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ADWR COMPLIANCE AND ENFORCEMENT REPORT

FISCAL YEAR 2009 UPDATE 
This report contains compliance and enforcement activities conducted by Arizona Department of Water Resources  staff operating in the following programs/divisions: Dam Safety, Notice of Intent (NOI), Recharge, Surface Water and the five Active Management Areas (AMAs), Phoenix, Pinal, Prescott, Santa Cruz and Tucson.
I. Compliance and Enforcement Manual Development
The Compliance Committee began the process of updating the Department’s Compliance and Enforcement Manual in early 2008 and the final product was approved by Directorate Staff for implementation in May 2008.  The updated manual, in conjunction with regularly scheduled Compliance Committee meetings, help achieve the Department’s goal of consistency in enforcement actions, including potential penalties and provides clarity to the regulated community regarding our policies and procedures.
Specifically, the Department’s compliance strategies, as outlined in the manual, include education efforts, addressing public complaints, auditing, initial and follow-up monitoring, field investigations and enforcement protocols.  Public knowledge of Department compliance efforts, however, may be the most significant factor in attaining a high voluntary compliance rate among Arizona water users.

The Department’s Compliance and Enforcement Manual (May 2008) is currently located at:

http://www.azwater.gov/AzDWR/WaterManagement/AMAs/PhoenixAMA/Compliance.htm
II. Compliance and Enforcement Activities – FY 2009

The Department collected approximately $333,000 in FY 2009 from compliance and enforcement related activities.  (See attachment titled, ‘Compliance and Enforcement Log – Fiscal Year 2009’)  Additionally, one outstanding Stipulation and Consent Order (‘SCO’) is awaiting Legal review with an anticipated settlement amount of $6,683.44. Negotiations between the Department and this violator began in May 2009 and should be resolved by mid-August 2009.  A brief breakdown including violation type and amount is as follows:
A.  Agricultural Flex Account Balances 

Pursuant to A.R.S. § 45-467, an Irrigation Grandfathered Right (“IGFR”) is allowed to accrue unlimited credits to its flexibility account balance, while the debit balance may not exceed 50% of the current annual groundwater allotment at any time.  A.R.S. § 45-467(O) enables IGFR holders within irrigation districts to reduce their flexibility account debits by purchasing and/or conveying flexibility account credits from other IGFR holders within the same irrigation district.  Right holders located outside an of irrigation district also are permitted to buy or convey flexibility account credits between farms located within the same groundwater sub-basin, and the same AMA, but outside of an irrigation district.  The sale or conveyance of credits between farms where one of the farms is located within an irrigation district and the other farm is located outside of that irrigation district is also allowed only if both farms are located within the same groundwater sub-basin, the same AMA, and if the owner or lessee of one of the farms is also the owner or lessee of the other farm.

In the Phoenix AMA, there were 15 IGFRs out of compliance with their 2006 and 2007 flexibility accounts.  Most IGFR holders purchased flexibility account credits, pursuant to A.R.S. § 45-467(O), which brought them back into compliance. One IGFR owner paid $84,838 on two IGFR rights that exceeded the flex balance by a combined total of 892 acre-feet. One IGRF holder amended their 2006 annual report and is now compliant with A.R.S. § 45-467. 
B.  Arizona Corporation Commission Compliance Requests

Department staff researched and submitted approximately 80 ‘Water Provider Compliance Status Reports’ to the Arizona Corporation Commission during FY 2009.  The water providers issued reports were located throughout Arizona, including 11 of 15 counties in the state.  Compliance-related items researched for the status report include: timely and accurate submittal of annual water withdrawal and assured water supply reports, system water plans, management plan requirements, maintenance of accurate measuring devices and permitted well volumes, etc. 
C. Bodies of Water

Prescott AMA staff has finalized SCO negotiations with a local business owner for violations of withdrawals in exceedance of legal authority and the Bodies of Water statute and.  Respondent exceeded their legal authority in 2006 and 2007 by a combined total of approximately 150 acre-feet. 

Secondly, Respondent claimed that construction of a reservoir on their property was for commercial fishing operations and that reservoir was to be filled and refilled, as necessary, pursuant to Respondent’s groundwater withdrawal rights.  The Department cautioned Respondent that pursuant to A.R.S. § 45-131 et seq., a reservoir exceeding twelve thousand three hundred twenty square feet that is used primarily for landscape, scenic or recreational purposes generally may not be filled or refilled with groundwater. The Department completed a site inspection and measurements of the reservoirs located on the Property.  The current reservoir configuration was not consistent with the development plan filed for a commercial fishing operation.  As of November 7, 2008, Respondent did not hold a valid license to sell, purchase, possess, propagate, or rear aquatic animals or plants, which is required by A.R.S. § 3-2907(A) to operate a fee fishing facility, and which is issued by the Animal Services Division of the Arizona Department of Agriculture (“ADOA”). Based on the Department’s site inspection, its review of current licenses of the ADOA, and its review of the Respondent’s web page related to the Property and the reservoirs, the Department has determined that: (1) Respondent is not operating a commercial fish operation, and that the purpose of the reservoirs is primarily landscape, scenic and recreational in nature; and (2) Respondent is filling and refilling the reservoirs with groundwater.  Based on these determinations, Respondent has been in violation of A.R.S. § 45-132(A) since 2000.
The SCO requires payment of civil penalties totaling $5,000 (due by 8/15/2009) and that the Respondent obtains all appropriate permits and submits documentation demonstrating that the facility is operating as a regulated commercial fishing operation. If these conditions are violated the Respondent must reduce the size of the reservoir to that allowed under the Bodies of Water statute.  A probationary period of 3-years expires on December 31, 2012. 
D. Dam Safety

The Department’s Dam Safety Division issued two Notices of Violation for unauthorized construction or operation of jurisdictional dams located in Yavapai County. 

· On December 2008 the Department issued a Notice of Violation of A.R.S. § 45-1202(A) and A.R.S. § 45-1216(A) to the owners of Williscraft Dam for unauthorized reconstruction and subsequent operation of the dam without prior approval.  The dam, originally constructed in 1930, overtopped and failed during a large storm event in 2004.  Following the failure, the Department notified the owner that prior approval was necessary if the dam was to be rebuilt.  The dam was rebuilt in 2005-2006 without Department approval.  The Department and involved parties met in early February 2009 to discuss the Notice of Violation.  At the Department's suggestion, the owners hired a surveyor to confirm the jurisdictional status of the rebuilt dam.  Results of the survey indicate that due to reservoir sedimentation, the actually storage capacity is less than 50 acre-feet, thereby making the rebuilt structure exempt from the Department's dam safety regulations.  In April 2009, the Notice of Violation dismissed. 

· In May 13, 2009 the Department issued a Notice of Violation of A.R.S. § 45-1202(A) to the owners of Oneal Lake Dam for operating the dam without approval.  The owners were also noticed of insufficient surface water rights,  i.e. the existing Certificated Water Right (29.5 acre-feet) is less than the estimated 80 ac-ft storage capacity of the reservoir.  The Department and involved parties met in on May 19, 2009 to discuss the Notice of Violation, at which time the owners agreed to comply with state requirements for permitting the dam and establishing a surface water rights claim.  The owners have hired an engineer and surveyor and continue to work diligently to resolve the matter in a timely manner.

During the period of December 2008 through February 2009, the Department approved construction permit applications for removal or reduction to non-jurisidictional size of four illegally constructed dam on Bar Boot Ranch in Cochise County.  Removal or reduction to non-jurisdictional size of the four dams, as well as compliance with applicable surface water laws, is required by the April 28, 2008 settlement agreement between the Department and the landowner.  The Department will oversee the construction activities until they are completed in accordance with the approved plans and specifications.
E.  Gallons per Capita per Day (GPCD)/ Lost and Unaccounted for Water (L&U) Notifications

In October/November 2008, the Department noticed all 64 large municipal providers of their Third Management Plan 2000 through 2006 Gallons per Capita per Day (GPCD) and Lost and Unaccounted for Water (L&U) water use.  Twenty-three large municipal providers notified exceeded the allowable Total GPCD flexibility account balance.  Several municipal providers had violations covering multiple years or were consistent violators every year.  Department staff held numerous meetings with affected water providers to verify the water use information and associated calculations contained in the notification. The meetings also allowed water providers to submit updated information on their service area populations, housing water use to units, and achieve the most accurate data possible.  Through these efforts an additional 8 providers were found to be in compliance with their GPCD requirements.

Those large municipal providers, after the opportunity to meet with the Department, that are determined to be in violation of Total GPCD and/or L&U for water requirements are subject to compliance enforcement actions ranging from advisory letters, citations or Stipulation and Consent Orders.  Additionally, Department staff provided municipal providers in violation of their Total GPCD requirements the opportunity for early entrance into the Modified Non-Per Capita Conservation Program (MNPCCP).  Forty-six providers, as of the July 1, 2009 deadline, submitted the required Provider Profile documentation as a first step to program entrance.  Fifteen providers have been accepted into the MNPCCP. Department staff is currently reviewing the remainder of the submissions.  Department staff continues to meet regularly to ensure consistency in all potential enforcement actions stemming from GPCD and/or L&U for violations.  

After discussions with the Department, 13 large municipal providers remain non-compliant with L&U for water conservation requirements.  A large municipal water provider is non-compliant when their distribution system has operated in a manner such that L&U for water exceeds 10 percent of the total quantity of water from any source, except direct use effluent, withdrawn, diverted or received for non-irrigation uses on an annual or three-year basis.  The Department is evaluating a compliance policy that addresses past L&U for water violations and incorporates requirements that upon implementation insure municipal water providers become compliant in future years.
F.  Irrigation Grandfathered Right (IGFR) Audits – Pinal AMA

A.R.S. § 45-632(O) requires a groundwater rightholder to file an Annual Water Withdrawal and Use Report (‘Annual Reports”) for a year on or before March 31 of the following year.  Failure to file a timely report results in an assessment of late penalties and filing fees, and, if applicable, the Department also collects unpaid groundwater withdrawals fees.  During the months of November and December 2008, the Pinal AMA conducted 17 audits and closed 21 citations for IGFR owners whose annual reports were not filed.  The audits also produced 82 outstanding Annual Reports from 2001 through 2007.  Total groundwater withdrawal fees, late penalties and filing fees collected from audits totaled $152,014.69 and a $2,300 citation was collected. Previously, unreported groundwater withdrawals associated on these unfiled IGFR Annual Reports totaled approximately 32,000 acre-feet.

G.  Notice of Intent (NOI)

The NOI Unit issued 46 citations for violations of A.R.S. § 45-600(A), which requires the filing of well driller reports.  A well driller report must be filed within 30 days of completion of the drilling of any well in the state and must include all information contained in the log of the well.  A total of $6,025 was collected in civil penalties for violations of A.R.S. § 45-600(A).  
Pursuant to Arizona Administrative Code R12-15-822, the owner of an open well shall either install a cap on the well or properly abandon the well.  Within five days after capping the well, the owner of the well shall file a notice of well capping with the Department.  NOI compliance staff conducted numerous R12-15-822 inspections resulting in the proper capping of 41 open wells.  The majority of the wells were located in Pinal County, but field inspections were also conducted in Cochise, Maricopa, Yavapai, and Yuma counties.  Ten additional open wells are in various stages of being permanently capped pending the well owners hiring of a contractor or the Department locating the current well owner.  At the end of FY 2009, three wells still had Department installed temporary capping devices attached.
The NOI Unit conducted hundreds of well inspections related to A.R.S. § 45-594 throughout the State of Arizona in FY 2009.  Inspections are generated from reports of potential illegal drilling (i.e., driller not possessing license, not licensed to operate the type of drilling apparatus being used to construct a well, or driller not having authority to drill) or a compliant is received regarding the manner in which a well was constructed.  If the well fails to comply with the minimum well construction standards, the well drilling contractor is typically required to either bring the well up to code or the well is abandoned.  Investigations quite often determine that the legal description of the well is incorrect or that a discrepancy exists regarding current ownership of the well.  A number of the well inspections were conducted in an effort to establish that a particular drilling contractor, one of which had previously come under scrutiny for violations of the Groundwater Code, had instituted the necessary changes for remaining in compliance with the statutes and rules governing well construction.
H.  Turf-Related Facility Flexibility Account Violations

In all AMAs, a flexibility account with a maximum negative account balance is established for each turf-related facility (i.e. a facility with 10 or more acres of water-intensive landscaping, such as a golf course, homeowners association, cemetery, and park).  A maximum negative account balance, defined in the Phoenix AMA TMP 6-309(b)(c), is calculated by multiplying the facility’s annual water conservation allotment by a factor of -.2.  If a debit is registered to a facility’s flexibility account that causes the account balance to exceed the maximum negative account balance, the facility is subject to a compliance action.  The following is a list of turf-facility account violations completed and civil penalties collected:
· A Phoenix AMA HOA paid civil penalties in the amount of $14,625. 

· A Phoenix AMA municipal provider entered into a SCO with the Department involving three golf courses which exceeded their flexibility account in the amount of 214.67 acre-feet. The SCO requires the golf courses to replace a minimum of 10.5 acres of turf with low-water use landscaping, at an approximate cost of $7,500 per acre; prohibited overseeding the driving range for three years and contained a probationary period expiring on December 31, 2011.  Total civil penalties collected from the municipal provider were $20,133.75.  Compliance staff will monitor the facility to ensure SCO requirements are fulfilled.  
I.  Withdrawal of Groundwater in Excess of or Without Legal Authority (A.R.S. § 45-451(A) Violations)

A.R.S. § 45-451(A), requires a regulated person in an AMA to withdraw and use groundwater in accordance with their legally determined withdrawal authority.  The Department took compliance action on the following:
· RECHARGE PROGRAM INITIATED: A Phoenix AMA golf course entered into a SCO with the Department that addressed the facility’s 2002 through 2007 illegal withdrawal of groundwater which totaled 982.19 acre-feet.  The SCO requires the golf course to maintain a positive long-term storage credit balance at the end of each calendar year; purchase and transfer a minimum of 196.49 acre-feet of long-term storage credits (each year for five consecutive years) to the Department for extinguishment; consult with the Department to obtain a long-term water solution (i.e. purchase of long-term effluent use contract or the purchase or lease of a Type 2 Non-IGFR) by December 31, 2011 and contains a probationary period that expires on December 31, 2013.  At the time of SCO execution the current cost estimate for purchasing long-term storage credits was $125 per acre-foot or approximately $122,000 to ameliorate the full 982.19 acre-foot violation.  Total civil penalties collected from the golf course were $2,455.00.  Recharge and compliance staff will continue to monitor the facility to ensure SCO conditions are fulfilled.  
· Three A.R.S. § 45-451(A) violations in the Phoenix AMA involving individual rightholders paid civil penalties totaling $26,562.19. 
· A Pinal AMA golf course paid $11,868.75 for withdrawing groundwater in excess of legal authority.  
· The Pinal AMA and Compliance staffs are finalizing an SCO involving a General Industrial Use Permit owner who exceeded their withdrawal authority. Proposed civil penalties in the amount of $6,683.44 have been negotiated by the parties involved. A 3-year probationary period is included in the SCO.
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