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1.
| PRELIMINARY MATTERS

- In the interest of brevity and consis-

tency, Appellees, THE ANACONDA COMPANY, ‘aﬁd &

AHMX.COPPERMINES INC., as partners in and _

constituting the ANAMAX MINING COMPANY adopt

- the fOllowing terms as used in Appellant S

Opening Brief unless the context indicateu

otherwise-' ANAMAX FICO, TUCSON DUVAL, basin -

subdlvision and "

criti:gT area.f. ANAMAX ‘
will first reSpond to specific portions of '
Appellant s brief, and thereafter will present
affirmative argument regarding the reasonable
use doctrine and its application td thiscase.
II. o
NATURE OF ACTION
7 The present case is an offshoot of the

main action filed in the Pima County Superior
Court by Appellant against Appelleé and several
other copper mining company defendants. 1n the
main action FiCO seeks to have the defendants'
uses of water declared illegal under the doc-
trine of reasonable use'of percolating i

-1 -
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groundwater, and asks for damages and injunc-

tive relief. Defendants have each raised

many defenses including inter alia, denials

that they are in violation of the reasonable

use doctrine 1aches eqtoppel the "clean

hands” doctrine and have each counterclaimed '

_against FICO seeking to have its water use

'declared to be in violation of the reasonable,

use doctrine. .During the pendency of the

action, ANAMAX began'drilling another well_on'

its property located within the boundaries of
what has been declared a "critical area.'
FICO then sought a preliminary injunction
agalnst the drllling and against the planned

use ofwaters obtained from the new well by

ANAMAX on the grounds that, because the waters

would be taken outside the critical area at
one point, this would be illegal and entitle
it to injunctive relief.
REPLY TO “WHAT THE ISSUES WERE"
Appellant states aconclusionit‘would B
have tne Court reach in stating the issue as

-2 -
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invelving the legal rignt to use water in a
way ''unrelated to any beneficial use of the

ground from which the groundwater was with-

drawn."”

The crux of the-legal issue is the
me aning of that phrase and othérStétements
found in the case law on the reasonablé ﬁsé
doctrine. Furthermore,'inthis case, the 1ssue
involves the propriety of injunctive relief és
against Appéllee, before_é full trial on the
'ﬁerits, under the doctrine of reasonable use '
where Appellce plans to withdraw water from
its land at a site which happens to be locéted
within the critical area, to take that water
to its mills, which, although outside the

~ : , critical area, overlie the water basin and the

‘ common source of supply, and to return the
vast majority of that water to its taillings
ponds for percolation and reintroduction into
the common supply. .

' _ .
STATEMENT OF FACTS _
- ANAMAX agrees generally with the state-

ment cf facts submitted by Appellént; However;g

-3 -
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on page 8 of its brief, Appellaut states that

ANAMAX'makes'no claim regarding the sufficiency

of water in the basin underneath its millsite
to meet its milling needs. *Apparently*this |
statement is derived froﬁ ;nadﬁission by
ANAMMXthat meeting its-needs from"wells ' I
drilled in proximity to the mill ﬁould be
"uneconomical." The admission means this, and
no more.. . '
.ANAMAX also adds that it has purchased
farm lands in the area between FICO's two
ranches and in the critical area, and that it
has retired over 1,600 acres ot fieids Lrom
irrigation on these farms. ANAMAX also owns
over 19,000 acres of land in the basin sub-
division. 1 '
V.
ANAMAX'S RESPONSE TO FICO'S

QUESTIONS PRESENITED FOR REVIEW

NAMAX will respond to FICO's questions

presented for review in the order in which
they are presented in FICO's brief, and with
corresponding numbers. '

-4 -
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1. In response to this section and para-
graph ot FICO's brief, ANAMAX is unsure what is

meant when FICO refers to 'the land area from

'which the gfdundwﬁter is withdrawn.”

(Emphasis
added). This question iS'addresséd in thé -
réasonabléusesection, below. .

2. As to FICO's Question No. 2, ANAMAX
conceeds, that'where certain 1ands are included‘1 
in a criticai groundwater area, further With- 
drawals will lower the water table in that
aresa, depending on the extent of the overdraft

to begin with and on the extent of the subse-

quent withdrawal. To the degree that such in-
creases the pumping lift, it is fair to con-
clude that the landowners in the area are
"dJamaged' or injured. However, whether this
damage is dammum absque injuria on the one
hand, or ﬁlegaldamage"on the other, must be
determined under the doctrine of reasonable
- use.

. 3. Regarding FICO's Question No. 3,
ANAMAX faiis to-seé how this case involves é

collateral attack upon the designation of-a,_'

- 5 -
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cricical groundwater area. FICO and ANAMAX
dlsagree as to the effect of that designation

as to the Sahuarlta-Continental Critical

Groundwater Area. ANAmehccntends that the

blndlng effect of same is quite clearly 1imited'

by statute to.irrigatlcn uses. WEre_the Court
to hold otherwise and rule that water pumped
from wells in a critical area may not be taken
outside the_boundaries of the critical area
under any circumstances, then ANAMAX and the
other defendants would be forced into a direct
attack upon the constitutionality of the

groundwater statutes as so interpreted and the

- procedures used in designating a critical area.
This is not a collateral attack on the critical
~area designation, but the application of con-
stitutionel'principles to the situation to en-
sure the proper tuling on the effect of the'
designation.

4., By tendering Question No. 4, FICO is

attempting to inject into its case an issue
that related only to the trial court’'s ruling

on a motion for partial summary judgment

-6 -
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against the City of’Tucson who is'not a'party
7to this‘apﬁeal The ANAMAX'mill is located on_,-
land owned by ANAMAX Thls land overlies the

groundwater subdivision fixed by the State f'
Land Department and also the common, hydro-
logical, water basin.

5. In FICO'sngstionNe. 5, it again
draws a conclusion it would have the Court
reach in framing an iSSUE“wheﬁ it attempts to
equate ''critical area' with 'water basin from
which the water iS‘withdrawn.ﬁ ANAMAX agrees
that, under the rule of reasonable use, a land-
owﬁef may not take water away from lands over-
lying;the'water basin if in so doing others
owning lands overlying the common source of
supply are injured. - .

6. As stated above, ANAMAX'S admission
regarding the water available from wells in
the proximity of its mill was limited to eco-
nomics. The mill overlies the water basin
which is the source of common supply to FICO
and ANAMAX. ANAMAX could get water from wells

drilled near the mill, but this would be

- 7 -

FCTL001795



unieconomical. Therefore the wells were drilled
closer to the centér of the basin. The situa-
tion is similar to a farmer'ﬁith an 80 acre .
parcel who finds that a well drilled at one
eﬁd of his land has a poor yield,so he places
another"well at the other end and finds a'mucﬁ
better supply. Would FICO confine this farme;'s
use to the immediate acre of the wellhead?
20 acres? 40 acres? That landowners drill
wells in that part of their land which will
produce the greatest yields is discussed-bélow.
VI.

ANAMAX'S '"QUESTIONS PRESENTED FOR REVIEW'

1. Does the doctrine of reasonable use
of percolating groundwaters require a prélim-
inary injunction to issue before a trial on
the merits enjoining Appellee from drilling'a
well inside the.boundaries of a critical area
where it intends to use some of the wéter '
pumped therefrom outside of said critical area,
but inla place overlying the water basin which
is the source of common supply for both FICO
and ANAMAX?
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2. Is the doctrine of reasonable usé'as
- applied to this case an equitable doctrine in-
volving a myriad of facts and circumstances,
requiring a full trial, or ddes'it set down a
hard and fast rule which may be applied summa-
o rily? ' '
VII.

| . ARGUMENT _
- A, In this section of its brief, ANAMAX
will respond to portions of FICO'sargumeﬁt as
they afépresented there. .

FICO devotes much of its argument to an
attempt to bring into this appeal the-trial
court's decisions regarding certain motions for
summary judgment. Those decisions, of course,

are not being appealed here. Therefore, ANAMAX

will not respond directly to comment, argument,

and factual'aliegations directed toward one of

the other defendants béldw;-ﬁbr to FICO's re-

buttal of arguments presented by that defendant

in a motion unrelated to the case being ap-
pealed. The issue here is whether the trial

court properly denied the preliminary

- 9 -
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‘injunction under the_facts‘presented tolit in
‘this case.
' The trial court's ruling in the other

cases was, however, stated to be the basis of

the ruling in the case at bar and to this ex-

‘tent the ruling is relevant. That ruling read:
1. Arizona had adopted the
rule of reasonable use as to
underground water. '

2. Water may be pumped from
one parcel and transported to
another parcel if both parcels
overlie a common basin or sup-
ply and if the water is put to
a reasonable use. Jarvis 1I.

3. Water so transported must'_
be used within the Fgahuarita-

Continental] Groundwater
Subdivision, with the excep-
tion of municipalities re-
tiring lands from cultivation
as provided in Jarvis II1.

No one quafrelé'ﬁith“pafégraph No. 1 of
the ruling. As to paragraph No . 2, FICO's
quarrel'is apparently with the definition of
the extent of the ''common basin or supply,’’
since it admits that it pumps water over six

miles in its own use of groundwater. 1In the

third paragraph, the trial court apparently

FCTL001798




‘seized upon the statutory definitioh of a
'groundwater basin subdivision as a'”distin¢t

ﬂbodny,groﬁndwater" underJA.R.S.§45-310for

a definition of the extent of the common basin

or supply under the lands involved in this
litigatidn. ‘The Court took jUdidial notice

of the subdivision and considered it along

with other evidence that FICO's and ANAMAX's

lands overlie a common groundwater supply.
The exact boundaries of the common bﬁSiﬁ are
not important in this appeal, although the
administrative designation of the Basin
Subdivision, it 1s submitted, bears heavily
'bn the question whefe it is réievént. |
) - FICO presented no evidence contrary to
_the_proof that its and ANAMAX's lands overlay
‘a commén'baSin, and therefore the'trial'court
was justified in reaching'this conclusion.
The significance of this finding under the
facts in the case at bar is discussed below.
ANAMAX next responds to FICO's feat of
~ turning the trial court's ruling in this case

into an overruling of both Jarvis I,

- 11 =~
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Jarvis v. State Land Dept., 105 Ariz. o2/,
456 P;Zd 385 (1969), and Jarvis 11, Jarvis v.
State Land Dept., 106 Ariz. 506, 479 P.2d 169
(1970). FICO aSSerts'that because the State

Land Department designated the overall Santa

Cruz Basin to include both the Marana Cri- el

Area and the City of Tucson, the logical result

of the trial court's holding that water may be
pumped between lands overlying a conmon sup-

ply requires that Tucson be permitted to pump

from the Marana area to the city proper, thus

overruling the Jarvis cases. This avoids the
obvious declaration in the statute that where

distinct bodies of groundwater are determin-

able within a basin, a basin subdivision must

be declared. A.R.S. §45-310. Pursuant to the
legislative mandate the State Land Department
has declared three such subdivisions or "dis-
tinct bodies of groundwater'' within that por-
tion of the Santa Cruz Basin which FICO con-

tends is one overall body of gfoundwéter.

The argument, therefore, does not hoid water,

- 12 -
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FI1CO attempts to make this case turn on

the validity and "binding effect' of the State

Land Department's designation of the Sahuarita-

Continental Subdivision boundaries. Appellée

hés indicated above that this is not the case;

the designation is evidence Qf the fact that

FICO's and ANAMAX's lands overlie a common '

supply of groundwater, and was properly con-

sidered by the trial court in this caSe.

cf. Jarvis I; Jarvis II, _ ,

B. The Rule of Reasonable Use of Percolating
GroundWater. | o o

The development of the American rule of
reasonable use will be briefly set out. Then
cases applying the rule from Arizona and other
jurisdictions will be discussed. The rule
will then be applied to the present case.

Qur ccurts quickly departed from the
English.rulé that a man may withdraw as much
groundwater as he can from his land without
regard to what he did with it or where he used
it, and‘regardless of any injury to his neigh-

bor's suPply. This departure from that'

- i3 -
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rule eventually gave rise to two theories of

groundwater: the reasonable uvse and the cor-

‘relative rights rules. Both rules require

that groundwater be used for the benefit of
"the lands from which it is taken," E.g.,
Canada v. Citv of Shawnee, 179 Oklé. 53, 64
P.2d 694 (1937)(reasonable uce); Ecle:r v

- . T

Springfield Tunnel & Dev. Co., 87 Cal.App.
G617, 262 P.425 (1927) (correlative rights),

but the correlative rights rule iimits the

landholder in times of shortage to 'an amount

equal to his proportionate area of land over
the total underground water supply. See, 1
Waters and Water Rights §52.2(b) at 330 (R.
‘Clark ed. 1967). The reasonable use rule nas
no such limitation on quantity. Both rules
regard groundwater as the private ﬁropertyof
the landowner. Both rules, however, require
‘that groundwater be used on "the lands from
which it is taken.'' Therefore, cases from

correlative rights jurisdictions as well as
reasonable use jurisdictions may be looked to

for a definition of "the lands.” 1In fact,

- 14 -

FCTL001802



early cases made no distinction between the

two rules. E.g., Meeker v. East Crarge, supra.

Silver King Consol. Mining Co. v. Sutton, 85
Utah 297, 39 P.2d 682, 687 (1934) .

A review of reasonable use and correla~'
tive rights cases demonstrates clearly that
"the 1ands" as used in those doctrines-refer
to the lands overlylng the source 0L couuznt
supply, the water basin. ‘Where a 1and0wnerr
takes;his groundwater and conveys ﬁt to lands
beyond the area over the coumon supply, the
water is prevented from returning to the com-
mon supply, énd this illegality may be summa-
rily redressed if injury is shown. Where the

water 15 used on lands overlying the common

supply, however, the question then becomes one

of reasonableness, the equitable weighing pro-

cess of all pertinent facts and circumstances
spoken of in the'Restatement_of Torts, §852,
comments b & c, 861 (1939) (cited in Bristor

11, infra). The Arizona cases illustrate this

rule.

- 15 -
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This Court need not be burdened by an ex~

tensive review of Bristor .., o mnae

o - - : PV LA e

decided on a motion to dismiss. For the pur-

pOSe of the decision in Bristor the Supreme
Court had to assume the truth of the allega-

tions of the ﬁlaintiff's complaint.w~The com-

plaint alleged, in effecc, that th~ groundwater
involved was being unreasonably used. The cowm-

| plﬁintfurther alleged rather specifically the

damage being done to the plaintiffs. Since
the water supply'of plaintiffs theréin was not
just impaired, but had teen destroyed, the
damage was of sufficient magnitude to lead one
to the judicial conclusion that it was 1rrep-

arable.

Our Court then adopted the doctrine of

f

"reasonable use.' In adopting the rule, the

Court, set two essential ingredients that must

- co-exist in order for a person to have a claim,

The first essential ingredient was that the

allegedwrongdoer must have béen using the

!

water ''unreasonably.' The second essential

ingredient was that the alleged wrongdoer

- 16 -
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must have "damaged' a person owning land in
an area affected by his unreasonable use oIl

the water. It was recognized in Bristor v.

Cheatham, supra; that a party owning land
overlying the common underground water supply
could, without 1iability, diminish the water.
supply of his neighborland actually cause 05
neighbor injury and damage provided that the
use mede of the water was ''reasonable.” .The
court saild that a "reasonable use must depend
to a great extent upon many factors, such as
the persons involved, the nature of their use

and all the facts and circumstances pertinent

to the issue.’ 75 Ariz. at 237.
Emphasis was placed on limiting the use
of the water to ''purposes incident to the ben-

eficial enjoyment of the land from which they
are obtained." 75.Ariz; at 236. Dicta indi-
cated that the modern trend in regard to rea-
sonable use is that a ''property owner may not
concentrate such waters and convey themloff

his land if the 3prings or wells of anqQther

landowner are thereby damaged or impaired."

- 17 -
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75 Ariz. at 236. However, Bristor at no time -
‘made anyattempttodspécificéilylaefine the_
*:tefﬁ "5ff the land or off his 1and~" .It'ﬁade
‘no such attempt 51mp1y because the complaint
'had alleged transportation away from the land
and there were no facts before the court that

would justify any precise definition of what

the term meant.

It takes no extended argument to convince

a reasonagble mind that the term couldn t mean

away from the wellhead where the water was ex-

tracted from the ground. For example, a
raacher would not have to water his cattle at
the pump, and a farm would be permitted to ex-

tract the water from the land and transmit it

of the well.  The-term had to have some meaning

and since one very basic reason for the doc-

;trine'was the common right of all owners of

1and overlying the source of supply to make

_reasonable use of the source it would seem
that "off the land’ would have to mean "off

- of any land overlying the underground ba51n

- 18 -
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that provided the commen SQUYCE ef'supply;“
The principle is further illustrated in

the fiLSt Bristor case, 73 Ariz. 228 240 P. 2d
185 (1952),'wh1ch'was reversed by the second. "

In Bristor 1, Justice LaPrade dlssented from
the holding'that groundwaters were subject to

) appropriation and not privately owned ,
stating: 1

. . the only issue before
the trial court was whether
| the owner of land overlying a
- . supply of percolating water com-
| mon adjoining land owners may
pump the water from wells upon
his land and convey it to other
lands for the benefit of the
latter from whence it does not

return to replenish the common
supply, if tEe supply avallable
to the adjoining land owners
from pumps upon their own lands

. « . 1s diminished to their in-
jury. 73 Ariz. at 242 (emphasis
added). - .

Justice DeConcini expressed a similar
view, also 1n dlssentlng in the flrst Bristor |
case. 73 Arlz. at 255.- Both justices joined
the majority in BristoffII in adopting the

reasonable use doctrine. That '"'lands from

which the groundwater is takenf equals lands

- 19 -
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over the "common supply,' is therefore found

throughout the case law.
In this respect, it is helpful to note
the analogy between riparian rights to water

from a surface stream or river, and rights to

percolating groundwater under the doctrine of

reasonable use. In Bristor 11, the Sugreme
Court quoted the Restatement of ‘Torts, §852,

comments b & ¢ relating to the riparian right

of reasonable use of surface waters, 75 Ariz.

at 237. The.Court then stated:

witlle Lihe (ovegoing quota-
tion is concerning reagson-
able use between riparian
owners, the same work in
Section 861 states that the
problem of determining rea-
sonable use is the same
whether the water is in a
water course or under the
surface of the earth and
that the foregoing comments
are applicable to groundwater,
- 1d. '

Thus, since the principles a. 2 generally

the same, we may examine the co- =21 = 1pply
notion in the context of riparian rig'its to a

river. In Anagheim Union Water Co. v. Fuller,

150 Cal. 227, 88 P.978 (1907), for example,

- 20 -
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the plaintiffs were riparian to the Santa

Ana River. The defendants lands were above
the plaintiffs', abutting the same river.

The defendants, however, took water from the
river and conveyed it to lands outside of its
drpinagearea, using it on land in the drain—
age area of another water course which joined
the Santa Ana at a point below the plaintiffs.
The Supreme Court of California affirmed the
entry of an injunction against the defendants'
use, reasoning as follows: l

Land which is not within
the watershed of the river
is not riparian thereto,
and is not entitled . .'
to the use or benefit of
the water from the river,
although it may be part of
an entire tract which does
extend to the river., . . .

. « « « The principal rea-
sons for the rule confirming
riparian rights to that part
of lands bordering on the
stream which are within the
watershed are that, where the

water is used on sucﬁ land
it will after such use re-

turn to the stream, 8O far as
it 1is not consumea ana tEat

as the rainfall on such land
feeds the stream, the land is
in consequences entitled, so to

- 21 -
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sveak, to the use of its
waters.,'' 88 P. at 980.
(Emphasis added, cites
omitted).
- Thus, it is the natural facts or the
hydfélogical realities that form the right to

the reasonable use of water; be it on the sur-
face or underground. The critical factor is

that water must be available for return to the
common supply, so far as it is not consump-
tively used.

Cases cited by the Bristor il court bear
out the principle that groundwater may not be
conveyed to a.pOint*béybnd’laﬁds overiying the

common supply under the rule of reasonable use;

In Burr vs. McClay Rancho Water Company, 154
Cal. 428, 98 Pac. 260 (1908) water was being

'tran5ported from one parcel of land owned by

a party to a noncontiguous parcel for use on
the noncontiguous parcel. This transportation
was sanctioned because both the parcel from
which water was being extracted and the parcel
on which it was being used . overlay the common

source of supply, the 'water bearing strata."

- 29 -
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City of San Bernardino vs. City of
Riverside, 186 Cal. 7, 198 Pac. 784 (1921)

condemns a transbasin diversion but by clear

implication would permit an intrabasin diver-

sion,

Hofﬁe v, Utah 0il & Refining Company,
59 Utah 279, 202 P. 815 (1921) recognized the

right to transport water to points within an
area so long as it was not taken out of the

area that overlay the ''artesian district,'

‘Glover vs. Utah Oil & Refining Companz,
62 Utah 174, 218 Pac. 955 (1923) defined “off

the land' as being out of the artesian dis-
trict. . |
State vs. Anway, 81 Ariz. 206, 349 P.2d
774 (1960). Anway was permitted to take water
off of one parcel of land he owned and trans-
port it to and use it on énother parcel of
land., This was being done in a critical
groundwater area and it was sanctioned.
Justice Phelps in his dissent maintained that
this violated the principle of Briétor VS.

Cheatham, supra. The majority of the court

- 23 -
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obviously did not agree with this conclusion
and obviously did not intend to limit the use

of water on a specific, precise'piece of land.

Since the area was a critical groundwater

area, it was judicially certain that the move - .

ment waS'Within the groundwater basin.

See also EVans v, City of Seattle, 47
P.2d 984 (Wash. 1935); Katz v. Walkinshaw,

/0 P, 663 (Cal.'1902); Forbell v, City of
New York, 58 N.E. 644 (N.Y. App 1900)(city

could not take'water beyond the boundaries of~

the common SUPp;j,; Volkman v, Citx of Crosbx
120 N.W.2d 18, 22-23 (N.D. 1963);

Mbntecito Valley Water Co. v. City of Santa
Barbara, 144 Cal. 578, 77 P. 1113 (1904).

In Mbntecito Vallez Water Co. supra, the

court engaged in a highly instructive compar-

ison of that case with Katz v. Walkinshaw,

supra:

First, it should be

noted, as applicable to
all of these appeals,
----- that this case is.
radically different from
that of Katz v. Walkinshaw
. Here no question

' 4
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arises as o the usc,

or the right to use, or

the apportionment of seep-
age oOr percolating waters

by and between the owners

of the overlying lands.

Here the waters flow or are
developed in a barren and
mountainous country, are of
no use upon the lands within
the watershed where they are
found, but arve of great value
to the neighboring towns,
cities, and fertile wvalleys.

Each one of the parties to
this action 1is carrving the
water to alien soOil an§ no

claimants, even those Who are
riparIan Brogrietors, Qretena
tO use the water upon the

Tands from which 1t 1s obtained.

In Katz v. Walkinshaw the con-

diticon presented was that of

a well-defined underground
catchment basin; a subterra-
nean basin; a subterranean
lake, so to speak, loosely
filled with gravels. The lands
above this subterranean basin
were valuable because of the
waters beneath, and such of the

water as was taEen Erom tHlS

basin and used upon 1its supe-
rior lands found its way back
to the source OL supply as
surely as does such water when
used E a riparian proprietor
of a ffowin stream within 1ts

watershed. n Katz v. Walkinshaw
the controversy arose between

the owners of such superior

lands upon the one hand and a
defendant water company upon

the other, which, tapping the
subterranean basin, was draining

- 25 -
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its waters for use upon
éanas WItEoutmtEe IIm%ts
of the Easin,wﬁicn*use,

conitinued, threatened
the impairment and de-
struction of all the over-
lying lands.” 77 P, at
1114. (Emphasis added, cites
omitted). -

Therefore, it is clear that the phrase
"lands from which the water is taken" means
lands within the groundwater basin, the com-
mon supply. ' * |

Jarvis 1, supra and Jarvis 1I, supra,
further support the common supply principle.
In those cases, the real party in interest,
the City of Tucson,_hadwdrilled six wells in
Avra-Altar Valley and was pumping water for
use in three distinguishable places: (1) for
use on land within the Marana Critical
Groundwater Area, and therefore.over the water
basin; (2) to land outside of the water basin
but in the valley 'drainage arca;" and
(3) outhof the entire watershed into another
water basin. The petitioner brought an orig-

inal action in the Supreme Court seeking in-

junctive relief against the City's pumping

- 96 -
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over state land. In responding to this
acticn, the City did not contest the fact
that it was conveying ''off the lands" from

which it was taken, but argued, inter alia,

that petitionefs had not shown any demonStfaé'_
ble damage to thelr water supply on which to |
base any relief. Brief of Real Party in
Interest, at 5-17, 19, Jarvis 1, supra. ‘The -
Court, however, held that cognizable injury

was demonstrated by the following facts: it

took judicial notice that a critical area had
been declared in the valley water basin, 104
Ariz. at 530, 456 P.2d at 399. Noting the
definition of a critical area in A.R.S.
§45-301(3), the court held that tﬁis fact alone
was enough“to establish injury. 104 Ariz, at
530-31, 456 P.2d4 at 388-89., The Court‘was'.
also apprised of the fact that the City
planned to withdraw as much as 33,000 acre-
feet per year and take it ovt of the basin,
see Petitioner's Reply Brief at 6, Jarvis I,

supra, and noted that the present withdrawal

from the basin, not counting the City’s

- 27 -
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planned use, was 120,000 acre-feet per year.
An already declining water table would neces-
'sarily be démaged by such a transbasin diver-

sion. Therefore, the City was enjoined.

Jarvis I logically followed Bristor with

the same line of reasoning but narrowed the

requirement for ''reasonableness'' and stated
definitely that a finding of unreasonable use
could be based upon a determination that the
water is conveyed "off the land." Thus,
Jarvis 1, to this point merely limited the

number of factors to be considered in testing

"reasonableness of use' in the case of a

large transbasin diversion. However, again

as in Bristor, at no time does the court in
Jarvis I offer to define what is meant by

"off the land."

'n Jarvis 11, supra, the City returned

to “h: issue it had not contested in Jarvis I1:

the issue of where the water pumped from 1its

wells in the_AvraﬁAltar Valley could be used,
i.e., the '"on the lands' issue., The City

contended that the rule of reasonable use

- 28 -
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.permitted pumping to points out of tha water
‘basin, but in the draihageJeéea;-as'well'as
:to.Ryan Field, which was in the critical aree

~and therefore judicially certain to be within
the water basin boundaries. The Jarvislll
Court, however, permitteé only the latter use, |
since Ryan Field was situated over the common
basin.

The existence of a critical area inside
the basin is relevant only to the issue of
damage, and not to a definition of where water

N | may be used. rIt is the boundaries of the body
: of groundwater, the basin in Jarvis 11, that
are determinative. This follows from the fact
\ that the Court stated the City could pump

water to residences outside of the critical

arca if it could be shown that.they were in-
side the water basin. 106 Afiz. at 510, 479
P.2d at 173,

Insummary,the'rule'oﬁ reasonable use is
a rule of property. Access to the common sup-
ply provides the natural right to withdraw

groundwater. Through the millennia, rain

- 29 -
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falling on a man's land in part ended up
contributing to_the total supply in the basin.
If he uses his water so that it is available
fdr réturn td the common supply when he is .
finished with it, the use is lawful, unless a
neighbor can show that the use is "unreason-
able," and that he is damaged thereby. Rea-
sonablenéss and damage are, of course, ques=
tions of fact in such a caée aﬁd generally're¥
quire a trial. On the other hand, however, '
Jarvis I and II tell us that summary injunc-
tive relief is available where (1) water is
taken out of the water basin, and (2) damage
is obvious under the facts of the case. '
The present appeal lies quite clearly in

the former category, requiring a trial, rather

than in the latter which may be summarily re-

dressed. Here, FICO has previously attempted
to get summary relief in the main case.which
has becn denied in this Court and others.
The present appeal involves an attempt to en-
join the use of water from a single well,

where (1) the water will be used on lands

FCTL0013818



overlying the common supply, (2) will be
available for return to the common supply
after use and (3) the total withdrawal from

the Sahuarita-Continental Subdivision of the

Santa Cruz Basin is presently between 100,000

and 150,000 acre-feet; the water involved here

amounts to much less than 1 per cent of the
total withdrawals. In contrast, Jarvis 1 and
II involved diversions of an increase of 25
per cent of the basin's withdrawals to areas

wholly outside the basin and such water would

be consequently unavailable for return to the

common supply. The existence of a critical
area inside the Jarvis basin was used as evi-
dence by thne Court in declaring that such a
diversion would result in damege as a matter
of law.

Here, however, FICO has failed to show
how the additional well would damage it:- the

relatively small quantity of water involved

here will be used on lands over the common sup-
ply and it is available for return to the com-

mon supply after use. Therefore, even though

- 31 -
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a critical area has been declared inside the
subject water basin, the facts here are radi-
cally different from the Jarvis cases and the

trial court could not properly presume damage.

In the absence of other evidence, the denial
of preliminary injunctive relief was proper.

Because this case does not fall into the

category where summary relief is possible,

such as the Jarvis cases, it must be determined
according to the equitable wéighing process

set out in Bristor II:

What is a reasonable use

- must depend to a great ex-
tent upon man: Iactors,
such as the perscons involved,
the nature of cneir use and
all the facts and circum-
stances pertinent to the 1issue.
The principle is well stated in
Restatement of Law of Torts,
Comments b and ¢, Section 852:

. . » As such it 1is a
question which must be
determined in each case
in view of the persons
involved and the partic-
ular facts and circum-
stances. A use that may
be reasonable under cer-
tain circumstances, and
a use by A that may be
reasonable as to B may
"be unreasonable as to C.

- 372 -
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In some localities cer-
tain uses of water may,
because of fairly uni-
form conditions, be so
continuously found to

- be regsongble or unrea-

sonable th v in the
absence 0f .xceptional
circumstances they can
be said to be so as a
matter of law in that
particular place. . .

. . The determination
in a particular case of
the unreasonableness of
a particular use is not
and should not be an
unreasoned,  intuitive
conclusion on the part
of a court or jury. It
is rather an evaluating
of the conflicting in-
terests of each of the
contestants before the
court in accordance with
the standards of society,
and a weighing of Lhose,
one against the other.
The law accords equal pro-
tection to the interests
of all the riparian pro-
prietors in the use of the
water, and seeks to pro-
mote the greatest benefi-
cial use by each with a
minimum of harm to others.
But when one riparian pro-
prietor's use of the water

harmfully invades another's

interest in its use, there
is an incompatibility of
interest between the two

parties to a greater or

lesser extent depending

- 33 -
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on the extent of the
invasion, and there

'1s immediately a ques-
tion whether such a use
is legally permissible.
It is axiomatic in the
law that individuals in
society must put up with
a reasonable amount of
annoyance and inconve-
nience resulting from
the otherwise lawful
activities of their
neighbors in the use of
their land. 75 Ariz. at 237.

This process, of course, requires a trial.
Some of the facts produced in the main
case to date and, consequently, to be plugged
into .he reasonable use weighing process, are:
FICO's annual water use is about three times

that of ANAMAX's, though the total of all de -

fendants' uses exceeds FICO's; FICO's consump-

tive use of water is at “i:ee times a higher

rate than that of ANAMAX cc any of the other

defendants; though ANAMAX transports water

from within the critical area to without,

after its use in the milling process, the wvast
majority of that waier is returned to tailings
ponds within the critical area; FICO itself

transports water over six miles, although it

- 34 -
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does not CYOSS the critical area bOundary in
so doing. _ ' _

ANAMAX owns over 19,000 acres in fee
'ﬁithin the Sahuarita-Continental Basin

Subdivision--over 1,600 acres purchased by

ANAMAXNwere1rrigatedfieldswhich.have begn '

voluﬁtafily retired from irrigation, elimi-
nating pumping and high consumptive uses by

this land. There are, of course, many other.

factors bearing on the question. It is obvious,

however, that under the quote from Briscor II,

supra, it may not be resolved without consid-
ering all of them at a trial. I
Lastly, ANAMAX observes that, based on
its contentions, FICO would have no complaint
*wére the mill moved from its présent.site to

the proximity of ANAMAX's wells. This would

require that the ore be mined where it is

found, shipped down to the mill and processed.

The water pumpage would be the same and the

operation would be the least economical. Yet

this is the anomalous result FICO presses for.

Plainly, the present use of water by the'c0pper

- 35 -
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mine defendants is reasonable under the test

from Bristor II set out above.

C. The Administrative Desigﬁation of a
Critical’Area’Pursuant to Statutorz '
Authority Has a Limited Effect on the

Common Law Doctrine of Reasonable Use.

It is obvious from the Supreme Court's

decisions in Jarvis I and Jarvis 11 that the

existence of a critical area within a basin

‘or a basin subdivision is relevant only to

the issue of damage and not to the issue of
where water may be used for non-agricultural
purpose in a reascnable use dispute. This is
also manifest on the face of the groundwater
statute itself.

A.R.S. §45-301(1) defines a critical area
as any basin subdivision not having a ''reason-
ably safe supply [of ground water] for irri-

gation of the cultivated lands in the basin at

the then current rate of withdrawal." .
A.R.S. §45-308 to-311 pro?ide procedures for

declaring critical areas; the proceduremay be

initiated by the State Land Department Or‘by

- 36 -
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"twenty-five users, or one-fourth of the
users of groundwater within the . _ basin

| or subdivision . . . whichever is the lesser

% ' number."vlg, §45-308(B)... "User of ground-

t '  watér" is defined as any person using ground -

E ' ' water primarily for irrigation. 1d. §45-301

é ™ (13). (ANAMAX notes here that FICOis argument
that‘”users" as found in §45-308(B) means
something other than irrigators is contrary to
commén sense-~the statute plainly means that

f one~fourth of the total number of irrigators

in the basin exceeds twenty-five persons, then

tweﬁty-five will suffice to initiate the pro-

é * ' ceeding). - .

R - After designation of a critical area,

! wells mav not be drilled to irrigate lands
not irrigated in the five years rp:rior to des-
ignation. It is evident thatinthe Zroundwater
code, the legislature adopted the policy that
existing agricultural uses were to be favored
and protected as against potential agricul-

tural uses. Southwest Engincering Co. v.
Ernst, 79 Ariz. 403, 291 P.2d 764 (1955).

- 37 -
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Farmers such as FICO were benefited by the

restriction. However, the legislative policy

T N e RN e i S A W b it WX SASY Tt bt Sepr e e tmos
™ F

regarding non-agricultural uses in'a critical
area is basically a "hands-off' one--domestic,
industrial, and other uses were expressly ex-

empted from any such controls under the stat-

3 ute. A.R.S. §§45-301(3); -322,

i Rl SRR LTS R K T .;.."“M'm .-r\-ll"'.-'Iri,': o O e b Ty, 2

s sy o Y

Therefore, the only impact which the

? critical area statutes have on the reasonéble _

~use rule is to allow the designation of a
cfitical area.in the arca of a water dispute

to be considered by the court as evidence in

the damage aspect of the case.

D. The Ruling of the Superior Court Should
Be Upheld and the Record Viewed in a

Light Most Favorable to ANAMAX,

The Jarvis cases were original proceedings
in the Supreme Court. In those cases the high

Court was the fivder of fact. The case at bar,
; however, is an appeal from the Superior Court,

and its ruling should be upheld unless the con-

ceded facts indicate that an injunction shduld

issue as a matter of law to stop movement of

* _ - 38 -
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water from one side of an imaginary line v

the other, without regard to other facts yet
to be found .
E; If the Groundwater Code Were Construed as

Prohibiting the Transportation of*Water

for Use Outside a Critical Area But on

Lands Overlying the Same Groundwater Basin,

as FICO Contends, Then the Statutes as so

Construed Cannot Withstand ConStitutional

Scrutiny.
1. Due process. That water under a

person's property is his private property is
clearly a long-standing rule of property in
Arizona. Jarvis I and 11, supra; Howard v.
Perrin, supru; Bristor II, supra. bhristor II
redeclared this private ownership, subject to

the common law maxim that a man must not use

his property unreasor ibly so as to injure that

of his neighbor. ANAMAX owns over 19,000 acres

of land within the Basin Subdivision, and bver
the hydrological water basin. Some of this

land lies withih the boundaries of the criti-

cal area, and some outside it. To construe

- 39 -
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‘the critical area statutes as permitting use
on one side of the hydrologically arbitrary
- boundary, yet prohibiting it on the other is

a taking of property without compensation for
a private use and is a denial of procedural
andrsubstantive due process in violation of
the United States and Arizona Coastitutions.

As discussed above, the groundwater code
was intended to control only the use of
groundwater for irrigation. When critical
areas are designated by the State Land
Department at the behest of local irrigators,
A.R.S. §45-303, any person who was not then
irrigating, or who did not intend to irrigate,
would have no indicatiqn.on“the‘face of the
statute that the placement of the boundaries

of the critical areas would in any way affect.

him. A holding now that the boundaries of the

critical area determines where water withdrawn
from the atea may or may not be used would dé-
prive ANAMAX of prbcedural due process: the

statute in no way gives persons such és.ANAMAX

any notice regarding the importance of the

- 40 -
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boundary designaiicn. Reasonable men would

conclude that the designation would not affect

their non-agricultural property. It is clear B

from the procedure required bythestatutethat

irrigators contributed to the administrative

~decision as to what lands'would be included in

the Sahuarita-Continental critical area. There

is no showing that this designation is anything

but arbitrary:in relation to ANAMAX, since the

‘statute implies'that only irrigated lands will

be included in such areas. I1If this Court were

to hold that the code makes the boundaries of
the critical area crucial to the exercise of
ANAMAX's property rights, ANAMAX is entitled
to notice of such; before the boundaries are
set, so that its lands, overlying thé common
supply, might be iﬁcluaed in'fhewarea. Such
is a fundamental requirement of procedural due

process; This point is emphasized by the fact

that only those landowners who are putting

water to a beneficial use '"primarily for irri-
gation' are entitled to petition the State

Land Department for designation or alteration

- 41 -
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of the critical area boundaries. If the

code is construed to affect ANAMAX's use

of water in this case, due process requires
that A.R.S. §45-301(13) be rewritten to in-
clude ﬁarticipation by ANAMAX, and requires
that notice be given that ANAMAX's property
rights will be affected by such administra-
tive boundary designations.

Beyond procedure, the statutes So con-
strued would violate fundamental notions of
justice and fairness which are at the base of
the due process clause. The result of a deci-
sion favoring FICO's use over the ANAMAX's
would be taking the'lattersf property and
giving it to the former. This would go beyond
the purview of state law and would violate

fundamental substantive rights guaranteed by

the federal constitution. . See Pennsylvania
Coal Co. v. Mahon, 260 U.S. 393 (1922) (Stat-
ute prohibiting mining in certain manner as
to make it commerically impractical held.to

exceed police power). Were this Court to hold

that ANAMAX's use of water in its mining

- 42 -
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operations must take place at or near its
wellheads; it could move its milling facili-
ties to such locations, andwould be able to
use the same quantities of water there.

ANAMAX would then be forced to haul ore from
its mines to such facilities, a'whoily uneco-
nomical proposition,.solving none of the prob-

lems of which FICO herein complains, and

making the mining operations obviously uneco-
nomical. Thus, such a holding would be arbi-
trary,would serve no purpose, and therefdre,
would violate.principles of ‘substantive due
process. A decision SUCh as this could not be
reasonably éalculated to deal with tﬁe-evil of
a decreasing groundwater supply and would un-
reasonably discriminate against ANAMAX.
See Nebbia v. New York, 291 U.S. 502 (1934).
2. Equal Protection. If the groundwater
code were construed to prohibit ANAMAX's trans-
portation of water from within the critical
~area to its mill which, although it lies out-
side the critical area, lies over the common

water basin, yet permit such uses as FICO's,

- 43 -
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the stétute so construed is an erbitrary and
capricious discrimination and violates equal
protoction as guaranteed by the United Statés
and Arizona Constitutions.

Whereas discrimination per se is not
illegal, there must be some rational basis
upon which the discrimination is based that.is

designed to degl with an evil which is within

the legitimate exercise of the police power.

I1f the person discriminated aga1ns; can demon-

strate that there_are no fair and substantial
differences between the two classes, butlthat
the distinctions between them are arbitrary,
illusory, and invidiously discriminatory, he

has been denied equal protection. Reed v.

Reed, 404 U.S. 71, 75-76 (1971); Truax v.

Corrigan, 257 U.S. 312, 331-41 (1921);
Southwest Engineering Co. v. Ernst, 79 Ariz,
403, 410-12, 291 P.2d 764, 769-71 (1955).

As shown above, the 10¢atioﬁ cf the
Sahuarita-Continental critical area boundary

is completely arbitrary with respect to

ANAMAX: the location bears no relationship

- 4l -
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to the hydrological realities of the water
basin, but rather the boundaries were set by
irrigators and the State Land Department.
The purpose of the statute is to generally

deal with the problem of diminishing ground-

water supplies in Arizona due to increased re--

liance on groundwater for irrigation and to

collect data relative thereto. See Southwest

Engineering Co. v, Ernst, 79 Ariz. 403, 421-24
291 P.2d 764, 776-79 (1955) (Phelps, J. dis-

senting). It cannot reasonably be argued that
persons whose partial use of water from a com—
mon supply is on one side of an arbitrary
boundary may be constitutionally classified
apart from pérsons using water from the same

supply whose use is on the other side of the

boundary. That the respective uses are on one
side or the other of the critical area boundary
in no way can be said to bear any rational re-
lationship to the control of the declining
water table in the basin. The classification

is, therefore, arbitrary and irrational and

the legislation, were it to be constrxued this

- 45 -
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way, would deny Petitioneis equal protection

of the laws.

VIII.
CONCLUSION

The gut issue here is whether an injunc-

tion must issue if water is_pumped from land
within a critical groundwater area and trans-
ported across the boundary of that area for

some use on the transporter's land that over-

lies the common source of supply.

1t is respectfully submitted that an
affirmative answer to this question has no
support in the reported cases of this Court

or any other court.

Respectfully submitted,

'CHANDLER, TULLAR, UDALL & RICHMOMD
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By

omas and ler, ksq.
‘Attorneys for Appellees

/7
e ’ ff';
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Robert E (/ Lifdquigt, Esq.
Attorneys for Appellees
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'n view of the fact thav this matter
was decided on a motion for preliminary in-
junction with the facts stated herein found .
at various places in the voluminous record,
and that no easy reference 1is possible as in

more ordinary cases, no reference is made in

support of the facts stated in this brief.

ANAMAX is, however, confident that there will

be no question agbout these facts. FICO has

cbviously recdgnized this problem and has

taken the same approach in its brief.
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STATE OF ARIZONA )
) SS:
County of Pima )

ROBERT E. LUNDQUIST, being first duly
SWorn, says:

Affiant méiled two (2) copies of
Appellees' Answering Brief to SNELL & WILMER,
attorneys for Appellant, properly addressed

and postage prepald on January.;ifﬁﬁ 1975.

/ Z§7 / //t

'/
(f 43#
Wquigt

s‘flhl<

Robert

ff

SUBSCRIBED and SWORN to before me this - <7

day of January, 1975.

44, ?[z, e

£

B |

My Commission Expires:

fflﬁfguéagaf/ué, JPTL
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MICRODEX DECLARATION GUIDE (M-10)

DECLARATION OF INTENT
'AND PURPOSE

And Panlie decords
Yogurds Manaprement Centor

= el e R, g g gl e e e Ty gl i o

4
: Vartin Hichelanpn

o AT TE N e , smployed by

do hereby declare that the records microfilmed herein, are actual records of the

epartment ‘amed  _ created during its normal course of business and that:

It Is the express intent and purpose of this organization to destroy or otherwlise dispose

of the original records microphotographed herein, and that:

The dostruction or disposition of the records microphotographed on this reel is only to be

accomplished after inspection of the microfilm to assure completeness of coverage,o.nd that:

It is the policy of this orgunizaiian to microfilm and dispose of origino!l recards as part of

the planned organizotional operating procedure.

Y |
Date. . My - 19 .80.. . / *
L month ¢ {day) Signature
Place . ‘oenix  Arlvzona tecords Manapement Officer

(eity (state) Title

P N &

Hecords Manasoenent Center
Compony

Denartment of Librarvy, Archives
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CERTIFICATE CFP AUTHESNTICITY

THIS 10 70 CERTIFY tha* the microphotographs appearing on this Film - File

i
AU S S .
L - i ' ] ? *"“ﬂ;! ‘.‘h‘-“ .
siarting with _ 1 L]y and

Ending with

acenrate and complete reproductiocons of

records of (governmential asency or cther)

!
17 delivered to the Library, Archives & Fublic Hecords Division for photograri.ing.

It 1s Turither certified tbat the microphotographic processes were accoms

et il

plished 1. a marnner and on film which meets with requiremer.ts of +he National

Bureau o. Standards for permanent microphotographic copy.

Date pr

i Arizona
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Shert Trego hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439-2, Appellees’ Answering Brief, in Farmers Investment Company v. Anaconda Company, et al.,

filed March 17, 1975. Court of Appeals Instruments (Part Two) Page 125 with the Index (one page) and
Brief ( 53 pages) following.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)
on file.

,.;f/ .

Signaturg”

Subscribed and sworn to before me this / 2 ' // » / é 5

Date

T Na!i StteArizna

» fa’;iﬁ‘\\i Maricopa County - ’ - y
S 5}; ttta Louise Muir * . _
1 xéﬁ%ﬁﬁ ~5/ My Commission Expires W QW
TR 04NM32009 _ i _,

Signature, Notary Public

My commission expires [\’ Lj(‘ | u / p@ﬁ [} Cf
Dafe
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