IN THE SuUpinion Court or Tl STATE 9P ARTZONA

IN AND ¥OR THIED COUNTY OF PIMA

FARMERS INVESTMENT COMPANY, a
corporation,

Plaintiff,
VS.

THE ANACONDA COMPANY, a corporation;
AMERICAN SMELTING & REFINING COHPANY
a corporation; DUVAL CORPORATION, a
corporation; PPIMA MINING COMPANY, a
COT}'}OTE\tiOH; BOYD LAMND AND CATTLE
COMPANY, a corporation; DUVAL SIERRITA
CORPORATION, a corporation; ANDREW L.
BETTWY, as State lLand Commissioner
and TIE STATE LAND DEPARTMLNT, a
department of the State of Arizona,

Deicndants.

f e N fae? Mt S St S St Yot Vo e Ve N M St N N ! S

~ No. 116542
MOTION FOR ! \RTIAL

SUMMARY JUD ENT AS
TO COMMERCIL. . LEASE
NO. 906

Plaintiff, FARMERS INVESTMENT CO!MPANY, a corpo:ation,

hereinafter desipgnated as "IICO") moves the Court for :n order
g

eranting a summary judgment in favor of FICO and agains: the

defendants in Count Four of plaintiff{'s Amended Complai:. .

adjudeing and detcormining that Commercial lLease No. 906G

described and identificd in said Count Four of plainti{. ’'s

Complaint as amended is invalid and void, and enjoining further

pumping of thc water wells of PIMA MINING COMPANY, defendant

hercin, as constructed on said state lands and emjoining... ...

further removal of ground water from said state school :and

through use of the state land tights of way granted to PIMA

as described In Pnragraph'VIi_of Count Two of FICO's Cecmplaint

as amended, or othervise; topether with such other and further

1'(‘] ICf aSs th(.‘ Cotrt mav d(.‘(“ll"t o ‘f-")'t'O‘ifiiltC.
) e i

This motion is bascd upon the records and {1les of

this cotse, the exhibits and affidavits annexed hereto, and

the Menmorandmn following,
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Factunal Matters
(Aff'_l':ﬁmi L - Lalb ﬂfft i1}

1. On October 24,*196&, the State Land Commissioner
cxecuted State Land Department "Comiercinl Lease' No. 906.
Pima Mining Company cxccutced this inﬂtfumcnt as Lesscec
December S, 1966. A copy is annexed hercto as Exhibit 1.

2. This lcase is for a period'cnding_ﬂctobcr 23,
1976 and exprésslyﬁtates ' # ® that this lcasé'is issucd
for the nurposc of: development of water {farm from deep
weclls, hooster pump and power substation, gathcring'tanks,
pipelines, power Iines, etc."

5. The stated rental is fixed at "§10.00 per acre
or 1¢ per 1000 gallons water removed, whichever is gféater_
for Lots 1 and 2; S2NE. $1.00 per acre of 1¢ per 1000 gallons
water removed, whichever is grecater, for the SE.”

4. Pima Mining Company has caused {our dcep water
wells o1r approxinately 5000 gallons per minute capacity to
bec drilled and constructed on said state school land and
has installed laree pumps therein, has constructeQ pUwer
lincs, nipe‘lines, storagc tankb, boostecr pumps Jﬁd vthcr
cquipment and paraphernalia necessary to enable Pima Mining
Company to pﬁmpﬁhnythousnnd acre feet of ground water
annually from the groundlﬁatcr_supply subjacent to thé
surface of said state land and Bu&lca' sd and is preqcut}y
causing the ground water sunply a part of sald state land
to be mined therefrom, stored and transported away fron'said
land. This around water pumnped fr&m the grnund water whxch
1s a part of the said tract of state qchool land 1s not put
to any heneficial or other use on said state ]aﬁd hut is
transportea away from and put to uscs unconne. ted with said

s{ate Yand,
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3. The Séhunritu:ﬂoqtiqu;ﬁijfiticnl Groungdwatery
Arca was desienated as a criticnlzﬂroundwntcr arcu.hy the
State Land Commissioncer and the State Land Depariment purn 
sttant to the provisions of Article 7, Chapter 1, State Nater
Codc, as amended (Scctions 45-301 et seq. ARS) gencrﬁlly
referred to as the Grouhd water Codc, on Octobcr 14,.1954,
which designation remains in {ull force and'cffcct to the
7datc hercof{. The arca lics south of Tucson, Arizona and in
what is commonly referred to as the iUmper Santa Cruz Basin.

6. FICO now owns and at the time sait Critical
Groundwater Area was designated it ownud agricultural land
in the a2iorcsaid Critical Groundwater Ared-which it then had
farmed and 1s presently farming to various crops, mostly as
a pecan orchard. A substantial part of said acreage 1s
contiguous tec and in the peneral! arca of the statce school
land embraced within the termns of said Commercial Lease 006,
FICO relies upon and reguires tho use of ground water of the
arca for the irrigation c¢f itglcrops.

7, The state land the subject of said Commercial Leasc
at the timc‘sn@d Sahuarita-Continental Critical Groundwater
Arca was designﬁtédandtgthegtgsgn;tjyc is a part of and
within said Critical Groundwater Arcé'and.the Qscs which
Pima Mining Conmpany s made and now makes of the gfound water
withdrawn from said state land is in:conncction with its mining
and.milling of copper orc at its mine and m1ll locatﬁd approxi-
mately four milcs westerly from the Iands the suhjcat of Le.sc
906. | '

Matters of Law

R L R e

Section 28 of the Arizona Lnabling Act provides, in part,

as {ollows:

"Geeo 28, That 1t is herechy declared that
1l lands hereby aranted, including those which,
huving been heretofore granted to said Territovy .
arce herehy eapressly trans!erred and conftirm, )

N
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to the saitd State, shall be by the said Static
held in trust, to be disposcd of in whole or

in puart only in manncr as hercin provided and
for the several objects specified in the '
respective erantine and confirmatory provisions,
and that the notural products and money procceds
of any of said Jands shall be subject to the
samec trusts as the lands producing the same,

x X & 2 R A K

"No mortgage or other cncumbrance of said
1inds, or anyv part therecof, shall be valid in
favor of any person or {or any purpose or under
any circumstances whatsocver. Said lands shall
not be sold or leased, in whole or in part, cxcept
to the highest bidder at a public auction to he
held at the county scat of the ccunty wiercin the
land to be affected, or the major mortion thercof,
shall lie, notice of which nublic aucticn shall
first have been duly given by advertisement,
which shall sct forth the nature, time, and nlace
of transaction te be had, with a full description
of the lands to be offcred, and be published once
each week for not less than tcn successive weeks
in a newspaper of general circulation published
regularly at the state capital, and in that. news-

“ paper of like circulation which shall then be

regularly oublished nearest to the location of
the lands so offcred; nor shal! anv sale or con-
tract for the sale of any timber or other natural.
produect of such lands be made. save at the place,
mMANNCer ., and after noticoe by

) Scs of the 1 he
tained shail prevent:

grovided o

sclves, Nothing heroin con

"(l) the leasing of the lands referred to in this

section, 1n such manner as the Leaislature of the
State of Arizona may nrescribe, for grazing, agri-
cultural, commcrcial, and domestic purposes, for
a term of ten vears of less; (Z) the leasing of
any of said lands, in such manner as the Lepis-
laturc ol the State of Arizona may prescribe,
whether or not also leased for grazing and
agricultural purposes, for mincral purposes,
other than for the exploration, development, and
production of 0i1l, gas, and other hyvdrocarbon
substances, for a term of twenty ycurs or less;

X R % £ £ % % %

"All lands, lcascholds, timber and other
products of lamd, before beiny offered, shall
be appraised at their true value, and no sale
or other disposal therecof shall be made for a
consideration less than the value so ascertained,
nor upon credit unless accompanicd by anmple _
sccurity, and the ienmal title shall not be deemed
to have passed until the consideration shall have
been paid.”  As amended June 5, 1936, ¢, 517,
40 Stat, 1477,
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"Every suale, lecasce, convevance, or contrict
of or an.c"mmr any of the lands hereby pranted
or confirmed, or the usce thereof or the natural
products thcrcof, not made in substantial con-

formity with the provisions of this Act shall be
null and void, any provisions of the constitution

or laws of the said Statc to the contrary not-
withstanding, ®* #*# & n

I M

Articlec X, Scction 1 of the Arizona Constitution

provides as follows:

"g 1. Acceptance and holding of lands by state in trust

Scction 1. All lands expressly transferred and
confirucd to the State by the provisicrs of the
Enabling Act approved Junc 20, 1910, 1:-:luding all

~Jands grantced te the Statc and all lanﬂ ncretofore,
pranted to the Territory of Arizona, and all Jands.
otherwise acquired by the Statc, shall be by. the
‘State accenpted and held in t cus t to bc disposcd of
in whole or 1in part, only in manner as in the said
Enabline Act and in this Constitution rrovided, and

- “"‘*"‘“ﬂ*"‘f"'ll!‘ﬂ

- for the scveral objects snecified in thic vespecitive
granting and con{irmatory provisions. The natural

products and moncy proceceds of any of said lands
shall be subjcct. to the same trusts as the lands

producing the same." e R e e L ;

Article X, Section 3 provides as follows:

-rg -l .

"§ 3. }10rtgﬂ§,@ Or OthC'I' {?nCUthﬁnCi‘; Sale Or
leasc at public auction

Section 3. No mortgage cr other cnc .mbrance of the
said lands, or any part thereof, shall e valid in
favor of any person or for any purposc .r under any
circumstances whatsocever. Said lands -hall not be
sold or lcased, in whole or in part, cxi:ept to the
highest and best bidder at a public auction to be _
held at the county scat of the county wvirerein the lands
to be affccted, or the major portion thorcof, shall ;
liec, noticce of 1H1ch public auction shill first have 5
been duly given by advertisement, whici: shall set *
forth the nature, time and place "of the transaction !
to be had, with a {ull description of the lands to :
be offcrcd, and be nublished once cach week for not j
less than ten successive weceks in a newspaper of j
peneral circulation published recularly at the state

capital, and 1n that newsraper of like ~irculation
which Hlmll then be reqgularly prblished nearest to
the location of the lands so offered; nonr shall any
salc or contract for the sale of any timher or other
natural product of such Jands be made, =ave at the
place, in the manucr, and after the notice by publica-
tion provided for sales and leuses ¢f .o lands thenm-
sclves,  Nothing herein, or elscewhere i article X
containcd, shall prevent: ’ )

e L T
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I, The Ycasing of any of the Yamds referred to
1tn this articic o zuch manner as the Lepislnture
CRAY pYescribe, Yor prazing, agricultural, commércial -
and homesite purposes, for a term of ten ycars or
less, without advertiscment:

ke e A T g Mg ot T T R - i el o S T

2. The lcosing of any of said lands, in such
manncr as the Lenislature may prescribe, whether
or not also leascd. for grazing and apricultical
purposes, for mincral purroses, other than for
the cexploration, development,-and production of
oil, pas and other hydrocarbon substances, ifor a |
term of twenty yecars or less, without advertisement, or,

r My e et o e SR, L i 1A g

i
;

3. The leasing of any of said lands, whether or
not also lcuscd for other purpescs, for the zxplora-
tion, development, and producticn of oil, guas and
other hydreocarbon substances on, in or under said
lands for an initial term of twenty (20) ye.rs or
less and as lone thercafter as oil, gas or other
hydrocarbon substance nay be procured therefrom in
paying quantities, the lcuases to be made in any
manney, with or without advertisement, bidding, or
appraisement . and under such terms and provisions,
as the Legislature nay prescribe, the terms and
provisions to i1nciude a rescervation of a royalty
to the state of not less than twelve and one-half
per cent of production.” As amended, election
Nov. 5, 1940, eff{. Nov., 27, 1942: election Sept,.
12, 1950, e{f., Oct. 2, 1950.

Article X, Scction 4 provides as follows:

"§ 4. Sale or other disnosal: appraisal; minimum
pricc; credit; passing of titie

Sectacn 4. All lands, lease-holds, timber, and
other products of land, before beine offered, shall
be apprralsed at their true value, and no suale or
other disposul therecof shall be rade for 2 considera-
tion less than the value g0 ascertained, nor in any
case lesy than the minitmunm price hereinafter fixed,
nor unon credit unless accompanied by oample sccurity, ™
and the leval title shall not be deqnod te have
rasscd until the considervation shall have been paid.™

Article X, Scction 8 provides as follows:

N

§. Conformity of contracts with cnabling act

scction &, Lvery sale, leéase, conveyanée, or
contract of ov concerninge any of the lamls prantoed
or confirmed, or the use thercof or the natural
products thereo! mmde to this State by the said
Enabling Act, nor made in substantial conformity
with the nrovisions heveo, shall be null and voied, "

Scetion 37.100 ARS, Tirle 37 (Definitions), subparagruph

S5 provides as follows:
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"5 ‘Cammercial lamds' means lands which
can be uaed rrincapally for husiness, institu-
tional, reliwious, charitable, covernmental or
recreattonsl purposes, or any general purposc
other thun agricultural, grazing, mlnznn _011
homesite or rights-of-way.," - L -

Scction 37- 212 (as amcnded 19359) prov1dcs in part as

{fnllows:
| "B, In classifying statc lands, the state

land commissioncer shall maintain in the offices

of the land department plats, maps, or books
contaxnjng the description of lands and dxecloszng.'

1; Lanuh suitablc for agracultural purposcs

2. Lands suitable for grazing purposcs.

3. Lands suitable for commercial or homesite
Hrposes. ——

4. Lands containing timber, stonc, or other
roducts which mav_beconme vaiuable, -

5. Lands which may beccome agricultural iands
by exnenditure of a reasonable amount for

the development of water thercon.®
Section 37-241, Title 37 (pocket part) provides as

follows:

"s 37-281. Leasc of state lands for certain purpouses
without cwivertising; term; application;
prohibition of SuthJSiﬁg ‘without per-
mission o |

A, A1l state lands are subiect te leasc as o
provided in this article for a term Jf npt rore
than ten years fer agricuitural, grasing, commer-
ciual and homesite purposes, without xdvert1q1ng
The lcases shall be sranted according to the
constitution, the law, and tbz rulies and rcgulaﬂ-
tions of the state -land department.” ' .

Scction 37-251.02, Title 37 (p...26 of-the. aUﬁpI nent)
provides as follows - ~

"s 37-251.032. Lecase of state lands for commercial
phlﬁeu“. {or tern in excess of ten

years; term: application; publication;

.rcntal

A. All state lands are subkjeoct to lecase as nrovided
th this article {or o toerm in excess of ten vears, but
neet. wore thaw FNifty years, for comucrcial purposcs 1o
the hivhest and best birddery at pthitc auction, witelh
shall be conducted at the ptace, in the mannoer, and .
after the notice by publication provided {or sales of

such lands, guch dcaces shiall only he gpranted within

WA by O s S gy =g P el T At | a s . ree
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he boundaries of an incornorated ot Voo town,

F Within three miles optaide the h{hi*zd PV OEON

gl ivcorporated crtres and towns haviag a
population of ten thousand or less, or within

five miles outside the houndaries of incorporiated
citics and town:. huaving a ponulution in cxcess of
ten thousand., ‘The lcases shall be granted in
accordance with the constitution of Arizona, state
laws, and the rules and regulations of thc Qtntc

‘land dep.lrtmcnt

B. TIf the department determines that leasine
of the land is in the best interest of the statce,
the tract or tracts shall be offered {or lcase to
the highest and best bidder on the basis of a cash

bonus.

C. IEach offer for lease shall reserve the richt
in the department to reject any and all bids and to
again offer the tract or tracts for lease if the
bids received are not acceptable to the department.

D. Upon anncuncement of the successiul bidder,
the first vonr'ﬁﬂgﬂvu1l rental, shall be paid ain
cash or casnter's check, The tull amount of the
m st Le paid within thirty davs from the
date of the bid. The success{ul bidder shall also
pay thc cost of the publication and rcecasonable
expenses of the sale, and such ’undq shali be subject

to the prov:sions of § 37-107,

i/

E. Before accerntance of any bid for a lease
- under this section, the department shall establish
to 1ts satiszfacticon the Da10451h;;zt) oh tne bidder

-

B F. Each leasce shall be for a term in excess of
“ten years, but not meore than {ifty ycars, as deter-
mined by the denavtment, and shall rrovide Jor an
annual rental of no* less than Tho ADPTAdi1sSCa rencal

value of the land: ~The rental provided for n such

lcasecs shall be snbgcc* to adjustment cach f:ve-year

b

S

period of the lceasc. he rental for the first €ive-

vear period shall he cestablished by tnc department
prior to call for bids, .

G. All nrovisions of title 37 applicable to state
lands and the lease thercof, not In conflict with
the m'm*iﬂmnq c{ this scction, shall apply *‘0
Icasineg and leascs mqucu Ul a."rr this scction,
Added Laws 1965, Ch., 30, g 1. -

There nas been little debate 1n Al_hoqn as to thc

purposc and cifectivencss of the Lnnmlzng Act since Murphy v,

#
e kAl

State, 05 Az, “i'i... , 181 PL2d 336 (1947), Any lepistative
Act and any state action which centravenes its cxXpress pro-
visions is a brveach of trust and void,

Lassen v, State ex rﬂI. Ariz. Michway Dept, 385
S -y HR AL mr r penles oiba il U TN o . b o ot . l-‘ -t Bl ;‘ -'.-i---.q-w'hb
n \ R ..Ft-‘: -:hht.lf !t‘] l{-t d l T 1 iTi I-Ll gi :‘il
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(subject to the rcasonable usc doctrine) by the;awnc* of the

soil.

State l..nul Department v, Tuesen Rock and

am!’“(‘b’l A YUY VT aa ¥ ' £ e e JTRGTT

Ground water in Arizona is a paivt of thclaail owned

In the first Jarvis caso,'104 Aviz, 527, 450 P.2d1335;

the Arizona Supreme Court said:

"Thirty-seven ycars ago in Maricopa County
Municipal Water District, ct al. v. Southwest:
Cotton Co., 39 Ariz. 65, 4 P.2d 309, rchecaring
deniced, 39 Ariz., 367, 7 v,2d4 254, this court
prcdicted that the time would soon come when
1t would he nccessary to consider the extent
of the rights of the surface owners to the water
flowing or lyiny bencath the soil., That day
arrived twenty-one vears later in 1952, In the
first decision in Bristor v. Chcatham, 73 Ariz,
228, 240 P.2d 185, a majority of this court
held that in Arizona the doctrine of oprior
approprintion anplicd to the usc of groqu water,
The doctrine was hitterly assailed on rechearing

a N e e e et e -

and the court then in deciding that the owners
of the land had a vested prmportv right~in the.
water underlying u"acqunocallv committed this
state to thc doctrine of rcasonable use rather
ti:an prior - Hropriation, Bristor v. Checathan,
75 Ariz, 227, 255 pP.2d 173. The rule that the
owner of land owns thc water bencath the soil
has been the continuous holdineg of this court
for seventy-{five years., Iovard v, Perrin, 8
Ariz. 347, 706 P, 460 MeKenzie v, Moore, 10
Ariz. 1, 176 P. 5068; H311c0pa County’ ﬂunzalpal
Water Dist. ¢t al, v, Southwest Cotton Co.,
supr.; Bristor v. Chznz*ha"‘, supra; State ex
rel Mcrrison v. Anway, 87 Ariz, 206; 340 P.2d 774.

#t*“**ﬁ*

"We said in State . Anway, supra, that because
of thc pronounccu.ntg in Howard v. Perrin, supra,
and Maricena County Municipal Water District ct
al. v. Southwest Cotton Co., 39 Ariz, 65, 4 p.2d
369, that the doctrine of rcasonable use '* % *
1s a rulc ¢f vronerty, * * * 1V Ry Art 2, § 17
cf the Constitution of Arizona '* % * No private
property .:Lﬂl be zaken or danaeod fm' public or
private use without jusl compep=ation having first
hcen made, ur mui into court {or the owper, * % %
We think this Janeuarce of the Constitution is cloar

and unambiguous, necds no interpretation and nmeans

exactly wihat 1t savs. llence, assumine that Tucson
can cxcrcise the pover of eninent domain to condenn
rights n percelating water, a point we do not
decide, compensation uust be firat paid tf“% thc
pctirECzcr5 oy intu court on their behalf.

450 P.2d at A80-87, 359,

.
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And in Jarvis v. State Land Department, 106 Ariz. 5006, 479

“#m.#'_

P.2d 169, Justice Struckmeyer repcated the rule:
"Tthe right 1o exhaust the common $uppl?
by transporting water {or use off thc lands
{from which they arce purped is a rulce of law

controlled by the doctrine of rcasonabhlce use
and protected by the constitution of the state

as a rwht of propcerty.™ [Eniphasis a aa 35

The lecase contract is in effect a sale of a part
of or an:intercst in the state lands involved madc in violation
of thé rcauircricnts of the Enabl ng Act and hﬂntc'void.

1f, however, PIHA rejects this view and reliecs upon the
device cf a commercial lease to avoid the- strlngﬁntT*équlrcments
of the Act, it likewisc must {ail 1in av01d1nf the finding of
11legallty

1. A lcasc of propexty Ecr a ”comnerc1a1" purpose
presupposes a use -- not;an c;hgg;;lQQﬁgfﬂngﬁ;ng of thc property.

The tenant's common law "right of estovers” 49 Am.Jur.
2d Sec, 259, p. 274, extended only to usc-of produCtﬁ of the
land on the land ahd for its bencfit, Anything more than this
was "&aStc‘" 93 C.J.S. 559 et seq. "Waste.

2., If a “commercial lease'" may becone the vehicle
for the sale of tangible personal property then the Spccific
provisions governiny removal of timber, mincrals, rock, sand
and gravel arec supcrfluous and unnc led,

3. The def{inition of "Commercial Luands' in Section
37 :J1 as "used principally for business * * % s inconéistent
with the claim that extraction and carrying away of a part of
the corpus of the cﬁtnté 1s a "coummercial' enterprisc,

4. The classification of state land required by
Scction 3?4212 shows plainly that a commercial use is not

A wasting usc,
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S. The statute controlling leascs "for commercial
purposcs’ for a tcrm of over ten ycars (Section 57-281.02)
plainly demonstrates that the lcasce involved is éne involving
an annual rental "of not less than thc'appraiscé rental valuce
of the land” limitcd to lciases of this dﬁration 19 leascs of
lands "within the boundarics of an mincorporate:d city or
‘town or within three miles outside of:thc boundaries of inf
cerporated citics and towns having a pOpuEaLi9n1¢{mF¢§
thodshnd or less, or within five milcslof the boondarices ni
citicsfand-toyns having a Populﬂtion in excéss o teﬁ thousund."

It is the 'plain intent of the I‘nn%umg 2 (am} the

"i
rl'

b “w & Vs )} lut.-

et

W
'y u '-:}

)

Arlizona C ate schoul iunds be pro:ccted
against raids by w%atsobvcr devacgjgreddtm}ii;nzcrcsts ﬂlght
fashion for this purpoﬁe.'

State v, 1urphv sSuUpra. _

At 1¢ per 1000 gallons PIMA MINING COMPALY is buying
énd carrying away wate. from the state school la:nds héld iﬁ
trust by the State of Arizona forappro”imatelyES.ES per
acre foot. For $3.25 PIMA reccives and uses over 325,000
gallons of'witﬂr which helenss to this state school land.
This 1is watcr.which reauires no treatment, and in the water

system of Tucson would have a valuc as delivered to its water

users many times §3.25, Even untreated C.A.P. water for agri-

cultural uses is expected to command a subsidized cost of

roughly thrce times this {igurc, and dcilvorcd to municipalities

as untreated canzl water of from 10 to 20 times this amount .
Water s plainly not "timber or Gthcr natural 'pradz.%;:-t“

of quch land nnd 1 { 1t were then the provision of Scctmn AR

”nm -.hr]1 any salce or contract for the w]e of any timber f:.sr

el -t Ny el oyl el e . o P AR

other natural prm.;mt of such lands he .mnd'c | .M?' at thc pl icr:

in the mianner, and o t1er notice by publ j("lt mn pfn”idcd u:)’r
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sales and lecases of the lands themsclves™ OYCTns,
This lcasc, at best, is a contract for sale c¢f water
mined {rom state school land at a price of 1¢ per 1060 gallens,

’

upon n credit: cither that or 1t is a salc of st te schael tand

measured by a price of 1¢ per 1000 fallons ohpweul prOperhy

removed.
Whlle the transqctzon is cast in the f;rm Of a

“commch1al lease™ it is apparent {rom the instrument itself

and the dcposition'}'answcrs to 1nterregatorle§'and admissions

in the varlous pleadings »hat 1ts t“ue purpose was to authorize
PIMA to mine the ground water subjacent to the land surface and

transPOrt"lt to its mine and mill {or use 1in Lts-mlnlng business.,

3 ~ &5

Either the 1¢ per 1000 gallons wus :€jaracd as

HHHJ# ik o LW hA T WS

the state for the water taken and used or the 5tate was truly
victimizeca by the transaction,
In the carly United States Supreme Court case of

Hervev v. Rhode Island locomotive Co,, 93 U.S. 664, 237 L.Ed.

= oo e -

1003 the Supreme Court obscrved:

"It 1s truce the 1nstrument of goavevance
~purports to be a leuse, and the sums
stipulated to be paid 2re for reat; but
this form was used to cover the real
transaction R * Tt wus ovidently not
the intention of the parties that this
sum should be paid as rent {or the use

of the engine for one vear.™ =
No more so was the price of 1¢ per 1000 gallons intended

as rent for the usce of the land; it was the value set {or the

toking, carryving awviay and consu ptlJH of” pa tﬂofnxhg~9rénteﬂ”.

property or for the consumption of a valuable asset of the stute,
Sihcc there 1s 1anb considerable similarity hctwécn:thc1

‘lcasc ag-;-ccfgf:cﬂ vr-question and an o1l l_c:isc, the _C:"zli,f'm*ni&

case of Stone v. City of Los Anecles, 200 Pag. 838 15 of valuc

in reaching a conclusion as to how well this “comnercial leasce"

*Ii.l...
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harmonices with the usual understanding of the ters
""commercial lcase." . | - o *7
The Califcrnia court said:

"Omittine a3ll of thc other questions
presenticad, confinine ocurselives to a o
cnsideration terms of the ace

1 l‘#.rt

n{ the

grantineg the lands in cquestion to the city

&L Venico it 1s admitted by both partlcs
and we think corrcctly, that the uses for |
which these lands mav he' leasced by anpellants
hrc Timsted py the terms of the ernnt, In |
‘other words, apwellants cannot lcasc the
property for uscs or purnoses not authorized
by the Granting Act or. ¢ ntemplated by the
Legislature irn passing it. -

"Again referring to that portion of the
Granting Act which we have quoted, we find
the uses to which the lands may be put are
limited to the followine: (1) The city may
1tself{ usc the lands for the ¢s.chblishment
and improvcment of a harbor and may construrt
and maintain the necessaryv and convenient
utilities, structurcs, and appliances to
carry out thesc purposes: (2) the city may
grant franchises thercon for a period of nct
to exceed twentv-five years; (3) the city
may lcase the lands {for 2 like pericd 'for
purposes consistent with the trusts unon
which said lands arc held by the State of
California, and with the reouircrments of
commerce Or navigation at said harbor'y (4)
the city cannot grant, convey, or give away
all or any portion of satid i1ands {or any
purpose whatsoever,

S T

"It 1s a fundamental canen of the con-
struction of statutes that the words uscd
therein must be held to be um‘-d in thelr _
usual and ordinary scnse unlens on 1ntent10n_,
appears on the parx* t of the IC‘*’},‘}«‘..:LLI'L to
give them some other or special meaning.

o have therefore to consider the mcaﬂlﬂg

L the word Tlegse! asogsed inp tho oact and
the extent-ot thie pover vested 15 the city
of Los Angeles . to 'lecasce' the premises in

question, -

T_r‘_.

"A leoasce, as ord:nalll) understiead, 1s
an arrvcncn‘ whereby the relation of Iandlﬁxd

and tenant 1s created. It imports the givine,
for a consialm-ntion her the owner of the ;:rr:nt
cstate, of the posscession and use of a less

cstate in his nroperty with a reversion to t
owiner of the preater estate at the end of the
term, * ® F -

\
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(Cal.

=L : - ; y .
Callahan v. Martin, 43 P 2d ?SSM I(-C:zl : Sup: Ct., )1935 ; 
__:i}:l}nm‘i_wim_djj}m_ 53 . 2d %2 {L.d] SL.p Ct ) 19 55
In ﬂ:ﬂmm:fjj_’infmn _El_z_lm(‘“m .V, ‘Htlc}__g_!l, 5_2 I 'Zd 23 7

Sup.Cv. ) 10 5, thuat Suprenme Court aald

"It is now welt-scttled low in Calilornia
that the lessce of ot me} T BN e.ii{'t‘crtnt and
greitler interest in the property than in the
usual and ovdinary usufructuary 1*~asc known to
ordinary commerce anﬂ trade, - -

* % %

"We have the further distinction between
the rights under the oil lease and the usual
ust:fructuary leasce in the change in the char-
acter of the property 1n the oil! when it i1s
recovercd and brouecht to the surface. In plac
it is part of the realttv, and, in the abnrnce

ol 4 spccm I ConiTaci 10 the contrary, belongs
to the owner of the eround. W ]’z(‘”] h‘rmw 1t Lo

. ........__.,.____....,.___m
the suriacce, 1t decones persenat propertv, and

a part ol iU at Teast beTones (o the

® £ X

"From ti.» foregoine authorities wc have
not hesitated to conclude that the interest
of the lessce of the leased preperty under an
01l lecasc differs materially from and is ~su-sh

rcatcr than tHhe Intercest of 1he toenant ubndes
- e —-—-—n....n-u-u---— ﬂﬂMﬂwmm—‘
ordumn USUITUCTUATY 1Case. _

* R X

"2 * % The natural and nccessary effect
of an o1l lcasc couplced with the discovery of
011 1s the alieniation of a part of the frochold.

- S - | n'-h-un—-am At g by Mok ST e iy R e
As we Rave chserved, the 1! in FIJCQ 1S o nart
I T r“ I N — -1...-.-—.-..—...# WG NG R - e, Wy TR M T e - Sy n " A W .. Ao ol ﬂ-—-ﬂn--ﬂ- s -g-u::p--h

CI TthHh¢ Yoaiing, WOOTE 1D 1TE Lrone M: 1¢
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instruments as refermed will not support the
judement for defenmdants, “thur redent decision
in Callahan v. Martvin, 43 PP, (2d) 788, 741, con-
tains a discussion of this theory., The use of
‘o1l ~nd pas in place’ termivolopy, which
desceribes an unlimited grant of 011 richts as
a nrescent transfer of a fee in def_mxtc Cor-
porcal real pronerty is anamalous. It faiis
‘to take into account the lupuacious and vaprant
‘nature ot o1l and other hydrecarbon substances.
011 actually broupght to the surface to which
the grantee's right attaches may be not only
the o1l and and eas in place bencath the sur-
face ol the assienor's land at the time of
the as<ignment, but also o0il drawn from be-
ncath the surtace of other lands., In our
dectsion 1in Callahan v, Martin, we reject

the¢ o0il and pas in rlace doctrine, as have
many other courts, including the Suprene

Court of the United States, Ohio 0il Co. v.
Indiana, 177 U.S., 190, 20 S.Ct. 576, 44 1, &d,
729, but we find that nevertheless oil richts
may be recognized and transferred as intercsts
in real property on other theories which give
auc Yooognition to the fuﬂui._,zuu:: characteyr of

the substanccs involved.

- "The cwner of land has the exclusive
right on his land te drill for and produce
oi1l. This richt inhecring in the owner by
virtue of his title to the land is a valuale
right which he may transfer. The right whon
grantcd is a »nrofit a »nrenwlre,. a riehl T0 o=

pﬁmm'ﬂw ol ; Saansamedil
COVe a oart of the subasitonce of the 1andd A

Lhrotit a orendre is anoip PIoresSt an yenl prons .

CTTV 150 URC nature ¢of ar 1‘:";1:‘:.#‘?':““3{'}’!'0"1 1(““"‘(‘(‘;? .
gent.  Gallanen v, Martin (Oal.sup.) 435 P, i,.f.d}
T i cuy : 3 ’ .
i86. Under the usual oil and gas leasc the
owner conf{ecrs on the lesscve {or the term o |
the lecase an CKLLH&I?L ripght of nrofit to .rill
for and produce o0il; the lessce uaunl‘h re - urn-
ing to the lessor. for the Trivilioee grante a
rent or royalty measured by a fraction of "le
011 produced. Or the owner may erant righe
which make the grantces cotenants with ‘um
and with cach other in the richt to drill ‘or

and produce o1l and other hydrocarbon subs:ances.

The proflit a prendre, whether it is unlimited
as to duration or limited to a torm of years,
1s an cstate 1n real property., I1f it is f{or
a term of years, it is a chattel real, which
1s nevertheless an estate in veal property,
althouch not real pronerty, or real estatce.
Callaban v, Martin, supra, 45 P, (2d) 788, 793,
Where 3t 3¢ unlimited in :l..zf'..nl n, it is a
frechold interest, an estate in fce, and real
propcerty or real estate.,  Thus, nlt]:ms:{h the
o1l and gas in place doctrine i1s rejected,
interests in 01l rights which are estates in

-1 5~

: rmﬂp oy e R _:-\.""\-
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real pr‘(‘sywrtv may be pranted SCparate nd
apart from a pgrant of surfuace title. The
grantee of the profit has a rieht to such
possesxion of the surface as is necessary
and convcnicent {or the ecxcrcisc of the
profit, but hc has no general estate in the
surface.”™ 52 P,(2d) at 242-43,

hile we recoentze thate wntcr and o1l ay have

different prbpcrtics the simllarity as betwe:in ground water
in place and ground oil in place is striking. 

Each 1s fugacious -- cach has what may be termed
funpible characteristics. The water and the oil within the
ground suhjatcnt to the surface may be there today and have:
moved on tomorrow but it will have becn replaced by other
water and oil of the sarie gcncrél aquality and iﬂ tho sams
amount.

Hence the decisions dealing witﬁ“éiffaasegiwin,thé
absence of cases dealing with contracts having to do with the
salé and removal of ground water are persuasive.

In Wnll v..Shell 0Ll Comrany, 25 Cal.Reptr, 908 (1963

SR

Justice Roy llernden discussed _the lcpal effect of an vil lease:

"It 1s scttled law in California that
the owner in {ce of real prenerty mav trans-
{er the o0il and mineral rights in his property
apart from his reraining ceneral estate in the
land., (Standard 0l Co., ctc v. J. P. Mills '
Organization, 3 Cal,2d 1:6, 122, 43 p,2d 797 ;

Carlson v. Linaauer, 119 Cal.App.2d 292, 302, |
ct 4., 253 P.2d 325.) The grantec or lessce " ;
of i in*crest ucquires a profit a prendre j
in S, @& rivht to remove a part of The sub - ;

Steace of the land. This profit a prendre vests
1n the trans{eree a present estate, an nterest

In Tand . UAITOT Y OV YT , o Cal [ Id 110,127,
> Ao - L | |
13 PUdd 738, 101 A.L.R, 871.) .

"'The profit a rrendre, whether it is un-
Immited as to duration or Timited te 2a term of -
years, is an estate in real property, . If 1t 1s - L

for o term of vears, it is a chiatte]l redl which

gt st . T R Y e R wlm 4 =fw'mwn-“4#—H-M4- - e e - i 13 w---*-!"l---u——-n' TR
: real propoeryey, al-

IS neverthelcos oan ostate 1 | _ - :
thoudh not 1 ¢l ProveTrt v, 0r real eNtate. T o
Yt ) O T T CoT i di e t ion , B
1t 15 a frechold Interest, an estate in fve, and. ' !
real property or real cestare. Thas, althouph S f

- 114 ._ | \
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]

the ol and sas in nliace doctrine is rejecred,

Interests an 01l riv
reasl nronevtv mav he

{from a prant ol surf

his which are cstates i
pranted separace and apert
acce title, The vrantee of

the profit has o ripht to such possession of
the surface as is necessary and convenient forv
the exercise of the profit, but he has no gencral

estate in the surfac

Cornp., v. Wriden, 4 Cual,
25 Cal.Reptr. M. 911.

That the instrunient

"profit a prendre' in PIMA -

c.' (Babney-Johnston 01}

2d 637, S2 p.2d 257, 43,
(Emphasis added)

in question gave risc to a

- a right to take water and

remove 1t from the state scliool laand -- 1s c¢clear..

Words § Vhrases, Permanent Bditicn, Vel. 34,

“Profit A Prendre” (

L4

Commercial Lease NO

Y

including pockct part.)

08¢ clearly was mot 3 us uiructuar

lease scuch as was plainly intended by the Enabiing Act, Afi:ona

Constitution and tihc Arizona

L Y

wvas therefore void.

statutes heretofore quoied. It

Respectiully submitted,
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WITNESSET, that the Siate Land Commissioner, by virtue of t‘m anthorily vested in him by law,
’ aml_lm consideration of the apnlication heretofoure made, and the co conants and. aeveements of this lease,
| hereinafier sel torth, has this day leased fo the said Jessee the State Land, as hereinaflier deseribed, sub-
- jeet to any and all im.(,bf.u.no Lhat may be known lo be due or that may Le proven to Le duc licmaf or.
i - ' . "‘ : . | " | 9"#-1 ﬁ“" “ | Y e
: TO ITAVE AXD 'IO HOLD the sanie for the period endine thc...:‘::'“riﬁ y 0*0;.::.., 19..5:.‘:‘1.,
- and subject to the conditions and rescrvations c!sowhnere set forth hercin. The Jessee apees to poy
. BS renf{al thereler an amount {o. be detormined by the Sinte Land Commissioner each year by an ap-

. praisal made by him, or his duly puthorized ng:ﬂ t, as provided by law. The rental so fixed by t?*c State
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1T IS HEREDY CO'\’I‘\A\ TID AND ACHERD by Loth nartics hereto th...., this lease is i's';ucr'i. auh.

yeel 1o all the provisions and reouirenents thereto, whisir are sound in the various Acts oi' {he LC‘"Ib]
. ture of the State of Arizona, the same ns thou;h they were Tully set forth horein.

IT IS ITERLEEY FURTIINN CO\’E:{A‘C'J"’“ AND .‘.GR SI2D that all of the covenants, cmc’: 015

and aercementz, incladod in this oane, shal be beeorna oud are o part of the lence, the sume as thoueh
seb forth in fuil over the sigaatures of the contracting yavtics herotlo. | L

IN WITNESS WHRLROR cthe Artiona State Land Cn.n*m* jorer, by virtue of the powers wvasicd
in hin Ly Taw, has casad ﬂu-;;ﬁ prenenis to be cxceuted by sakd Jessor, st Phoeonix, Arizona, on tne
diy and year Soeat above writlon, sed the nid kg e hus heveunio affise J his signature at Lhe place

and on the day and year as sel forth herein, ' : —
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(A)  Theleweerwill ot sub et peden the land hevein described or 7 ease withnat the woeitten
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yenter penceable posie:sion of the nand Lad, |

(1) The lerree will not permit any loss, ner commil or eatie any waste in, e or cpon said land s nor
cal or remove por 2Mow to he el or removed any {Bmber or stardinge: trees thd ey Be upon sad fand,
save and exeept only ceeh as may be pecerzary for the improvensent of said and, nd hen only with the

owridten concent of he Se Lard Conenierionesy or for {fucl for the domentic une of said leance: nrovid.

B

oo Bl ot BT W Lz em g

L ' Camt . - -
b e T O B

|-_:..-'.
. )
L e Y
ERFCrl - S PR
.y

cd that vothine: hevein shudl be conntrued Lo permi! the 1.:1....1!1;, ¢ saw lnnbcr‘ fov any pur posce.

limes{one, !ll-fllf‘l‘ﬂ" foenile, and fortilizers of cvery name and cnptmn !.h.1t niay bc* found in or, umn
the land herein deseriiied, or any part l}wmof | .

(C) ‘That the lececor excepts and reserves out of the prant herehy m'tdc all oilg, rﬁqcﬁ. coal, ores

i

(D) Thc lnm. hcro..l deeceribed ave "1*bjct€. to thﬂ execulion b lessor of drilling g;sc:mﬁt:: ane! Jeases

for the purpore of ;u n_...,r.c-clm;-: Tor, and {he extraciion of, oil and/or gases, - o
() ‘I‘h-tt (he lencor :ﬂm rc*'ervc'-t 1w rirht, an provided h} law, to erant to ihie Unitca Slatlces

richts-ofoway and easements ovey, feross or upon thﬂ Tnndds embraced in this lense {or r'{m'ﬂ resorvo:rs,
dams, power or irrieniine planis or worss, railroa ds, Oramwavs, transmissicn lines or o..hc:* purposcs,

for irrigation umhs in connection with any zovernment rcch:::ntmn prmcct
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(I*) That if at any tmw afier the exesulion of t‘ai !m il i', ..hm"n ta t"c satinf:ction of ...hﬁ Su..tc |
Land Commicsioner, thad theve has been {raud ov collusion upon the r'n"' of thz Ec*::--t:f* i.o oblain or hoid
L ‘

{thic Iease al 2 levs vental than its value, or throusih nuch lr.:‘id and collvsion a former onsee of onid inn
has been nllowed to cxeape po "’-I"‘lC“lt of the wnnl Cue for the use of said Jand by the [ormer lessee, this

“Jease shall be null end void, ol the ootion of the Sinte Land Commnil- sioner, insofar as it relates to the land

affecled by said fr:mc: or collur,ion.

(G) Tha & o m*\'t:"ne afier the execcution of this lease it is shown o the salisf: 2tion of the State
Land Commissioner that the lessee herein has micrepresented, by implication or olher-rise, the value of

& [ ] gy - s . J" .
the improvementis piecen uncn the Iond heroin cmbiraead e Zroamor loceans ar anyv ollinr noreon o nor

cons and the lessce herein ot being the owner of said improvements at the {ime of the exceution of thi
lease, this lease shall be n't'l and void, at the option of the Slate Land Commissioner, ivcfar as il reiates

fo the land upon which said improvements are situnted, , , '

(I} I the lessee shoald 1’:11'1 to may the arreed rental when due, or a3l {o keep the covenants and
agreements herein set forth, the ¢ Land Commissioner, at hiis option, may cancel suid lease or declare
the same forfeited ju the manner ':«mriiw by lave, e

(I) That {hie Siate of Arvizona shioll be forover wholly zbheolved {rom anv liability for d:t'v.,_,cs
whieh m veht result Lo the lessce herein on acsount of (his lense havine boen forfeilen for norpayment

of renfals due tiereundor prior {o the exniration of Lhe Hnl time Tor wh e it is enued.

(J) Ttisuwuderslood Ly the lesree (hat the eslablishmont of any waler richt, or righ
and for the State of Arizonn, and Lhat ua elaim ieveio ehall be made by «aid lesxee: su
attach to and becoie ampurienant 1o ‘he said land, '

() I the lessee desires Lo place irmwovement on the 1and Qezeribed hervein Lhe anroval of the
State Land Commivcinnry must Mt be obizined.  Thot 11 ¢ lessee will, on or Licfore LI *'r:. dav of July
of crtcir veur duvines Live {orns herein '-;v.: eificd, £ilo wilth Tesqora owern sintemend sedline forth theredin {ive
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eharacter of Duproscenients construeted on said u_m}* g
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2“*2"“ sen and tne aclunl cash value thereol,

(L)Y Tt caid tenee ahall have the 1irht o vemeve fros cnld derviead memises, at the end of t‘!:c

{erpy herein specificd o upon the caviier ‘i{-ma;'n:mﬁ:: ‘:‘::fr:f.t.u. n"él builGiae:, siructures or improvement
of whntover nnture placed Ly it on cald poomises, Secl vieht (o be exereined within thirty (CD) {L‘W
from the date of the end of sueh term or carlier terinination thereol.
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(M) That road tesoee shadi pive Jessor thiviy (30 duvs' nolice i “1:11'1:: i) .uh"‘lﬁtc of - the aban.

onment of eajd premines or termination of thene pr vtr*nl

(IN) Jl'" ("r*n*, colilioms nnnd covenants of thiz)ese are subjoct o prenent lavos relatineg Lo state
s aid Lo i e ol el hel o L e P R TS SRR TIHTITY ‘lll:uhj o mich nwedifiontione ne

may be ¢oocbtent with cdchoamendmenic, veviddion s oF repents of existinge Livvs an W\ ‘tt'w.iflf*l' e

made and no previdoss of this Jee e "ui,.” creato any vested vl Cin Uhie IL‘”{‘(‘ hic ww

(O) Any improvements plioced on ” scoriveereind Jov e oped coform {o exindin g Joaw s ol Ordi. -
nanees relative (o vomeeereind consdiuction ol Rutitteoatice i (he AN shere this Taad s feeated.

Approval goented by ovepelytory aadlierdies will +*““”’l”“‘~ Tt adion o pleoce improvemonts when

Filed swith e D oned Phegen fen!,
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, ﬁ ' - | ' ' MM_EL' PRORT 01 MOTION

STATE OF ARIZONA ) -

- ' ) ss.
County of Maricopa )

MADK WILMER,:hcing'first duly 5w0rn, 9nquth dcposég
and says:

Affiant is on: cf'the attOrnCys f0r-p1ainti£f,_
TA!HIRS INVESTMENT COMPANY, and as such is familiar with
the thlng and matters stated in the forcgaiﬁg Motion {or

Partial Summarv Judgrent and Hemorandum in Support thercof,

Aff:ant is {amlllar with the Fllcs and rcc01ds of this action,
1nc1ud1nﬂ the depositions, 1ntcrrogator1es and other dis-
covery and admissions of record, and in éddition has become
personally familiar with the material facts stated in the
forepgoire motion dnd memorandum, The matters of fact asserted
in the forevoing motion and éhc memaorandu:: attached thereto
are truce and correct of affiant's ovn knowledge., -

t s

[ 'JI t ! ' '.,, | '
"““"“”““”““’"“‘““FI"‘ fT""ITZ mci""’"‘“""""‘"f‘“‘“‘“‘“ T
25 X

SUBSCPIBIN AND SWORN to before me this_-/2° day of"

June, 1975,

i

j‘ic}tdr\ }3151 1T

My Commission Lxpires: 3

3 L8, 77¢

fou]
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Tatle/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file 1n said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case
No. 11439, Motion for Partial Summary Judgement as to Commercial Lease No. 906 from Farmer’s
Investment Company v. Anaconda Company, et al, Superior Court of the State of Arizona 1n and for the

County of Pima, case no. 116542, June 15, 1973

The reproduction(s) to which this affidavit 1s attached is/are a true and correct copy of the document(s)
on file.

Subscribed and sworn to before me this )#]27} QO DS
Date

My commission expires () L( / f 5 [/ 2, C)Dct .

Signature, Notary Public
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