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* INTRODUCTION

In the spring.of 1977, a delegation of traditional Hopi' leaders
- came to Washington, D.C. and asked for our assistance in their fight

against a claim which was coming to a conclusion in the Indian Claims

 Commission. Speaking on behalf of the Hopi Kikmongwis (the traditional

Hopi spiritual leaders of the various Hopi‘ villages) they asked for legal '
help in stopping the claim prbceediﬁgs. They had heard about similar
legal wérl; we had undertaken on behalf of the Six Nations Iroquois Con-
federacy, Lakota (Sioux) and the traditionél Seminoles, .who likc_ewise'were
attempting to stop paymenf of claim judgments in brder to preserve the
\mderlyiz.lg.‘lndi'an laﬁd-rights. | » |

- At first blush it may séemjstrange‘that these Indian peoples wish
to preventr the United States from giving them money in .apﬁarent redress for
past wfongful- taking of their lan&s. ‘The logic of their.resistance becomes
apparent only when it is mlderétood that under United States law the pay-
ment. of these claims is in effect a sale of the right to the return of
the lands. In legal parlance ,’ the payment 'threatens_ to "extinguish" Indian
title to these léi;ds. A particularly insidious and racially discriminatory
doctrine of United '.States law gives the government the authbrity to
extihguish Indian title to 1énds without due process and withéut any
compenéation whatsoever. The Supreme Court of the United States has
recently upheld this extiﬁguishmént &octriné in the case of Tee-Hit-Ton

Indians v. United States.

After consulting with the Hopi representatives in 1977, we agreed

to seek funding for research on behalf of the Hopi Kikmongwis concerning
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the claim which is known as the "Docket 196 claim " We also -agreed to
investigate the work of the attormey who has prosecuted the Docket 196
claim in the name of the Hopi Tribe. Support from foundations and
churches has permitted the Center to carry out this work.
Steven M. Tullberg, a Center attorney, has been prmanly
~ responsible for the coordination of the research and writing of the
_report Br:.nton Dlllmgham, a Center mvestlvator was a- prmcn.pal
researcher, They and other members of the Center's staff have spent many
hours preparing this feport. They have examined hundreds of files from
the National Archives, the Bureau of In’diah Affairs, and court repositories.
They have studled a broad variety of prmarv and secondarv source materials
and mtemewed a number of people familiar with the Hopi situation.
. . Some matenals were obtained through the Freedom of Information Act, and
others were §upp1ied by friendly sources. Through all of these efforts,
much new informatioh was brought to light. Needless to say, many fruitless
avenues were explored. Mm"e remains to be investigated., and our research
.is continuing even as this report is released.

Our report to the Hopi Kilqnonéwis is wnique in that it relies largely
on materials obtained from U.S. government files. .Throughout the- Teport
there are references to exhibits. which are the source dominents for quo-
tations and factual statements. The ¢xhibits are in effect documentary
fbotnotes. These exhibits have been compilediim»:o a bulky appendix which
will bbe helpful to those who want to examine in depth the matters discussed

in the report.

® | .
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The’ report is a chronlcle of abuse which the trad1t10na1 Hop1 _
leaders have suffered at the hands of Un_u:ed States oovemmental officials
“and others. L, graphlcally demonstrates the consistent.and dovoed ',

opp051t10n to the Docket - 196 claJm th.ch the Kikmongwis and other

' traditional HopJ. leaders- have mounted over the. past thirty years, and ‘it

explams the danger of extmgulshment wluch payment of the §5 m11110n
claim award presents to the Hopi people In .sum, our report concludes
that the Docket 19_6_case was 1n1t1ated, pursued, and settled;wlthout_ any
legitimate a;uﬂxority‘ef the Hopi ﬁeoﬁle._ | _
In addition to the need to stop payment of the Docket: 196 claim
award, the report épotlights a number of other ftmdaiﬁentally important
- issues. One of these issues is the continuation of'ihe rule of the Hopi
'f‘ribal Council, an orwmizatibn representing the So—ealled ‘V'progressive'’
faction of the Hopis which was first created through a fraudulent election
conducted by the Bureau of Indian Affalrs. Faced w1th a traditional Hopi
leadership which 'was x.mwilling to' do the'bldd.mg'of the U.S. government,
' the BIA deiiberately subverted and undermined the authority of the Kikmongwis
and other traditional leaders by establishing the .Counci.l aﬁd giving =
exclusive recognition to Vthis alien’ goverﬁmental structure. The‘re»poft
makes .clear that the .ﬁnited States government's desire to exploit Hopi
mineral resources is the prlmarv motive for the creation and maintenance
of the.Hopi Tribal Council, an organization which has, as requested, signed
the ieases authorizing the massive strip~mizling of Black Mesa coal, an
- unthinkable outrage to traditional Hopi leaders.- The same Council has

“agreed to the $5 million settlement of the Docket 196 claim case.

idd
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A second issue h10h11ghted in this report concems the continuation

. of the strip-mining by Peaboav Coal Compaxw which has already created

much destmctlon to Black Mesa, an .area sacred to tradltlonal Hopis and

to many Navajos. The Hop1 Tr1ba1 Counc11 1ts attomey and the BIA have

agreed to sell these valuable coal reserves at a Lractlon of then' true
value to a far-off electrlcal oeneratmv station whlch supplies power
to Los Anoeles Las Vegas and other parts of the southwest Bllllons of B
callons of- precmus Hopi water are sumltaneously bemo "mmed" from
aquifers deep below the surface of Hopi country in order to flush the
pulverlved coal to Nevada in slurry plpelmes 'Only the mineral companies,
the lawvers, the U. S covermnent, and a small Hopi elite dominated by the
"provresswe" faction have made any gain from this destruction and waste.

A third issue demandmo special attentlon involves the work of
John S. Bovden the attomev 'who has handled the Docket 196 case from
its inception and who has also been the BIA-approved general counsel for

the Hopi Tribal Council. He worked with the BIA to create and sustain

“the Hopi Tribal Council over the past twenty-five j}ears- This report

documents. that Mr. Boyden was in fact working for the irefy mineral ccompanies
strip-mining Black Mesa during the same period that they were doing

business with his Hopi clients. The report documents an ‘apparent conflict

of interest so gross as to cry out for jmmediate investigation and action

by .all appropriate governmental and law enforcement agencies. If this

apparent conflict of interest is conclusively established, there is even
more Teason why the traditional Hopis demand to stop the strip-mining

mst be heeded.

iv
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" These issues are among the most’ mporta:nt of° Lhe many issues : i

'dlscussed at' length in-the report. They are part of the pattern of

BIA COlDIllaJ.lS't p011c1es and practlces which a federal judge in a similar
case has 1abeled "burewcratlc mpenallsm " Hop1 complaints to Wash:mcrton
about such BIA mistreatment have repeatedly fallen on deaf ears. _

It is the hope of those who worked on ‘this report that the detail
and docwnentatlon th.ch are synthesr'ed and prov:Lded to the Klkmonoms
for the first t:.me in this report might help stimulate a fresh look at.
the problems facmg the Hop1 people The Center will continue prowdma
legal ass:.stance to the Hopi Klkmonms in an effort to help rectify
the past and ongoing abuses. It is our hope that the Hop1 people may

in the near. future find themselves in a new era in Wthh the Hopi Nation

regams 1ts full measure of soverelnnty within the mtematmnal comntmlty,

including its I‘tht to self detemlnatlon the right to control 1ts own

territory and resources, and the full protection of the human rights to

vhich the Hopi people are entitled.

Robert T. Coulter
. Executive Director
Indian Law Resource Center -
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1. BRIEF HISTORICAL BACKGROUND

Although Docket 196 of the Indian Ciairhs'Cormnission was not offi-
cially begun until the filing of the petition in 1951, an understanding
of the significance of this matter to Hopi i)eople”today requires some
knowledge of 'eax;li.er Hépi history. |

The hold of the Hop1 Kikmongwis (the traditional Hopi religious
leaders) and the Hopi people on their land and way of life reaches far -
back into time. Perhaps no other inhabitants of this continent have
mmk deeper roots into their homeland. There is firm archaeological
evidence that the Hopis have been continuous inhabitants of their land
for well over.a thousand years, and that the Hopi villages of Oraibi and
Shungopavi may be the oldest cbntinuously- inhabited villages in Nofth
. Mierica. Hopi rights to their homeland clearly antedate the rights of all
Others who lay claim to it. |

The first serious bthreat by outsiders seeking to IdominateA and-
subjugate the Hopis was presented in the early 'si_xteem:h century by the
Spanish. 'I‘hé arrival of Corcinédo in 1540 signaled the begizming of 140

years of Spanish colonial rule. The Spanish Franciscan missions which
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were; éétablished in Hopi countrf in the early seventeenth century
operated under the same ,szutél and repressi\}é poiicies as .those which -
| characterized_the Spénish Inquisition ag?inst the Moélems and Jews' of
Sp;'n'n.‘ - The Spanish authorities sought to suppress Hopi reiigion_‘and )
‘culture. | | | o | |

The Spanish lost their colonial hold on the Hopis when the Hopis
" joined in the Pueblo. Revolt ;if 1680 and drove the Spa%ﬁéh regime back
mto Mex1co In the 1690s, .the- Spanish renewed their effort to estab-
1lish dominion over the HO‘plS and other Pueblos through the efforts of
| conquistador Don Diego de Vargas. De Vargas, together with other con-
quistadors and priests, successfully reasserted the authorit); 6f the. -
Catholic Church in much of the territory of New Mexico. De Vargvas was
primarily a military leader, but the milita’ry authority of Spain was’
tightly fused with the religious authority of the Catholic Church at
tfiis period of Spanish histor_y._ This union of militar_y and religious
authority 4is demonstrated 'in a 'ﬁritten ﬁlea for additional troops .
" which de Vargas made to his superiors m -1693: "You might as w.ell try
to convert Jews without the Inquisition és Indians without Soldiers."”
Rayf military powef would be needed and used to convert the Pueblo
Indians into Catholic colonial subjecté. v

The Hopis were the most successful of the Pueblos in resisting
the return of Spanlsh Cathollc rule They managed to maintain their
: trachtlonal culture, 1'6110101'1 and govemment throuch the follom.ng

century during which the Spanlsh asserted dommlon over much of the
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surroundmg territory of ﬁew‘Mexico. _Catholic missions and schools
vere never again built m--ﬁopi coumtry. * Tn 1700, when the Hopi vil- .
| lage of Awatobi nemtted the retum of Catholicism, it was sacked bv
' the other Hopi ,vq.llages. The’ HODlS would not allow the "slave church"
back into theirpomﬁ:fy-.* Despite continuing pressures for conversion |
and occasional depredations by -ihe Spanish military, the Hopi people
held'fasf to'vthéir religion, culture and soverelgnty

Hop1 land rights durmv thls early colonial era were never Ser- j
jously threatened since Spain aclmowledged Pueblo Indian land rlghts .
and recogmzed the tltle which the Honls and other Pueblo Ind:Lans had
in their lands ‘Neither did the transfer of ‘:urcoean claims to the .
Lemtory of New Mexico from Soa:m to Mexico in the early mneteenth V
century pose a threat to the title wh.u:h the Hopis held to their land.
» The treaty ‘between Spain and Mexico respected the nronertv nghts of
~ all of the Pueblo Indlans, including the Hopis. |
_ Likewise, there was no inmeaiate repercussion in Hopi ;ountry
when the European colonial claims to fhe territory passed from'Me*cico
to the Umted States pursuant to the Treaty of Guadalupe Hldalgo * which
ended the Mexican War in 1848. This treaty also guaranteed Hopi land
rights. From the begi:ming of its asserted jurisdiction over the ter-
) kritory, the VUnited States vas -iegally bound by the engagements of the
Treaty of Guadalupe Hidalgo to respect and protect the rights of ‘the
Hopi Indians td their land. | »

After the 1848 Ti‘eaty of Guadalupe Hidalgo, there was no immed-

*At about this same time in hlstory, the HOP:LS mv:.ted the Tewa
Indians, who were fleeing from Spanish oppression along the Rio Grande,
to live on First Mesa in HO'Dl country.

**g Stat. 922 (1848).

2
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lia'te éttempt_ by tﬁe United States to. interfere with the independencé S
which the Hopi people had. enjoyed since the Pueblo Revolt of 1680.

‘Not until the 1860s .and ]..8705’di‘d> the flrst agents of the Bureau of
i 'Indian Affairs (BIA) ‘begin to work.in eamest'in' Hopi coumtry. It was
only then that the Hopl people were sub;ected to efforts of the United
‘ States to mdemme Hopi self_—govemment .From that time to the present,
.the United States gowférmuent has cari;ied- on a systematic campaign to
~-uproot Hopl culture, 1‘8110'1011 and tradltlonal authorlty, as. had the
‘ Spanlsh Dbefore. _

In one . most significant respec* the tule of the United States
oovermnert would prove.to be even more callous and ruthless than that
of the Spanish and Mex:.cans for the United States would be the first
colonial power to ‘threaten the rlohts of the Hopis to the land whlch
had been theirs for over a thousand years. This ‘threat first became

clear in the 1840s and 1850s when the United States authorized a mas-
| éive invasion byr its citizensﬁ of Indian cbunfry west of ,the' Mississippi
River After .the. discbvery' on Western gold and fertile soil, the
Um.ted States oovermnent declared that it was God's will, Manifest Des-
that virtually all lands and natural resources from the Atlantic
to the Pacific be taken for its white citizens and mcorporated into
the United States. | | _

The ‘Hopis were not spared the pressures which these white settlers

and prospectors created on all Indian lands. Mormon séttlers and other

whites movéd' onto land which for centuries had belonged to the Hopis.
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'F*iction deVeloped between these ﬁewcomers and the .Hop‘is as some of the
~best of Hop:. farmlands were appropriated by the whites. The BIA Agents"'
became concemed that the whlte jntrusion might cause trouble, that the
Hopis might be "driven to the wall. s
Thls direct white threat to Hopi lands was compounded by \Iavajo
" relations with the United States While Hopi resistance to white
“intrusion 'was cenerally pass:we, thelr neighbors to the East, the \Iava-
. jos, resisted the expansion of the United States with military force. ;
To terminate this Navajo resistance, General. James Carleton, Kit Carson
. and the U.S. Cavalry began in the 1860s a mitéry- campaign which
resulted in the captufe of about eight thoﬁsaxid Navajos who were
marched to a concentratlon camp near Fort Sumer, New Mexico. Here
the survivors of the "Long Walk" were confined for about four years.
However, thousands of Navajos avo:.ded capture and mtemment by dis-
persmc to lands further west, toward Hopi country. Thus, as a dlrect
- result of the mlltary campaign, there was a’ dramatic increase in the
number of \IavaJos in and around Hopi country
When the JJ!IpI‘lSUn.ed Navajos were fmally released in 1868, they

were left by the Um.ted States in a state of dire poverty "They were
given only two sheep per person with whlch to support themselves and
reconstruct their nation's economic base. The only g government- -approved
land holding for them was a small infertile reservation established by
Executive Order of 1868 m northeast Arizona. Almost incredibly, the

Navajos survived this ordeal ‘and rapidly grew in number .
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~ The military éampaign against the Né.vajos ,' their growing movement

westward intp Hopi country, their diTe economic cohdition upon release’
from 'coﬁfinement and tllneir“expanding' population increased tension$
between the Hopis and Navajos These problems were aggravated by the
fact that the HOplS were pmmarlly farmers who cultivated the soil
whlle the Navajos were prmar:.ly herdsmer whose sheep were prospering.
.There was some campetition axﬁong them oirer limitéd grasslands and water
supplies, as ‘there was among non-Indian dirt-farmers and ranchers
throughout the Wést. | |

Despite these pressures and strains, feiations between the Hopis
and Navajos appear to have‘béen Avenerally friendly, characterized by
both social intercourse and conmercml Lrade An 1884 report 'by the

BIA ‘-lopl l\gent pomts out some of the elements of COHIDetltI.OI). and

cooperatlon which existed between these two Indlan peoples at that time: -

Quite frequently trifling quarrels arise between members of the two
tribes; these are usually caused by careless herding of the young
\Iavajos who allow their herds to overrun these outlymg Moki
[Hopi] gardens. . . . The best of good feeling generally exists
between these t'r:.bes, they constantly mingle together at festivals,
dances, §c. . . . [The Hopi] barters his surplus melons and peaches
w11:h his old pastoral neighbors for their mutton.

Although traditional Hopi leaders occasionally called upon the BIA to

assume some responsnglllty for the growing Navajo presence in Hopi
country, they were most'ixrmediateiy concerned about the increasing
white settlements on prime Hopi farmland and the increasing interfer-

ence of ‘the United States government in Hopi affairs. V
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2. THE EXECUTIVE ORDER HOPI RESERVATION OF 1882

In 1882, thé 'P_resident of the Umted States designated' bf Execu-
tive Order a resérvation for the,""use and 4occ:upancy of the Moqui [Hopil
and such other Indians as -the' Secretary of the Interior may see fit to

| settle thereon.” This order wifhdrew from white settlement and ‘sale a
-'rectangular'-shaped resefvation, about 70 miles long and. 55 miles wide,

within the boundaries of the present state of Arizona. It has been
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‘estimated that 1,800 Hopls and 300 \Iavajos lived w11:h1n the bomdanes

of the HopJ. Reservation when it was established in 1882. Its eastemn
' .boundary was the western boundary of the Navajo reservation as 11: had
been extended by Execut:we Orders of 1878 and 1880 to accomnodate
Navajo expansion. The Executlve Order} c:reatmg the 1882 Hopi Reserva-
tion is the first of many laws which the United States would make ever
the next century to regulate and interfere with the affairs of the Hop:L
| -people and their land

Although there are those who arrrue that the 1882 Hopi Reservatmn ”
was created to resolve Hopl-\lavajo dlsputes this argument does not |
hold up when the historical .facts are examined. Historical documents
daﬁopstfate that the 1882 Hopi Reservation was created at the urgihg of
BIA officials who needed to have the area declared a formal reservation
in order te give them legal authority over whifes who were moving into
the area and mterferlno with BIA programs.

In the 1870s, the BIA field office responsible for Hopi affalrs
became increasingly concerned by the fact that Mormon. settlers were
moving onto some of the best Hopi fam land to the south and west of
. the mmc1pﬂ Hop1 Vllleges. This concern is expressed in a report by
BIA Agent W. B. Truax in a letter he sent to the Commissioner of Indian
Affairs on September 25, 1876:

The meons are also encroachmg upon them [the Hopis] on the West
and South West. About five hundred of them have settled not far
from the lands claimed by the Moquis [Hopis! § they are a peaceable,
inoffensive tribe of Indians, their rights will be invaded with

impunity, wnless protected by an Agent. They would soon drive these
Indians to the Wall. i
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- Another report on Mormor encroachment was written by BIA Agent William
R. Mateer to the Commissicner of. Indian Affairs on May 1, 1879. His
report asked for information about legal authority to take action to

control this white intrusion.
Tu-bee, formerly a chief of the Oraibi Village, is here and com-

plains that the Mormons are intruding upon their farming lands at

- Moen Kappi and interfering with their planting. He states that his
‘father planted there when he was a boy as well as many other Orai-
bies and that it is their ground. At Moen-av-ee eight miles .above,
in the same Cafion they had another place of planting where they
lived during the summer. A few years ago Jacob Hamlin, one of the
Mormon Apostles, came in there and asked permission to plant that
season and water his stock, which was granted. In the spring when
the Indians returned to plant, as usual, they found other Mormons
in possession and when they attempted to go to work the Mormons
said, oh, no! we have bought this place from Mr. Hamlin and you
can't plant here. . . . . I would respectfully inquire whether -
there is not some law by which the Indians can be protected in
their rights to lands, which they have cultivated for a century or

. more?

The Conﬁnissioner of Indian Affairs \vfote back to Agent Mateer on August
14, 1879. -In his letter he outlined the government's view of the rel-
evant United States law: Since the Hopis had no recognized legal
rights to their land under United States law, their lands had the legal
status of "public lands." The Indiaﬁ Acent had no legal authority to
control, arrest, or evict ﬁlites found on these "public lands’ unless
and until the lands were designated as Indian reserhtion, lands pursu-
and to United States law:

As the Moqui [Hopi] Indians occupy the public lands without any

authority of law, the provisions of the statutes enacted by Con-

gress for the protection of Indians in their occupancy of lands

within a reservation, cannot be invoked to protect the Moquis, and
remove and punish white settlers. :

'Traditionz.xl Hopi leaders disagree with the suggestion that '"Tu-bee"
was a fomezj chief of Oraibi. The encroachment of Mormon settlers on
. Hopi lands is, however, established historical fact.

_g-
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© Thus, only thirty-years after”having :agreed to protect Hopi lands in
the Treaty of Guadaiupe Hidalgo, thef Un.1£ed States govénmént took |
. the positinn that it c'ould‘ﬁot control its own citizens who wére abus-
ing Hopl land nghts ‘because those rlchts were not protected by lawl
It need not be emphasized that treatles have always been the supreme
1aw of the land mder the Umted States Constlmtlon
It is also clearly mpllcn that the United States asserted abso-
lute pollulcal soverelgnty over the entire area ceded by Mex1c:o in the
Treaty of Guadalupe Hldalgo. The Unlted States asserted general govern-
mental authority over the territory, though the HOPJ. people had not
| assented to that authority nor ceded any of"their own governmental
' _authorit)f by treaty or othemise | Thus, the assérted legal authority
. of the United St ates over the Hopl tern..ory was a bare arrogation of
power, xmsupported by any legal agreement treaty, oT .other authorlty;.'
There were other whites besides the Mormon settlers who were veX-
ing the BIA Agents in Hopi country. A few whites were living among the
Hopis and supporting Hopi opposition to government programs. Cne of
‘these programs to which many Hopis were openly hostile was a program
" for the edﬁcatiop of Hopi children in boarding schools which were to be
found as far away as Albuguerque, over 175 | miles from the nearest
Hoﬁi village. .
Ina 1étt¢r_ written by BIA Agent J. H; Fleming on November 11,
1882, an urgent plea was made for authdrity to evict the whites who

were sabo,taging the BIA's programs. (Exhibit 1.} The whites he spe-
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cifically named were Dr. J .'Sullivari and E.- S. Merritt. According to
Agent Fleming's letter, the'BIA Agent had threatened Dr. Suilivan with
_arrest unless he ceased all dealmgs ‘with the Hopls Dr. Sullivan
'apparently obtamed legal counsel and mfomed Agent Fleming that the
govenmuent had nO power to arrest or remove h1m from the Hopl villages
| ;_As:mce the Hcpls were not accordlng to Unlted States law, on Indlan
reservat:.on land. It soon became apparent to the Hopls ‘that Dr. Sulli-
van and Mr. Merritt could thumb their noses at A‘,ent Fleming with
mpunlty ‘This loss e:E ‘face was mofe than Agent _Pleming could tolerate.
In Agent Fleming's letter to the Comnis'sioner ‘of Indian ‘Affairs,
he states that the Hopis "'seem te regard [Dr. Sullivan] as a bigger man
than the Agent, and my influence over them will be oreafly weakened if
" not destroyed unless this man can be effectually prevented from all |
mtercourse with them." Fleming then recounts how Dr. Sullivan and
Merrit had been undermining his compulsory boardlnor school program bv
. allymc thenselves w1th host:.le Hop:Ls |
'The Moquis [Hopis], now, say they do not want a school, and it is
of no use to try to induce them to send their children to Albuquer-
que at present. They say the white men tell them the goods here
were sent for them and not for the school, and, because I do not

give them these goods, they believe they are being cheated out of
them. v

At the end of his letter Agent Fleming.stated that unless he is given
authority to evict these whites from Hopi country, he would have "no
hopes of accomplishing anything." He threatened to summarily resign

if not given the authority he demanded.
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This letter brought' an vimmediate"response from Washington. The
‘ »day it was received, a reply telegram was sent to Agent Fleming request-
ing a deSCTlpt].On of proposed boundarles for a Hopi reservation. One
month later the proposed boundaries submtted by Plemmg were accepted-
and became the bomdanes of the Executlve Order reservatlon approved
by-Pres:Ldent Chester A. Arthur on December 16, 1882. '

Five days later on December 21, 1882 the Commissioner of Indian
. Affairs sent Fleming a telegram whlch reads as follows _
President issued order dated s:xteenth, settmg apart land for

Moquis [Hopis] recommended by you _TaLke steps at once to remove
.intruders. ‘ '

In a confirming letter sent the same day, the Commissioner included h:_'Ls
directive about the newly gained power to evict unwanted whites from:
Hopi country: ' A
‘The establishment of the reservation’ will enable you hereafter to
act intelligently and authoritatively in dealing with intruders
-and mischief-makers, and as instructed in telegram before mentioned,

you will take immediate steps to rid the reservatlon of all objec-
tionable persons. '

As soon as he had this supposed legal authority in hand, Agent Fleming
asked the commanding officer of Fort Wingate to -eﬁct the unwanted
whites from the HOpl v111ages o | |

The history of these events shows that there is little support
for the notion that Hopi-Navajo problems were behmd the creation of
the 1882 Hopi. Reservation. The BIA wanted the area to be formally
declared an Indian reservation in order to give the BIA agent legal

‘authority over unwanted white intruders and rmischief-makers."  -Since
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the govenment already took the posrtlon that there was ample authorlty ,
under Unz.ted States law to handle dlsputes between Indlan peoples
before the reservat:.on was establlshed the settlement of Hopi-Navajo
problems was in no matenal way affected by the creatmn of the 1882
Hop1 Reservation.

The BIA made no- effort after the creatlon of thls reservation- to
in any way reduce or restrict the number of \Iavajos on this reserva-
tion. In fact, Agent Flemma resigned and the Hop1 Agency was closed
up in a matter of weeks a:Eter the 1882 Reservatlon was created. The
Unlted States uovennnent contmued J.ts pol:.cy of favoring an increase
of the Navajo populatlon on the 1882 Hopi Reservation untll only flftv
4years later, - the Navajos outmzmbered the Hopis three to one.

Throu,,heut the early decades of United States administration, the
BIA adopted many hopeless ‘stopgap measures for handling legitimate Hopi
. and Navajo needs. For example in the 1870s BIA agents toyed with the
idea of moving all Hopis from thelr mesa villages to a reservation along
-the Colorado River. In the 18805 and later in the ea.rly 1900s, there
were .several. abortlve attempts by the BIA to segregate Hopis from Nava-
jos by creat:mg a small, excluswe enclave for Hopis within. the 1882
Hopl Reservatmn. The many. other Hopl-\lavawo measures Wthh would be .
wndertaken by the United States would all prove to be failures as a
continuing (and scme would say growing) CONtTOVeTSY continues today
between some factions of the Hopi and Navajo Natioms.

- The 1882 Hopl Reservation did offer the HOP].S the beneflt of
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| légél restriction of further white settlement 1n part of their country,
buf the net effect 'of the_creatioh_of that resemtion was 'a- signifi-
cant loss to the Hopis. The United States Indian Clains Commission
.mﬂd later ruie in Docket 196 tha‘; ihe creation of that reservation
"effectively temiﬁ_ated .and:éxtinguished,' without the paymenf of any -
compensation to the Hopi Tribe, its aboriginal title claims to all
-lands situated ~dutside of said reservation.” Under United States law
the Hopis - suffered in 1882 a dramatlc 1loss of at least 2,000,000 acres

_ of land and a severe blow to thelr soverelgnty The BIA, on the cther

hand, gained additional legal authorlty.mder Unlted States law to pro- .

mote and control its program without opposition from whites who might
inferfere. In sum, the 1882 Hopi Reservatlon was not prmarlly
 intended to Teserve and nrotect Hopi rights, but to augment Umted
States power over the Hopis and their 1and.

The United States took this action ‘déspité the fact that the
Hopis were néver: at war with the,.Uhited Statés, were never comiuered
by the United States, and never signed a ﬁ‘eaty with the United States.
The HOP;LS never- agreed to the creation of the 1882 Hopi Reservation and
never authorlzed the United States to take any action which would in
any way impair Hopi land rights or the right of the Hopi people to

govern their own affairs.
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 3. FROM 1882 TO 1934: THE UNITED STATES INTENSIFIES
- ITS EFFORI'S TO UNDERMINE HOPI SOVEREI(NTY

After the creatlon of the 1882 Hop1 Reservatlon, the United States

_ govermment mtens:Lf:Led its efforts to influence and control all aspects
" of Hopi life. Some of 'the most important of these efforts are those

. pertanung to compulsory schoolmg, allotmem., and Hopi-Navajo disputes.

A. Compulsory Boarding_sohools -
Tor Hopi Children '

' An important part of the Uruted States government's program o
subJugate Indians was its program of compulsory attendance at govern-
ment- sponsored boarding schools for Indlan ch:tldren This prog-ram was -
put into effect for Hopis as it was for mamy Indlan chlldren throughout
the continent. 'I'he pm'pose of having the schooling of Indian chil-
dren take place at boarding schools, far away from Indlan homes was to
numnnze parental influence and thereby fac111tate the "Amerlcm,.atlon

of the chlldren ‘ ThlS motivation is made evident in an 1884 report

“from the BIA Hopl Agent to the Commissioner of Indian Affairs:.

Keams Cafion is 12 miles east from the Moki FHopJ.] yillage. The
Children being removed to.school at this place it would preserve
. them from the annoyance and mtermptmn of dally visits from par-
- ents and relatives. o - ,

Although Keams Canyon was not as far from parents as the proposed

'Albuquerque school which Hopi parents had resmted with the assistance

of Dr. J. Sullivan and Mr. Merritt in 1882 (See Part 1, above), it was

far enough removed ‘in that pre-automotive ‘age to allow the government
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'teachers a fa:.rly free hand

The Keams Canyon boarding school was opened in 1887. . It was a
boarding school de51gned to strip Hopl children of- thelr cultm‘e
They were forbidden to speak the Hopl language, to wear H_opl_clothes,
and to keep their traditional long hair stylés. ’I‘he& were given .
Engiish names to replace their Hopi names and were not allowed to. prac-

‘tice Hopi custo'ms.v Taking up ,whefe the Spmis'h.priests had left off,
| thev school officials forced the Hopi children to undergo religioﬁs_
' indoct_rination conduéted by Christian.missionaries who had been approved
by the United States govermment. ' | -

The tradition of re51sta11ce to such p011c1es which had Degun
under Spanlsh ru.’le contmued wnder this threat from the Umted States.
»Passwe resistance to school attendance was widespread and the BIA -
took severe measures. ToO overcome the resistance, United Sfateé Cav?
alry units were sent into Hopi ﬁllages. - Children wére literally torn
from the arms of their parents by soldiers who were assigned to haul
the captivé children on wagons to the boarding school. Resisting par-

" ents were assaulted and, in some cases, given criminal punishment. In

1894, nlneteen HO’pl men were imprisoned for eight months for refusmg

to agree to the surrender of their children to tlus United States
school system. From 1890 to 1911, United States troops were period-

| ically called upon to enforce the compulsory schooling edict. - W:Lthm

the next two decades, more convenient and less oppress:we day schools
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were establiéhed for Hopi children and most resistance to schooling
enﬁed, although the boarding schobl’ policy remained a céntral part of
the BIA's general policy well 3'.th0 the 1930s. .

Using divide-and-conquer tactics ,‘,the U.S. govermment officials
of the BIA 1abeled as "Hostiles' those Hopis who resisted the govern-
mt's policies and practices. Those Hopis who were willing to coope-
faj:e were labeled "Friendlies.' Govermment patronage, support, and
_ favors went to the "Friendlies ,:"- but not to the "Hostiles" (who not
infrequently were jailed). These tactics created serious rifts in
Hopi society. Perhaps the most_dralnatic‘ax;d well-known of these rifts
is thevconfrontation between 'Hostiles" and "Friendlies" which resulted
in the split of the village of Oraibi in 1906. Comtless other'disputes
erupted as. the Unite& States Toutinely required Hopis to choose between
allegiance to United States programs and fidelity to traditional Hopi
“-authority and values. In later years, the labels "Hostiles" and
"Friendlies" would be replaced by the labels "Traditionals' and "Pro-

gressives."

B. The Allotment Act

-Mov‘ing into an a;;ea of colonial rule which the Spanish and Mexi-
cans had left mtouche_d; the United States soon began to assert domin-
jon and control over Hopi property rightsv. As alreaciy discussed in
Part 1, above, the very act of creating the 1882 Hopi Resevaation has
been deemed by same U.S. governmental authorities to constitute under

"U.S. law a taking and extinguishment of all of Hopi abariginal lands
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'lymg out51de the reserVatlon boundarles.

In 1892 the United States. govennnent beaan to move against Hopl o
1anc1 hOldlI).O‘S within the 1882 ‘Hopi Reservatlon In that year, offi-
cials of the BIA sent out their survey crews to implement the infamous
Allotment Act of 1887, also known as the "Dawes Act,” named after its
sponsor, 2 congressman who favored "brea]cng up the tnbal mass" of all
Indlans by forceably dlndmg up all coxmmally -held Indlan lands into
small, individually held Indlan hcmesteads The theory was that these .
1nd1v1dual Indian land owners would become small farmers who would
learn the value of competltlve selflshness which would make them better
Amenc:ans A ' v

- The allotment policy was a direct assault on the sovereignty and
uﬁity of all Indian governments. Its jmpact on many Indian tribes and
nations was devé.stating. Because of the Allotment Act, over two-thirds
of all Indian lafxd was 1§st to white§ . This loss was principally due
to the fact that under the Aci:, éll Indian lands not a}lotted to Indians
in individual, 160-acre parcels was labellt_a& "surplus' and sold to
~whites-lby the 'federal govermnent.' | | |

‘When the United States finally abandoned the allotment policy in
1934, the Commissioner’s repbﬁ to Congress (which called the Allotment
Act the 'backbone of Indian law" from 1887 to 1934) included “these spe-
cifics on thé effect of allotment in the Indian commmity:

The total of Indian landholdings has been cut from 130,000,000

acres in 1887 to 48,000,000 acres in '1934. . . Furthermore that
part of the allotted 1ands whlch has been lost 15 the most valuable
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part of the residual lands, taking all Indian-owned lands into ‘
account, nearly one half, or nearly 20,000,000 acres, are desert
or semidesert lands. .

In Hopi country, the government attempted to survey and allot
land to individual Hopi families from 1892 to 1911 when the effort was
finally abandohed. During these two décades, the Hopi peopié almost
-mifomly refused to cooperate in the surveying and parceliing ou‘t“ of
their land. The Kihnongwis‘ all oppbsed allotmeht Their resistance
was too strong for the United States to overcome. When the allotment
SUrveyors l-eft, the Hopis pulled their Asurvey stakes out of the ground.
Forced allotment proved to be an meorka-ble policy in Hopi country
becé.uée commmal land tenure wés tightly interwoven in the fabric of
traditional clan structures and religious beliefs. That traditional
fabric of Hopi culture remained too strong to Be destroyed 'despife the
best efforts of the BIA, and the Hopis were spared the disaster of
allotment.

One commentator notes that other Indian peoples shared the bene-
fits of the.- Hopis' successful resiétance tb allotnent:v

‘The Third Mesa Hopis' resistance appears to have saved not only the
- Hopi but also the other Pueblos, the Navaho, the Mescalero, White
River and San Carlos Apache, and the Papago, from allotment and its

disastrous consequences [Laura Thompson, Culture in Crisis (New
York: 1950), p. 197]. .

C. The Hopi-Navajo Issue '

Again, there are those who argue that the United States interfer-
ence in Hopi affairs was motivated by a good faith desire to Tesolve

Hopi-Navajo differences. The historical record does not support these
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tion was an island in the Navajo Nation. The lands which the United
States designated for the Navajos incorporated all of the aboriginal
Hopi land which was found outside the Hopi Reservation and which bas
been said to have been _takeh at the time the reser\r'ation' was created
in 1882. |

Hopi aboriginal land which lies outside both the 1882 Hopi Reser-
vation and the Navajo ‘Reservatioﬁ was given over to white settlement by
the United States goVemment, again. without the consent of the Hopis
and witﬁout any compensation. '

As the white population of the southwestern. United States
expanded, there was a 'grow:i_ng demand to stop the "return" of lands to
Indians, including the Navajos. ThlS demand led the United States

. Congress in 1918 to enact a law fdrbidding the creation of any addi-
tional Exemtive‘Order reservations in New Mexico or Arizona. Hence-
forth, only Congress could designafe Indian feéervation land in this
area.* Since any new Indian reservation would require the approval ot
Congress, it became less and less politically accebtable for the United
States govermnent to .'meet Navajo needs for more land. ﬁather than con-
tinue the past practice of | adding more lands to the Navajo reservatiom,
the United States found it more expedient to relieve scm.e of the pres-
sure of the expanding Navajo population by encouraging Navajos to move

%25 U.S.C. 211. In 1927 Congress prohibited the creation of

Executive Order Indian reservations anywhere within the geographical
‘boundaries of the United States. 25 U.S.C. 398(d).
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onto the 1882 Hopi Reservation.

Desplte the fact that the 1882 Executlve Order exp11c1t1y gave
the Secretary of the Interlor the legal am:horlty and complete discre-
. tion under United States Jaw to aroprove or dlsapprove the settlement .
of "other Indians" on the Hopl Reservatlon, it was not untit 1936 that

further Nava)o settlement in Lhe 1882 HopJ. Reservation was in any way
0f::1c1a11y curtailed, By that time. the number of NavaJos in the area
far exceeded the number of HOplS It is estimated that by 1930 some
3,319 Navajos resided in the 1882 Hopl Reservatlon a total eleven
times greater than the .mnmber of NavaJos who lived there in 1882.

Traditional Hopi leaders were »co'nvineed that the United States
would not resolve Hopi-Navlajo problems, and they were fearful that
Lhuted States intervention in this problem would further undermine Hopi
_sovereignty. -Accordingly, they gave little cooperation to BIA programs
~ which .were ostensibly designed to elleviate Hopi-Navajol disputes. : |
Rather, Hopi leaders argued fhat they would themselves eventu_all)? be'
able to reach a just settlement with ﬁe Navajos on the basis of agree-

ments which had been made between Hopi and Navajo leaders after the

release of vtheNavajos from Fort Sumner in 1868. It would not, however,

be possible to come to a just settlement 1f the United States contin-
ued to exacerbate the problem by encouragmg further Navajo settlement

on Hopi land.
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o | |
‘A more thorough history of Hopi resistance to United States
 efforts at domination during the fifty-year period aft_ér 1882 would
include discuséion of more than Hopi resistance to compulsory -boarding
schools, allotments, and intervention in Hopl-\lavajo affairs. Since
Ithe BIA program pervaded almost every aspect of Hopi life, mcludmg
prohlbl_t:mns on Hopi religious beliefs and practices, there were
repeated instances where Hopi 1eader§ were impriéoned for refusing to
.followi the dictates of the various U.S. Indian officers. Their offenses
' included everything from general insubordination to refusal to submit
“to induction into the United Stafes militafy service.
The lesson which these early confrontations with the United States
taught to traditional Hopi leaders was clear: The United States was
. prepared, willing, and even eager to treat the Hopi people as colonial
subjects and to completely ignore Hopi governmental and property’ fights.
These Hopi leaders determined to maintain their ‘cﬁl'ture and sovereignty
by mounting sustained resistance whenever new efforts were made to
interfere with Hopi affairs. This detemination set the staoe for Hopi
resistance to the new United States Indian program of the 1930s, a
program which would have direct relevance to Docket 196 of the Indian
Claims Commission.
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, argmnents Policies of the Un:Lted States have exacerbated Hopl—Nava]o "

- problems rather than resolvmg them. ~ The United States met the need

for more land for the growing Navajo natmn by extendmg Navajo reser-

© vation lands in a senes of Executlve Orders which mcreased Navajo

pressures on Hopi land Presidential orders of 1878, 1880, 1884, 1900

1901 and 1907 expanded the Navajo nation until it almost completely

- surrounded the 1882 Hopi Reservatlon. By 1934 the 1882 Hopi Reserva-
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4. THE CREATION OF 'IHEHCPI TRIBAL COUNCIL -

-A. The Soverelgn Hopi. V111 g
- of the Early 1930s

. The severe econ‘omic depression which‘ began in the Ijnited States
in 1929 a:nd contmued on :Lnto the 19305 had no s:mular disastrous zmpact
in Hopl country, for the Hopis had not become dependent upon the -econo-
. nomic system of the Umted States.  They Temained larvely self-suffi-
cient coxmm.mltles ‘an aoncultural and pastoral soc1ety under the 1ead-
ershlp of v111acre govemments, each w.llaoe continuing to exist as an
independent sovereignty. -Being a pro_foundly religious people, each
Hopi village government was headed by its principal spiritual leader,
the Kikmongwi. The Kikmongwis and other religious leaders chosen by
the various clans governed the religious and. secular life of the village
~as their ancestors had for centuries before. Under ther.Hopi s}*stem,
~ property rights were.detemhe& village by village, Aaccording‘ to clah .
membership as detemined‘ by a system of matrilineal descent. As dis-
cussed above, property righ‘csb' continued to be co;mﬁunal righfs, the sys-
tem of Hopi 1and hnlding not having béen ‘broken down by the United
States covermnent under the Allotment Act.

The United States covemment was fully aware of the continuing

strength of traditional Hop1 _govemnent at that tme, Reports pro-
duced by the U.S. government -concludéd that the vtraditlonal Hopi sys-

 tem of government reméine‘d :vit'al in the 1930s:
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Roughly speaking, the governmental system is that of the Pueblos
prior to the coming of the Spaniards, slightly broken down by
American governmental interference. [Oliver LaFarge, Notes for
Hopi Administrators, unpublished report, 1937, on file at the
U.S. Department of the Interior Library, p. 6]. '

The Indian Service to date has never faced-the simple fact that the
Hopis are completely dominated by their religion, which enters into
all phases of their life. Since, at least, the time of Leo Crane,
the attempt has been to ignore the religion and the chiefs, with
melancholy results, and the chiefs and the religion still govern
80% of the people. [Oliver LaFarge, Rumning Narrative of the
Organization of the Hopi Tribe of Indians, 1936, unpublished jour-
nal in the LaFarge Collection, University of Texas at Austin].

An anthropologist employed By the BIA to pxlepare a study for Commis-
sioner Collier confirmed these repﬁrts. In a 1934 letter to Collier
he méde an additional observation about the competency of traditional .
. Hopi government: (Exhibit 2): '

In my judgment the Hopi are entirely competent to deal with these

problems provided they are given adequate protection on the res-
ervation.

There are mumerous reports of anthropologists and ethnologists
who have studied and marvelled at the complexity and beauty of the tra-
ditional Hopi culture and religion. Even mamy agents of the BIA,
despite all of the rather unsuccessful efforts to undermine the Hopi
cultﬁre and govermment, came to admit that thev Hopis had develqped
over the centuries a .remarkable: society which was independent, self-
reliant, stable, producti{re , and peaceable.

As the decade of the 1930s began, the continued strength of the

traditional Hopi culture and govémuent was most remarkable. The Hopis
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'had agaiﬁst all odds bvercome fifty yeérs of United States interven-
tion and aogresswn and over 250 years of prior Spanlsh and Mexlcan

rule. In the mid-1930s they were to face yet another test of endurance -
as the Um.ted States presenged a new, far-readung and sophlstlcated '
challenge to Hopi soverelgnty That challenge came with the admm15-
tratlon of President Franklm D. Roosevelt which began in 1933 and

which offered a New Dea_tl for the ‘Indians of America. '

B. -The Indian Reorganization Act -
Oﬂzeeler-Howard Act) of 1934

W:Lth Roosevelt's administration came the enactment of the Indian -
: Reorganization Act (also known as the Wheeler-Howard Act) and the
appointment of John Collier as_Comiss'ioner of Indian Affairs. A new
era in United States Indian pblicy was hailed. The Indian Reorganiza-
>tion Act (IRA) was the hallmark of that policy. It was; said to promise

a complete reversai of fhe prior half-century of U.S. Indian policy 7
which had been so disastrous in Indian cdmtry. Instead of dismember-
ing Indian governments and allotting Iﬁdian lands, the IRA approved
Indian self- -government and encouraged the organization of Indian gov- |
ernments where none ensted. |

: Smce Indian self-government under the IRA was to be :imi)lemented

with the Supervisioﬁ and approval of the BIA and the Secretary of the
Interior, the IRA was not, in fact, offering an end to BIA interference
ana a return to true Indian sovereignty. The ultimate goal of the IRA,

-as it turned out, was to maintain United States governmental control
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over Indian commmities in ways which would be Vlewed as less brazen,
authoritarian, and disruptive. 'John Collier described the IRA's
objectives in these terms: ' ' '

This affirmation of cultural diversity and cultural autonomy [under
the IRA] did not imply a doctrine or practice of laissez-faire
either within the Indian group or in govermment or the surrounding
Commonwealth. It implied rather, the attractive and permissive
way in place of the authoritarian way of swaying the human process.
It implied leadership--within and without the Indian group--of the
democratic and integrative type, not the Tegimenting, commanding
and "bossing" type. [Joln Collier, Indian Affairs and the Indian
Reorganization Act: The Twenty Year Record, ed. William H. Kelly,
cson, 1954, p. 8; emphasis added]. :

In short, the new policy offered a less abrasive means of achieving
assimilation. | |
This new policy under the IRA 6ffered hope to some of the most
. ~ beleaguered Indian peoples, especially thbse who had suffered the
greatest loss of land and sovereignty under previoﬁs government pro-
grams and policies. In addition, mamy so-called “progressive" or
"Americanized' Indians saw the IRA as an avenue toward the mainstream
" of a prosperous American life. The IRA promised massive economic aid
(most of which was néver delivered) which was held out béfore all
Indian$ as a carrot to encourage their approvai of the IRA concept.
The promise of economic aid .and‘n_ew respect for Indian self-gov-
ernment was not as encouraging to many other Indian commmities. The
more traditional and stable Indian commmities feared that the IRA
would result in further erosion of their treaty rights and their inher-

ent sovereign rights under the guise of self-determination. ~ They
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i objected strongly that American-styled, ‘maij;ority rule, copstitutional »
electoral governments, were a Iiecessary part of thé IRA package. If
Indian self—goyei‘mnent was theitrue objective of the IRA, what was
wrong with simply maintaining and strengthening the traditional Indian
governments, the tfaditiohal leaders asked. Mahy preferred to continue
their stfuggle for survival under the prior systém of U.S.-Indian rela-
tions rather than submit to new gbvei'mnental ~stmcmres and procedﬁres
which would be created and approved by the United States government
' and which would under the model IRA constitutions, be under the vlti-
mate control of the BIA and the Secretary of the Interlor
| Tradltlonal HopJ. leaders were among- the many Indians who had
learned to view any new U.S. government Indlan policy with great skep-
ticism. They were in no hurry to embrace the 'IRA and its promises.

With a missionary'zeai -.Conﬁhissioner John Collier and his Indian
admlnlstratmn sought to convince every Indian tribe and nation of
the benefits of organlza.tlon under the TRA and an approved IRA consti-
tutional form of government. Campalms were conducted to -obtain a pro-
IRA vote in every Indian reservation. (Echibit 3.) These campaigns
were necessaxy because. Congress had prov1ded that an election would
first be held before the IRA would go into effect in any Indian com-
ity . , .

The crucial election on the proposed Hopi Constitution and ‘the
establishment of the Hopi Tribal Council was held on October 24, 1936.

The official tally was 651 in favor of the Constitution and Hopi Tribal
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Counc11 w1th 104 opposed ' On the strength of these electlon returns,
the Um.ted States govemment dec1ded in December 1936 to recognlve the
H0p1 Tribal Comlc1l Wthh was to be oroam.zed under the constltu_tlon
‘as the official and excluswe vovem:mg body of the Hopls I'n'all. :
future dealmgs the United States would recognlze the newly-created
Hop1 Tribal- Counc11 as the only official representatlve of all the Hopi
people | ‘

The- 1egality and fairness of that 1936 election has been a matter
of great controversy in Hopi country ever since that time. Because '
the HopilT.rvib.al Council has beeﬁ responsible for pursuing the Docket
196 claim, any 'question about the legitmacy of that governing body -

deserves serious attention.

C. The Early Campaign
for Hopi Approval

The campaign for Hopi acceptance of an .IRA govermment began in
earnest in»early 1934, It is} ﬁteresting to note that the BIA field
office at first assumed that each Hopi village would be individnélly
organized in keeping wuth its historic mdlndual sovereignty. A let-
ter from the Hopi Agency Supenmendent to the Commissioner in Pebruarv

1934 includes this comment: |
After the village commmities have had more time for consideration
of the proposed program, 1 feel sure they will be very willing and

eager to submit for your consideration their constitutions.
[Exhibit 4. ]

The Commissioner received immediate feedback from traditional.

leaders who wanted their opinions on Hopi self-government known. In
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March 1934 the Kikmongwi of -Smmgopovy wrote that there was no need for
a new form of government: - o
In Teply to your letter of January 20, 1934, regarding the matter
as in forming or organizing a Self-Govermment, which we already
have that has been handed down from generation to generation up
[to] this time. [Exhibit 5.] ,
He concluded by asking the Commissioner "to return our Domain back- to
us Hopis" and he spelled out an aboriginal land claim.
At the same thﬁe, outside organizations concerned about Indian
affeirs also expressed concerns about the proposed: IRA governments.
- The New Mexico Association on Indian Affairs made these comments to
‘the.Commissioner in May of 1934:
Legally recognized self-governing nmﬁicipalities are a late step in
the evolution of most peoples, resulting from their tradition, .
education, experience, and racial characteristics. This [IRAj -
bill makes the legal form the first step. Thereafter the fact and
substance of self-government are to be pressed into that form
regardless of what the future development may be and regardless
- also of the extreme differences in tradition and racial qualities

“among the various Indian tribes. To us this seems to start from
the wrong end. [Exhibit 6.]

Despite these forewarnings, the campaign of Jéhn Collier continued.

In April 1936 Coliier made a personal visit.to Oraibi as he
.stepped up his efforts to sell the IRA planl to Ithe Hopis. | The minutes
“of that meeting.show that Collier offered the IRA organizatim as a
| - solution fo virtually all Hopi prpblems- First he talked about the
_money promiéed to IRA organized Indian governments: |

The tribes who do organize and get their charter are the ones who
get the money, not the ones who fail to organize. [Exhibit 7, p-2.]
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- He urged immediate acceptance of the IRA plan because of possibly
shifting political tides in Washington: '

~[Y]ou don't know what the next President and the next Commissioner
might do; therefore, it is the best thing to organize now when you
can organize, rather than to wait, because then you might find that
you cannot organize. [Exhibit 7, p. 2.1 ' ‘ '

He told the assembled Hopis that Hopi-Navajo land disputes could not be
settled unless the Hopis'_agreed to organize under the IRA:

I do not mean to say; and I am not saying, that the Hopis and Nava-
joes are rivals at all, but I am saying that there are some things
which need to be settled by the two tribes and they camnot be set-
. tled until both tribes are organized. In the meantime the Hopis
are going to get the bad end of the deal if they stay unorganized.

[Exhibit 7, p. 3-)

At this meeting Collier for the first time laid out his idea of organ-

jzing the Hopi villages into a federation under a single tribal council.

He told them that he would send a sensitive and experienced man to help

establish a suitable Hopi constitution. (Exhibit 7, p. 10.)

D. Oliver LaFarge: The White
Man's Burden to Organize
the Hopi Tribal Council

(1) Colliéf:'s Choice

The man Commissioner John Collier chose to campaign for Hopl
apﬁroval of the IRA constitution was Oliver LaPafge. Oliver LaFarge
was an ideal éhoice from Collier's péint of view. LaFarge had much
prestige in the world of Indian affairs. He had worked and studied
among the Navajos and his novel Laughing Boy had won a Pulitzei" Prize

and brought fresh public attention to Indian problems. LaFarge was
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_ alsomknownA among - the Pueblos where ‘he had travelled and studled over

| the years. His' Jmage as frlend of the Indlans and as a .\.amllla"" figure
in the Southwest helped ease his- entnr m't:o the Ind1an commumity. In
September' 1933 he had visited in the Hopi nllage of Oraibi to sound
out the ﬁllage 1eade'rsv on ~the possibilify of establishing a Hopi Tri- -
bal Council. | |

~ LaFarge vas emploved by the BIA to camna.lgn for passave of an IRA

‘cmstltutlon and the creation of a Hop1 Tribal. Counc1l He worked in
Hopi country from June 1 to September 11 1936. Durmg this period of
time, LaFarge kept a journal, or diary, Jn whlch he explains, almost on
a day to-day basis, his actions, motivations, and impressions. This

mpubllshed )oumal which he entltled Running } \Iarratlve of the Organi-

zatlon of the Hopi Tribe of Indians, 1936, * is an invaluable insight .

into the creation of the Hopi Tribal Council. Another unpublished

LaFarge réport written ehortly after.the IRA election, Notes for Hopi

- Administrators,** sheds add1 tional light on .,hls important historical

development Quotatlons £rom these two documents provide both tone and
substance to a discussion of the creatlon of an IRA government- in Hopi

country.

v *Running Narrative of the Organization of the Hopi ‘Tribe of
Tndians, 1936, is in the LaFarge Collection at the University of Texas
at Austin. It will be cited hereafter as Rumning Narrative. .

*#Notes for Hopi Administrators is on file at the library of the
~ Department of the Interior, WasITﬁO'ton, D.C. It will be cited hereaf-

ter as Notes.
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(2) LaFarge Comments
on the Hopis

LaFarge's Ruming Narrative beg:ms with these words written on

‘his‘ first day in Hopi country: "Attempting to organize these ‘10p1> is

at once extremely interesting, complex, and discouraging.“ From the
begmmng, LaFarge saw hlmself as an advocate for the IRA ‘and a cam-
oalmer commlttod tc a role he would seek from time to time tO hlde
behind a mask of academic neutrality, but a role which he undertook
freely and even reliciously
By the second page of his journal, laFarge alreadv begins to
reveal his general uneasiness with the Hopis. The Hopis were nOt
cleao. enouc,h to satis‘y LaFarge:
 The contrast between the dirt at Mishongnavi, and the cleanness of
the meal I'd eaten lat a Tewa's house on First Mesal was startling.
Even though the latter was also off the floor. When 1 got home
washed and gargled with Zonite.*
LaFarge elsewhere makes disparaging remarks about Hopi cleanliness, in
one instance cormnentlng about visiting a house which had 'the medium
(Hopi standard) dirt of the house,"‘"‘ and in another instance he
describes Mishonghovi in these terms: "All the Hopi villages are . fil-

thy, but this is the worst of the lot. It is soon made cleaT that

LaFarge had a deep-seated prejudice against the Hopi people, an irra-

*LaFarge, Running Narrative, p. 2

**] aFarge, Running Narrative, p. 40.

*LaFarge, Notes, p. 11. -
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tional bias whichvhin‘fectéd and tainted.all of his work in Hopi country.

LaFarge's papers frequently reveal his ‘préferehce' for the Navajo
'.and T_eﬁa peoplevover thé Hopis. Ih_commenting on the Tewas he made
these 'disparagmg comments about the.'-Hopis: -

Much intermarried with the Hopis, they still keep the Tewa 1m1gﬁage
and much of the Tewa character.. They are cleaner, less pronounced
in smell, and more forthright.* : , .

His comparison between Tewas and Hopis also extends to-other values and
reveals LaFarge's bias against the pacifism of the Hopis:

The name Hopi means peaceful. They abhorr war and physical violence.
Wherefor they quarrel constantly and the talking never ceases. In.
.this respect the Tewas, who will punch a man's head for him, are a
- great relief.** : .

The Tewas believe in settling a row by giving the offender a poke
'in the jaw. They are not afraid of fighting. - Although they pos-
sess the long Pueblo memory, they become impatient with too long

dwelling in the past and take much more readily than do the Hopis
to realistic action for settling present problems.”

Among the Hopis the cult of peace reaches an extreme, -and all per-
sonal violence is looked upon with horror. With this comes an
attitude of smug superiority towards all who fight including the.
white man whose weapons stand between the Hopis and the dreaded

Navajo.**

In general, LaFargé:fomd'that the Hopis had too many "unpleasant char-

acteristics.” He was more ‘satisfied with the characteristics of the

*],aFarge, Rumning Narrative, Preface, p. 1.

_ **LaFarge, Running Narrative, p. 3.

*LaFarge, Notes, P- 4,

++LaFarge, Notes, p- 3.
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"progressive” Hopis of First Mesa, whom he £61t had been changed from

traditioﬁal Hopi values by the influence of the Tewas and Navajos:
Due to the influence of the Tewas, and considerable interﬂixture
with the Navajos, this village shows the least of the unpleasant

" Hopi characteristics . . . it is the most accustomed to contact
with the government, and in general the easiest to deal with.*

LaFarge's catalogue of unpleasant Hopi characteristics inclﬁdes "mater-
ialism, self-seekmg,_smgness and Quarrelsomenéss."** "These Indians
are good business men, pemmy squeezing, avaricious, fearful of the
future,. suspicious. Tﬁeir good mmners“and.friendly approach are from
the 1lips out. They are intensély suspicious, and great harbourers of
the memory of wrongs received."”

The HOPlS fight with words and sheer endurance, and consider noth-
ing ever settled wmless it is settled in their favour. Right,
justice, reason and plain fact do not affect them unless violently

‘brought home, and even then they will still grieve over it and
hope for a rearrangement, a generation or more later.

At one pb:'mt, LaFarge wrote in his diary,'how mean spirited I think the
Hopis are."*** Even when begrudgingly praising their tenacity and inde-
pendence, LaFarge frequently chose unflattering words to describe the

Hopis:

*LaFarge, Notes, p. 10.
*%LaFarge, Notes, p. 14.

*LaFarge, Rurming Narrative, Preface, p. 3.

*++LaFarge, Running Narrative, p. 43.

***LaFarge, Running Narrative, p. 44.
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The Hopis are a cantankerous and tight-minded group of Indians who
have been right where they are for a thousand-odd years, and in

~this part of the country for two to four thousand years, and who
intend to stay put.® - o -

It is sadly ironic that ‘the man who wo@d beéome the. founding
~ father of the Hopi Tribal Council had such a low general opinion of the
'Hopi people. .Thaf; this man held hjmself ‘out as a friend of the Hopis
is bastmis}ﬁng.' That it was he who brought. the IRA comstitution seems
very understandable. - ' | ' |
" (5) A Dishonest Campaign

Even if one were to cbnéede that .a'manvin LaFarge's ﬁosition was
: éntitléd to his pri\rate'prejudices and personal opinions, that conces-
sion does not condone  the callbus.- misuse of ‘pdwer which characterized
LaFarge's campaign among the Hopis. :

- During his campaign to gain Hopi approval of a constitution and
centﬁalized tribal cou:icil, LaFarge usually tried to portray himself
as a disinterested academic ratﬁer than as the politician and advocate
he in fact was. He describes the opening remarks he made at a meeting
he conducted at Hotevilla, a strongly traditional village, in these
terms: A |

T had nothing to gain or lose, if the Hopis organized or not. It

was entirely up to them. I had nothing to get from them. They

‘were free to make up their minds as they would. I was laying no

traps. This said quietly, calmly, in very emphatic and strong .
language.** o »

*LaFarge, Running Narrative, Preface, p. 1.

**LaFarge, Running Narrative, p. 10.
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In fact, LaFarge, Collier, and the BIA had much to gain or lose in
prestige at the very 1éastA., Hopi acceptance of ‘the IRA was considered _
by many' to be a critical test of the new policy. This feighed neutral
stance of LaFarge is described elsewhere in his notes, as he reports
on his view of Hopi power'under. the IRA: - .

I wanted to maintain my rolé, of .one seeking. instruction, who

could not lay down how things must be, but would learn from the
Hopis. The Hopis must do it. This was not something the white

man would do to or for them, but a power he offered, an authority,
‘he laid it down here, they must pick it up, if it suited them.*

This promise of new political poﬁer and .auth'ority through. TRA
organization was only one of the promi.ées Lafai'ge médé. He also echoed
the words of Collier in his arguments that only »through organization
under the IRA could they hope to secure the return of their lands:

1 told them that of course, ‘they could not get back all that land.
But they should have more than now, and the right to push the

Navajos out of what was given to them. And their eagle hunting
territories beyond, should be protected.**

When abuse of religious ceremonies and dances was discussed at these
meetings in the Hopi villages, LaFarge held out the IRA organization
as a solution to this problem too:

- In this organization lay the means which the govermment itself pro-
vided for protecting the Hopi way.* -

. *LaFarge, Rumning Narrative, p. 13.

**LaFarge, Ruming Narrative, p. 15; see also Exhibit 3a.
£ (=] 3

"LaFafge, Running Narrative, p. 17.
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Commissioner Jobn Coilier persoﬁaily ‘underlined the promise about
protectioh of Hopi religioﬁ-in a 1ettér ‘he sent to traditional Hopi:
religious ieadersl James Chuhoinva and Dan _Kotbhongva of the village of
Hotevilla in June 1936: - |

[Tlhe best way to protect the old Hopi religion is to organize in
the right mamer under the Indian Reorganization Act. [Exhibit $.]

LaFarge and Collier were -clearly playing a politician's game, offer-
ing the IRA organmization as.a cure to all Hopi problems. All problems:
from land to religion could be easily resolved mth a "yes" vote for
the constitution and Hopi Tribal- Co(mc'il-.
In the course of village-by-village campaign, LaFarge soon con-
" cluded that -there were distinct factidhs. within the Hopi commmity for
which he would have to specially tailor his campaign. - In his reports
he named three distinct groups: (1) Progressives, (2) Smarties, and
(3) Conservatives or Traditionals. His ‘description shows his definite .
bias in favor of the Progressiveé:
Whether one likes or dislikes the Hopis he must admit that ‘_chéy
‘are in some ways one of the most promising tribes in the United
_States. More than any other tribe known to me they are attempt-
‘ing to make conscious and intelligent selection from the good
things of both white and Hopi culture. Roughly speaking, they
tend to absorb and master our material techniques and improvements
vhile retaining with full-force their own aesthetic, religious,

social and spiritual values. This type of man, dominant in the
tribe, can be truly termed a progressive.¥ :

LaFarge cites the village of Bakabi as an example of this form of pro-

.*LaFarge; Notes, p- 9.
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oress:wlsm

. Consciously progressive and with a selﬁnade chief who believes in
cooperation with the Government, they have formed an extremely
pleasant little group. In contrast to the £ilth of other villages,
this one is proud of its cleanliness, and will compare in appear-
ance to the Rio Grande Pueblos.*

‘ LaFargerwrote that Bakabi and First Mesa were "the two most truly
progressive of the real Hopis."** He notes that the BIA Hopi Superin-
tendents had "virtually no real contact with their Indians except at
First Mesa.™"

The label of "Smarties" LaFarge apphed to "'self-styled progres-
sives" whom he described in these terms:
"These individuals, sometimes Christian and sometimes not, are
social misfits and generally unstable and unreliable. Most of this
group speaks fluent English and knows how to yes the government

officials along. Unreasonable recognition of these individuals as 1

leaders and spokesmen for their village has been a real factor in

building dlstrust of the government and suspicion of any scheme of
representation.** :

LaFarge concluded that the village of Kyakotsmovi (New Oraibi) was most
typical of the Smartie group:

Here at Kiakuchomovi is all the meanness, stinginess, smartness,
retentive memory of evil received, and distrust of the Hopi, and

*LaFarge, Notes, p. 17. -

*%*LaFarge, Running Narrative; p. 21.

*LaFarge, Running Narrative, p. 1.

**LaFarge, Notes, p. 10.
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very little of the redeeming features. A Hop:L taken out of the
Hop1 Road is a shell of a man. * .

These people, whose way of 11fe has been materlally mproved by

. white contact, and who through their friendly approach to offi--
cials probably get more than their fair share of the jobs, retain
the same violent sense of grievance against the government as the
more conservative villages. Having partially lost the basic Hopi
values, they retain the characteristic materialism, self-seeking,
-smigness and quarrelsomeness, which with their somewhat confused -
progresswlsm makes them the least attractive croup to deal wi

He describes them as a "semi-progressive, flavourless and_tmattractlve
giuup.'* » |

‘Since individuals of this i'self-;tyled-progressive-Smartie" group
would come to power with the creation of the Hopi Tribal Council, it Iis
worth notmg that one of these individuals, Byron Adams, a Hopi Chns-
tian mssmnary and postmaster from Flrst Mesa, was the object of a
long warning written to BIA admmz.strators,»for LaFarge considered him
a "deei:ly dishonest, self-seelﬁng,_ slick and able man,"* a "low char-
acter and one of the villair.zsv of the piece."*** The creation of the
Hopi Tribal Council opened fhé road to power for Byron Adams, a man

whose missionary tracts reveal his contempt for the traditional "hea-

. then" Hopi (Exhibit 9 ) and who would, in 1943, as chairman

" *LaFarge, Rumning Narrative, p. 8.

' ,#*LaParge, Notes, p 14.

*LaFarge, Running Naxrative, p. 2.

*+*LaFarge, Notes, p. 35.

*%%]aFarge, Running Narrative, p. 4.
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of the Hopi Tribal Council, perform the last official act before the
Council's collapse.

LaFarge expressed ccmfliéiing views about the Conservati\}es or
Traditionals. In his initial coniacts with them he was enthusiaétic:

- The Hotevilla leaders were strictly business, sincere, reasonable.
These and Chimopavi [Shungopovil, the conservatives, are the best
to deal with I've met so far. In the end, they will accept or
reject for sound reasons of the commonweal. I wish they were all
like these hostiles!®

He described the strongly traditional village of Hotevilla in very pos-
itive terms: " '
By all éccounts, and the look of their village, they are intelli-
gent and industrious Indiams, enterprising, and law-abiding.
They are in reality quite progressive, quick to take advantage of

everything that is pushed at them by the white man, peaceful and
law abiding.*# :

He made similar favorable comments about Shungopovi:
It is dominated by a reasonable conservatism. I found its leaders

good men to deal with. There seems to be an element here of greater
vigor, despite a very earnest adherance to the pacifist doctrine.*

LaFarge was respectful at first of the profound religious belief
of these people:
Entirely governed by their religion, which has mény admirable

aspects, they are magnificently stubborn in their determination to
live according to the Hopi path, and will face death and destruction,

*LaFarge, Running Narrative, p- 13.

**LaFarge, Runming Narrative, p. 58.

*LaFarge, Notes, p. 12.
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imprisorment, amything, to stand by their ideals and their gods.
Through this they achieve real sincerity and strength. Once set,
they make good friends. Their dance forms and their other work
show them to be artists and craftsmen. They are very hard work-
ers‘* . . . . .

s iafarge"s campaign for approvél of an IRA constitution ram -
into opposition from these traditional Hoi:is,'his ‘opinions began to -
change. As the opposition of Dan Kotchongva, religious leader from
Hotevilla, became evident, LaFarge was piqued:‘ | |

I have a certain Sympathy with Kotchongva, but I think it would be
a good thing if his prestige at Hotevilla could be lessened . . .

the attitude of self-pity and false resistance is vicious. It's a -

tacket. See where they stand on this constitution. They vote
neither for nor against it. They wash their hands.**

Here I met the perfection of the Hopi negative. In plain fact,
Dan Kotchongva can find nothing to object to in this Constitution,
but to take a public position, perhaps to guess wrong, to 1ift

. the mind out of a deeply engraved Tut and actually think about a
new thing, that approaches impossibility.”™” = .

Hubbell is Tight, these people think they're doing you a favour if
" they let you do something for them. They know well how important
this is, but that won't make them take trouble. Save that they've
got to try, they've got to learn to swim or gO under in the end, I
Teally think I'd recommend that the whole matter be dropped for a

generation. They are too gutless.™ .

They regard it as their sacred trust tomaintain a'rigic} attitude of
hostility to the Government, which does not conflict with grabbing -

*LaFarge, Ruming Narrative, p. 3.

**LaFarge, Running Narrative, p. 58.

"LaFarge, Running Narrative, p. 45.

+*laFarge, Running Narrative, p. 52.
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every beneflt and free handout which- comes thelr way, and yelling
for more. .

These intemperate and patronizing cozrmenfs revealr the frustration
LaFarge experienced when the traditional Hopis decidéd not to cast
their 1ot with the TRA and the Hopi Tribal Comcil.

LaFarge finally déclafed that the conservatives or traditionals
were a dying bfeed who would be complétely supplanted within twenty

years:

. I have spoken of the time when the conservative faction will cease .

“to exist. The younger members mainly adhere to it only out of
respect for their elders, and I belz.eve that within twenty years
it will have dissolved.**

As an outsider who was convinced that he knew what was best for the

Hopis, LaFarge adopted an attitude very similar to others who had

worked for the BIA in Hopi country, including a school teacher whom

LaFarge severely criticized for expressing opinions remarkably similar

to his own:

Had a talk thls morning with Mrs. Cooke, the unchanged veteran
teacher we knew in 1930. A sincere and kindly woman, hard work-
ing, has got herself to the edge of breakdown by her efforts. It
is disappointing to her, how the Indiams cling to their own ways,
how few even of the edu::ated ones, will take jobs away from home.
They are so attached to their way of life and their ceremonies.

. . Of course, they're just little children, they can't see any-
th].ncr but thelr own ideas. Particularly the old men, they just
can't free their m:.nds from their old ideas. Just as you think

*LaFarge, _Notes', p. 18.
**],aFarge, Notes, p. 22.°
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you're" camg along finé,'they bring something up that stops every-
thing.- Like children. . . . Such people through all these years
have operated on the Hopi. It's grotesque.®* . -

Both this school teacher and Oliver LaFa:rgé lost sight of the history
of Hopi passive resistance to outside domination. In their anger and

confusion, these outsiders could only see childish and thoughtless |

rejection of all they considered good and true. While experiencing his .

rejettion and frustratioﬁ, inFarge completely rewrités in his diary the

sordid history of United States domination of the Hopis: »
“They are doing fine. No ome ‘s bothering them. They have no trou-
bles fit to mention. The Hopis have been better treated than any

other tribe in the United States, without exception, SO far as my
Tnowledge goes.** ‘

Lai’arge would léter retract that statemenf, but by the end of his cam-

paign iin Hopi countr)%, he was at an einotional pitch, a self-styled pro-

" phet who was fulfilling "the white man's burden.” A finale he wrote to

his Rumning Narrative on Septémber 11, 1936, discloses his feelings and
his motives at that time: » .

The main theme I have in mind is the white man's burden. I have
~thought of it often in the past fifteen years, in different ways.
It is a snare and a delusion, it is also a reality and something

not to be ducked. I sat on my porch in the moonlight one warm
night shortly before the Flute Ceremony, with a forbidden and quite
strong drink of rye whiskey and water beside me. I had the evening
clear, I was tired, I aimed for nine .o'clock bed. I smoked my pipe
and sipped and looked at the moon. I heard some girls laugh toge-
ther, the high, rather silly laughter of adolescents in a group, 1

*LaFarge, Running Narrative, p. 12.

%%LaFarge; Running Narrative, p. 45; emphasis in original.
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heard a woman speak and laugh, I heard a man go by on horseback,
singing, I heard voices; -l saw the lights up on top of the mesa,
and ‘aintly canght the shred of a song from up there. I heard
cars moving. All these sounds and the lights tired me. With ,
each observation I felt the weight again. They can play and laugh,
but 1 am planning their futures. I carry them. There is no rest
for me while I am aware of their presences. :

-1 thought then, and faced the facts about this Constitution.
The Hopis are going to organize, first, because John Collier and
a number of other people decided to put through a new Indian law,
the Reorganization Act (Wheeler-Howard Act). The Indians didn't
think this up.” We did. Collier, Kohn, Cutting, Thomas, Wheeler,
Harper, myself . ... so many others. They accepted it when they
had their referendum last year, because Hutton put it across, just
as the Jicarillas did because Graves and Wirt and I decided they
should, and the Navajos rejected it because the missionaries and
" the Indlan Rights Association worked against it. We came among
these people, they didn't ask us, and as a result, they are our
wards. It's not any i _nherent lack of capaclty, it's the cold fact
of cultural adjustment.

Chariotte Westwood {an attorney from the Solicitor's office],

. - spoke to me about the fact that I said all the right things "thJ.s
is your decision, it is up to you' and so forth, but that my man-
ner was paternal and suthoritarian. Sure it was. Why duck the
facts? We bring to these Indians a question which their experi-
ence camot comprehend, a questicn which includes a world-view and
a grasp of that utterly alien, mind-wracking concept, Anglo-Saxon
mle by majority vote, with everything that follows in the train
of that.

The Hopis will accept a constitution which includes self-govern-
ment-and the best transition into our democratic system I could
devise, because Edwin Marks [Hotevilla school prm«::lpal] and
Lorenzo Hubbell [trader at Oraibil] and Alexander G. Hutton [BIA
Agency Supermtendent] and I decided they should. Primarily the
-decision was mine; the others upheld my hands . . . That is the
white man's burden to undo despite the lack of conmrehensmn of
his wards, the harm that he himself. has. done.*

Havmg orchestrated an aam.ttedly authoruanan and paternalistic cam-

paign, LaFarge was confident that the combination of "Progressive and

*LaFarge, thming'Narrétive, pp. 59-60.

45

HPO017707



;" ‘nSpartie’ votes would' carry the IRA .referendxm.‘ As he prepared to
- leave Hopi country for Washington, he made a prediction of victory: .
‘Well, this Constimfim'ﬁll be accepted. ‘The vote will be about

800 to 200, out of 1,800 possible voters. Those who voted for the
Wheeler-Howard Act will vote for it, plus the formerly adverse vote -
at First Mesa, which is one of the few places where they will turn
out to vote "no," when they're against something. Dissident ele-
ments at Moshongovi, Shumgopovi, Moenkopi, and Oraibi and the bulk
of Hotevilla will refrain from voting. Sipaulavi, Kyakochumovi, Ba-

kabi and upper Moenkopi will go for it almost solid, and the women,
it seems, will vote in those places. 1 think Shmmgopavi will turn

_in a fair vote, perhaps half of the men and a few women.*

On Mgust 28, 1936, he sent Commissioney Jéhn Collier a'mqorandmn on .

the proposed IRA constitution in jvhich L&Farge made the blatantly umtrue

statement that "Progressives énd.anservétives' aiike»-are agreed u?oﬁ .
~ the document thus formed." (Exhibit 1v0_ ) LaFarge knew full well that

the traditionali Hopis (whom he had finally labeled the "dissident ele-
. | ments") were not persuaded by his campaign and were in complete opposi-
tion to the constitution and its Hopi Tribal Council.‘
In a quietef mome_nt’ after the election had been held, LaFarge

wrote a preface to his Rupming Narrative journal in which he reflected

on what had transpired. His conclusion to this preface is most sober-
ing. It is a self-indictment in which he includes himself among the
list of notorious enemies of the Hopis: |
The Hopis have been operated on by everyone, official and unoffi-
cial, from Coronado through Xit Carson and General Scott to Oliver
LaFarge. In almost every case they have suffered for it. They

still stand almost where they did, but they are slightly cracking.
Why they should ever trust any white man is a mystery to me.*%

*],aFarge, Runming Narrative, p. 58.

» #X] aFarge, Running Narrative, Preface, p. 5.
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- The October 1936 referendum on the IRA constitution and Hopi
Tribal Council which soon followed gave even more reason for tradi-'
tioﬁal Hopis to distrust white methods. | Tt would prove to be the
capstone of the manipulétive and fundamentally dishonest campaign
wﬁch LaFarge had waged.' | | ‘

E. An Undemocratic

‘Referendum: A
Numbers Game

Since only 651 Hopis voted in favor of the Hopi Constitution
which established the Hopi Tribal Council, the referendum could hardly
be considered a mandate from the Hopis ..whose'total population at the
time is estimated at 4,500. One student of the Hopié ‘has ‘summed up
the election 1n these words: |

Despité the preponderant sentiment against the constitution, . . .
acceptance by less than 15 per cent of the Hopis was enough to

warrant adoption of the constitution and by-laws and the establish-
ment of a tribal council.*

Since the total vote included more than a third of those Hopis who
were considered eligible voters, the BIA was satisfied with the elec-

tion, and the Constitution was aporoved by the Secretary of the Interior

in December 1936. (Exhibit 11.) A closér look at the electoral pro-

cess, however, demonstrates that the referendum was a mockery of demo-
cracy.

There is little doubt among serious students of the Hopis that

*Frank Waters, Book of thevHopi, New York: Ballantine, 1969, p.
386. ' '
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" the recorded votes regarding the Constitution and Hopi Tribal Council
in no way reflected the preponderant'oppoéition which existed in Hopi

- society at that time, for the opposition was not recorded on ballots

but by abstention. The mass of ‘traditional Hopis opposing the IRA . -

proposals took the traditional Hopi position of refusing to partici-

pate in the electoral process altogether. Oliver LaFarge, the govern-

ment agent chiefly responsible for supervising the election campaign
"and referendum, was fully aware of the fact that Hopis in opposition
would demonstrate their opinion in this traditional fashion. . In his
diary, LaFarge wrote: _ . |
{I]t is alien to [the Hopis] to settle matters out of hand by
-majority vote. Such a vote leaves a dissatisfied minority,
which makes them very umeasy. Their natural way of doing is
to discuss among themselves at great length and group_by group
until public opinion as a whole has settled overwhelmingly in

one direction. It is during this process, too, that the Kik-
mongwis [sic] can exert his influence without entering into

disputes.  In actual practice this system is democratic, but
it works differently from ours. »

Opposition is expressed by abstention. Those who are against

something stay away from meetings at v ich it is to be discussed
and generally refuse to vote on it.*

When he predicted fhe voter turnout he noted in his diary that"the

"dissident" traditionals would "refrain from vofing." (See page 46

asove.) . _ v |
Likewise, LaFarge kuéw that the low attendance at the meetings

held in village-by-village campaigning was.a continuing expression

*LaFarge, Notes, p. 8. V
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‘of Hopi dissatisfaction with his proposals: .

It is'very significant that even after the subject of the consti-
tution had been discussed throughout the villages for two months,
general meetings were very badly attended. In no case did ten
percent of the voting population of a village attend one.*.

When the votes were finally counted and LaFarge's prediction of
widespread abstention was’ realized, he admifted to himself, in his
diary, that wholesale abstention such as that witnessed in Hotevilla
~should have beeﬁ interpreﬁed as aniovezwhelming vote of rej ecfion:

[TJhere were only 15 people inthe village willing to go to the
polls at all out of a potential voting population of 250, Kot-
chongva [a religious leader] having amnounced that he would
have nothing to do with so un-Hopi a thing as & referendum.

Here also we see perfectly illustrated the Hopi method of
opposition. The Hotevilla leaders did not work against the
: constitution, but merely amounced that they would not touch
. it. On the day of the referendum they went to their fields
. to work. They said that everybody else was free to do as he
desired. The result, abstention of almost the whole village
from voting, should be interpreted as a heavy opposition vote.

Hotevilla's character and ideas are not peculiar, but are an
emphatic form of the general Hopi pattern. >

LaFarge knew that the consolidated village of First Mesa, the
cl‘oses.t to the BIA Agency, f‘is one of the few places where they will
turn out’ to vote 'nb,' when they‘ré against something.""‘ As it
turnéd out, even that "progressive” c_:dnmmity turned out a total of

83 "no' votes. Only 21 "no".votes were officially recorded in all

*LaFarge, Notes, p. 8.
**LaFarge, Notes, p. 19; emphasis added.

"LaFarge, Ruming Narrative, p. 58.
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‘of the other | Hopi villages combined, despite the fact that all

parties involved in the election knew of the widespread opposition

which existed in at least five of those villages. Thus, the success-

ful boycott of the referendum by the ;rillage' of Hotevilla was offi-

cially reported as a .la:idslide_victory of 12 votes in favor with only

" one vote in opprosition. The 237 voters who boycotted the election in

Hotevilla were simply ignored.

The official reported election results are as follows:

Total Total " Total

: For : Against Eligible

Village Adoption -~ Adoption - Voters
Sﬁlmgopavy 97 : 8 o 172
&eﬁaulovi - T 44 2 86

Kyakotsmovi 4

(New Oraibi) 116 ’ 9 178
Oraibi 8 ' 0 73
Mishongnovi 57 ' 1 58
Bacabi 55 0 92
Héﬁevilla 12 1 250
Tuba City : - 85 0 : 207
Polacca 178 83 422

{Copies of the individual village election certifications are attached
as Exhibit 12.)
Since LaFarge himself acknowledged that abstention was a tradi-

tional Hopi way of expressing disapproval, it is no wonder he had
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trouble convmcmg traditional Hopis that 11: was fair for the Bureau

- to ignore them:

No amount of expla.jningf could convince conservative Hopis that it
was right that their failure to vote against the Reorganization
Act had not been counted as so many negative votes.*

To LaFarge and the BIA, the referendum had white American legitimacy,

and thatwas all that mattered.

At least two other matters clouded the electoral process. First,

the BIA Agency Supermtehdent took ‘the' extraérdinary public position
at the time of the election that abstention wés a "yes" vote as far as
he was concemed? This statement further confused and _confounded an
already troubled electorate. Olivér_ LaFarge dismisses that inéident
by saying it was "mfortunate'’:

Then the idea that the vote on the l‘meéler Howard Act was a fraud

--the repercussion of Hutton's unforttmate statement that not vot-
ing was equ:walent to Votmg yes, ¥% .

The second especially troubling matter had to do with the form

. of the referendum ballot. The voting process had become tied up in

religious Symbolism. Mamy traditional Hopis were distressed by the
fact that an "Xx" mark was to be used to indicate a preferéﬁce on the
ballot. To them, that mark wasSizixply a cross drawn on an angle. The
CTOSS was a forbiddenAsymbol. Because of their history of cruel Cath-
olic Spanish Rule, many Hopis viewed the cross with the same fepugf

nance as many Americans view the swastika. These Hopis would have

*LaFarge, Notes, p. 9.

#*LaFarge, Running Narrative, p. 24.
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nothing to do with.an election utilizing such a symbol. In his notes
" about a pre-election meeting held in the village of Mishongovi, Oliver
LaFarge admitted he was aware. of the problem:

. The circle for No had been all .right," but a cross for Yes, that
~seemed Christian to them.* C : .

An important religibus leader of the village of Shungopovi. had
explained the source of the problem to him: .
[TJhe yes vote was indicated by an x, which is merely a cross

drawn at an angle, and the cross is the sign the Spaniards
brought with them when they came to the Hopi villages.**

’ Nevei'theless, when change in the form bf ﬁhe ballot was discussed with
offiéials in Washington, LaFarge insisted on maintaining the ballot
form which utilized an 'x" to indicate one preference because, he
wrote, "the vote might be adversely affected if a -chax'lge.is made."
(Exhibit 13.) |

It cannot be ascertained at this late date what effect that deci-
sion may have had on the total recordéd vote.

| In sum, it must be concluded that the 1936 election which sup-
posedly appfoved the constitution which created the Hopi Tribal Coun- -
cil might at best be characterized as wholesale manipulation and
deception. At worst it might fairly be characterized as a fraud. It
was a chauvinistic, arrogant, and to some degree racist, assault on

- traditional Hopi sovereignty. The admittedly paternal and authoritarian

*LaFarge, Ruming Narrative, p. 10.

**LaFarge, Notes, p. 13.
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mammer of Oliver LaFarge pervaded the entire electoral process lead-
ing to a final result which was amything but democratic. An anthro-
pologist who studied this election came_to;a similar conclusion:

Collier reported to the secretary of the interior

in 1936 that the Hopis had accepted the IRA by a

vote of 519 to 299, the total votes cast representing -
45 percent of the eligible voters, which more than
satisfied the act's requirement that at least 30
percent of the eligible voters on any one reserva-
tion participate in thé referendum (Collier 1936).
According te Wilcomb Washburn (The Indian in America,
page 255), Collier came up with a figure of 50 percent
for the percentage of the eligible voters coming to
the polls a year later, in 1936, to vote on the con-
stitution, in his ammual report of 1937.

Yet, according to the statistics contained in the
ratified and Interior-approved constitution itself,
only 755 people voted in the constitutional referen-
This is 63 fewer people than voted in the 1935
referendum on the Indian Reorganization Act. How
. can 818 voters constitute 45 percent of the eligible
voters in 1935 and, a year later, 755 voters consti-
tute 50 percent of the eligible voters? And how did
Collier arrive at the notion that 50 percent of the
eligible voters flocked to the polls? Interior .
statistics show no figures - not even an estimate -
of the mmber of eligible Hopi voters in 1936. How
can one talk about percentages of eligible voters
when reliable raw data about that population are not
available? Haas (1947) gives two different total
~ population figures for the Hovi in an official
Department of Interior report. For 1935, the figure
is 2,538; for 1936, it is 3,444. The only way to
reconcile the two figures is to assume that 35,444
must be the total population, and 2,538 perhaps the
adult population. Five-hundred-nineteen people
voting "'ves" for the IRA is barely 21 percent of
2,538. Twelve percent of those 2,538 voted "no."
That makes 33 percent voting in that election, not
45 percent. And 755 people voting in the 1936 con-
stitutional referendum does not constitute 50 percent
of the eligible voters flocking to the polls. It
represents 29 percent. Clearly, Collier made up
his own statistics, and perpetrated a good deal
of deception in order to make it seem as if the
Hooi were seeing things his way, when they were

. not. ...
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_ The low "yes" vote does not tell .the whole
story. A mmber of Hopis assert today that
voters were told they were voting for retention
of their land, not for reorganization; that .

‘registration papers were falsified; and that
votes were fabricated. [Richard Clemmer, Con-
-tinuities of Hopi Culture Change (Acoma Books,
1978) p. 60-61.]
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5. 1936-1943: THE DECLINE AND FALL
OF THE HOPI TRIBAL COUNCIL
Thgz Hopi Constitution *'was ostensibly designed to maintain the

traditional 1éadership of the Kikmongwis, the chief religious lead-
ers of each village. At ieas_t this was the argument LaFarge had
used_to.manipulaté' and cajole Hopis to vote for the Constitution..
In drafting the Constitution, Oliver LaFarge was fully .aware that no
constitution would be acceptable to the’Ho.pis. if the Kilkmongwis'
- traditional authority was not recognized and maintained:

It will be reniembered that the office of the Kikmoﬁgwi is
- written into the structure of the constitution, and further-

more it was clearly shown to me that the Hopis would never have
accepted any form of orcamzatlon which failed to do so.®

Wefe it not for all of the damagincr information which has come
to 11oht about LaFarge' s conscious efforts to undercut the power and
authority of traditional Hopi leaders a readmv of the Constitution
could easily convince one that LaFarge simply sought to assist the
Hopis in developing a formalized _federation of their villages which
would preserve the traditional governments.

But the traditional leaders had not been satisfied and had

opposed the Constitution. This opposition -continued and grew in

*Exhibit 11.

**LaFarge, Notes, ».2.
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strength as it became clear that the progressives and so-called "Smar-

- ties" bad come to new powef through the Hopi Tribal Council . In

- responding to a protest which had been registered by the Kilqnongwi of

" Oraibi about the undue progressive influence, Oliver LaFarge wrote a
letter to a U S Senator in January 1937 whlch dlscounted the protest
and which c:haractenzed the traditionals as an 1n51gnlf1cant minority
under the.leadérship of a man whom LaFarge dismissed out of hand as
"not quite sane.' (Exhibit 14.)  (Again LaFarge was quick to slander
Hopi leaders.)- Other protests wére made to Congress about fraud and -
deception in the 1936 Hopi election, but o remedial act:i!on was taken.
(Exhibit 15.) | | -

The failure of these protests was 'no:'fatal to the traditional
Hopis, for a series of events beginning in 1936 precipitated a crisis
within the Hopi commnity and Hopi Tribal Council which
made Congressibnal intervention. unnecessary at that time. 'Ihatv cri-
sis began with the creation of an eicluéive Hopi grazing district and
ended a few years later with the total c.lisso‘vlution of the Hopi Tribal
Council. | -

In 1936, the BIA iésued a series of rulings which established
‘Grazing District Mumber 6 as 'the-solé and exclusive Hopi grazing area
within the 1882 Hopi Reservation. The designation of District 6 was
(;arried out under the authority of the Na\fajo BIA Agency, without amy
Hopi input into the deéision-making process.. It was pz%rt_,of a new

BIA plan to handle the entire area of the Hopi and Navajo reservations
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as "one super land mamagement district." 'I'he' area included within
District 6 included the %rincipal Honi viliages and surroimdinc lands,
but this amounted to only about one-third of the territory encompassed
by the 1882 Hopi Reservatmn ~ Although there were repeated BIA assur-
ances .that. this new bomlda{‘y "shall not be construed in any way as
fixing an official boundary" between the Hopi and Navajo peoples, the

Hopls felt they were being fenced into an even smaller- corner of their
| B uTAN
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rightful land. (Exhibit 16) There was -great' skei:ticism among all
factions within the Hopi commmity, and many protested to Washington.
| Ctmnissioner. John .-Collier made avpersonaAl VlSlt to Hop1 country
in July 1938, in an effort to .assuagé the fears about further loss of
Hopi land rights. As a transtript of that,méeting makes clear, Col-
lier wa;s not gble to éppease' even the "pfogressive" Hopis who were
present. (Exhibit 17.) ’ |
While .v'ar'ious members of the pfogressife Hopi faction took the
view that the Hopi Tribai Council had the constitutional authority to
act on Hopi-Navajo land disputes such as this,- and to negotiate the
prbblems created by the District 6 ruling, traditional Hopi leaders
rﬁéintained-that the subj ect of use and control of Hopi land remained
principally a village matter,' each village having its own historic
land rights. In thisres?ect, the traditional leaders' views were
similar to the views of ‘the Px;tebios of the Rio Grande.
Some BIA officials and advisors agreed ﬁth the traditional
Hopi viewpoint. They argued that even Hdpis who had voted in favor
-of the Hopi Constitution in 1936 had been made to understand that
village boundaries extending to the botivter limits of traditional Hopi
lands would remain under traditional village authority. (Exhibit 18.)
In their opinion, Oliver LaFarge had been ignorant about this aspect
of traditional Hopi land law. ‘ |
These voices in support of the traditional Hopi position were

silenced by highér-ranléing BIA officials who insisted that "'change
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to more tribal sqlidarity and c'doperafioﬁ ,shoﬁld be worked fof" even
if it meant maixipulating the laws and ignoi‘:izig the opinions 6:’_:' the
Hopié themselves. (Exhibit 19.) o |

| The dissatisfaction of‘the traditionai_ Hop;is“ over these d‘evei-
opmenté was e_xpressed in a rﬁmber of ways, including a comi:lete boy-
‘cott of the Hopi Tr.ibal Council by several :vill_ages. As it Became
more and more appar.ent.that’ the BIA was still making unilateral deci-
_ ‘sions (which ignof_ed -even the progressive Hopi Tribal Counéil)’, the
boycott continued‘to- grow. By early 1939, the Washihgton office
of the BIA was drafting aﬁd considering proposed amendments to the
Hopi Constitution to _bvercome the proble!ﬁ the Hdpi Tribal Council was
having in making a qu'ofum at its meetings; ‘One such proposed amend-
ment found in BIA files yreads as follows: A

No business shall be done unless at least a>maj ority of the

members from the villages, which have been participating in the
‘Tribal Council for the electoral year, are present [Exhibit 19 -]

Again it is clear thz;t the BIA was prepared to foist on the Hopis
~a form of "democracy” and "Inajority Tule" in tvhich only the voices of
"participating," that is, conperative, Hopis néed be heafd. Accord-
ingb to Washington, the opposition Atradi'tionals could lawfully be
ignored even if they constituted a majority,v juét as Oliver LaFarge
had ignored them in 1936.

At the same time, the dispute over being confined to District
6 heated wp as the United States govermment begaﬁ 'buildiﬁg fences on

the boundaries. The BIA continued to take the public position that

59

HPO017721



these fences were nof establishing any new Hopi reéervation bounda-

ries. (Bdbits20,21) |

- Dissatisfaction w1th tixe'Hopi Tribal Council continued to grow.

" Even progressive viliages such aé the cqnsolidated village of First.

Mesa sent 6nly part of its allotted represéntation to the Council.

When the 1940 Council was convened in late 1939, -there wefe not enough

_certified councilmen presént tb constitute a bare quorum. (Exhibit 22.)
In early 1940, Oliver LaFarge wroté Commissioner john Collier

a lengthy letter which supporfed Hopi Tribal Council authority over

land issues such as the District 6 boundary question. ‘(Exhibit 23.)

LaFarge was attempting 1:hrbugh this letter to bolster the authority

. and prestige*df the Hopi Constitution and the limping Council which

he had created. | ' V
SiJnuitaneously, the BIA reverséd its position and took steps

fo h'ave District 6 declarec.l an exclusive Hopi Reservation. 1t appears

that those in power withiﬁ the BIA were too impatient to wait for the

Hopivfr,ribal Cowncil to consolidate its authority and do the bidding of

the BIA on this issue. By 1941 .all official denials were forgotten

and 'thé BIA submitted to the Secretary of the Interior an order for

his sighature which would have officially turned District 6 into an

exciusivé Hopi Reservation, with the remainder of the 1882 Hopi Res-

. ervation designated as parf of bthe Navajo Reservation, for the exclu-

sive use of Navajos.*

%A decade earlier an effort had been made to obtain federal leg-
islation authorizing the Secretary of the Interior to create such a
boundary, but Congress had refused to pass such legislation because
of protests from Hopis and Navajos.
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This plan was thwarted by a legal opinion rendered by the Soli-

citor of the Department of the Interior on February 12, .1941»._' The
Solicitor ruled that the prdposed division of ‘the 1882 Hopi Reserva-

‘tion into exclusive Hopi and Navajo reservations would constitute an

illegal creation of a new Indian reservation without the required
Cdngressional ‘approval. To get around his ruling (and the law) ., théA
Solj.citor‘froposed that almost the same results could be arranged .
through manipulation of BiA grazing fegﬁlations. Hop1 livestock per-
mits could be issued for District 6 .onlyf, and Navajo livestock per-
mits would be denied within District 6. Hopis or Navajos found resid-
ing.on the"wrong side of the District 6 boundaries éould be strongly
encouraged or forceably compelled to relocate on the other side.

This segregation of Hopis from Navajos would be accomplished 111 the
names of "'grazing segfeg’ation" and "'farming segfegation."*

The Solicitor knew that the Hopi Tribal Council could not with-

stand the backlash it would receive from the Hopi people if it for-

mally agreed to such a plan, so he proposed a clever alternative which

had the Council handing out these grazing pemmits without ever officially

approving them. The Council could thereby be deemed to have given its

*Although the Solicitor's opinion paved the way for official
segregation of the Hopis into a small portion of the 1882 Hopi Reser-
vation, it did have the beneficial effect of preserving Hopi legal
rights (as yet only on paper and unspecified) to the lands and natu-
Ttal resources throughout the 1882 Hopi Reservation.
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aDproval through its part1c1pat10n

A formal agreement ‘or the 51gmnv of a document by the Hopi Tri-
~bal Council is not necessary if they are reluctant to take such
 positive action. If the tribal council will assist in the exe-

cution of the regulations through the issuance of permits within

the Hopi Unit [District 6] and in such other ways as may be

appropriate, their acqulescence will be sufficiently demonstrated.

- [Exhibit 4. ]

The BIA had determined to resolve Hopi-Navajo disputes in the
mammer it thought best, and only the. appearance of agreemonf by the
Hom Trlbal Council would be requlred to give legitimacy to the gov-
errment's efforts. The Hop1 Tribal Counc11 was designated as a tool
to carry out a plan to which neither Hopls nor Navajos had agreed
It is Important to recall that -Lederal power to control the use of
Hopi land has always been a na]ced'arrogafion of power without any
legél foundation or authority and absolutely without the consent of
the Hopié.

_ Even the Hopi Tribal Council had trouble swallowing these -

' developments, and in late 1941 an exchange of questions and answers

took place between the Council and Commss:Loner John Collier on var-
ious legal -issues concerning Hopi land rlghts. (Exh.lblt 25.)
Collier tried to assure the Council that their cooperation in the
grazing program and in chan_ges of the boundaries of District 6 would
in no way affect their fights. -

The Hopi Tribal Council which addressed these developments in

early 1942 was on its last leg. There was barely a pretense of legi- V

timate representative government left in that body. The Christian-
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progresswe minority had moved into control of the Council, and its
behavior had been scandalous to the tradluonals and to the over-
whelming majority who saw the Cmmcil as a rubber stamp for the BIA.
Otto Lomavitu, one of the leading prpgféssives_ of Kyakatsmovi (New
Oraibi)--one of the prog-ressives about whom Olivei' LaFarge héd made
spec1a1 note--had become chairman of the Council. A semimry—edu;
cated Chrlstlan he was jailed for statutory rape in.1938 and left
the Hop1 scene. ' |
- In March 1942, By—ron Adans “the Christian m1551onary (and most:
notorious "Smartie" named by Oliver LaFarge), was chairman of the
Council. A resolution made when Adams was chéirman in March 1942,
by the Council, protested the District 6 developments, but it indi-
. | cated thét only s_e\'ren Council members were present to sign it, less
“then a legal quorum. The next month, Commissioner Collier ordered
that new District 6 bomdarles be studied and proposed. Willard R.
Centerwall, "associate regional forester from Phoenix, carried out
ths study and made a report in July 1942 which recommended that
approx1mate1y 100 000 acres ‘be ladded to the 500,000 acres of the ori-
ginal District 6. This report carried the a@proval of the BIA super-
intendent of the Hopi Agency and, most importantly, the signature of
approval of Byron P. Adams, Chairman of the H.opi.Tribal Council.

- Since there was no lawful authority for v»By'ron Adams to -givé a:.ith-
orization on behalf of the Hopi government, it appears almost certain

~ that the BIA used him, his signature, and his title to place a veneer

%For an account of this incident see The Hopni Indians of 01d
. Oraibi by Mischa Titiev (University of Michigan Press, 1972).
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of legitimacy on the gweMt‘s ..oj:he'rwise lawless"pr_ogram}

. When the new botmdaﬁeé ‘were-appro‘ved]by Washington in April |

1943, District 6 had become ;m"exclﬁ:sive Hopi Reservation. The Hopis -

“had been officially confined by the BIA--with the seeming approval of
the Hopi Tribal Comcil--to this small corner of their historic land-
holdinvs .Once again, the HOplS had been hed to and manipulated by
the federal oovemnent resultmc in further loss of Hopi lands.

In 1970, the Indian Cla:xms Cozrm;ssmn would review these events
and Tule that the creation of Distfict 6 as an exclusive Hopi Reserva-
tion was an act by the United States wﬁich "extinguished" Hopi abori-
glnal nghts to the remamder of the 1882 Hopi Reservation, some
1,900,000 acres of land The so-called extlncruls}ment of these Hopi
land rights within the 1882 Hopi Reservatlon and the 1882 extmgulsh—
ment of 2,191,304'acres of Hopi land outside the 1882 Hopi Reserva-
tion were to later constitute the basis of the $5 million settlement
proposed for Docket '196‘.

Having been complicit in the establishmént of the exclusive
Hopi Reservation of District 6, the Hopi Tribal Council lost the last
remmant of support which it had claimed among the Hopi péople. One
historian sums up thé decline‘ of the Hopi Tribal Council in these words:

Uneducated because of years of neglect, totally unfamiliar with
white procedures, and often greedy for whatever small recompense
they could manage, the members were generally regarded as rubber-
stamp stooges blindly obeying the dictates of the govermment's

local Indian agent and the tribal lawyer appointed to handle
their affairs.*

*Waters, Book of the Hopi, p. 387.
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The Tesistance which the traditional Hopis had mounted during
3 the election and the fqllowi:ig years now bore fruit as the Hopi peo-
ple's near-unanimous boycott of Hopi Tribal Council matters brought
to an end that illegaily imposed governmental structure.. Having
made this puppet C(inuncili dance to its txme'uﬁtil the Council had lost
all semblance of legitimacy, the United States government als§ withf-
drew its recognition of the Hopi Tribal Council at this time. Commis-
sioner John Collier visited Hopi. country in 1944 in hopes of reviving
the Council but his efforts weré'mlsuc;:éssfu;. Froxn~1943 .to 1955,
the 6n1y‘Hopi govermnent which existed in Hopi country was fhe tra-
ditional village government.
Oliver LaF‘arge, the founding father of the Hopi Tribal Council,
‘reflected on these developments in a 1950 postscript to his diary:
Fox; all my doubts and wﬁat should have been adequate perceptions,

I failed entirely to foresee what actually happened, and which
. when it happened, seemed obvious and to be expected. -

The pattern of tribal council, decisive action, minority self-
subordination, etc., simply did not suit them. Dan Kotchongva
was brilliant in using the Council as a sounding board, and in .
making the maximm of irritation through it. Otto Lomavitu and
~his ilk talked too much. The Council stopped meeting, no new
representatives were chosen, the Constitution went into abeyance.

Above all, no village, I think, was prepared to surrender amy
part of its sovereignty, or to lay aside any of its quarrels with
other villages.* :

Joln Collier, in his memoirs, also looked back at the failure

" and death of the Hopi Tribal Council:

*]aFarge, Ruming Narrative, postscript.
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The work by LaFarge had and retains a particular interest. It
took into account all of the institutional structures of the
.eleven Hopi villages or city-states. Ihe Hopis adopted this
constitution and it has never worked. The constitution conformed’
to the institutional structures of the Hopis, but it assumed (an
unavoidable assumption, as-of the date it was drawn up) that the
Hopis would utilize the constitution with what may be termed an
Occidental rationality. The constitution did not take into
account, and even with the deeper knowledge of later time, could
not take into account, and promded [sm] chamnels of expressmn
for, the conscious and unconscious motivations and accompanylng
resistances of the several diverse Hopi societies.®

Collier thus claimed ignorance as the excuse for imposing the consti-
tution and Hopi Tribal -Council on the Hdpi people, but he faced up to
the fact that the Council had "never worked" because it was, in

essence, a2 non-Hopi scheme of govermment.®*

.*Johﬁ: Collier, From Every Zenith, Denver: 1963.

**Collier became Professor of Sociology in New York City after he
left his job as Commissioner of Indian Affairs in 1945. His profes-
sional admiration for Hopi society is contrasted with his inability or
unwillingness to face the.fact that his administration of the BIA had
inflicted great damage on that society. Comments he made in the for-
ward to his wife's book about the Hopis show how Collier removed him-
self from the "events" which were then threatenmg traditional Hopi
society:

But here, rlght within the United States whose "sense of society'!

is so underdeveloped are these societies complete, very complex, -

highly integrated, and thoroughly conscious concerning themselves,
which are the pueblo city-states. When deeply exam:med they
enrich enormously the "'sense of society.' Toward them, our cos-
mopolitan mind can gaze without fear and without scorn; for they
are small, are devoid of aggression toward us, and are inhabited
by a human beauty both strange and sweet. And they stand know-
ingly -at the brink of a precipice, across which events are push-
_ing them toward death [Laura Thompson, Culture in Crisis, New
York: 1950, p. xii]. .

Collier, LaFarge and the others who participated in the modern-day,
"enlightened" era of BIA management of the Hopis steadfastly refused
to acknowledge publicly what they knew privately, the active role they
played in generating a crisis whlch threatened to destroy traditional
Hopi society.
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One of Collier's chief assistants during the crucial early years
of his IRA program was an anthrovologist named Scudder Mekeel. From
1035 through 1937, Mekeel directed the Applied Anthrovology wnit of
the BIA, served as Collier's personal representative, and supervised
TRA campaigneis such as Oliver LaFarge. . |

In a 1944 article entitled "An Appraisal of the Indian Reorgani -
zation Act,"* Mekeel looked back cn the first ten years of Collier's
administration. In that article Mekeel makes some surprising admis-
sions ébcut the colonialist nature of fhe IRA progrém, even comparing
that program to the "indirect rule" which the British were then utiliz-
ing to control and maintain their far-flung colonial empire:.

" The Indian Reorganization Act . . . closely resémbles the Brifish
policy of "indirect rule" in that the native political and social

organization is strengthened by utilizing it for administrative
purposes,

After ac}mowledging the close struﬁtural similarity between the United
States' IRA program and British colonial domination of subject peoples
In Africa and Asia, Mekeel immediately argues that the policy behind

the IRA was complefely different from British colonial policy because
the IRA had "humane' objectives, whereas the BritishAsought to exploit

their colonies.** As will be demonstrated below, that supnosed differ-

*American Anthropologist 46(2, Pt. 1):209, 1944.

**It should be recalled that the IRA policy was formulated before
colonialism became anathema under international law, before the crea-
tion of the United Nations, before the liberation of most Third World
colonies, and before the civil Tights movement in the United States.
It was widely assumed in the 1930s and 1940s that white governments
were legally entitled to interfere with and dominate the affairs of
non-white peoples.
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eﬁce between United States .doﬁﬁnation and Eﬁropeaﬁ colonialism fades
i_xito obscz.ﬁ'ity as United States interest in Hopi mineral resources
" grows in the following decades. | B

‘After candidly conceding that the IRA govefmxents were estab—A
lished to sér\)e as administrative cbr_idﬁits for United States policy,
Mekeel discusses the disfuption caused by the IRA in hlany commmities.
He esvecially singles oﬁt the dangefs posed by the IRA to strong tradi-
tional Indian commmities such as the Pueblos who, he noted, "without
the Indian Reorganization Act, have real self-goverrment." |

Those tribes who can profit most by the Indian Reorganization Act
and grasp its benefits are those most nearly assimilated. The
same is true for individuals within a tribe. Those individuals
who are well along toward assimilation (therefore, many mixed-

. bloods) are the ones best able to understand the Act and its pro-
visions as well as to carry on under a constitution or to make
use of its loan provisions.

------------------ e P e es e v s eseenteseYSEeLIOIPSTPTIOILIEOCTVIOERSEEEREEDIEOSY

Those groups of Indians who are still little affected by white
culture, particularly non-English speaking full-bloods, have been
mainly at a loss to understand the Indian Peorganization Act and
the intentions behind it. . . . Mixed-blooded, and other better
assimilated, tribesmen are better fitted to manipulate the poli-
tical patterns involved in organization and to profit economic-
ally as well. : S

R A I I R R R A A I R R B B

There are several dangers in writing up [IRA] constitutions for

groups that are still predominantly full-blood and that maintain
their culture largely on traditional patterns. This is particu-
larly true of the "'functional® Pueblos.  Such constitutions may

hasten the breakdown of the political structure or may give the

existing structure so much rigidity that it might survive to

the disadvantage of the people it is supposed to serve.

It seems that Mekeel had the Hopis on his mind when he wrote

these warnings. However, the knowledge that imposition of IRA consti-
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tutions on Indian peoples such as the Hopis might foster the "break-
down'” of traditional self-govermment did not dissuade the United .
States from trying to Te-impose the IRA on the Hopis in the years

to come.
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6. 1943-1950: FENCING IN THE HOPIS

The UTS. ’gd\}enment's decision to segregate Hopis from Navajos
was ‘soon implemented. The existence or nonexistence of the Hopi Tri-
bal Council was of little significance since the BIA's program had
never been dependent on the cooperation dr consent of the Hopi peof)le
or their govenment. '

Neaf the eﬁd of his tenure as Commissioner of Indiaim 'Affairs,
John Collier made ‘his la.ét official visli‘cv, to Hopi country on Sepf;em-

ber 12, 1944. He stated at a public meeting his conclusion that the

only just solution for Hopi-Navajo land problems was to find additional

lands--non-Indian lands--for the Navajos. But he noted that "white
cattlemen and politicians ﬁll fight agéinst it." He acknowledged
that these whites (who were .residing on aboriginal Indian lands) were
resolved to keep theilands they occupied énd even eager to take away
Indian reservation lands. ‘He ﬁrged the Hopis to keep fighting for
their rights: | |

 The way the Government can work in the future in pushing the
Navahos back and pushing out your boundaries, is to get more land
for the Navahos somewhere else, and make it so appealing to them
that they will be willing to give up their rights on the Execu-
tive order for that land. Now, to ask the Govermment to do this
is not an easy thing to bring about, especially in this part.
Extension is hard to make because the white cattlemen and poli-
ticians will fight against it. On the contrary, they want to
take it away. Now I say, I understand your bitterness and anger.
Keep it up! But add a determination to find a way out. This
whole case has to rest upon the honor and decency of Congress.

If the thing I'm suggesting could be brought about, and land
could be bought for the Navahos, the Government would compensate
them on the improvements they made. We cannot move the Navaho
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until we find more land for them some where else. It may be that
you people do not want to go any farther than to protest and say
that you are being suffocated. Keep it up! Let your friends do
the talking. Work on public opinion; tell the public, and work
with them. The Hopi is being wronged. He is worth something,
and if we will all work together, something might be accomplished.
I'm telling you how to do things and get them done. You have a
moral inheritance. [Exhibit 26.]

.As complaints about the District 6 boundaries kept comi_ng to his
attention, Commissioner Collier responded by admitting a sordid history
of U.S. domination of the Hopis, but refusing to accept responsibility
for their plight in 1944:

The policies and practices of the Government in the early years of
this century and before did have the effect of dividing the Hopi
Indians. At Oraibi emotions ran so high that if any other people
in the world had been involved bloodshed would have resulted.
Because the Hopis believe implicitly and profoundly in living in
peace, they were able to avoid armed conflict but at a terrible
cost to their institutions. As a matter of fact, they have not
yet recovered fromthe moral shock which occurred at the time. You
.probably know the story of how contending factions lined up in the
middle of the plaza and pushed against each other until one side
was literally pushed out of the plaza.

It is true also that the Government compelled children to leave
home, and kept them in boarding schools for years on end. This is
a further effort to break down the culture and the resistance of
the people.

In all of the above part played by the Government does not make
a pleasant record. In later years it has been necessary to act
firmly when we knew that the life of the tribe was at stake. If
in an earlier day our policies had been tinctured with greater
humanity, our relations now might be more friendly.[Exhibit 27.]

Collier took solace in the notion that although he concededly had med-
dled in pri affairs, he had ohly "acted firmly"" while all who preceded
him had been guilty of outrageous, authoritarian suppression of the

Hopi way.
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In February 1945, fences were cdupleted by the BIA along the

~ revised boundary lines of District 6. The newly appointed Commiis-
sioner of Indian Affairs, William A. Brophy, contimued to answer
angry Hopi petitioné against the fencing w:.th assurances that Hopi...
land rights would not be affected. (Exhibit 28.) -As the Hopi and
Navajo BIA Agencies began to work closer fogether to implement the

, 'govémnen_t's soil and water éonservation pi‘ogram,- stock reduction pro-
grazﬁs were begun in earnest and Iﬁany Hopi vand Navajo herdsmen suffered
as their source of livelihood was suddenly taken from them. The BIA
insisted on a 40% re-duction..‘of livestock, a drastic action which
meant severe hardship to many, especially the Hopis of Third Mesa. A
protest letter sent from First Mesa leaders shows that there was a
broad consensus of opposition to the BIA's program. (Exhibit 29.)

In March 1948, another BIA f)lah to resettle Hopis wgs'prepared,
énd in 1949 a handful of Hopis were convinced to remove themselves
from their ancient mesa villages to an :Indian- reservation aiong the
-Colorado -River which had served as an interrment camp for Japanese-
Americans during World War II.* The BIA offered each Hopi family 40
acres of irrigated land if settlement were agreed upon and all rights
as Hopis wefe gi\?en up. This resettlement program was as ill conceived
»as' those which the BIA had considered in the past. It was doomed to

failure because Hopis were not about to. leave th_eir homeland in any

*The internment camp had been knovn as the Poston Relocation Cen-
ter. It was primarily under the administration of John Collier and the
Indian Service. Collier had sought to make it a model center in the
training for management of subservient peoples.
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significant numbers. The program had been presented as a glowing
solution to many Hopi problems in Washington in 1945, when Byron
Adams, who said he was "speaking for the tribe,' made an appearance

before the House of Representatives Committee on Indian Affairs. A

mmber of Congressmen saw this as a step in the direction of allotment,

assimilation, and termination, the direction they favored for Indian
policy, and a direction in which official Indian policy._would again
turn in the 1950s.

-During these developments, the number of Nzivajos living inside
the 1882 Hopi Reservation continued to increase. By 1950, there ‘were
about 6,000 Navajos within the area, twice the Hopi population which
was by then effectively confined to District 6. The Hopis were left
with only 600,000 acres of land, haviﬁg lost control of a total of at
least 4,000,000 acres of land since the Treaty of Guadalupe Hidalgo
in 1848. After a century of United States domination, the Hopis held
on to only 15 percent of the aboriginél land which the United States
would later concede had been theirs in 1848, and to less than 10 per-

cent of the land which the Hopis claimed as their rightful heritage.

7. THE DISCOVERY OF HOPI MINERAL WEALTH

Despite all of the reversals and hardships they had suffered,
traditional Hopis could take comfort in the mid-1940s that they had
managed, through tenacious and passive resistance, to maintain con-

trol over the core of Hopi life and culture. The IRA, Hopi Constitu-
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tion, and the Hopi Tribal Council had ‘died._ The authority of the tra- '

ditional village governments under the léadership of the Kikmongwis
had been reétored. None of their historic, sovereign rights had been
surrendered or abandoned. . |

But even this qualified victory was immediately threatened by'
new developments. For at the very moment that the C‘ouncil.went into
abeyance and fhe BIA stock reduction program cont:imiéd in force, Stan-
dard 0il Company and other gianf 0il companies were beginning to pres-
sure the BIA for permission to exploit mifzeral resources on Hopi land.
Mineral explération had already begun, and prelijninary‘ Teports con-
cluded that the Hopis were sitting on vast mineral wealth. . V

As early as February 1944, the Hopi BIA Agency Superintendent
wrote the Commissioner of Indian Affaifé about the need to work out
leasing procedures with these companies. (Exhibit 30.) what, he
asked, would be the leasing procedure in the absence of a Council?
Who had authority to ilease the land which 'was found inside the 1882
Hof)i Reservation but outside the exclusive Hépi reservation of Dis-
trict 6? These questions had ‘to be answered before leasing could
take place becz;mse the federal 1ax§ in effect at that time provided
that these Indian lands could only be leased for mmlng purposes ''by
authority of the tribal éouncil or other authorized spokesmeh for

such Indians T

%25 U.S.C. 296. The approval of the Secretary of the Interior
was also required under this law. The traditional "authorized svokes-
men" for the Hopis were not heloful to the BIA for they vehemently
opposed the BIA's plans for mimeral exploitation.
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On June 11, 1946, a formal opinion entitled Ownership of Minefal

Estate in Area of the Bxecutivé Order of December 16, 1382, was ren-

dered by Felix S. Cohen, Acting Solicitor of the Depai*ment of the
Interior. This opi:ﬁ.’on held that Hopis ;ap_g_ Navajos owned the mineral
estate to the 1882 Hopi Reservation, that the Navajos had acquired
mineral righté because they had beenl settled in that area with the -
approval of the Secretary of -the Interior. Before 'leasing could

occur, approval woul& have to be obtained from the tribal coumcils or

' authorized spokesmen for both the Hopis and the Navajos.

Needless to say, this opinion compllcated matters for the BIA
officials who were mtefested in having mineral leases signed quickly.
In July 1947, the BIA Hopi Agency Superintendent wrote the Commissioner
a letter explaining thaﬁ opposition to restoration of a Hopi Trj.bal
Council remained very strong among the Hopi people. (Exhibit 31.)

He reconmendéd that the Commissioner draft federal legislation which

would allow the Secretary of the Interior to sell Hopi mineral Trights

. without any formal consent of the Hopis. In the alté'mative he recom-

mended that the HOplS be reoroanlzed mto three separate commmities,
one for each of the three mesas ‘on which most of their villages were
located. '

In Noﬁember 1947, Assistant Commissioner D'Arcy McNickle recom-
mended to the Hopi Agency Superintendent that he éoﬁsider reorganizing
the Hopis "on a sti‘ictly political -and secular pattern leaving the

Kikmongwi out.of it entirely." (Exhibit 32.) = This, he thought,
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woﬁld facilitate leasing. He suggested that the BIA Superintendent.

could undercut the Hopi Constitution and, on his own initiative, call
for a constitutional amendment which would, hopefully, result in the

complete sémlariz_ation. of Hopi govermment.

A few months later Assistant Connniésioner McNickle receivec_i'g
memorandum from the Chief of the Minerals Section of the Land Office
of the Department of the Interior advising that "it does not appear
that leases acceptable to oil companies may be made under existing
law unless the Hopi Indians will orgar;ize a tribal Acmmcil as pro-
vided in the Hopi constitution.” (Exhibit 33.) It appears that
"the o0il companies were :'msisi:ing on the legai security which the
Hooi Tribal Council's signature would give them under United States .
 law. The same memorandum suggested consideration of a proposed bill
whereby Congress Mld authorize the Secfétary of the Interior to make
leases of any Hopi lands as long as a simple majority of Hopi villages
consented. | | '

The oil companies kepf "demanding quicker action'' from the BIA,
and plans to satisfy their deménds were considered throughout 1948.
(Exhibit 34.) In May of that yéar, Assistant Commissioner McNickle
" suggested that since it would be "difficult to operate'” under any plan
requiring Hopi or Navajo consent to mineral leasing, he would favor legis-
lation authorizing leasing without any consent of the Indians. (Exhibit' 35.)
In June 1948 ,. Acting Commissioner William Zimmerman, Jr., wrote the -

BIA Hopi Superintendent a letter in which he, strongly recommended
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that efforts be made to reconstitute the defunct Hopi Tﬁbal Council,
even if éolely for the purpose of making minerai leases. The alter-
native, he wrote, was leglslatlon authorlzmo the Secreta:ry of the
Interior to make these leases on his own authonty (Exhibit 36. )
The oil companies were kept appnsed of these developments ‘and were
urged to file thelr leas:Lng appllcatlons with the BIA Hop1 -\gency
(Exhlblt 37. )

The ever momtmg pressure from oil companies demanding mineral
leases added a new dnnensmn to the problems facmg traditional Hopis.
The BIA was clearly not w1111ng to resume formal recognltlon of the
traditional village governments under the Kikmongwis, even though
these were the only functioﬁing Hopi goverrments at the time. In-
stead, the BIA was beginning a new campaign to breathe life into the
Hopi Tribal Council. The BIAI had decided that it could carry ouf
the BIA program of Hopi-Navajo segregation and stock reduction with-
out going through the formality of ‘obtaiining the approval of the i
Hopi Tribal Council, yet that formality was being insisted upon by

the oil companies who feared their leases would not hold up to court

challenge unless they were executed by the official IRA cons;ltutlonal

government, the Hopi Trlbal Council.
The BIA had determined to do.whatever was. necessary to make the

leases acceptable to the oil companies. Clearly, the rationalization

went, the leases were in the "national interest” (of the United States).

There is almost no discussion in the BIA files about the possibility
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that the Hopis might legiﬁmately‘oppose mineral leasing of their land.

One way or the other, the BIA would do what it and the mineral companies '

considered to be in the best interest of the Hopis (and the United States).

8. TRADITIONAL HOPI LEADERS SEND A PETITION
OF PROTEST TO PRESIDENT TRUMAN
In late 1948, all of these dévelopments were discussed at a
meeting called by the traditional religioﬁs leaders of the Hopi vil-
lages of Hotevilla, Shungopdvy and Mishongovi. At tha.t méeting, a
decision was made to take a public stand on all the issues. The pro-
pheciés and policies of traditional Hopi leaders would be expressed
through appointedinter;v)retefs. Much information about traditional
Hopi religion was made public for the first’ time. | |
- From this meeting came. thé decision to send a petition qf pro-
test to United States President Harry S. Truman. ‘A five-page letter
" to the President dated March 28, 1949, sﬁmna:cized traditional Hopi
beliefs, traditional Hopi land rights, and»the traditional Hopi posi-
tion on a mmber of other issues. (Exhibit 38.) It is a remarkable
document in American Indian history, a proud and reasoned affirmation
of Indian sovereignty. V _ |
Included among the issues presented to President Truman is a
_statemenf of opposition to minei'al leasing:. ,
We are being told by the Superintendent at Keams Canyon Agency

about leasing our land to some oil companies to drill for oil.
We are told to make decision on whether to leasé out our land
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. - and control all that goes with it or we may refuse to do so.

' But, we were told, if we refused then these 0il Companies might
send their smart lawyers to Washington, D.C. for the purpose of

- inducing some Senators and Congressmen to change certain laws
that will take away our rights and authority to our land forever
and placing that authority in another department where they will
be leasing out our land at will. . . . '

Neither will we lease any part of our land for oil development at
this time. This land is not for leasing or for sale. This is
our sacred soil. Our true brother have not yet arrived. Any
prospecting, drilling and leasing on our land that is being done
now is without our knowledge and consent. We will not be held

- responsible for it. S ' '

The line was being clearly drawn as the traditional Hopi leaders for-
mally presented théir ch:illenge to the mineral leases which the
United States and the o0il companies {ve;re so -eager to obtain. These
traditional Hopi leaders had learned about the threat to give the
Secretary of the Interior all ieasing authority if the Hopis did not
. cooperate, and they were not goiﬁg fo submit to sqch‘ a threat. They |

Chqse instead to coﬁtinué their resistance and to rest their case on
their sovereign rights: | |

Wé are still a sovereign natij'on.“ Our ‘ﬂag still flies throughout

~our land (the flag of our ancient ruins). We have never aban-

doned our sovereignty to any foreign power or nation. We've been
self-governing people long before any white man came to our shores.

- What' Great Spirit made and planned no power on earth can change it. "~

9. EARLY TRADITIONAL HOPI PROTEST AGAINST
THE INDIAN CLATMS COMMISSION

Included in the 1949 protest lettér to President Truman was a
statement of opposition to the filing of any Hopi claim in the Indian

Claims Commission. Thus, opposition to the Hopi claim which became
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known as Docket 196 was registered even before the claim was filed in
._ ' the Indian Claims Commission. B

The Indian Claims Comission had been established by Act of Con-
gress in 1946. The Act authbrized Indiéns to file claims against the
United States for past wrongs. . Ali such clains had to be filed mthln
five years of the passage of the Act. | '

Those Congressmen who supported the Indian Cla:uns Commission Act
did so for a varlety‘of .reasons. Same s:mply wanted to help redress
past wrongs which the United States had done to the Indians. Others
indicated a desire to reward returning Indian veterans who had served
cormiehdably 1n World War II. Some ConoreSSmen saw the Indian Claims
Commission Act as a further spur to assimilation of Indians into
white American society and the United States economic system. And cut-

: ting across the spectrum of support for the Act was a desire to put an
. end to éll Indian land claims, to remove the Indian clouds hangiﬁg.
- over white land titles in many parts of the United States.

The importahce of this latter factor is demonstrated in the lan-
guage of the Act itself. One provision of the Act expressly forbids |
any future legal cléjm to be made for ény of the matters touched upon
by the Indian Claims Commission once that claim is paid: |

The 'paym'ent' of any claim, after its deteminatioﬂ in accordance
with this chapter, shall be a full discharge of the United States

of all claims and demands touching any of the matters involved -
in the controversy.[25 U.S.C. §70u] :

. The BIA actively encouraged all Indians to file claims in the
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Indian Claims Commission. For some Indians, especially those who were
no longer physically or spiritually rooted to their historic lands,
the compensation offered by the Commission was seen as a measure of
redress for past wrongs to their people. Others, especially those
Indians still living on Indian land and still holding fast to tradi-
tional Indian values, saw the Indian Claims Commission Act as merely
another attempt of the United States goverrment to make legal--in
exchange for a few dollars-*the theft of Indian lands which should
rightfully be returned to the Indian peoples.

Traditional Hopi leaders were among the many Indians who were not.
willing to give up their historic land rights in exchange for money.-
Their petition to President Truman made known their opposition to
the filing of any Hopi claim:

Today we are béing asked to file our land claims in the Land

Claims Commission in Washington, D.C. We, as hereditary ghlgf—-

tains of the Hopi Tribe can not and will not file any claims

according to the provisions set up by land Claims Commission
- because we have never been consulted in regards to setting up

of these provisions. Besides we have already laid claim to

this whole western hemisphere long before Columbus' great,

great grandmother was born. We will not ask you, a white man,

who came to us recently for a piece of land that is already

ours. We think that white people should be thinking about
asking for a permit to build their homes upon our land.

By letter dated May 16, 1949, the Commissioner of Indian Affairs
answered the petition on behélf of President Truman. (Exhibit 39.)
A most ‘r-xoteworthy part of the Conmissioner'é lettér is his statement
encouraging the I—quislto file a claim. The Commissioner irresponsibly

stated in his letter that if the Hopis filed a claim they might thereby
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obtain a court order -restoriﬁg lands to them. This statement was
madé»despite thé' fact that the United States government had already
argued successfully that the Indian Claims Commission could award
only money damages, that it could not lawfully order the return of
Indian land. On December 30, 1948, almost five months before the

Commissioner's letter, the Indian Claims Commission had ruled in

the case of Osage Nation of Indians v. United States that it could
grant only money damagés:
The Indian Claims Commission Act does not specifically state
the character of relief the Commission may grant, but this
“lack of specificity is not vital, for its provisions plainly

1imit the relief to that which is compensable in money [I Ind.
Cl. Comm 54, 65 (1948)] .

In his attempt to win traditional Hopi support for the filing‘of a
Hopi claim, the Commissioner of Indian Affziirs had either ‘qukcn from
| complete legal ignorance or had brazenly lied to theni about the legal
significance of such a claim. The course of the BIA's conduct over
the next 28 yeafs would suggest that the Coamnissvioner‘s letter was

in fact a deliberate misstatement of the_ law, Afor the BIA would con-
tinue to mislead the Hopis on the legal effect of the claim.

Such deceptionvwas. not easily accomplished, however, for the
traditional leadérs continued to 4prote-st in letters to Washington.
One such protest letter of Décember.'ZB, 1949, sums up their bpposi—
tion in these words: | |

We will not sell our heritage, our homeland and our birthrights
for a few pieces of silver.[Exhibit 40 ]
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The traditional Hopi leaders were convinced that there was also |
deception in the proposed 'Hopi-Navajo Rehabilitation bill which was .
pendjilg' in Congress at that time. The goverrmxenf was offering 90
million dollars for Hopi and Navajo "rehabilitation” programs. -The
traditional Hopi leaders wanted nothing to do with this money. They
saw that an ulterior motive was the igranting of state jurisdiction .
over the Hopis and Navajos. Fortmiétely, President Truman vetoed the
bill which contained a provision giving the States of Arizona, New- '
Mexico, and Utah such jurisdi'ctionpver Indians within their borders.

United States aid programs such as this, which were under the
exclusive control of the BIA, were seen by the traditional Hopi lead-
ers as of no benefit to the Hopi people: -

We have been told that there is $90,000,000 being appropriated
by the Indian Bureau for the Hopi and Navajo Indians.. We have
heard of other large appropriations before but where all that
money goes we have never been able to find out. We are still
poor, even poorer because of the reduction of our land, stock,
farms, and it seems as. though.the Indian Bureau or whoever 1is
planning new life for us now ready to reduce us the Hopi peo-
ple under this new plan. Why we do not need all that money
and we do not ask for it. We are self-supporting people. We
are not starving. People starve only when they neglect their
farms or when they become too lazy to work. Maybe the Indian
Bureau is starving. May be a Navajo is starving. They are
asking for it. Too, there are the aged, the blind and the
crippled needed our help. So we will not-accept any new theo-

ries that the Indian Bureau is planning for our lives under
this new appropriation. - Neither will we abandon our homes.

The official plans for the use of the rehabilitation monies also
help clarify the interest the United States had in promoting the
appropriation. Large sums were designated for the preparation of a

grormdtvork, for the develbpment of Hopi mineral resources. A total of
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" $500,000 was set aside Afor_"survéys and studies of timber, coal, mine-
ral, and other physical and human feéodrces." A]most half of. the total
grant, $40,000,000 was earmarked for the dévelopment of roads.

And $9,250,000 was to be spent for the development of off-reser-
vation employment and off-reseﬁation resettlement, xfxost of which was
to be used for the relocation of Hopis to the Colorado Indian Reserva-
tion. Widespread Hopi 'op'position to this program had already long been
noted. This clearly was not an Indién rehabilitation program designed

by Indians.

' 10. PROTESTS TO CONGRESS
AND THE COMMISSIONER OF IMDIAN AFFAIRS

In the background to these developments, the pressure from oil
companies grew even more infense. -By. 1950, the BIA S@eﬁntendenf was
sending written reports to at least twenty oil companiés in which he
outlined the progress.he was niaking ‘in his efforfs to reorganize a'Hopi
Tribal Council to execute mineral leases. b(ﬁdlibit"mA-)

As the BIA'stepped"up its efforts fo revitalize the Hop-i Tribal
Council, Dan Katchongva and o.ther. tradiiional Hopi léaders sent new let-
ters of protest to tﬁe Céngress and the Co;muiséioner. (Exhibit 41.)
These protests included thesé affirmations of the right of self-government:

We do not want to- be rehabilitated by the Indian Bureau.

The Hopi Tribal Council is being reactivated today but to us reli-
gious leaders it is not legal; it does not have the sanction of
the traditional head-men. And it is composed of mostly young and
educated men who know little or nothing about the Hopi traditioms.
Most of the men supporting it are Indian Service employees, men
who have abandoned the traditional path and are after only money,
position and self-glory. They do not represent the Hopi.peovle.

-------------------------------------------------------------------
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How would you like also to have someone make laws and plan your
life for you from afar? Pass laws without your knowledge, con-
sent and approval? . . . We are still a sovereign nation, inde- -
pendent, and possessed of all the powers of self-government of
any sovereignty. King of Spain recognized this long ago. Gov-
ernment of Mexico respected it, and it is still recognized by
the United States Supreme Court. Now why, in the face of all
these facts, are we required today to file our land claims with
the Land Claims Commission in Washington? Why are we required
to ask a white man for a land that is already ours? This whole
western hemisphere is the homeland of all the Indian people. In
this fact all Indian people should know.

Now, by what authority does the government of the United States
pass such laws without our knowledge, consent nor approval and
try to force us to relinquish our ancient rights to our land?
Is it only for money? We do not want money for our land.

In partial answer to Dan Katchongva's protests, the Acting Com-
missioner of Indian Affairs wrote a letter on April 21, 1950, which
outlined the approach the BIA was plaming to take with respect to the
defunct Hopi Constitution and 'Hopi"l‘ribal Council. (Exhibit 42.)
The BIA planned to continue to recognize the Constitution and Council
as the only legal Hopi government, despite the fact that the BIA was
fully aware ‘that the Council. had long before collapsed due to a lack
of any significant support among the Hopi people:

The Hopi Constitution did not go out of existence althc_;ugh.the_
Tribal Council ceased to function after 1943. A comstitution 1S
created by the people. The people have the power to destroy it,

not the Tribal Council. The people, if they desire to do so, may
destroy the constitution by the same process they used to bring

it into existence, namely, by voting to do away with it and adopt-
ing a new one. Since the Hopi people did not vote to terminate
the existence of their Constitution it remains in force.

Since it was the oil companies and the BIA, and not "'the people,™ who

were clamoring for the restoration of a Hopi Tribal Council, and since
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the Hopi people had cleafly voted against the Council by refusing to
send representatives or to give sun'oort to the Counc11 over the prior
seven years, the Actmc Commissioner's pious reference to democratic
‘processes is laughable. And since the IRA Hopl_Constltutlon provided
that it could be amended or abolished only if the Hopi‘ Tribal Council
called for such an election, the Hopi people--even if they had wanted
to formally cast ballots on the issue--had no voting procedure availa- -
ble to them. ALl of which was further complicated by United States
law which’ gave the Secretary of the Interior the authority' to disap-
prove any change in IRA constitutions. (25 U.S.C. §476) ‘
In a‘letter dated October 20, 1950, the Commissioner of Indian
Affairs directed the BIA Hopi Agency Superinteﬁdent and BIA Area Dir-
ector to give all the time they possibly' could to the creation of an

-

acceptable Hopi Tribal Council. (Exhibit 43.)

11. A SECOND ?EI'ITION TO PRESIDENT TRUMAN

On October 8, 1950, a second petition of protest was sent by
traditional Hop1 1eaders to Pre51dent Truman. Dan Katchongva of Hote-
villa and Andrew Hermequaftewa of Shumgopovy 51gned the petition as
advisors to other.religious leaders. (Exhibit 44.) The ‘Teturn
address is listed as Hopi Indian Sovereign Nation, Oraibi, Arizona.
It begins with this angry statement'v

Today, our ancient Hopi religion, culture and traditional way of
life are seriously threatened by your Nation's war efforts, Navajo-
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Hopi bill, Indian Land Claims Commission and by the %eeler-Howard
bill, the so-called Indian self-government bill. These death-
dealing policies have been nnposed upon us by trickery, fraud, coer-
cion and bribery on the part of the Indian Bureau under the Gov-
ernment of the United States, and all these years the Hopi Sover-
eign Nation has never been consulted- Instead we have been sub-
jected to countless mumber of fumiliations and inhuman treatments
by the Indian Bureau and the Government of the United States.

After specifying a number of complaints, the letter closes with a
*equest for action and a threat to take Hopi complaints to the United
Nations if necessary:
If the goverrment of the United States does not mow begin to cor-
rect many of these wrongs and injustices done to the Red Man, the

Hopi Sovereign Nation shall be forced to- go berore the Unlted
Nations with these truths and facts.

At the same time, white observers of the Hopi scene were giving govern-
ment officials thelr own cr1t1c1sms of the sordid treatmem. which the
- Hopis were receiving fr_om the BIA. (Exhibit 45.) . Both Hom and whlte

protests fell on deaf ears.

12. BIA PRESSURE TO FILE A HOP1 CLATM IN THE
THE INDIAN CLAIMS COMMISSION

By late 1950 the'B];A had managed to put together a new Hopi Tri-
bal Council. However, “the composition of thls new Council was not
sufficiently in keeping with the legal requirements of the IRA Hopi Con-

stitution to give it the lecztzmacy which was requlred to obtain offi-
cial United States recognltlon Althou,h the signing of mineral . -

Teases was still a pressmg.reason for re-creation of an official Coun-
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cil, and although the five-year time period during which an officia}.

Council could file a claim before the Indian Claims Commission was

running out, there was no such governing body to handle these two
important items on the BL\'s agenda. |

As the deadline for filing of a claim apnroached the BIA
stepped wp its campaign in the Hopi villages to obtain support
for such a filing. This campaign continued the deception which
had been begun by the Commissioner in his letter to Dan Katchongva of

May 16, 1949. (See page 76-7.) U.S. govermment officials contimied to
mislead the Hopis about the possibility of obtaiﬁing the restoration
of Hopi land through the Indian Claims Commission. - |
Oliver LaFarge was monitoring these developments and became con-
ceméd. He wrote a lettér to the S:upe_ri_ntendent‘of'the BIA's Hopi
: . Agency which was critical of the. ongoing deception:

Now that I have had time to think over the various conversations
I had during my brief stay among the Hopis, and to go over my
notes, I find it clear that a great many Hopis are under the -
impression that the Indian Claims Commission might award them
land. I find this also strongly implied in certain passages of
the minutes of the Tribal Coumcil, which I reread at leisure at
'Wz.ndow Rock.

I notice that there is a great deal of reference to. this Commis-
sion as the 'Lands Claim Commission." The prevalence of the term
is, of course, a deception in itself.

As you know, even if the Hopis had a valid claim, the Claims Com-
mission can only award cash damages in compensation on the part
of the United States Govermment. Acceptance of such an award by
the Hopis would have .something the effect of giving a quit-claim
to present occupants of the la.nd which of course would be a vio-
lation of their Lradltlon and m:Laht requlre them to abandon their
ceremonies.

....................................................................

WP T N e
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“contracts with Indian governments.

I feel it is extremely dangerous to allow the idea of the 'Land -
Claims Commission’ to continue as a reason for maintairing the
Tribal Council. In the end, this idea will result in a violent
disillusionment which will completely discredit all those who
have been active in reviving the Council, and may well make it
impossible for an effective tribal council to be organized again
for at least a generation. -

I know that you have furnished the villages with copies of the
act establishing the Claims Commission and other technical mate-
rial on the subject. In most villages there is no one capvable
~of fully understanding these documents. A much more forceful
presentation of the true facts is needed. [Exhibit 46.]

This call for candor and honesty, among the most decent of LaFarge's

Hopi-related writings, was not heeded.

15. JOHN S. BOYDEN CHOSEN AS OFFICIAL CIAIMS ATTORNEY
AND DOCKET 196 FILED IN THE IMDIAN CLADMS CO-MISSION

The Indian Claims Commission Act provides that attorneys will be

Paid up to ten percent of the final claim award. - (About 360,000,000 in

attorneys fees hax;'e been generated by the Indian Claims Commission since
the Act went ﬁxto effect.) It goes without sayihg that these were
viewed as potentially very lucfative cases by attorneys who had any
interest in Indian law in 1950‘. o .

' The Act also provides that attorneys may not handle these claims
unless their contracts 'with the Indian claimants are formally
approved by the Secretary of the Intefidr. This restriction on the right

of Indian peoples to freely choose counsel of their choice is similar to

the restriction requiring the Secretary to approve all general attorney

%

“See 25 U.S.C. §82 and the following sections.
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The BIA approved John' S.. Boyden to represent the Hopis. Boyden had
been a U.S. Attorney wﬁo représented the United States government in
all Indian cases handled by the government .office in Utah where he
worked from 1933 to 1946. During those years he developed a close work- -
ing rela;tion;ship w1th résérvation wperintendents and other BIA person-
nel in the Southwest. In 1942 he had beén temporarily assigned by the
Commissioner of Indiézl Affairs to work with a special agent of the Fed-
eral Bureau of Investigation on jthe» Navajo Reservation, helping draw up
new law and order provisions. He had later beén considered for a 'higﬁ :
legal position within the BIA, but had decided instead to work in pri-
vate practiée inb Salt Lake City, Utah.

- Boyden became Hopi claims attorney in 1951, as the five-year
deadline for filing cases before the Indian Claims Commission drew near.
Before speaking with the Hopi villages about making a.contract, Boyden
hadAdiscuss.ed the matter with BIA personne]: in the field. He also had
taken two trips to the Washington BIA office, arranged a proposed‘_
contract with the Solicitor's Cffice of the- Deparj:nent of the Interior
and with the Commissioner of Indian Affairs, ahd»condncted preiimi_nary
Tesearch to see if there was a _.viable’Hopi claim for wrongful taking
of Hopi land by thé United States. |

Haviﬁg completed these matters and having obtained the approval of ;he

| government, Boyden arranged with the Su?erintendent of the BIA's Hopi

Agency to meet with the Hopis. Since there was no recognized Hopi Tri- -

bal Council, Boyden and the BIA decided that Hopi approval of a claims
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attoxﬁey contract wouid be obtained in meetings held at each viilage.
A trmscript_v}as made of some villagé meetings. These transcripts
reveal that the Hopi people were once again being misled.

A transc_riﬁt of the meeting which took place at Shipaulovi
illustrates what took place. (Exhibit 47.) The meeting wa.§ sched-
uled by the BIA Superintendent for late m the morning on a Wednesday,

May 9, 1951, at the day school. Only thirteen residents of Shipaulovi

were present. Although those present were predominantly from the "‘pro- -

gressive' camp, there were concerns expressed about preserving historic
Hopi land rights and restoring land to Hopi.control.

-Attorney John Boyden responded. to these concerns

by suggesting that the Hopis might be able to recover some land
by makihg the claim: |

We can only sue the United States for what you owned in 1348 under
the Treaty of Guadalupe-Hidalgo when this became a part of the
United States, so I am trying to find out where you were at that
time, what your boundaries were and the country you occupied
exclusively. That is what we will claim for you. Then we must
find out what has actually been taken legally from you. If there
has been no taking perhaps we -can get that portion of land back.
[Exhibit 47g.] ~

------------------------------------------------------------------

I would Tecover my share of attorney's fees only when you get
something that you do not have now. If I recover a big sum I
would only take what they allowed me--not more than ten per cent
--I do not get anything until I get something for you. If T get
a lot of land they would determine my fee according to the work
done and the.value of the land. If you have additional land
besides--there is a chance that you might be able to recover some--
If that happened and I got additional land, and unger 1t there was
0il, you would have funds to do that. But the claims against the
government are essentially for recovery of money for having taken
something away from you. [Exhibit 47j.]
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;. | A | As discussed above (see page 77) ,. the U.S. Court of Claims had already
| Ttuled, two and one-hailf years previousljr, that there could be no recov-
ery of land by making a claim with the Indian-Claims Coxmxission. The
BIA certainiy knew of that ru;ing, Oliver LaFarge (who was not a lawyer)
knew of that ruling, and John S. Boyden must have known of that rulmg
Boyden was even assoclated at that very time with the same Washington,
D.C. law £irm wi;ich had i;andled the case in which the ruling had been
made. . '

At the end of the 'Shipaulavi meeting, the BIA Superintendent
called for a resolution in suppoﬁ: of the attorney contract for Boyden
and a Tesolution was made and voted on. By a total vote of 9 in favor
and none opposed, the fes‘olufion was passed and the 116 residents of
'Shipaulavi (accor’diﬁg toa BIA 1950 census) were desmed by the BIA to
. have agreed to the attorney contract and the filing of the claim which
came to be known as Docke_f 196.

. In similar fashion, the attorney claims contract was approved
that same month by the consolidated village of First Mesa, by Kyakats-
movi (New Oraibi), and by Uﬁpér Moenkopi. The following month the
Hopi Tribal Council, a still umrecognized, non-legal entity, passed a
resolutioﬁ in support of the same contract, and m July 1951, the
village of Bakabi also ébproved it. All of the fi\fe villages were
known as strongholds of the "progressives' since ét least the early
1930s. The five more traditional villagés of Hotevilla, Oraibi, Shm-
gopavi, Mishongnovi and Loﬁer Moenkopi would have nothing to do with

any attorney claims contract.
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Even.if one -onceded that these village meetings resulted in
valid elections which were binding on the other village members, it
wbuld be difficul: o jump from that absurd concession to a conclusion
that Boyden had legitimately become claims attorney for all of the '
Hopi people. Yet :hat is precisely what the BIA did. In a letter
dated July 16, 1951, the Superintendent of the BIA's Hopi Agency
recommended approvai of the contracf. since thé total population of
the five villages with ap_provﬁxg resolutions wﬁs 1,615, while the
total population orf the non-approving villages was only 1,413.%
(Exhibit 48.) From this data he made this facile conclusion:

Since the people from the villages who favor the resoiution repre-

sent the majority of the Hopi people, I recommend that the contract
as it is now drawn up and signed be approved by you and the Com-

missioner. '

In this play on numbers, a few poorly -attended village meetings were

characterized as a full-scale referendum of resident Hopis. Despite
the fact that this "election'™ had even less resemblance to democracy.
than the 1936 election run by Oliver LaFarge, despite the fact that

traditional Hopi government was again ignored or avoided, and despite

the fact that a false hope of possible return of land was being offered, -

Boyden's - contract was approved. in Wéshington on July 27, 1951.
Six days later, on August 3,,1951., Boyden filed a claims peti-
tion in the Indian Claims Commission xyhich was entitled: The Hopi

Tribe, an Indian Reorganization Act Corporation, Suing on Its Own

Behalf and as a Representative of the Hopi Indians and the Villages of

*These census figui‘es are highly suspect since they bear no -
relationship to ctheér BIA census data. In fact, the BIA later claimed

to have no officizl census data for 1951. (Exhibit 48A.)
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First Mesa ( Consolidated Viliages of Walpi, Shitchumovi and Tewa) .

Mishongnovi, Sipaulavi, Shungopavi, Oraibi, Kyakotsmovi, Bakabi, Hote-

villa and Moenkopi v. The United States of Americé. (Exhibit 49.) Upon filing, i

was designated '"Docket 196." Boyden had through this petition pro-

claimed himself the cldims attorney for all Hopis, including the five

‘villages Wthh would have nothing to do with approvmg bis contract.

He also was holding hJ.mself out as attormey for all of the Hopis who.

would have had nothing to do with the Clain if the truth had been

known about the fact that only money damages and the loss of historic

land claims would result.
In the petition Boyden argued that the United States had obtained

sovereigiﬁy over all Hopi land, that the United States was "guardian

‘and trustee of the properties and affairs™ of all Hopi people. These

arguments are absoiutely contrary to the legal positions expressly
taken by the legitimate traditional leaders of the Hopis. He descrlbed
an aboriginal Hopi land claim which roughly chuded the area shown in
the map on page 90. |

The petition then élieged that most of Hopi land had been taken
and used by the United States without just compensation to the Hopi
people, and that the United States had in Aothe'r ways been guilty of
unfair and dlshonorable ‘dealings with the Hopis. |

For all of this wrong whlc:h had been suffered by the Hopis at
the hands Qf the United Stat_es, Boyden's petltlon asked for only one
specific form of relief: money damages. Nowhe:re -in the Docket 196

petition is there even a Tequest for the return of land.
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Less than a week after the Docket 196 petltlon was filed, Dan.
Katchongva, tradltlonal leader from Hotewlla, sent a letter to the

Indian Claims Commission in whlch he set forth the opposltlon of tra-
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ditional Hopis to that claim. Katchéngva asked that no action be
.’ . taken on the ¢1a51ns petition.. His six-page letter included these
' remarks: ‘

Again without our knowledge, consent nor approval you have passed
this Claims Act. o :

------------------------------------------------------------------

By this act the Government of the United States has admitted
legally that it did robbed, stole, taken away and took possession
illegally the land that rightfully belongs to the Indian. It sim-
ply means that the culprit has been caught and after admitting the
wrongs decided to settle the matter in his own way, according to
his own rules and at his own court. It means he is willing to com-
pensate with the stolen goods. Without our consent you brought
upon us while we are at peace with all people, forced education,
Navajo-Hopi bill, Highways thru our land, stock-reduction, Tribal
Council or Self-government, drafting of our youths into your armed
forces and now the Claims Act. Many of our people suffered untold
sufferings, injustices, prisons, hunger and miserable deaths. Who
has done these to us? It is not Germany, not Japan, not China, no
not even Communist Russia but the Government of the United States
in our own home, in a 'free'' country.

P R R R R R e e e e R A R E R R R R R RS SR

‘Other Indian tribes or other Hopi villages may file in a claim but
we who know these truths will not sell our homes, our land, our-
. religion and our way of life for money.

..................................................................

Recently the so-called Hopi Tribal Coumcil, a govermment-sponsored
organization, hired a lawyer from Salt Lake City, Utah by signing
a Contract. This was done without the consent, knowledge of the?
traditional headman. Majority of the people did not know anything
about this. [Exhibit 49A.] :

The Indian Claims Commission virtually ignored this protest, despite
the fact that Katchongva's letter seriously challenged the légality of

the petition and attorney contract in Docket _196.
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14. THE SHUNGOPOVI CLATM FOR RETURN
_ OF LAND--DOCKET 210 -

At the last minute before the filing deadline, the village of
Shunoopon flled a petition in the Tndian Claims Commission. This peti-
tion was designated "ocket 210." On August 6, 1951, the petition was
received and filed in Washington.

Shungopovi was one of the Hopi villages which had mamta:ned
strong traditional values and leadershlp.' Its leaders had joined in the
meetings of 1048 and the petitions to President Trumem. It had refused
to approve the attorneys contract and filing-of a claim by John S. Boy-
den. .

The Docket 210 petition sets forth traditional beliéfs and out-
lines Shungopovi's traditional jand claim. It concludes with the sig-
natures of nine tradltlona.l Shungopovi leaders.® Although some ‘traéitional
Hopi leaders fram other villages did not support the filing of the Doc-
ket 210 petition, all traditional Hopi leaders were in agreement with
the core of this Sungopovi claim: 7 |

Qur petition to you is for full restoratlon of the land to us and
the freedom to govern its use. We camnot, by our tradition, accept
coins or money “for this 1and, but must persist in our prayers and

-words for repossession of the 1and ‘itself, to preserve the Hopi
life. [Exhibit 50.]

%1t appears from correspondence in BIA files that Jo}m Cornnelly,
a teacher at the Shungopovi Day School, 3551sted in the preparation
and filing of the Docket 210 petition..
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The Docket 210 petition presented a direct challengev to the Commission-
er of Indian Affairs, the attorney John Bo'ydenl,'ami all others who had
assured the Hopis that they might obtain the return of land by making
a claim in the Indian Claims Comis;sion.. For the Shungopovi leaders
wanted no money dainages, only the return of land.

Withdut legal counsel to assist them, the Shungopovi leaders %m&
press their cla:i:ﬁ on their own for the next six years until, finally,
the United States govefmentlwould admit that the Indian Claims Com- -
mission had no legal authority to restore Indian-lands. The ‘cr_edibility
of the United States government. would be tested by Stumgopovi through
its claims petitipn, axj.d once again that credibility would be found-
wanting. The final dismissal of the Dockét 210 petition is discussed

in Part 18, page 114.

15. 1950-1953: LIMITED RECOGNITION
OF A PARTLY RECONSTITUTED HOPI TRIBAL COUNCIL

o In Washington the BIA Qecided to push ahead with its plams to
".'re\:r'italize the Hopi Tribé.l Council. (They had shelved the plan to pur-
sue special legislation which would authorize the Secretary of the Inte-
' rior to lease Hopi mineral resoﬁrces wi{:hquti Hopi consent .} ‘But the '
TUmp Council put together by BIA Supve.rmtend.eﬁt "Cra;fford in 1950 ran

- into stiff opposition from traditional Hop'isA‘and' from friends of the.
traditional Hopis. In a 1952 internal memoranduni, ._Aséistant Commissioner

D'Arcy McNickle explained how the BIA.intended_ to overcome this
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.» - resistance and "accomplish our objective of eventual acceptance of the
Hopi Tribal Council: |

When at a general meeting of members of the Hopi Tribe in Feb-

~ tuary 1950 a decision was made to reconstitute the Hopi Tribal
Council, we in this office felt that the question of recognizing -
the reconstituted Council should be held in.abeyance until we had
all the facts. I visited the Hopi Reservation at that time and =
met with the Council. and with the traditional leaders at Shungo-
pavi. I also reviewed with the Superintendent the procedural
actions that had been taken by him and by the tribal members to
reestablish the Council. I was convinced at the time, and still
am, that the tribe had acted properly to meet all techmical
requirements for reestablishing the Council. In spite of this, I
still recommended against formal action and urged the Superinten-
dent and the Area Director to contimue a campaign of building up
confidence in the Tribal Council and, if ‘at all possible, wimming
the support of the traditional leaders at Shungopavi, Hotevilla,
and Lower Moenkopi. It may be that we can never expect to win
the active support of these leaders, but I think it is possible
to achieve a situation of passive acceptance. We have proceeded
on that basis since. o

Opposition to the Council soon spread beyond the Hopi Reserva-
tion, and we began to receive protests from Dr. Byron Cunmings,
. a long-standing friend of the Hopis, from the New Mexico Associa-
tion on Indian Affairs, the Verde Valley School, and others of
like standing in the Southwest. Recognition of the Council, if
it had taken place, would have spread criticism and possibly have
done real damage to our relations with the tribe and with the
public generally. The removal of Superintendent Crawford helped
_ to relieve the pressure and reassure the Hopi Tribe that we were
proceeding with their interests in mind.

I-am still convinced that it is possible to accomplish our
objective of eventual acceptance of the Hopi Tribal Council. To
bring this about, however, we must continue to wotk concertedly,
with each step plamned beforehand. The Superintendent, Dow Car-
nal, must make use of every opportunity in village meetings and
in conferences with individual leaders to point to the advantages
of tribal organization. At all costs, he ought to avoid urging
the step as a convenience to the Government or to the oil compa-
nies which would like to lease Hopi land. These considerations
will not persuade the Hopi Indians. (Emphasis added.)

Wherever possible, I would act in the name of the Hopi Tribal
Council or in full cooperation with the Council.in order that the
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t . : Hopis may come to feel confidence in the strength and good pur- '
poses of the Council. [Exhibit 51.1

Although the BIA wanted to downplay the significance of the Council as
a convenience to tl;e govermment or to the oil companies, the. traditional
Hopi opposition was not easily fooled. The strength of that Qpposi;cion
was great, and the internal BIA memorandé; dis&ussing the strength 6f
the traditionals were more candid than the many official BIA propounce-
ments about the progressives being a clear' majority; ‘One such inter-
nal memorandum ciiscds‘sed the schism between progressives and tradition-
als in the Hdpi 'comrmniity and estimated that in early 1952 these fac-
tions were nearly. even in strength:

The schism in the matter of authoritative representation for the

Hopi Tribe is very definite, apparently, and the factions soO
nearly even in strength that any immediate resolvement is obviated

- ‘ and the Department has deemed it politic to withhold official
. recognition of the reconstituted Tribal Council. [Exhibit 52.]

Another BIA official, Robert L. Bemmett, concluded that the traditionals
were at that time strong enough to create 2 complete impasse:
It is apparent that an i‘mpasse has been reached in the affairs of
the Hopi Tribe as to dealings between the various villages,
between the Hopis and other tribes, between the Hopis and the

Government, and to a large extent between the Hopis and their
Claims attorney. . [Exhibit 53.] : o :

Benﬁett recommended that the stalemate be broken by informing the Hopis
of the provisions of tﬁe indian Reorganization Act by which ﬁhey could
conduct a referendum to revoké the Hépi Constitution. He felt that

' even if the IRA Con_stitﬁtion were revokéd, it v}ould ‘be poésible to'

~work toward Hopi acceptance of a new IRA constitution which might be

100

HP017762



more acceptable to the traditionals. In the campaign for such a new

IRA government, Bemmett wrote, 'The progressive element . . . could

conduct a campaign of infiltration calculated to overcome resistance

among some of the conservative elements . to organization under the
Indian Reorganiza{:ion Act." Through these comments it becomes evideni:
that even those within the BIA who acknowledged the great strength of
the traditional Hopls were comnmitted to a long campaign to subJect
them to the will of the "progressives," the U.S. government, and the
, 0il compames.» Covert manipulation would be used if necessary.

In September 1951, claims attorney John S Boyden began to wdrk
for an early restoration of an officially recogﬁized-' Hopi Tribal Coun-
cil. The wnofficial (and unconstitutional) Hopi Tribal Council which
the Agency BIA Superintendent had put tbgether the, year before? and
which had supported Boyden foi ciaims attorney, agreed that Boyden
should become their general counsel. During the nine months before his
contract as general counsel woulld. be approved by the Secretary of the
Interior, Boyden had spent hmdféds, of hours engineering the reconsti-
tution of the Council and .the riée to power of his supporters, those
"prooresswe" Hopis who oacked the Council. The steps he took weré
remarkably similar to the s;eps he had taken to prenare the way for
his clan_rus attorney contract. Boyden met with the Secretary of the |
Interior, the Commissioner of Indian Affairs ” the Assistant Conmlssmner,
Solicitors Office attorneys, and all reglonal and' local BIA sunemsory

personnel responsible for Hopi affalrs. Some of these. meetings took
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place in Washington. In conjunction with thése meetings, Boyden began
a steady stréam of correspondence with all of these officials on behalf
of Hopi Tribal Council reéognitiqn. A.ll of fhese activities are docu-
mented in reports of Boyden's activities which he submitted to the BIA
at the time. (Exhibit 54.) o | ‘

Mr. Boyden's reports also disclose that he was actively involved
in "0il and Mineral Matters," including a study of Hopi mineral r:fghts,
conferences and corrmnmicationsl with BiA officials, and commmications
with the U.S. Geological Survey. |

Boyden coordinated his efforts with the ''progressive" Hopis who
were im:erested in ‘re-'cr‘eating a Hopi‘ Tribal Council. In late 1951,. a
lengthy petition was sent to the Secretary of the Interior from the
1eadei“s of First Mesa, the Hopi area nearest the BIA.a.nd_the' strong-
hold of "‘progressives" »forAdec'ades,. (Exhibit 55.) This petition
catalogued Hopi problems and -sﬁggeéted that a new Hopi Tribal Council
- was the solution. |

Sbimultaneously, Bofden worked'behind the scenes. The nature of
his efforts andA his motivatidns are mo‘st'clearly revealed in his "'con-
fidential remarks" which were incorporated into an interr{a; BIA memo-
randum of a hleeting which Boyden had with BI_A"officials in March 195Z.
The memorandum begins b} noting t}iat the Hopis had. no money to pay _
Boyden for his sérvices, but t::hat ﬁoyden had his eye to the future:

{Boyden} pointed out that remmeration forihis services will'depend

largely on working out solutiens to mamy of the Hopi problems to
such a point that oil leases will provide funds. (E:chlbﬁ; 56.)
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According to this document, Boyden thereby acknowledged, already -

in 1952, that he had a direct and personal finamcial interest in the
leasing of Hopi mineral wealth. Thé need to reconstituie a Hopi Tribal
Council to facilitafe such leasing is then-discussed in the same memo-
randum: | o

Mr. Boyden has approached Secretary Chapman on- this question of
the Hopi mineral rights on the 1882 Executive Order Reservation.
The Secretary agreed to review the 1946 solicitor's opinion which
gave the Navajos, residing in the area, a right to share in the : -
mineral rights. The problem is aggravated because the Hopis appar-
ently will refuse to accept any mineral rights jointly with the
Navajos on the 1882 Reservation.. Thus, no drilling contracts can
now be signed. Since there is no recognized tribal governing body,
all negotiations are further complicated in that approval must be
obtained by contacting groups individually. Further than this
problem, but one not considered impossible of solution is the
Hopi's traditional reluctance to disturb the land. However, it is
believed that they will probably accept drilling when it is realized
that nearby drilling operations may drain away their own oil.-

Boyden described himself as one who had the "ability to hold the
g&oup together,' the grouin which waé bacicinglj:_he Hopi Tribal Council.
He said his ability to do this work was being threatened by the fact
that his general attorney contract had not yet been approved and had
hurt his "pefsonai standing" among the Hopis. | »

| But, Boyden warned in his confidential remarks, the timing was
not yet right to make the move of formally recognizing the Hopi Tribal
Council. Rather, he told the BIA, his attofney cbntrac;t should be
quickly approved so that he could‘f'develop a representative tribal
council with whom the BIA and oﬁt_side interest may deal':

When [Boyden] has obtained the trust of a solid majority, he
believes that he can then develop a representative tribal council
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with whom EIA and outside interests may deal. For this reason he

believes that any move on the part of the BIA toward recognizing

the present Tribal Council might only result in delaying the time

when this Council may be strong enough.to be safely recognized.
This memorandum of a confidential meeting with BIA officials confirms
that John S. Boyden wes,. in effect, actiné as an agent and representative
of the BIA and of bnly oné faction of the Hopié, the progressive fac- -
tion who shared his interest in mineral iéasing. The traditionals were
never viewed as his ¢1ients. In fé.ct, a sovokesman for the traditionals,
Thomas Banyacya (tﬁen also known as Tom Jenkins) was labeled "a trouble
maker and anti-government man of the ﬁew Oraibi group' in the §érﬁe con-
fidential memorandum. This demonstrates again that Boyden never had
an attorney-client ‘relationship withAthe traditional Hopis. They were
the opposition who.se>power and authorify Boyden worked to subvert. The
traditional Hopis would never aﬁthorize or épprove the legal work which
Boyden said he was doing on behalf of the "Hopi Tribe." |

‘Boyden's general atic;mey contract was api::oved in Washington on
May 29, 1952, two months after this cor;fidential meeting. This appfoval
authori.zedl him to act as general cbunsel f‘orm all of the Hopis even though
the only Hopi appréval of this contract had come from the wmofficial .
unrecognized. and undemocratic Hopi Tribal Council. '

'Ihé.reports which Boyden submitted to the BIA over the next year
docament the efforts he made to pfepare the way for official recogni-
tion of the Hopi Tribal Council. (Exhibit 54 c-k.) Throughout 1952 he
continued to meet ahd _correépond with BIA officials about this issue.

- He also spent a good deai of time responding to every challenge which
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was made to the Hopi Tribal Council. Traditional Hopi leaders contin-

ued to make protests on their own, and a growing interest in their
case was expressed by many in the non-Indian commmity who came to
understand the power play which the BIA and Boyden were making in Hopi
~country. An example of one such outside chalienge to the proposed
'recognition of the Hopi Tribal Council is correspondence of Platt Cline,
the editor of a Flagstaff, Arizoma, gewspa@er. ' Ciine 's correspondence
with the Commissioner of Indian Affairs challenged the Hopi Tribal
Council and John 5. Boyden as m_irepresentative of the Hopi people. (Exhibit 57.)
One particular allegation which Cline made focused on the i.llegitimacy
of the village meef,ings at which the attorney claims contract was
approved, and on the general lack of Hopi support for 'the attorney
contract: | |

The "majorities' present at these meetings, held to approve the
contracts, constituted only a minority of the people in each vil-
lage. So if only a majority of those who attended the meetings
signed, and this "majority" actuzlly was a very small minority.
of the Hopi people who live in those villages, how can the con-
tracts be considered as having actually been approved by a real
majority of the Hopi people even in those villages, let alone in
all villages? : , ’ .

I am sure that your superintendent on the ground, Mr. Dow Carnal,
will tell you that "council” people and "traditional" people in
-Hopi land are pretty evenly divided. My opinion is that he is
somewhat optimistic on the side of the council. My honest, con-
sidered belief, resulting from a long, intimate concern with the
Hopis, is that less than a third of all the Hopi people in any
way approve of the Hopi tribal council, as now constituted, or
any of its acts including the signing of these land claims con-
tracts. ' .

Platt Cline and other friends of the Hopis would: continue over the
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. : next few years to publicly criticize the machinations of Boyden, the -
BIA, and the Hopi Tribal Council, but these protests would also fall
on deaf ears in Washington. |

One protest from an outside supporter of the traditional Hopis
was answered by Acting Commissioner of Indian Affairs, W. Barton Green-
wood, in these words: | _

The Bureau of Indian Affairs is not wmsympathetic to the views
expressed by these weraditionalist’' leaders of the Hopi people
who- have a strong and deeply rooted desire to cling to their
ancestral ways of life. However, there is a question as to how

far we can go in satisfying their desires within the framework
of national law and policy. [Exhibit 58.] '

In short, the traditional Hopis did not fit in with U.S. government
policy. |
By early 1953, Boyden had decided that the time wes Tight to
. formally consolidate the power of the Hopi Tribal Council. He cor-
responded with the Se;:rgtary,df the Interior about the necessity of
making a decisioh on réco@itién of the Com;cil- The Hopi Agency of
" the BIA backed his move, and on July 17, 1953, Acting Commissioner W.
Barton Greenwood gave temporary, 1imitéd recognition to the Hopi Tri-
" bal Council: '
We -will recognize the Hopi‘ Council as the governing ‘poc:ly of the
- tribe as a whole until such time as that body is mo@1f1ed or
changed through the wishes of a majority of the Hopi people from
the different villages. We understand that representatives of the
- several villages who have not as yet affiliated themselves with
the so-called council group will propose to the Secretary definite
recommendations for a different type of tribal govermment for the

. Hopi people which could strengthen the position of each village
of the entire Hopi Reservation. ' ' S
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Until these recommendations have been received and considered,.
the Bureau staff and the Hopi Tribal Council should give recog-
nition to the fact that the '"Traditionals™ have not as yet affil-
iated with the Council group and their views should be consid-
ered nevertheless in decisions reached by the Council until a
possible reorganization is effected. [Exhibit 59.]

With these words of approval from the BIA in Washington, the Hopi Tri-
bal Council was .given new life and powef. .Althoﬁgh fémél, complete
recognition as the exclusive goverrment ..would not come for another two
‘and a half years, the Cdmcil groué had made a major advance. The
suggestion that the views of the traditional Hopis would be taken into
account until they could be fomally'inf:egrat'edinto the councii was a

sop for the traditionals and their supporters.

16. ANOTHER TRADITIONAL HOPI PROTEST
AGAINST DOCKET 196 AND ATTORNEY JOHN S.. BOYDEN

The traditional Hopi leaders were never placated. They contin-
ued to make public protests about the filing of Docket 196 and the
attorney contract with Johm S. Boyden. On April 28, 1952, traditional
leadérs of Hotevilla,' Shungopovi and Mishongnovi sent a letter to the
Commissioner of Indian Affairs and the Indian Claims Commission* in
' >which they repeated their objections to the filing of the .Docket 196

petition in the name of ‘their. people:

‘ *This is another in a long list of written notices of illegality
. of Docket 196 which were sent to the Indian Claims Commission by tra-
‘ ditional Hopi' leaders. o -

107

HP017769



——— Sb A

‘The truth of the matter is that the traditionally established vil-
lages of Mushongnovi, Shungopavy, Oraibi, Hotevilla and Lower
Moencopi did not and will not accept [John S. Boyden] to be an
attorney for the Hopi Tribe. None of the above villages signed
his Contracts therefore he could not represent the whole Hopi
Tribe. : , ‘ .

------------------------------------------------------------------

As Tegards the so-called Hopi Tribal Council they do not have our
approval nor recognition. . . . If you have recognized this Council
you have recognized the dictatorship for the Hopi, peaceful people.

Because of this land matter is of highest importance to us, invol-
ving all people in this whole land of the Indian Race, we demand a
full explanation of the so-called Hopi Tribal Council and that
attorney John S. Boyden be required to stop working on the claim
now. [Exhibit 60.] ‘ : .

A respons.e.to this protest was sent by the Commissioner of Indian Affairs
to these Hopi leaders in June 1952. The Commissioner's letter reads as
follows: ' o

-This refers'to your letter of April 28, concerning the claims attor-

ney contract between John S. Boyden and the Hopi Tribe..

The contract was executed by representatives of the Hopi Tribe as
organized under the Indian Reorganization Act, and it was also
executed by representatives of seven villages.

It is not necessary to decide whether the representatives of the
organized Hopi Tribe were authorized to sign the contract in the
name of the tribe, because even if the organized status of the
tribe were ignored any member of the tribe would be authorized
under the Indian Claims Commission Act to hire amn attorney to pro-
secute the claims of the tribe. [Exhibit 61.] :

In this letter the Commissioner concluded that the individual Hopis who
met with John S. Boyden in the small village meetings of 1951 were

legally capable of making an attorney contract and filing a claim on

behalf of all of the Hopi people, irrespective of whether they were

representatives of the Hopis or whether they were speaking for a majority
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of the Hépis. In short, the Commissioner wrote that as far as the BIA
was- concerned, any individual or group of Hopis could legally have hired
Boyden to prosecuté a Hopi claim in the Indian Claims Commission! |
This lettér from the ’,Ccnmﬁ.»ssi_oner shows the callous disregard
which the United States government had for Hopi self-government. The
A-Village meetings and maﬁiptilations of census figures to create an
appearance of majoi'ity approval of. Boyden's 'contract were, according
to .ths Commissioner's reasoning, completely unnecessary w:indow dress-
ing. The view of th¢ niajority of Hopis was seen as legally insignifi-
cant. The BIA had decided that a Hopi claim should be filed and, in
the BIA's opinion, any handful of Hopi individuals had the legal author-

ity to file for all the Hopi people. The fact that all Hopis would .

" be made to share in the payment of attorneys expenses and that all

Hopis would share in the consequences of the final claims judgment was

"of no concern.

It goes without saying that such a legal conclusion is at variance
with every other area of United States law, and that such a result is
totally unacceptable if Indian sovereignty and international law are

respected.

17. 1953-1955: OFFICIAL RECOGNITION
OF THE HOPI TRIBAL COUNCIL.

Arizona newspaper editor Platt Cline sent an immediate protest

to the Commissioner about the decision to give limited recognition to
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the Hopi Tribal Council, and he sent a cdﬁy of his.protest to Oliver
LaFarge who had become presidenf of the Association on American'Inéian
Affairs, Inc. In- August 1953-, LaFaijge wrote the Commissioner, Glemmn - |
L. Emmons, a letter in which.}.ze seconded Cline's suggestion that the
Commissioner suspend recognition of the Hopi Tribal Council until the
entire matter could be investigated. (Exhibit 62.) LaFarge wrote
that the decision to give'recognition_was "a very doubtful decision,
and one that may cause a great deal of trouble to the Indian Bureau."
He'supported.most of Platt Cline's position. It appears that LaFarge
Became more sensitive to the Hopi Situation'in'these later years.

The Ccmmissioner’ﬁrote LaFarge a'response in which he cle#erly
argued'that it was an “impéssible task" for the BIA to meet and consult
with each Hopi village, that "in the absence of a recognized central
body, the Govermment would be forced into making decisions for the
Hopi people \vﬁich the Hopi people should make‘ for themselves or-shoi;ld.
assist in making through participating in preliminary discussions."
(Exhibit 63.) Séverely straiﬁing ﬁistorical facts and simble logic,
the  Commissioner was arguing that the only way to ensure Hopi-self-gov-
ermment was through a form ofvgovernment imposed against their will by
the United States. He declined to withdraw récognition of the'Hopi‘Tri-
bal Council, but he did promise further study of thé issue. .

In July 1954, Commissioner Emmons clarified and, in effect, mod-
ified the status of the Hopi Tribal Council. He said it had been rec-

. ognized "for consultation on matters of over-all wglfare of the Hopi
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Tribe wtil such time as that body is modified or changed through the

wishes of a majority of the Hopi people from the different villages."

(Exhibit 61.) It appears that the Commissioner was.not yet convinced

that formal legislative power should be given to the Council, so only:

a consultative role was approved.

Attoi'ney John S. Boyden was undaumted. He never lost sight of

the related objectives of official Council recognition and mineral

leasing. He had already begun, in 1952, a challenge to the 1946 Soli-

citor's opinion which had held the Navajos on the 1882 Hopi Reserva-
tion entitled to a sharé of the mineral wealth. He took steps
to have the Secretary.' of the Interior formally reconsider that deci-
Siqn with an eye to exclusive Hopi mineral rights. (Exhibit 65.)
These efforts would contl;.nue into 1957. |
Boyden alsé assumed responsibility, as generai cbunsel for the
Hopi Tribal Council, fof much of the dealings with the many mineral
companies which remained ever eager to exploit Hopi mineral wealth.
quden's reports detail correspondence and commmication with a
variety of mineral companies and their govehnnental counterparts.

(Exhibit 54.) A letter written by Boyden to a party seeking leases

‘of Hopi land on September 7, 1954, shows that interest in uranium had

been added to the already described interest in oil:.

I might say that there are many people who have evidenced inter-
est in the property for uranium purposes.. However, if and when
title is cleared to the satisfaction of the Tribe, I am sure any
prospecting permits probably will be upon a bid basis.
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According to the Boyden/BIA/Hopi Tribal Council game plan, Hopi title

would be "'cleared” for mineral leasing (1) -after the Hopi Tribal Coun-

cil was officially recognized and thereby given leasing power, and (2)

after the mineral rights of the Hopis were clarified in those areas

outside of District 6 (the exclusive Hopi reservation) where most of

. the mineral wealth was thought to be located.®

With these factors and all the other factors about range manage-
ment and Hopi-Navajo disputes: in mind, the BIA began amother internal
analysis of a potential division of the 1882 Hopi Reservation into
separate Hopi and Navajo lands. Responding to all of these develop-
ments, the Commissioner sent a memorandum on April 9, 1954, to the
office of the Secretary of the Interior which outlined the BIA's view
of Hopi-U.S. relations and which included these comments among many
others:

The Hopi Tribal Council, which was never fully recognized by the
Hopis as a representative body, was rendered completely useless
by the political conflict which ensued [after stock reduction was
undertaken in District. 6]. The Council was reconstituted in 1950,
and it has recently been recognized by the Department as the offi-
cial representative of the Hopi Tribe. (Emphasis added.)
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The possible discovery and development of mineral resources, a

resource as yet of undetermined value, indicates the desirability
of retaining subsurface rights in joint ownership until such time
as their value and location is determined. Any division of land

*The BIA was in a complete quandary as to the rights of Navajos
within the 1882 Hopi Reservation, for the BIA had not recognized any
separate governing body for them, and the central Navajo government
considered these Navajos as its citizens, under its jurisdiction.
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including subsurface rights prior to development might later prove
unfair. '

The Hopis, although organized under the Indian Reorganization Act,

do not have now, and bave not had in the past, a tribal body which

has sufficient support to make decisions regarding the boundaries

of any reservation for the exclusive use of the Hopis. (Emphasis. added.)

.................................................... eseavsesacsvvee

The disputed Hopi and Navajo interests in the mineral estate of -
the 1882 reservation and the lack of authoritative representation
for the Hopi Tribe and the Navajos with coextensive rights have
interfered with the development of the reservation mineral resources.
[Exhibit 67.] . 4

The Commissioner concluded this memorandum by suggesting legislation as
the solution to all Hopi bouxidary issues. He suggested legislation
authorizing ""fair division of the 1382 ‘reservation between the HopisA and
Navajos with coextensive rights."

In early 1955 a new effort was made by BIA field officers who
backed the Hopi Tribal Council. Because the Commissioner had recog-
nized only "consulting” authority of the Coumcil and not legislative
authority, he had rebuffed attempts by the Council to enact legislation.
In Tesponse, the BIA Area Director, F. M. Haverland, wrote the Commis-

" sioner a letter on February 24,‘ 1955, in which he argued that the Hopi
Tribal Council was indeed the duly elected IRA government, that the
original IRA election had been democratic and fair, that the 9 appointed
‘ representatives to.the Hopi"fribal Council (out of a total of 17 possi-
ble representatives) constituted a quorum, and that the council was
representative of a majority of Hopis.* He argued that the traditiomals
: *The "majority" was discovered by use of a manipulation of census
data to show that the five villages which sent representatives to the
Council were more populous than the five traditional villages which -
refused to have anything to do with the Council. This is the same tech-
nique which the BIA had used in demonstrating that Boyden's claims attor-
ney contract was supported by a"majority”of Hopis. Again, highly ques-.
tionable census data was used. (See Exhibit 43A.) ’
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should not be allowed to stand in the way of "the progress that is
being made toward reorgani;ation;‘: ' '

It is our impression that the traditional groups are not inclined
either to participate in the present government of the tribe or to
suggest. organizational and constitutional changes therein. This
condition means that the Bureau will probably be faced for some
time in the future with the necessity of having to work through.
those tribal Tepresentatives who are selected in accordance with
the tribal constitution. - It is our feeling that it is only through
this group that a revision of the tribe's organizational setup
can be accomplished. We also believe that to require the Superin-
tendent to change his position at this time will materially delay,
if not destroy, the progress that is being made toward reorganiza-
tion. [Exhibit 68.] :

Attorney Boyden was, at the same time, submitting a legal brief
to the Solicitor of the Department of the Interior in which he set out -
the Hopi Tribal Council's position on Hopi title to mineral interests
in thé 1882 Hopi Reservation. |

Simultanecusly, the traditional leaders were mounting a new cam-
paign.of passive resistance to BIA authoﬁty. In the.spring of 1955,

groups of traditional Hopis turned in their temporary BIA grazing per-

mits and refused to re-accept them at a BIA meeting. In May 1955, BIA

Area Director Haverland wrote the Commissioner another letter which

outlined these problems and includéd discussion of the lack of mineral

leasing authority. -

Recent correspondence between this office and Washington has
raised the question of recognizing the present Hopi Council.

If the present council is an advisory body only, a serious ques-
tion arises as to how the concurrence of the Hopi Tribe upon
any lease or permit affecting mineral rights might be executed.
[Exhibit 69.] - :

114

HP017776



At the same time, traditional leaders from Hotevilla collected funds

within their village and sent a delegation by automobile to Washing-

ton. Included in a BIA memorandum of the meeting which this delegation

had at the BIA in Washington are these comments:
They questioned .the authority for organizing under the IRA. We
were told that a majority of the people did not know what they

were voting on and it was not explained to them. The younger -
educated group understood and were running the show.

Summary: This group is known as the traditional group and is
principally from the Hotevilla village. They are opposed to Bur-
eau control and to the younger group of the reservation who are
in control of the Council. They want free use of the range with-
out specified limits on livestock. [Exhibit 70.] o

Newspaper editor Platt Cline also travelled to Washington to
support the tfaditional Hopis in their 4c'>pposition to recoén_ition of.
the Hopi Tribal Council. He met with Arizona Senator Barry Goldwater
who then met with Coimissioner Emmons on May 17,.1955. ~ After his -
meeting, Senator Goldwater wrote the Commissioner a letter which
- strongly advised him not to recognize the Hopi Tribal Council until
there had been further study:

I want to stress upon you the importance of withholding any final
decision on Tribal Council govermment of the Hopis until we have
had a full discussion of this with people who know the subject and
are interested in achieving a solution. I have contacted Mr.
Platt Cline of Flagstaff to imvite him back here to visit with you

on this, and I am sure you will find him a well-posted and bril-
liant man in the field. [Exhibit 71.]

Platt Cline met with the Commissioner on May 20, 1955. The Commis-
sioner reported the meeting to Senator Goldwater in a letter in which
he promised that "'a special team' headed by one of his Assistant. Com-

missioners would "dig into this Hopi situation." Senator Goldwater's
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. response urged again that the position of the traditional leaders be
respected: ' B

This matter is not going to be ironed out by theorists, but mst
be met by practical-minded people who will recognize that the
traditional leaders of the Hopis have a strong hold on the minds
of all the people and that amy government that is worked out
among those Indians will have to take into considerat‘:iqn’ the
religious impact of their ancient way of life. [Exhibit 72.]

The political pressures which had been mownted on behalf of the tradi-
tional Hopi position suc;cessfully stalled the forces pushing for inmed,f

- jate,. official reéoénitiori of the Hopi Tribal»Comléil. Instead, the
stage was set for what became knowh as the Hopi Hearings of 1955.

From July 15 to July 30, 1955, a BIA ccmnﬁttee' appointed b)'rv(;om~
missioner Emmons _hel‘d a series of public hearings in nine of the Hopi
villages. The transcript of those hearings is over 400 pages in length. .
The testimony nresented included a detailed explanation of. traditional

. Hopi grievances against the United States government. Much of the tes-
timony of the tréditioﬁél Hopi leaders focusgd on the Hopi Tribal Coum-
cil. The testimony of Dan Katchongva from Hotevilla on this point is
summed up in these words :'

Finally you came and made this Indian Reorganization Act from Mlich

this Tribal Council was organized. Again here you aimed to get
control of us somehow under this new plan.

The full range and sharp divergence of Hopi opinions is recorded in
those hearings. The progressive faction had been well prepared to

make its case in support of the Hopi Tribal Council, and their views

prisarnast e o e
AN

were well received by the Committeé, all of whom were regular BIA
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“employees.

- L. [3A 0 %, T i i r and the
A few weeks later, Thomas M. Reid, Assistan? «CRmLSSIONe

i 3 5 oeh i ines and.
Chairman of the Committee, presented a report ¢f °°¢ Hopi Hearings
a list of recomendations to the Commissioner. nwiuded was the recom-
1 jopi. Tri i cad offici ition:
mendation that the Hopi Tribal Council be gransa ~tficial recognition

It is the opinion of the committee that the indlan Office must rec-

. . : 1 C L T fitu-
ton poctfiee & o e e e ¢ “fgz.'iousev(i:;lages
tion 1£1 1 r TOR e

specifies a council of 17 members £ be done ess at

and further stipulates that "no business sh.ail nle t
least a'majority of the members are present.” [0 our Ogin:;gét;g
9 of the possible 17 members of the coumcil are ‘.hgse::! o e s
there is a legal council and business can be lt“;'-;}: gurrv*iews on

i A
provided all 9 members are present. If you SO o the villages

N

this matter, we recommend that the Superintowmds
be so informed. [Exhibit 73.] .

Since the BIA had long favored the recognition ol the Hopi Tribal Cpm-
cil, it should be no surprisé thataAcomnittee made up exclusively of .
BIA employees should have reached this conclusifﬁr\-

Three months after receiving t}us récormﬁcmlution, the Commissioner
approved it. But in that three-month period, the-struggle over recogni-
tion continued.

BIA Area Director Haverlana kept up the ?;'cssllfe for recqgmltion
by deciding that no furthér permits for mineral prospecting would be
issued pending action on the recognition iss'm;, “The BD\ had previously
decided it could issue such pemmits in the absence of a Hopi 'ifriba;
Couﬁc_:il because they did not can'f the légai. obligation of formal

leases. In September 1955, Humble 0il and Refining Company, General

Petroleum Corporation, and Sun 0il Company were 7ll prospecting on
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. Hopi land under the authorit}? of these pefmits, and their work was sud-
denly threatened. Haverland wrote that these permits would not be

extended and that further permits would not be issued "in.the absence’

of the approval .of the Hopi Tribal Council.” (Exhibit 74.)

The traditional Hopi camp also kept up its pressure. After a
delegation of traditional Hopi representatives from seven of the Hopi
villages met with Senator Goldwater in October, the Senator wrote the
Commissioner a letter calling for a general Hopi referendum on the
Hopi Constitution and the Council (Exhibit 75): .

. I feel the only way té determine what is to be done about
their Government is to allow them to hold another election to
see whether or not they want to keep the Constitution and with it

a provision for Tribal Council. I therefore respectfully urge
you to set up the mechanism whereby this referendum can be held.

. In response to this letter, Joe Jemnings, BIA Program Officer and one
of the three committee members at the 1955 Hopi Hearings, sent the Com-
missioner a memorandum (Exhibit 76) which strongly urged that no such
referendum be held: _
It is the opninion of the committee that it would be unwise for the
Secretary at this time to call an election on the question of
amending or replacing the present Hopi Constitution .'g.nd By-laws.
" In effect, such an action would be a reversal of Office letter of
June 17, 1953, recognizing the Tribal Council, wquld largely nul-
lify the work of your committee, would make the job of the Agency

Superintendent exceedingly difficult, and would only intgnsify the
differences between the traditionalists and the progressives..

When put to the test, the BIA once again fell away from its pious com-
mitment to democracy and majority rule.
A final written orotest was lodged by traditional Hopi leaders on

| | |
i November 10, 1955. (Exhibit 77.) In their letter, they disclaimed any
§
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interest in another BIA-run referendum or election , and they repeated
their assertion of the right of self-goveﬁment:
The Hopi Constitution and Bylaws were forced upon us.  The present
tribal Council has been operating illegally and without our recog-

nition. We also are opposed to any orosvectmo on our Hopi 1and
without our consent or knowledge.

By letter of December 1, 1955, the Commissioner granted official recog-
nition to the Hopi Tribal Council as the exclusive governing body of
the Hopi people. (Exhibit 78.) In the same letter, he admitted that
the Council's membership was only a bare quorum of 9 members out of 17,
the other 8 members not having been chosen for Council membership
*

because of the continuing traditional protests:

Since the full membership of the council as now constituted is a

bare quorum as prescribed by the constitution as a prerequisite

for conducting tribal business, it will be necessary that all

nine members be present at any meeting where business is conduc-

ted in order that any action taken be the official action of the
tribal governing body.

In the name of democracy and majority rule, the U.S. go%rernment gave
its blessing to a ''representative," majority rule body which was so
lacking in genmeral support among its constituency that it could only
take official, legal action if every one of its members was present.
According to the .Commissioner the absénce or illness of only ‘one' of
the councilmen was suff1c1ent to bring the Hopi- goverrment to a
standstill. As w111 be seen in 1ater developments, John Boyden and
the Hopi Tribal Council wculd not be stopped by any such technicality

as a legal quorum.

The Hopi Kikmongwis refused to certify members for the Council
as required by the IRA Hopi Constitution. OCnce again traditional
Hopi dlssatlsfactlon was manlfested by means of a bovcott
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18. DISMISSAL OF DOCKET 210, THE SHUNGOPOVY
CLAIM FOR RETURN OF LAND
With its official recognition established, the Hopi Tribal Council
moved into a position 6f complete ‘control of the Docket 196 claim in the
Indian Claims Commission. It was no longer necessary for attorney Boy-

" den td demonstrate ‘that the claim had tﬁe} support of individual Hopi
villages. For all legal p@oses, the Hopi people and the Hopi Tribal -
‘Council had been declared by the .BIA' to be one and the same

However, there was one potential stunbliﬁg block to the Docket 196
 case which troubled Boyden: The Docket 210 claim of the village of Shm-
gopovy which asked for the retux"n of land. Boyden's displeasure with
Docket 210’3‘.5 shown in a BIA memoranaum (ﬁxhibit 56) of confidential
| remrks-he made in a BIA meeting in March 1952: o
Other than the claim.whi(;‘h he 15 handling, [Boyden] referred to a
claim put before the Indian Claims Commission by the Shungopavi
group which lacks legality because it requests return of lands
rather than monetary reimbursement. Such matters are beyond the

powers of the Indian Claims Commission. In view of this, he felt
that BIA. field officers should have tried to dissuade the group

filing this claim.
These remarks also show that both Boyden and the BIA were fully aware at
that time [oniy a.few months after the fili.ng of the cléims) that the
- Indian Claims Commission had no legail authority to award the return of
land. Here is additional evidence of the bad faith of those, including

Boyden, who had asked for appro#al of the clainS attorney contract on the

Sretae AN

' suggestion ‘that Hopi land might be febovered. (See, Pa;-t 12, above.)

A G QS Cyravrire ot e 1.0

The question of whether the Docket 210 claim would be allowed to continue

PRy
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was brought to a head in November 1956, when the U.S. government filed
a motion to have it dismissed. (Exhibit 80.) The reasons for dis-
missal included the following:

The petition fails to state a claim upon which relief may be granted.

The petition seeks to recover the land itself whereas the Commission -

is only empowered to award relief which is compensable in momey.

In support of its motion, ‘the U.S. government cited the 1948 case of

Osage Nation of Indians v. United States (see pp. 7&- 7 , above) in which

the Indian Claims Commission had made its decision that it could only
grant n;oney damages. After five yéars of deceiving the citizens of
Shungopovi, the United States finally laid its trump card on the table.
It appeared that Docket 210 would quietiy be dismissed and slip
into history when action was taken by Louis J. O'Marr, an Associate
Commissioner of the Indian Claims C&mxissioﬁ, which set matters astir.
At about the same timé the govemment-had moved to dismiss Docket 210,
O'Marr had gone to Santa Fe, New Mexico} and had met with traditiona;
leaders from Shungopovi. (E*(hibit 81.) After that meeting he wrote
to Shuncopov:t spokesman Wadsworth 'uvanGOJ.tewa, urging
Shungopovi to employ an attomey :
After you have engaged coumsel to represent your village before the
Indian Claims COITlmlSSlOII, he will take whatever action may be neces-
sary to enable you to present your claim against the United States.

I suggest, therefore, that you and the members of the village employ
an attorney as quickly as possible. . . . [Exhibit 82.]

On January 7, 1957 Mr. \hnran001tewa wrote the Indlan Claims Cormnlssmn
and expla:med that an attorney was being sought but had not yet been

obtamed. (Exhibit 83.) The Indian Claims Commission wrote back and

121

HP017783



contimed to étress the impofténce of promptly obtaining counsel.
(Exhibit 84.) The 'suggestion" that Shmgopovi would obtain its own
attorney sent a shock wave through the BL’-\ for the decision had long
been made to have the Docket 210 case dismissed at an appropnate moment .
BIA Area Director Haverland and the BIA Hopi Agency Superintendent H.
E. O'Harra, :umnedlately took steps to stop Shungopovi's efforts A let-
ter from O'Harra to Haverland on December 51, 1956 (Exhibit 85 ), |
includes these remarks critical of Indian Claims Commissioner O'Marr's
advice to the Shmngopovi leaders:
Mr. Boyden represents all the Hopi peoples and not any one village
or group. In view of the foregoing I.do not feel inclined to

recommend employment of legal counsel on the part of Shungopovi
Village as suggested by Mr. O'Marr. :

On January 14, 1957, an Associate Field Solicitor of the Depart-
- ment of tfle Interior, Phoenix, A:éizbna, wrote a memorandum to the BIA
Area Director advising that Shungopovi did not have the authority to
hire an attorney to present its case in Docket 210:

Certain facts are apparent: .

1. The Hopi Tribe, thru its Tribal Council, has employed Mr.
Boyden as 1ts Clauns Attorney.

2. That contract-has been approved by the Bureau.

3. The Village is not authorized to act for the- Trlbe in hlrmg
an attomey to present the Hopi Land Claims.

4. Less apparent is the fact that a suggestion from the Bureau

that the Village employ counsel would tend to indicate to some
that the Bureau felt the Vlllage had the authorlty to so act
for the Tribe. .

I feel the following should be done:

1. That both the Bureau and Mr. Boyden e*cplam to the Village
that he (Bovden) represents all the Trlbe in presenting their
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land claim before the Indian Claims Commission.

2. That the Indian Claims Commission cannot restore land to a
tribe but can award money damages only.

3. State that Boyden would welcome all the help, information,
and assistance that the Village might be able to give him to
more fully and successfully present the Land Claim of the Hopi
Tribe. [Exhibit 86.] , '

All of the key BIA field persomnel had thizs opposed assisting the
Shumgopovi leaders in-their effofts to obtain counsel. They backed
John S. Boyden as the sole Hopi .attoﬁey, and they Backed the Hopi Tri-
bal Council's Docket 196 over Docket 210.

- The Shungopovi leaders continﬁed to- hear from the Indian Claims
Commission which again advised then to get an attorney tor help them
meet the fast-approaching legal deadlines in their case. (Exhibit $7.)
Unable to 6b;cain the services of an attorney, and finally convinced of
the futility of presenting their claim for return of le;nd in the Indian
Claims Commission, the Shmgcpovi leaders asked that Docket 210 be dis-

missed in a letter of May 4, 1957:

Associate Commissioner Louis J. O'Marr
Indian Claims Commission.

Dear Sir:

We, in Docket No. 210, Tequest herein to withdraw our land claim
_from its consideration by the Indian Claims Commission for the
present. time due to the following reasons: :

1. We have tried our best to find an attorney to represent us in
docket No.210, in the time allotted to us for that purpose however
we find the time limit too short.

' 2. Our intention in presenting this claim is for us to receive
the land and not payment for damages inflicted to the Hopi Indians
by the United States which resulted when our land was taken away.

3. We have been correctly informed that this Indian Claims Com-
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mission has no authority to restore the land claimed in Docket No.
210 back to us therefors we will withdraw our claim from your Com-

mission and if possible, resubmit it again to an Indian Claims Com-

mission which will have the authority to restore land back to the
Indians if such be created by the Congress of the United States of
America. '

However, we request that you keep our claim in Docket No. 210 in

your records as your record and as our record. Thank you for your
consideration and the help that you have given us thus far. We
Temai . ‘ .

Sincefely,

/s/ o
Mr. Wadsworth Nuvangoitewa
Shungopovi Village ’

Second Mesa, Arizona [Exhibit 88.]

The concluéion of the Docket 210 case was completely consistent

with the longstanding traditional Hopi position which categorically
opposed the payment of any money which might jeopardize historic Hopi
land rights. Shlmgopévi remained true to its principles.and refused to

join up with attorney Boyden and the Docket 196 case.

A few months earlier, Andrew Hermequaftewa had spoken of the

religious significance of these principles in these words:

This land is our home, given to us by the Great Spirit. It is mot
for sale and we are not going to sell it.
It seems that many of our young people are falling for the new

plans that come to us from Washington, plans which say that we
should take our mineral resources out. of the Mother earth and

- thereby accumulate money with which to buy more land. This to

me is a very foolish thing to do because this is already our
land. We camnot buy it again with the very thing that comes

out of it. To buy and sell land is not right in the sight of

our Great Spirit.
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19. 1956-1961: PREPARING THE WAY
FOR MINERAL LEASING

It was no secret to anyone that the progressive faction which-
controlled the Hopi Tribal Council had views about land and religion
which were vezfy different from traditional Hopi principles. The Hopi
Tribal Council was willing to barter over land Tights as white Ameri-
cans did. It was willing and eager to get into mineral ieasing ven-
tures, and would eventually approve massive strip mining of Hopi land.
To accomplish these ends, the Council was prepared to take into United
States. Courts its case for the partitioning and division of the 1882
Hopi Reservation.

The traditional Hopis knew they were in for serious prcblems when
the Commissioner granted official recognition to the Hopi Tribal Coun-
cil in late 1955. Their protésts and warnings went not only to Wash-
ington but also the Hopi Tribal Council itself. In a letter from the
"Hopi Indian Nation to the Council's chairman in early 1956 (Exhibit 89 ),
28 traditional Hopis of Hotevillé announced. that they would not recog-
nize or approve amy acts -téken' by the Council:

. We have never approved nor ever will recognize the present so-
called Hopi Tribal Council to be the representative of the Hopi
people. We will never cooperate with you or the Council members
even though it has. been recognized by the present Commissioner
of Indian Affairs, Glenn L. Emmons. We will hold all actions of
the so-called Hopi Tribal Council illegal, null and void in view
of the fact that the real traditional Hopi leaders have never

given their consent or approval to the Council to be the repre-
sentative of the Hopi Tribe. ‘ ’
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Dan Katchongva's was the first sig.na“u"ure on this letter. The letter -
was sent on the twentieth amiversary of the resistance Kafchongva had
helped lead against Oliver LaFarge and the original Hopi Tribal Coun-
cil. (See, pp. 38-54, above.) He knew the twelve-year respite from
off1c1al Council activity, Wthh began when the Counc11 collapsed and
disbanded in 1943, was over. Thanks to. BIA manipulation, the Cou;qc:.l
was again in command with the full bléssing of the United States gov-
ermment.

The Hopi Tribal Council, under the tutelage of its attorney, vJohn
S. Boyden, made nmned:tate plans to. secure title for mneral leasing to
as much of the 1882 Hopi Reservatlon as possible. A formal challenge
to .\Iavajo mineral rights in-that area was made in a petition to the
Sécretary of the Interior for reconsideration of the 1946 Solicitor's
Opinion 'recognizing. Navaijo ‘rights. I_n March 1957, the Navajo's attor-
ney, Noman'M.;ALittell, filed his opposition to ‘the Hopi petition. _

By late 1956, it be.c.amé‘ clear that the Hopi Tribal Cowncil would
have to gd to Congress for'heip, so Boyden (working closely with Athe
BIA) helped prei)are legislation aufhorizing a test of Hopi and Navajo
land rights in the United States Court. Boyden was being péid only
$6,000 per year for his Hopi work at that time, but he admitted that
~ he saw bigger money coming doxh the road once mineral léasing began.

The traditional‘Hopis petitioned and protested égainsi: the leg-
islation but to no avail ~ (Exhibit 90. )V By. letter of November 20,
1957 Co:mnlssmner Emmons wrote the Tribal’ Councxl that he was "happy
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to reaffirm" their recognitibn.és the exclusive Hopi government. - In
. the éame letter he noted that Council membership was still only a bare
quorum as required by the Hopi Constitution. [Exhibit 91.] '

By July 1958, legislation had been enacted approving the filing
'of a lawsuit between the Hopi Tribal Council and the Navajo government
to test their respective rights in- the 1882 Hopi Reservation.® The law-
suit of Dewey Healing, Chairman of the 'Hopi Tribal Council, versus Paul
Jones, Chairman of the Navajo Tribal Council (Healing V. Jones) was -
authorized by Congress only eighteen months after the Hopi Tribal Coun-
cil was officially recognized. The qui Tribal Council was on its
way to mineral leasing, following in the footsteﬁs of the Navajos who
had already undertaken significant mineral leases in the un&isputed'v'
parts of the Navajb reser\iation.*_* |

John Boyden and the Hopi Tribal Council were not. content to sit

back and wait for thé‘Healing v. Jones case to be decided before get-

ting into the mineral business. Cn June 50, 1959, the Hopi Tribal
Council passed an ordinance establishing procedures and fees for the

issuance of permits to prospect for oil and gas upon the Hopi reser-

*public Law 85-547, 85th Cong., lst Session, 72 Stat. 402,
July 22, 1958. A

#%A1so in 1958, Congress pumped $20,000,000 more into the kitty
for Hopi-Navajo rehabilitation, and designated the money for roads.
The House of Representatives noted that there was "tremendous increase
in Toad use in the reservation area” due to "oil and gas "development,
uranium mining, and other economic development,' all of which was
"breaking down' the roads. (House Report No. 2455.) Money seemed tO
be no object when mineral exploitation.was at issue.
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the majority of the pecple in these villages." =

vation. This ordinance was supported by BIA ‘AI"ea Director F. M. Hav-
erland whose letter to the Co:mu.ss:toner of Indian Affalrs sought to
open a new l:Lne of power for the Hopl Tribal Coumncil. Haverland'
letter took note of the fact that the Hopi Constitution contained
these words specifying its powers:

The Tribal Council is given authority. . .To prevent the sale, dis-
position, lease or encumbrance of tribal lands, or other trlbal

property.

Despite the fact that the' constitution's laxiguage authorized the
Council cniy to prevent 1easing; 'Haverlar'ad argued that the' same lan-
guage could be read to allow leasing (Exhibit 92):

Conversely, we [at the BIA] presume to allow the leasin dlspo

sition, sale or encumbrance of tnbal lands, if it does not
de51re to prevent the same.

A clear limitation on the Hopi Tribal Council's authority was thus

twisted in favor of unfettered authority for the Council.

A few weeks later, Dan Katchongva wrote a letter of protest on
behalf of the traditional 1eadefs of Mishongnovi, Shungopovy, Oraibi,
Hotevilla, and ""the majority of the Hopi people." (Exhibit 93.)

He stated that the ordinance was ‘designed to "open Hopiland for pros-
pectmg for oil and gas' and that it had bean enacted "without the
knowledge, consent nor approval of the Hopi Traditional Leadérs and

Ironically, the Hopi Constitution itself supported the posifion

of the traditional Hopi leaders. When the Hopl Constitution was

In November, 1958, traditional Hopi leaders met at Hotev:.llz_a.
and joined tradltlonal Utes in demanding a federal orand jury

" investigation of John S. Boyden.
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drafted by Oliver LaFarge in the mid-1930s, the question of whether .

the Hopi Tribal Council would have authority to enter into mineral
leéses was not especially significant. It was not until the early
1940s that the potentiai mineral wealth of Hopi land‘lvas disc:oyefed.
In his effort to obtain appmvai of the Hopi-'rribal Council, LaFargé
had written into the Constitution clear limitations on the power of
the Hopi Tribal Council. Had LaFarge attempted to authorize leas-
ing of Hopi land by the Hopi Tribal Council, the boycott of the 1936
‘election would surely have grown, making it even more difficult to "
obtain a showing of support for the Hopi Comstitution. |
When the Solicitor'.s Qffice of the Department of the Interior

was asked in 1959 to review the leasiﬁg powers of the Hopi Tribal
Coun'cil, nothing was found in the Hopi Constitution to justify the
Council's position. In a decision of Noveinber 16, 1959, the Solici~
tor's Office ruléd ihét the Hdpi Tribal Council did not have the
legal  authority to grant minerall leases under the Hopi Constitution
(Exhibit 94):

The HopivIndizms have expressly limited their Tribal Council to

poweTs expressly mentioned in the constitution. None of the

_powers so listed can be construed to cover the granting -of pro-
- specting permts for oil and gas. :

Until the members of the Hopi Tnbe have exercised the right to
adopt an appropriate constitutional amendment, the Trlbal Coun-
cil is without power in the premises.

Temporanly set back: by this- rullng, the Hopi T*‘lbal Counc::z.l was not
W.Lllmg to follow the reconmendatlon that it seek an appropriate

" amendment to the Hopi Constitution. The Council did not want to

HP017791



conduct the campaign and referendum which was necessafy before such an
amendment could be made. |
Rather than proceed to amend the Hopi Constitution, John S. Boy-

den, the Hopi Tribal Council, and the BIA field personnél conceived of
a plan to undercut the constituticnal restriction on mineral leases.
They proposed that the Secretary of the Interior .give leasing authority
to the Hopi Tribal Council under a clause of the Hopi Constitution
which reads as follows: . |

The Hopi Tribal Council may exercise such further powers as ma;y in

the future be delegated to it by the members of the Tribe or by

the Secretary of the Interior or any other duly authorized offi-

cial or agency of the State or Federal Govermment.[Hopi Constitu-
tion, Article VI, Section 3]. : - .

On the strength of thJ.s clause, the Secretary of the Interior "dele-
gated and granted the power" to make mineral ieases to the Hopi: Tribal
Council on MaLy 24, 1961. (Echibit .'95.) ' The govermment thus
effected a unilateral amendment of the Hopi Constitution without éuf-
fering through another (and micertaixi) refer'endmn'in:Hopi countfy, as
required under the Hopi Constifutidn. To the traditional pris, this
grant of new and sweeping powérs to the Council, ﬁl"absolu'te violation
of the Hopi Constitutioﬁ- itsélf, was further confirmation of their
view that the Hopi Tribal Cowncil was merely é tool and accom_p_liée of
the United States goﬁerﬁnent. In the eﬁd, the United States would
tolerate no legal objection to the power of the Council or the leasing
of Hopi lands, and would perform flagrant 1eéal manipulations to'carry

out its plans.
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20, THE FIRST COAL MINING LEASE

In the late 19505 and early 1960s, there was little direct tra-
ditional Hopi protest focused on the Indian Clalms Commission's hand-
ling of Docket 196. Attorney Jolm S. Boyden was responsible for the
litigation of Docket 196, and almost all of the pi'oceedings were legal
matters under his control which took place in Washington, D.C.

VThe focus of traditional Hopi discontent during this périod of

time was on the growing power of the Hopi Tribal Council, the beginning

of mineral leasing, the Healing v. Jones case, and the continued pres-
eﬁce of John S. Boyden in Hopi affairs. However, many of the issues
presented by these matters have a direct bearing on the Docket 196 |
case.

One expression of traditional Hopi discontent is a letter writ-
ten in September 1960 to the Chief Judge of the United States Court
handling the Healing v. Jones .case. (Exhibit 96 .) Dan Katchdngva

and Andrew Heremequaftewa wrote-on behalf of the Hopi Sovereign Nation,
the traditional villages of Mishongnovi, Shungopovy, Oraibi, Hotevilla,
Lower Moencopi, and traditional 'pe_bple in ;che other Hopi villages.
Again the Hopi Tribal Council's legitimacy was challenged. Again the

. authority of ‘Joh.n‘S. Boyden to represent all Hopis was denied. The
Court was informed that the traditional Hopi 'leaders did not authorize

or approve of the Healing v. Jones case and that’ they would not con-

sider any decision in that case to be binding on them:
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- Any decision that has been made and will be made in the Federal
Courts of the United States will be considered not binding on
the Traditional Chiefs and Religious priests and their people.
AlY actions-in Prescott, Arizona Federal Court will be comsid-
ered NULL and VOID by the Hopi Chiefs and the Majority of the
people. They will not pay Attorney John S. Boyden for the

services rendered for the Hopi Tribe as he was not hired by .
them. . .

Similar protests were mde‘directly to the Hopi Tribal Council includ-
ing a letter of February 14, 1961, from David Monongye and Thomas
Banyacya, who challenged the very composition of the
Council under its own constitution and- by-laws:
You and the Agency Officials know full well that the Council does
not have representatives from Mushongovi, Shungopavy, Oraibi,
Hotevilla and Lower Moencopi. Village of Bacabi has -recent;y
voted by majority against participation in the Council. This
fact is being ignored by a few, mostly Government employees,
Hopi men in that village. Village of Shipaulauvy has one rep-
resentative in the Council but the majority of the people in
- - that village have never voted on this matter. So you see,

your whole organization has been operating illegally ever since
it started. [Exhibit 97.]

The traditional leaders oppdsed both the composition of the
Council and its actions. lhen the Hopi Tribal Council had passed an
ordinance in late 1959 seeking to raise revenues fqri Council work and
attorneys' fees by taxing Hopi merchants, Dan Katchongva and other
traditional leaders regis{ered a proﬁest to the Council in the name of
the Hopi Independent Na_tion. " (Exhibit 98.): They Ifefused to pay
these taxes, and they stated that they wouid not recognize the legai
authority of the Council to levy any taxes.

' An especially strong protest'- was made by the traditional Hopi

leaders when they learned of an impending coal lease with the Fisher
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. _ Contracting Compaﬁy. On November 16, 1961, a letter signed by eight
traditional Hopi leaders (Exhibit 99 ) was sent to the BIA Superin-
tendent., It included this épecific objection to coal leasing:

This is to formally advise you and the members of so-called Hopi
Tribal Council, Secretary of the Interior Udall, Attorney John
S. Boyden, Area Director Frederick M. Haverland and Fisher Con-
tracting Company of Phoenix, Arizona, that it is the unanimous
verdict of the Hopi Traditional Chiefs and the Hopi people, dur-
ing a meeting held Saturday, November 11, 1961, in Shungopavy
Village, that you take immediate action to cancel and revoke any
agreement or arrangement for the Fisher Contracting Compamny to

carry on exploration or prospecting work for minerals, or other
purposes on Hopiland.

The traditibnal leaders had received accurate informatioﬁ, for there
hé.d been sérious leasing negofiations befweén the Council, Boyden, »
the BIA, and Fisher Contracting ‘Company throughout muﬁh of 1961.
These negotia_tions res_ulted in a small coal prospecting agreement
. between the Council and Fisher which involved lands located'wit}ﬁn
District 6, undisputed Hopi area. '
The Fisher Contracting Company lease was a prelude to the multi-

million dollar coal strip-mining leases with Peabody .Coal Company.*

The big leases would not be co@leted until after Healing v. Jomes
resolved the dispute about leasing power of the Hopis and Navajos in
1963. However, the correspondence smcunding the negotiations with
Fisher Contracting Company discloses that Peabody Coal Company had

expressed interest in leasing Hopi land as early as August 1961.

*The Fisher agreement was terminated in September 1962. The
Hopi Tribal Council reportedly made about $10,000 under that agreement.
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(BExhibit 100.) In March 1962, the Hom Tribal Counc11 was mfomed
by attorney Boyden that Peabody Coal Company had offered to enter into
an agreement to prospect or lease in the northern part of the 1882
Hopi Reservation. (Exhibit 101.) |

It was clear to all mvolved that by 1961 the Hopi Tr:.bal Council
had embarked on a major mineral 1easmg venture. From that time to
the present, the tréditionél Hopi leaders would contimue to fight the
leasing and massive strip-mining:of Hopi land which they would call

the desecration of Mother Earth.

21. THE HEALING V. JONES DECISION

In September 1962, a three-judge federal district court decided

the Healing v. Jones case. The following year it was affirmed by the

Supreme Court.* The court tuled that District 6, the range management
area set aside for the exclusive use of the Hopis, was indeed the sole
Teservation to which the Hopis had an exclusive legal interest. In so
 ruling, the court's official imprimatur was added to the fencing in of
the Hopis which had occurred in the face of vociferous traditional
Hopi objection at the time and which had oécurred in the face of
numerous official prbnomcements that no small exclusive Hopi reserva-
tion would result. (SeevPall't 5, above.)

The Healing Court also tuled that all of the 1882 Hopi Reserva-
tion lyfng outside District 6 was an area in which the Hopis and Nava-

jos had an undivided and equal interest. This area was to be known as

. *Healing v. Jones, 210 F. Sunp 1 (D. Ariz. 1962), aff'd 373_
U.S. 758 (1963)-. '
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“the "Joint Use Area." The sixty-three page oﬁinion of the court will
not be summarized in this i"eport, but one quotation will be included
to demonstrate the legal ‘premise from which the court began in its
discussion of Hopi land rights:

The right of use and occupancy gained by the Hopi Indian Tribe on
December 16, 1882, was not then a vested right. As stated in our
earlier opinion, an unconfirmed executive order creating an Indian
reservation conveys no right of use or occupancy to the beneficiar-
ies beyond the pleasure of Congress or the President. Such use

and occupancy may be terminated by the umilateral action of the
United States without legal liability for compensation. The Hopis
were therefore no more than tenants at the will of the Government
at_that time. No vesting of rights occurred until enactment of the
Act of July 22, 1958. [210 F. Supp. 138.] '

T.ranslated into non-legalese, the court_.: based its decision on the notion
that originally the Hopis had no more rights to their land than a tenént
without a lease; In the court's view, the Hopis ha& no real right to
their homelands until Congress passed the statute.'in ~1958 which expressly
gave  them property Tights to whatever land the Healing court would
determine to be theirs. Accofding to this view of Indian land rights,
the Hopis, from the time of the Tfeaty of Guadalupe Hidalgo in 1848
until 1958, had only slightly mo.re legal right to the land they _Qcctzpiéd
than squatters, trespassers and passers-by. Since the court concluded -
that the Hopis had no significant property rights duriﬁg that century of
United States rule, it necessarily followed that any action which the
United States took which inierféred with thé Hopis' use and occupancy. '
of the land was éompletely excusable umiér United States law. Withoﬁt

- any protection under the United States Constitution, and without any
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recognition of sovereign rights or ‘treaty guarantee, the Hopis weré
found by the Healing court tdbe without any legal right to their
ancient homeland.. The only legal Hopi rights to 1and which the Heal-
in_g court would recognize are the fights. aclmqp\rledged by' Congress m
the legislation of 1958. o |

The traditional Hopis sought tb dissociate themselves from all
of these shocking developments. ‘In a letter‘ of November 21, 1962,
Melvin Tewa, Chief of the traditf.onal Hopi village of Lowér Moencéopi,
wrote Senator Carl Hayden a letter on behalf of himself and'othe'r
traditional Hopi people: -

I am writing on behalf of all the Hopi chiefs and people to
earnesily inform you that we would not be able to Tegard as legal
any Tuling contained in the recent Healing v Jones judgment con-
cerning the land dispute between the Hopi and Navaho on the pri-
mary ground that the Plaintiff'of the case, Dewey Healing, is
merely a representative of the Hopi Tribal Council, which, his-
torically as well as legally, is not a justifiable organization
of the Hopi and which does not include any of the traditionally
recognized chiefs.

-------------------------------------------- es e e eservses e r e

Further we must point out that the temure of John S. Boyden for
the suit was a matter solely disposed of by the Council and not
to any recognition of the Hopi chiefs.”. . . [Exhibit 102.]

The Commissioner of Indian Affairs wrote to Senator Hayden in response

to this protest. He argued that everything was proper because the

Hopi Tribal Council was functioning with a quorum and because a majority

of Hopi villages were rep'resented.on the Council. He further argued

that the Healing v. Jones case was about a controversy betwesn the

Navajo and Hopi Tribes Qvef rights and interests in the 1882 Hopi
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Reservation. There is, of course, no hint in his '1etter of the United
States. govemment;s interest in maintaining the Hopi Tribal Council and
in facilitating tﬁe leasing of Hopi mineral resources. The BIA has |
alw*ay$ been quick to write off any problems in Hopi country as herely
Hopi-Navajo disputes.. This aporoach has, over the years, diverted much
attention from the BIA's intermeddling and bungling.

Senator Barry Goldﬁater, a public official far more knowledge-
able about Hopi affziirs, was treated more gingerly when he made a
pointed inquiry aboﬁt the Hopi situation. He had corresponded with
Caleb H. Johnson, a man who has served as interpreter and spckesmaﬁ
~ for the traditional Hopis. In am April 1963' letter to Senator Gold-
water, an Associate Commissioner of Indian Affairs first exélaine;l_ how
leasing authority had been delegated to the Hopi:Tribal Coﬁncil. He
then admitted:

The Bureau, as well as the Tribe, is cognizant of the shortcomings
of the Tribal Constitution and the need for amendment. [Exhibit 103c]

He said .that amendments designed to incorporate the traditional Hopi’
commify into the Hopi gqvemnéﬁt had been considered for about five
years, but that the time was not yet ripe to act: |
The Hopis apparently felt discussion of constitutional questions
might cause dissension among the Hopis which would be exploited

by the Navajos to the detriment of the Hopis in the territorial
dispute. _ ~ : :

This was a confusing way of saying that the traditional Hopi leader-

ship did not want the Healing v. Jones case to continue, that they did

not want to fight the Navajos in such court action, and that they did
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not want the land divided, partitioned, or strip-mined. The Hopi Tri-
bal Council and the BIA did want all of these actions to continue.
They knew that any amendment process might give the traditionals an
upper hand which would again halt the BIA's pfogram as it had done in
1943. ’ | | | |
The letter concluded with the self-righteous pronouncement of
respect for Hopi self-govermment, a principle which had never been
honored in Hopi country and which had been violated countless times by
the BIA: '
Any indication that the Bureau would impose a need for action on

the Hopis would tend to defeat the purpose and would leave the
Bureau vulnerable to the charge of interfering in tribal matters.

Time after time, the BIA had tra;mneied Hopi sélf—govermnent and
interfered in Hopi affairs to foster and maintain U.S. govérnment pro-
grams. All of that intérference', much of w‘*uch is catalogued above,
was to the detriment of the t;aditional Hopi leaders. »

Congressman James A. Haley, Chairman of the Subcomﬁttee on Indian
Affairs of the Conmittee on Interior and ‘Ins.ular Affairs, wrote of con-
cerns similar to those expressed b} Senator Goldwater. In a letter to
“the Commissioner A(E)dlibit' 104)  he pointedly asked:

Now that a judgmeﬁt ha_é been handed down m Healing v. Jones, what
steps have been taken to create a committee to draft a constitution?
I am aware of the factions within the Tribe, but unless steps are

taken to establish a working relationship among them, I doubt if
‘the differences will settle themselves. :

Although the BIA had since 1957 been promising Congress that it would

support amendments to the Hopi Constitution which would incorporate
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the traditional Hopi leaders into the Hopi government, although the
recognition given to the Hopi Tribal Council in 1955 spoke of the need
for amendment, although the delegation of mineral leasing authority to
the Hopi Tribal Council included‘a' statement of need for amendment,
and although attorney John S. Boyden had himself informed the Commis-
sioner in 1961 that "éfter a rather careful study, we are confident
that the entire constifution should be reviewed and redrafted,” (Exhibit
105),  the BIA, Boyden and the Council continued in 1963 to take the
position that amendment would begin only @f_ﬁg}; all of the legal prob-
lems between the Hopi Tribal Coxmcil énd Navajo Tribal Council were
resolved. (Exhibit 106.) That moment has yet to arrive.

In July 1965, the "authority" of the Hooi Tribal Council tc lease
lands was again confirmed and further clarified by the BIA. (Exhibit
107.) While the Hopi Tribal Council voted a raise to John S. Bc;yden
which would make his salafy $9,000.peAr year, traditional Hopi leaders
wrote the BIA and the Council another prétest on behalf of the Hoi:i
Independent Nation calling for "a full investigation of all activities
of the so-called Hopi Tribal Council, Bureau of Indian Affairs, and
attorney John S. Boyden. (Exhibit 108.) = There was newspaper cov-
erage of some of the traditional protest. (Exhibit 109.) And
efforts were made by some fo help find an attorney to challenge Boy-
den and the Council. (Exhibit 110.) |

" With the BIA fending off all attacks, the Hopi Tribal Council

and John S. Boyden moved ahead with their program and prepared legis-
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lation to formally partition all of the 1882 Hopi.Reservation. The
introduction of such legislation brought a new wave of protest from’

traditional Hopi leaders. (Exhibit 111.)

22. THE FIRST COURI‘ CHALLENGE TO MINERAL LEASES:
STARLIE LOMAYOKEWA V. KERR-McGEE
OIL INDUSTRY, INC.

In 1964 the Hopi Tribal Council entered into its first large
mineral leases The lessees included Kerr-McGee 0Oil Industry, Inc‘.,‘
Permzoil Company, Tenneco 0il Company, Aztec 0il § Gas Company, El
Paso Natural Gas Products Company, Kewanee Oil Company, Gulf 0il Cor-
poration, Shamrock Oil § Gas Company, Texaco, Inc., Amgrada Petroleun
Corporation, and others. , '

Late that same year, a I1awsuit was. £filed on behalf of named
representatives of the Hopi villages of._Mis}imgllovi, Shipaulavi, Oraibi,
Shungopavi, and Hote\rilla' by a Phoenix attorney named Ro;bert J. .Wellie—
ver.* All the lessee mineral companies were named as defendants, and
the Hopi Tribal Council was also sued as a defendant. The complaint in
that case alleged that the Hopi Tribal Coumcil was without jurisdici_:ion,
power, right or authority to énter into -‘those leases, that the lands. in

question belonged to the sWereign Hopi villages. The suit was cap-

tioned Starlie Lomayokewa et al. V. Kerr-McGee 0il Industry, Inc., et al.

*Some traditional leaders had opposad bringing any action in
United States Courts.
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(U.S. .District Court, Arizona,'No. Civil 955' Pct.).*
By order of December 29, 1964, U.s. Judge Walter M. Bastain dis-
| missed. the case aéa;inst the.Hopi Tribal Council, ruling that'the Hopi
Tribal C'oxmcil(was. a sovereign government, hm@e from suit and an
indispensable party which could not be joined. The firsf court chal-
lenge to the Hopi Tribal Council was speedily reouffed
A curious and as yet unexplained development in this lawsuit is
the fact that Attorney John S. Boryden represented both the Hopi Tribal
Council and one of the lessees, Aztec 0il and Gas Company. (Exhibit 112.)

" This is the first but not the last indication that attorney Boyden had

a very close working relationship with some of the minerai: com-

panies interested in exploiting Hopi mineral wealth.

23. $1 MILLION ATTORNEY FEE APPROVED -
FOR A'ITORNEY BOYDEN

The 1964 mineral leases ﬁrought sudden wealth to the Hopi Tribal
Council. The Council reportedly received some three million dollars
for the leases, and more millions were foreseen in the ﬁrmediate future.
The Counc1l was flush with money and power.

On December 3, 1964, John S. Boyden and two of ‘his assoc:Lates,

*In the course of the proceedmcs Secreuary of the Interior
Stewart Udall. delegated even more leasing power to the Hopi Tribal Coun-
_cil. He authorized the Council to lease the Hopi mineral interests in
the Joint Use Area. Even more leasmv authority would be delegated

in 1966. (Exhibit 113.):
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Allen H. Tibbals and Bryant H. Croft, brought before a meeting of the
Hopi Tribal Counéil their request for attome)?s fees. The meeting con-
vened at 1:15 in the afternoon. Soon Boyden and his associates began
their presentation in support of attomefs fees for the work done ‘in

the Healing v. Jones case, for the defense of the Kerr-McGee case

(which was at that very time coming to a close), and for other inciden-
tal legal work. A "day-long discussion" followed in which Boyden A
painstakingly detailed the work which he and his law firm had performed.
The Council then excused Boyden and his associates ffom the meeting.
According to the official mirutes of tha‘ltlmee_ting, the follbwing_ dis~
cussion then took place: | -

The Hopi Indians present thought that 15 years was a long time to
wait for payment, especially with the possibility of receiving no
fee at all. It is very hard to put a price tag on all the insults
and discouragements that resulted from the Traditionalist and NON-
Indian opposition to all of Mr. Boyden's work.. Numerous sugges-
tions were made as to the fee. The start was around $100,000 which
was suggested as a retainer fee that would be normally paid to a
firm undertaking this kind of a job. This was rejected as the Hopi
said this did not cover the interest, the hazards of the monetary
benefit the Hopi had received. A suggestion was then made that
they should give Mr. Boyden a million dollars. Quite a mmber of
Hopi Indians agreed to this and someone said that Mr. Boyden would
have to give his partners and others a percentage of ‘this. Another
Hopi said that they should give Mr. Boyden a fee of $535,000.00 and
then award him a sum for himself. More discussion was held in Hopi
and then the proposal was made that they give Mr. Boyden a fee of
$780,000.00, with an additional $220,000.00 just for himself as an
expression of their gratitude and thankfulness that he was able to
get most of their land back and to repay him in part for all the
‘bad things others had said about him. They all seemed to agree on
this. One old man said that money means a lot to the bahanas, but
land is what the Hopi people want and that we still have our land
after they have spent all this money we-are giving them. :

After a short recess.the council was reconvened and a motion. was
made that the Tribal Council agree to pay Mr. Boyden a total fee of

HP017804



one million dollars for services in the litigation involved,
$220,000.00 of which is to be considered compensation to Mr. Boy-
den for himself as an expression of the Hopi Tribe's gratitude and
thankfulneéss for his diligence in following thxough and mot
quitting as others would have done. The motion was seconded.

The vote on the motion was 9 in favor and none opposed. There
being no tie vote, the Chairman refrained from voting.

Mr. Boyden was then called back in and was told of the council's
action. Then each Hopi present arose and came around and person-
ally thanked Mr. Boyden, Mr. Tibbals, and Mr. Croft. :

The Council was then recessed while Mr. Boyden prepared to
leave. [Exhibit 114.] :

The million-dollar fee approved for Boyden at this meeting of the Coun-
cil was only the first millibn that he would make from his work for the
Hopi Tribal Council. The high fee was, according to the Council, justi-
fied in part by "the insults and discouragements that resulted from the
Traditionalist and NON—indian-opposition to' all of Mr. Boyden's work."
Boyden himself had made the same argument in support of high fees. In
his presentation to the Council he ur‘gedi them- to _con;ider this factor:

The opposition encountered; inciuding that of the l;lﬁted‘States,
the Navajo Tribe, the Hopi Traditionalists, and private interests.

Again the gross inconsistency of Bﬁyden's position is exp(_)sed, for h¢
often argued that all Hopis were his clients. Yet here he -argued that
the opposition of the traditional Hopis to his work justified higher
attorney fees from the Hopi Tribal Council. It is nonsensical vto_argu»e
that an attorney is entitled to greater attorney's fees because his "cli-
‘ents' did not wantv his assistance and therefore refuséd to cooperate.
with him. Boyden, the Council, ‘the BIA, the mineral cqnipapies, and the

Hopis themselves all understood that Boyden in fact repfesented only
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the progressive Hopi faction which was represented by the Hopi Tribal
- Council. '

24. THE TRADITIONAL LEADERS SEND A PROTEST PETITION
TO PRESIDENT LYNDON B. JOHNSON

- Having failed to stop the Hopi Tribal Council, the Healing v. |
: Jones lawsuit and ‘the first major mineral leases of Hopi land, the
Hopi traditional leaders sent another protest petition to another

United States President. The full text of that petition to President

Lyndon B. Johnson reads as follows:

HOPI INDEPENDENT NATION

HOTEVILIA VILLAGE
HOTEVILLA, ARIZONA
A JANUARY 12, 1965
. Mr. Lyndon B. Johnson
B President of the United States
The White House
Washington, D.C.

Mr. President Johnson:

On behalf of our Hopi traditional and religious leaders of the Hopi
Nation, I, Dan Katchongva, Sun Clan and religious leader, spokesman
for Hotevilla, urgently write you to bring to an end the forceful
and illegal seizure of our ancient homeland; destruction of our.
religion, and Hopi way of life as an independent nation. Our home-
land, way of life and religion are bound together as one and to
uproot this oldest and most peaceful way of life, religion and
Elelf—govemnent would mean destruction of all life of all people on
is land. ' , o

Mr. President, our peaceful way of life and land are seriously

. threatened by your govermment, the government of the United States,

under the arbitrary rule of the Bureau of Indian Affairs officials,
: . the so-called Hopi Tribal Council which does not represent the tra-
i ditionally established villages and attorney John S. Boyden, a Mor -
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mon church member who was iever hired by us and therefore does not
represent us. : .

By reducing the Council members to merely puppets Keams Canyon
Agency officials and John S. Boyden pressured them into Tubber-
stamping their pet plans and policies against the will of the tra-
ditional leaders and the majority of the people, they have finally -
leased our sacred homelands for oil, gas and other mineral develop-
‘ment against the strong protests of the village leaders and people.
They have denied the Hopi people to express their views or objec-
tions, often times thev are intimidated, threatened and by calling
those who oppose them trouble makers and by totally ignoring the
people they claimed to represent they have brought about suit
against the Navajos and the government of the United States against
our will. After spending most of our tribal fund, attorney Boyden
forced our young men to sell our property and leasing our homeland
has made himself rich by grabbing most of our tribal money. He has
stolen the money from us. He has made some of the members of the
Council and Hopi government employees rich, but the majority of our
people have never gotten benefit from the tribal fund. We demand
you investigate this matter. We are not asking for our share of
_ the illegally gotten money, the lease money, but we are asking you
to stop this crime and illegal seizure of our ancient homeland.

Under their rule we have no rights to protest even though we occupy
and built our villages on this land long before any white man or the
Navajo came upon us. This is wrong and is as serious as if Russia
or China or any other foreign country forced their way in and start
to destroy your way of life, religion and land. :

Now, we have heard you to say you deSire peace, freedom and self-
determination for all people. That is our desire and aim also and
we. have been peaceful with your government yet are not being pro-

tected by your officials at this date. ,

As first people to settle on this land we ask you: Are your govern-
ment while speaking of freedom for all people in this world going to
shut his eyes to this shameful destruction of our sacred land, reli-
gion and way of life? Or will you act immediately to stop all leas-
ing of our land, illegal confiscation of our property and thereby -
fulfill your duty and obligation as guardian and protector of cur
property? : : : :

We have our sacred stone tablets in our possession which we firmly
believed was given us by the Great Spirit, Massau'u. It contained
the basic principles upon which our way of life, religion and land
Trest. It also contained the ancient teachings of the laws of the
Great Spirit which governs our land and life. It foretold things

© that has happened in the past and will hapven in the near future and

what we must do at this period of life.
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Therefore we must not allow our mineral resources to be disturbed
in any manner at this time for it may fall into the hands of wrong
or evil men and be used to make more powerful destructive weapons.
This must be held for the future use of all good people when it
shall be used in a peaceful way after the purification day where
evil and wrong doing shall be destroyed or punished. This is the
law of the Great Spirit. :

Knowing these ancient knowledge and warnings for this day we are
much concerned with your government's actions in trying to make
life secure for your people by using armed forces in foreign lands.
Qur traditional and religious elders all have warned against going
into other lands to create trouble. It would mean, they say, sow-
ing the seeds of self-destruction. Therefore, the Hopi must remain
to his religion and his instructions and not participate in a white
man's wars. Our concern is to do the will of the Great Spirit and
only by humble prayers we take care of our homeland and all people
who are here with us. We are awaiting our true white brother to
come to purify.this land and life. When he comes with great power
and might we must not show our bows or arrows to him but stand
before him unafraid and speak with him in our own language and
thereby showing our strong faith in the Great Spirit. For this
reason we must bring this vital message direct to you as the high-
est leader of your people. We are willing to speak on these matters
with you or with anyone who desire real peace, human understanding

h]

and true brotherhood.

We have for a long time tried to bring this message to your govern-
ment- officials, the so-called Hopi Tribal Council, and the two for-
mer presidents of the United States and even knocked on the doors
of the United Nations but no one has heard our voice. We shall
make attempt to tell the whole world for we seek real justice, real
peace and fresdom for all good people on this land and would not
want to see our homeland be destroyed by gourd of ashes or H-bombs.
We ask the whole world to do away with wars and sit down together

-to live peace as intended by the Great Spirit. We ask justice and

correction of all wrong doings on Hopiland and in the lands of our
Indian brothers. This is our sacred duty to our people. We asked
you to stop leasing of our homeland now and investigate, correct
and punish, if necessary, those found guilty of this dishonorable
destruction of our way of life. Our life is at stake!

/s/ '
DAN KATGHONGVA, HOTEVILIA

DK/t.b.
[Exhibit 115.]
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25. . CONTINUING CHALLENGES TO DOCXET 196
AND THE HOPI TRIBAL COUNCIL

At the same time é new challenge to the Hopi Tribal Council was
sent to the ‘Secreta:ry of the Interior. The traditional Hopi' leaders
took the position that the payment of attorneys fees to John S. Boy-
den was illegal, and they asserted that several Tribal Council members
were not legally entitled to be on the Council umder its own consti-
tution and by-laws. (E*(hibit 115A.)
Traditional Hopi protests were also again addressed to the
Indian Claims Commission. In a letter of February 1, 1965 (Exhibit 116)
the opposition to Docket 196 was again clearly stated:
We, the undersigned, traditional and religious leaders of the Hopi
People, do hereby, amnounce to you and to the world that all tra-
ditionally established Hopi villages of Lower Moencopi, Hotevilla,
01d Oraibi, Shungopavy and Mushongnovi have never hired attorney,
John S. Boyden, to represent them on a suit against the government
of the United States and have never authorized the so-called Hopi
Tribal Council to sell, lease or anyway dispose of our ancient

homeland for we hold all this land in common and on the religious
bases .

One of the most significaﬁt traditional protests to the Hopi
Tribal Council was the éontifming boycott of the Council. Mimutes of
a Hopi Tribal Council meeting of March;lO,‘ 1965, show that the Coumcil
was still--ten years after official Council recognition——conprised of‘
only a bare quorum of_ certified members. = Needless to say, it had'been
difficult over the years to conduct business f«ith such a membership.
Bpt the Council had worked with‘:Boyden to &évise a procedure for over-

‘ coming the problems presented by absent members. That procedure was
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discussed at the March 10, 1965 meeting after queétions of its legal-

ity had been raised: . A
Chairman Thomas was given the authority to ask Mr. Boyden's opinion
of the legality of appointing alternates for representatives who

are wnable to attend a council meeting. .. .Mr. Boyden indicated
that there was nothing in the constitution that says that alter-

nate representatives to the Council is not legal and nothing that

prohibits it. This has been done for years and the only thing it

says is that the manner in which he will be chosen is according

to what the village says. [Exhibit 117.] o
The only way in MCh the Council had been able to fimction wasl by hav-
ing those menbers present at a‘. Council meeting éppoint someone to fill
the seat of a missing, certified rebréséhtat’ive. That appointee was
then deemed to be an elected and certified representative to thé ‘Coun-
cil who could be counted as part of. the quorum ﬁecessary to conduct the
remainder of that meeting's business. It is hard to conceive._of. a more
devious and péwerse corruption of the concent _of representative govern-
ment. Yet Bo}den and the BIA appafently gave- this procedure their‘
biessing. | |

In December of that same year, another written protest was made
about the representa_fionj of Boyden and the .Acox.ltim‘xa’cionv of Doéket 196.
This protest was made directly to Boyden and the Hopi Tribal Council.
(Exhibit li’/'A-.) At fhe same time, a new operating Budget for the period
'of. Décember 1965-November 30, 1966, was made by the Council. Flush
with their mineral‘leas.ing reveﬁues, the officers of the Council were .
designated full-time, paid tribal employees, and funds were budgeted
to pay Boyden $54,000 for. general counsel work performed from 1957
through August 1965. With an ammual éttt;mey's fee scheduled at
$9,000, Boyden was the highest paid employee of ihe Co_uncil at that
timé_ , _ , , o .
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26.  THE UNEXPLAINED-LINK BETWEEN JOHN S. BOYDEN
AND PEABODY COAL CCMPANY -

The first coal mnlng agreement which Lhe H0p1 Tribal Council madn'
was with Fisher Contracting Comoany in 1961 It was ternunated |
in October 1962. But even before the temmatlon of x.hat aoreement I‘ea~
bedy Coal Company had, ‘as early as 1961, expressed interest in mining
Hopi and Navajo coal. (See p. 127 above.) By March 1962, Bofden had
- informed the Hopi Tribal Council about Peabody's interest 1n entermg
into coal mining leases with the Hopis.

In August 1963, after the Healing v. Jones decision had been

made, the Hopi Tribal Council 'authorized Boyden to negotiate a lease
with Peabody of 58,270 acres of land found in the northeastern part
of the 1882 Hopi Reéervation, an area known a’stv Black Mesa. |
In 1264, the Hopi Tribal'Com'Ici'l' entéi'ed' into an exclusive
drilling and exploration permit with Peabody. Finally, on May 16,
1966, the Hopi Tribal Council held a héetihg to approve a major Pea-
body coal lease. The offic;iai 'minutes of that meeting report: -
"A representative from fﬁé Sentry RoyaltyVCompany (a subsidiary of
. Peabody Coal Corm,pény) was preéent at the meeting." A pi'oposed coal
lease was presented to the Council by that Peabody répresentati\fe and
attorney Boyvden recmdéd Council approval. The Council ga#e its

approval and dn_ about June 6 ;"1966, fhe lease was fommally signed.:
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The Secretary of the Intenor added. h.lS abproval and the lease went
into effect. , o
| Throughout the 1960s the Hopi Tribal Council continued to do
business with Peabody Coal Company I-‘or example :m November 1966,
the Hop1 Tnbal Council discussed a possible rallroad link between
the Santa Fe Railroad and Peabody Coal Company. In March 1967 the
Council granted permission to Peabody's sobsidiary to construct a
slurty pipeline for its «coal.* In September 1967 the Council acted
on the assignment of its Peabody lease interest to I\ennecoLt Copper 2 new parent
company, which took control of Peabodv after a merger in March of 1968. . »
In February and March 1969, the Counc11 dlscussed Peabodv's mining
efforts in the Joint Use Area and approved the transfer of certain
. leased land rights between Blac:k Mesa Plpelme Co. and Peabody Coal
Company. In November 1969, ~a new lease was made between Peabody and
the Hopi Tribal Council for the mmmg of 10,240 acres of land. 'Ihls
lease was approved by the Secretary of the Interior on April 9, 1970.
Throughout the 19605 dur:mcr all of these and other dealmgs w1th
Peabody, the Hopi Trlbal Counc11 was represented by attomey John S.
Boyden, who had been authorized by the Secretary of the Interior_to .
take legal action as general counsei on behaif of the Hopis.
Further research into. Boyden's activities during the 1960s

suggests that he may have been'representing both the Hdpi Tribal Council

*The coal m:med on Black Mesa by Peabody is Dulverlzed and m:uced
with an equal amount of water for transport in a’ 275-mile pipeline to--
the. Mohave electric generating plant. About 3,400 acre-feet of ground
water has been pumped each year from aquifers below the arid Hop1 sur- -
face. This "mining" of water has also been vociferously onposed b)r
the tradltlonal Hom.s
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and Peabody Coal Company at the same time. If true, this may consti-
tute a conflict of interest. | '
Documentary evidence of Boyden's work forvPeabody is found in -

the 1966 and 1967 editions of Martindale-!ﬁxbbell_'; attorney director)?.

" This national directory is the leading reference work on attorneys

and their clients. Each year attorneys supply lists of their i‘epre—
sentative clients to 'thaf difectory and these are published the following
year as part of a profile of the legal work the~a£tomeys perform. In
the 1966 edition of Martindale-Hubbell, John S. Boyden's law fimm of
Boyden, Tibbals, Staten § Croft 1i$ted among its representative clients
both the Hopi Indian Tribe and Peabody Coal Company. The same listings

were included in the 1967 edition for the same law firm. These listings

.strongly indicate that Boydén was repreéenting Peabody Coal Company

while he was negotiating the 1966 lease for the Hopi Tribal Council.
(Exhibit 118.) B

This information and the' ﬁifomation about ﬁbyden's representa-
tion of Azteé 0il and Gas» in the firét court ’c‘hallenge to m:'_neral;
leases (see p.. 135), raises d_ueétions about quden's‘ representat:?.on
of his Hobpi> clients. It would—'be‘ extfemely unusual for an attorney for
a .coal oivner to sﬁMt@eouSly represent a buyer th has an ongoing - |

lease to mine the same coal, without bruxming afoul of the canons of

" ' .. . %%
- ethics on conflicts of interest.

“Martindale-Hubbell Law Directory (Martindale-Hubbell, Inc.,
Summit, NJ.) _ , . _
The Code of Professional Responsibility provides: A lawyer shall

-decline proffered employment if the exercise of his independent professional

judgment in behalf of a client will be or is likely to be adversely affected
by the acceptance of the proffered employment. A lawyer may represent
multiple clients if it is obvious that he can adequately represent the
interest of each and if each consents to the representation after full
disclosure of the possible effect of such representation on the exercise

‘of his independent professional judgment on behalf of each. .
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_ In an effort to have some light shed on this situation, letters
were written by the authors of this }eport to Mr Boyden, Aztec 'Oil‘ and
Gas, and Peabody Coal Company in. early October, 1978. The correspondence
which followed has confirmed that BOVden 'worked for corporate mineral
interests, but it has falled to clarlfy the extent of Boyden's work for them.

Aztec 0il and. Gas through their parent company Southland Royalty,
admits that Boyden did represent Aztec in the 1964 lawsuit in which the -
Hopi Tribal Counc11 and Aztec were co-defendan_ts, but says, "Mr. Boyden
Rever biiled Aztec for any legal fees and he was not paid any sum'' for the
legai‘\vork he did. (Exhibit 118d.) Boyden billed his Hopi clients for
one million dollars at the véry same time he gave free legal assistance to
this wéalt‘ny nu'nefal coﬁpany. |

Peabody Coal Company, through Marvin O. Young, its Vice-President
and General Counsel, takes the position that it does not '"believe' that
Boyden was employed by Peabody durmg the years that Bovden listed himself as
counsel for Peabody in the Martindale-Hubbell dlrectorv (Exhibit 118e). Pot»ever,
Mr. Young states that Mr. Boyden was ermployed by Kennecott Copper Corporation
and others to help with the merger of Kemecott and Peabody. Negotiations
for that merger began in 1966, and it was concluded in March, 1968‘. Such
work for Kenmecott would raise new questions about etﬁics, for the ’1966 Hopi-
Peabody coal lease included a clause prohibiting Peabody from assigning
_its interest to Kennecott without approval of the Hopi Tribal Council. 'In
September, 1967 Boyden recomended to the Hopi Tribal Council that it ,
approve tﬁe transfer of Poabody's interest to Kemnecott without any change
in the lease's terms. This appfova.l occurred during the same time that the

merger arrangements were being concluded, a merger which may not have been
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c:onciuded if the Hopis had‘nAo;c approved the Aassivgmnent of the 1966 lease or -
had i.nsisted on additional cbmpensation or other changes in the lease as

a condition to their apprcvai. The Hopi Tribal Council recei\(ed only a
token payment of $10.00 for agreeing to the assignment. (Exhibit 113}\.) ‘
The Navajos had received $100,000.00 for agreeing to the assignment of the
Navajo interest in the- ?eaquy lease, and the B.I.A. appears:to have A
recommended that the Hopis iﬁsist on a similar payment. - [Exhibit 118A(5).].
But Boyden advised against "attempting to extract money from the coall
companies tmder.these CiI‘CL!IIlS't&HC&S."A[E}d.Iibit 118A(6).] Meanwhile, without
the knowledge of the Hopis, Boyden was being paidAa total of at least |
-$10,689.58 for the work he dici for the same mineral companies and for the
banks which needed Hopi approval of the assigmnént and were prepared to
give the Hopis some 3100,000.00 fo gét it. Again Boyden appears to have
“been on both sides, representing at the same time both the Hop1 Tribal
Council and a mineral company doing business with the Council.

An attorney from the ;:ounsél's office of Kemnecott Copper Corporation
has contradicted Peabody Coal Comp,sny.(]&‘.ﬂlibi‘t 113f) He dénies‘ that Kenrecott ever
employed Boyden, but admits that Boyden did 'legal work for the Peabody-
Kennecott merger of 1968. This Kennecott attprnéy says that the only legal
work uyhich Boyden performed ﬁas the research and drafting of an opinion
regarding the legality of conveying P.eabody's._Utah assefs' to Kenmecott in |
‘the merger. He takes tixe position that this'work was done onl? for the' -
banks -(principally Morgan Guaraﬁteé Trust) which lent money to fin:mce'part
.of the merger, and not for Peabody or .Kenne'cott. | o
| A copy of the seven page legal opinion which -Boyden preéared -
for the merger fails .to- sciuare with either of these -positions' and shows
instead that Boyden worked for Peabody and for Kennecott and for the banks
which helped finance the merger. ‘This document, dé.ted' March 29, 1968 and
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signed by John S. Boyden for his law firm, is addressed to all of the parties
. ' and financial interests involved in the 1968 merger, including Kemnecott
and Peabody. It begins: -

"Dear Sirs: We have acted as your special counsel..."

Thus, in his own words Boyden again .states that he was employed by -
the corporate mineral interests who were at the same time doing busi-
- ness with his Hopi Tribal Council clients. (Exhibit 118 B.) -

When asked in correspondence‘ about his employment for corporate
mineral interests, Boyden has denied ;any conflict of interest but has
chosen to speak only in generalities:

"You may be sure that I have represented the
Hopi Tribe for a good many years and have never
represented any other client whose interesps in
the subject matter were adverse to the Hopi Tribe
-at the time of such representation. Nor have I
ever represented the Hopi Tribe and a client with
previous adverse interests without th'e knowledge
. and consent of both clients.” [Exhitit 118 B (9)]
¥hen asked for specifics; Boyden has refused to answer questions about
his prior employment for Aztec, Peabody and other corporate mineral
interests. He has also declined to specify how any of his represen-
tation of a '"'client with previous adverse interests" was made known
to his Hopi clients and agreed upon by them.
A complete clarification of. Bbyden.'s relationship to corporate
mineral interests would require the analysis of information which is

yet unavailable. However, -th_e questions raised by the ‘presenfcly

available information are substantial and serious.

* o : .
~ Research indicates that Boyden did inform the Hopi Tribal Council
An 1964 of his offer to represent any of the mineral companies who were
sued in the first court challenge to the mineral leases. It is not known
whether the Council was informed or aware of Boyden's other work on
. behalf of mineral companies. S : '
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. o The extent of BIA awareness of these matters is wmknown.

- Since the Secretary of the interior appr.oved.each extension of Boyden's
attoméy contract with the Hopis, and since the Department of the
Interior and the BIA urére intimately involved in all phases of the
Hopi mineral leasing buéiness, the United States govemeht shares -
full respbnsibility for any attorney conflicA-tsr of interest and for all .
strip-mining which has occurred and which continues today in Hopi -
country. As discussedAelsewhere.jn this r_ep_of_t, ‘traditional Hopis have
been consistent and open in their opposition to Peabody's strip-uﬁni_i;g

of their sacred la'nd.*.

* , ‘
It is noteworthy that many Hopi "progressives" and others have been

extremely critical of the terms of the coal leases entered imto by the

Hopis and other Indian peoples. People who have not necessarily disapproved

of the strip-mining of Hopi land have considered the terms of the mining

leases to be overly favorable to Peabody Coal Company. It has been reported
* that over a 35-year period the Hopis will make §14 million in royalties while
' Peabody makes $750 million and while the state of Arizona receives more than

$175 million in corporate taxes alone. In Jume, 1978, the Office of Audit

and Investigation of the Department of the Interior concluded that the royalty
- rates should be renegotiated to "a more realistic and equitable level."

. [Exhibit 118B(10).]
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27. 1970: THE FIRST DECISION IN DOCKET 196
ON THE "EXTINGUISHMENT' OF HOPI LAND RIGHTS

On September 23, 1968, traditional leaders of Shumgopovy sent
President Lyndon B. Johnson another invitation to meet with them to
discuss their problems. The President referred the matter to his
Secretary of the Interior as all other presidents have done with

requests for such meetings. (Exhibit 118C)

Two majbr problems which traditional Hopis wanted to discuss con-

tinued to fester and grow during the 1960s. One problem was the con- ;
tinuing Docket 196 case in the Indian Claims Commission which was
quietly moving toward its conclusion. The other was the increase in
mineral leasing, including the strip-mining‘ of Black Mesa coal, which
had been authorized by the pri Tribal Council and the BIA. In the
early 1970s, there were significant legal developments pertaining to
both of these problems.

The first of these developments came in Docket 196. On June 29,
1970, the Indian Claims Commission rendered its first major decision
in the Docket 196 case. Its "Opinion on Title" ruled that the Presi-
dential Order establishing the 1882 Hopi Reservation had the legal
effect of extinguishing Hopi Indian title to all lands lying outside
the boundaries of that reservation, some 2,191,304 acres according to
the Commission. The Commission further ruled that the United States
government had extinguished Hopi aboriginal title to all lands within

the 1882 Hopi Reservation except for the District 6 "Exclusive Hopi
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Teservation’ area. The second extinguishment was said to have occurred
in 1937, at the time the grazing districts were being created and the
Navajos were being officially "settled" on the 1882 Hopi Reservation.
Hopi land rights which, according to the Commission's ruling, were thus
extinguished in 1937 totalled 1,868,364 acres.

On behalf of the Hopi Tribal Council, John S. Boyden would appeal
this ruling and argue unsuccessfully that. Hopi fitle to additional thou-
sands of acres of land had been extinguished by the United States. The
theory of Boyden's case was that the United States had exercised its
authority to take Hopi land, and having thus legally terminated the
Hopi rights to the land, the United States must now pay compensation.
Here again one seés both the Hopi Tribal Council claimants and the
United States govermment arguing that Hopi title to land hgg_been'extin-
guished by the United States. They differed only as to the number of
acres lost.

A result of this theory is that the more land Boyden
and the Council concede to have been legally taken, the greater the
claim award and the greater Boyden's fee. V

. TheAtra@itional Hopis remained firm in their opposition to amy
monetary‘payment for loss of historic land rights. Their positioﬁ was,
and remains, that Hopi aboriginal land title had not lawfully been
extinguished Qr surrendered, and that all Hopi land rights——whéther or
not presently recognized or acknowledged by the United States govern-

ment or its courts--should be carefully preserved.
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Continuing their unflagging opposition to Docket 196, letters of

protest..over the new develdmnents in the case were sent by traditional -

leaders to the Indian Claims Commission. A letter of July 15, 1970,

from Dan Katchongva of Hotevilla (Exhibit 119) " included this paragraph:

We the Hopi Indian Nation did not at any time file the claim for
compensation for our land in the land claim department. Much we
regret that our honorable name has been shamelessly used.

A letter of the same date signed by traditional leaders Starlie Lomay-
aktewa of Minshongnovi, Claude Kewanyama of Shungopavi, and Mina Lansa

of 01d Oraibi included these specific objects among others:

Dear Commissioners:

We have read in the Navajo Times, Hopi Action News, and other
news papers, of your decision to recognize the Hopi Indian Tribe's
Claim to the aboriginal use and ownership of approximately 4.4
million acres in Northeastern Arizona.

We, the Traditional religious leaders and Chiefs of the Hopi
Indian Nation want you to be informed of our united view which is
as follows: :

1. The Hopi tribal council which submitted this so-called Hopi
tribal land claim to your Commission does not and never has, repre-

sented us, the Hopi traditional chiefs and our people and our vil- .

lages. The Hopi tribal council has no authority as far as the
Hopi original aboriginal land is concerned. We, the Hopi tradi-
tional chiefs, have this authority and we have never and will not
recognize the so-called Hopi tribal council to be the government
of the Hopi- people. ‘

2. We, the Hopi traditional chiefs, will not accept any land
settlement wherein the United States government will pay us for
our land. This is against our traditions and religious beliefs.
Therefore, this decision by your Commission is unacceptable to us
and our people and our villages. ,

3. The so-called Hopi Indian Tribal claim as submitted by the
so-called Hopi tribal council through its attorney, Mr. John Boy-
den, is therefore illegal. It is, further, only a small portion
of our true original aboriginal land area.

We, the Hopi -traditiohal chiefs are now working on vyhat we con-
sider to be cur true, original aboriginal land area prior to the
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establishment of these United States. At the proper time, we will
submit this to the Congress of the United States. Therefore, we
respectfully ask that all consideration on the so-called Hopi tri-
bal land claim stop and no further consideration be given to it.
[Exhibit 119A.] ’ :

Another written objection to the continuation of Docket 196 was
sent to the Indian Claims Commission by Dan Katéhongva on January 8,
1971, (Exhibit 120.) As with all previous traditional Hopi objec-
tions to Docket 196, the Indian Claims Commission appears to have
filed these letters without taking any other action. Ignoring the pro-
tests and claims of iilegality, the Commission simply ﬁrepared to move
on to the next stage of the proceedings during which it would make a
determination of the value of the Hopi lands at the time they were
taken. This dei:eﬁnination of value would form the basis of the final

award of $5 million.

28. THE SECOND COURT CHALLENGE TO MINERAL LEASES:
STARLIE LOMAYAKTEWA ET AL. X ROGERS MORTON
. AND PEABODY COAL COMPANY

On August 4, 1970, another letter was sent to the United States
President. By this time, Richard M. Nixon was in the White House.
The same traditional Hopi leaders who had sent the 1970 protests. about
the developments in Docket 196 protested to President Nixon about the
environmental destruction caused by the white society around them:
The white man, throﬁgh his insensitivity to the way of Nature,
has desecrated the face of Mother Earth.  The white man's advanced

technological capacity has occurred as a result of his lack of
regard for the spiritual path and for the way of all living things.
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The white man's desire for material possessions and power has
blinded him to the pain he has caused Mother Earth by his quest
for what he calls natural resources. All over the country, the
waters have been tainted, the soil broken and defiled, the air
polluted. Living creatures die from poisons left because of in-
dustry. And the path of the Great Spirit has become difficult
to see by almost all men, even by many Indians who have chosen
instead to follow the path of the white man.

Today the sacred lands where the Hopi live are being desecrated
by men who seek coal and water from our soil that they may create
more power for the white man's cities.” This must not be allowed
to continue for if it does, Mother Nature will react in such a way
that almost all men will suffer the end of life as they now know it.

As "rightful spokesmen for the Hopi Independent Natiom," they called
for a meeting with the President. (Exhibit 121.)

The response from the White House was from Nixon's lawyer, Leo-
nard Garment, who wrote a patronizing letter full of platitudes about
the pros and cons of strip-mining and the possibility of democratic
change through participation in Hopi elections (Exhibit 122 ):

The President has asked me to thank you for your letter of August
4, and Mr. [Bradley] Patterson has told me of his conversations
with you and Miss Evening Thunder about the coal enterprise in the
Hopi area.

I share your concern about the physical ugliness resulting from
strip-mining. Yet the concern about this aspect of the mining
venture surely must have been weighed by the Tribal Council along
with the other pros and cons involved in granting the lease.

In our democratic society--and the Hopi tribe has elections--the
place for the resolution of issues between majorities and minori-
ties is first of all the ballot box. It would not be proper, or
even consistent with our common hope for Indian self-determina-
tion, for either the Bureau of Indian Affairs or the White House
to intervene in this an essentially internal, tribal matter. A
balancing of relative goods and evils is involved, but *_che only
forum for that balancing as I see it is the Hopi Tribe. itself
and its elected institutions.
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The new Commissioner of Indian Affairs, Calvin N. Brice, also
sent a letter in response. (Exhibit 123.) His was even moré patro-
nizing: '

Thank you for your August 4 letter. The President has requested
that we respond to. your expressions of concern with the present
trend of abuse to our environment.

The President has repeatedly stressed a need for the protection of
our environment including all factors such as air, land, water,
and people. Many programs have been initiated toward the goal of
people living in harmony with their surroundings. It is very
gratifying to see the wnified response which the American people
are giving the President in support of these control and correc-
tive programs.

There is a great need to make people aware of the dangers from air
and water pollution, waste disposal, and uncontrolled exploitation
of the natural resources. The greater task, however, is to gene-
rate action from the people who can and should be active in obtain-
ing harmonious controls and conditions within which man can con~
tinue to live fruitfully in his environment.

The Hopi Traditional Village Leaders are to be congratulated for
their awareness of the envirommental pollution problems. We are
certain your contribution and active participation with ongoing
programs will be welcomed.

It is clear that the traditional Hopi leaders were 1o longer being
taken seriously, that they were being addressed 1ike school children.
The traditional Hdpis were not, however, discouraged. They con-
tinued to make their p651tion known by fegistering a protest directly
with the Hopi Tribal Council and attormey John S. Boyden in a letter
of August 6, 1970, challenging the strip-mining leases. (Exhibit 124.)
The Hopi Tribal Council and attorney Boyden also ignored the
protests. They continued their efforts to expand coal leasing by

pressing forward their legal battle with the Navajo Tribal Council.
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On Jamuary 12, 1971, traditional Hopi Jeaders sent another petition of
protest to President Nixon, this time focusing their attention on new
legislation which was being considered to authorize a formal partition-
ing of all of the 1882 Hopi RgseMtiqn between Hopis and Navajos.
(Exhibit 125.)

Lookin_g for a remedy, the traditional Hopi leaders contacted the
Native American Rights Fund (NARF) and asked for legal assistance.
The NARF attorneys agreed to handle a lawsuit to challenge the Black

Mesa leases and the Hopi Tribal Council's misuse of authority. On May

14, 1971, a lawsuit known as Starlie Lomayﬂﬁewa et al. v. Rogers Mor-

ton and Peabody Coal Company was filed in the U.S. District Court for

the District of Columbia. This was the second time the traditional
Hopi leaders had gone to cdurt to challenge the leasing of Hopi land
to minéral interests. (See part 22 above.) |

The plaintiffs in the case were some sixty tra&itional Hopis,
including Kikmongwis and other religious leaders from the respective
Hopi villages. Included in this carefully prepareci lawsuit was a
Statement of Hopi Religious Leaders which was attached as Exhibit A:

STATEMENT OF HOPI RELIGIOUS LEADERS
Hopi land is held in trust in a spiritual way for the Great
Spirit, Massau'w. Sacred Hopi ruins are planted all over the Four

Corners area, including Black Mesa. This jand is 1like the sacred
immer chamber of a church--our Jerusalem.

The area we call "Tukumavi' (which jincludes Black Mesa) is part
of the heart of our Mother Earth. Within this heart, the Hopi has
left his seal by leaving religious items and clan markings and
plantings and ancient burial grounds as his 1andmarks and shrines
and as his directions to others that the land is his. The ruins
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are the Hopi's landmark. Only the Hopi will know what is here for
him to identify--others will not know.

This land was granted to the Hopi by a power greater than
can explain. Title is invested in the whole makeup of Hopi life.
Everything is dependent on it. The land is sacred and if the land
is abused, the sacredness of Hopi 1life will disappear and all other
life as well. ‘

The Great Spirit has told the Hopi Leaders that the great
wealth and resources beneath the lands at Black Mesa must not be
disturbed or taken out until after purification.when mankind will
know how to live in harmony among themselves and within nature.
The Hopi were given special guidance in caring for our sacred
lands so as not to disrupt the fragile harmony that holds things
together.

Hopi clans have traveled all over the Black Mesa area leaving
our sacred shrines, ruins, burial grounds and prayer feathers
behind. Today, our sacred ceremonies, during which we pray for
such things as rain, good crops, and a long and good life, depend
on spiritual contact with these forces left behind on Black Mesa.
Our prayers, songs, ceremonies, and rituals draw their strength
and vitality from the spiritual forces left by our ancestors.

Each year, after our ceremonies in the Kiva of each village, Hopi

messengers carry our sacred prayer feathers and cornmeal and

plant them at these spiritual places and shrines. This is our con-

tact with the spirit, people who are our ancestors who lived and

traveled in these areas. The purpose is to bring rain so that

our crops will grow. If these places are disturbed or destroyed,

our prayers and ceremonies will lose their force and a great calam-
ity will befall not only the Hopi, but all of mankind.

Hopis are the caretakers for all the world, for all mankind.
Hopi lands extend all over the continents, from sea to sea. But
the lands at the sacred center are the key to life. By caring
for these lands in the Hopi way, in accordance with instructions
from the Great Spirit, we keep the rest of the world in balance.

To us, it is unthinkable tc give up control over our ‘sacred
lands to non-Hopis. We have no way to express exchange of sacred
lands for money. It is alien to our ways. The Hopis never gave
authority and never will give authority to anyone to dispose of
our lands and heritage and religion for amy price. We received
these lands from the Great Spirit and we must hold them for him,
as a steward, a caretaker, until he returns.

Eagle shrines are located throughout the Black Mesa area. The
prayer feathers that are so essential to our religious life and
all our ceremonies must be Eagle feathers. Without them, we can-

163

HP017825



not place and carry our sacred messages to the spiritual world,
we cannot hold the land for the Great Spirit. If the eagles are
forced to flee the heart of our Mother Earth because of man's
activity, it will no longer be possible for us to live in our
spiritual and religious way. The life of all people as well as
animal ‘and plant life depend on the Hopi spiritual prayers and
song. The world will end in doom.

Water under the ground has much to do with rain clouds. Every-
thing depends upon the proper balance being maintained. The
water under the ground acts like a magnet attracting rain from
the clouds; and the rain in the clouds also acts as a magnet
raising the water table under the ground to the roots of our
crops and plants. Drawing huge amounts of water from beneath
Black Mesa in comnection with the strip-mining will destroy the
harmony, throw everything we have strived to maintain out of kil-
ter. Should-this happen, our lands will shake like the Hopi rat-
tle; land will sink, land will dry up. Rains will be barred by
unseen forces because we Hopis have failed to protect the land
given us, as we were instructed. Plants will not grow; our corn
will not yield and animals will die. When the corn will not grow,
we will die; not only Hopis, but all will disintegrate to nothing.

We, the Hopi religious leaders, have watched as the white man
has destroyed his lands, his water and his air. The white man has
made it harder and harder for us to maintain our traditional ways
and religious life. Now--for the first time--we have decided to
intervene actively in the white man's courts to prevent the final
devastation. We should not have had to go this far. Our words
have not been heeded. This might be the last chance. We can no
longer watch as our sacred lands are wrested from our control, as
our spiritual center disintegrates. We cannot allow our control
over our spiritual homelands to be taken from us. The hour is
already very late.

Signed: '
Starlie Lomayaktewa, Claude Kewanyama, .
Kikmongwi of Mishongnovi Kikmongwi of Shungopavi

Ned Nayatewa, and Sipaulovi

Kikmongwi of First Mesa Thomas Banyacya, ST.,
Jack Pongayesvia, Official Interpreter,
David Monongye, Village of Kyakotsmovi
Religious Leaders of Hotevilla
Mina Lansa, Kikmongwi of
Oraibi, Kyakotsmovi and

Lower Moenkopi

Carlotta Shattuck,
Recorder,
Village of Walpi
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In their complaint, the NARF attorneys first argued that the
Secretary of the Interior did not have the legal authbrity to dele-
gate leasing powers to the Hopi Tribal Council as he had done in
1961, 1964, and 1966. (See, pp. 124, 135.) Second, it was

argued that the Hopi Tribal Council was illegally constituted when it

approved the Peabody leases in 1966 because only six of its members
tfour less than a legal quorum) ‘were propezllyv certified in accordance
with the Hopi Constitution. The other five individuals who voted as
members of the Council at that time had never been certified by the
Kikmongwi of their respective villages as required by the Constitu-
tion. Third, it was argued that the Secretary of the Interiér had
systematically discriminated against the traditional Hopis and had .
violated their most fundamental religioﬁs rights. Fourth, it was
argued that the Peabody leases were arbitrary, capricious, and vio-
lative of fiduciary obligations since one agency of the Department of
the Interior, the Bureau of Reclamation, ﬁas purchasing the largest
part of the electric power generated by the coal which was being
strip-mined on Hopi land. The Secretary of the Interior had there-
fore been the buyer of the coal at the same time that he was, as the
seller, obligated to approve the leases and assure the Hopis the best
possible price for their resources!

The United States Courts refused to address any of these impor-
tant issues. Instead, after the case was transferred from Washington,

D.C., to an Arizona federal court, a decision was made dismissing the
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case on a procedural ground. In its decisioﬁ the court reasoned that
the Hopi Tribal Council was an indispénsable party to the lawsuit
because it had siQned the Peabody lease. But since the court also
found that the Hopi Tribal Council had sovereign immumity and would not
voluntarily become part of the case, the action could not be heard by
the court. -

The United States had avoided a court challenge to the legality
of the Hopi Tribal Council and its dealings with the BIA and Peabody
Coal Company, by giving the Council full recognition as the legitimate,
-sovereign Indian govermment, and thereby jmumizing its dealings from
court review.

The G.S. Court of Appeals approved the dismissal of the case in
1975 and the Supreme Court declined to hear it in 1976.* The United
States courts had thus ruled that there was no judicial forum in which
the Hopi traditional leaders could have their day in court to challenge
fhe strip-mining leases. In weighing the interests of all concerned,
the courts had expressly decided that it was more important to keep
the Peabody lease in operation than to test the allegations.of illega-
'1ity made by the traditional Hopi leaders; The Court of Appeals wrote:

Here, it seems to us, that the adverse effects of a cancellation

*Lomayaktewa v. Hathaway, 520 F.2d 1324, 1327 (9th Cir., 1975).
The case was affirmed by the Court of Appeals under the case name just
given. The Supreme Court declined to review under the case name of
Susenkewa v. Kleppe, 425 U.S. 903 (1976) -
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of the lease on the Hopi Tribe far outweigh the adverse effects
visited upon the 62 dissident traditional Hopis by reason of
the failure to provide another forum for them.

w

In using the label of "dissident,' the court completely discounted the
fact that the 62 named plaintiffs included several Kikmongwis and many
other religious leaders who spoke not only for themselves but for all

of their people.

29. PUBLIC LAW 93-531 AND THE PARTITIONING
OF THE 1882 HOPI RESERVATION

During the first half of the 1970s, ‘the Indian Claims Commission
continued its consideration of the Docket 196 case. Proceedings were
held to determine the value of the “extinguished" lands, and various
appeals were processed.

Meanwhile the Hopi Tribal Council and attorney John S. Boyden
pressed ahead with their plan to formaily partition the 1882 Hopi
Reservation into exclusive Hopi and exclusive Navajo areas. By Decem-
ber 1974, they obtained approval of elaborate legislatiom, commonly
known as Public Law 93-531, which authorized the partitioning of these
lands. The legislative scheme provided for a short perim? of time
during which mediation would be attempted followed by a formal adjudi-
cation by. a United States court. Under thlS legislation, the surface
of the Joint Use Area would be divided but the mineral interests

would continue to be jointly owned by the Navajos and the Hopis.®

*Needless to say, whoever controlled surface rights effectively
controlled all prospecting permits, strip-mining leases and ancillary
development of roads, pipelines, etc.
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The same legislation authorized "either tribe, acting through
the chairman of its tribal council for and on behalf of the tribe” to
sue the other over their respectife rights within the Navajo Reserva-
tion as established by Congress in 1934. When Congress confirmed the
boundaries of the '"1934 Navajo Reservation," all of the patchwork of
Executive Order Navajo reservations were included within its boundaries,
but an unspecified possible Hopi interest had also been approved at
that time. (Specifically, the 1882 Hopi Reservation had been drawn

in such a way that its western boundary failed to include long-estab-

lished Hopi commmities, and possible Hopi rights in this area were preserved.)

Also provided for was a Navajo and Hopi Relocation Commission to
effect the relocation of any Navajos or Hopis found on the wrong side
of the final partition line. Cbngress authorized $31,500,000 to
accomplish relocation.

The legislation also authorized the tribal council chairmen of
the Hopi and Navajo Councils to bring any other lawsuits against each
other to "insure the quiet and peaceful enjoyment of the reservation
lands of the tribes."” But the same legislation made sure that the
United States govermment would not be held responsible: 'Any-judg-
ment or judgments by the District Court in such action or actions shall
not be regarded as a claim or claims against the United States.” In
short, Congress said let the Hopi and Navajo Tribal Councils fight
each other in our courts, but don't pin any of the legal blame on the

United States government.
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At the time this legislation was being approved by Congress, the
Hopi-Navajo situation received much attention in the news media. One
notable newspaper article appeared in the Washington Post.- ‘Whose Home
on the Range?" by Mark Panitch, Washington Post, July 21, 1974, reviewed

some of the developments leading up to P.L.93-531, and included the fol-
lowing analysis of some of the Hopi-Navajo issues: -

While the Navajo leaders seem to decide their own policy in the
Navajo capital of Window Rock, the locus of Hopi policy seems to
be in Salt Lake City, almost 500 miles from the Hopi Mesas. Both
the Hopi's energetic and effective lawyer, John Boyden, and their
public relations counsel, Evans and Associates, are headquartered
in Salt Lake City. And much of the Hopi success can be attributed
to their Mormon allies.

The Church of Jesus Christ of Latter Day Saints has had a close
association since the 1890s with the “progressive" faction of Hopis.
Mormons were the first missionaries to be allowed to preach on the
Hopi Mesas after the Spanish friars were driven off. Many "'pro-
gressive' Mormon Hopis have sat on the tribal council in the past
40 years. "The Mormon religion is the predominate Hopi (Christian)
religion,” says John Dwan, director of public relations for Evans
and Associates. : '

Through their Mormon allies, the Hopis also have developed allies
in the worlds of industry and government.

While Boyden was lobbying in Congress and arguing in the courts,
Evans and Associates virtually stage-managed a range war on the
borders of the Hopi. reservation.

During 1970-1972, few papers in the Southwest escaped having a
Sunday feature on the "range war'' about to break out between the
two tribes. Photos of burned corrals and shot up stock tanks and
wells were printed although such incidents were not widespread.

------------------------------------------------------------------

By calling Evans and Associates, a TV crew often could arrange a
roundup of trespassing Navajo stock. Occasionally when a roundup
was in progress, Southwestern newsmen would be telephoned by Evans
and notified of the event. :

A print reporter could arrange a tour of the disputed area in a
BIA pickup truck driven by the ranger [a white former rodeo cowboy
hired by the Hopi Tribal Council to patrol their fenceline].
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Interviews with then Hopi Chairman Clarence Hamilton could also be
arranged through Salt Lake City. But they were granted only when
BIA officials could be present and the officials usually answered
the questions. At the height of the "range war" tribal officials
apparently lost whatever control they had to Salt Lake City and

B . -

The issue generally was, and still is, that the BIA has "frozen'
construction, including well drilling, in the joint use area as a
way to force Navajos to comply with the stock reduction order.
Instead, many Navajos simply drive their stock to water inside the
Hopi exclusive-use areas. A :

The "stage-managed range war'' was linked directly to the drive foi'
control of mineral resources. Further questions about possible con-
flicts of interest with respect to mineral development were raised in
the same article's discussion of the Evans and Associates public rela-
tions firm:

At the same time Evans and Associates were representing the Hopi
Tribe in 1970-'73, they also represented a trade association of
23 utility companies engaged in building power plants and strip
mines in the Four Corners area. The group was called WEST Asso-
ciates and their mailing address was the same as Evans and Asso-
ciates.

"The Indians have resources to sell and our other clients have
money to buy these resources,' an Evans-for-Hamilton spokesman
told a reporter. "There is no conflict of interest there."
Besides, he said, the BIA had to approve the contract between the
Hopis and Evans.

The arrangement was convenient, however. The relationship between
the Hopi council and the power companies strip mining their land
became almost symbiotic. On the one hand, Hamilton speeches
written by Evans would be distributed through the public relations
machinery of 23 major Western utilities. On the other hand, these
utilities would tell their customers, often through local media
contacts, that the Hopis were 'good Indians" who wouldn't shut

off the juice that ran their air conditioners.

The link of the partitioning to the control of development of coal
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Tesources was obvious:

Navajo Tribal Chairman MacDonald noted that the tribe which con-

\ trols the surface controls access to the minerals. That tribe
can grant such things as leases, exploration rights and Tights
of way for roads.

And the economic importance of the partitioned surface rights to "'pro-
Lo , . .
gressive Hopi cattlemen was also commented upon in the same article:

Bureau of Indian Affairs officials at the Hopi Agency at Keams
Canyon, Arizona, say that land recovered in the dispute will be
used by "'progressive'* Hopi to raise beef cattle for market. The
establishment of a beéf industry among the traditionally agricul-
tural Hopi is a BIA goal that goes back almost 100 years.

The same newspaper article concluded with a discussion of the split
between "progressive” and "traditional" Hopis over all of these
developments:

The Hopi Tribal Council, which is pressing a traditional Hopi
quest for land rights, is largely composed of Hopis who have been
influenced by whites. The Bureau of Indian Affairs officials and -
+he missionaries who are close to many council members represent
the forces that have sought for about 80 years:through schools and
economic pressure to deculturate the Hopi.

Many Hopi traditionals are now ridiculed by the council members.
Some Hopi traditionals today are more comfortable with their tra-
ditional enemies, the Navajo, who maintain their ceremonial cycle
and native language, than they are with their Anglicized Hopi
relatives. Many of the traditionals have in fact-sided with the
Navajo in the land dispute.

Although the eventual relocation plan would most drastically affect
the I\laﬁajos, some 3,500 of whom were slated for relocation, as
opposed to only 40 Hopis, the traditional Hopi leaders would con-
tinue their oppositionrto the'partitioning and relocation program and

would form instead a Hopi-Navajo Unity Committee.
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In the 1970s there was an enormous amount of litigation (and
attorneys fees) in the wake of Healing v. Jones and this new legisla-
tion, as the attorneys for the respective tribal coumncils fought it
out in the federal courts.*

By early 1978, the partitioning process had been‘ declared con-
stitutional and a partitioning plan first recommended by the federal

mediator William E. Simkin had been approved (see map below, page

163).

The position of the traditional leaders on this partitioning of
Indian land héd been expressed many times, even as early as 1972 when
the lobbying efforts of Boyden and the Council became known. A 1972
letter from traditional leaders to Congressmé.n Sam Steiger included
the following paragraph explaining their opposition:

On April 5, 1972, we want to meet with the Navajo Traditional and
religious Headmen to work out a common stand against this bill
which will again cut up our homeland and to create more division.
We want the Navajo Elders to sit down with us to look seriocusly
into our Way of Life, Religion and Land in the light of our tra-
ditional and religious knowledge. We want no interference from
outside people until we come up with a solution among ourselves
as the First People on this land. We do not want any more cutting
up of our Sacred Homeland by anyone. Those who claimed to repre-
sent the Hopi People now in Washington, D.C. do not represent

*For example, there were five decisions by the 9th Circuit Court
of Appeals pertaining to the efforts to segregate the Navajos from the
Hopis. Hamilton v. Nakai, 453 F.2d 152 (9th Cir., 1972); United
States V. Kabinto, 456 F.2d 1087 (9th Cir., 1972); Hamilton v. MacDon-~
ald, 503 F.zd 1138 (9th Cir., 1974); Sekaquaptewa V. MacDonald, 544
F.2d 396 (9th Cir., 1976); Sekaquaptewa v. MacDonald, F.2d  (9th
Cir., May 15, 1978). Many other matters were heard at the District -
Court level.
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either we Kikmongwis or the majority of the Hopi People. (Exhibit 125A.)

This letter was signed by Mina Lansa, Kikmongwi from Oraibi; Starlie
Lomayaktewa, Kikmongwi from Mushongnovi; Claude Kewanyama, Kikmongwi
from Shungopavy; Ned Nayatewa, Kikmongwi from the Censolidated Villages

of First Mesa; David Monongye, Traditional religious leader from Hote-
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villa; and Thomas Banyacya, Interpreter for traditional Hopi leaders.

In choosing to ignore and undermine the authority of traditional
Hopi Leaders such as ;:hese, the United States govermment had consciously
cut out of the decision-making process those Indian leaders who were

most dedicated to a non-divisive solution to Hopi-Navajo problems.

50. . THE $5 MILLION SETTLEMENT IN DOCKET 196

During the early 19705, the traditional Hopi leaders contimued
to protest the strip-mining of Black Mésa and all of the other problems
flowing from the ever-broader assertion of power by the Hopi Tribal
Council. (Exhibit 126.) -In ihe name of the Hopi Independent Nation
they sought to bring both national and international attention to the
abuse they and their country were suffering at the hands of the BIA,
the Council, and Peabody Coal. - Concerned non-Indians 4joined in many
of these protests, some focusing on the envirormental issues; others
challenging the legality of the Hopi Tribal Council as well. (Exhibit
127.)

~In response, a weekly Hopi newspaper, Qua' Toqui, carried out a
fairly consistent campaign to disparage the traditional Hopis. Pub-
lished by é staunch Mormon who is the brother of the Hopi Tribal Coun-
cil chairman, the newspaper has served as a mouthpiece for "'progressives'
and for the Council. For example, an editorial headlined 'Time is Tun-
ning out on Hopi Traditionalists' appeared in a November 1973 edition

of the newspaper. (Exhibit 128.) It writes an epitaph for tradi-
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tional Hopi leaders, and it is reminiscent of Oliver LaFarge's flippant

prediction of 1935 when he wrote, "I believe that within twenty years
the conservative faction will have dissolved.” (See p. 43, above.)
In the mid-1970s, forty years after LaFarge's prediction, the
traditional Hopi leaders had overcome by refusing to disappear. They
continued to command widespread respect, and they mounted counter-
attacks on the legitimacy of the Council. (BExhibit 129.) The
strength of the traditional leaders would be demonstrated at the time
attorney John S. Boyden would propose a settlement of Docket 196 in
1976.
The final days of the Docket 196 case began at a secret meeting
of August 4, 1976, attended by the Hopi Tribal Council, the Superin-
tendent of the BIA Hopi Agency, and attorney John S. Boyden. No min-
utes of that meeting have been made public. The following discussion
of what transpired was reported by the BIA Superintendent to the
Secretary of the Interior in a memorandum prepared some three months
later (Exhibit 130):
(Mr. Boyden] had discussed [a proposed settlement of Docket 196]
in detail with the Hopi Tribal Council at an August 4, 1976 meet-
ing wherein authorization was given to settle the case at a fig-
ure not less than $5,000,000.00. Detailed minutes of that meet-
ing were not taken as the authority was considered as a matter of
confidential attorney and client relationships not to be disclosed
until after negotiations had been completed. I attended the said
August 4, 1976 meeting at the invitation of the Chairman of the
Hopi Tribe. '

Once again it is seen that attorney Boyden considered only the Hopi

Tribal Council as his clients. The rest of the Hopi people were
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excluded from this highly important "confidential attorney and client
matter."

Despite the fact that settlement efforts in the Docket 196 case
were well under way at the beginning of August 1976, no public notice
of that fact was made until October 14, two and 'one—half months later.

Beginning on Octbber 14, 1976, a well-orchestrated plan was
begun to rush the settlement through a rubber-stamp approval process
which would give the aﬁpearance of widespread approvaI. by the Hopi
people. The proposed settlement was first made public at a "regularly
called" Hopi Tribal Council meeting held on October 14 and 15, during
which Boyden advised the Council to accept a $5,000,000 offer made by
the United States in the Docket 196 case. According to a BIA report
of that meeting, the Council voted unanimously to éccept the settlement
offer.

The BIA.Supeiintendent then issued a call for a gemeral Hopi
meeting to be held on October, 30, 1976, "to consider and vote upon a
proposal to settle” the Docket 196 claims. Notices were immediately
posted amnouncing the meeting.

In response to these suddgn developments, 35 traditional Hopi
leaders met at Kyakotsmovi on Sﬁnday; October 24, 1976. They called
the meeting in order to give the Hopi Tribal Council chairman and the
BIA Superintendent an opportunity to explain why the Hopi people were
being asked to vote on the proposed settlement. Both of these officials

refused to attend. The day after their meeting, the traditiomal leaders
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sent a letter to both the Council chairman and the BIA Superintendent,
which demanded that no vote be held on October 30. First, the letter
criticized the refusal of the two men to attend the meeting called by -
traditional Jeaders. Second, it challenged the BIA Superintendent's
claimed impartiality:
We found that BIA Supt. Secakuku in his letter of Oct. 23, 1976,
stated, 'I do not wish to prematurely make my personal views

known so as not to unduly influence anyone."

As an official of the Bureau of Indian Affairs (BIA) you have no
business meddling with our Hopi Affairs.

We have learned that you are not telling the truth in your letter
for we now know that you have already held a meeting with the
.government Hopi employees and some people from First Mesa. You

have already 'unduly influenced" some of the people you talked
to in Keams Canyon. [Exhibit 130A.]

Added to this "undue influence" of the BIA Superintendent was his
involvement in the secret Council meeting of August 4, 1976, and hié
cooperation in planning and calling an early meeting as requested by
Boyden and the Council. The BIA had been clearly partial, willing to
work and rﬁeet only with the Council group.

The same letter included specific traditional Hopi objections to
the planned October 30 meeting, including a protest over the fact that
it was being held on the day of an important religious ceremony in the
strongly traditionél village of Shungopavy:

Following our serious consideration of the proposed settlement and
other related issues, we have been asked by our religious headmen
and people that: '

1.) As Hopoi Kikmongwis, we strongly oppose this proposed settle-

ment of John S. Boyden and that we will never sell our sacred home-
land.
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2.) Both Hopi Supt. Alph Secakuku and Chairman of the Tribal
Council Abbott Sekaquiptewa be informed by letter that there will
be no voting by any Hopi on Oct. 30, 1976 on this proposed set-
tlement, as was scheduled. - .

3.) We have just been informed about this proposed settlement
of John S. Boyden's a week ago and since none of the Councilmen
have up to the present time, fulfilled their duties by fully
explaining this vital issue, it is too late for any Hopi, espe-
cially traditional elders, to fully understand this lawyer's
written language within two weeks.

Therefore, there must be no voting on this proposed settle-
ment at this time or in the future. :

4.) On Oct. 30, 1976, there will be a Women's Religious Society
performing in Shungopavy Pueblo and our religious Hopi leaders all
have asked that this Lollcon Ceremony be respected by all Hopi
people, by members of the Council and the BIA.

5.) Since the majority of the people in traditionally estab-
lished Pueblos have never accepted the Hopi Tribal Council Con-
stitution and By-Laws, never signed a contract or contracts of
John S. Boyden's and have never sent anyone to the Tribal Council,
we will never accept the $5,000,000 by voting, as we do not vote.

6.) It is your responsibility as servants to the Hopi people
to do what the Hopi people want and not what you want.

On October 28, 1978, the newspaper Qua' Toqti carried a headline
story about this letter and the opposition of the traditional Hopi
leaders to the October 30 meeting. The meeting was not, however, can-
celled. Instead the BIA Superintendent continued to broadly advertise
the meeting, placing written notices as far away as Phoenix, Arizona,
and running announcements on the local radio and television networks.

Despite all of these publicity efforts, an official total of only
~about 400 people attended the October 30 meeting, out of a total
population of about 8,000 Hopis, and only 250 stayed to vote at the
end of the meeting.

At the meeting attorney John S. Boy&en distributed a vériety of
written materials in support of the settlement proposal. An extremely

noteworthy inclusion in these materials addresses the vpossible damag-
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ing effect which Docket 196 might have on Hopi land rights if allowed
to continue in the courts. At the time of the October 30 meeting,
the Docket 196 case was pending in the United States Supreme Court,

+ and Boyden was afraid that a Supreme Court Tuling would be a "consid-

erable danger' to the Hopis because it might give more support to the '

Indian Claims Commission's findings on the extent of Hovi aboriginal
lands and the extinguishment of Hopi title to :chose lands. Such a
ruling could, Boyden reasoned, be used against the Hopi Tribal Coun-
cil in their suit against the Navajos.

In short, Bbyden admitted that the actions already taken by the
Indian Claims Commission in Docket 196 were damaging to Hopi aborigi-
nal land rights. He hoved to minimize the damage by settling the
case before the Sytpreme Court placed its final imprimatur on the dec;i-
sions already made by the Indian Claims Cormission and the Court of
Claims in Docket 196. 2

In admitting that Dockjet 196 presénted a legal threat to Hopi
land rights, Boyden was aclmowledgiﬁg what traditional Hopi leaders
had feared all along. Traditional Hopi leaders had not believed Boy-
den's earlier arguments that Docket 196 posed no threat to Hopi land
rights, and they were certainly not going to agree with his new argu-
ment that it would be necessary for the Hopis to take the settlement
money in order to preserve whatever legal rights remained before the
Supreme Court did further damage in the Docket 196 case.

One Qua’ Togti account shows how the Hopis were presented with
this confusing and perplexing -legal advice by this strongly “‘progres-

sive'' newspaper:
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The Tribal attorney Boyden stressed the fact that although the
Hopis are being offered money for the land, that does not mean
the Hopis are selling the land because the Hopis by going to
court to recover some of the 1934 Reservation-land, they stand
to recover some of the land for which they would have already
been paid.

He urged the Hopis to conmsider the offer of cash settlement* care-
fully and consider what might be the consequences if they pre-

fgrggd to go to court and lost the case. [Qua' Toqti, October 14,
197

An editorial from Qua' Toqti which apoeared two days before the
October 30 meeting aiso urged approval of the settlement oi:% ground
that it would help preserve Hopi land rights. It took issue witlr the
fraditional Hopi leaders who continued to categorically oppose any -
payment of money in Docket 196, but it acknowledged that there was a
consensus among the Hopi people against exchanging land rights for
money:
Many of the people, particﬁlarly‘the "so-called traditionalists"
* are saying that they will never consent to selling our Mother

(our land) for any amount of money. But then, that is the gen-
eral feeling among all the people.

However, the big problem is that; unless we accept the negoti-
ated cash settlement, we may greatly lessen our chances to
recover any of the aboriginal land.[Exhibit 131]

With traditional Hopis boycotting the meeting of October 30,
with some 2,500 Hopis reportedly attending the religious ceremonies
at Smmgopavy, and with those Hopis in attendance at the meeting being
told that they must inmediétely accept the money settlement if they
wished to preserve Hopi laI;d Tights, it is understandable that the

final vote favored approval of the settlement. Yet, by the end of the

*Tn recommending approval of the $5 million settlement, Boyden

estimated that the Indian Claims Commission would award about'sixty cents
($.60) per acre for the 2,191,304 acres of land extinguished in 1882, and
about one dollar ($1.00) per acre for the 1 ,868,364 acres extinguished in

1937 when District 6 was established.
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meeting many of the 400 in attendance had left, leaving only 250 pres-

" ent to vote. The final official tally was 229 in favor and 21 opposed

to the settlement.

This vote of approval was a foregone conclusion but hardly a

 show of strength. Rather, it was another demonstration that in Hopi

country, voting and democracy have had 1jttle in common.
On the strength of these resuits, a hearing on the settlement
was. scheduled for November 11, 1976, at the Indian Claims Commission's

offices in Washington, D.C. Those who were present at that meeting in

support of the settlement were attorney John S. Boyden, BIA Superinten-

dent Alph H. Secakuku, BIA employee Nathan Begay, Hopi Tribal Council
chairman Albert Sekaquaptewa, and several other delegates from the
Hopi Tribal Councii, including Samuel Shingoitewa, Roger Honahni,
Dewey Healing, George Nasanotie, and Logan Koopee. It goes. without
saying that travel funds were not supplied to those traditional lead-
ers who might have wished to be present to express their opposition
to the settlement. | |

Opposition was, however, clearly expressed in a telegram of
Novem_ber 9, 1976, which was sent from Mina Lansa, Kikmongwi of 0ld
Oraibi, Claude Kewanyema, Kikmongwi of Shungopavi, Ned Nayatewa, Kik-
mongwi of First Mesa Villages, and Guy Kolchaftewa, religious leader
of Mishongnovi. Their telegram to the Indian Claims Commission, the
Secretary of the Interior and the U.S. Department of Justice, reads

as follows:
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On behalf of all the Hopi traditional Kilmongwis, religious so-
ciety Mongwis and all the Hopi people who follow the old tradi-
tional Hopi way, we solemnly express our disapproval of the pro-
posed settlement between the Hopi Tribe and the United States of
America, in Docket No. 196.

We do not accept the authority of the Hopi Tribal Council to rep-
resent the Hopi people. We have never signed or authorized the
- contract of Mr. John S. Boyden, nor have we ever authorized him
or the Hopi Tribal Council to enter into any land settlement.
We have not authorized five or more Hopi individuals who will
appear before you on this proposed settlement. We solemnly
declare now that whatever they agree to, will not be binding on
all of us and the Hopi people whom we represent.

Our respective villages have exercised their own sovereignty since
the beginning of ouy time. We have never given up our sovereignty
by treaty, nor have we lost it by war or otherwise. We have always
exercised the right of sovereign civil government over our village
and clan lands through our religious organizations.

The publicity given for only one week and the hearing held regard-
ing the proposed settlement was clearly inadequate to inform all
the Hopi people or to allow them to express their opinions. In
addition, all of the religious leaders and mamy of the Hopi people
were deeply involved in a religious ceremony which conflicted with
the date of the hearing and prevented their appearance. Claude
Kewanyama, Kikmongwi of Shumgopovi so stated to the chairman of
the Tribal Council but this was ignored. We therefore submit
that the vote of some 250 Hopis out of a tribe of 8,000 members,
taken at the hearing is not truly representative of the opinions
of the majority of the Hopi people. :
Our religious traditions and prophecies prohibit the Hopi people
from giving up any claim to our ancestral lands for mere monetary
consideration and letters and petitions from hundreds of Hopi

people who oppose the proposed settlement and in support of this
message will follow shortly. [Exhibit 131A.] :

At the November 11, 1976, hearing before the Indian Claims Commission,

this telegram was discussed by those present.* This telegram was

#A letter of protest from an American Indian Movement observer
of the October 30 meeting was also discussed at that time. '
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totally disparaged as evidenced by these comments made by one of the

Commissioners at the hearing:

I would not want the record to show that that is anything--that
this sort of evidentiary material is anything the Commission
should give any consideration to.

This is the time for hearing the question of whether or not the
settlement should be approved. And I think that clearly, the
Chairman, Mr. Sekaquaptewa, has ably represented the Tribe for
years, as have you, Mr. Boyden, and I have no doubts at all that
the matter was done in a perfectly proper way.

I think this sort of thing causes the Commission and the whole
process of the settlement of Indian claims a great deal of dif-
ficulty.

I think the Government has acted in a very mature way in settling
this case and, of course, we are grateful to all of the matters
that pertain to it, but this really came in from left field--and
it's nothing but a red herring.

If Mina Lansa is intelligent enough to debate these matters on
television, before the members of the Tribe, she certainly knows
the place to oppose this hearing. This is simply propaganda. {Doc-
kegecligé Hearing transcript, November 11, 1976, pp. 41-4Z; emphasis
ad

None of the Hopi Tribal Council representatives present made amy
statement to challenge this biased and disrespectful slur on traditional
Hopi leaders. Rather, through their silence and their own references
to 1the traditional Hopi leaders as 'the dissident group," these Coumn-
cil representatives helpéd create the atmésphere in which a protest
statement of ‘Hopi Kikmongwis was dismissed out of hand as "a red her-
Ting" which was "simply propaganda.' ' |

As promised in the telegram, a petition signed by over 1,000

Hopis did follow. On December 13, 1976, the Indian Claims Commission
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received a petition opposing the settlement of Docket 196 which was
signed by 1,047 Hopis, almost five times the number who had voted in
support of the settlément at the October 30 meeting. (Exhibit -132.)

The tr'aditional Hopi leaders who submitted this petition to the
Indian Claims Commission, the éecreta’ry of the Interior and the Depart-
ment of Justice, expressed the same views as those set forth in the
telegram of November 9. In addition, they once again explained that
the low vote of 250 in favor of the settlement had in fact been evi-
dence of widespread Hopi opposition to the settlement:

It is also our Hopi custom that when we object and reject a pro-
posal, we stay away from it to express our profound disapproval
in a more personal way. To the Hopi People, this behavior and
trait indicates not a matter of indifference or '"we don't care
attitude,” but in a deeper sense, our tribal vote against a
proposed settlement. This was another reason why so few Hopi
People attended the hearing on October 30, 1976. In order to
prove that this dlsapproval was indeed the case, we have asked
our people to sign petitions so that our dlsapproval of the
proposed settlement could be expressed in a more acceptable man-
ner to the United States of America. We realize that it is dif-
ficult for you, members of a foreign people, to understand our
Hopi custom but it is also true that we have a diffult time
understanding your customs.

The traditional Hopi leaders once again challenged the legitimacy of
the Hopi Tribal Council, and ended their letter and petition with
these words:

Finally, we solemnly and cordially invite you to come to our home-
land, to sit down with us and consider this whole matter with us.
This invitation is again in accordance with our Hopi Traditions.
We were told that when the time came for land to be considered,
you will come to us and so in accordance with that tradition, we
cordially invite you to come.
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The petitions were filed in Washington and ignored. When the Indian
Claims Commission's approval of the settlement was. submitted to Con-
gress on December 30, 1976, there was no mention of the traditional

Hopis' position.

31. ANOTHER TRADITIONAL HOPI PETITION
TO THE UNITED STATES PRESIDENT

A few weeks after the settlement was approved by the Indian
Claims Commission in Docket 156, another petition of protest was sent
to another United States, Président. Jimmy Carter had just been sworn
in to office when a letter of January 31, 1977 was sént to him from
the Hopi Independent Nation by Thomas Banyacya,. Interpreter for the
traditional leaders. (Exhibit 133.) Included in his letter are
the following requests:

We urgently and respectfully request your new administration to
review the entire scope of relations with the Hopi.

The Hopi never fought against the United States Government, were

never conquered, and never signed a treaty or surrendered autonomy.

The peaceful Hopi Independent Nation does not consider itself law-
fully subject to the United States Government. - We respect the
laws of the Supreme Creator.

Mr. President, our Black Mesa is being strip-mined, the original
Hopiland devastated by Federal imposition, and our people--strong
spiritually but weak economically--are at the desperate point of
a last stand. Court decisions are being made without reference
to the concurrence of the majority of those governed by the court.
The most urgent and immediate concern is a pending decision for
February by the Tucson Federal Court to disrupt the entire Hopi
land and life, uprooting us, and promoting violent resistance as
a last recourse. Also the Land Claims Commission is forcing a
settlement under the guise of the Tribal Council which will
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destroy the spiritual land base of the Hopi people. The spiritual
leaders would no more think of selling their mother earth than the
United States would give up its national historical shrines.

Only you, Mr. President, can begin an investigation to ascertain
for yourself the facts of our plight.

No investigation was undertaken by the President. One month later,
United States District Judge James A. Walsh ordered the partitioning
of the Joint Use Area of the 1882 Hopi Reservation under Public Law

93-153. (See p. 163.)
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Friction and boundary disputes increased as the Hopi Tribal Council
police impounded Navajo cattle and. took other steps to.secure the
lands they were fighting over.

And at the same time, ;)n'February 28, 1977, President Carter sub-
mitted to Congress. a Tequest for appropriation of the $5,000,000 set-

tlement in Docket 196. The Docket 196 appropriation request was listed

~in his submission as '"Compensation for land.'

Once again, traditional Hopi leaders had petitioned a United
States President, and once again their petition had' fallen on remarkably

deaf ears.

32. ATTORNEY'S FEES FOR JOHN S. BOYDEN

On April 22, 1977, attorney John S. Boyden submitted his applica-
tion for attorney's fees to the Indian Claims Commission. His lengthy
Petition for Attorney's Fees asked for the maximm éllowable: 10% of the
$5,000,000 settlement award in Docket 196.% |

In his f)etiti'on, Boyden lists a number of factors in support of
his request for the maximm fees. Among these factors is the resistance

he encountered from the traditional Hopi commmity:

*The Washington, D.C. law firm of Wilkinson, Cragun § Barker had
been of counsel in Docket 196. They joined Boyden and his firm of Boy-
den, Kennedy, Romney & Howard of Salt ‘Lake City, Utah, in the Petition.
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Additional complications were presented to the attorneys by the
conflicting Navajo claims and by the factional division of a
major segment of the Hopi population and the refusal of the
majority of the tribal members associated with the so-called
neraditional® faction to cooperaté in any way with the prepara-
tion and presentation of this claim.

oooooooooo .'o.-.-...-.-.'--.---oq-coo-c.ouo.-o-o-co'-voo».-n-o-oo

Counsel was also confronted with a complete jack of rooperatio
from a major, tradi‘;ional faction of the Hopi Tribe. ~

This argument is identical to the argument made in support of his.
first million-dollar fee which the Hopi Tribal Council approved in
December 1964, after the first mineral leases were obtained. (See p. 137.)
It demonstrates that Boyden still saw himself as counsel for only one
group of the Hopis, the Hopi Tribal Council '‘progressive’” faction.
And it shows 'again that he had full knowledge of the fact that the
traditional Hopis did not accept him as their counsel or approve of
his work in the Docket 196 case. Moreovér, Boyden'é own words con-
firm that the traditional Hopis continued to be a "major segment'' or
"major faction" of the Hopi people, an admission that they were not
a small, dissident group as they had often been characterized.

On July 27, 1977, the Indian Claims Commission approved a 10%
attorney's fee award of $500,000 for John S. Boyden and the attorneys
associated with him in the case. In October 1977 Boyden received this
money. He also received an additional paﬁent of $20,000 which had
been authorized as "attorx'ley'/'s expenses'' for the expert witness fees
of anthropologist Dr. Fred Eggan who assisted Boyden in Docket 196.
This left a total of §4 ,480,000 to be paid to the Hopis.
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The work which John S. Boyden had done over the years for the
Hopi Tribal Council has proved to be extremely remunerative. Apart from
the million-dollar fee approved by the Council in 1964, and the §54,000
award of back attorney's fees budgeted by thelcbuncil in 1965 (see p. 142),
and the $500,000 received in 1977, Boyden had also suc‘:cessfully lobbied for
statutory attorney's fees in Public Law 94-531. He has received from the
U.S. govermment a reported‘$350,000 for his work in the litigation he has
brbught against the Nafajos on behalf of the -Hopi Tribal Council. Added to
these considerable sums ére the regular attorney;s fees and expenses Boyden
has received each year as general counsel to the Hopi Tribal Council and any
special fees which may have been éutho_rized for his work on mineral leases,

the enforcement of the Healing v. Jones decision, and other matters of con-

cern to the Council. .In the fall of 1978 the Hopi Tribal Council passed a
resolution authorizing attorney's fees of $140.00 per hour for Boyden's
legal work against the Navajos.

A Freedom of Information Act demand for a specification of all
attorney's fees paid to the Council's attorney has been denied by the BIA
" on the ground that it is a confidential matter which the BIA must
keep secret as a part of its htrust responsiﬁility" to the Hopis.

This secrecy is completely inconsistent with thelﬂopi Constitution
which provides that 'all payments from tﬁe tribal council fund shall

be a matter of public record at all times." tArticie VI, Section 1(f).]
Since the Secretary of the Imterior expressly approved the Hopi Consti-
tution and made it law in 1936, and since he has also approved all of

the attorney contracts made between the Hopi Tribal Council and John S.
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Boyden, and since he has also reviewed and approved all attorney's
fees paid to Boyden under these attorney contracts, it is strange and
even suspicious that the Department of the Interior suddenly takes the
position that this information is secret or confidential. The

Indian Law Resource Center has filed suit against the Secretary of

the Interior to compei disclosure of the attornéys fees information.
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35. THE PAYMENT OF THE DOCKET 196 AWARD
THREATENS HOPI LAND RIGHTS

As intérest in the traditional Hopis has grown in the non-Indian
community, more and more protests and requests for information have
been sent to the Indian Claims Commission, to Congress and to the Pres-
ident. The most recent actions in Docket 196 and the partitioning case
have been followed by thousands of protest letters, telegrams, and
petitions to Washington, D.C;

The catch phrases in' fhe official answers to these letters,
petitions, and r_eq11ésts for information show that the United States
intends to continue obfuscatingr the issues by telling only half-truths
about the effect of payment of the Docket 196 award. Some of the
standard responses issued by the BIA and the Indian Claims Commission
are the following:

The settlement of Docket 196 does not involve the sale, disposi-
tion, lease or encumbrance of any tribal lands or other property.

The settlement can have no effect on the Hopi Tribe's existing
interest in land or the uses to which its land is put.

In the settlement of Docket 196, the Hopi Tribe did not forego
galms ‘for land--no claim for the return of land was involved in
e case.

..

The settlement of the case does not involve the sale or other dis-

position of any land or other Hopi property.

It is true that no "sale" of Hopi land is taking place in the
strict legal sense of that word. There is no deed changing hands; no

document will be filed in a courthouse showing a transfer of title
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| from the Hopis to the United States, if payment of the Docket
196 award is made. '

It is also understandable that the United States goverrment
takes the position that.the settlement will have no effect on the
Hopis' "existing" interest in their aboriginal land, because the
United States asserts there is no Hopi interest in aboriginal land
which still exists today. Although there has been no legal test of
Hopi aboriginal land rights ‘under domestic and international law*,
the United States govermment rests its position on the assumption
that all Hopi aboriginal land rights have already been legally
extinguished by the United States government. If discussion of
the possible adverse consequences flowing from Docket 196 begins
with that premise, it is "truthful” to conclude that payment of the
Docket 196 award does no damage to Hopi land rights, for there are no
rights to damage.

However, if one begins a discussion of the effect of Docket

196 on Hopi land rights with an open mind which recognizes that there has

been no definitive test of Hooi aboriginal land rights, that Hopi
1and claims may still be valid legal claims under United States law
and inte_mational law, the possible effect of payment of the Docket
196 award is readily seen as disastrous. The threat comes from the
Indian Claims Commission Act (25 U.S.C. 70u), which specifically bars

any further Honi claims once payment of the award is made:

#Tn Docket 196 both sides argued that Hopi aboriginal land
rights have been legally extinguished.
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The payment of any claim, after its determination in accordance
with this chapter, shall be a full discharge of the United States
of all claims and demands touching any of the matters involved in
the controversy. (25 U.S.C. 70u.)

Under this statute, the payment of the Docket 196 award discharges all
legal obligations which the United States has toward any matters touched
won during the Docket 196 prbceedings. ~Since thosé proceedings deter-
mine that virtually all Hopi aboriginal land rights have been extin-
guished, that determination threatens to stand as a final and perma-
nent conclusion of law which Hopis may not again be allowed to test in
any other legal proceeding -in Uﬁited'Sta@:es Court.

' ‘Moreover, some' United Statés courts have ruled that the Indian

Claims Commission's findings of extinguis}mentl are binding in other

court proceedings where rights to that "extinguished" land are being

contested by Indians seeking return of that land. This danger was dis-
closéd by attorney Boyden in the October 30; 1976, meeting at which he
expressed his fears abput the Supreme Court adding its approvalbto the
extinguishment . findings already made in Docket 196 by the Indian Claims
Commission. and the Court of Claims.*

Thus, as a matter of law, it is only a half-truth to say that no
""sale" of Hopi land rights afe involved in Docket 196. The payment of
the Doc'ket 196 settlement award would extinguish or substantially impair

any Hopi legal claims to the return of their aboriginal lands. The net

*In fact, the Navajos have sought to use the extinguishment find-
ings against the Hopi Tribal Council in their litigation over land
rights in the 1934 Navajo Reservation. '
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legal effect would be an exchange of money for land as the traditional
Hopi leaders have always feared.

Although the United States government and the BIA have never
squarely faced this issue and formally admitted these possible severe
adverse consequehces, the Solicitor's Office of the Department of the
Interior has expressed its "tentati\}e” conclusion in a hearing before
a U.S. Senate committee at which payment of a Seminole award by the
Indian Claims Commission was at issue:

We feel tentatively that it would be inconsistent with the whole
purpose of the Indian Claims Commission Act to grant awards of

money for aboriginal rights and then keep those rights intact |
after that award was completed and the moneys were distributed.”

This is as candid and truthful as the United States has been in its
official pronouncements on fhe effect of payments of claims awards
such as Docket 196 on Indian' land rights.

If payment of the Docket 196 award is made over their objection,
the traditional Hopi people and the Hopi Kikmongwis will have mamy
strong legal arguments to make in any future proceedings at which the
Docket 196 case is used against them. There is a clear documentary
history of traditional Hopi objection to the Docket 196 claim and to
the actions of the attorney who asserted the claim on behalf of the
Hopi Tribal Council. The illegality of the Hopi Tribal Council which
prosecufed the claim has been established. It can be shown that the
Docket 196 case was begun with misleading assurances that it might lead to

recovery of land, and it can further be demonstrated that the Hopi

#Distribution of Seminole Judgment Funds, Hearing before the
United States Senate Select Committee on Indian Affairs, 95th Congress,
2nd Session, March 2, 1978, ». 58. '
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peopie have been deliberately misled about its possible adverse conse-
quences to their land rights. The very settlement approval vote was
demonstrably a sham. Finally, the historical record shows that all
attempts on the part of traditional Hopi leaders to intervene in the
Docket 196 proceedings’ and to stop the continuance of those proceed-
ings were dismissed or disregarded out of hand. There has been a
total denial of due process under United States law, and a
subversion of Hopi rights and sovereigr_xtf under -international law;
While all of these arguments of ill.egélity could be made if pay-
ment of the Docket 196 award is made, it would not be necessary for
the traditional Hopis to make tﬁese argménts if payment can be stopped.
For that rea;on, the traditional Hopis and their suppoi"ter have con-

tinued and intensified their opposition to payment.

34, ANOTHER PETITION SENT TO PRESIDENT CARTER

The traditional Hopi leaders have recognized the legal damage
which péyment of the Docket.196 award could inflict on aboriginal
Hopi land rights. They have also recognized the practical adverse
consequences which would flow from acceptance of money, for they
recognize that the general public would vieﬁ the payment as the final
settling of an old debt. .

However, the principal objection which the traditional Hopi

leaders have always made to the payment of such a claim award has
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been based on their sovereignty and the interrelated religious obliga-
tion to avoid any actions which may be construed as a sale, division,
or surrender of any of their historic and sacred lands. These princi-
ples are the central theme which has run through all Hopi resistance
to United States interference with Hopi land rights. It was the core
of the fight against allotment in the early 1900s, against the estab-
lishment of the Hopi Tribal Council in the 1930s and 1950s, against
mineral leases and strip-mining in the 1960s, against the division and
partitioning of Hopi land in the litigation between the Hopi Tribal

. Council and the Navajo Tribal Council in the 1960s and 1970s, and
against Docket 196 from its inception in 1951 to the present.

One of the most eloquent and concise statements of these tradi-
tional Hopi principles is found in a petition sent to President Jimmy
Carter in October 1977.

Mr. President:

We address you as a representative of all citizens of the United
States in a final attempt to establish right relations between
our religious, traditional, sovereign nation and yours. We are
the' spokesmen’ and clan guardians for the Kikmongwi and other lea-
ders of the highest religious societies of the village of Shungo-
pavi, in the Hopi Nation. Our Hopi Kikmongwis have appealed to
the Presidency and government agencies many times in the past,
but their earnest pleas, statements, invitations and warnings
have not received any reciprocally thoughtful response.

As our prophecies have foretold, we now find we have reached very
perilous times. Our way of living in harmony with the earth and
all other life forms and our way of holding our land in common and
in trust for all people and all future generations is in immedi-
ate danger of extinction. As a result of the Indian Reorganiza-

tion Act of 1934, a "Hopi Constitution'' was drawn up by B.I.A.
anthropologists and aides and imposed upon the Hopi people through
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a fraudulent election which has never been investigated. It is

jmportant for you to understand that we already have our own form:

of government and decision-making, and that your "democratic'’ way

© of majority Tule is alien to us. Also foreign to us is your "sep-
aration of church and state'. Our Hopi way is to recognize the

Great Spirit as our supreme leader in all facets of life. We do

- not divide God and man, religion and politics. All aspects of our
relationship to land and life are intertwined. S

As a result of the "Hopi Constitution,"” a "Hopi Tribal Council"
was created. During its first year of operation, representatives
were sent from two of the traditional villages to determine if
this council would be operating as promised, by consulting with

~* the Kikmongwis before making amy decisions affecting the Hopi peo-

ple. When it was discovered that they were to function basically

_ as a branch of the United States Government, in effect a puppet
govermment, with the Secretary of Interior as their ultimate auth-
ority, those villages withdrew their representatives. The "Hopi
Tribal Council" has never been a legally constituted body accord-
ing to their own constitution since 1937. However, it is through
that body that we are now brought to these critical times. Their
attorney and main advisor, since 1951, has been Mr. John S. Boyden,
whose contract has never been authorized by the Kikmongwis. In
all -actions, legal and political, that the council has undertaken
in the name of the Hopi Tribe they have not had the authorization
of the true and rightful Hopi Leaders. It is now clear to us that -
the Tribal Council, in concert with Boyden, have conspired to
divide, fence, and sell this land, our birthright, and to profit
thereby.  To us, it is unthinkable to give up control over our
sacred lands. .We have no way to express exchange of sacred lands
for money. The Hopis never gave authority to anyone to dispose of
our lands and heritage and religion for any price, and never will.
The Hopi were given special guidance in caring for our sacred lands
so as not to disrupt the fragile harmony that holds things together.
We received these lands from the Great spirit and we must hold them
for Him, as a steward, a caretaker, until He returns..

Now we have been made fully aware that their ultimate intention is

_ to strip the Kikmongwis and traditional, religious leaders of all
power and authority over our land and life. It is felt by most of

- the Hopi elders and people that something must be done now to. Stop
the dictatorial manner in which the "Tribal Council' has been opera-

“ting., The views, opinions, and wishes of the traditionally estgb-

" lished village people have been totally ignored and this is a viola-

tion of freedom of speech and religion, our basic human rights.

' We are writing to you now in respect to, and support of, our Kik-
. mongwis and Traditional, Religious Leaders and their many patient

197

HP017859



and peaceful appeals. We feel another commmication from them
should not be necessary. Further, we write you because you have
often expressed your commitment to human rights and protection of

. the enviroment and we find our’ Tights, indeed our very existence

~ a5 a people, on the 1and, in jeopardy. We would like to remind.
you of a promise made by your predecessor Harry Truman, in 1946,
when he said, . . . It would be 2 miracle if . . . we had not
made some mistakes and occasionally failed to live up to the pre-
cise terms of our treaties and agreements with some 200 tribes.
But we stand ready to submit all such controversies to the judg-
ment of impartial tribunals. We .stand ready to correct amy mis-
takes we have made." We know there have been many treaties made
between the United States and Native Peoples, a treaty with the
Navajo Nation and a treaty of Guadalupe Hidalgo made between the -
 United States and Mexico in- 1848. We want to know if you are

still Honoring these treaties. Because it is within the authority’
of your office to correct any unjust laws and acts we urgently
request that you meet with the Traditional.Hopi Leaders, and in
addition, call for a Congressional investigation into all U.S.
Government dealings with the Hopi People.

e feel that for a full understanding of our plight, the nature
of our religious society, and the basis upon which our Kikmong-
‘wis' authority Tests, -and as a fulfillment to our ‘prophecy, you
must come to our villages in person to meet with our leaders
 our people. As our Kikmongwis are concerned about all Hopl peo-
~ ple and you are concerned for all your people, it is important
that you meet together now to prevent the dangers we foresee for
this land and life if things are not worked out. We ask that
* vou deal honorably with us and see that justice is done. "The
hour is very late. ' : - o
We, the spokesmen and clan guardians for the true traditional
Religious leader, Kikmongwl Kewanyama, stand bound together,

- state and affirm the above and apply our signatures below: -
CExhibit 134.] ' -

This petition was signed by four traditional Hopi leaders,
Harold Koruh, Otis Polelonema, Herbert Talaheftewa, and Earl Pela.

No action was taken by President Carter.
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"CONCLUSION -

It has. been one hundred thlrty years since the Treatv of Guada lupe
Hidalgo, and almost one hundred years since President Chester A. Arthur
established fhe_ 18’82 Hopi Reservaitidn. Durmq that time the traditional
~ Hopi 1eaders have time and. 'ag‘aih fegi’stered their eomplaints and protests
-with the United States: govenmeut. Dui'ing -the .past thirty years each
United States President has received petitions from these Hopi leaders.
- Routinely these petltlons have been chammeled for response and
action to the Bureau of Indlan Affalrs of the Department of the Interior,
: -_'the verv source of most of the p011c1es and practlces which have been the
subject of these Hopi grievances. It is "the BIA which deliberately under-
mined Hop; sovereignty. a.nd failed to guarantee'Hopi territorial integrity
~ and human rights, and it is the BIA which impqsed a fraudulent election
in order to Create the Hopi ;I‘rib'a.l Couneil in 1936. The BIA has consis—
tently worked Wlth attomev John S Boyden to advise, shore up and malntaln
the Council and the. "prooresswe" faction of the Fopl peOple

~ As a part of the Department of the- Interior, the 'BI.A has always been
‘committed to the strip-mining of 'VHopil coal in the "national interest.”
Wifh fhe blessing of the federal cuurts, the BIA and the Depamuent ef the
Interior have repeatedly subverted arid'cieprecate_d all legitimate Hopi
. opposition to the 'bletém:. exploitation of their.‘_sacred lands and resourues.
| 'Moreover, it aupeers that the_‘B]';A has vbe’eh wilfuily blind. to cenf_licts of

interest and perhaps even fraud in the Hopi mineral development business.
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. : ' . To accomplish irs goals, the EIA has over the yeers adopted .
p011c1es which have agara\/ated Hopi-Navajo comoetltlon and frlctlon.v.
These . pollc1es have been benef1c1al only to 1awvers and’ m:x.neral develop-
ment mterests. They have created perpetual tum011 and hardshlp for
thousands of Hopls and Navajos. 4'
To create the appearance ‘of fair dealmg and restltutlon for past
’wronos --"and to remove the clouds on land tltles caused by Indlan land
clams -- the BIA fostered and nurtured the Docket 196 clam in the Indian
+ Claims COTHHIlSalon. “This clam, handled bv attorney Boyden has resulted
in a Judument of SS m11110n as compensatlon for the wrongful takmg of
some four million acres of Valuable HO">1 lands. The BIA is unconcerned by
the fact that payment of this Judoment threatens to extinguish Hop:L tltle
o and claims for return of Hopi lands and the BIA has actively sought to
. | - obscure this fact.
It the most recent Hopl requests for remechal action by the United
States President are once again smplv referred to the sole attentlon of
the Departmem: of the Interior and its Bureau of Indian Affairs, the refusal
.of ‘the United States government to deal in good falth with the Hopi people
- will be amply and conclus:wely demonstrated On the other hand the Hop1
.51tuat10n presents an opportunity : for new ‘directions in Indlan Affan‘s. If
the present -‘dmmlstranon chooses to change course amd dlscard Lhe colonialist
' p011c1es and practlces which have SO frequently characterlved the U.S. Indian
program in Hop1 country, there is every onortunlty for the establ‘lshment

of 'a new and mutually beneflcml Un1ted States -Hopi relaulonshlp
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