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Projecting Tribal Water Use
Basic Principles
Any analysis of tribal water needs occurs in a different context than those involved in projecting the water needed for municipal, agricultural, industrial and environmental use.

Tribes occupied land and enjoyed the use of water from time immemorial.  Water was and is considered to have both a beneficial and a spiritual nature.  Tribal water rights are, in the first instance, grounded in the concept of sovereign aboriginal rights.

Policies of the US government forced tribes onto restricted areas that represented only a small fraction of their original land base, or, in some cases, onto land that was not even part of their traditional homelands.  In addition, tribes were encouraged to become "civilized" by adopting Western forms of agriculture.  In the West, that involves irrigation.

However, diversions of water by non-Indian settlers diminished the quantity and quality of water necessary for tribal domestic, agricultural and other uses.

In 1908, in the case of Winters v the United States, the US Supreme Court began to protect tribal rights to water by establishing these rights as ones reserved by the federal government to insure that Indian reservations were and would remain viable as homelands for tribal people, and rights to water reserved by the tribes as sovereigns for their own futures.

This doctrine of reserved water rights for reservation areas was reaffirmed in a number of subsequent court decrees.  For the tribes with land in Arizona, the 1963 decision of the US Supreme Court in the case of Arizona v. California, along with decisions of the Arizona Supreme Court in the Gila River general stream adjudication, are particularly significant.

An important characteristic of these federal reserved water rights for tribal land is that the rights are not lost by non-use and are meant to insure the continued growth and development of reservation areas.  Moreover, the water rights are not diminished by any action taken by a tribe to allow the use of the tribe's water by non-tribal entities.

Starting in 1978, a number of the tribes in Arizona whose water rights had not previously been established acted to quantify their water rights through negotiated settlements.  Often taking many years to conclude, these settlements were developed in accordance with two well-established legal standards.  One considers the amount of "practicably irrigable acreage" on the reservation and quantifies tribal water rights on this basis.  The other takes into account the water needed for the establishment of a "permanent tribal homeland," to include, but not limited to, cultural, religious, industrial and housing development purposes.

This history of court decrees and negotiated water settlements is the context in which any analysis of tribal water needs must occur.

Methodology
In determining how tribal water needs are to be accounted for in the report of the Water Resources Development Commission (WRDC), tribal leaders, their water resource managers and water rights attorneys are generally agreed that:

· Currently quantified tribal water rights are to be considered as the minimum baseline in any calculation of tribal water needs in Arizona.  The full amount of such rights are to be included regardless of the amount of water now actually used or whether that water is leased or the rights to its use has been temporarily transferred to another party.  A table is attached with a preliminary listing of the amount of such rights and the tribes to which the rights apply.

· The rights of tribes with currently quantified rights or entitlements, but whose rights to additional water are not quantified in decrees, contracts, settlements or entitlements are also to be included in the description of tribal water needs.  However, it may be difficult to calculate the amount of such water at this point.

· The rights of tribes that do not have currently quantified rights or entitlements for all or only for a portion of their tribal lands are to be included in the description of tribal water use.  The sensitive nature of present or future negotiations make it impossible to calculate the appropriate amount of such water.

· All tribes have the right to express their requirement for water, over and above the amounts of water discussed above, which may occur 25, 50 and 100 years into the future.  Such water is to be included in the description of tribal water use.  Future requirements may relate to such factors as additions to the tribal land base, population growth within the reservation, expansion of tribal agriculture, the development of industrial facilities (such as solar power) or the growth of other tribal enterprises.  A method for estimating how much water might be involved in such future use is being explored.

Additional Considerations
This analysis has examined the data on tribal water use contained in the Arizona Water Atlas.  Such data should not be used in the deliberations of the WRDC.  In general, the data was not provided by tribes, is incomplete and in some cases inaccurate and does not reflect the amount of tribal water as established in the various court decrees, contracts, settlements and entitlements.

If technical support is available, a future refinement of this analysis will attempt to allocate the amount of quantifiable tribal water rights and future needs by county, and, if possible, by basin.

Conclusion
In summary and consistent with the detailed remarks in the Methodology section above, there is a consensus among tribal leaders, tribal water resource managers and tribal water rights attorneys that:

· The full amount of the currently quantified water rights and entitlements is to be shown in the report of the WRDC as the minimum current baseline amount of tribal water demand for the tribes in Arizona.

· The rights of tribes which currently have quantified water rights or entitlements, but which also have rights to water not quantified in those settlements or entitlements are to be included in the description of tribal water needs.

· The water of tribes without settlements or with only partial settlements are to be included in the description of tribal water use.

· Tribal water needs in 2035, 2060 and 2110 over and above the amounts mentioned already are to be included in the description of tribal water use and an estimate provided of their amounts, if possible.

· Tribes will ultimately use all of their water covered by a court decree, contracts, settlement or entitlement.

· Non-Indian communities must not plan for the use of Indian water to permanently support non-Indian populations. 
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	Ak-Chin Indian Community
	50,000
	25,000
	
	75,000

	Cocopah Tribe
	10,847
	
	
	10,847

	Colorado River Indian Tribes
	662,402
	
	
	662,402

	Fort McDowell Yavapai Nation
	
	18,233
	18,117
	36,350

	Fort Mojave Indian Tribe
	103,535
	
	
	103,535

	Gila River Indian Community
	
	311,800
	341,700
	653,500

	Havasupai Tribe
	Water Rights not currently quantified, no adjudication pending 

	Hopi Tribe                           (including proposed settlement)
	7,528
	1,000
	
	8,528

	Hualapai Tribe
	Water Rights not currently quantified, no adjudication pending

	Kaibab Band of Paiute Indians
	Water Rights not currently quantified, no adjudication pending

	Navajo Nation (proposed settlement)
	2,000
	29,000
	160,000
	191,000

	Pascua Yaqui Tribe**
	
	500
	
	500

	Pueblo of Zuni
	
	
	7,000
	7,000

	Quechan Indian Nation
	6,350
	
	
	6,350

	Salt River Pima-Maricopa Indian Community
	22,000
	13,300
	87,100
	122,400

	San Carlos Apache Tribe             (partial water settlement)
	
	64,145
	13,300
	77,445

	San Juan Southern Paiute
	Water Rights not currently quantified

	Tohono O'odham Nation              (partial water settlement)
	
	74,000
	13,200
	87,200

	Tonto Apache Tribe**
	
	128
	
	128

	White Mountain Apache Tribe
	
	25,000
	27,000
	52,000

	Yavapai-Apache Nation**
	
	1,200
	
	1,200

	Yavapai-Prescott Tribe
	
	500
	1,000
	1,500

	
	
	
	
	

	Totals
	864,662
	563,806
	688,417
	2,096,885

	
	
	
	
	

	* Some data may be approximate.

** Data for Pascua Yaqui Tribe, Tonto Apache Tribe and Yavapai-Apache Nation are based on CAP entitlements.
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