December 22, 2011

DRAFT

Report of the Legislative Recommendations Committee Legal Subgroup Meeting of 12/21/11
As requested by the Legislative Recommendations Committee, the Subgroup met on December 21, 2011 to discuss the joint powers authority statutes, ARS 11- 952.02.  The Committee discussed what the existing legislation allows, and likely does not allow, in the context of creating joint authorities that could be used to acquire and develop water supplies and/or build infrastructure projects. (This report will refer to an entity created pursuant to this authority as a “Joint Powers Entity”)
The existing legislation took about five years to develop and attain passage at the legislature. It was intended to be used primarily for partnerships that would build power generation and transmission projects.  
The Subgroup discussed the limitations attendant to a Joint Power Entity that might be created under these statutes in relation to financing mechanisms.  A Joint Powers Entity has the authority to issue revenue bonds but does not have the authority to issue general obligation bonds or to levy any tax. The subgroup discussed that an individual member of a Joint Powers Entity could use any funds that it has available under any of its individual legal authority to pay its share of the costs. 

It was pointed out that the powers granted by the statute do not confer any new authority to any individual member of a Joint Powers Entity other than those granted in the ARS 11-952.02.  The effect of this limitation on the utility of a Joint Powers Entity to purchase water rights and to build infrastructure was not specifically discussed. 

Some entities who are interested in participating in joint water and infrastructure projects are not included within the definition of “public agency” contained in ARS 11-952.  Examples highlighted include the Mohave County Water Authority and county governments.  It was also pointed out that private corporations are not eligible to directly participate (more discussion of this follows) under the current statutory framework and that public-private partnerships may be a very viable option for entities to jointly fund water supply acquisition and infrastructure projects.  
A discussion of the use of these statutes as a framework for creation of a joint entity that could accomplish the goals of water acquisition and infrastructure ensued.  Some members of the Subgroup believe that the current statutes are too inflexible to provide for the needs of an entity that could jointly acquirer water and build infrastructure.   Others read the statutes more broadly and believe that with some amendments these statutes might be used for that purpose.  For example, (1) some members believe that a Joint Powers Entity could be created and then contract, pursuant to 11-952.02 (C), with any other public or private entities to acquire water or build infrastructure.  Others in the Subgroup were not so sure that the statute could or should be read that way; (2) some questioned and some supported an interpretation of the definition of real property in 11-952.02 (C) (1) (a) that includes water as real property. Some raised concerns that this interpretation might potentially affect water or water rights statutory interpretations or create confusion in Title 45; (3) some thought that pieces of this statutory framework have utility but that a cleaner solution might be to create a new statute in a different Title, such as Title 45 or 48; and (4) some thought that this statutory framework works, or can be amended to work, for infrastructure projects but not for water acquisition.
Ron Doba shared NAMWUA’s “Regional Water Augmentation Authority” Draft Strawman Proposal dated 6/16/11.

Participants were given the opportunity to provide additional comments, concerns etc. to ADWR at tbuschatzke@azwater.gov.  This could include proposals for what a statewide or regional Joint Powers Entity might look like or be authorized to accomplish, specific edits to the existing statutes or to the NAMWUA Strawman.
