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Water Resources Development Commission (HB 2661)
 Meeting Summary 
 May 11, 2012 

IN ATTENDANCE: 

Adam Hawkins, Alan Dulaney, Bas Aja, Bob Lotts, Brad Hill, Bruce Hallin, Chris Avery, Chris Udall, Christine Dawe, Cliff Cauthen, Cynthia Stefanovic, Dave Roberts, David Brown, Supervisor-David Snider, Doug Kupel, Gerry Walker, Grant Buma, Greg Wallace, Jake Lenderking, Jason Baran, Jason Barraza, Jill Kipnes, Joe Singleton, John Lewis, John Sellers, Kathy Ferris, Laura Grignano, Leland Gardner, Michele Robertson, Mike Fulton, Mike Lacey, Molly Mills, Norm DeWeaver, Paul Hendricks, Ray Benally, Robert Anderson, Robert Wagner, Ron Ross, Sandra Sutton, Sandy Fabritz-Whitney, Sharon Langford, Shilpa Hunter-Patel, Spencer Kamps, Steve Olson, Tom McCann, Tom Whitmer, Val Danos, Wade Noble, and Warren Tenney

Via Conference Line:  Beth Miller, Joanna Nadeau, Linda Stitzer, and Maureen George

Note:  This list may not be all-inclusive.   

1. Welcome and Introductions

2. Discussion Regarding Interim Memorandum Appendix A: General Concepts for a Regional Water Augmentation Authority (RWAA)  (Kathy Ferris)

Kathy Ferris noted that three sets of written comments were received from City of Phoenix, Mohave County Water Authority, and Yavapai Regional Capital. In the summary below, the comment or issue is in black and the response is in blue.

She noted that the first set of issues were Powers and Duties. There were both general and specific comments made with respect to the Powers and Duties proposed for a Regional Water Augmentation Authority (RWAA).

· The proposed entity should not replace BOR and/or ADWR in allocating water statewide but should have authority to allocate any water resources allocated to the regional entity among its own members/contractors. It was never intended for the entity to have a broad allocation authority.  

· The proposed regional entity should not be the only entity in an area authorized to do augmentation.   If one of these authorities were formed then it is not the intention for them to be the only ones that can take action. 

· The proposed regional entity, consistent with powers and duties…should be able to serve as a “water broker” and construct infrastructure to deliver water to its members/contractors. It is the intent that the RWAA be able to construct infrastructure and deliver water.  Whatever water is acquired by a RWAA, must be acquired in compliance with State water laws, if it is State water regulated by the state, or with the requirements of the Secretary of Interior if it is Colorado River water. There is no intent for the actions of a RWAA to change existing law.  


· (1) Plan, design, construct, own and operate water projects.  It is not mandatory for it to be a public/private partnership. It doesn’t preclude contractual relationships to do these things. It’s not that specific however the intent was to give the authority the ability to do things themselves, if that is what they decided.

There was additional discussion regarding the bidding process if the RWAA intended to contract with outside providers. It was noted that it might not be necessary to include this depth of information in state statute. It was determined that would add the concept of allowing unsolicited proposals.  

· (2) Acquire and sell water, except may not engage in the retail sale of water. [C: Should a private party wish to enter into direct arrangements with retail buyers, this would require them to be subject to the ACC. They are unlikely to want to do this.  Yavapai Regional Capitol corrected their comment to say, “Should a private party using what we consider to be genuine public/private arrangements do a project they wouldn’t want to be interfacing with the buyers”. This power does not refer to the individual entities that are members of the authority, it is proposed as a power of the authority itself, which is a municipal corporation, doing the acquisition of the water rights and selling the water rights.  The authority itself should have this ability which is the whole purpose of a RWAA. This is not stating that the RWAA would be able to replace a water provider and start serving directly to customers. This is more the concept of the RWAA providing water to its members. 

· (3) Acquire, hold and sell water rights [C:  Any water rights would be subject to negotiations with private parties on the granting of security over those water rights. Consequently, the powers should include the power to pledge such rights with step-in-shoes rights by financiers.]  There was a point of clarification that the difference between number 2 and 3 was that number 3 was, to the extent permitted by law, that the RWAA could actually hold a water right. There was additional discussion regarding the “step-in-shoes” comment and whether those were applicable in Arizona. In a public-private partnership, the private entities will be looking for some limited power over the water right/pipeline etc. because the private entity is taking an unsecured risk. Ms. Ferris noted that water rights in Arizona are held by a specific entity for a specific purpose and in order to change who has access to that water you have to go through regulatory processes.  There are mechanisms currently in state law that would provide some certainty that there is a long term water supply.   

· (4) Exercise the power of limited eminent domain authority [A: the power of limited eminent domain authority is not well defined or described and is a significant authority which would be given to a RWAA.  In addition, it is not clear what the source of funding should be to compensate property owners subject to a RWAA’s eminent domain authority.]  
Ms. Ferris noted that there was an informational handout with respect to this issue. She also noted that state law currently allows for eminent domain in a fairly broad way.  There is an existing law that allows a state public agency to institute condemnation proceedings to acquire real property for public works project and a state public agency includes a municipal corporation which is what the RWAA would be.  Basically, under state law there is current authority to exercise eminent domain if you are a municipal corporation. There is a complete detailed set of statutes that talks about how this power of eminent domain can be exercised.  It has to be exercised through a court proceeding, a complaint is filed, public notice must be given, people are given an opportunity to object, there is a hearing, there is a special master appointed to figure out the compensation required.  It was not proposed that the RWAA would be able to condemn water rights or other people’s systems.  Ms. Ferris referred to the Pinal County Water Augmentation Authority limitations and proposed that those might be reasonable. It was noted that CAWCD does not have this authority, but didn’t need to for pipeline construction because it was built by the federal government who had the right of condemnation. In response to a question, it was stated that the reason the RWAA would need this limited authority would be to construct any pipelines and conveyance systems because without that authority the RWAA will not be able to operate. Bas Aja and Ms. Ferris will work on clarification of the limitations.

· (5) Use existing public rights-of-way and public easements consistent with the underlying purpose and authority of the right-of-way or easement [B:  The powers of limited eminent domain (4) and use of public rights of way (5) are critical to infrastructure development particularly pipeline construction.] Maureen George reiterated that the purpose of her comment was noting that if there are existing public rights-of-way available for pipeline purposes then the RWAA should have the ability to use them without having to go condemn additional land.

· (6) Lease and exchange water, (7) Acquire, hold and assign long term storage credits, (8) Sue and be sued, (9) Employ necessary staff, (10) Charge fees for services and water sales, (11) Negotiate agreements to use existing facilities.  No comments.

· (12) Provide for payment of debts [C:  In addition to traditional debt instruments, flexibility should be included for a variety of instruments ranging from debt to profit sharing arrangements.] Yavapai Regional Capital, Inc moved their comment to #14.

· (13) Borrow money [A:  Concept number 13…is also not well defined.]  This was broad notion that any governmental entity needs to be able to borrow money. This was discussed further when discussing Revenue & Financing.  

· (14) Issue revenue bonds and pledge revenues of the authority for the repayment of the bonds
[A:  Concept number 14…seems to address attempts to raise funding in a way similar to borrowing money.  If a RWAA is given the authority to borrow money, there should be limits or further definition to the terms upon which a RWAA can acquire a loan, including interest rates and borrowers.] This was discussed more when discussing Revenue & Financing.

· (15) Enter into contracts. This was identified as broad contractual language that can be further elaborated on when the RWAA becomes operational and can include private entities as well.

· (16) 	Cooperate with other public and private entities.  The RWAA likely thinks this can be done without having it in statue, but some of the statues give the authority to cooperate and collaborate.

· (17) Acquire and lease real and personal property [C: Must provide flexibility for various methods of ownership of physical assets. This is important because investors will want to be able to tax plan and to use taxable deductions such as depreciation in the most efficient manner.] This statement doesn’t limit investments by private partnerships. It is a general notion under Arizona state laws that you have to give governmental entity specific authorities that you think they need or don’t have.  One of them is to be able to acquire and hold property. Yavapai Regional noted that there might be tax implications based on how property is held.

· (18) Make investments.  [C. Flexibility should be provided to allow an authority to participate in a venture established on private lines. This would include the authority to take title to shares and other instruments.]  It might be possible to add a very broad power that says enter into partnerships with private entities.  This is what the intent was with contracts, however, if it needs to be stated more directly that can be done.
	
· (19)	Transport and deliver water [C: Transmission] Yavapai Regional Capitol asked to have this comment removed.
	
· (20) Acquire electrical power for authority purposes [C:  This is an important consideration because the integration of closed-loop and alternative energy into the mountain states is a major investment opportunity.   Yavapai Regional Capitol noted this was them flagging a concept and no changes were required.

· (21) Treatment of water if such treatment does not conflict with another entity’s jurisdiction and the entity consents to such treatment No comments except Mr. Aja noted that Dave Brown also had a “no” for this item because it needed additional work.


· (22)	Partner with Tribes and Federal agencies [C: A critical consideration where we see three dimensions of tribal involvement.  Their role as sovereign nation public providers of services to their own constituents.  Their role as potential private investors and/or water suppliers.  Regional leadership initiatives given that many projects, directly or indirectly, have a tribal 	component of some sort.] Mr. Aja mentioned that Mr. Brown is going to work on clarification of this section because of his concerns partnering with sovereign entities.  Ms. Ferris will work on clarifying this area as it relates to number 15 and 16 above. Warren Tenney suggested that the tribal and federal participation remain completely separate.

There was a question regarding whether or not the comments were going to continue forward. Ms. Ferris noted that it was not the intent that the comments will carry forward but will be incorporated in a track format style of the most current version of the document.

Revenues and Financing
There was general agreement that the revenue and financing issues are going to be difficult to address.
· (1) Revenue Bonds – There was a question regarding the purpose for revenue bonds and the reply was that this was intentionally broad and just in order for the RWAA to operate. The question needs to be asked “what are the normal uses for revenue bonds by a governmental entity”? For the next meeting, this will be discussed in more detail using existing models to determine what might work best, in addition to further definition of other sources of income except for GO Bonds.  It was suggested to separate revenue & financing for the authority and revenue & financing for projects in addition to how money is received versus how money is paid back. 

· (2) User Fees [C:  The primary revenue source for a PPP (Public Private Partnership). The risks related to this revenue stream are one of the central areas of the risk allocation for a PPP.] It was suggested that additional clarification is needed. 

· (3) Membership Fees was just recognition that members would somehow pay fees.

· (4) Eligibility for WIFA funds – It is recognized that this is still an outstanding issue that there needs to be amendments to the WIFA fund statutes so that the RWAA would be eligible for WIFA funds.

It was decided that discussion regarding this piece would take place during discussion regarding Appendix C.

Mr. Tenney noted that it should be recognized that if the eight means of funding described in Appendix A are utilized by the RWAA, in many areas, the amount of funds that can be generated will be insufficient to allow construction of the large projects that are needed. Unless the revolving fund has money, it will be difficult for some regions of the state to accomplish what they need to accomplish.

Authority Membership
· [A:  Phoenix agrees in concept to the proposals for authority membership.]  Phoenix & Tucson agree with the concepts.

· There needs to be more clarification regarding private entities working with public entities.   

Authority Governance
· [A:  Phoenix agrees in concept to the proposals for authority governance.]

· (2) [A:  Given that a RWAA would have the rights and immunities of a municipal corporation it is assumed that it would be a “public body” under Arizona Law, subject to the Open Meeting Law and Public Records statutes.]  In response to Phoenix’s comments, Ms. Ferris noted that the first step is to determine what the entity will be first.  If it is a political subdivision, then it is very clear that it will be subject to the open meeting law.    



Authority Formation
There was a general comment regarding whether or not the RWAA would be a stand-alone entity or appended to another, i.e. stand-alone legislation. Mr. Avery noted that it probably is most clear if the entity is stand-alone.
· No comments were submitted for 1-3.
· (4) Any aggrieved person may contest the formation of the authority by filing an action in the superior court of any county in which a proposed use of water from the authority will be located.  Any contest must be filed within 30 days of the second publication of the notice.  [A:  Who would be an “aggrieved person”?  What would that person be able to prevent or object to in superior court?  Is the jurisdiction of the superior court limited to determining whether a RWAA was created in a procedurally correct and legal way, or would the “aggrieved person” have standing to object to the substantive public purpose for which a RCAA was created?  These are issues which should be further clarified by the WRDC.]  Ms. Ferris noted that there was no clarification regarding what an aggrieved person is. There was extensive discussion regarding this issue but it was determined that the word “aggrieved” would be removed.                                                                                    
· This process is unique because of the recognition that some authorities may cross into more than one county.  The subcommittee considered many different options and the appendix includes their final discussion. It was agreed to remove aggrieved and Rob Anderson and Mr. Avery will look into this one more to determine what the grounds for objection should be and who can object. At a minimum, the consensus was that they should be an Arizona resident. Ms. Ferris will also provide additional work on this item.
· Tom Whitmer clarified that the subcommittee followed the Mohave County Water Authority statutes which state that all objections are limited specifically to whether proper procedure or formation had been followed.

3. Next Steps for WRDC
· Powers and Duties, Number 4 regarding Limited Eminent Domain- Ms. Ferris and Mr. Aja stated that they would work on this item; the focus is on the limitations. Sandy asked that if anyone else has comments, suggestions with respect to the eminent domain issue that they forward them to Gerry Walker.

· Powers and Duties, Numbers 13 and 14 regarding borrowing money and issuing revenue bonds - Lyn White will work on this item.  This needs broken out into getting money and then paying money back plus an analysis of what money is used for the actual authority and what is used for projects. Ms. Ferris noted looking at other models for revenue bonds and seeing what might work best.

· Powers and Duties, Number 21 regarding Treatment of Water – Mr. Aja indicated that Mr. Brown also has a NO on this one. He stated that Mr. Brown is looking for how this will be fleshed out but didn’t indicate if he would provide additional information or language.

· Powers and Duties, Number 22 regarding Tribal and Federal Partnerships & Revenues and Financing, Number 1 Revenue Bonds – Mr. Aja indicated that Mr. Brown has issues with this and stated that Mr. Brown will work on this and provide additional language or information.  Mr. Tenney suggested that the federal and tribal things be kept separate so that it was very clear what those interactions would be.

· Revenues and Financing, Number 2 User Fees – Mr. Aja indicated that he would like to see more information/specificity regarding user fees.

· Authority Formation, Number 4 regarding aggrieved persons objecting – Ms. Ferris, Mr. Anderson and Mr. Avery offered to look at this one. Specifically clearly identifying the grounds for objection and identification of who can object. Remove aggrieved person but need to decide what level can object. Consensus was that at a minimum, they should be an Arizona resident.

· Everything needs to be turned into Gerry Walker by May 24th, so information can be distributed in time for the next meeting.


4. Schedule Future Meetings/Agenda Items
· Just a reminder to everyone that if you are going to have any sub-subcommittee meetings please notify Colleen because a public notice must be posted.
· June 1, 2012 – Agenda Item Appendix B and time 10:00 a.m.-1:00 p.m.
· June 22, 2012
· July 13, 2012
· August 3, 2012
· August 24, 2012
· September 7, 2012

5. Call to Public
· There was no other public comment.

6. Adjourn
· The meeting adjourned at 12:10 p.m.
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