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Introduction and Recommendations

In September, 2011, the Water Resources Development Commission (WRDC) asked that the Legislative Recommendations Committee (Committee) continue meeting to consider and develop "final recommendations regarding legislation (if necessary) for funding future water supply developments."

As directed by the WRDC, the Committee has met several times and also established a Legal Subcommittee (Subcommittee) to assist in carrying out its charge.  The Committee has discussed possible funding sources for the Water Supply Development Revolving Fund (WSDRF), the types of local and regional projects that are envisioned to help meet future water supply needs, the statutory framework needed to allow for the establishment of regional water augmentation authorities, and potential changes to the WSDRF statutes to allow new authorities to be eligible for funding.

Based on its evaluation, the Committee recommends that the WRDC consider:

1.
Supporting legislation that would allow for the establishment of regional water augmentation authorities with the power, among other things, to:

· Plan, design, construct and operate water projects.

· Acquire and sell water and water rights.

· Issue revenue bonds and charge fees for services and water sales.

· Borrow money.

2.
Supporting amendments to the WSDRF statutes to allow regional water augmentation authorities to be eligible for funding from the WSDRF and to implement other consensus changes reflected in Appendix C of this memorandum.

3.
Continuing the discussion about a potential equitable funding mechanism for the WSDRF, which may include developing legislation.
4.
Pursuing discussions with legislative leadership to determine if there is support for moving forward with the concepts contained in Appendix A and Appendix C of this memorandum.
  

The remainder of this memorandum describes the work of the Committee and the basis for the Committee's recommendations in greater detail.  

Statewide Water Augmentation Authority Pursuant To A.R.S. § 11-952.02
A proposal for a statewide water augmentation authority was advanced by the Northern Arizona Municipal Water Users Association (NAMWUA) and was the subject of extensive discussions.  The proposal illustrated the water resource development challenges outside of the three county Central Arizona Project service area.  The members of the Committee identified a number of issues and concerns including:

1.
Is a statewide water augmentation authority necessary or desirable, or are regional authorities more appropriate?
2.
Would multiple regional water augmentation entities increase competition for limited water supplies?
3.
Could private entities participate as members of a regional or statewide water augmentation entity?  Alternatively, could private entities contract for water from a water augmentation entity?
4.
Would regional water augmentation entities or a statewide entity be eligible to apply for revolving funds administered by the Water Infrastructure Financing Authority of Arizona (WIFA)?
5.
Should a regional or statewide water augmentation entity be involved in allocating water?
6.
What is the role of the Arizona Department of Water Resources and the US Bureau of Reclamation in a regional or statewide water augmentation entity?
7.
Should a regional or statewide water augmentation entity be the only option for augmentation?
8.
Should a regional or statewide water augmentation entity be involved in infrastructure development or serve as some sort of water “broker”?
9.
Is A.R.S. § 11-952.02, with minor amendments, adequate for creating a regional or statewide water augmentation entity?  If not, what changes would be necessary to ARS § 11-952.02 to provide for regional entities or a statewide water augmentation entity, or are there other examples of statutes that would be better suited for creating a regional or statewide water augmentation entity?

The Committee directed the Legal Subcommittee to review A.R.S. § 11-952.02 and determine whether it could be used to establish a regional water augmentation authority to provide the types of services under consideration.

The Projects List
In an effort to determine the magnitude of the costs of meeting the local and regional projected future water supply needs identified in the October 1, 2011 WRDC report, the Committee requested that water providers and water resources agencies submit a brief summary of conceptual or anticipated water supply development projects and the projected timing of the need for the projects.  WIFA staff reviewed the projects list and provided preliminary opinions on whether each project was currently eligible for funding by the Safe Drinking Water Revolving Fund or the Clean Water Revolving Fund.  WIFA staff indicated that projects that are needed to support growth may not be funded by the Safe Drinking Water or Clean Water Revolving Funds, but may be eligible for funding by the WSDRF.

WRDC Project Proposal Matrix Dated March 27, 2012 (available on-line at the WRDC infoshare site) is a list of the projects that were submitted.  It is not intended to be a comprehensive list of all water supply projects necessary to meet all projected unmet demands; it should only be utilized to understand the scale, magnitude and projected timing of the types of projects being considered statewide.  Additionally, the Committee has not evaluated these projects to determine whether they are legally, financially, politically or environmentally viable, and the legislature is not being asked to fund any specific project from this list.

A review of the Project Proposal Matrix indicates that:

1.
The estimated cost of a project ranged from $1 million to more than $1 billion with the anticipated timing of the need for a project ranging from 1 year to more than 50 years.   A comparison of the estimated capital costs to the amounts of water that would be developed indicates that the next increment of water supply on a per acre-foot basis will be significantly more expensive than the most recent acre-foot of water that has been developed in Arizona.

2.
The projects identified address needs both within and outside of the Active Management Areas, including tribal lands.  A summary of the upfront capital funding needs for these projects ranges from ~$1.3 billion inside the AMAs to ~1.8 billion outside the AMAs over the next 50 or more years.  These generalized cost estimates illustrate the significant financial needs statewide to meet projected water supply shortfalls.
3.
Many of the projects identified provide multi-jurisdictional benefits, requiring regional cooperation and coordination among the various governments and agencies involved in their planning, design, funding and operations.

4.
Many of the projects identified involve transporting source water over long distances, compelling investments in land for transportation infrastructure.  This will require limited eminent domain authority as well as access to public rights-of way and easements.

5.
There is wide variation regionally, suggesting that regional authorities designed to meet regional needs are the best approach for many projects.

Framework For Regional Augmentation Authorities

The consensus of the Subcommittee is that A.R.S. § 11-952.02 is limited in its scope and would require significant changes to allow for the formation of a regional water augmentation authority with the powers and duties necessary to construct augmentation projects and secure water supplies.    These changes could have unintended consequences affecting the purpose of the original statute.
  The Subcommittee also reviewed other existing statutes allowing for the formation of water-related entities, but determined that none of these entities could be used to establish an authority to undertake water projects of the type contemplated in the Project Proposal Matrix in multiple locations in the state.  Consequently, the Committee directed the Subcommittee to discuss the development of concepts for a new statutory framework to allow for the establishment of voluntary regional water augmentation authorities with the necessary powers to undertake these types of activities. 

The Subcommittee has identified the following five major areas to be addressed in developing concepts for the establishment of regional water augmentation authorities:  

1.
Powers and duties;

2.
Revenues and financing; 

3.
Membership;

4.
Governance; and, 

5.
Formation.  

Appendix A is a draft of the concepts developed to date.  Under these concepts, a regional water augmentation authority would be a voluntary organization governed by an appointed board of directors with the ability to acquire water and water rights, finance, construct, operate and maintain water-related infrastructure, and exercise the power of limited eminent domain.  Many details must still be resolved and the Subcommittee is willing to continue to meet subject to direction from the WRDC. Appendix A should not be considered to be a final work product.
WSDRF Funding

The final WRDC report addressed funding the WSDRF.  The Committee continued to discuss issues of concern regarding potential revenue sources for the WSDRF and the amount of money that could be raised by each source.  The Committee also directed the Subcommittee to further evaluate funding sources and identify possible amendments to the WSDRF statutes to make them more workable.

The Subcommittee reviewed the work of the WRDC Finance Committee on funding sources for the WSDRF.  A summary of the Subcommittee’s findings is attached as Appendix B.  The Subcommittee also reviewed the WSDRF statutes and developed an initial list of possible changes to the statutes, which is attached as Appendix C.

The issues surrounding funding of the WSDRF—who benefits, who pays,
 how to create funding in the face of statewide revenue shortfalls—continue to present challenges, and the Committee has not 
reached a consensus on any funding mechanism.  However, there is consensus that water supply projects will be needed to meet supply-demand imbalances throughout the state and that financial assistance will be necessary to construct some of these water supply projects.
APPENDIX A

WATER RESOURCES DEVELOPMENT COMMISSION

Legislative Recommendations Committee
Legal Subcommittee
General Concepts for a Regional Water Augmentation Authority
April 6, 2012

Powers and Duties

1. Plan, design, construct, own and operate water projects
2. Acquire and sell water, except may not engage in the retail sale of water

3. Acquire, hold and sell water rights

4. Exercise the power of limited eminent domain authority

5. Use existing public rights-of-way and public easements consistent with the underlying purpose and authority of the right-of-way or easement
6. Lease and exchange water

7. Acquire, hold and assign long term storage credits
8. Sue and be sued

9. Employ necessary staff

10. Charge fees for services and water sales

11. Negotiate agreements to use existing facilities

12. Provide for payment of debts

13. Borrow money

14. Issue revenue bonds and pledge revenues of the authority for the repayment of the bonds

15. Enter into contracts

16. Cooperate with other public and private entities

17. Acquire and lease real and personal property
18. Transport and deliver water
19. Acquire electrical power for authority purposes
20. Treatment of water if such treatment does not conflict with another entity’s jurisdiction  and the entity consents to such treatment

21. Partner with Tribes and Federal agencies

Revenues and Financing

1. Revenue bonds

2. User fees

3. Membership fees

4. Eligibility to apply for WIFAA technical assistance and loans, including the Clean Water Revolving Fund, the Safe Drinking Water Revolving Fund and the Water Supply Development Fund

5. Grants

6. Proceeds from loans or advances

7. Capital contributions from private parties

8. Other sources of revenue as determined by the governing body, except for ad valorem taxes

Authority Membership

1. Voluntary 

2. Must share in the costs of financing a project and services of the authority

3. Any municipality regardless of whether it owns and operates a water treatment or distribution system

4. Any Title 48 entity that has the authority to treat and distribute water for domestic, commercial and industrial purposes

5. Any Title 45 county water augmentation authority

6. Any Title 45 county water authority 

7. Counties
8. Private water companies

9. Other water-centered Title 48 entities
10. Private entities
11. Members do not have to be adjoining/coterminous
Authority Governance
1. Board of Directors

a. Each member would be entitled to appoint one member of its governing body to the Board of Directors.
b. Each Director shall serve at the pleasure of the member who appointed the Director.
2. The authority has the rights and immunities of a municipal corporation that are granted by the constitution and the statutes of this state, including immunity of its property and bonds from taxation.

Authority Formation

1. Two or more eligible entities, at least one of which is a public agency, may form an authority.  The authority must have a clear public purpose.  Each eligible entity must adopt a resolution approving its membership in and establishment of the authority.

2. The authority shall notify the board of supervisors of each county in which a proposed use of water from the authority will be located of the authority’s formation, and file with each board of supervisors organizational documents that describe the authority, its membership, the water supply issues to be addressed by the authority, and the proposed locations of uses of water supplied by the authority.

3. The authority shall publish a notice of the authority’s formation once each week for two consecutive weeks in a newspaper of general circulation in each county in which a proposed use of water from the authority will be located.

4. Any aggrieved person may contest the formation of the authority by filing an action in the superior court of any county in which a proposed use of water from the authority will be located.  Any contest must be filed within 30 days of the second publication of the notice.

5. The superior court shall determine whether the authority is lawful and whether its formation occurred in substantial compliance with the authorizing statutes.

6. The formation of the authority is lawful and conclusive against all persons if an action is not filed as provided above, or if the action is unsuccessful.
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Funding the Water Supply Development Revolving fund 

April 6, 2012
1.
The Legal Subcommittee reviewed  the Water Resources Development Commission (WRDC) Finance Committee final report on funding sources for the Water Supply Development Revolving fund (WSDRF),  and concluded that a bottled water tax MAY be the only viable source of funding.  However, there is no consensus within the Legal Subcommittee that a bottled water tax should be enacted.

2.
Florida is considering a bottled water tax.   The states of Maryland and New York, and the city of Chicago have bottled water taxes.  Some are not specific to bottled water but include soft drinks and other items that are not considered food.  Some are levied as a deposit on the container to control litter.  The form of the tax and use of the revenue varies.

3.
The final report of the Finance Committee of the WRDC projected annual revenues of $20 million and $50 million from a 2 and 5 cent tax per bottle.  Additional research is necessary on the details of a bottled water tax in order to determine how much money a bottled water tax would raise in Arizona.
4.
One of the major issues with funding the WSDRF has always been “who benefits and who pays?”  There was consensus that successful resolution of the funding issue will require crafting “win-win” solutions so that the state as a whole will benefit in proportion to need and ability to pay.
5.
There is consensus that there will be supply-demand imbalances experienced throughout the state sometime in the future and that water supply projects will be needed.

6.
There is consensus that financial assistance will be necessary to construct some water supply projects throughout the state.

APPENDIX C

WATER RESOURCES DEVELOPMENT COMMISSION

Legislative Recommendations Committee
Legal Subcommittee

Water Supply Development Revolving Fund Statutory Issues

April 6, 2012

1.
Protection of adequate water supplies from adjacent pumpers who do not have a determination of an adequate water supply.

Prohibit funding from the Water Supply Development Revolving Fund (WSDRF) unless each county or municipal water provider outside of an AMA in which a Regional Water Augmentation Authority (Authority) is located, requires an adequate water supply before subdivided lots may be sold.

(Comment:  It is preferable that the entire county adopt the adequate water supply requirement, since all subdivisions within the county may not otherwise be covered—especially those that are not served by cities or towns that have previously adopted the adequate water supply requirement.)
2.
Protection of adequate water supplies and water supplies of other members of the Authority from impacts of non-subdivision wells. 

Limits on the construction of new wells outside of AMAs could be considered.  One possibility is to require anyone desiring to drill a new non-exempt well outside of an AMA to notify adjacent landowners prior to drilling the well.  No consensus was reached on whether any new requirements should be placed on the construction of new wells.
3.
County ability to mandate an adequate water supply before subdivided lots may be sold is limited because state law requires the unanimous vote of the board of supervisors to impose this restriction.

Amend statute to allow a county outside of an AMA to mandate an adequate water supply by a majority vote of the board of supervisors.

4.
Proposed rules implementing necessary changes to the adequate water supply program are subject to gubernatorial rule-making moratorium.


Request that the rules be released from the moratorium.

5.
Some water-related agencies, including a regional water augmentation authority, if enabling legislation is enacted, are not eligible for WSDRF funding.  Consider whether separate provisions are necessary for an agency or an authority as opposed to a “person.”

· Amend the definition of “water provider” in the WSDRF statutes to include authorities.

· Require at least two entities (at least one of them a public agency) to form an authority with a clear public purpose.
· Evaluate whether other adjustments to the WSDRF statutes or rules are appropriate to conform to the above changes or to take into account the expected nature of the projects to be undertaken by a regional authority.

6.
Definition of “water supply development” and WIFA rules may not clearly authorize funding for permitting, NEPA reviews and other necessary activities.

The rules may need to be revised to allow these activities to be funded.
7.
Maximum repayment period on loans (30 years) is too short.

Change statute to provide for loan repayment period of up to 50 years.

8.
Statutory composition of the Water Supply Development Fund Committee might lead to conflicts among Committee members.

Revisit the composition of the Committee to consider whether there should be more representation from urban areas or whether the composition should be more technical/ professional in nature.
� Not all members of the Committee support consulting with the legislative leadership at this time. Some feel that the legislature has already asked the WRDC to develop recommendations and that, if the WRDC feels legislation is warranted, it should proceed to develop that legislation in the stakeholder forum.


� For example, the existing statute does not provide for eminent domain authority.  Limited eminent domain authority likely is needed for large scale regional water augmentation authorities.


� There is not consensus among Committee members that funding the WSDRF is an issue of "who benefits, who pays."  Some assert that, because monies from the WSDRF are distributed as loans, those who benefit from the WSDRF will pay because they will be required to repay the loans with interest.  Others, however, are focused on the source of funding for the WSDRF and ensuring that those who benefit from the WSDRF equitably participate in that source funding.


� “Retail” is intended to mean that the authority may not sell water directly to customers of a municipal water provider without the municipal provider’s consent.
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