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Commenter Key:

A:  City of Phoenix

B:  Mohave County Water Authority

C:  Yavapai Regional Capital, Inc.

[Note:  Unless specified otherwise, all comments are directly quoted from the submittals of the commenters.]

Powers and Duties
[A:  Phoenix agrees with the concept of a Regional Water Augmentation Authority (RWAA).  It also agrees in concept with the powers and duties identified in Appendix A.  There are several points listed in Appendix A relating to powers and duties which should be further clarified by the WRDC. ]

[B:  

· The proposed entity should not replace BOR and/or ADWR in allocating water statewide but should have authority to allocate any water resources allocated to the regional entity among its own members/contractors.

· The proposed regional entity should not be the only entity in an area authorized to do augmentation.

· The proposed regional entity, consistent with powers and duties…should be able to serve as a “water broker” and construct infrastructure to deliver water to its members/contractors.]
1. Plan, design, construct, own and operate water projects
[C:  In general, a Water Augmentation Authority should oversee and manage the process (based on specified outputs and limitations), and not itself do the planning, designing, constructing, owning, and operating of projects, for which specialist groups already exist. To have the Authority do this would be to require them to hire a number of otherwise unnecessary people.
Procurement procedures and authorities should provide for
· Competitive bidding process but with flexibility such that cost is not the sole deciding factor.
· Solicited and unsolicited proposals. In the event an unsolicited proposal is awarded to a competitor, some provision should be made for reimbursement of costs of the original bidder.
2. Acquire and sell water, except may not engage in the retail sale of water

[C:  Should a private party wish to enter into direct arrangements with retail buyers, this would require them to be subject to the ACC. They are unlikely to want to do this.]
3. Acquire, hold and sell water rights

[C:  Any water rights would be subject to negotiations with private parties on the granting of security over those water rights. Consequently, the powers should include the power to pledge such rights with step-in-shoes rights by financiers.]
4. Exercise the power of limited eminent domain authority

[A:  …the power of limited eminent domain authority is not well defined or described and is a significant authority which would be given to a RWAA.  In addition, it is not clear what the source of funding should be to compensate property owners subject to a RWAA’s eminent domain authority.]

5. Use existing public rights-of-way and public easements consistent with the underlying purpose and authority of the right-of-way or easement

[B:  The powers of limited eminent domain (4) and use of public rights of way (5) are critical to infrastructure development particularly pipeline construction.]

6. Lease and exchange water

7. Acquire, hold and assign long term storage credits
8. Sue and be sued

9. Employ necessary staff

10. Charge fees for services and water sales

11. Negotiate agreements to use existing facilities

12. Provide for payment of debts


[C:  In addition to traditional debt instruments, flexibility should be included for a variety of instruments 
ranging from debt to profit sharing arrangements.]

13. Borrow money
[A:  Concept number 13…is also not well defined.]

14. Issue revenue bonds and pledge revenues of the authority for the repayment of the bonds

[A:  Concept number 14… seems to address attempts to raise funding in a way similar to 
borrowing money.  If a RWAA is given the authority to borrow money, there should be limits or 
further definition to the terms upon which a RWAA can acquire a loan, including interest rates 
and borrowers.]


[C:  Need to consider all the possible ways that a private entity could provide capital to a project via an 
authority. There are many, ranging from debt instruments to equity-type instruments, with many 
variants in between.]
15. Enter into contracts

16. Cooperate with other public and private entities

17. Acquire and lease real and personal property

[C:  Must provide flexibility for various methods of ownership of physical assets. This is important 
because investors will want to be able to tax plan and to use taxable deductions such as depreciation 
in the most efficient manner.]

18.  Make investments

[C.  Flexibility should be provided to allow an authority to participate in a venture established on 
private lines. This would include the authority to take title to shares and other instruments.]
19. Transport and deliver water

[C:  Transmission]

20. Acquire electrical power for authority purposes

[C:  This is an important consideration because the integration of closed-loop and alternative energy into 
the mountain states is a major investment opportunity]

21. Treatment of water if such treatment does not conflict with another entity’s jurisdiction  and the entity consents to such treatment

22. Partner with Tribes and Federal agencies


[C:  A critical consideration where we see three dimensions of tribal involvement
· Their role as sovereign nation public providers of services to their own constituents

· Their role as potential private investors and/or water suppliers
· Regional leadership initiatives given that many projects, directly or indirectly, have a tribal 
component of some sort]
Revenues and Financing
[A:  Phoenix agrees with the conclusion of the LRC that other sources of revenue and financing in addition to user fees, membership fees, WIFAA loans and grants will be necessary to provide sufficient funding to accomplish the stated purposes of a RWAA.  It is clear from the most recent meetings of the LRC and the WRDC that there is no consensus of proposed sources of revenue and financing.  This is an issue which the WRDC must address.]

[B:  To meet water demands statewide, and to make the entity proposed in Appendix A effective, will require tackling the tough issues, i.e., financing. . . . All of the listed tools are needed, and probably more, if the proposed regional entity is to be successful in developing new water resources.]  

1. Revenue bonds

2. User fees

[C:  The primary revenue source for a PPP (Public Private Partnership). The risks related to this revenue stream are one of the central areas of the risk allocation for a PPP.]
3. Membership fees

4. Eligibility to apply for WIFA technical assistance and loans, including the Clean Water Revolving Fund, the Drinking Water Revolving Fund and the Water Supply Development Fund

5. Grants

6. Proceeds from loans or advances

7. Capital contributions from private parties

[C:  Many forms to be considering running the debt - equity spectrum.]
8. Other sources of revenue as determined by the governing body, except for ad valorem taxes

Authority Membership
[A:  Phoenix agrees in concept to the proposals for authority membership.]

1. Voluntary 

2. Must share in the costs of financing a project and services of the authority

3. Any municipality regardless of whether it owns and operates a water treatment or distribution system

4. Any Title 48 entity that has the authority to treat and distribute water for domestic, commercial and industrial purposes

5. Any Title 45 county water augmentation authority

6. Any Title 45 county water authority 

7. Counties
8. Private water companies

9. Other water-centered Title 48 entities
10. Private entities
11. Members do not have to be adjoining/coterminous
Authority Governance
[A:  Phoenix agrees in concept to the proposals for authority governance.]
1. Board of Directors

a. Each member would be entitled to appoint one member of its governing body to the Board of Directors.
b. Each Director shall serve at the pleasure of the member who appointed the Director.
2. The authority has the rights and immunities of a municipal corporation that are granted by the constitution and the statutes of this state, including immunity of its property and bonds from taxation.
[A:  Given that a RWAA would have the rights and immunities of a municipal corporation, it is assumed that it would be a “public body” under Arizona Law, subject to the Open Meeting Law and Public Records statutes.]
Authority Formation
[A:  …the WRDC should further discuss the statutory scheme for the above mentioned issues, namely, whether statutes regarding RWAAs should be appended to existing statutes or stand alone as new legislation.  Phoenix suggests that appending RWAA enabling provisions to existing statutes may be problematic for a number of reasons and should thus be further addresses by the WRDC.]
1. Two or more eligible entities, at least one of which is a public agency, may form an authority.  The authority must have a clear public purpose.  Each eligible entity must adopt a resolution approving its membership in and establishment of the authority.

2. The authority shall notify the board of supervisors of each county in which a proposed use of water from the authority will be located of the authority’s formation, and file with each board of supervisors organizational documents that describe the authority, its membership, the water supply issues to be addressed by the authority, and the proposed locations of uses of water supplied by the authority.

3. The authority shall publish a notice of the authority’s formation once each week for two consecutive weeks in a newspaper of general circulation in each county in which a proposed use of water from the authority will be located.

4. Any aggrieved person may contest the formation of the authority by filing an action in the superior court of any county in which a proposed use of water from the authority will be located.  Any contest must be filed within 30 days of the second publication of the notice.

[A:  Who would be an “aggrieved person”?  What would that person be able to prevent or object 
to in superior court?  Is the jurisdiction of the superior court limited to determining whether a 
RWAA was created in a procedurally correct and legal way, or would the “aggrieved person” 
have standing to object to the substantive public purpose for which a RCAA was created?  These 
are issues which should be further clarified by the WRDC.]
5. The superior court shall determine whether the authority is lawful and whether its formation occurred in substantial compliance with the authorizing statutes.

6. The formation of the authority is lawful and conclusive against all persons if an action is not filed as provided above, or if the action is unsuccessful.
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� “Retail” is intended to mean that the authority may not sell water directly to customers of a municipal water provider without the municipal provider’s consent.
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