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Introduction

This report contains an update of compliance and enforcement activities conducted by Arizona Department of Water Resources (Department) from July through December 2009.  The Department collected approximately $70,000.00 ($70,049.49) from compliance and enforcement activities during this period. Additionally, two outstanding Stipulation and Consent Orders (SCO) are almost finalized with an additional $10,000 in civil penalties anticipated. A breakdown of compliance actions by violation type or division follows below. The following Department divisions are included in this report: Dam Safety, Notice of Intent (NOI), Recharge and the five Active Management Areas (AMAs) of Phoenix, Pinal, Prescott, Santa Cruz and Tucson.

Arizona Corporation Commission Compliance Requests

Compliance staff researched, prepared and submitted 22 ‘Water Provider Compliance Status Reports’ to the Arizona Corporation Commission in the latter half of 2009.  The water providers who received reports were located throughout Arizona, both inside and outside of the AMAs.  Compliance-related items researched for a status report are extensive and include: timely and accurate submittal of annual and assured/adequate water supply reports, community water system and AMA management plan requirements, water system plan submittals, permitted well volumes and the maintenance of accurate measuring devices. 
Dam Safety 

Seligman Dam – owner issued a Notice of Violation (N.O.V.) on July 8, 2009 for the unauthorized operation of a dam, A.R.S. §45-1202(A).  The dam is operated by Siebert Land and Cattle Co. (lessee) and is located on State Trust Land.  The Department offered to meet with the operator to resolve the N.O.V. but the lessee did not respond.  A hearing will likely be scheduled some time in the future.

Smith Tank – owner issued a Notice of Violation on September 24, 2009 for the unauthorized operation of a dam, A.R.S. §45-1202(A) and lack of maintenance A.A.C. R12-15-1205.  On December 3, 2009, the Department met with the owners to discuss and resolve the NOV.  A deadline of January 15th was agreed to for a decision to either remove the dam, repair the dam or to continue to not operate the dam.  There was also an agreement to have both the dam and reservoir area surveyed to determine the current capacity and observe the current storage restriction of 9-feet below the spillway.  On February 2, the owner contacted the Department to notify us that funds have been secured to retain both a surveyor and an engineer to alter the dam to remove it from state jurisdiction.  This will require filing an application and paying applicable application fees.  

Fenceline Dam, Dad Patterson Dam, Haumont Dam and Patterson Dam – Four low hazard dams were inspected on November 6, 2009.  It appears three of the four dams failed 2-3 years ago and were re-constructed without prior authorization.  The other remaining dam (Haumont) did not fail but is being operated without a License.  Four NOV’s will likely be issued in the future and are currently under review.  Four Notice of Violation’s were issued on February 11th with an option to meet with the owner to discuss/resolve the Notice of Violation’s.  On February 23rd the owner contacted the Department and agreed to meet on March 12th.

Notice of Intent Unit

For the period July 1, 2009 through December 31, 2009, the Notice of Intent Unit’s Compliance-Enforcement Section was involved in the inspection of almost 150 wells located throughout the State of Arizona. 

Some of the investigations conducted during this period dealt with complaints involving the illegal construction of wells and other inspections were conducted in order to obtain well data such as the legal description and ownership of a particular well.  For the most part, well inspections were conducted in order to determine if a well complied with the minimum construction standards as set forth in A.R.S. § 45-594.  The inspection would confirm whether or not the well was constructed in accordance with A.A.C. R12-15-811(B) which requires that the well be constructed with a surface seal consisting of steel casing and a column of cement grout placed on the outside of the casing from the surface to a minimum depth of twenty-feet.  In addition, the setback requirement as stated in A.A.C. R12-15-818, between a new well and an existing septic system, were verified whenever possible.  In cases where the well data was found to be incorrect or missing, the Department’s database was corrected and if necessary, the documentation needed to bring the file up-to-date would be requested from either the driller or the well owner.  

During this period, over 20 wells were inspected in order to install a temporary capping device or to confirm that a previously open and potentially hazardous well had either been abandoned or had been equipped with a permanent water-tight, tamper-proof cap as required by A.A.C. R12-15-822.  During this period, the Department was able to obtain a number of temporary well caps from another State agency (ADOT) which had determined that they had no use for the caps.  The caps, or covers, have since been put to good use.

One area of well enforcement that has become a priority is the issue of compliance with A.R.S. §§ 45-454 (C),  45-454 (D) and 45-454 (F) which involves the drilling of an exempt well on land if any part of the land is within 100 feet of the operating water distribution system of a municipal water provider that has an assured water supply designation within the boundaries of an Active Management Area (AMA).  During this period, four investigations were initiated as a result of complaints that were filed by various municipal water providers.  Each investigation was unique in that the authorization to drill the well only occurred after the well owner or the drilling contractor filed the Notice of Intent to Drill form and either misidentified the type of well to be drilled, erroneously claimed that the proposed well would be located on a parcel of land that was not within 100 feet of the water providers distribution system or that the well being drilled was a replacement for a well that may have never existed.  
Investigation 1: The well that was inspected on September 10, 2009 was found to have been constructed as a water well.  The reason that this is significant is due to the fact that the driller had filed on behalf of the well owner an electronic Notice of Intent (eNOI) for a "monitoring" well, not an exempt domestic water well.  The filing of the eNOI had followed the denial of a previously submitted NOI (55-217721) by the well owner where the Department had instructed that in light of A.R.S. § 45-454 C & D, he would not be authorized a water well.  As it turned out, the well owner’s property is in fact located almost 400 feet from the City of Tucson's water distribution system as depicted on the digital map provided by Tucson Water.  This investigation was subsequently closed.

Investigation 2: A well owner had filed a Registration of Existing Well form and was issued well registration 55-809428, he filed a Notice of Intent to Drill (NOID) form to "replace" 55-809428 and a Notice of Intent to Abandon (NOIA) form for 55-809428.  As A.R.S. § 45-454 allows for the drilling of a "replacement" well, the Department went forth and issued the authority to drill the replacement well (55-219006) and the authority to abandon 55-809428.  It wasn't until after the replacement well had been drilled that the City of Prescott filed a complaint which implied that the well owner already had an old well on his property (a record of a well on his property does not exist).  This had followed an attempt by the well owner to "disconnect" from the City of Prescott's water system.  The inspection that was conducted on August 5, 2009 confirmed that a six-inch diameter "hole" had in fact been abandoned on the property by Drill-Tech, Inc. #239.  As the "replacement" well had been constructed to minimum well construction standards, the case was closed.

Investigation 3: An inspection that was conducted on March 2, 2010 confirmed that well 55-910485 had in fact been drilled on a parcel that is within 100 feet of the water distribution system of the City of Prescott.  The initial complaint (filed by the City of Prescott on 8/25/09) had alerted the Department that Del Rio Drilling & Pump, Inc. #530 had been authorized to drill the well only after the driller had indicated on the eNOI that the land on which the well would be drilled was not within 100 feet of the city's water distribution system.  As it turned out, the property is within 100 feet of the distribution system.  The inspection had also confirmed that the well was constructed with an inadequate cement grout surface seal and was constructed below grade.  As a result of the inspection, Del Rio contacted the Department and both parties discussed the exemption criteria of A.R.S. § 45-454.  On March 4th, the well owner submitted an "after-the-fact" exemption request pertaining to capital costs and fees of connecting to a distribution system.  Included with his request were a copy of the final bill from Del Rio and a copy of the invoice from the City of Prescott for installing a water line.  The cost comparison indicates that drilling a well is cheaper than hooking up the property to the city's water distribution system.  

Investigation 4: The City of Mesa contends that a well owner’s property is within 100 feet of the city's water distribution system.  Inspection results are still pending as of this report. 

As the NOI Unit is responsible for the issuance of citations for violations of A.R.S. § 45-600 (A), which requires the filing of well driller reports, hundreds of potential violations have been identified.  A well driller report must be filed within 30 days of completion of the drilling of any well in the state.  While no citations were issued during this period, we are preparing to issue these citations during the next six months, potentially resulting in the collection of thousands of dollars in civil penalties for violations of A.R.S. § 45-600 (A).  
Recharge

A letter was sent to a Phoenix AMA municipal water provider (provider) on September 16, 2009, notifying them that they had exceeded the maximum permitted volume on two service area wells. Exceedance of well permitted volumes occurred on at least one of the wells in the years 2003 and 2006 through 2008.  The letter required the provider to apply to increase the maximum permitted volumes on these two wells to the highest volume each well had pumped in the violation years.  The provider submitted the two applications simultaneously, but subsequently asked to withdraw one application until the first is approved.  The first application is currently under review with a February 2010 response deadline.  Pending approval of the first application, the second application will be resubmitted by the provider and processed by the Department.  
The compliance process outlined above is only applicable for first time violations that can be resolved with an application to increase permitted volume.  Subsequent violations or a first-time violation that have resulted in unreasonable increasing damage to other well owners receive heightened enforcement action, including civil penalties.
An official audit of a Phoenix AMA sand and gravel operation was scheduled for December 10, 2009.  The purpose of the audit was to determine the source of the water that was being pumped from the property, which is located near the Salt River.  During pre-app discussions with City of Mesa in regards to the renewal of their Mesa Northwest USF permit, the subject of hydrologic feasibility came up.  City of Mesa expressed concern regarding the various sources of water causing the “back-up” at Tempe Town Lake and adding to the water table in the general area of their facility.  The sand & gravel operation was one of the sources of water that was directly mentioned.  Upon further investigation, it was revealed that dewatering did appear to be occurring, but a dewatering permit had not been applied for or granted.  After several phone conversations between the parties, the audit was cancelled in lieu of submittal of a dewatering permit application.  The application for a dewatering permit was received in a timely manner and is under Department review.
 Annual Water Withdrawal and Use Reports – Failure to File
A.R.S. § 45-632(O) requires a groundwater rightholder to file an Annual Water Withdrawal and Use Report (Annual Reports) for a year on or before March 31 of the following year.  Failure to file a timely report results in an assessment of late penalties and filing fees and, if applicable, the Department also collects unpaid groundwater withdrawal fees.  The five AMAs collected $55,866.35 in unreported and unpaid groundwater withdrawal fees, late penalties and filing fees collected from July through December 2009.  Collection efforts are generally focused on the most recent year’s late reporting, but occasionally span several years of non-reporting.  A significant amount of unreported water use data and uncollected withdrawal and late-filing penalty fees have been collected over the past two years.  The AMAs have seen a slight decrease in the total number of failure-to-file violations over 2008’s numbers; however, the resolution rate could still be improved.  The failure-to-file issue, specifically those addressed through audits has resulted in significant compliance strides for the Department.  
Gallons per Capita per Day (GPCD)/ Lost and Unaccounted for Water (L&U) Notifications/ 
Modified Non-Per Capita Conservation Program (MNPCCP) Timeline 

October/November 2008: The Department notified 64 large municipal providers of their Third Management Plan 2000 through 2006 Total GPCD water use lost and unaccounted for (L&U) water use.  Twenty-three of the large municipal providers notified exceeded the allowable Total GPCD flexibility account balance.  Several municipal providers had violations covering multiple years or were consistent violators every year.   Additionally, a large municipal water provider is non-compliant when their distribution system has operated in a manner such that L&U for water exceeds 10 percent of the total quantity of water from any source, except direct use effluent, withdrawn, diverted or received for non-irrigation uses on an annual or three-year basis. Department staff held numerous meetings with affected water providers to verify the water use information and associated calculations contained in the notification. The meetings also allowed water providers to submit updated information on their service area populations, housing water use to units, and achieve the most accurate data possible.  

July – September 2009: Twenty-one municipal providers entered into a “Total GPCD Program to MNPCCP Transition Agreement” with the Department. Because these providers complied with the MNPCCP’s early enrollment requirement, the Department formally agreed to not pursue enforcement action for past GPCD violations.  The transition agreement did not extend to violations of L&U for Water provisions.
September 2009: The Department re-notified 33 large municipal providers of their Third Management Plan 2000 through 2006 GPCD and L&U water use.  The re-notification letter was sent to providers who had met with Department staff and submitted updated information on their service area populations, housing water use to units, etc.  The re-notification provided the most current and accurate information for years 2000 through 2006.  Additionally, the cities of Phoenix and Tucson were issued original notices at this later date due to the complex water usage of these service areas. 

November 2009: The Department notified large municipal providers of their Third Management Plan 2007 and 2008 GPCD and L&U for Water use.  This notification represented the culmination of a long and complex compliance project. In the span of 12 months, the Department completed GPCD and L&U notifications and re-notifications for nine reporting years.  The Department and the providers now have current information available for all years of the TMP.  Future notices to providers enrolled in the Total GPCD program will now occur on an annual basis.
December 2009: Forty-six large providers have been accepted into and are currently regulated under the MNPCCP. Additionally, on December 3rd, the Department notified nine additional water providers of their new, large provider status (five Tucson AMA and four Phoenix AMA providers). Because these nine new, large providers do not have an Assured Water Supply designation they are required to enter the MNPCCP.  Deadline for provider profile submittal is June 3, 2010.

2010:  The Department will schedule audits with approximately six water providers to discuss violations of L&U for Water occurring in 2007 and 2008 and requirements for sustainable future compliance.  
Additional Compliance Updates
Phoenix AMA
· On July 24th, the Department collected $7,500 from a Phoenix AMA municipal water provider for permitted well violations on three of their service area wells.  Water rights staff is currently processing applications from the provider to increase the permitted volume.  Staff continues their increased monitoring program of well permitted volume exceedances on all water provider annual reports.

· Phoenix AMA and Recharge staff are close to finalizing two SCOs whose probationary period ended on December 31, 2009.  Both are turf-related facilities who stipulated the purchase and extinguishment of long-term storage credits to bring them into compliance with their allowable flexibility account TMP requirements.
Pinal AMA
· On October 7th, the Department executed a Stipulation and Consent Order (SCO) with a Pinal AMA General Industrial Use Permit owner for a withdrawal authority exceedance.  Civil penalties collected totaled $6,683.44.

· Compliance staff are finalizing a SCO involving a Pinal AMA dairy operation for violations of A.R.S. §§ 45-604(A) and 45-632(A)(F) and A.A.C R12-904-906.  Violations include inoperable water measuring devices and unverifiable annual groundwater pumpage reporting since early 2007.  Future requirements include an anticipated civil penalty collection of $7,500 and regular submittal of water measuring records for 2010 to ensure continued compliance.  Issue should be resolved no later than March 2010.

Prescott AMA
· Prescott AMA staff has finalized SCO negotiations with a local business owner for violations of withdrawals in exceedance of legal authority and the Bodies of Water statute.  Respondent exceeded their legal authority in 2006 and 2007 by a combined total of approximately 150 acre-feet. Secondly, Respondent claimed that construction of a reservoir on their property was for commercial fishing operations and that reservoir was to be filled and refilled, as necessary, pursuant to Respondent’s groundwater withdrawal rights.  As of November 7, 2008, Respondent did not hold a valid license to sell, purchase, possess, propagate, or rear aquatic animals or plants, which is required by A.R.S. § 3-2907(A) to operate a fee fishing facility, and which is issued by the Animal Services Division of the Arizona Department of Agriculture (ADOA). 
Tucson AMA
· Audit conducted for withdrawal of groundwater for non-irrigation purposes without sufficient withdrawal authority.  This compliance action and potential resolution is still pending.
