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cHAPTER 1:  COMPLIANCE PROGRAM INTRODUCTION AND oVERVIEW
Introduction
The purpose of this Compliance Manual is to provide appropriate, consistent and efficient evaluations of compliance and enforcement actions by the Arizona Department of Water Resources (“ADWR”).  This manual describes the guidelines and procedures utilized by  compliance staff to enforce the various programs administered by ADWR that are set forth in Title 45, Arizona Revised Statutes.  Regulatory programs administered by ADWR include: Chapter 1, Article 3, Bodies of Water; Chapter 1, Articles 4-7,10 (collectively, the “Surface Water Code”); Chapter 1, Article 12, Water Conservation Plumbing Requirements; Chapter 2, Groundwater Code; Chapter 3.1, Underground Water Storage, Savings and Replenishment (“Recharge”); Chapter 4, Water Exchanges; and Chapter 6, Dams and Reservoirs. Additionally, these compliance procedures apply to violations of the Arizona Administrative Code provisions associated with ADWR regulatory programs (A.A.C. Title 12, Chapter 15), as well as provisions of the Management Plans adopted under the Groundwater Code pursuant to A.R.S. §45-563.
To attain compliance with water resource management requirements, ADWR employs a variety of strategies, including education, compliance monitoring, investigation and enforcement.  Additionally, public knowledge of ADWR compliance efforts may be the most significant factor in achieving a high rate of voluntary compliance and serves as a disincentive for future violations.  This manual also serves the dual function as an introduction for new compliance staff members and a reference tool for those with ADWR Compliance Program experience.

ADWR attempts to respond to all instances of non-compliance.  Every non-compliance action is not necessarily met with an identical response, but rather a response that ADWR determines is proportionate to a particular violation, and takes into account the specific circumstances of each case.  This manual describes the existing regulatory tools available to ADWR compliance staff members and how these tools are implemented to create an appropriate and effective regulatory presence in Arizona.

This manual should not be construed as final ADWR action or rule, but solely as guidance material.  It is not intended, nor can it be relied upon, to create any rights enforceable by any party.  Although designed to provide consistency, nothing in this manual is intended to limit the enforcement discretion of ADWR.  Case-specific divergences from this manual are permitted with prior consultation from appropriate ADWR program directors.  Failure to follow this manual in no way prevents ADWR from pursuing a compliance or enforcement action that is otherwise commensurate to the violation.

Compliance Manual Organization
The information contained in this manual consists of four chapters, which describe the processes and procedures used in the Compliance Program.  The appendices contain, among other items, policies, reports, notices, templates and memos to assist compliance staff members.  Appendices will be revised and/or replaced as necessary to maintain the current inventory and status of the Compliance Program.  It is important that each compliance representative maintain the appropriate appendices as changes occur.

ADWR Compliance Committee Role
The primary role of the ADWR Compliance Committee is to ensure consistency and efficiency in evaluations of compliance and enforcement actions throughout the regulatory programs.  The Committee attempts to meet on a monthly basis to discuss, evaluate and determine appropriate and consistent enforcement within the framework of existing regulatory tools.
CHAPTER 2: PUBLIC COMPLAINT RECEIPT PROCEDURES

As part of the regulatory reform in 1998, the Arizona Legislature enacted A.R.S. § 41-1010, which requires an individual who alleges a possible violation of law or rule to an agency to disclose his/her name to that agency.  A.R.S. § 41-1010 also provides that the complainant’s name be kept as a public record, unless the affected agency determines that the release of the complainant’s name may result in substantial harm to any person or to the public health or safety.  
In order to ensure consistent implementation of A.R.S. § 41-1010, ADWR employees must adhere to the procedures set forth below in handling all reports where the complainant or informant is alleging a violation of law, rule or management plan.    
STEP 1: Introduction

Once a person decides to make a complaint, the ADWR employee who receives the complaint
 must state their name, job title, division, section and/or unit.

STEP 2: Inform Complainant of A.R.S. § 41-1010 
The employee must notify the complainant of the following: “Arizona law requires you to provide your name during the course of reporting an alleged violation of law or rule.  Under the law, your name will be placed in the public file unless ADWR determines that the release of your name may result in substantial harm to any person, including yourself, or to the public health or safety.”  

The employee must then ask for the complainant’s name and whether any harm could come to complainant, another person, or the public if the complainant’s identity were to become public. If the complainant makes a legitimate claim of potential harm, the employee may state that the complainant’s name will initially be placed in a confidential file, but that ADWR cannot guarantee that the complainant’s identity will remain confidential.

STEP 3: Receiving Complaint Information/Claimed Harm
The employee should obtain and document information regarding the alleged violation, asking appropriate follow-up questions.  When asking for information, the employee should request documentation verifying the complaint information.  Verifying documentation may include, but is not limited to correspondence, photographs, witness accounts, etc.  If the complainant indicates potential harm would result from release of his or her name, the employee must obtain and document all the information regarding such harm, using follow-up questions as necessary.  The employee should specify what the complainant is worried about, what would happen if the complainant’s identity were to become public, and/or what the complainant thinks might occur.  The employee must not place the name in the public record if the complainant alleges substantial harm, until after consultation with a manager, ADWR Legal Division, and/or the Office of the Attorney General.

STEP 4: Get Complainant Phone Number
If the complainant provides their name, the employee must ask for a telephone number so that the complainant can be contacted for further information regarding the complaint or any claim of harm.

STEP 5: Investigation Procedures
Complaints from the public should be investigated within a timely manner, regardless of the type or severity of violation.  The results of the investigation should then be written up in a Public Complaint Investigation Report to be maintained by the appropriate section unless enforcement action is taken.  If enforcement action is taken, a case file including a copy of the Public Complaint Investigation Form
, is forwarded to the Compliance Committee Chair and ADWR Legal Division.  The report should include all of the information that was examined in making the determination of whether a violation exists.  If no violation is found to exist following an examination of the Public Complaint Investigation Report, a copy of the report should then be mailed to the complainant. 
NOTE: All public complaints involving potentially criminal activity should be immediately referred to ADWR Legal Division. After obtaining the relevant information, ADWR Legal Division may refer the complaint to the Office of the Attorney’s General at (602) 542-5025 or (800) 352-8431.

CHAPTER 3: INVESTIGATION PROCEDURES

Note: The purpose of an audit or field investigation is only to obtain facts to determine compliance.  Staff may discuss the possibility of a violation with the person being investigated, but must avoid drawing or discussing in any way conclusions about a violation.  Likewise, discussion of civil penalties must be avoided.  This policy is necessary because decisions regarding enforcement action are subject to change upon further review by the Director.  A person being investigated should be informed that if evidence of a violation is obtained, he or she will be notified and be given an opportunity to respond.
I. Introduction
This chapter focuses on investigative methods and procedures established for conducting physical and computerized file reviews, audits and field investigations and the administrative and legal requirements for compliance actions.  Staff conducting investigations must be familiar with relevant statutory requirements, departmental rules and regulatory policies that pertain to regulated persons and well drilling contractors.  An investigator can expedite the process by understanding what information is appropriate for a particular investigation and how to gather and interpret that information.
The investigation process involves several criteria for persons operating under ADWR regulatory programs. These criteria are based on ADWR priorities and may include risk to public health and safety, evidence of potential violation, and compliance of the right holder/well owner, etc.  Successful investigation methods and procedures depend on a balance of these criteria, which allow different programs to address specific water management concerns, while providing a consistency of outcome.

ADWR investigation methods and procedures are grouped into three general categories: file reviews, audits and field investigations.  Particular investigation methods and procedures are more appropriate for certain types of violations and are determined on a case-by-case analysis. A flow chart highlighting some investigation methods and procedures can be found at the conclusion of this chapter.

II. File Review 
A file review is an analysis of all pertinent information involving a regulated person.  The purpose of a file review is to identify possible violations through a physical and computerized records review.  Compliance staff members utilize the following types of physical and computerized records:

· Aerial Photography and Satellite Images

· Annual Water Withdrawal and Use Reports

· Arizona Corporation Commission records
· Assured Water Supply Database

· County Records and Databases

· Groundwater Site Inventory (GWSI)

· Imaged Records (ADWR) Database

· Registry of Groundwater Rights (RGR)

· Water Right File

· Wells 55 Database

Many agencies other than ADWR are involved in regulating the water using community and may refer information to ADWR.  Federal agencies such as the Natural Resource Conservation Service and Farm Service Agency are directly involved with agricultural water users.  The United States Geological Survey, Bureau of Reclamation and Forest Service also may serve as sources of information.  State level agencies include the Corporation Commission, State Land Department, Registrar of Contractors, Real Estate Commission and Department of Environmental Quality.  At the local level, public utility companies, law enforcement agencies, municipal planning and zoning departments, and fire and health departments may provide beneficial information.

Documentation and Tracking

The File Review Form
 allows the reviewer to record all information from all sources pertaining to the file review, such as reported annual water use, well pumpage records, water delivered and received, and conservation‑related data.  The reviewer’s conclusions, comments and recommendations are also recorded.
In many cases, specific information regarding the types of water being used and the entitlement to use these waters must be verified.  In such instances, an audit may be necessary to allow further evaluation.

To assess the validity of reported water use, it may be helpful to compare reported water use to generally accepted water use requirements and factors.  Water use requirements and factors can be found in ADWR documents such as Management Plans and other water use research.

Compliance Determination and Further Actions
Once total water use has been determined, it must be checked against any applicable allotment and/or conservation requirements.  When evaluating compliance with allotment and conservation requirements, the reviewer must consider the impact of flexibility accounting and/or similar allowances before making a determination of a possible violation.  Possible courses of action under various conditions are as follows:
1) No Violation

At the discretion of the investigator, the investigation file may be closed or an audit conducted.  If the investigation is to be closed without an audit, any necessary amendments to the annual report or computer records should be made at this time.
2) Inadequate Information

Appropriate courses of action may include mailing a data deficiency letter that requests additional information; conducting an audit; conducting a field inspection; or mailing an advisory letter that warns the regulated person that in the future, failure to submit appropriate information may result in penalties.  The type of action chosen may be based upon the severity and repetitive nature of potential violation(s).
3) Violation Suspected

Depending on the type and severity of the violation, appropriate courses of action may involve conducting an audit or field inspection, sending an advisory letter or citation, or moving forward with an enforcement action (See: Chapter 4, Enforcement Procedures).
III. Audits
Formal audits are conducted in a prescribed manner and are used to obtain additional information not found during the file review.  The audit also provides a forum to educate regulated persons operating under ADWR regulatory programs regarding the applicable statutory and administrative requirements.  ADWR is authorized to conduct audits to determine whether records and annual reports required to be kept under A.R.S. §§ 45‑632, 875.01, 876.01, 877.01, 879.01, and 1004 are complete, true and correct. See A.R.S. §§ 45-633(C), 880.01(C) and 1061(C).
Pre-Audit Procedures

At least twenty (20) calendar days before an audit, ADWR must send a Notice of Audit
 by first class or certified mail notifying the regulated person of the date, time, and place of the audit.  A.A.C. R12-15-1102(C).  The Notice of Audit must specify the records or information the regulated person must produce at the audit.  This may include any meter readings, worksheets and energy records that were requested in the Notice of Audit.  The information requested for the audit may be less than all the records the person is required to keep. The Notice of Audit must also include the statutory authorization and purpose for the audit and the name and telephone number of the ADWR employee who may be contacted for further information.  A.A.C. R12-15-1102(C).  ADWR requires advance notice of the names of designated representatives who will attend the audit. This measure is to ensure the presence of appropriate ADWR employees, especially Legal Division personnel in the case where the regulated person is represented by counsel. 
An optional practice that is often helpful in scheduling audits is to send a Pre-Notice of Audit.
  The letter informs the regulated person of ADWR’s intention to hold an audit and requests the person to respond with dates and times at which it would be convenient to meet during the following thirty days.  The letter should specify that the response must be given within seven days of receipt of the letter.  This ensures that the Notice of Audit can still be mailed twenty (20) days before the audit.  The person subject to the audit may waive the provisions for notice by requesting an audit date sooner than the 20 days.

If practical, audits may be rescheduled once, upon request of the party to be audited.  If an audit is to be rescheduled, the rescheduled date should ideally be no later than two weeks after the date on the original notice.  A second Notice of Audit must be sent by first class or certified mail to confirm the rescheduled audit date.

If a person fails to appear for an audit, a second notice must be sent by first class or certified mail at least twenty (20) calendar days before a newly scheduled date.  If the respondent fails to appear for the audit after the second notice, a citation will be sent by certified mail that imposes a civil penalty and affords a last opportunity to appear for an audit.  (Citations are discussed in further detail in Chapter 4, Enforcement Procedures.)  If the person fails to comply with the terms of the citation, a case file will be prepared and routed to ADWR Legal Division.  Complete records of each mailing must be included in the case file, including any certified mail receipts as evidence of notice.

Conducting the Audit

Note: 1) Even if evidence of a violation exists, the Report of Audit must contain only a summary of facts.  It may be practical, however, to send a Notice of Non-Compliance (NNC) or an Advisory Letter with the Report of Audit as notification of a violation.  (See: Chapter 4, Enforcement Procedures, for more information on NNCs and Advisory Letters.)  2) The person being audited should be informed that a Report of Audit will be sent to them within thirty (30) days by mail after the audit. The audited person may submit written comments on the audit report within thirty (30) days after the report is mailed.

Audits are usually attended by a compliance staff member, program manager, and upon request,  ADWR Legal staff depending on the reason for the audit.  Staff should begin the audit by explaining the purpose of the audit.  As the audit progresses, all pertinent calculations and discussions must be documented.  All items requested in the Notice of Audit and all other potential discrepancies noted on the file review form should be thoroughly reviewed during the audit.  Staff should discuss any unique problems or inconsistencies in reporting methods and calculations.  If data not previously reported are made available, calculations should be performed as appropriate.  If unique measurement problems exist, the auditor may wish to schedule a field inspection with ADWR Basic Data Unit.

The audit also provides a forum to educate the regulated person of the applicable statutory and administrative requirements.  For example, if the audit concerns failure to file an annual report, staff should explain statutory requirements for filing the annual report in a timely manner. If an allotment has been exceeded, the auditor should discuss ways to achieve compliance through a reduction in water use or by increasing the withdrawal authority.  If a conservation requirement has been exceeded, the auditor should discuss additional conservation technologies that may be implemented.

Audits also provide an opportunity to request conservation plans that industrial users are required to prepare under the Third Management Plan.  Because the facilities are only required to prepare the plan, but are not required to submit it, an audit presents an opportunity to request to review the plan.  After the audit, staff must review all notes and calculations to prepare follow‑up documentation.  If an amended annual report was filed because of the audit, it must be processed accordingly.  If information obtained during the audit is insufficient to make a determination of violation, scheduling a second audit may be necessary.
Report of Audit
A Report of Audit
 must be sent to the audited person or entity within thirty (30) days of the audit. See A.R.S. §§45-633(D), 880.01(D), 1061(D); A.A.C. R12-15-1102(E).  A copy of the Report of Audit should also be provided to the program manager, the AMA Director and the Division Assistant Director.  The Report of Audit serves to inform the audited person of the findings of the audit.  It consists of information such as the name of the person audited, the right number, the date and place of audit, the information requested and provided, the name of the auditor, and a summary of the audit.  Additionally, the Report of Audit informs the audited person that a written comment or response may be submitted within thirty (30) days after the report is mailed.  A.A.C. R12-15-1102(E). The summary portion of the report must contain information pertaining to the case such as the purpose of the audit, the subjects discussed, the data provided by the audited person, the calculations performed and any instructions given to the person.

IV. Field Inspections
Inspections are utilized to determine compliance with ADWR regulatory programs, and are specifically authorized by statute in cases where compliance staff needs to enter private property to thoroughly evaluate a possible violation. See A.R.S. §§ 45-105(B), 135, 275(A), 317, 633(A-C), 880.01(A), 1208(A), 1213, and 1214.
Pre‑Inspection Procedures
A Notice of Inspection must be prepared and sent to the owner, manager or occupant of the property by first class or certified mail at least seven (7) calendar days before the scheduled inspection.  The notice shall specify a date and time certain or a seven-day period within which the inspection will take place.  If a request is made before the seven-day period, the Director shall schedule the inspection for a time certain within the seven-day period to allow an opportunity for a representative of the property to be present at the inspection.  The notice shall include the name and telephone number of a Department employee who should be contacted to arrange such an appointment.  A.A.C. R12-15-1101(B).  In the case of field inspections conducted on land controlled by the State Land Department, the notice of inspection should be directed to the lessee, with a copy sent to the State Land Department at the following address:
Water Resource Supervisor
Arizona State Land Department
1616 West Adams, Room 401
Phoenix, Arizona  85007
The owner, manager or occupant may waive the required seven (7) day notice.  A.A.C. R12-15-1101(H).  If notice is waived, the Notice of Inspection must be delivered at the time of the inspection, if a representative is present.  The owner, manager, occupant or lessee should be encouraged to be present during the inspection.
A Notice of Inspection is not required if inspection may be conducted without entering private property (e.g., the violation is in plain view from a public place, such as a street).  Additionally, for inspections related to the Groundwater Code, Recharge Facilities, Bodies of Water and Water Exchanges, a Notice of Inspection is not required if reasonable grounds exist to believe that such notice would frustrate enforcement, or where entry is sought for the purpose of inspecting water measuring devices required pursuant to A.R.S. §§ 45-604 and 871.01. A.R.S. §§ 45-135(B), 317, 633(B), 880.01(B), and 1061(B).  ADWR Legal Division must be consulted prior to entering property if a Notice of Inspection is not sent.  
A search warrant may be obtained to carry out inspections in those cases where ADWR is dealing with an evasive or uncooperative regulated person or entity.  A.R.S. §§ 45-135(B), 317, 633(B), 880.01(B), and 1061(B).  If the property is secured against entry at the time specified in the Notice of Inspection, but consent to the inspection has not been denied, a second notice shall be issued in the manner set forth above prior to seeking a search warrant.  A.A.C. R12-15-1101(D).  However, if upon arrival, access to the property is denied by the regulated person or his on-site representative, ADWR may obtain a search warrant.  In such cases a peace officer must accompany the inspector.  ADWR Legal Division must be contacted for assistance in these situations.    
Conducting the Inspection
Pursuant to A.R.S. § 41-1009, the inspector must perform the following action during the inspection:

1. Present identification on entry of the premises;

2. State the purpose of the inspection and the legal authority for conducting the inspection;

3. Disclose any applicable inspection fees;

4. Afford an opportunity to have an authorized on-site representative of the regulated person accompany the agency inspector or regulator on the premises, except during confidential interviews;

5. Provide notice of the right to have:

· Copies of any original documents taken by the agency during the inspection if the inspector is permitted by law to take original documents;

· A split of any samples taken during the investigation if the split of any samples would not prohibit an analysis from being conducted or render an analysis inconclusive; and

· Copies of any analysis performed on samples taken during the inspection.

6. Inform each person interviewed during the inspection that statements made by the person may be included in the inspection report;

7. Present the Notification of Inspection and Due Process Rights form
 to the regulated person or on-site representative.  The regulated person or on-site representative must sign the form and must be provided a copy.  If the regulated person or on-site representative is not at the site or refuses to sign, that fact must be noted in writing on the form. 

During the inspection photographs should be taken and a log kept describing the location, direction and content of each photograph.  Accurate field notes must be recorded to aid in writing the field inspection report.  Any conversations with the owner, lessee or other representative must be documented.
Post‑Inspection Procedures

Pursuant to A.R.S. § 41-1009, the following actions must be taken after the completion of the inspection:

1. Complete a Field Inspection Report.  This report must be mailed within thirty (30) working days after the inspection, and must contain deficiencies identified during the inspection. 
2.
Maintain a copy of the Field Inspection Report for the public record.  At least once every month after completion of an inspection, ADWR must provide the regulated person with an update on the status of any action ADWR takes because of the inspection.  Once the regulated person is notified that no action will be taken following the inspection, or after completion of any ADWR action taken following the inspection, monthly updates are no longer required.
Determination of Further Action

Upon completion of an inspection or audit, a determination of further action must be made.  The choice will be based on the presence or absence of substantial evidence of a violation or the need for further information.  The following are possible ADWR courses of action:
No Violation:  ADWR closes the investigation and mails a letter to the regulated person stating that no violation was found.  
Violation Suspected:  Possible courses of action include requesting a second inspection for additional information.

Violation Confirmed:  If a violation has occurred, a case file containing the Notice of Inspection, the Field Inspection Report, maps and field sketches, photos with pertinent comments and explanatory memoranda is prepared.  Possible courses of action may include further discussions with the Compliance Committee, sending a Notice of Non-Compliance letter or citation, or moving forward with an enforcement action.  
Alternatively, the regulated person may be given an opportunity to correct any deficiencies, unless:  (1) they are committed intentionally; (2) they are not correctable within a reasonable period of time; (3) there is evidence of a pattern of noncompliance; or (4) a risk exists to the public health, safety or welfare or to the environment. A.R.S. § 41-1009(E).

If the regulated person is given an opportunity to correct the deficiencies, the regulated person shall notify ADWR, within a reasonable timeframe, generally thirty (30) days, once the deficiencies are corrected. Within thirty (30) days of receipt of notification from the regulated person that the deficiencies have been corrected, ADWR must confirm the regulated person’s  compliance status and notify the regulated person of its findings.  If the regulated person fails to correct the deficiencies or ADWR determines the deficiencies have not been corrected within a reasonable period of time, ADWR may initiate an enforcement action(s). A.R.S. § 41-1009(F).
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CHAPTER 4: ENFORCEMENT PROCEDURES

Introduction 
ADWR enforces the statutes and rules within its scope of authority, and uses a variety of methods to ensure compliance with the regulatory programs.  ADWR can also pursue violators through administrative hearings and the judicial system.  These methods may be used independently or in combination with each other.  However, the enforcement program is fairly and consistently administered to ensure that it is applied in an equitable manner for all regulated persons throughout Arizona.

I. Compliance and Enforcement Actions
Advisory Letters

Suspected minor violations may be issued an advisory letter
. Advisory letters inform the regulated person of the suspected violation(s) and explain the basis for ADWR’s findings (e.g. annual report, audit or field observation).  They also describe the actions necessary to avoid further non-compliance and explain the consequences of future non-compliance.  An advisory letter encourages the regulated person to contact ADWR for assistance, but is not considered a formal enforcement action.  The issuance of an advisory letter does not constitute an appealable agency action.

No immediate further actions are taken on these suspected violations, except routine follow-up monitoring.  Case files are not prepared.  All pertinent information must be placed in the appropriate file.  However, if the violations become repetitious further enforcement action may be taken.

Citations
Citations
 are issued in each of the ADWR regulatory programs (for violations of the Surface Water Code see ‘Judicial Proceedings’, p. 20) that either cannot be remedied by any corrective action, such as recharging water, or that require minor remedial action, such as replacing a meter.  These violations are thus primarily “remedied” by assessment of a fine and occasionally with instructions to take a particular action.  Citations inform the Respondent of the nature of the violation, advise of actions necessary to avoid further non-compliance and require payment of a standard civil penalty or late fee.  Violations warranting a citation may include failure to file annual reports, failure to meter, and exceeding a withdrawal authority.

Upon receipt of the citation, the Respondent is required to sign and return it to the Docket Supervisor along with the appropriate monetary penalty.  If the citation is not signed and returned with payment within the specified period, generally thirty (30) days, the matter may be forwarded to the Legal Division for further enforcement.  If the citation is signed within the specified time and the penalty is paid, the case is closed.  Formal probation is not included in a citation.  However, monitoring is suggested for a period of two (2) years to ensure continued compliance.
II. Stipulation and Consent Order Process

Note: SCO proceedings are subject to Compliance Committee review prior to issuance. This policy is necessary to maintain consistency in the SCO process throughout ADWR regulatory programs. SCOs involving complex water use issues should also be discussed and approved by the appropriate Division Assistant Director.
The Stipulation and Consent Order (“SCO”) is generally called for in the case of violations that are repetitious in nature and/or involve large volumes of water. An SCO is a formal agreement between ADWR and the Respondent to settle an enforcement case.  

Notice of Non-Compliance

A Notice of Non‑Compliance
 (“NNC”) is possibly the first formal notification to the Respondent in the SCO enforcement process.  The NNC advises Respondents of their apparent non-compliance and prepares them for future enforcement action.  NNCs are used only when evidence of a violation has been confirmed by compliance staff, usually through an audit or field inspection.  The NNC is prepared by compliance staff, with consultation from the Legal Division, for the division manager’s signature.  The NNC also provides the regulated person with an opportunity to contact ADWR to discuss possible resolutions.  A similar notice, called a Notice of Safety Deficiency, is issued by the Dam Safety Program and is considered a violation of rule.
Stipulation 

When the NNC is completed, a case file is also to be prepared and forwarded to the Docket Supervisor.  The NNC must be accompanied by a memorandum to the enforcement attorney outlining the facts of the case.  After the NNC is sent to the Respondent, the investigating division then prepares a Stipulation for legal review and consultation.  
The SCO typically sets forth conditions that the Respondent must meet by a specific date.  It also specifies associated civil penalties, all or part of which may be waived by ADWR.  In return, ADWR agrees to take no further action against the Respondent for that specific violation, if all conditions are met.  The SCO also generally provides that the Respondent must not commit any like violations during a specified probationary period.  The SCO will require payment of any waived civil penalties in the event the Respondent fails to perform in accordance with its terms during the probationary period.  Once the SCO has been approved in consultation with the ADWR Legal Division, the enforcement attorney drafts a cover letter that specifies a date by which the SCO must be signed and returned.  
In some situations, the investigating division, in consultation with ADWR Legal Division, will negotiate the terms of the SCO with the Respondent.  Negotiated SCOs usually involve Respondents with complex water uses such as municipal providers and turf-related facilities.  The goal of the negotiation process is to arrive at appropriate penalties for water use violations, to bring the Respondent into compliance if there is continuing non-compliance and to develop strategies to avoid future violations.  Negotiated terms may include, but are not limited to, a combination of monetary penalties, implementation of additional water conservation measures, and possible recharge.  During the course of negotiations the investigating division, in consultation with ADWR Legal Division, works with the Respondent to develop the technical aspects of proposed non-monetary penalties.  If negotiations are successful, ADWR Legal Division reviews the final SCO, and upon approval by the Division, the SCO is then mailed to the Respondent for signature.
Execution of the SCO
After the Respondent signs the SCO, it must be returned to the Docket Supervisor.  The Assistant Director or Program Director reviews the SCO and, if it is acceptable, signs the Stipulation. Finally, the Director reviews the SCO and, if it is acceptable, signs the Consent Order.  The Consent Order provides that the agreement as set forth in the terms of the Stipulation is approved and adopted as the final Decision and Order in the investigation.  It is the Consent Order that actually binds the Director.  The original, signed SCO is filed in the Formal Order Docket by the Docket Supervisor.  Final SCOs are maintained in the common compliance directory.  Copies of SCOs are maintained by the ADWR Docket Supervisor and are public documents.  Finally, copies of the signed SCO are sent to the Respondent and its representative, if any.

If a case cannot be resolved through an SCO, it may be pursued through the administrative hearing process (See Section III of this chapter.)  In that event, ADWR will request a hearing date from the Office of Administrative Hearings (“OAH”).  Once a date has been set, a Notice of Hearing will be sent to the Respondent, and ultimately a hearing will be held, though negotiations can continue up to, and even after, the hearing.

Monitoring

The investigating division is responsible for confirming that the terms of the SCO (as well as any Cease and Desist Order and Order to Abate and Ameliorate, as discussed below) are met.  The Respondent is on probation for the time specified in the SCO, normally one to three years.  Follow-up investigative techniques may include on-site inspections, plain view inspections, file reviews and audits.

If a Respondent violates the terms of an SCO, ADWR will either set the matter for administrative hearing, or file a suit in Superior Court, depending on the terms of the SCO and the nature of the violation.  The investigating division will be responsible for follow-up monitoring, and, if necessary, preparing a case file.
III. Administrative and Court Proceedings
Introduction

In some cases, it may be necessary to immediately give a regulated person notice to appear and show cause at an administrative hearing why the person should not be ordered to cease and desist from a violation.  The investigating division must refer potential cases of this nature to the Legal Division as soon as practicable.  In other cases, violations may go to hearing after the Respondent has been given an opportunity to settle, or after a Respondent has violated an SCO.  The Arizona Revised Statutes generally provide that enforcement proceedings by ADWR are contested cases. A.R.S. § 41-1001(4).  In such cases, the Director does not make a determination as to whether a violation has occurred until after the administrative hearing.  When a hearing is necessary, ADWR will request a hearing from the appropriate tribunal. There are two types of hearing processes, judicial and administrative.

Judicial Proceedings

Hearings on violations of the Surface Water Code and those violations of the Dam Safety statutes or rules pursued under A.R.S. § 45-1217(A) are judicial, and must be conducted in Arizona Superior Court in the County where the violation is alleged to have occurred.  In these proceedings, ADWR may request injunctive relief (i.e, that the alleged violator cease and desist the violation), but may not seek civil penalties.  The proceeding will be conducted according to the Arizona Rules of Civil Procedure and the Arizona Rules of Evidence.  Final decisions are made by the Superior Court Judge, and may be appealed under the Arizona Rules of Appellate Procedure.
Administrative Proceedings

All other enforcement hearings related to ADWR regulatory programs are set before OAH upon request of ADWR through the Legal Division. See A.R.S. §§ 45-136(A), 318(A), 634(A), 881.01(A), 062(A) and 1221(A). ADWR must notify the regulated person at least 30 days prior to the hearing of the date, time and place of the hearing and the consequences of failure to appear.
An Administrative Law Judge (“ALJ”) at OAH considers the evidence.  The burden of proof rests with ADWR during the hearing.  ADWR staff, usually from the investigating division (and possibly other witnesses not associated with ADWR), must testify as witnesses at the hearing, and will be responsible for presentation of evidence that proves the ADWR’s case.  The proceedings are recorded and become part of the record for any subsequent proceedings.

Within 20 days of the conclusion of the hearing, the ALJ issues a written decision and forwards it to the Director.  A.R.S. § 41-1092.08(A).  Thereafter, the Director has thirty (30) days to review the file and either accept, reject or modify the ALJ's decision.  A.R.S. § 41-1092.08(B).  The final decision and order issued by the Director may take such form as the Director determines to be reasonable and appropriate.  It may include a determination of a violation, a cease and desist order, a recommendation of a civil penalty, and/or an order directing that positive steps be taken to abate or ameliorate any harm or damage arising from the violation.  See A.R.S. §§ 45-136(C), 318(B), 634(C), 880.01(C), 1062(C), and 1221(C).  If the Director declines to review or does not either accept, reject or modify the ALJ's decision within thirty (30) days, then the ALJ's decision becomes the final administrative decision.  A.R.S. § 41-1092.08(D), (F)(1).  

Possible Actions Following the Hearing
If dissatisfied with the Director's final administrative decision, the Respondent may file with Director a motion for rehearing or review within thirty (30) days after the receipt of the decision.  A.R.S. § 41-1092.09(A) (1).  Alternatively, the Respondent may file an action for judicial review in Superior Court within thirty-five (35) days after receipt of the decision.  A.R.S. § 12-904(A). 
Motion for Rehearing or Review
The director can either grant or deny a request for rehearing or review.  If granted, a new hearing may be held or the prior determination may be changed. The Respondent is not required to request rehearing or review before seeking judicial review.  A.R.S. § 41-1092.09(A) (3) provides that the Respondent may appeal the director’s final administrative decision to Superior Court pursuant to A.R.S. § 12-901, et seq.

Judicial Review
In order to obtain judicial review, the Respondent must file a complaint in Superior Court within thirty-five (35) days of the date the Respondent was served the Director’s final decision.  A.R.S. § 12-904(A).  On review, the Superior Court may affirm, reverse or modify the decision in whole or in part, or vacate and remand it.  The Court, however, must affirm the decision unless it is not supported by substantial evidence, is contrary to law, is arbitrary and capricious or is an abuse of discretion.  A.R.S. § 12-910(E).  The final decision, order, judgment or decree of the Superior Court may be appealed to the Court of Appeals.  A.R.S. § 12-913.

Orders of the Director Prior to a Hearing

In some instances, the Director may issue a temporary cease and desist order (“TCDO”) prior to an administrative hearing.  TCDOs are issued by the Director to enjoin a person from continuing an illegal action until such time as an administrative hearing is held (see Administrative Proceedings above).  TCDOs must include written notice to the person of the date, time and place where the person may appear at an administrative hearing to show cause why the TCDO should be vacated.  Unless the person consents to a longer period, an administrative hearing must be held within 15 days of the TCDO's issuance.  TCDOs may be issued under the following programs for the listed reasons:

· Bodies of Water - TCDO may be issued to prevent the filling or refilling of a body of water in violation of the Article.  A.R.S. § 45-136(B).

· Groundwater Code - TCDO may be issued to prevent the construction or modification of a well without a license or the necessary authority from ADWR.  A.R.S. § 45-634(B).

· Recharge - TCDO may be issued to prevent the illegal construction of a storage facility or the storage of water in violation of Chapter 3.1.  A.R.S. § 45-881.01(B).

· Water Exchanges - TCDO may be issued to prevent the withdrawal, diversion or use of water in violation of Chapter 4 or a permit issued thereunder.  A.R.S. § 45-1062(B).

· Dams and Reservoirs - TCDO may be issued to prevent to prevent the illegal construction, alteration, reconstruction, reparation, or removal of a dam without ADWR's approval. A.R.S. § 45-1221(B).

Enforcement Options Following an Order of the Director
If a regulated person fails to comply with either a TCDO or a final decision and order of the Director, ADWR may apply to the Superior Court for a temporary restraining order or a preliminary or permanent injunction according to the Arizona Rules of Civil Procedure. See A.R.S. §§ 45-136(D), 318(C), 634(D), 881.01(D), 1062(D), AND 1221(D).
Civil Penalties

Presently, ADWR may not seek civil penalties for violations of the Surface Water Code.  However, civil penalties may be sought by the Director under the other ADWR regulatory programs after an administrative hearing is held and a regulated person or entity is determined to have committed a violation.  Actions to recover civil penalties must be brought in Superior Court by the Director.  The Director recommends the amount of the civil penalties, but the court determines the amount. Civil penalties may be sought by the Director in Superior Court for the following violations and in the following amounts:
· Bodies of Water – Up to $100 per day for violation of Chapter 1, Article 3 or permit issued thereunder not directly related to the illegal filling or refilling of a body of water; and up to $10,000 a day for a violation directly related to the illegal filling or refilling of a body of water.  A.R.S. § 45-137.

· Conservation Plumbing Requirements – Up to $100 for first time violation of Chapter 1, Article 12, and up to $250 for repeat violations.  A.R.S. § 45-316.

· Groundwater Code – Up to $100 per day of violation of Groundwater Code, any associated regulation, or a permit issued thereunder that is not directly related to illegal withdrawal, use or transportation of groundwater; and up to $10,000 a day for a violation directly related to illegal withdrawal, use or transportation of groundwater. A.R.S. § 45-635.  Additionally, the Director may assess a penalty of $25 per month (up to a maximum of $150) for failure to file annual reports required by A.R.S. § 45-632.  The Director may also assess a late fee for failure to pay the annual groundwater withdrawal fee by March 31 equal to 10% of the unpaid withdrawal fee for each month that the fee is delinquent, but shall not exceed 60% of the unpaid withdrawal fee. A.R.S. § 45-614(E).

· Recharge – Up to $100 per day of violation of Chapter 3.1 or permit issued thereunder not directly related to illegal storage, recovery or use of stored water.  A.R.S. § 45-882.01.  Up to $10,000 per day of violation that is directly related to illegal storage, recovery or use of stored water. A.R.S. § 45-882.01.  Additionally, the Director may assess a penalty of $25 per month (up to a maximum of $150) for failure to file annual reports required by A.R.S. 45-875.01, and up to $1000 per day for failure to file annual reports required by A.R.S. §§ 45-876.01, 877.01, and 878.01.
· Water Exchanges – Up to $100 per day for violation of Chapter 4 or permit issued thereunder that is not directly related to the illegal withdrawal, diversion or use of water pursuant to a water exchange; and up to $1000 per day of violation directly related to the illegal withdrawal, diversion or use of water pursuant to a water exchange.  A.R.S. § 45-1063.  Additionally, the Director may assess a penalty of $25 per month (up to a maximum of $150) for failure to file annual reports required by A.R.S. § 45-1004.

· Dams and Reservoirs – Up to $1000 per day of violation of Chapter 6, Article 1, any associated rule, or an order or permit issued thereunder.  A.R.S. § 45-1222.

The Director determines what constitutes an appropriate settlement penalty on a case-by-case basis (e.g., as part of an SCO), but once a civil complaint seeking penalties has been filed in Superior Court, there will be no settlement without the payment of an appropriate civil penalty.  For violations not related to the failure to file annual reports or those associated with Conservation Plumbing Requirements, the amount of the civil penalty determined by the Court after considering the factors listed in A.R.S. §§ 45-137(C) (Bodies of Water), 635(C) (Groundwater Code), 882.01(C) (Recharge), 1063(C) (Water Exchanges), and 1222(C) (Dams and Reservoirs).
Waiver of Civil Penalties

Portions of civil penalties may be waived under certain circumstances.  Waiver of civil penalties usually occur in conjunction with execution of an SCO (See II. Stipulation and Consent Order Process, p. 18). Civil penalties may be waived in recognition of extraordinary efforts or expenses incurred in achieving compliance.

Waived civil penalties are intended to encourage compliance by giving the Respondent a second chance.  In addition, waived civil penalties discourage a second violation because, if the Respondent continues to violate the law, the Respondent is subject to being charged with the waived portion of the civil penalty through an administrative hearing or court action.  At the hearing, ADWR will also seek penalties for the subsequent violation(s).

Non-Monetary Penalties

Sometimes non-monetary penalties, in the form of requiring specific activities, are imposed upon violators.  Usually they are required in addition to reduced monetary penalties.  Extenuating circumstances must exist before non-monetary penalties will be considered as the entire remedy to the violation.
Non-monetary penalties are often imposed under an SCO.  Common penalties include a requirement to develop additional conservation plans, or increased efficiency, to purchase agricultural flexibility credits, to use a specific measuring device and /or method, or to reconstruct a well.  Projects required by SCO may not be funded with ADWR grant money.
License or Permit Revocation

According to A.R.S. § 45‑528(A), a groundwater withdrawal permit may be temporarily or permanently revoked after an administrative hearing if (1) false statements are provided in an application to initiate, modify or renew a permit; (2) the terms of the permit are violated; or (3) the permit is not exercised for five or more consecutive years. The director may revoke a groundwater withdrawal permit without a hearing if written consent is obtained from the permittee.  A.R.S. § 45-528(B).

Under A.R.S § 45-595(C), ADWR can revoke a well driller license for good cause.  Generally, ADWR must provide the licensee with notice and an opportunity for a hearing before revocation or suspension.  A.R.S. § 41-1092.11(B).  However, if the Director finds that the public health, safety or welfare imperatively requires emergency action, and incorporates that finding in his order, the director may order summary suspension of a license pending proceedings for revocation or other action. A.R.S. § 41-1092.11(B).

Probation

When a penalty is waived, Respondents are generally placed on formal probation.  Formal probation is appropriate in cases involving serious violations resolved through SCOs.  In the SCO, the Respondent agrees to stop and/or amend the violation at issue.  If the violation is not cured by the end of the probationary period, or if the same violation occurs again within the probationary period, ADWR will seek any waived portions of the civil penalty, plus full penalties for the additional violation(s).  In some cases, an administrative hearing will be necessary.  In others, the matter will be immediately pursued in Superior Court.  
Sometimes formal probation may be used even if no penalties are waived. This would be the case if there was particular concern about repeat violations, and ADWR wished to more firmly establish its case for the assessment of more severe penalties for additional violations during the probationary period.   However, even in the absence of such a formal probation, repeat violations would likely be considered a factor in the assessment of civil penalties.

IV. Legal Division Case File Preparation Procedures
Case files must include all pertinent information and necessary documentation to prove the violation(s) at an administrative hearing.  In preparing the file, staff must include all the documents they will need to prove their case at OAH in the event of a hearing.  Because this file will be the administrative record for the hearings, it must be expected that the Respondent will examine the case file.  The Notification of Inspection and Due Process Rights form, as applicable, should have been completed and included in the file, along with any other information that may make the existence of a material fact more or less likely.  Other documents that must be in the case file include, as applicable:  the location of the well or water use in question, including maps and/or legal descriptions; certificates of grandfathered groundwater rights or withdrawal permits; annual reports; reports of audits; field inspection reports; field notes; unofficial meeting notes; correspondence; documentation of historic violations, including stipulation and consent orders and citations; and aerial photos.  Documents to be included in the case file must be arranged in chronological order and each document must be given an attachment number and labeled with that number.  The names, dates, and authors of each document must be listed in a Log of Attachments to be included in the case file.

The file must be delivered to the Docket Supervisor.  It then becomes the administrative record.  As part of the case file, a memorandum to the Legal Division clearly stating all pertinent facts and issues must also be prepared and forwarded to the enforcement attorney.  The memorandum shall describe the violations and explain how they were discovered.  Additionally, background information must be included in the memorandum, detailing any history of ADWR’s dealings with the Respondent (including any prior enforcement action) and events leading up to the case file preparation (including file reviews, audits and field inspections).  The memo should explain other relevant background information as well, which might include efforts of the Respondent to achieve compliance, ADWR efforts in assisting the user, and extenuating circumstances, if any, that prevent the Respondent from attaining compliance.

The memo may also include a preliminary recommended course of action.  This recommendation must not appear anywhere else, including audit and investigation reports.  Inclusion of recommendations in such documents may result in waiver of the attorney-client privilege.  The recommendation may include the calculation of monetary penalties and specific suggestions and justification for any recommended non-monetary penalties.  The recommendation must be cleared by the division staff person in charge of compliance and when applicable, the division manager.  
Once the case file is prepared, it is submitted to the division manager for approval before it is forwarded to the docket supervisor.  All communications to the Legal Division shall be kept separately from the public case file and water right file.  When a matter is forwarded to the Legal Division, copies of materials retained by the investigating division must be kept separate from the public case file or water right file.  Generally, any material related to the case becomes public information upon closure of the case. 
Note:  The confidential memos to ADWR Legal Division and any other privileged information not available to the Respondent or the public are protected documents. 
Contact ADWR Legal Division for what information is protected under the attorney-client privilege or the work product exemption.
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 appendix a.1: public complaints - authorized personnel List
The following people have been authorized to take complaints from the public:

AMA - Area Directors, Assistant Area Director, Compliance Representative

Colorado River Management Section – Manager, Compliance Representative

Hydrology Division - Assistant Director, Manager, Compliance Representative

Legal Division – Chief Counsel, Assistant Chief Counsel, Compliance Attorney

NOI – Manager, Compliance Representative

OAWS – Manager, Compliance Representative

Office of Water Engineering – Manager, Compliance Representative

Recharge – Manager, Compliance Representative

Statewide Water Planning Division - Assistant Director, Compliance Representative

Water Management Division - Assistant Director

Water Management Support Section – Surface Water Rights Supervisor, Manager, Compliance Representative

Water Protection Program – Manager, Compliance Representative

Water Resources Planning Section – Manager, Compliance Representative

Note: If the people listed above are unavailable to register a public complain then the complainant should be directed to ADWR’s Online Public Complaint webpage (under development) or the Legal Division.
appendix a.2: public complaint INVESTIGATION form

Complaints Regarding Alleged Violations of Laws or Rules

Name ___________________________________________Date___________________

Complaint___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Confidentiality Requested (Y/N) ________ Reason____________________ __________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________

Determination______________________________________________________________________________________________________________

_____________________________________________________________

_____________________________________________________________

Note: Complainants must be notified of the following: “Arizona law requires you to provide your name during the course of reporting an alleged violation of law or rule.  Under the law, your name will be placed in the public file unless the release of your name may result in substantial harm to any person, including yourself, or to the public health or safety.”  
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Date _______________
General Information

	Right Number(s):  
	
	Calendar Year(s):
	

	
	
	
	

	
	
	
	


	Right holder Name:
	c/o:


	Address:

	City:
	State:
	Zip:
	Phone:

	Type of File Review (circle only one):
	Exception
	Random
	Assigned

	File Assigned to (name):


	Review Categories

(Check all applicable)

	Exception Categories:
	Other Categories:

	Allotment Exceeded
	
	Large Provider
	

	Flex Account Exceeded
	
	Irrigation District
	

	Delivered, No Match
	
	High Volume IGFR
	

	Received, No Match
	
	High Volume T-1, T-2, Permit
	

	Calculated > Reported
	
	Miscellaneous Random
	

	Reported > Calculated
	
	Compliance Investigation
	

	Failure To File
	
	Annual Report Assistance
	

	
	
	Other Assigned
	


Water Withdrawal and Use Report Information

A.
Schedules/Worksheets Submitted: circle all that apply

	A
	B
	C
	D
	E
	
	
	
	
	
	

	W1
	W2
	W3
	W4
	W5
	W6
	
	
	
	

	D1
	F1
	G1
	G2
	G3
	G4
	G5
	G6


B.
Schedules Required, Not Submitted ____________________________________

C.
Allotment: _________   Amount Reported:  __________ Variance:  __________

D.
Deliveries: (Attach list if more deliveries)

	Delivered to (No.)
	Amount
	Received From (No.)
	Amount

	
	
	
	

	
	
	
	

	
	
	
	


Note:  Check corresponding files for water delivered and water received for match with this report.

appendix b: FILE REVIEW FORM
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Comments:________________________________________________________________________________________________________________________________________________________________________________________________________

Wells and Energy Consumption: (Attach list if more wells)

	Well No.
	Device Type (No.)
	Reported Withdrawal (AF)
	Energy Consumption
	Dedicated

Meter

(y/n)
	Calculated Divider
	Basic Data Estimated Divider
	Known Divider

	55-
	
	
	
	
	
	
	

	55-
	
	
	
	
	
	
	

	55-
	
	
	
	
	
	
	

	55-
	
	
	
	
	
	
	

	55-
	
	
	
	
	
	
	


Annual Report Complete and Accurate:
Yes ________ No _________

Review Comments: ______________________________________________________

_______________________________________________________________________

Review Status (check all applicable):

	
	No violation
	
	Incomplete Data

	
	Violation
	
	Ownership Discrepancy

	
	Data Entry Error
	
	Other


Further Action (check only one):

	
	Audit
	
	Amend Annual Report

	
	Compliance Action
	
	Oversight

	
	Field Inspection
	
	No Further Action

	
	Other
	
	


APPENDIX C.1: NOTICE OF AUDIT LETTER 
January 1, 2008
Mr. Watson
221B Baker Street
Phoenix, AZ 85012
Re: 
AUDIT OF YEARS 20XX ANNUAL WATER WITHDRAWAL AND USE REPORTS FOR 58-XXXXXX.XXXX
Dear Mr. Watson:

The Department of Water Resources (Department) has the responsibility of conducting audits of documents, records and data concerning groundwater withdrawals, transportation and use to ensure general compliance with the Groundwater Code (Chapter 2, Title 45, Arizona Revised Statutes).  As part of the general effort to ensure compliance, the staff of the Department has selected (Facility, Name, Etc.) as a subject of audit in order to determine the amount of groundwater withdrawn and used pursuant to each of the above referenced rights. 

The attached formal Notice of Audit requires that you bring certain documents, data or records to the Department’s (AMA office) at (Address) for this audit.  If you have any questions or require further clarification, please call me at (Phone Number). 

Sincerely,

(Name)
(Title)
cc:  (Additional Names)
If, because of a disability, you need a reasonable accommodation to participate equally in this program, activity, or service, please contact the Arizona Department of Water Resources at 602-771-8585 or TDD 602-771-8507 with your needs. Many accommodations, such as auxiliary aids and services, alternate format material, or changing facilities, require in excess of 72 hours to arrange. In order for this department to provide timely accommodation, please notify us as far in advance as possible.

APPENDIX C.2: NOTICE OF AUDIT 
 
DATE:

January 1, 2008

TO:

Mr. Watson

SUBJECT:
(Reason for Audit) (Facility Name), (Facility Number)

YOU ARE HEREBY GIVEN NOTICE that you, or a representative designated by you in writing, are required to appear at the (Location) Active Management Area Office, Arizona Department of Water Resources, 3550 North Central Avenue, Phoenix, Arizona 85012 at:

(Time) (Day) (Date)

You are required to bring with you for audit the following documents, data or records relating to your (Years) Annual Water Use and Withdrawal Reports:

· Water utilization and application records.

· Monthly energy records for each dedicated well.

· Flow meter and pump specifications for each dedicated well.

· Meter repairs and/or replacements (if any).

· Well meter readings and all worksheets.

· Revised maps of facility if changes have occurred to acreage.

· Additional Information
The purpose of the audit is to determine the accuracy of the reported water use at your facility. If your facility is found to have exceeded the withdrawal authorities of your grandfathered rights, we will discuss compliance responsibilities of the facility and possible conservation measures to ensure future compliance. 

If you need further information, you may contact a member of the (Location) Active Management office at 602-771-8585:

If you fail to appear for the audit at the time and date specified above, in person or by your representative designated in writing, or if you fail to produce the documents, data or records requested, the Director of the Department may issue an order to show cause why you should not be found in violation of A.R.S. § 45-633. 

APPENDIX C.3: PRE-AUDIT LETTER 
January 1, 2008
Mr. Watson
221B Baker Street
Phoenix, AZ 85012
RE: (Audit Reason)
Dear Mr. Watson:

The Department of Water Resources has the responsibility of conducting audits of documents, records and data concerning groundwater withdrawals, transportation and use to ensure general compliance with the Groundwater Code (Chapter 2, Title 45, Arizona Revised Statutes). The Department has reviewed the (years) Annual Reports and/or Zero Use Cards associated with the following (right types), (right numbers), and based on the information provided, the Department requires additional clarification. For this reason, it is necessary for you to come to the Phoenix Active Management Area Office to discuss the (years) Annual Reports and/or Zero Use Cards for the above referenced rights.

Please contact the Department by (date) or within seven days of receiving this letter, to establish a mutually agreeable time to meet. You will need to bring all documents, data and/or records for the (years) time period to the Department’s (location) Active Management Area Office at (address) for this audit. To establish a mutually agreeable time to meet within the next thirty (30) days you may either write a letter providing meeting dates and times or call the Phoenix Active Management Area Office at (602) 771-8585.

Sincerely,

(Name)
(Title)
cc:  (Additional Names)
If, because of a disability, you need a reasonable accommodation to participate equally in this program, activity, or service, please contact the Arizona Department of Water Resources at 602-771-8585 or TDD 602-771-8507 with your needs. Many accommodations, such as auxiliary aids and services, alternate format material, or changing facilities, require in excess of 72 hours to arrange. In order for this department to provide timely accommodation, please notify us as far in advance as possible.
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APPENDIX E: ADVISORY LETTER 
January 1, 2008

Mr. Watson

221B Baker Street

Phoenix, AZ 85012

Re:  (Right Type) (Right Number) Pumped and/or Received Groundwater in Excess of Authority

Dear Right Holder:

The Arizona Department of Water Resources (Department) has reviewed the information contained in your 2006 Annual Withdrawal and Use Report for the above referenced (Right Number).  Based on this review, it appears that the amount of groundwater withdrawn or received by you for calendar year 2006 was not in compliance with your (Right Type) as required by Arizona Revised Statutes A.R.S. § 45-451(A).

Under the Groundwater Code, a Right/Permit holder is in compliance if the volume of water withdrawn, diverted, or received by the right during the calendar year is equal to or less than the Groundwater Right or Groundwater Permit’s maximum annual water withdrawal allotment for the calendar year.

 Based on water use information provided in the annual report, your 2006 water use exceeded the maximum annual groundwater withdrawal allotment as shown below:

	Withdrawal Authority
	Pumped and/or Received
	Overage

	30.00 AF
	33.5 AF
	3.50 AF


Because your total overage is less than ten acre-feet, the Department has elected to forego enforcement action at this time. If at this time it appears that your water use may exceed your legal withdrawal authority for the current year, the Department recommends that you examine the possibility of obtaining additional water authorities and/or limiting your water use.  The Department may be able to provide you with assistance regarding these matters if contacted in a timely manner.  Please be aware that the Department will seek civil penalties in the event of repeat violations. Enforcement action will be taken and the 2006 overage may be included in that action.

If you have any questions concerning these matters, please contact (Person) at (Phone Number).

Sincerely,
AMA Director Name
Area Director, AMA Name
APPENDIX F.1: CITATION LETTER                         
January 1, 2008
(Facility Name)

Attn: Mr. Watson

221B Baker Street

Phoenix, AZ 85012

RE:  (Right Type) (Right Number) Pumped and/or Received Groundwater in Excess of Authority

Dear Right Holder:

Based on your 20XX Annual Water Withdrawal and Use Report, you have apparently violated Arizona Revised Statutes (A.R.S.) § 45-451(A) by withdrawing groundwater in excess of the amount authorized by the above reference Type 2 Right.  Enclosed please find a Citation that affords you the opportunity to settle this matter without further enforcement action by the Department.  The Citation sets forth the nature of the violation and associated civil penalties. If you agree that you have committed the civil violations set forth in the Citation, and wish to resolve this matter, return the signed Citation via certified mail to the Phoenix Active Management Area, along with payment of the civil penalty within thirty (30) days of your certified receipt of this letter.  If you have an alternative groundwater right or feel you made a reporting error, please notify the Department immediately.

If you choose not to sign the Citation, the Department may request a hearing at the Office of Administrative Hearings regarding the above violation(s) pursuant to A.R.S. § 45-634.  Should the Department prevail at the hearing, the director of the Department may issue an order recommending civil penalties that could amount to $10,000 per day per violation, which will be pursued in Superior Court pursuant to A.R.S. § 45-635.  The penalty amounts at which the Department is willing to resolve this matter via the Citation are significantly less than the penalties the Department will seek in the event of an administrative hearing and subsequent litigation in Superior Court.  You may wish to contact your attorney regarding this matter and may be represented by your attorney in the event of a hearing.

If at this time it appears that your water use may exceed your legal withdrawal authority for the current year, the Department recommends that you examine the possibility of obtaining additional water authorities and/or limiting your water use.  The Department may be able to provide you with assistance if contacted in a timely manner regarding these matters.  Please be aware that the Department will seek increased civil penalties in the event of repeat violations.  The Department will consider steps you have taken to cease, remove or mitigate the violations when determining such penalties.

If you have any questions, desire to present additional facts, believe you have received this Letter and Citation in error, or otherwise need further assistance please contact a member of the industrial team at 602-771-8585.

Sincerely,

(Name)
(Title)

APPENDIX F.2: CITATION 
C I T A T I O N

NOTICE OF VIOLATION OF ARIZONA REVISED STATUTES AND/OR

ARIZONA ADMINISTRATIVE CODE

THE ARIZONA DEPARTMENT OF WATER RESOURCES

TO THE RESPONDENT (S): ABC Company
VIOLATION:
A.R.S. § 45-451(A)
RIGHT/PERMIT NUMBER: 58-XXXXXX.XXXXX

Respondent violated the above referenced statutes and/or rules through the withdrawal and/or use of groundwater in excess of the Respondent's legal authority in the amount of 50.00 acre-feet, in the year 2006.

Execution of this Citation by the Respondent does not resolve any violation or other matters not described herein.

You are hereby afforded an opportunity to avoid further sanctions, provided:

1. You pay a civil penalty in the amount of (dollar amount written out) ($XXXX.XX).

FAILURE TO SATISFY THESE CONDITIONS MAY RESULT IN INCREASED PENALTIES.

If you comply with these terms and return this agreement to the Docket Supervisor within 30 days of receipt, the Department of Water Resources will not take further enforcement actions regarding this violation.

If you have any questions regarding this matter, contact (Name) at (Phone Number).

I AGREE THAT THE FACTS AND VIOLATIONS STATED ABOVE ARE ACCURATE AND ENCLOSE THE CIVIL PENALTY OF______________DOLLARS.

By:
_______________________________________________, 

Date: ____________________

PLEASE MAKE CHECKS PAYABLE TO:  ARIZONA DEPARTMENT OF WATER RESOURCES

And return the signed Citation and check to:

Docket Supervisor

Arizona Department of Water Resources

3550 North Central Avenue

Phoenix, Arizona 85012

APPENDIX G: NOTICE OF NON-COMPLIANCE
Page 1 of 2
January 1, 2008

Mr. Watson

221B Baker Street

Phoenix, AZ 85012

NOTICE OF NON-COMPLIANCE

The Department of Water Resources has recently reviewed the information contained in the Annual Water Withdrawal and Use Reports for (Facility Name).  Based on this review, it appears that Sample Golf Course was not in compliance with provisions of the Groundwater Code (Chapter 2, Title 45, Arizona Revised Statutes) for the calendar year 2006. The Department has identified the following apparent violations:

Failure to meet maximum annual water allotment of 450.0 acre-feet in 2006.

A turf-related facility is not in compliance with its maximum annual water allotment for a given calendar year if the Director determines that the adjustments to the facility’s flexibility account following a calendar year as provided for in subsection B, paragraph 2 of Section 6-304 of the Third Management Plan (TMP) causes the account to have a negative account balance less than the maximum negative account balance allowed in the flexibility account for the calendar year as calculated in paragraph 3, subparagraph b of Section 6-304 of the TMP.  

In this case, the turf-related facility is in violation of the facility’s maximum annual water allotment for that calendar year in an amount equal to the difference between the facility’s flexibility account balance and the maximum negative balance allowed in the facility’s flexibility account.
Based on water use information for (Facility Name), the 2006 water use exceeded the maximum negative flexibility account debit limit as shown in the following table:

	Allotment


	2006 Use
	2005 Flex Account Balance
	2006 Variance 1
	2006 Flex Account Balance 2
	Maximum Negative Flex Account Balance3
	2006 Overage4

	400.0 AF
	450.0 AF
	-75.0 AF
	-50.0 AF
	-125.0 AF
	-80.0 AF
	45.0 AF


1 The 2006 Variance is the difference between the Allotment and the 2006 Use.

2 The 2006 Flex Account Balance is the 2006 Variance added to the 2005 Flex Account Balance.  

3 The Maximum Negative Flex Account Balance is –20% of the allotment.

4 The2006 Overage is the difference between the 2006 Flex Account Balance and the Maximum Negative Flex Account Balance.

APPENDIX G: NOTICE OF NON-COMPLIANCE (NNC) 

Page 2 of 2
FURTHER ACTION

A meeting has been scheduled with you for (Date) at (Time) to discuss the apparent violations, associated civil penalties, and the possibility of resolving the matter without an administrative hearing.  The meeting will take place at the Sample AMA office at Address.  A stipulation and consent order (SCO) describing the violations and penalties may be developed as a result of negotiations between the Department and (Facility Name). Please be aware that legal counsel will represent the Department.  You may also choose to be represented by counsel; however, it is not required.  If this matter cannot be resolved through negotiations, the Department may give written notice to appear at the Office of Administrative Hearings regarding the violations.  A.R.S § 45-634.

If you have any questions, please contact (Name) at (Phone Number).  Your anticipated cooperation is greatly appreciated.

Sincerely,

(Name)

(Title)
If, because of a disability, you need a reasonable accommodation to participate equally in this program, activity, or service, please contact the Arizona Department of Water Resources at 602-771-8585 or TDD 602-771-8507 with your needs. Many accommodations, such as auxiliary aids and services, alternate format material, or changing facilities, require in excess of 72 hours to arrange. In order for this department to provide timely accommodation, please notify us as far in advance as possible.



COMPLIANCE AND 


ENFORCEMENT MANUAL





 V. Investigation Procedures Flowchart





File Review





Audits





Field Investigations





Typical Contents of File Review





- Location of well/water use (maps, legal description, aerial photos)


- Copies of GFR certificates/ withdrawal permits/leases


- Annual reports


- Historic violation documentation (SCOs, citation, advisory letters)


- Correspondence issued and received


- Computer records verification (RGR, Wells 55. GWSI, etc.)





Pre-Audit Letter





- Sent certified or 1st class mail & allows respondent to indicate convenient meeting times over next 30 days


- Letter requires response 


(written or via phone) within 7 days to allow a minimum of 20 days between Notice of Audit letter mailing and audit (time provisions may be waived by respondent) 


- Not required





Notice of Audit Letter


Sent certified or first class mail at least 20 days prior to audit and indicates date, time, location and purpose of audit








An audit may be rescheduled (usually within 2 weeks of original audit and for one time only) and requires a separate Notice of Audit letter


If respondent fails to appear at any audit additional Notices of Audit must be mailed at least 20 days prior to reschedule audit


Continued failure to appear results in citation being sent which allows for a ‘last chance’ audit


All correspondence sent first class/certified mail and receipts are placed in case file as evidence





Conducting the Audit





Do’s:  


Explain audit purpose


Document pertinent calculations and discussion 


Review all documentation provided for problems/inconsistencies


Possibly schedule field inspection with Basic Data Unit


Educate the water user


Inform audited party that a Report of Audit will be mailed to them


Don’ts:


Confirm any violation


Discuss civil penalties








Report of Audit





Must be mailed to regulated person


Contains name of person(s) audited, right number, date and place of audit, information requested and provided, auditor name, additional staff or public in attendance and summary


Summary section does not contain violation determination only facts (It may be practical to mail a NNC or Advisory Letter simultaneously as notification of violation


 





A second audit or field inspection may be necessary due to lack of or clarification of information provided at the audit. Repeated instances of improper/inadequate information from audited party may result in case being forwarded to Legal Department





Purpose/Determination





- Validity of third party complaint or public request


- Compliance with measuring rules, irrigated acreage limitations, conservation requirements, well construction and abandonment requirements, etc.


- Well and energy use characteristics


- Water sources and land use characteristics








Plain View


- Used to gain quick confirmation of a possible violation


- Investigator does not enter property so notification of inspection is not required





Private Property View


Notice of Inspection must be mailed to owner, manager or occupant of the property by first class mail at least 7 days before scheduled inspection


Investigator must present photo ID and Due Process Rights Form when arriving at property


Legal Division becomes involved with search warrants, right holders who attempt to frustrate enforcement


Take photos: describe location, direction and content


Document conversation(s)








Post-Inspection Procedures


Inspector completes and mails to regulated person or on-site representative a Field Inspection Report within 30 days after inspection. Monthly updates to regulated person(s) are required until case is resolved.  A copy is made available for public record.





or































































































CDH No: XX-XXXX
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� Appendix A.2 – Public Complaint Investigation Form


� Appendix B – File Review Form


� Appendix C.1, C.2 – Notice of Audit Letter, Notice of Audit


� Appendix C.3 – Notice of Pre-Audit Letter


� Appendix C.4 – Report of Audit Example


� See Appendix D – Notice of Inspection and Due Process Rights form


� Appendix E – Advisory Letter Example
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