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1s a military advantage of tremendous lm-
portance.

- Of gourse, 1t would be necessary for Britain
to persuade its chief srms-making allles to
loin in: if Britain were to renounce research
into certein kinds of military equipment, and
In effect leave these things to them, they
would have to leave certain other things to
EBritain. NATO needs specialisation in R & D—
agreements among the allles on who does
what, instead of the present wasteful practice
of several countries each doing slmost every=
thing, and almost every country duplicating
atl least some things.

If the rescarch work were farmed out In
thie way, the actual preduction could be
shared among the countries Interested in
buying the product. The current competition
Tor the plane to replace the F-104 in some
of NATO's air forces shows how, The United
States, France and Sweden have paid the
R & D costs for their entries, But no matter
how 1t comes out, the buyer countries (Bel-
gium, Denmark, Nerway and Holland) will
be able to produce at leagt 40 per cent of
the materfal for all the planes they buy, a
hefty percentage of any sold to third coun-
tries, and n significant amount of the ma-
ferial used by the soller countries them-
selves {n making planes for thelr own air
forces. The buying countries could even find
themselves employing more peopla on pro-
ductlon lines than they would have been able
to find work for on the research benches If
each had tried to design its own plane.

There are gome thilngs Britain Is better
qualified to do than any other country, and
there are some things other countries can do
more eficiently, A lot of Britalns R & D
money is now being spent on the wrong sort.
This is the best piace for the defence review
t0 do 1ts major surgery. It ie here that those
several hundred million pounds can be found
with a minimum of damage to the security
of Britain.

' CONCLUSION OF MORNING
: BUSINESS

The PRESIDING OFFICER. The time
for routine morning business having ex-
pired, morning business is concluded,

SURFACE RIGHTS IN THE 1934
NAVAJO RESERVATION

The PRESIDING OFFICER. Under the
previous order, the Senate will now re-
sume the consideration of H.R. 10337,
which the clerk will state by title,

The assistant legislative clerk read as
follows:

A b1l (H.R. 10337) to authorize the partl-
tion of the surface rights in the Joint use
aren of the 1882 Execuiive Order Hopt
Reservation and the surface gnd subsurface
rights In the 1§34 Navaje Reservation be-
tween the Hopi and Navajo Trikes, to provide
for allotments to certain Pafule Indfans, and
for other purposes.

The Benate resumed consideration of
the bill.
. The PRESIDING QFFICER. Under the
previous order, debate on this bill shall
be limited to 2 hours, to be equally di-
vided and controlled, respectively, by the
Senator from Arizoha (Mr. GOLDWATER)
and the Senator from South Dakota (Mr,
ARBGUREZK) ; with 1 howr on any amend-
ment in the first degree, and one-half
hour on any amendment to an amend-
ment, debatable motion, or appeal.

Who yiclds time?

Mr. METCALF. Mr. President, X be-
lieve that on Tuesday last when this bill
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was first considered, the time allotted to
the Senator from Arizona (Mr. GoLb-
waTer) was transferred to me as repre-
sentative of the committee.

The PRESIDING OFFICER. I am in-
formed that that is correct. My previous
statement should be corrected to say that
debate on the bill shall he limited to 2
hours, to be equally divided and con-
trolled by the Senator from Montana
(Mr. Metcaur) and the Senator from
South Dakota (Mr, ABOUREZK) ,

Mr. ABOUREZK, Mr. President, I have
a parliamentary inquiry.

The PRESIDING OFFICER. The Sen-
ator will please state it.

Mr. METCALF. Mr. President, will it
be taken out of the Senator’s time, then,
if he has time?

Do we have to yield time for o parlia-
mentary inguiry, Mr, President?

The PRESIDING OFFICER, Yes.

Mr. METCALF. Then the Senator from
Sputh Dakota has time, and he has to
yield his own time for his parliamentary
inquiry.

The PRESIDING OFFICER, The Sen-
ator from Scuth Dakota will make the
parliamentary inquiry on his own time.

Mr. ABOUREZK. I ask unanimous con-
sent that this ingquiry not be charged to
either side.

The PRESIDING OFFICER. Is there
objection?

The Chair hears nohe. It is so ordered.

Mr. ABOUREZK. My inquiry is this,
Mr. President. Last week, when the bill
was first brought up, how much time was
used by the side represented by the Sen-
ator from Montana before the bill was
set aside?

Mr. METCAL¥F. Mr. President, T ask
unanimous consent that all time be set
aside and that we renew time.

The PRESIDING OFFICER. I am in-
formed by the Parliamentarian that we
are starting anew. No time has been
charged up o be calculated now. At the
present time, there are 2 hours on the
bill, &s I previously stated.

Mr. ABOUREZK. Senator DMETCALF
and I think, Senator Famwin used up
some time the other day which we did
not get to match. What I am interested
in is getting that amount of time added
to our side if we could do that, because
they gave opening statements.

Mr, METCALF. Well, Mr. President,
the Senator from Scuth Dakota inter-
rupted the Senator from Montang in the
midst of his opening statement. As a re-
sult cf the interruption by the Senator
from South Dakota, we conceded that we
might carry over this bill until today. At
that time I asked, and the Senator from
South Dakota was on the floor, unani-
mous consent that all time he renewed
when the debate was continued today.
The idea that the Senator from South
Dakota has gained additional time he-
cause of his inferruption and his inter-
vention in the opening statement is
something that the Benator from Mon-
tana cannot concede,

The PRESIDING OFFICER (Mr.
ProxmIrg), The Senator from Montanha
is correct. All time begins as of now, and
whatever time was faken before has
been canceled by a unanimous-consent
request of the Senator which was
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granted by the Senate when we were in
sessjon last.

The Senafor from Montana has the
floor,

Mr. ABOUREZK. Further parliamen-
tary inguiry, Mr. President.

The PRESIDING OFFICER. Will the
Zenator from Mantang yield for that
purpose?

Mr. METCALF. Well, the Senator from
South Dakota has time. If he wants to
propound a parliamentary Inquiry on
his time, I certainly will yield.

Mr. ABOUREZK. We already have an
agreement thet this inquiry will not he
charged to either side.

The PRESIDING OFFICER. 'The
Parliamentarien informs the Chair that
that was for one inguiry, not for a series
of inguiries.

Does the Senator yield for that pur-
pose, or does he ask unanimous consent?

Mr. METCALPF. I shall concede the
unanimous consent that the Senator
from South Dakota may continue his
parliamentary inguiry,

The PRESIDING OFFICER. As I un-
derstand it, the Senator from Montana
has asked unanlmous consent that the
Senator from South Dakota may malke
a barliamentary nquiry without its be-
ing charged to either time, s the% cor-
rect?

Mr. METCALF. That is correct.

Mr, FANNIN. Reserving the right to
oblect, Mr, President, and I shall not ob-
ject, I wish to make it known that if the
Scnator from South Dakota continues
delaying action on this matter, it will be
necessary to continue to use time.

Mr. ABOUREZK. Mr. President, it is
not my intent to attempt to delay the
legislation. The oniy thing that I am ask-
ing is that the Chair has ruled, then,
that all time staris anew. My guestion is,
Does the other side of this issue, rep-
resented by the Senator from Montana
anhd the Senator from Arizona, Intend
once again to repeat thelr opening state-
ments without giving us the right to have
an equal amount of time?

The PRESIDING OFFICER. May 1 say
to the distinguished Senator from South
Dakota that the Parlismentarian in-
forms me that that is not a parliamen-
tary nquiry. We have no knowledsge of
the intentions of the distinguished man-
agers of the blil.

The Chair is not in a position where
he can respond to that question.

Mr. ABOUREZK. We are ready to pro-
ceed, if they are.

The PRESIDING OFFICER. The Sen-
ator from Montana Is recognized.

Mr. METCALP., Mr. President, when
this bl was previously considered——

Mr. MONTOYA. Wil the Senator yield
for a unanimous-consent request?

Mr. METCALF. Yes, I yield.

Mr. MONTOYA. Mr. President, I ask
uhanimous consent that my legislative
assistant, Mr, Mike Daly, be allowed to
be here in the Chamber and to advise me
with respect to this bill during the pend-
ency of it.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr, DOMENICI Wil the Senator
yield?
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© Mr. METCALF. I yleld to the Senator
from New Mexico (Mr. DOMENICI).

Mr, DOMENICI. Mr. President, I ask
unanimous consent that Bruck Paster-
nak of my staff be granted floor privi-
leges during consideration of this matter,

The PRESIDING OFFICER. Without
oijection, it is so ordered.

Mr, METCALF. I yield to the Senator
from Arizona {(Mr. FANNIN).

Mr. FANNIN. Mr. President, I ask
unanimous consent that during the floor
debate and votes on H.R. 10337, to re-
solve the Navajo-Hopi land dispute, the
following individuals be allowed the
privileges of the floor: Harrison Loesch,
Fred Craft, Mary Adele Shute, Margaret
Lane, and Irving Emerson of Senator
GoLbwATER'S staff.

The PRESIDING OFFICER. without
objection, it is so ordered.

Mr, METCALF, Mr, President, when
thiz bill was considered and brought up
previously, my opening statement was
interrupted by the Senator from South
Dakota. I had asked, as has ajready
been brought out, unanimous consetit to
renew that opening statemeni at this
time, Subsequently, I asked unanimous
consent that my opening statement be
included in the Recorp for November
26 at page 37545. The statement is
printed in full therein. It is my opening
statement for this matter, and it has
been available for my colleagues to read
and to understand some of the prelim-
inary issues involved. Therefore, I shall
now read my opening statement, but I
yield such time as he may need to the
senior Senator from Arizona (Mr. FaN-
NIN), who has been working so diligently
ont this bill in the Commitieec on the In-
terior,

I also authorize him to yield such time
as he may need to his colleagues.

Mr. ABOUREZK. Will the Senator
yield for & unanimous-consent request?

Mr. METCALF. Yes, I am delighted
to yield to the Senator from South
Dakota.

Mr, ABOUREZH. Mr, President, I ask
unanimous consent that Teresa Burt, of
Senator KENWEDY's staff, be allowed priv-
{teges of the floor during debate and vote
on this measure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr, METCALF. As I understand, Mr.
President, I do not have to renew my
unanimous-consent request for the vari-
ous committee members who have heen
authorized to ke on the floor by previous
unanimous-consent request for this bill?

The PRESIDING OFFICER. The Sen-
ator is correct.

.~ Mr. METCALF. I thank the Presiding
Qfficer.

Mr. FANNIN. Mr. President, I express
my appreciation and thanks to the dis-
tinguished Senator from Montana for the
manner in which he has handled this
legislation. I wish to say to the distin-
guished Senator from South Dakota that,
due to his interruption, the Senator from
Arizona did not have the opportunity to
present his statement and will do so at
this time.

Mr. President, the bill before the Sen-
ate, H R, 10337 as amended by the Sen-
ate Interlor Committee, represents the
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culmination of a long period of dedicated
work. As you have heard, the troubles
between the Hopi and Navaic Tribes
which necessitated a congressional so-
lution are of very long standing indeed.
‘They began even before the setting aside
of the Hopi Reservation in 1882 and have
continued without remission and to the
great detriment of both tribes ever since.
In 1958, Congress made its Initial at-
tempt to solve the matter but did not
recognize that considering the over-
whelming number of the Navajo and
the long history of conflict, no solution
could be achieved without provision for
partition of the jointly held lands. That
the 1958 act was only partially success-
ful is proved by the 16 years of litigation
and the fallure to enforce court decrees
which followed passage of that bill.

For many years both preceding and
following that 1958 act, Senatoer Gokp-
waTeEr and I have been personally and
deeply involved in this affair, as indeed
have all the residents of my State of
Arizona. I assure you that the committee
bill and the committee amendments to
it which have been mentioned by our es-
teemed colleague from Montana (Mr.
METCALF) represent tha best judgment of
those most acguainted with the problem
after long and dedicated examination of
possible solutions. No soiution is perfect.
Administration of this bill will neces-
sarily result in & certain amount of dis-
location and the removal of some persons
from their present residences. It must
not be forgotien however, that those who
must be moved are not in their present
locations by any right which can override
the right of the Hopi Tribe to the use of
the lands to which it is legally entitled.
And the financial advantages to those
whe do mave represent & great oppor-
tunity for them and for the Navajo Trihe.

You have heard an outline of the legis-~
lative effort which has gone into the
production of this bill both on the House
side and in this body. The bill, as our
committee has reported, allows one last
chance for mutual agreement and settle-
ment between the tribes, but failing such
& solution, the U.8. District Court for the
District of Arizona is mandated to par-
tition the land in accordance with the
guidelines of the bill and to enforce its
decision in the usual way. The bill pro-
vides guidelines which require the court
to minimize any such possible impacts.
It also provides authority for the acqui-
sition and transfer to the Navajo of up
to 250,000 acres of public lands to pre-
vent a so-called loss of land base claim-
ed to be suffered by the Navajo Tribe as
a result of partition. It 1s to be noted
that in truth there would be no such loss
of land base if the Navajo Tribe had
oheyved the court decision and allowed
the Hopt the use of land to which that
tribe is entitled. Nevertheless, in lean-
ing backward to prevent personal hard-
ship and dislocation, the committee has
seen fit to deal generously with the
Nagvajo.

The section of the bill which has per-
haps caused the most controversy and
which is the main subject of a “Dear
Colleague” letter Senators have received
from its opponents, is section 8, which
legislatively transfers to the Hopi Tribe
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approximately 243,000 acres in what we
eall the Moencopi area. It is uncontro-
verted that the Hopis are entitled to the
use and occupancy of land in this area,
There have heen questions as to the
amount and there have been questions as
to the process by which they should be
put into possession. The experience of
15 years of litigation following the 1958
act with its sitendant biflerness, heavy
expense, and preemption of court time,
persuaded the House Interior Commit-
tee, the House, and the Senate Interior
Committee that we should not repeat
such a fiasco. For thiz reason, the bill
provides a direct congressional disposi-
tion of that portion of the Moencopi area
to which, in the opinion of the commit-
tee, the Hopis are entitled under the
1934 act. That act defined the boundar-
ies of the area allocated to the Navajo
Tribe and to such other Indiahs as were
located thereon. It would be foolish to
deny that the Navajo Tribe is bitterly
opposed to this proviston of the bill and
it and its lawyers are threatening liti-
gation should the bill pass as written.
But the Constitution of the United
States clearly grants the Congress the
right and duty to handle such matters,
and it must be realized that the amend-
ment to this section proposed by its op-
ponents specifically provides for litiga-
tion on the same massive scale as did
the 1958 act. So, there could be litiga-
tion in either event and it is the judg-
ment of the House and of the Senate
Interior Committee that the risks and
expense of litigation attacking this pro-
vision are far less and far more expedi-
tiously disposed of than would be the
case if Senator Asourezk’s amendment
were adopted.

The consideration of these matiers by
the Congress has been fraught with dif-
ficulty, has been subject to emotional dis-
play by both tribes, and is traumatic to
all members of the committees who have
studied the sitnation. But this bill repre-
sents the best judgment after extended
and mature consideration, deuhle and
triple sets of hearinegs in the House and
full hearings in the Senate. It will not be
cheap to administer--—the total cost is
estimated at $52,000,000—but is reason-
able and indeed a hargain price to pay for
the final solution of this long-festering
matter which has inhibited the develop-
ment of the tribes, unnecessarily depleted
their substance in legal fees and ex-
penses, crused extreme difficulty to the
Bureau of Indian Affairs through at least
five administrations, and troubled the
entire State of Arizona for at least as
long. The effort to obtain a proper hill
and o proper legislative solution has been
nonpolitical and kbipartisan and has
crossed almost all the philosophical at-
titudes and shades of political opinion
represented in this body. The bill before
us represents a great deal of dedicated
work by a large number of people and
expresses the consensus of that group.
The changes made in H.R. 10337 by the
Senate Interior Committee have been ex-
amined and informally passed upon by
many of the members of the House In-
terior Committee, and we are unofficially
informed that body stands ready to ac-
cept them, There is, therefore, every
chance that this bill will become law in
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the Immediate fufure if we pass it as
written and amended by the Senate In-
terior Committee,

Senators have already heard, and I
cannot too strongly repeat that the bill
as written is a delicate balance which, if
not maintained, will result In total un-
acceptability by the House and will ne-
gate the results of many months work. I
strongly urge the Senate to pass it as
fmended_ hy the Senate Interior Commit-

ee.

The PRESIDING OFFICER
ProxmIag), Who vields time?

Mr, METCALF. I yield the Senator
from Arizona (Mr. GOLDWATER) such
time as he may require.

Mr. GOLDWATER. Mr. President, first
I want to thank the Senator from Mon-
tana for his long and falthful work in
this fleld. It is always reassuring to find
committes members who know and honor
thelr responsibilities, and I thank him
for it,

I rise in support of the Senate Interior
Committee bill—H.R, 10337—to resolve
& century old land dispute between the
Hopi and Navajo Indian Tribes. Mr.
President, this is important: All of the
land in controversy is within the State
of Arizona.

As an Arizonan, I have lived with this
issue all of my life. I have seen the dis-
pute grow and fester as the result of a
policy of “wait-and-see” by Congress,
bureaucratic indifference by Federal offi-
cials, and illegal governmental restraints
on Hopi rights in the area. In the words
of the Ninth Circult Court of Appeals:

It 1s now undoubtedly past time for Con-
gress to nct to alleviate the hardship occp-
sioned by (this long history.)

The main dispute involves the claims
of the two tribes to land within a reser-
vation in northeastern Arizona created
by the Executive order of December 18,
1882, There is no question as to which
tribe was there first. The Hopis were.

In fact, the U.S, District Court for
Arizona stated in 1962 that:

No Indians In this country have a longer
authentlcated history than the Hopls. The
Court has alse found that “(b)efore 1300
AD., and perhaps as far back as 600 AD,
the ancestors of the Hopis occupied the area
{in dispute) .”

In fact, Mr. President, the village of
Oraibi is the oldest continuously in-
habited village on the North American
Continent. It is my belief, and I am
somewhat of a student in this fleld, that
that village is over 2,500 years old.

As to the Navajo, the court said:

From sll historic evidence it appears that
the Navajos entered what is now Arizona in
the 1agt half of the 18th Century,

This is at least 450 ysars later than
the Hopis.

Mr, President, when the Spaniards
first came into northern Arizona and
northern New Mexico in 1542, there is
no mention—no mention in any diary or
any writings—of a tribe known as Diné,
which is the Navajo name fer their peo-
ple, or Navajo, which is 8 word either
derivative from the Spanish “navaja’”
which means clasp knife or fighting
knife, or & word handed down by the
Tewa Indians meaning something else.

(Mr.
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There iIs no record at all of thelr having
been there,

The court sald that in 1832 an Execu-
tive order was issued to reserve for the
Hopis sufficient living space against ad-
vancing settlers and Navajos. But be-
cause of the dispossesslon of the Hopis
Irom most of the 1882 reservation by
what Federal courts have described as
“the combined effects of Navajo Intru-
sions and depredations” and illegal “ad-
ministrative actlon extending from
1937," the Hopis have been denled the
Joint and equal interests in the joint use
areas of the reservation to which the
Federal courts universally have held
that they are legally entitled.

There are at least four Federal court
decisions, including one by the Supreme
Court, which have decided that the
Hopis have right to the actual joint use
and possession of the lands in this area.
However, the exclusion of the Hopis
from the land has been so severe that
the District Court of Arizona found that.:

Hopl use of the Joint-TUse Area for grazm-
ing since September 28, 1063, has been less
than 1% because of the harasgsment, mis-
treatment, verbal abuse, and threats of the
Navnjos,

According to the court, Navajo ac-
tivities, approved by governmental inac-
tion, have included mutilation of Hapi
livestock by cutting off their tails or ears
and the shooting of cattle,

Mr. President, it is long past the time
when Congress should have assumed its
responsibility over Indian affairs and
mandated & settlement of this tragic
dispute. It is time we cease studying the
issue and aid these two tribes in reach-
ing a just and prompt decision of their
dispute.

This 1s exactly what the commiltee-
reported bill will do. It provides a final
negotiation process. It gives the court
needed suthority to partition the land
in the event no voluntary seftlement is
reached. And it provides for fair and
generous payments for any persons who
relocate pursuani to the setitlement or
partition order,

If the final negotiation fails, the hill
provides for partition in egual shares.
The last thing in the world that the
Hopis want is the sellout of their inter-
est after years of strugzle to protect
their right of use and possession of the
land.,

Throughout a decade of attempted
past negotiations with the Navajo Tribe,
the Hopl Trihe has consistently rejected
the proposal that they give up their in-
erest and the Navajos keep all or most of
the land. For this reason, the language
of the committee hill must be retained
which provides for a partilion line to be
drawn in shares equal both “in acreage
and quality.”

Any change of this criteria can only be
a “Trojan’s horse” for buying off the
Hopis, who are unwilling to be paid off.
There has been an unlawful taking of
land from the Hopi people and I belleve
strongly that any compulsory resolution
of the issue should return the land to
the Hopi Tribe.

Finally, Mr. President, I turn to a sec-
ond area of land in dispufe between the
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two tribes, called Moencopl. The Hopl
Tribe held, and still claims, aboriginal
rights in the area. It is an unchallenged
fact that their vse of Moencopi precedes
that of the Navajo.

Mr, President, let me inject here a little
more on that argument, When the Nava-
lo treaty was first signed in 1868, it rec-
ognized as treaty land about 1,500 acres
of land in an area we now call Canyon
de Chelly. Do not ask me why it is ealled
that, but it Is called Canyon de Chelly,
Since that time nontreaty lands have
been granted to the Navajo by Presiden-
tial proclamation to the extent that the
total land area of the Navajo reserva-
tion is now 16 million acres, larger than
many eastern Stotes, with a population
of probably over 130,000.

Now, I mention this because at times
the Navajos will claim ahoriginal rights.
I can remember, as relatively young as I
am, wheh no Navajos lived around Moen-
copi Wash. It has historically been a
site—in fact, a village named Moencopi
of the Hopi and the Moencopi Wash
rising as it does on Black Mesa, and
flowing down there with this rather
paltry stream of watber, has for hundreds
and lmndreds of years been practically
the only irrigated land that these Hopls
should have.

I mention it for another purpeose: that
there is no question as to which people
settled there first. ¥You need only go back
into Mormon hooks to discover which
Indians the Mormons first talked with
when they came and established Tuba
City, which is a trading post on the west
banks of Moencopl. They talked with the
Hopi. The Navajo had not come yet.

The Hopi Tribe actually claims an
interest in about 1 million acres of Mogn-~
copi based upon statutory language re-
garding that area which is similar to the
language interpreted by law as to the
1882 reservation which gives the Navajo
Tribe & half interest in that reservation.
The Hopls refer to the language in the
1934 Act of Congress setting aside a res-
ervation “for the benefit of the Navajo
and such other Indians as may already
be located thereon.”

As the Hopis obviously were in that
area in 1934 when this reservation was
set aside, they claim that they are in a
position to have the benefit of the same
kind of interpretation as the Navajos
had in the language creating the 1882
reservation. The Navajo Tribe, on the
other hand, contends the Hopis have
rights only to some 34,000 acres they
now occupy within Moencopi.

The comn.itiee provision for partilion
of some 243,000 acres to the Hopis, leav-
ing 95 percent of the western Navajo
Reservatlon with the Navajos, 1s a com-
promise between the two competing po-
sitions I have described. The area chosen
is based on natural houndaries and set-
tlement locations,

It is also consistent with the Walker-
Dalton line, which was a survey of the
land used by the Hopi in this area it
1933, just 1 year before passage of the
1934 Reservation Act. The Walker-Dal-
ton survey reported that the Hopl Tribe
then used approximately 246,000 acres
in Moencopi.
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Now, Mr. Presiden$, I might Inject
here that land is a very sacred thing to
the Hopl Indlan. It has practically no
such strength to the Navajo. But just as
we settled a dispute in this boedy last
year over g lake in New Mexico that the
Indians claimed was theirs and should
be theirs because of the rellgious sig-
nificance—and I backed that to the hilt—
50 are we talking today about land that
has great religlous significance to the
Hopi. Do not ask me how they di-
vide it up, No non-Indian can tell you,
but they can go out on that reservation
and tell you, '“This is the land of such-
and-such s god. This is the land of such-
anhd-such a religious day.”

So they divided it up, not with s map,
only with the knowledge and the know-
ing of their medicine men. S¢ we are not
talking here just about something that
might be of monetary value to them. We
are talking of scmething that has very
sacred value to them.

1 was a little amused the other day in
the campaign in Arizona when a candi-
date running for a seat in the House of
Representatives sugaested going up on
the Hopl lands and drilling wells. Well
now, this is the last thing you do on
Hopli land because they do not like holes
being drilled in their god, the God of the
Earth.

I can recall Hotevilla, which is a small
village some distance from Moencaopi,
when the Indian Service drilled a well
and the Indians demanded that it be
taken down, and it was, but it was trans-
ferred ahout 3 miles away to a village
called Bakabi because the inhabitants
did not cling to the religtous belief that
the citizens of Hotevilla believed in.

And now, Mr. President, the commit-
tee provision is a considered and logical
resolution of the Moencopi issue and Is
necessary to put these tribes in posses-
sion and use of their lands now, without
awaiting the outcome of several decades
of court battles between the tribes. I
might add that the 1334 Reservation Act
has no vardstick for judicial partition
and this issue is clearly the kind of pol-
ey decislon which Congress must make
on its own.

Mr. President, I recognize that the
Navajo Tribe may present the guestion
of “just compensation” in the Federal
courts should Congress pass the Moen-
copl provision, but even if such g court
case were eventually successful and the
United States had to pay comipensation,
this would not affect the partitioning of
the lands effective immediately with
passage of this bill.

In closing, Mr, President, I say that
I have the greatest respect and admira-
tion and, even love, for hoth of these
tribes. Since I can remember, since I was
a boy of about 6 years old, I have been
living with, working with, and visiting
these people. I have tremendous respect
for hoth of them. They are among the
finest people that you could find on this
Earth.

I might say, Mr. President, if we non-
Indians patterned ourselves after both
the Navajo and the Hopi we would be in
a lot less (rouble. They have very, very
high moral standards. They have very
high religious beliefs that they adhere
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to. They believe In their families; they
believe in ritual: they believe in passing
on the wonderful herltage of heart that
15 theirs,

They do not want to change, They do
not want to live like non-Indians. They
want to live like Indians have lived for
thousands apd thousands of years.

We are golng to see them change, no
question about that. We can see changes
beginning amongst the Navajo, particu-
larly those who live close to the com-
munities surrounding the reservations.

We are not asking for anything against
the Navajo and for the Hopl, even though
the Navajo is the largest tribe in the
United States and probably contains 20
to 26 percent of all the Indians that come
within the United States, with all the
400 tribes within the continental limits
of the United States, and the Hopi, a
relatively small tribe of some 7,000, liv-
ing on a much smalier reservation—in
fact, I have said if I were politically
smart I would be backing the Navajo.

I do not happen to be particularly
politically smaré, I believe the Hopi is
right, and I think it is time that we set
this whole matter straight by action in
the body.

1 ask for the support of the Senate for
H.IR. 10337 as the best way of ending
the serious disputes between the tribes,
and securing the rights and the welfare
of both people.

Mr. President, I yield the floor.

The PRESIDING OFFICER, Who
yvields time?

Mr, METCALF, Mr. Prestdent, I would
suggest now that we make our opening
statements and that the Senator from
South Dakota make his opening sfate-
ment.

Mr. ABOUREZK. Mr, President, how
much time is remaining to both sides?

The PRESIDING OFFICER. The Sen-
ator from Montane has 35 minutes re-
maining; the Senator from South Da-
kota has 60 minutes remaining,

Mr. ABOUREZE. Mr. President, I ask
unanimous consent that Sherwin Broad-
head be allowed the privitege of the floor
during this debate and vote on this
matter.

The PRESIDING OFFICER (Mr. Mc-
InTyRE}). Without objection, it is so or-
dered.

Mr, ABCUREZK, Mr, President, I no-
ticed that when the Senator from Ari-
zonga (Mr. GoLDWATER} made his opening
statement and when he read his prepared
statement he talked about the depreda-
tions of the Navajo, the size of tribe, and
now they push around the Hopi. Then
when the remarks came off the cuff from
the Sehator from Arizona foliowing his
written statement, he talked abkout the
warmth and the goodness of both the
Navajo and the Hopi people,

I would rather agsociate myself with
his off-the-cuff remarks than with his
written statement.

I think, as chalrman of the Indian Af-
fairs Subcommittes, the work that I have
done in the field of Indian aficirs both
here in the Senate and in private life
back in South Dakota bear out my feel-
ings for the Indian people throughout the
counttry, and I do believe that we ought
not try to paint a bad picture of one tribe
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or the other In an effort to get some kind
of legistation passed or defeated because
to do that is to do injustice to the people
of the Navajo and the Hopl as well.

I personally consider the Navaje and
the Hopi to be equally generous, kind,
outgoing, and very, very, good people.

My effort in trying to oppose what
some of the members of the commitiee
have done, in this cese the majority of
the members, Is to try to achieve some
balance at some element of fairness in
the dealings of the Congress with respect
to the Navajo and with the Hopl I do
not believe we ought to try to make
either tribe sound bad.

As a matter of fact, the shootings and
the violence that have been talked about
in newspaper reports, and that have been
referred to in one or two of the opening
statements here this morning, happened
only in the newspapets, for the most
part.

When I went down and chaired hear-
ings in 1973, the Nevajo sat on one side
of the hearing room and the Hopi sat on
the other side and they mingled with
each other in a very [riendly Iashion at
the recesses the committee had during
the hearings.

In addition, I would also ke to point
out that of the references to the bad
feelines between the two tribes, they
simply do not exlst. They exist only in
the minds of their lawyers and of their
non-Indian proponents on both sides.

Last year, or the last time the chair-
man of the Hopi Tribe, Abbott Sekaguap-
tewa, was inaugurated, during his last
inauguration the Navaio leaders, includ-
ing the fribal chairman, attended his
inauguration. Now, Peter MacDonald,
chairman of the Navajo Tribe, will soon
have an inauguration ceremony—1I think
it is in January—and the leaders of the
Hopi Tribe have already indicated they
are going to attend. It Is a kind of family
gathering.

So I would hiope that nowhere on the
floor of the Senate today during this de-
bate that any Senator use the word “de-
predation” by one tribe against another
because it simply does not exist and 1
think we do a disserviee to both tribes by
trying to bring that up.

Second, I want to state that the Nav-
ajo, the Navajo people themselves, did
not become aware until just recentiy, I
am sure, of the Executive order that was
signed in 1882 giving equal and joint in-
terest to what we call the joint use area
to both tribes.

The Navajos through the years, wan-
dered about, they grazed their sheep and
their cattle, and the Bureau of Indian
Affairs even encouraged them to stay in
the joint use area because they huilt
schools for the Navajo, they provided
some of the service that the BIA pro-
vides for all Indians for the Navajo in
that area without ever being really tough
about it.

S0 the BIA really did nothing to dis-
approve of the Navajos moving onto
this area.

When Senator Gorpwarer talked
about 16 million acres of other land
the Navajo could move onto, we really
are talking about people and how they
make a living and what they do on the
land.
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The Senator talked sbout 16 milllon
acres of land that has not all that much
grazing property included with it. If we
put 6,500 or 8,000 Navajo people in the
other part of the Navajo Reservation,
which is slready over used, we have done
an injustice to the Navajo people al-
ready living there and to the Navajo that
are being taken out of the joint use aren
that they consider to be thelr home, that
they do not belleve they have wrongfully
taken from anybody, because, very truth-
fully, they do not understand joint use
area, they do not understand Executive
orders, and they do noi really under-
stand property lines, because that is not
the Indian way of doing things.

I think if we are going to do this, we
ought to make some kind of provision
to find land to put those poeple on se
that they can continue to live the way
they have lived since their beginning,

Now, the telk about relocation money,
the talk about the BIA and the Govern-
ment helping relocate those 8,000 Navajo,
or 6,500, whatever the flgure might be
agreed upon, the talk about making it
easy for them to move is meaningless, as
well, when we talk about people whose
only relationship to anything is & rela-
tlonship fo land, where money means so
much less than land.

How dees one tell the Navajo stock
grazer and his family that they can no
longer eraze their stock on the places
they have egrazed them since they were
horn and since they were small children?
That is something that is going to be very
difficult for the Government to do.

In my effort in trying to slow down
what I consider to be a removal from the
Iand of the Navajo people in the foint use
area over a very short period of time, my
efforts are to prevent a class of refugees
belng created that the Geovernment and
Congress and every Member of this Sen-
ate will regret when that time comes.

I agree and the Navajo agree, the
leadership at least right now agrees, that
the Hopis are absolutely entitled to what
the court has awarded them, and I agree
with that. I do not disagree, and I think
they ought to have it coming to them.

The Hopis have indicated they will
graze their livestoek on that land. They
do not want to live there because they
live on the mesas. In all the hearings we
have had, they never said they intended
to live on that joint use area.

In reality, what we are doing if we do
this in the rush that the Senators from
Arizona would like to do, we are replac-
ing humen beings with livestock and I
do not think that is fair. It is not fair
at all.

I want to just refer briefly to the Mo-
encopl area. The Moencopi aren is off to
the side of the 1882 treaty area. As Sen-
ator FaNNIN said in his opening state-
ment, the 1934 act said the Moencopi
area is granted to the Navajo Indlans
and such other Indians as may thercon
be located.

Then without adeguate testimony,
without adequate investigation by the
Interior Committee or the Indian Affairs
Subcommittee on Moencopi, the com-
mittee awarded all 243,000 acres of the
Moencopi area to the Hopi without
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knowing who has property rights, who
has any kind of rights to that area.

Now, it was sald by Benator METCALF
at an earlier time that he wanted to end
the litigation of the Moencopl aren. It
hes never been litigated.

I can guarantee that this congres-
sional imposition of 243,000 acres, part
of which is Navajo land, 243,000 acres
just given to the Hopis without consid-
eration of the Navajo rights, will cer-
tainly bring & lot of litigation that we
will regret later on. I think we will be
making the greatest mistake of our lves
if we do this arbitrarily, as the majority
of the committee wants to do, to give
the Moencopi land arbitrarily, abso-
lutely and totally to the Hopis. In my
opinion, it is a violation of the Ififth
amendment right of the Navajo people,
the right not to have their property
taken from them without due process of
law. That certainly will be the basls for a
new lawsuit the minute that the Presi-
dent signs this particular provision into
law.

There was no testimony at any stage ~f
the hearing process, no investigation by
the committee staff, as to who has the
right in that Moencopi land.

Senator MonTova will offer an amend-
ment to redress that particular griev-
ance, ’

I would ask that the Members of the
Senate try to be fair In this matter, as
we have tried to be. I do not think we
ought to railroad or steamroll anything
over the wishes of either one tribe or the
other. I think that would be the height
of unfairness.

Mr. President, I reserve the remainder
of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. METCALF. Mr. President, we do
have a committee amendment, as I men-
tioned in my opening statement. I he-
lieve at this time it would be appropriate
to call up the committee amendment.
I yield to the Senstor from Arizona (Mr.
FanniN) on this amendment.

Mr. BIBLE. Will the Senator from
Montang yield to me for a statement on
this bill, ahead of offering the committee
amendment?

Mr. METCALF. I yield o the Senator
from Nevada.

Mr. BIBLE. Mr. President, I rise in
support of the committee bill and to urge
its approval without amendment,

It has bheen 16 years since the Congress
enacted special legislation providing for
judicial settlement of the conflicting
claims of the Hopl and Navajo tribes to
the lands within the 1882 Hopl Resarva-
tion. The Pederal court in Arizona ren-
dered its decision in 1962—more than 12
vears ago. That decision was affirmed by
the Supreme Court in June 1963—more
than 11 years ago.

The dispute persists not because there
is any dquestion about the respective
rights of the Hopi and the Navajo tribes
to the lands, but because action by the
Congress is needed to implement the de-
cision of the court. Action by the Con-
gress is needed to finally resolve a long
and bitter controversy that has persisted
since well before the turn of the century.
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Angd if the Senate fails to act now I have
no doubt that the next Conpress will
have to confront the same fssue. This is
8 problem that neither the courts nor
the tribes have been able to settle.

The House has twice approved the
necessary legislation. In the 924 Con-
gress the Houge-passed bill died here in
the Senate. The bill now befors the Sen-
ate passed the House last May. It is now
up to the Senate to join with the other
body o provide the means for resolving
this controversy. I hope we will do this
today.

The commitiee bill now before the
Senate represents a compromise which
really favors neither tribe. It protects the
interests of both tribes. The Hopis very
much desire that they receive possession
of their half of the jointly owned lands.
The bill accomplishes this objective by
requiring the court to partition to the
Navajo and Hopi Tribes egual area and
equal quality of laads. Any difference in
the area or quality of the lands parti-
tioned uuder the bill is to be de minimus.
This is as it should be, because accord-
Ing to the court decisions that 1s the
right of each tribe,

Tha Navajos have been concerned
about the problem of relocation. The biil
very adequately handles this matter as
well. Under the bill's provisions, Navajo
families will be paid for their households
at an extremely fair rate. In addition, an
incentive payment is provided to Indian
families if they elect to resetile early.
This incentive diminishes each year, thus
enicouraging an early, voluntary resolu-
tion of the conflict.

The bill also creabtes a commission
which is empowered to study the antic-
ipated resettlement problems and affords
an oppoertunity to the trites to avoid con-
templated difficulties. -

Moreover, the bill requires that each
tribe attempt once again to resolve their
differences through mutual agreement
under the auspices of the FPederal Media-
tion and Conciliation Service.

Finally, like the House-passed version,
the Senate Interior Committee bill solves
the growing problem of Hopi-Navajo
relations in the area around Moencopi.
The Hopi tribe is awarded approximately
250,000 acres in this area, all of which
Jand has been determined by the Indian
Claims Comimission to be aboriginal Hopi
land, The Navajos are granted the right
to acquire an additional 250,000 acres of
land, adding it to their reservation. This
matter is handled in such a way to avoid
years of litigation and further reseitle-
ment problems,

In short, the committee’'s bill repre-
sents a compromise which answers vir-
tually all of the difficult guestions in-
volved in this controversy. It should he
passed now without further delay, and
without amendment.

Mr. President, I yield the floor, and I
thanlk the Senator from Montana.

My, METCALF. I thank the Senator
from Ncvada for a very appropriate and
helpful statement.

Mr. JACKSON., Mr. President, H.R.
10337, as amended, would provide for the
resolution of two longstanding and often
bitter land disputes between the Navajo
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and Hopl people. This bill is in no small
part made necessary by a century of fail-
ure of the Federal Government to meet
its basic trust and legal obligations to
the two tribes. It, moreover, is the cul-
mination of 16 years of well meaning, hut
halting efforts by Congress to facilitate
a resolution of these disputes.

H.R. 10337, a5 amended, is a complex
legislative proposal which is the product
of lengthy and difficult committes mark-
up sessions. This measure was shaped
during four markup sesslons in August
and September after two full Congresses
of hearings and investigations. The con-
sensus is embodied in the 11 guiding
principles which the committee employed
in designing H.R. 10337, as amended. Al-
though these principles are listed on
pages 19 and 20 of the report, they are
worth inserting at this point in the Rec-
ORD. Mr. President, I ask unanimous con-
sent that they be so printed at the end
of my remarks.

The PRESIDING OFFICER. Without
objection, it 1s so ordered.

(See exhibit 1.)

Mr. JACKSON. Mr. President, during
mark-up, the committee discovered that
no biil pending before it adequately re-
flected these guiding prineciples. Instead,
we found 1t necessary to offer to the
Senate today an entirely new measure in
the form of a substitute amendment to
H.R. 10337. Throughout the considera-
tion of this substitute bill, rollecall votes
were taken, several of them resulted in
divided votes. Yet, the unanimous vote
to report the measure to the Senate floor
is evidence that I and, I assumne, other
members of the committee who may
have cast losing votes in committes
mark-up, believe that the bill generally
provides for a fair, equitable, and lasting
resolution of the disputes.

In my mind, the most difficult igssues
confronting the commitiee concerned
the use of land partitioning as a means of
resplving the joint use area and Moen-
copt area disputes. I would like to review
these issues for my colleagues.

In 1958, against a long-standing his-
tory of controversy over the joint use
area, the Congress enacted a law au-
thorizing the Hopi and Navajo Tribes to
enter into suit before a special three-
judge panel of the district court in order
to settle the confiicting rights and in-
terests in and to that area. In 1862, the
district court for the district of Arizona
reached a decision on the resulting suit,
The Healing against Jones decision
found, ameng other things, that the two
tribes possessed “joint, undivided, and
equal rights” to the area. However, the
court also stated that it could not divide
those rights because it did not possess
the reguisite authority to order a par-
titioning of the Iland. This decision wasg
affirmed by the Supreme Court in 1963

The subsequent history of the area has
been replete with numerous administra-
tive and judicial efforts to define and en-
force a true sharing of the joint, un-
divided, and equal interests of the two
trikes in an area which is under the ef-
fective control of only one tribe, the
Navajo. The most recent event in this
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history was the September 12, 1974, de-
clsion of the ninth circuit court in Ham-
ilion agailnst MacDonald. This court
firmly denled sppeals by the Navaio
Tribe from orders of compliance lssued
by the district court. These orders re-
quired the Navajo Tribe to follow a plan
of the Pederal Government to preserve
the respective rights of the tribes in the
joint use area as determined in the Heal-
ing decislon.

This plan, among other things, pro-
vides for removal of livestock from the
jolnt use area, restricting further Navajo
building, and platting of new man-
agement units for use In future land
recovery programs. In reaching the de-
cision, the circuit court suggested that
there might be sufficient grounds to find
the Navajo responsible for “ouster” of
the Hopi and for “waste” of the land
resource.

At the outset the committee recognized
that the driving force behind any Nav-
ajo-Hopi legislation was to provide the
missing partition authority to the dis-
trict court. We also held no {llusion that,
if final judical resolution were to prove
necessary, the court would, in all likeli-
hood, exercise that authority. The report
summarizes the reasons for this belief:
the court, in effect, asked for this au-
thority; the court has enjoyed scant suc-
cess in attempting to enforce both tribes’
rights and interests absent the authority;
both tribes are vehement in their de-
mands for the land itself and not for any
compensation in turn for surrendering
rights and interests, and both tribes’
economy and culture are closely linked to
the land.

Yet, no one on the commitiee could
remain absolutely sanguine about au-
thorizing the use of this partitioning
power. The potential adverse economie,
cultural, and social impacts which conld
result from a precipitous wielding of this
power are indeed awesome. We need not
speculate on what these impacts might
be; we need only review the truly dis-
graceful history of past official Indian
removal efforts. The committee strongly
believed that, with this potential, the
partition authority could not be granted
to the court in an unfettered manner.
‘We recognized a critical responsibility to
provide the court with guidelines con-
cerning the exercise of that authority.

First the bill states that, if the author-
ity is exercised, the lands divided must
“insofar as is practicable, be equal in
acreage and gquality.” This is a clear
recognition of the desire of both tribes
for the land and not for compensation
for lost rights and of the finding in the
Healing case that the tribal interests in
the joint use area are “equal”.

Yef this guideline is strongly condi-
tioned by the “insofar as is practicabie™
Ianguage, by the various means of meet-
ing the equality standard, and by the
proviso which allows departures from the
equality standard with compensation
from the tribe with a greater-than-equal
share of the divided land to the tribe
with the lesser share. The committee be-
lieved that departures from the equality
standard might be reguired for numerous
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reasons, all of which are stated in the
other guldelines for the court contained
in section 6 of H.R. 10337, as amended.

However, the most Important of these
guidelines and the one which is stressed
in the report is the guldeline which pro-
vides that any partitioning should be
done g0 as to keep the most densely set-
tled areas of one tribe within that tribe’s
reservation. This clearly is the best way
to minimize the potentially adverse im-
pacts of relocation which I have already
mentioned.

Mr. President, I have saig that parti-
tioning is a particularly powerful tool
and a tool which will likely be employed
by the distriet court if it is called upon
te make a final adjudication of the joint
use area dispute. I have also described
how we have attempted to control the
use of that power. However, the best way
to insure that the power will not be used
unwisely is not to use it all.

For this reason and in the belief that
the best and most lasting resolution of
any dispute is one agreed to voluntarily
by the parties involved, H.R. 10337 pro-
vides for & 6-month negotiating period
concerning the Jjoint use area con-
troversy, We have made every effort to
structure the negotiating process 50 as to
provide an environment which offers the
best possible opportunities to arrive at a
full agreement. Among other things, we
have required the iribal councils to
certify negotiating teams with full power
to bind their respective tribes, and we
have provided to those teams the service
of a professional mediator and a Pres-
identially appointed interagency commit-
tee to facilitate requests of the mediator
for information, personnel or services
from Federal agencies.

Mr. President, 1t is in the interest of
both the Navajo and the Hopl that every
effort be expended to achieve a volun-
tary negotiated settlement rather than
submit to a compulsory judicial seitle-
ment, Clearly, both tribes can, through
the negotiating proeess, protect their
most vital interests, interests which a
court which is not steeped in the culture,
society, or econcraic life of each tribe
may not even perceive. I, for one, expect
that each tribe will, in a spirit of en-
lightened self-interest, enter the negotia-
tions with the desire to make them work
and to avoid a dictated judicial settle-
ment.

The second difficult issue concerned the
method of resolving the Moencopi area
dispute. My views on this issue are set
forth in & separate statement I will be
making today,

Mr, President, despite this one con-
cern of mine on the Moencopi area, I
wish to reiterate my full support for
H.R. 10337, as ordered reported. No
settlement can avoid inflicting a measure
of hardship, no settlement can be de-
signed which will be joyfully embraced
by all interested parties. The committee
has lakored long and hard to tailor a
legislative proposal to provide for an
equitable and lasting settlement of the
Navajo-Hopl land disputes. I believe we
have succeeded in meeting this basic
purpose,
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I commend H.R. 10337, as amended, to
my colleagues, I believe 1t merits your
support.

ExumeIiT 1

V. CoMMITTEE CONSIDERATION OF LEGISLATIVE
ALTERNATIVES

During Its deliberations on the several pro-
posala pending before the Committee, the
members followed certain guiding principles.
These prineiples were!

1. That justice shd equity for the Hop!
and Navalo people dictate an early resolution
of the joint use area and the 1634 reservation
lands disputes and awift Congressional ap-
proval of the necessary enabiing leglslation;

2, That the decision of the three-judge
Court in the Healing case that the Navajo
and Hopl Tribes have joint, undivided and
egual rights and Interests in the Jolnt use
area showld In no way he dlsturbed or over-
ridden by the provisions of any bl ordered
reported by the Commlitiee;

3. That no matter how successful a court
might be In devising & fnir and eguitable
judleinl resolution of the Jolnt use ares dis-
pute 1t would stlll be a dictated, rather than
a voluntary, solution; and, therefore, that a
voluntary settlement between the two tribea
is distinctly preferable and that a final nego=
tiatlon process should be provided and so
structured to afford the tribes the opportu-
nity to willingly negotiate such & settlement;

4, That, In the event the two tribes fall to
reach a voluntary setitlement of the joint use
ares dispute through the negotiating process,
the dispute should be referred to the U.S.
District Court for the District of Arlzons for
a compulsory judiclal resolution;

5. That, despite the fallure of past nego-
tation attempts, the two tribes, when faced
with enacted legislation calling for a com-
pulgory judicial resolution if o fingl, volun-
tary negotistion effort falls, may enter the
negotiation discussions with a renewed desire
to arrive at their own solution to the con-
troversy;

€. That the environment most conducive
to successiul negotiations would be one that
provides the two tribes with the maximum
freedom to concur in any settlement or set=-
flement provision which is not contrary to
law or to the Healing declslon;

7. That, If the negotiating process fatls, the
District Court should have the flexibility o
taltor a final adjudication, including partl-
tion of the joint use area, consistent with 1ts
decision in the Hegling case,

B. That any compulsory judiclal settlement
will, in gll likelihood, Include a division of
the lands of the joint use area, rather than
any arrangement which would eall for con-
tinued joint use of, or the purchase by ohe
tribe of the other tribe's interests and rights
in, the entire joint use ares;

9. That any such division of the lands of
the joint use area must be undertaken in
conjunction with a fhorough and generous
relocation program to minimize the adverse
social, economic, and cultural impacts of
relocation on affected tribal members and te
avoid any repetition of the unfortunate re-
sults of s number of early, officlal Indian
relocation efforts;

10. That an immediate legislafive resoltt-
tion of the 1934 reservation lands dispute s
preferable to beginning now for thet dispute
a duplication of the lengthy process initiated
by the 1958 Act authorizing sult over the
joint use area dispute; but that any immedi-
ate legislative resolution relating to the 1934
reservation lands must be accomparied by a
relocation program identical to and for the
same reasons as that suggested above for the
joint use area; and

11. That because of the Federal Govern-
ment’s repeated faliure to resolve the land
disputes, the major eosts of resolution should
be properly horne hy the United States.
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The Commiftee, therefore, rejected the four
pending meagures, and ordered reported an
amendment in the nature of a substitute to
H.R. 10337 which contalns provisions reficct-
ing the foregoing principies. :

Mr. HUGH SCOTT. Mr. President, I
come here today with peace pipe in hand
to vote on 3 measure which holds the
promise of settling the century-old land
dispute between the Hopl and Navajo
Tribes. This old and bitfer dispute is well
known to Arizonans. However, in the
cause of justice and equity, I would like
to state the problem and bring my col-
leagues up to date on significant, recent
developments.

An executive order of 1882 set aside
approximately 2,500,000 acres in Arizong
as a reservation for the “Hopi and such
other Indians as the Sceretary of the
Interior may see fit to seftle thereon.”
After yvears of steady encroachment of
Navajo onto the reservation, Congress
ehacted in 1958 a jurisdictional statute
conferring authority on a three-judge
district court to determine the relative
rights of the two tribes in the area.

In 1962, the court, in a decision af-
firmed by the Supreme Court, held that,
except for an approximsately 600,000 acre
tract which was exclusively Hopl, the
balance of the 1882 reservation wag held
by both the tribes in joint, undivided,
and equal ownership. It is important to
note that the jurlsdictional act did not
authorize them to partition joint inter-
ests. I repeat, the 1958 act did not con-
fer authority on the court to partition
joint interests between the two tribes.
This is the crux of the legislation now
before us.

Now to the heart of the problem. Un-
less the land is equally partitioned with
each tribe holding exclusive use over its
own share of the 1882 joint use area,
there will never be a settlement of the
dispute.

This problem has gene to court at least
four different times with no final answer
as yet. Most recently, in its opinion of
September 12, 1974, in the supplemen-
tary proceedings in the Healing case, the
TU.S. Court of Appeals for the Ninth Cir-
euit clearly stated that the T.8. Govern-
ment is delinquent in not providing fur-
ther authorlty for solving the problem,
including either authority to the court
to partition, or direct congressional par-
tition. :

H.R. 10337 responds to this charge. It
has the support of the Department of
the Interior, my distinguished colleagues
from the State of Arizona, Senators
Barry GOLDWATER ahd Pauy FANNIN, and
I urge favorable consideration of this
measure today.

Mr. METCALF. Mr, President, I would
like to now call up the committee amend-
ment.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded to read
the amendment.

Mr, METCALF, Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
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1, On page 42, line 17, strike "and”.

2. On page 42, line 25, strike the period
and insert in lHeu thereof a semlcolon fol-
lowed by “and”.

2, On page 42, after llne 25, Insert the
Tollowing hew clause: .

“(3) for the aqjudication of any claims
that either tribe may have against the other
for damages to the lands to which title
was quisted as aforesaid by the United States
District Court for the Distrlet of Arizona In
such tribes, share and share alike, subject
to the trust title of the United States, with-
out Interest, notwithstanding the fact that
such tribea are tenants in common of such
lands: Provided, That the United States may
e folned as a party to such an action and,
in such case, the provisions of sections
1346(a) (2) and 1505 of title 28, United States
Code, shall not be applicable to such action,”

4. On page 43, line 17, atrike “The" and
insert in Heu thereof “Except as provided in
clause () of subsection (a) of this section,
the".

Mr. METCALF. Mr. President, as I
mentloned in my opehing statement, this
amendment was agreed to by all mem-
bers of the committee, I have supplied the
Senator from Scuth Dakota and other
interested Senators with the committee
amendment. I agk that the Senator from
Arizona be recognized to explain it.

Mr. FANNIN. Mr. President, first of
all, I want to express my appreciation to
the senlor Senator from Nevada, one of
the most knowledgeable mmen in Interior
affairs In the Senate, for his very able
statement which is certainly in line with
his fairness, and the falr play that he
has expressed, during his long tenure in
the United States Senate. I am certainly
very proud of my distinguished colleague
from Nevada,

Mr. President, inadvertently, this par-
ticular stipulation was not included in
the Senate bill. We have the committee
amendment for that reason.

Orn page 12 of the bill at the desk, H.R.
10337, on line 20, is the content of this
particular stipulation.

Mr. President, as you know, 1} is neces-
sary to grant specific authority for most
litigation between tribes, and in fairness
to both the Navajo and Hopl Tribes,
proper claims and causes of action should
be authorized. The 1958 act which initi-
ally allowed such matters to be litigated,
but which @id not provide a final solu-
tion, must be supplemented by authority
to adjudicate damage and other claims.
It is alleged that either tribe, but more
particularly, the Hopi Tribe, may have a
valid claim for damages to lands adjudi-
cated to them, but kept In the foreible
possession of the Navajo Tribe following
the 1963 decision of the U.S. Supreme
Court. In fairness and without prejudg-
ing the merits of any claims, both tribes
should have a forum in which {p litigate
them if in fact such c¢laims do exist.

As Benators have already heard from
my esteemed colleague, the Senator from
Montana, the floor manager of the bill,
this provision was inadvertently omitted
from the committee amendment to the
House bill and its reinsertion Is approved
by the commiitee. I urge the Senate to
approve it as the only amendment to the

1\;11-. President, I believe we have the
support of the committee. I do not know
whether the distinguished Senator from
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South Dakota has objection to the
amendment. I hope not.

The PRESIDING OFPFICER. The
question is on agreeing to the committee
amendrment.

Mr. METCALF. May I be heard on
the amendment?

The PRESIDING OFFICER. The
Senator from Montana.,

Mr. ABOUREZEK. Will the Senator
from Montana yield briefly ?

I want to say I have no chjection to
the amendment.

Mr. METCALF. Mr. President, I want
to concur with the statement made by
the Senator from Arizona about the Sen-
ator from Nevada. This matter has been
before the committee for a long time.

We had an ad hoc committee which
was studying the Navajo-Hopl problem.
The Senator from Nevada served on that
comrmittee before this matier ecame up
before the full Committee on Interior
and Insular Affairs. So he is most knowl-
edgeable, both from the standpoint of
his activity and service on that special
ad hoec committee, and as a result of his
service and participation in the markup
and the consideration of this bill. I think
that especially we should listen to his
advice and counsel, because this matter
has been before Congress for a long, long
time,

Mr. President, I concur wholeheart-

. edly in the stalement of my colleague
from the State of Arizona. The recent
September 14, 1974, decision of the T.S.
Court of Appeals for the Ninth Circuit
underscores the fact that a valid claim
may well exist in the Hopi Tribe arising
from ouster from the lands in which
they have an interest. Although the
Hopis and Navajos may have the right
to press their causes in the supplemental
proceedings of Healing against Jones,
we ought to make certain that each tribe
has the right to seek redress for claims.

The language of this amendment was
contained in H.R. 10337, as passed the
House, and was included in the substi-
tute version of the bill as ordered re-
ported by the committee. When the hill
was ordered reported, the committee
authorized staff to make what proved to
be numerous technical and conforming
changes. Among those changes was tha
deletion of this amendment’s language.

Both majority and minority staff
quickly recognized that the deletion of
this provision was not technical. They
immediately notified both the committee
chairman and my colleague fromn Ari-
Zona, the ranking minority member of
the committee. When the September 14
decision was handed down, the substan-
tive nature of the amendment became
clearly evident. The joint staff recom-
mendation was that the deletion of the
language was contrary to the commit-
tee’s intent and that, therefore, the pro-
vision should be restored, I understand
the chairman and ranking minority
member fully concurred in this recom-
mendation, but decided not to call an-
other committee markup to make this
gingle correction and, instead, simply
amend the bill during floor action.

Mr. ABOUREZK. Mr. President, I
want to add one or two words.
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‘The matter that the Senator is trying
to take care of may already ke 1n the hill,
but it does not really bother me at all to
have & specific authority. I read from
page 43, section {¢):

Either tribe may institute such further
girigi.nal, anciliary, or supplementary ac-

ons ..,

I just want to point out that authority
already is in there, but it does not matter
at all,

So far as the special ad hoc committes
to deal with the Hopi-Navajo question is
concerned, I think it would be useful to
point out that they did not take any sort
of action on it at all. It was disbanded
when I became chairmean of the sub-
committee, without their having done
ahy investigation or having any hear-
ings. But that does not detract from the
interest the Senator from Nevada has
in this matter,

Mr. METCALF. The Senator from
South Dakota is correct in saying that
the bill without the amendment may be
adeguate to take care of the situation.
But especlally after the cireunit court de-
cigion on September 24, it may be that
we have to nail down some of the provi-
sions in the bill on which the Senator
from South Dakota and the rest of the
committee are thoroughly in agreement,
That is the purpose of offering the com-
mittee amendment,

The FPRESIDING OFFICER. The
auestion is on agreeing to the commitiee
amendment,.

The commititee
agreed t{o.

The PRESIDING OFFICER. Who
yields time?

Mr. MONTOYA, Mr. President, is the
bill open to amendment?

The PRESIDING OFFICER. The bil
is open for amendment.

Mr. MONTOYA. Mr. President, on be-
half of myself, the junior Senator from
New Mexico (Mr, DomMenicn), the junior
Senator from South Dakota (Mr, Asou-
REZK), and the senior Senator from
South Dakota (Mr. McGoveaN), I send
an amendment to the desk.

The PRESIDING OFFICER. The
amendment will be stated,

The legislative clerk proceeded to
read the amendment,

Mr. MONTOYA. Mr., President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
ohjection, the amendment will be printed
in the RECORD.

The amendment is as follows:

On pages 2§ through 28, strike section
8 in its entirety and Ingert in leu thereot
the following:

8gc. 8. (a} Either tribe, acting through
the chairman of 1ts tribal council for and
on behalf of the tribe, is each hereby au-
thorized to commence or defend in the Dis-
trict Court an action agamst the other tribe
and eny other tribe of Indianz claiming
any interest In or to the ares described in
the Act of June 14, 1934, except the reserva-
tion established by the Executive Qrder of
December 16, 1882, for the purpose of de-
termining the rights and iInterests of the
tribes, in and to such lands and guleting
title thereto in the tribes.

amendment was
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(b) Lands, if any, in which the Navalo
Tribe or Navajo individuals are determined
by the Distriet Court to have the exclusive
Interest shall continue to be a part of the
Navalo Reservation. Lands, If any, in which
the Hopl Tribe, including any Hopl village or
clan thereof, or Hopi individuals are de-
termined b the Distriet Court to have the
exclusive interest shall thereafter be a
reservation for the Hopl Tribe. Any lands in
which the Navajo and Hopl Tribes or Navajo
or Hopl individuals are determined to have
a Joint or undivided interest shall be par-
titioned by the District Court on the basis
of falrness and equity and the area so par-
titloned shall bhe retalned in the Navajo
Reservation or added to the Hopi Reserva-
tion, respectively,

(c) The Navajo and Hopl Tribes are
hereby authorized to exchange lands which
are part of their respective reservations.

{d) Nothing In this sectlon shall be
deemed to he a Congressional determina-
tion of the merits of the conflicting claims
to the lands that are subject to the adjudi-
cation pursuant o this section, or to affect
the liabllity of the United States, If any,
under litigation now pending before the
Indian Claims Comimissicn.

On page 36, lines 12 and 13, strike “later
than one year prior to the date of enactment
of this Act™ and Insert in lieu therecf “after
May 29, 1574,

On page 44, Iines 16 through 20, strike
subsection 19(b) in 1its entirety and insert
in lieu thereof the following:

“(h) The Secretary, upcn the date of is-
suance of an order of the District Court pur-
suant to ssetions 8 and 3 or 4, shall provida
for the survey locatlon of monuments, and
feneing of boundarles of any lands par-
titioned pursuant to sections & and 3 or 4.

The PRESIDING OQFFICER, How
much time does the Senator from New
Mexico yield?

Mr. MONTOYA. 1 yield myself such
time as I may require for my opening
statement on the amendment.

Mr, President, I offer an amendment
to section 8 of H.R. 10337, a bill intended
to resolve the land dispute between the
Hopi and Navajo Indlans, This land dis-
pute involves two distinct tracts of land.
One area is referred to as the 1882 Ex-
ecutive Areg which will be the subject
of another amendment to be offered later
on. The other ares, which is the subject
of the pending amendment, is called the
Moencopi Ares, This amendment will al-
ter the approach taken by fhe Interior
Committee to the Moencopi section of the
bill, The amendment refers the Moencopi
matter to the courts for final disposition.
1 beiieve that this proposition will prove
to be a more equitable and a more ef-
fleient, solution to the Moencopi land dis-
pute than is the course charted by the
committee.

The Moencopl Area is a 243,000-acre
tract of land which was first incorporated
into the Navajo Reservation by act of
Congress in 1934. Today, just as in 1934,
the Navajos reside on 209,000 acres of this
land. The Hopi cccupy the balance of the
acreage. When Congress established this
situation in 1934, its clear intent was to
guarantee the rights of all resident In-
dians within the Moencopi area—not
just the Navajo—not just the Hopl. All
the resident Indians were to enjoy the
right of living within the Moencopi Area.
Before the writing of this bill in this
Congress, it had never been argued that
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the Hopi have speclal clalm to the land
within the Navajo Reservation, outside
of 34,000 acres they have fraditionally
oceupied in the Moencopl Area, Nor has
such a Hopl claim ever been defined or
quantified in any court proceeding. Yet
section B of H.R. 10337 awards all 243,000
acres of Moencopl land to the Hopi. This
unwarranted taking of land is the first
defect in the committee proposal.

The second defect of the bill is that it
is unconstitutional. To take land from
one tribe and give it outright to another
tribe is in clear violation of the Afth
amendment. I am not alone in this belief.
The administration, the Secretary of the
Interior, and the Navajo tribe share in
it, also,

The administration believes section 8
to be unconstitutional and has formally
warned Congress on three separate occa~
sions this year of its opinion. The Secre-
tary of the Interior expressed his opinion
in his report to the Interior Commitiee
on the Moeneop! provisions of the bill, He
said that these provisions are constitu-
tlonally suspect and may cost the U.8.
Government $10 million should a judg-
ment be rendered in favor of the Nava-
Jos on this question.

There is no guestion thau the Navajo
Tribe will contest the constitutionality of
section 8 in the courts. The nature of the
question would undoubtedly require reso-
lution by the Supreme Court. It may be
conservatively estimafed that the ensu-
ing legal battle will take at least 3 years
and consume thousands of dollars in legal
fees. To argue that section & provides the
quickest of all possible solutions and to
prefer it for that reason is naive and
thoughtless.

The committee has adopted the point
of view that the Navajo-Hopl land dis-
pute should be brought to a speedy reso-
juntion. Opponents of this amendment
will contend that the unamended bill Is
impartial and that it represents a swift
legislative solution to & problem that has
already consumed the energles of the
courts and the Congress for far too long.
The Senate would be deceiving ltself, if,
by a quick approval of the biil here to-
day, it belleved it had resolved the Moen~
copl dilemms. Rather than writing the
concluding chapter to the Navajo-Hopi
1and digpute, the Senate will be prepar-
ing the ground for new ancd extensive
Htigation over the Moencopi Area, sad-
dling the American taxpayers with the
wasteful and costly relocation of Navajo
Living within the Area and creating a leg-
acy of human misery for those Indians
who will have to sustain the shock of
relocation.

The Senate must face the human re-
ality of the enactment of cection 8. The
punitive character of this section of the
bill cannot be escaped. At least 1,200 and
perhaps as many as 2,000 Navajo living
in the Moencopi Area would be forced off
the land that they have lived on ail of
their lives. Where are they to go? What
are they to do? It has been sald that
these relocated Indians will he ¢asily ab-
sorbed into the Navajo economic develop-
ment projects, such as the Navajo lrri-
gation project, now under construction.
This is an illusion created by those wha
favor a quick solution.
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There is nothing in the background of
the Navajo who live in the Moencopl area
te indicate that they will be easily as-
similated into such préjects. These peo-
ple are among the poorest, least educated
minority groups in the United States to-
day, They speak little or no English. They
are accustomed to making their lving by
herding sheep. They have often been liv-
ing on the land for their entire lives. A
foreed relocation would produce massive
social disruption in their accustomed way
of life, and is likely to be resisted. It
would be & human tragedy that would
undoubtedly attract national attention.
The Senate should exercise its good
judgment by aveiding, not inviting, a
social confrontation like those that have
occurred in the recent past.

While we are looking at the human
costs involved in relocation, let us look at
the cost in dollars of the committee hill
as well. When the Navajo-Hopi land dis-
pute was under consideration in the In-
terior Committee, T introduced a hill
along with Senators DomErNIcI and Moss.
This bill would have authorized $28 mil-
lion for economic development in the
ares. The bill avoided relocating anyone.
It was intended to henefli the area eco-
nomieally. Yet the committee saw fit to
reject its provisions. By contrasf, the
committee bill is going to cost $52 mil-
lion to relocate the Navajo living on land
to be given to the Hopl. And, as I have
mentioned earlier, the Secretary of the
Interior predicts that a $10 miilion judg-
ment against the United States may re-
sult from a constitutional challenge in
the courts favoring the Navajo position.
That would bring the total cost of the
committee bill to $62 millicn.

I think that is a very high price to pay
for = bad solution to the Moencopi prob-
lem. The amendment I offer wouldn't
cost anybody anything. There would be
no relocation and no relocation costs.

It used to be sald that misery was
cheap. For the first time in history, it
may becoine expensive.

Another issue which we need to rec-
ognize 1s the issus of invidious discrim-~
ination. This is the foundation upoh
which this piece of legislation has heen
built, If this were a private non-Indian
property dispute, it would have never
come to Congress in the first place. Ib
would have bsen settled in the courts.
Representative STeIicer, who was the
chief proponent of the Hopi position in
the House of Representatives when this
bill was on the floor in that chamber in
late May, acknowledged the raclal dis-
tinction to be made in his case by stat-
ing openly, and I quote from the Cown-
GRESSIONAL RECORD:

I would simply tell the gentleman that the
distinction between that situation and this
one ls that in those instances, every one of
those instances, we are deallng with non-
Indians cccupying and believing they have &
right in the landa. Here, we are dealing with
two tribes. That is the distinetion.

We should treat this property dispute
among Indians just as we would treat a
property dispute among non-Indians, As
T have said, if non-Indiahs were involved
it would be an issue to be settled in the

courts. This 18 precisely what the
amendment I offer proposes to do.
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For all the reasons putlined here, I be=-
lieve the committee approach to the Mo-
encopi portion of the Navajo-Hopl land
dispute bill is defective. The amendment
I propose is to be preferred to the com-
mittee solution. It should be remembered
that judicial proceedings have yet to oc-
cur over the Moencopi situation and
that the commitiee itsell emphasized
the importance of a swift resolution of
the matter. The Moencoepi amendment
offered here fulfills this committee ob-
jective. It avoids a constitutional chal-
ienge to the bill. It prevents the reloca-
tion of over g thousand Indian families.
I urge the Senate to exercise good judg-
ment by adopting the Moencopi amend-
ment to H.R. 10337.

The PRESIDING OFFICER. Who
¥ields time?

Mr. DOMENICI. Will the Senator from
New Mexico yield for 5 minutes?

Mr. MONTOYA. I yield to the junior
Senator from New Mexico.

Mr. DOMENICI. I thank my distin-
guished colleague from New Mexico.

Mr. President, first let me say that I
have a great deal of esteem and respect
for both Senators from Arizona. I com-
pliment them in this matter, not only
because they are both concerned and
knowledgeable, but hecause they want
to see the matter resolved. I wish to as-
sure them that I do not take the floor
today, nor have I been part of, trying to
prolong a very long-standing need to
clarify legislatively the disputes between
the Hopi and the Navajo Indian tribes.

I wish to say, however, to the junior
Senator. from Arizona that in no way,
either, do I want to interfere with prop-
erty rights that are in his State, but I
do belleve that, since the Navajo Nation
sits astride both States—and I know the
Senator s aware of that—one-third of
their people reside in our State and, in
a sense, this is a national Navajo prob-
lem in that it affects them as 2 nation.

I have tried, in my short term here,
certainly with far less experience, knowl-
edge, and time, than the distinguished
Senator from Arizona has had, to look
at this problem and try to be fair., The
Senators from Arizona do not want only
a solution; they want a solution that is
right.

Permit me now to talk just about the
Moencopi problem, because I do not pre-
tend to be part of amendments that will
seriously change the joint-use legisla-
tion. I wish to assure them of just one.
minor amendment in that regard. I am
talking only of the Moencopd, the 243,
000 or 250,000 acres that have been vari-
ously referred to here today, in terms of
amount.

It appears to me thaf if we are looking
for a right solution, we certainly ought
not to take 243,000 acres of land that, in
1934, the Congress of the United States
clearly and unequivocally recognized the
right of the Navajo people in and to by
specifically saying that this land was for
the Navajo Indian and such other Indi-
ang as may occupy it. Then we, as a na-
tlon, passed that law to permit the
Navajo to occupy it over all of these
years.

Then, somehow or other, because we
have looked at the confusion that has
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stemmed from the joint-use area and
from the Executive order of 1882 that
had the reverse declaration, for the Hopis
and such other Indians that occupy it, we
have concluded that, as to the 243,000
acres, we are going to make a determina-
ticn that it belongs totally to the Hopis.

It appears to me that it is not 8 ques-
tion of who occupied it first. It is not
question, even though eloguently pre-
sented by the junior Senator from Ari-
zona, of original title or even of who oc-
cupied it for what kind of sincere reli-
gious purposes or the like, but rather, a
question of looking at it now in the
licht of what the U.S. Government has
done to the whole area. If we are go-
ing to divide up the Executive order lahd
after years of dispute, it appears to me
to be right and fair to give both tribes a
very simple opportunity to go to court,
and provide that court with the jurls-
diction that has heen lacking heretofore
with reference to the joint-use area. The
reason thait the dispute is here, on the
joint-use area, is that the distriet courts
have said, “We do not have enough juris-
diction to complete the battle, to eom-
plete the fight, to make the kind of split
in surface riehts that is needed.”

The amendment proposed by Senator
MorTo¥a, which I join, as it concerns
the Moencopi land, would vest the courts
with that right.

We go to court once and for all and
we will have been finished with the Hopi,
but we will not have denie. the Navajo,
with the same kind of right we are now
saying the Hopis have had in court, and
heen denied that same decision in court
for lack of jurisdiction. Quite to the con-~
trary. They would go to court and the
Moencopl could be resolved,

I fail to find—of course, I could be
wrong-—based on previous hearings be-
fore the Senate or its committees, any-
thing that clearly indicates that the
243,000 acres is anything other than an
arbitrary decision, saying that we have
the strong fecling——

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr., DOMENICI. Will the Senator
vield me 3 more minutes?

Mr. MONTOYA. 1 vield 3 more min-
utes.

Mr, DOMENICI. I fail to find any-
thing in the report that indicates that
we have done other than determine that
the Navajos have viclated Hopl rights
somewhere, sometime in the past, and to
make up for that, we are geoing to give
them this 243,000 acres. It does not ap-
pear to me that the committee amend-
ment is doing violence to the basic prem-
ise of the committee bill. It remains in-
tact. In fact, it is a very logical exten-
sion of its conclusion, to vest the courts
with the same right on the Moencopl
that ultimately we are vesting the court
with on the joint-use land. But, no, we
are not going to do that today. We are
going to say with regard to the 243,000
acres, that in recompense for past ac-
tiong of the Navajc or the U.S. Govern-
ment, we are going to give them that en-
tire piece of land.

In conclusion, I feel just as firmly as
they do that all we are trying to do is
what is right en the Moencopl tract of
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land, We are not going to delay it any
longer in the courts than the process by
which they seek to resolve it, for, cer-

tainly, the validity of the law, the claim

of the Navajo Nations to something
other than compensation, and then com-
nensation will take ah awfully long time,
Qur amendment will put it into the
courts to be resolved under standards set
out by Congress.

I wish to conclude by saying that, with
reference to the Indians and their cul-
ture, I could not, as eloquently as Sen-
ator GOLDWATER hag, express my greab
admiration and love for the Navajo and
for the Indian people in my State and
others.

I have great respect for their tradi-
tions and their cultures. I do not come
here to choose political sides; and I
would remind those who think we are
choosing the Navajos because they are
in our State that certainly they are in
our State, the £..1e of New Mexico, but
as far as the Indian people are concerned
other than the Navajos, there are many
thousands of them, and they are not in
unanimity as to what is the fair and
equitable or historically sound solution
to this particular problem.

I rise in respect for their customs, and
because they respect our laws. It ap-
pears to me we are saying to the Navajo
Nation, “We want respect for vour laws
and ours, but as to Moencopi, we have
a strong feeling it all ought to belong
to the Hopis.”

I do not think that is fair. I do not
think 2 or 3 years In court would con-
clude the matter inconsistent with the
serious concerns that the Senators from
‘Arizona, Montana, and Nevada have ex-
pressed regarding Moehcopi. I think the
courts would decide it with the same
basie concerns they have.

But even the administration says a
legislative sclution is the wrong one.
They say a judicial determination of the
Moencopi rights would be preferable.

I thank my distinguished colleague
from New Mexico.

Mr. GOLDWATER. Mr. President, will
the Senator from Montana yield to me?

Mr. METCALF. I vield the Senator
from Arizona such time as he may re-
quire,

Mr. GOLDWATER. Mr, President,
what we have argued in the committees
is precisely the argument we are going
through now. The delay of 3 solution to
this issue would delay the settlement of
this particular problem involving the
Moencopi Wash by at least two decades.
We have had four court decisions in this
matter, Every court deeision has found
the same facts. I understand the Navajo
neople are now paying $250 a day to the
court as a fine for contempt of court.

If we go to this kind of amendment,
the Navajo people can go to court, They
can go to court to declde whether or not
they would be receiving just compensa-
tion for the land they lose.

Let me give a few of the arguments
against this proposal.

Firgt, the court would have no yard-
stick criteria on which to draw——

Mr. ABOUREZK, Mr. President, will
the Senator yield? :

Mr. GOLDWATER, Not right now.
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The 193¢ Reservation Act contains no
criteria for the court to work with. This
is the kind of poliey decisionn that Con-
gress itself must make.

Second, putting the Moencopi issue
into the courts will delay a settlement of
the issue for two decades, just as the
1882 joint use area dispute has been de-
layed for 16 years.

Third, the Hopi Tribe has unques-
tioned title to land in the Moencopi area.

As to the last statement, the rights of
the Hopi Tribe to lands within the 1934
reservation are hased on the 1934 act
itself.

This law provides that the lands within
the 1934 reservation “are hereby perma-
nently withdrawn—for the heneflt of the
Navajo and such other Indians as may
alrezdy be located thereon.”

Now, no one can guestion the fact that
the Hopi were already located within the
area. In fact, they have been there since
at least the year 1100. Thus, the Hopi
claim they are entitled by law to about
1 million acres in the 1934 reservation.

The Navajo, on the othier hand, would
rewrite the 1934 law to read what it does
not say, that lands are reserved for other
Indians “only to the extent they were
then occupying and using the lands.” But
this is not what the statute says. And,
even if it were, there is strong evidence,
according to the Walker-Dalton survey
made in 1933, that the Hopi then used
about 246,000 acres in the ares, which is
approximately the fizure used in the
committee bill.

I would add that the legal title of the
Hopi Tribe to land in the Moencopi area
is also recognized by the United States
and by several public utility corporations.
In 1969, when the Arizona Public Service
Co. and other electric companies were
applying for a right-of-way to construct
a transmission line across the 1934 res-
ervation, the Secretary of the Interior
informed these companies it would he
necessary for them to obtain the consent
of the Hopi Tribe. The companies were
granted the request by the Hopi Tribe
and in turn the Hopi Tribe was paid
$161,400 for the right-of-way.

This right-of-way covered an area far
outside the boundaries that would he
partitioned to the Hopis by the commit-
tee bill,

In conclusion, and in the interest of
saving time, I ask unanimous consent
that statements made by the Supreme
Court that indicate the authority and
responsibility to resolve this dispute un-
der cited decisions of the court be printed
in the RECORD,

There heing no objection, the state-
ments were ordered to be printed in the
Recorp, as follows:

Congress has the authority and the re-
sponsibliity to resolve this dispute under
decisions of the United States Supreme
Court:

“These Indlan tribes are the wards of the
Mation. They are communities dependent on
the United States—dependent largely for
thelr dafly food; dependent for thelr paliti-
cal rights . . . from their very weakness and
helplessness, so largely due to the course ol
dealings of the Federal Government with
them. and the treatles in which 1t has been
promised, there arises the duty of protece
tlon, and with it the powers.” {(U.S. .v
Haeganie, 118 U.S, 376) 1886
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“Not only does the Constltution expressiy
authorize Congress to regulate commerce
with the Indian tribes, but long continued
legislative and executive usage and an un-
broken current of judicial decisions have
attributed to the Unlted States as a superior
and clvillzed nation the power and duty of
exercising a fostering care and protection
over all dependent Indisn communities
within its borders whether within its orig-
Inal territory or territory subsaguently ac-
quired, and whether within or without limits
of a state.” (U.S. v. Cendeleria, 271 U.S. 432)

Mr. ABOUREZK. Mr. President, will
the Senator from New Mexico yield me
g few minutes for a question of the Sen-
ator from Arizona?

Mr. MONTOYA. How many minutes?

Mr. ABOUREZK. Five minutes?

Mr, MONTOYA. I have only 11 min-
utes remaining. I yield the Senator from
South Dakota 2 minutes, and will yield
him more if he needs it.

Mr. ABOUREZK, Mr. President, T ask
the Senator from Arizona if he will not
concede that there has been no litigation
on the subject of the Moencopi area. I
know he said there were four lawsuits,
but I wonder if he will concede that there
wete no lawsuits involving the Moencopi
area.

Mr. GOLDWATER, The Senator is
correct. If I made that inference, I was
wrong., There were four decisions on the
1and east of Moencopi, north of the vil-
lages on which the joint boundary is in
dispute between the Navajo and the
Hopi.

Mr. ABOUREZK. And the Moencopi
area has yet to be litigated by any State,
except for rights granted In this bill to
the Hopi; will the Senator concede that?

Myr. GOLDWATER. No, I will not con-
cede that by any means. It has been de-
clded by the Walker-Dalton survey, and
on the basis of that survey, that funds
should go to the Hopis for iease permits
in these areas; and it has been decided
in my mind by the fact that the Hopis
were using these areas long before the
Navajos came along.,

Mr. ABOUREZK. If Senator Gorp-
WATER says there ha, been a decision of
some sort, I wonder if the Senator will be
willing to tell the Senate who has de-
termined who has the rights in that land,
because I do not krnow, very frankly.

Mr. GOLDWATER, The Walker-Dal-
ton survey, in 1934, decided they were
entitled to about 264,000 acres; it may
have been a little more or & little less,

According to communications I have
introduced to the House committee,
written by a former Commissioner of In-
dian Affairs, there was never any dispute
about this. This whole thing, I might say,
only came up on the part of the Navajo
within the last several years, It was never
contended, to my knowledpe, in any prior
dispute.

The PRESIDING OI'FICER. The Sen-
ator’'s 2 minutes have expired.

Mr, ABOUREZEK. Will the BSenator
yvield me 3 more minutes?

Mr. MONTOYA, Mr. President, how
many minutes do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has 8 minutes.

Mr. METCALF. How much time do I
have?
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The PRESIDING OFFICER, The Sen-
ator has 26 minutes.

Mr. METCALF., I yield.

Mr. ABOUREZK. I did not understand
what survey the Senator referred to.
What was that, that the Senator said
granted the Hopl about 264,000 acres?

Mr. GOLDWATER, If the Senator will
vield, I just put this in the REcorp:

In 1933, Just one year before the passage
of the Act of July 14, 1934, Superintendent
Walker atd William Dalton, Sr., an employee
at Tuba Ctty, made a survey of the land used
by the ¥Fopl at that time, This became known
as the Walker-Dalton Line which incorpo-
rated approximately 246,000 acres. A portion
of this extended into the Jolnt Use Area, bub
the Pasture Canyon area Was EITONEOUSIY
omltted.

Mr. ABOUREZEK. I confess never hav-
ing heard of that survey before, due to
it never having been offered into evi-
dence or iestimony at any of the hear-
ings, It takes me and the rest of the
commitiee members, I am sure, by sur-
prise. I wonder if I might have a little
time to look at that survey before we
go on with this issue. Does the Senator
have an extra copy?

Mr. GOLDWATER. I am glad to let
the Senator look at this. It came from
the law office of Boyden and Kennedy.

Mr. ABOUREZK. Came from where?

Mr, GOLDWATER. The law office of
Boyden snd Xennedy,

Mr. ABOUREZK. That is, the attor-
neys for the Hopi tribe?

Mr. GOLDWATER. They are lawyers
for the Hopis, but, as good lawyers, they
have researched the subject very care-
fully. I am giad for the Senator to read
it. The information came from the Sec-
retary of the Interior. I introduced it in
the House earlier.

Mr., ABOUREZK. Mr. President, I re-
serve the remainder of my time.

Mr METCALF, My, President, who hasg
the time? The Senator from New Mexico
has the time, does he not?

Mr. MONTOYA. Yes. I yicld 3 minutes
to the Senator from Washington.

Mr. JACKSON. Mr. President, I rise
in support of the proposed amendment
praviding for a judicial resolution of the
Moencopi area dispute. Those who will
oppose this amendment will suggest that
a vote for judicial resoiution of this dis-
pute is a vote to prolong the dispute
needlessly, They will point to the enact-
ment of the 1958 act providing for judi-
cirl resolution of the joint use area dis-
pute and note that that dispute is only
now being resolved 16 years later. Mr.
President, clearly a legislative resolu-
tion would, in the best of circumstances,
provide a swifter and more certain res-
plution to the dispute. However, no mat-
ter how persuasive may be the argument
for an immediate solution to the dispute,
it can be persuasive only if the positions
of the various parties to the dispute are
known. To press this argument in the
case of the Moencopi is in fact to beg
that final and, in my mind, most critical
question: How can you partition the land
according to the rights and interests of
the respective tribes when you do not
have any firm ideas of what those rights
and interests are.

No one disputes that both tribes have
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asserted genuine rights and interests in
the Moencopi controversy, but these
rights and definitions have never been
adequately defined. The Moencopi area
was not considered in the Healing deci-
slon, thus no judicial determination of
the rights and interests of the tribes in
that area has been made. Furthermore,
the executive branch has not defined
these rights and interests with any cer-
tainty. Various official surveys and state-
ments have declared the Hopi interests
in the Moencopi area to be anythine
from 34,000 to 246,000 acres, The Navajo
argue, that, at best, the Hopi interest is
no more than 34,000 acres, whereas the
Hop! have provided evidence suggesting
an exclusive interest in as much as
917,000 acres. In light of this total dis-
agreement on the relative rights and
interests of the two parties, it would
seemn to me that any congressionally
mandated partitioning of the area
would he an arbitrary action—an action
certainly challengeable in the courts,

Thercfore, despite my fervent desire
to see a swift resolution to all outstand-
ing disputes between these two hohor-
able people, I cannot, in good conscience,
support an inadequately thought out and
justified settiement in precipitous pur-
suit of a final resolution.

This matter was voted on in the com-
mittee, I may say, and 1 voted for the
amendment, It lost by & narrow margin,
I hope, today, the Senate will adopt this
amendment.

I yield back to the distinguished Sen-
ator the remainder of my time,

Mr. METCALF. Mr. President, I yield
to the distinguished Senator from Ari-
ZONA.

Mr. FANNIN. Mr. President, the de-
sire of the committee and the desire of
all Senators is to cut down on the ex-
pense and to eliminate long years of
litigation.

If we leok at what has happened in
the joint land use program, we see the
fallacy of not sctiling this matter when
we have the opportunity to do so.

The present bill will prevent the ex-
cessive litigation that we fear and, Mr.
President, the uncertainty over the own-
ership of the land that will continue dur-
ing the years of litigation which would
otherwise take place. This land, by forced
circumstances, will continue to be dam-
aged by neglect, and neither tribe will
gain by that neglect, so we are placing
hoth tribes in an untenable position,
without this legislation.

This amendment is an attempt to de-
rail this bhill, which attempts to settle
this matter. It is an attempt to pirevent
Congress from acting. We cannot allow
this diversion from a final decision. We
must act favorably on what the com-
mittee has proposed and what was in the
House bill when it came over to the
Senate.

The House spent considerable time in-
vestigating whai would be most fair and
equitable in the Moencopi area.

The claim was made that there has not
been anything said about Moencopl. This
information I am geoing to give was pro-
duced as a result of Senator ABOUREZK'S
request at the Winslow hearing iIn
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Arizons, a couple of years ago, In 1573.
At that time Information was furnished
by James Stewart, who was the former
Director of the Indian Bureax, Lands and
Minerals Division. At the time this all
happened, he went {o the Hopi reserva-
tion and made an explanation of a pro-
posed bill which never passed Congress,

The fipure of somewhat over 30,000
acres is derived from the Iletter of
Navajo counsel which was written in
response to the request at the Winslow
subcommittee hearings. In that letter,
counsel concludes that about 32,000 acres
was all the Hopi Indians occupied in
1934, James Stewart, then Director of
the Indian Bureau, Lands and Minerals
Divislon went to the Hopi Reservation
and made an explanation of a proposed
bhill which never passed Congress. From
his statements to the various villages of
the Hopl Tribe, the erroneous conclusion
was derived.

In compleie answer to the Navajo at-
torney’s letter, the affidavit of James
Stewart was submitted for the record
wherein he concludes that the Hopi
ought to be given nearly 1 million acres
in Moencopl rather than the 243,000
listed in the committee bild, It will be
noted that Mr. Stewart personally
recommends:

In view of the fart that the Courts have
now taken a large portlon of the original
Hopl Executive Reservation from the Hopi
people, 1t s now my considered opinion that
justice regquires that an area equal to that
taken away should be added to the Hopl
Resarvation in the vicinity of Mosncopi and
should be a contiguous tract of land between

the Hopl Reservation and the Moehcopl
saction,

Mr., Stewart is recommending that
Justice requires that the Hopi Tribe be
given approximately 917,000 acres in the
Moencopi area, The House bill gave only
ahout 243,000 acres.

So, Mr, President, we have the oppor-
tunity to setile this matter—and as far
as liability of Congress Is concerned, with
regard to constitutionality, Congress has
the unchallenged right to settle this
matter. It was not a Navajo reservation
exclusively. It is very unlikely that 1iti-
gation by the Navajo will be successful.
We do not know what would happen, but
if there is going to be litigation anyway,
we should settle the matter in accord-
ance with the rights of the Hopi Tribe,
also. -

No more burdensome eaze can be
imagined than relitigating the same kind
of case as the 1882 area. That has cost
both tribes mnillions ¢f dollars.

50, Mr. President, some will try to lead
us to believe that the committee pro-
posal on the 1$34 area would leave the
Navajo with none of the 1934 area.

Let us realize that the Navajos in this
legislation are receiving an additional
260,000 acres. Now, it is not whether or
not they are entitled to it or whether or
not the Hopis are entitled to certaln
londs. This additional acreage was de-
cided upon as being more than equitable.
In fact, the eommittee leaned over back-
ward to try to be more than fair with
the Navajo Tribe because of the argu-
ments that have been made over the
years.,
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Mr, President, I trust that this amend-
ment will be defeated.

The PRESIDING OFFICER. Who
vields time?

Mrzr. METCALF. Mr. President, I yield
myself such time as I may need.

My, President, I regret very much to
differ with the distinguished chalrman
of the committee when he says that the
decision arrived at here by the commit~
tee and by the committee bill was precip-
itous and without thought. I would like
to narrate my own experience here.

I was on another committee and on
another markup, and I had left my own
proxy with the chairman, and he voted
it in accordance with his own views,

He said he would like to have this
matter decided in the courts. I have a
great deal of respect for the chairman
and I thought I would abide by the de-
cision unless I needed to change my
opinion. I read the hearings, I read the
reports of the various counsel and attor-
neys, both Mr. Boyden, as quoted by the
Senator from Arizona (Mr. GOLDIWATER) ,
and counsel for the other side. Then, in
the committee I asked for a reconsidera-
tion. After lengthy debate and much dis-
cussion we reconsidered the vote, and
then voted the committee version of the
bill on a 9-t0-6 vote.

S0 there has been careful considera-
tion in the commitfee on this matter,
There has been long consideration of
this controversy over more than one
Congress.

Now, we talk abouft whether we will
have a settlement of the various issues
by passing this bill or by litigation.

I suppose that we can never avoid liti-
gation. As I read all of the hearings and
all of the matters that are before Con-
gress today I believe that the constitu-
tional question is resclved in favor of the
Hopis.

There is not a constitutional question
that has been raised by the Senator from
South Dakota or the Senator from New
Mexico, IEf Congress acts within the ju-
risdiction and within the scope of our
powers, if the litigation that emanates
from our decision to try to end the liti-
gation and try fo make an equitable and
& fair solution to this longstanding con-
troversy—we should decide 1t on the
basis of what we belleve to be the equity
and the fairness and let the other side
then raise the constitutional question.

As I say, I do not know whether we can
ever say that we will resolve this question,
hut declsion after declsion, one after an-
other, along the line has demonstrated
the legitimate interest which the Hopis
have in the land which section 8 refers
to. While it has not been directly on these
specific acres, the principles and issues
involved in this long series of decisions
ciulminating in several cases in the U.S.
district court, circult court of appeals,
and U.S, Supreme Court, back agaln to
the ninth circuit, and so forth, have dem-
onstrated that the issues which we are
concerned with here have been fully con-
sidered and already resolved.

We, the same as the others, can sit
here and can read these cases all day;
but we should decide today that we are
going to try to end this litigation.
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I emphasize that the commiftee bill
from the Senate hes provided a generous
settlement *o the Navajos. We have im-
proved on the House hill by, among other
things, providing special relocation
awards, awards for additional land, all
of which amount to at least an additional
$9.5 million for relocation, for henefits,
for payments, which will accrue to the
henefit of the Navajos.

We have in short, provided a very gen-
erous settlement,

We are deciding this on the issues that
have already been decided over and aver
again by every court: the District Court
of the State of Arizona, ninth cirenit
court, the U.S. Supreme Court, all of
whom have decided these very issues
even though they have not focused them
directly on the specific land invelved.

I believe we can settle this matter to-
day in the Senate of the United States
with generous recognition of the claims
of the Navajos and at the same time re-
solve these differences that have been
growing and growlng and have not been
resolved over many, many years. This is
not a precipitate decision. This is 8 mat-
ter of careful], Iong-term consideration
by the committee, by the Congress—not
only in this but other Congresses—and I
urge my colleagues to vote down the
amendment offered by the very able and
distinguished Senator from New Mexico.

Mr. ABOUREZK. Mr. President, I yileld
myself such time on the bill as I might
need to respond.

The Senator from Montana made a
statement that there have been several
court decisions which have adjudicated
the principals involved here. I would re-
spectfully and reluctantly dispute that
statement, It was also made by the Sena-~
tor from Arizona in a strong manner of
speaking.

There have been no court decisions
and to say otherwise is misleading. There
has been nothing to settle this matter.

I want to turn just briefly to the letter
from the lawyers of the Hopi Tribe Ap-
parently, I have page 8 of the letter ad-
dressed to Forrest Gerard, a staff member
on the Interior Committee,

I have never seen this letter hefore
today. It states—and this is his word—
that there is no other documentation
known, unless the Senator from Arizona
has more, that there is a so-called sur-
vey line called the Walker Dalton line
that established some fietional amount of
acreage granted to the Hopi as a re-
sult of this survey.

Nobody has ever heard of it before
this day, at least I have not, and i{ has
never been given to me.

I wish to read to the Senate the sum-
mary of a letter from the Hopi lawyer,
which I requested from him, dated April
12, 1973, This followed the hearings in
Winslow, Ariz. I asked him if he would
submit to the committee his legal posi-
tion on all of these isstles,

Now, I shall read what he says in
summary of his very long letter. This is
page 16 of his letter:

Na, 1, The Hopt Indian Interest in the
1934 Reservation s a tribal Interest.

That is this Moencopi area.
No. 2. And this is the very key point.
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The Hopl trihe has an undeiermined in-
terest in all landg described In the 1934 Rew
ervation except;

There are two areas, as follows:

The 1882 area, which we do not dis-
cuss right in this amendment anyhow,
and lands exclusively Navajo.

He does not determine anywhere in
this letter of April 12 how many acres,
vet he has sent an ex parte letter to &
staff member on the committee, and he
has not distributed that letter to any-
body else that I know of saylng that there
is a line.

Now, I think this is not only lrregular,
but also it is unfair, It is unfair to bring
this up in a debate at the last minute, to
say there Is & fictional line—which I
seriously guestion—thet exists on the
word of the Hopi lawyer who has never
bothered to bring it out either in written
letters, written testimony, or verbal tes-
timony, and I have heard him talk every
time we had hearlngs because I have sat
through it as chairman of every one of
those hearings. I think it is totally mis-
leading and unfair to say there is a de-
termined interest In the Moencopi area
on the part of either the Navajo or the
Hopi, because we just do not know, and
that is the plain truth of it. We do not
know, and this Moencopl area has not
been considered at length in committee.

It has not been considered hardly at
all because there has been no testimony
from anybedy as to who has what rights
except in g very general sense.

I yield the remainder of my time.

The PRESIDING OFFICER
HEeLMS) . Who yields time?

Mr, FANNIN. Mr. President, will the
distinguished Senator from New Mexlco
vield so I may answer?

Mr. METCALFR, I yield to the Senator
from Arlzona.

Mr. FANNIN. I thank the Senator from
Montana.

With due respect to what the Senator
from South Dakota has said, I have a
copy of a letter sent to him on April 12,
1973, by Boyden & Kennedy, Law Offices,
signed by Mr. Boyden, that outlines in
detail the information that has been
brought up. The House hearings have
pages of information concerning what
has been discussed here. I am sure if the
distinguished Senator from South Da-
kota would want to go back on the rec-~
ord, he will find everything he has talked
about has been covered thoroughly, even
in 1872,

T just want to pass on to the Senator
that with this letter, and in other infor-
matlon available in the hearings by the
House and Senate, these matters have
been fully covered.

I thank the Senator from Montana.

The PRESIDING OFFICER. Who
vields time?

Mr. METCALF. Mr. President, I yield
myself 1 minute,

1 regret very much that the Senator
from South Dakota denled that this mat-
ter had been considered carefully in com-
mittee and over a long period of time.
As lawyers, we can take issue with each
other as to what the courts have decided.
It would seem to me that, as I have ana-
lyzed various court decislons—and I have

(Mr.
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read them all—the eourts have decided
the baslc questions in controversy here.

Mr. ABOUREZE. Will the Benator
yield?

Mr. METCALF, No. T have only yielded
myself 1 minute,

When he sald thaf this matter was
not carefully constdered in committee, he
is completely wrong. It was considered
not only in committee, in discussion, but
also was considered on & motion to re-
hear, and considered after a lengthy dis-
cussion. The record is replete with evi-
dence on this matier. It Is very unfair
for him——

The PRESIDING OFFICER. The Sen-
ator’s time has expired..

Mr. METCALF. I yield myself one-half
minute.

It is very unfair for him to come up
and say that this matter has only been
casuslly considered, as he has stated. As
I said, as & lawyer, he can enalyze the
cases if he wants to. He comes to one
conclusion and 1 come to another. Bub
he knows, just as I know, because we
sat in that committee and we sa$ on
those hearings, how many hours we spent
in considering this very important mat-
ter and this very subject.

The PRESIDING OFFICER. Who
vields time?

Mr. GOLDWATER. Will the Senator
vield for 1 minute?

Mr. METCALF. 1 am delighted to
vield.

Mr., GOLDWATER. So that we might
make the record as compleie as possible,
I call my colleague’s attention to page
125 of the printed hearings before the
Committee on Interior and Insular
Affairs.

I ask unanimous consent to have that
short history of the Moencopi situation
made a part of the Recorp,

There being no objection, the excerp
was ordered to be printed In the REcorp,
as Tollows:

MOENCOPT
HISTORICAL BACIKGROUND

The Hopl Indian Trike historieally acou-
pied the area between the Hopi villages and
the Grand Canyon, The village of Moencopl,
wherein 1,200 Hopl Indlans now live was and
is now the major settlement of the Hopi In-
dians in that area. It served ns an agricul-
tural area for the Hopls Hving in Maencopl,
Bakabi and Hotevilla. The farms are irrigated
from the waters of Moencepl Wash and Pas-
iure Canyon. Fathers Escalante and Garces
during the years 1775 and 1776 observed large
herds of Hopl cattle drifting around the vil-
lage of Moencopl. It was necessary that the
cattle be talten ont a distahce of at least 15
miles Trom the farm land so that they would
not eat or destroy the crops, When Mormon
settlers moved into the avea near Tuba City,
they assisted the Hopls in developing their
irrigation system and farm lands. A school
was built in Tuba City soon after the turn
of the century and many Government and
Navajo families moved into the area for the
first time. Prior to that time the only neigh~
hors of the Hopis were several Paiute
Tamilies.

INDIAN CLAIMS COMMISSION

The PFindinga of Fact in Docket 196 of
the Indian Claims Commission dated June
29, 1970, held in Finding of Fact No. 20 that
the aboriginal title of the Hopl Indian Tribe
as of 1882 ineluded a largs tract of land to
the west of the 1882 Reservation. The lands
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partitioned to the Hop! In the Mosncop! area
in H.R, 10337 and 8. 2424 are well within the
abotiginal lands deslgnated by the Indlan
Claims Commission.

CONGRESSIONAL ACTION

The Act of June 14, 1834 (48 &iat. 5060)
permanently withdrew certain lands tor the
benefit of the Navajo Indlaps and such other
Indlans as were already located thereon. At
that time, the entire Hopl Tribe wag situated
within the boundaries described In the Act
thus acquiring contemporaneous rights with
the Novnjo Tribe in the reservation sares,
There 13 nothing in the 1934 Act which at-
tempts to determine the quantum of land
to be given to any particular Indian or tribe
of Indlans.

HOPI NEEDS I MOENCOPI AREA

The lands parfitioned to the Hopl Tribe in
the Moencopl area must include the
following:

1. Present Hopl villages angd farm lands
located in the Moencopl Wash area.

2, The lands surrounding the Pasture Can-
yon water shed for the protection of the Hopk
Pasture Canyon Water development.

3. Sufficient rahge land to graze Hopl catile
belonging te the Mocncopi residents.

4. Two commercial corners located on the
east slde of the Intersection of U.8. Highway
160 and Arizona Highway 264.

5. SBufiiclent land to join the Moencopi area
to the Hopl lands located in the 1882 Reser-
vation,

6. The use of a highway as a division or
houndary between the Hopl interests and the
Navejo Reservation.

NAVAJO USE AND POPULATION

The Navajo people living in this area are
relatively few in number and of very recent
origin. The line proposed in 8, 2424 and H.R,
10337 wili affect approximately 200 Navafo
dwellings.

FRESENT-DAY PROBLEMS REQUIRING PARTITION

The hitter dispute between the Hopl and
the Navajo Tribes in the 1882 Joint Use Ares
hnas carried over Into the Moancopl area.
Novajo livestock recently have destroyed
some Hopt crops. A Navajo trlbal member
has attempted to build a home on the come-
mercla! corner traditionally reserved for the
Hopl, A Hopl was arrested by Navajo police
and his fghing equipment was conflscated
for fishing on the Pastwre Canyon Reservoir,
and hag been convicted in the Navajo Tribal
Court, Another Hopl found Navajo cattle
grazing 50 miles distant from their assighed
range aresn trampling his corn fleld. The
cattle were rounded up and impounded by
the Hopl poilce and Mr. Honahnt was ar-
rested by the Navajo police for theft. Navajo
police refuse to respond to Hopl requests for
nssistance in the Moencop! area clalming
they hava no Jurisdictional authority, yet the
Navajo Qourt has ordered a Hopl man to pay
for & cow which he struck and killed with
hia car in the village of Moencopl.

Mr. GOLDWATER. I do want to read
one short sentence,

The Findings of Fact in Docket INo. 156 of
the Indian Claims Commission dated June
29, 1970, held in Finding of Fact No. 20 that
the aboriginal title of the Hop! Indian tribe
a3 of 1882 Included a large tract of land to
the west of the 1882 Reservation.

I might add that that would include
the Moencopi land.

The PRESIDING OFFICER. Who
yields time?

Mr. ABOUREZK, Does that law apply
in the Moencopi area?

Mr. GOLDWATER, The Indian Claims
Commission sald that as of 1882 the
Hopis had rights to a large area of land
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west of the original Navajo reservation.
At that time, the Navajo reservation did
not extend past that Iine.

Mr. ABOUREZK. Did they say how
large an aresa?

Mr. GOLDWATER. I do not remember
that the figures were in there or not. It
was & large area of land held by the
Indians,

Mr. ABOUREZEK. It has never been
adjudicated by anybody.

Mr. GOLDWATER. The Senator said
he never heard of this before. It was In
the record.

Mr, ABOUREZEK. I never heard of this
Walker-Dalton Line before, I will tell
you that.

Mr. GOLDWATER. I might remind
the Senator it was contained in a letter
written to him in April of 1973.

Mr. AROUREZK. I am sorry, it is not.

Mr., GOLDWATER. We have a copy
of the letter.

Will my senior colleague make that a
matter of record?

Mr. ABOUREZK. How was a letter
addressed to mie on the Walker-Dalton
Line discussed?

Mr. FANNIN., My, President, I ask
unanimous conseni that the letter re-
ferred to, dated April 12, 1973, from
Boyden & Kennedy to the distinguished
chairman of the subcommitiee be
prinied in the Recorp at this poeint.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

BOoYpEN & KENNEDY,
Salt Lake €ity, Utah,
April 12, 1973,
Hon. JAMES ABOUREZE,
U.s. Senate,
Washington, D.C.

DesR SENATOR ABOUREZK: Al the hearing
of the United States Senate Subcommittes
on Indian Affairs of the Committee of Inte-
rior and Insular Aflairs held in Winslow, Ari=
zona, on March 7, 1873, you requested that
legal counsel for the Navajo and Hopl Tribes
present a written opinton as to the views of
each, tribe regarding the Hopi interest in the
1934 Navajo Reservation. I hope the follow-
Ing analysis will meet your requirements.

In order to understand the Hopi position,
I believe it 13 necessary to give brief mention
of the early history of the Hopi people In
the area. The United States District Court
for the District of Arizona convened as a
three hudge court in the case of Healing v,
Jones, 210 Fed., Supp. 125, 873 U.S. 758, 83
8. Ct., 1568, 10 L. Ed. 2d 703 (1962). In its
narrative account of the Hopl-Navajo con-
troversy the Court stated:

“The Hopls are a remnant of the western
branch of the early house-building race
which once occupied the southwestern table
lands and canyons of New Mexico and Ari-
zona. Before 1300 AI)., and perhaps as far
back as 600 A.D., the ancestors of the Hopis
oceupled the area between Navajo Mountain
and the Little Colorado River, and between
the San Francisco Mountalns and the Lucka-
chukas.

“No Indians in this country have a longer
authenticated history than the Hopis. As
eatly as 1541, a detachment of the Spanish
Congueror, Coronado, visited this region and
found the Hopis living in mesa villages, cul-
tivating adjlacent fields, and tending their
flocks and herds, In 1692 another Spanish
officer, Don Diego De Vargas, visited the area
where he met the Hopls and saw their vil-
lages, American ftrappers encountered the
Hopis in 1834, In 1848, by the Treaty of
Guadalupe Hidalgo, 9 Stat, 922, this area
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came under the jurisdiction
States.”

‘The Court furither stated:

*“From all historic evidence It appears thal
the Navajos ehtered what is now Arizona In
the last half of the 18th Century.”

In Docket 196 before the Indian Clalms
Commission in the case of the Hopi Tribes
vy, the United Staies of America, consider-
able evidence was taken as to the relative
position of the Navajo and Hopl Tribes in
the year 1848 when the United States as-
sumed sovereignty over the area, An exam-
ination of that record will disclose that in
1848, the Meriweather Line was the separa-
tion between the Hopi and Navajo Tribes as
established by both the Hopi and the defend-
ant witnesses. The Meriweather Line 13 easb
of the Executive Order Reservation. Dr, Fred
Eggan, of the University of Chicago, an ex-
pert on Hopi History and Culture, at page
7416 of the official transcript of his testi-
mony, delineated the East side of the Hopl
territory as the Merlweather Line. This was
confirmed substantially by the defendant’s
witnesses, Dr. Ellis at pages 7580, 7708 and
9388, by Dr. Reeves at 7001 and 7818, and by
Dr, Schroeder at page 8591 of the transcript.
Hopi tradition estahlishes the East boundary
of Hopl land and the West boundary of Nav-
ajo land as a line running East of, but par-
allel to, the Meriweather Line, West of Gan-
ado (Tr. Petrat £644-5, 9678~80, 3693}, Thia
lne |5 marked with & houndary marker |Exs.
69-1, m, n and o (Hopi)]. The agreed tradi-
tional boundary was solemnized by the de-
livery of nn Indian “tiponi” by the Navajo
to the Hopl as a reminder of the promise. A
Hop! witness produced the toponi before the
Commission (Tr. Pahona T476-T7, 7482}, The
anthropologist, Gordon MacGregor, in a re-
port to the Commisstoner of Indian Affalrs in
1938 stated as follows:

The First Mesa or Walpl people made an
agreement with the Navajo some time about
1850 establishing a boundary lne. The
NavaJo were to eross it only on condition of
good behavior. As a sign of good faith the
Navajo are sald to have presented a feather
shrine or symbol, which First Mesa still pre-
serves, A pile of rock some distance west of
CGanado and onh the old road once marked
this line. First Mesa, of course, would like
to see this line form the eastern limit of the
reservation, (emphesis added) [Ex. 55, p. 2
(Hopl) }

This report was written 13 years betfore
the Hopi filed its petition with the Commis-
slon. The fact that the evidence supports
the line where 1t was drawn by Merlwether
is crucial. The Commission held that as of
December 16, 1882 the Hopl Tribe had ex-
clusive Indian title io the following de-
scribed fract of land:

Beginning at the northeast cormer of the
1882 Hopl Executive Order Reservatioh, 100°
W. Longitude and 36°30°N, Latitude, thence
due south on the 100W. Longitude to 1t8 in=-
tersection with the Pueblo Colorade Wash,
thence southwesterly following the Pueblo
Colorado Wash and the Cetionwood Wash
to the Little Colorado River, thence north-
westerly along the Littls Colorado River to
its intersection with 111°30° W, Longltude,
thence northeasterly on a line to the inter-
section of Navajo Creek and 111°W, Longl-
tude, thence goutheasterly to the place of
beginning. 23 Ind. Cl. Comm,. 277, 306.

The tract as above delineated is illustrated
on Exhibit A attached hereto, The Commis-
sion has had before it a motion of the Hopi
Tribe for nearly a vear requesting a deter-
minstion as to earller dates of taking and
the relative position of the Hopl at that time
but no ruling has yet been entered. It will
be observed that the tract the Commission
held was exclusively Hopl in 1882 includes
considerably more land then encompassed
in the line drawn in the Steiger Bill as 1t
passed the House in the last session.

of the United
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Another historical factor that has bearing
upon the question now helng presented is
the executive intent regarding the Navajo
Reservation es gleaned from the Executive
Orders promulgated by the various presi-
dents of the United States,

The Exzecutive Order of October 28, 1878
signed by President R. B. Hayes extended the
Navajo Reservation to the west, a5 shown
upen Exhibit A, withdrawing the land from
sale and settlement “as an addition fo the
present reservation for Navajo Indians.” The
Executive Order of January 6, 1880, signed
hy the same president further extended the
Navalo Reservation “as an sddition to the
present Navajo Reservation in said territor-
ies.” It will be noted that both of these Ex-
ecutive Orders describe land east of the 1882
Executive Order Reservaticn set aside for the
Hop! Tribe.

It i3 slgnificant to note that when the Ex-
ecutive Order of May 17, 1884 was slgned hy
Chester A. Arthur withdrawing lands north
and west of the Hopi Reservatlon, they were
not made a part of the Navajo Reservation,
The language employed was “withheld from
sale and settlement and set apart as a reser-
vation for Indian purposes”

The Executive Order of January 8, 1200
signed by President William McKinley bet
aside land west of the Hopt Reservation but
within the 1934 boundaries. Again 1t was not
regerved for the Navajo Reservetion but tha
President then employed the words, "“with-
drawn from sale and settlement until further
orders”” (emphasls ours)

The Executive Order of November 14, 1901
sighed by Theodore Roosevellt withdrew land
south and west of the Hopl Reservation,
again it was not made a part of the Navajo
Reservation, but the President employed this
language,

“, ., be, and the same is hereby, with-
drawn from sale and settlement until such
time as the Indians residing thereon shall
have been settled permanently under the
provisions of the homestead laws of the gen-
eral allotment act approved February 8, 1887
(28 Stat. 388), and the sct amendatory there-
of, approved February 28, 1891, (26 Stat.
734}."

The Executive Order of November 8, 1807,
as superseded by the Executive Order of
January 28, 1908, both signed by Prestdent
Theodore Roosevelt set apart “as an addi-
tion to the Navajo Reservation” land east of
the Hopi Reservation with the exception of
& small portion south of the Reservation. See
Exhibit B. .

The Executive Order of February 10, 1913
“set nside for use of Navajo Indians” land
east of the Hopl Reservation. This order was
signed hy President Willlam Howard Taft.

On May 7, 1917 President Wilson describes
land west of the Hopl Reservation but it is
slgnificant that that order did not make it &
part of the Navajo Reservation slthough it
recognized some Navajo interest therein by
employing the following language:

“It is hereby ordered that the following
described lands in the State of Arizona be,
and they are hereby, reserved from all forms
of disposal and set aslde temporarily unsil
allotments in severalty can be made to the
Navajo fndians living thereon, or until such
other provision can be made for their wel-
jere” (emphasis added) :
‘While this Order was superseded by the
Order of January 19, 1918 signed by the same
president, the same language was employed,
the additional Executive Order belng made
“for the sole purpose of corrcetly describing
the lands intended to be withdrawn by that
Order.”

We recognize that Congress may disregard
Executive Orders or confirm the same at its
will; however, the executive actlons prior io
the establishment of the 1934 Reservation
have more than an interesting significance
1n that there appeats to be a uniform actlon
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onh the part of both the Executive Depart-
ment and the Congreas of the Tnited States
to protect the Hop! interest.
HOPY TRIBAL INTEREST {NOT LIMITED TO
MOENCOPI HOPL)

The Act of June t4, 1934 (48 Stat. 060),
pmong other things, provided as follows:

All vacant, unreserved ahd unappropriated
public lands, ingluding all temporary with-
drawals of public land in Arizona heretofore
made for Indian purposes by Executive Order
or otherwise within the boundarles defined
by this Act, sre hereby permanently with-
drawn from all forms of enhtry or disposal for
the benefit of the Navajo end such otiter
Indians as may already be located thereon.
{emphasls added)

From the foregolng we must conclude:

A, That the Act encompasses all of the
specified land “within the boundaries de-
fined by this Act.”

It will particularly be noted that within the
boundory thus delineated are situated the
December 18, 1882 Exscutive Crder lands,
“withdrawn from scttlement and pale, and
get apart for the use and occupancy of the
Mogqui (Hop!}, and such other Indlans as the
Secretary of the Interlor may see fit to settle
thereon.”

B, That the above described lands were
withdrawn “for the benefit of the Navajo
and such other Indlans as may already be
located thereon.” In other words, the above
described lands were withdrawn for the
Navajo and such other Indians as were then
(June 14, 1934) alrendy located within the
boundaries defined by the Act.

Thera ean be no serious dispute concerning
the fact that Hopi Indians were then already
1ocated thereon. The village of Oralbl, has
existed in its present form for at least 1100-
1160 A.D., giving rise to claime that Oraibl is
the oldest continually inhablited village in
the United States. In 1682 Antontio de Espejo,
a Spanish merchant from New Mexico, orga-~
nized an expedition that eventually took him
through Zuni and on to the Mogul country
where he visited Awatovl, Walpl, Sungopovi,
Misningnovi, and Oralbl. Onate, whe had
been sent in 1598 to the Moqul (Hopl), to
gain submission of the Mequi Indlans to
Spaln and the Catholle Church, saw the
Moqui farms at Moencopi in 1604. Many of us
know from personal knowledge ahd observa-
tion that all of the presently exlsting Hopi
villages were inhabited by the Hopl Indlans
in 1934. But $o 1ift the matter from possible
reasohable controversy, the documented rec-
ord dlacloses that in the closing months of
1932 five meetings at varlous Hopl villages
were held to discuss the then proposed legis-
lation to extend the exterlor boundaries of
the Navajo Reservatlon. The three villages
on the First Mesa {Walpi, Tewa, Shitchu-
movi) favored allowing the land and Agency
sltuation to remain ag it then exlsted. while
the Second Mesa villages (Mishongnovi, Sip-
aulavi, Shungopavi), and the Third Mesa vil-
lages (Oralbl, Hotevilla, Bababl) except the
“‘conservation” group at Oralbi, wanted a
distinet Hopi Reservation of much greater
extent than proposed, and a separate Hopl
Apgency. Moencepl 1a one of the villagea given
representation on the Hopi Tribal Couneil
p8 established tn 1936, It 18 common knowl«
edge thnt this village existed more than two
years prior to the adeptlon of the eonstitu-
tlon,

Thus we see that all of the Hopl villages
were included within the area in guestion rét
the cruclal time.

Assoclate Solicitor, Richard F, Allen, accu-
rately anglyzes the sliuation in the follow-
ing language:

“It I8 beyond cuestion that Hopl Indiang
resided in the area defined by the Act at the
thme of its passage. The history of the Act
discloses beyond guibble thnt Congress rec-
ognized this fact and included the ‘other
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Indians’ provision for the express purpose of
protecting  Hopd  rights”  (Memorandum
Opinion of Assoclate Solicitor, Indian Affalrs,
July 1. 1966,)

Bince all of the Hopi villages were included
within the descrived ares the Act in effect
permanently withdrew the lands for the
benefit of the Navajo and Hopl Indlans, and
not just Wavalo Indlans and the Hopl In-
dlans in and around the village of Maoencopl.
There 18 no provision in the Act that any of
the Indians of the area should be confined in
thelr use and benefitv to the area of lands
they were then oecupying and uslbg.

The Act doos nob refer (o the Navajo
Tribe but to the Navajo Indians. The Navajo
Tribe regards 1ts ¢lsim ito the srea in gues-
tion as & Tribal claim, yet the same language
with respect to other Indians they regard as
an individual interest. By what reasoning
may the one group of Indians be termed e
fish while the other 15 fermed as fowl? The
theory of the Court in Healing v. Jones de-
termining that the Navajo Interest was a
Trival interest can be applied with equal
force to the Hopl mferest in the 1934 Reser-
vation,

The few scatiered Palute Indians, some
now enrolled members of the Navajo Tribs,
present 8 very different factual situation,
Falr treatment of this group is well pro-
vided in the Bielger Bl,

STATUS OF EXECUTIVE ORDER RESERVATION OF
DECEMBER 16, 1882, UNCHANGED

The language of the Act, as above analyzed,
1s modified by incluston of a phrase after the
semicolon as fellows:

However, hothing herein contained shall
affect the existing status of the Mogqui (Hopt
Indian Reservation created by Executive Or-
der of December 16, 1882.)

Scrutiny of the modification logically leads
to these coneluslons:

{a) The 1882 Execuilve Order Reservation
was not excluded from the desertption of the
land withdrawn for the benefit of the In-
diang specified In the Act.

If the Congress had withdrawn the lands
described in the act, excepting the 1882 Ex-
ecutive Order Reservation, a large number of
the Hop! Indlans would not have been "lo-
cated thereon”. However, by leaving the 1882
Reservation within the description and pro-
viging that its status should not be affected,
Uongress unequivocally included the Hopls
in the villages of the Executive Order among
“other Indians as may already be located
thereon.” Status Is defined as the conditlon
or position with regard to law, The exlsting
status s the status quo; thus, we see that the
condition or circumatances in which the
Hepl Indians within the 1832 Executive Or-
der Reservation stood &t that time with re-
gard to thelr property remalned unchanged.
Later the Act of July 22, 1858 provided the
means to determine the rights and interests
of the Navajo Tribe, Hopl Tribe and indi-
vidual Indians to the area s¢t forth in satd
Executive Order (72 Stat. 402), Those rights
were adjudicated by the United States Dis-
trict Court for the District of Arizona in the
casp of Hegling vs. Jones, supra.

(p) The beneficlaries of the Act of June
14, 1934 remained unchanged by the modi-
fleation.

EXCLUSIVE NAVAJO LANDI

We admit that it may be argued with some
perstasion that the lands taken from the
Tusayan National Forest, Arizona, by the
Acts of May 23, 1930 and February 21, 1931, as
additions to Western Navajo Indian Reser-
vation may not be thereaftor regarded vacant
unreserved and unsppropriated public lands,
and were, therefore, not Included within the
terms of the Act of June 14, 1834,

It might also be argued that lands acquired
with Navajo Tribal Funds within the area
for egqulitnble reasons became the exclusive
property of the Navejo Tribe. These lands aro
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referred to a5 the checkerboard lands and are
pll outside of the area proposed s an exclu-
sive Hopi Reservation.

MOENCOPL WATER RIGHTS

We ars Indeed famillar with the Act of
July 12, 1960. This Act resulted from the
introductlon of duplicate bills in the Senate
and House (S. 2322 and HR. 8295). These
bills were introduced for the purposé of au-
thorlelng the Secretary of the Interlor to
transfer to the Navajo Tribe all of the right,
title and interest of the Unifed States to any
Irrigation project works constructed by the
United States within the Navajo Reservation
and for other purposes. When we learned
that these blls were before Congress for con-
sideration, and after the Interlor Department
had made favorable reports upon the Legisla-
tlon, we objected that this would be in direct
opposition to the rights of the Hopi Indlans
within the 1934 Reservation. As & result of
our cohjection, snd under suthorship of the
Hopl Attorney the bills were amended to
“except the Reservolr Canyon and Moencopi-
Tuba Project works.” The framers of the bill
were very careful to avold any lmplication of
& determination of the rights of the partles
as between the Hopl and Nava]o Tribes. Two
other exceptions in the bill exemplify this
polnt. Tt wag provided “that exclusion of Res-
ervolr Canyon and Moencopl-Tuba project
works from the scope of this Act shall not be
construed to aflect In any way present own-
ership of or rights to use the land and water
thereof.”

This was left for later determination. Sec-
tlon III of the Act, also in a precautlonary
manner, provided “the transfer to the Navajo
Tribe pursuant to this Act of any irrigation
project works located in whole or ln part
within the boundarles of the reservation
established by the Executive Order dated
Decermber 16, 1882 for the use and cccupaticy
of the Moqul {Hopl) and such other Indians
a3 the Secretary of Interior may see fit to
settle thereon shall not be conatrued to
affect in any way the merits of the conflict-
ing clalms of the Navajo and Hopl Indians
io the use or ownership of the lands within
sald 1882 Reservation.” In this manner, any
implication of o determinabion of the rights
of elther Txlbe to the Executive Order Reser-
vation or the Hopl rights In the 1934 Reser-
vatlon was studiously avolded. The Treaty
of June 1, 1888, 15 of dubions value to the
position cited since by that Treaty the Nav-
ajo Tribe relinguished all rights to occupy
sny territory outside thelr reservation as
thereby established, Further the Tribe agreed
to make the Reservation its permanent hotne
pnd apreed as a Tribe that they would not
make any permanent settlement elsewhera,
They also agreed that if any Navajo Indian
ghould leave the reservatlon therein des-
cribed to settle elsewhere, they would forfeit
all the rights, privileges, and annilties coh-
ferred by the Treaty.

RECOGNITION OF THE HOP! INTERFST

On the 24th day of September, 1969, the
Secretary of the Intferior informed the Salt
River Project Agricultural Improvement &
Power District, Arizona Publiec Service Com-
pany, City of Los Angeles, Department of
water & Power, Nevada Power Company, and
Tueson Gas & Electrie Company as follows:

‘“The rights-of-way and easements re-
quested in the Application are on lands
within the boundaries of the Navajo Reser-
vation in Arizona, described, conflrmed and
ratifled by the Act of Congress of June 14,
1034 (43 Stat. 960}, The Solicitor of the
Department of the Interlor has heretofore
determined that the Hopi Tribe of Indians
has an interest in the area described in the
1934 Act. The Solicitor stated that 1t is not
possible to define the nature and extent of
that interest.

“Consequently, beforg the Department of
the Interlor may approve grants of right-ol-
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way and easements within the ares described
in the 1934 Act, it will be necessary that you
obtain the comsent of the Hopl Tribe of
Indians by appropriate reselution of iis gov-
erning body.”

The Hopt Tribe by its Resolution No. H-
44-68 granted the requested rights-of-way an
the 22nd day of October, 1569, After a care-
ful examination of the title questions in-
volved by the attorneys for the interested
companies acquiring the rights-of-way the
Hopi Tribe was paid $161,400 for the graniing
of the same.

LEGISLATIVE HISTORY OF THE ACT OF
JULY 14, 1934

The language of the Act of July 14, 1934,
is not ambiguous and therefore extrinsic
aids to construction are not necessary. Never-
theless, a careful examination of the history
of that Act lends little comfort to the posi-
tion asserted on behalf of the Navajo Tribe.

A brief look Into the legislative history of
the statute creating the 1934 Reservation
casts light upon the purpose of including
the phrase “other Indians.”

In 1932, the Commissioner of Indian Af-
fairs, Charles J. Rhoads, deemed it advisable
to establish once and for all the exterlor
limits of the Navajo Reservation as well as
set aside specific land areas for the exclu-
sive use of the Hopi Indians. A tentative
draft of a bill to be submitted to Congress
to bring about this end was prepared by the
Burea of Indian Affairs. The draft, which
defined the boundaries of the NavaJo Reser-
vation, reac In part as {ollows:

“THAT all vacant, unreserved and unap-
propriated public lands, including all tem-
porary withdrawals of public lands In Ari-
zone heretofore made for Indlan purposes
by executive order or otherwise within the
boundaries sc defined are hereby perma-
nently withdrawn from ail forms of entry or
disposal for the benefit of the Navajo and
such other Indiams as the Seeretary of the
Interior may see fit to setile thereon.” (em-
phasis ours)

The phrase "and such other Indians as the
Secretary of the Interlor may see fit to scttle
thereon"” was a customary one to glve the
Secretary discretion in the matter. It did not
necessarily mean those residing therein.

Wtith the exception of a very few individual
Paiutes, the only Indians other than the
Navajo living within the boundaries deflned
by the tentative bill were the Hopi. The
omnibus nature of the words "such other
Indians as the Secretary of the Interior may
see fit to settle thereon” led Speclal Com-
missiener Haggerman to suggest in a Ietter to
Rhodes dated May 28, 1932, changing the
foregoing phraseology,.

I presume that the phrase: “and all other
Indians as the Sccretary of the Interior may
see fit to settle thereon,” 18 necessary in order
to take care of the Hopi Indians. Might it
net be well, however, instead of using that
phraseology, to so change it as to confine the
“other Indiens” to the Hopis, reading per-
haps something as follows: For the beneflt
of the Navajo Indlans and for the Hopl
Indians In such part of sald territory as the
Secretary of the Interlor or Congress may
determine. (Gallup Area Office Files)

Commisstioner Rhoads responded to Hag-
german's suggestion of changing the wording
“and such other Indians” in a letter to Hag-
german dated June 14, 1932,

[I|t may be satd that this was used more
for the purpose of giving the Secretary of
the Interior discretionary powers as to the
use of the lands. It does not in any way ap-
ply to the Hopi Indians, whose reservation is
especielly taken care of and defined , ., [in]
the proposed bill. Therefore, we are striking
from our office copy of the bill the followlng
words . . . “and such other Indians as tha
Secretary of the Interlor may see Ot to settle
thereon.” Obviously the Navajos will need all
these lands for years to come and hence the
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use of these words may lead to controversy
in the future. We will take appropriate steps
to correct the copies of the bill accord-
Ingly . .. (L—A 28237-32 J5)

The vilews of the Commissioner expressed
by the foregoing letter received Immediate
opposition from the Hopl Tribe who peti-
tioned the Commissioner to personally visit
the Hopl Reservation in order to explaln in
detall the proposed legislation. (Cl, File
8970-30-308.2. Western Navajos, Part 1) Com-
missioner Rhoads answered the Hopi petition
in a letter of August 1032, stating that he
would be unable o travel to the Hopl country
because of previous commitiments. The Com-
missioner explained to the Hopi In the same
letter the general purpose of the leglslation:

The primary object of the proposed bill ig
to fix a definite outside boundary line for
the entire Navajo reservation in Arizons, be-
yond which no further land ezpansion can
take place except by putchase. Provisien is
made for exchanges and consotidation where-
by private owners of lands within the pro-
posed boundary line can give up iheir land
holdings to the Navajoz and obtain lands of
equal value outside of the reservation bound-
ary, from the vacant public domain,

The only part relating to the Hopi Indians
18 on page b of the draft of the proposed biil
reading as follows:

“Provided further, that the Secretary of the
Interior is hereby authorized to determine
and set apart from time to time for the
exclusive use and benefit of the Hopl Indians,
such areas within the Navajo boundary line
ahove defined, as may in his judgment be
needed for the use of spid Indians:

This Hopt provision means that shouid the
bill hecome law, the Secretary of the Interior
may, if it appears to the best Interests of the
Indians, s¢t aside reasonably large areas with-
in the Navajo boundary for the socle use of
the Hopl Indians, It is not contemplated that
any lands will be so set aside without con-
sultation with the HopiIndians, and all those
interested in their weifare. {Cl. File 8970-30~
308.2 Western Navajo, Part 1, Gallup Area
Office Files.}

The Commissioner's explanation of the
legislation falted to satisfy the Hopi partic-
ularly since the explanation did not state In
whom the legal titie to the Executive Order
Reservation of 1882 would be vested after
passage of the bill, The Hopi asked Commis-
sicner Rhoads for a full and detalled report
concerning ownership of the 1882 Reserva-
tion. (Cl. File 8B70-30-308.2 Western Navajo,
Part 1.) The Hopl demand hrought about a
revision of the tentative draft by the Com-
missioner which reeds as follows:
lands . . . are hereby permanently withdrawn
from qll forms of entry or disposal for the
berefit of the Nevajo and such other Indiens
as may alreedy be Iocated thereon,

Commissioner Rhoads explained in a letter
of September 24, 1932, that his change, has
been made so as to fully protect the rights
and interests of the Hopi Indians within the
area until such times as they themselves
agree to some definite boundary lines.
(Classified File 8970-30-308.2 Part 2, Western
Navajo)

During the Iatter part of 1932 scme ai-
tempts were made to actually partition the
land between the Navajo and Hopt to settle
their boundary disputes. However, there was
no unanimity among the government oflicials
and the Indian Tribes as to the actual
mechanies of dividing up the landa between
the Navajos and the Hopl, The Secretary of
Interior Ray Lyman Wilhur, after consider-
ing the draft of the bill extending the ex-
terior noundaries of the Nava]o Reservatioh,
asked that it should contain a proviso which
would render the Exccutive Order Reserva-
tion of December 16, 1882 unaffected by the
passage of the bill creating the 1934 Reserva~
tion, He stated,

“The bill extending the exterior boundaries
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of the Navajo Reservation. should contain a
proviso that it will not dffect the existing
status of the Moqul (Hopl) Reservation as
established by the Executive Order of Decem-
ber 16, 1882. (See Supt, Edgar K, Millers
letter to the Hopl Indians [Gallup Area Of.
Files, 304.2])

It 18 guite clear from leglslative history
that while a further reservation was estab-
lshed for the Navajos the express language
of the 1634 statute recognized not only the
Hopi interested in the 1982 reservation but
also their interest in the other areas outside
of the 1882 reservation. In effect, the bill as
reported both in the Senate and the House
incorporated a letter Irom the Secretary of
the Interior which states:

“It is of Importance to observe here Section 1
containg a provislon safeguarding the right
of the Hopi Indians to thelir lands, which are
centrally located within the present Navajo
Reservation.”

This purpose was accomplished by the
words “However, nothing herein contalned
shall affect the existing status of the Moqui
{Hopi) Indian Reservation created by Execu-
tive Order of December 16, 1882,” but the
cleim of the ¥Mopl Indians in the cniire area
outside of the Executive Order Reserva-
tion of 1892 was alsc protected by the words;
“and such other Indians as may already be
located thereon.”

SUMMARY

1. The Hopl Indian Interest in the 1934
Reservation is a tribal interest.

2. The Hopi Tribe has an undetermined
interest in all lands described in the 1934
Reservation except:

a. The Hopi Executive Order Reservation of
December 16, 1862 which has now been fully
determined.

b, Lands exclusively Navafo.

(1) Navajo Treaty Reservation {Proclaimed
Aug. 12, 1868) (15 Stat. 807},

This treaty stated the lands described
theretn were ''set apart for the use and oc-
cupation of the Navajo Tribe of Indlans,
antd for such gther friendly tribes or Individg-
121 Indians as from time to time they may
be willing, with the consent of the United
States, to admit among them.”

(2) Lend from Tusayan Natlonal Forest
(Act of May 23, 1930) (46 Stat, 378). “Added
to and made a part of the Western Navajo
Indian Reservation.™

(3) Amended Act of May 23, 1930 {Act of
Feh. 21, 1931) {46 Stat. 1204). Enlarges the
lands taken from Tusayan National Forest
and added to Western Navajo Reservation.

(4) Lands relinquished under Sec. 2 of
Act of June 24, 1934 (48 Stat. 960), This
Act provided that any privately owned landa
relinguished to the United States under Sec-
tion 2 of the Act would be held in trust for
the Navajo Tribe of Indians.

3. The status of the Executive Order Res-
ervation of December 16, 1882 was not
changed by the Act of June 14, 1934.

4, The interest of the Hopl Tribe in the
1034 Reservation has been recognized by the
Becretary of the Interior of the United States
and public utility companies acquiribg
righiz-of-way over and upon said reservation.

5. The undetermined Interest of the Hopl
Tribe in the 1934 Reservation has been pre«
served and protected by the Congress of the
United States.

Respectfully submitted.

JoHN 5, BOYDEN,
Atlorney for the Hopi Tribe.
Enclosures.

Mr. ABOUREZK, Will the Senator tell
me on which page the Walker-Dalion
line is discussed?

Mr. FANNIN. This is a very lengthy
letter.

Mr. ABOUREZK. Will he state which
page? Could it be that the Senator does
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not refer to the page because It does not
exist in therp?

Mr. FANNIN, I have no Intention of
deceiving anyone about the facts in this
case. Everything i1s very clear.

Mr. ABOUREZE. Will the Senator be
ll;ind enough to refer to the page nums-

er?

Mr., FANNIN. As far as the Walker-
Dalton line—I think it has been said
once—in 1933, just 1 year before the
pagssage of the fet, on July 14, 1934,
Superintendent Walker and William
Dalton, 8r.——

Mr. ABOUREZK. Which leiter is the
Senator reading from?

Mr., FANNIN. From the information
furnished to the Senator from South
Dakota,

Mr. ABOUREZEK, Will the Senator
please be more specific?

Mr. FANNIN. I will send the Senator
a copy of this particular document.

Mr. ABOUREZE. Then, will the Sen-
ator concede that it is not in the infor-
mation sent to me?

Mr. METCALF. Mr, President, the rec-
ord speaks for itseli, I am prepared to
vleld hack the remainder of my time on
this amendment, if the Senator from
New Mexico Is prepared to yield back the
remainder of his time.

Mr. MONTOYA. I just want to make
one short statement.

Before I do that, I would like to ask
for the yeas and nays on the pending
amendment, and any amendment there-
to.

The PRESIDING CFFICER, Is thera a
sufficient second? There is n sufficient
second,

The yeas and nays were ordered.

Mr. MONTOYA. Mr. President, I have
a modification to the amendment $hat
I send to the desk and ask for its imme-
diate consideration.

The PRESIDING CPFICER. Is there
objection to the modification of the Sen-
ator from New Mexico? The Chair hears
none,

Mr, MONTOYA. It is a modification
by way of section (e), to the first part of
my amendment,

The PRESIDING OFFICER. The mod-
ification wiil be stated.

‘The legislative clerk proceeded 1o read
the modification.

Mr, MONTOYA. Mr. President, I ask
unanimous consent that further reading
of the modificatlon be dispensed with.

The PRESIDING OFFICER. Without
chjection, it is so ordered.

Mr. MowmTova's moedification 1s as
follows:

At the end of the amendment after see. (1),
add the following new subsection:

(e} The Secretary of ihe Infterlor is au-
thorived to pay any ot all appropriate legal
fees, court costs, and other related expenses
arlsing out of, or In connectlon wlith, the
commencing of, or defending against, any ac-
tion brought hy the Navajo or Hopi Tribe
under this section,

Mr. MONTOYA. The modification is
merely a subsection which reads as fol-
lows, in addition to my amendment:

The Secretary of the Interior 1s authorized
to pay any or all appropriate legal fees, court
costs, and other related expenses arlsing out
of, or In connection with, the vtommencing
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of, or defending agalngt, any action brought
by the Navaje or Hopl Tribe under this
section.

Is the modification accepted? I can
modify it as a matter of right, is that
correct?

Mr. METCALF. The yeas and nays
have heen ordered.

The PRESIDING OFFICER. There has
to be unanimous consent,

Mr. METCALF, We did not know what
the amendment was and it had not been
read. I am not proposing {o object to this
amendment.

The PRESIDING OFFICER {Mr, BArT-

LETT). The Chair would like {o say that
the Chair asked if there was objection
and none was heard. The amendment has
been modified.
- Mr. METCALF. Hereafter I am not go-
Ing to agree to any unanimous-consent
request until we know what the subiect
of the unanimous consent is. Yeas and
nays were ordered on the amendment.
The amendment could nhot be modified
without unanimous consent,

The PRESIDING OFFICER. The
Benator is correct.

Mr. METCALF. We did not know
what the modification was.

Mr. MONTOYA. Mr. President, I sub-
mitted the modification to fhe distin-
guished manager of the bill.

Mr. METCALF. I am not going to
object to the modification, but I am go-
ing to object in the future to any unani-
mous-consent agreement until I know
what the unanimous-consent agreement
is.

The PRESIDING OFFICER. The
Chair would like to state the Senator
from Montana is correct. The clerk did
not read the meodification. The Sena-
tor from New Mexico asked that it not
be read. It was not read.

Mr. METCALF. I agree with the
modification. I believe that the attorney
fees should be paid in the event that
his amendment is agreed fo. My argu-
ment is not with the Senator from New
Mexico. My argument at ithe present
time is that we have submitted to us
8 unanimous-consent reguest before we
know what the proposition s upon
which we are agreeing. :

Mr. MONTOYA. I want the record
to clearly show that we did submit the
maodification of the amendment.

Mr. METCALF, I overlooked it, and
I apologize.

Mr. FANNIN. This Benator did not
receive a copy of the amendment.

Mr. MONTOYA. It is right there.

The PRESIDING OFFICER. The
time of the Benator from New Mexico
has expired.

Mr. METCALF. I did not ohject to
the modification.

Mr. MONTOYA, In view of the col-
loguy which has taken place, may I
address myself to the Senator from
Montana? Will he yield time on the bill?

Mr. METCALPF. I did not understand
the questlon. Do I have some time?

The PRESIDING OFFICER. The
Chalr would like to state that an oh-
jection at this time comes too late. The
amendment has been modified by unani-
mous consent.

December 2, 1974

The time of the Senator from New
Mexico has expired. The Senhator from
Montana has 11 minutes on the amend-
ment, .

Mr. METCALF. I yield to the Sena-
tor from New Mexico such time as he
may need to propound a guestion or
suggestion.

Mr. MONTOYA. I need about 3 min-
utes, Will the Senator yield me 3 min-
utes?

Mr. METCALF, I am glad to yleld 3
minutes to the Senator from New
Mexico.

Mr., MONTOYA. I thank the distin-
guished Senator from Montana.

Mr, President, we have heard quite a
bit of argument here this afternoon.
Most of the argument has been directed
toward what we call the joint use area
and the leglslative and judicial proceed-
ings or history which have set in with
respect to the joint use area.

My amendment does not deal with that
specific area. My amenhdment deals with
an area immediately to the west of the
so-called jolnt use area which was cre-
ated in 1882 by Executive order of Presi-
dent Chester Arthur, The area with
which I deal in my amendment is an area
that was designated as an extended part
(1’15,) 3the Navajo Reservation by the act of

4,

There has been much to do about court

decisions having been determined with

respect to the rights of the Navajos vis-

a-vis the Hopi, and vice versa., I say
categorically that there have been no
Judiclal decisions with respect to the
Moencopl area, the extension of -the
Navajo Reservation which took place
under the legislative act of 1934.

What are we giong to do if we sus-
tain the commitiee position? We are go-
ing to say to the world that in 1934, the
Congress of the United States gave this
Iand, by way of an extension through
legislation, to the Navajo Tribe, Now, in
1974, by legislative fiat, Congress is tak-
ing it awny from the Navajo Tribe and
awarding it to the Hopis. I hate to use
this term in this debate, hut some would
say——

Mr. FANNIN, Mr.
Senator yield?

Mr. MONTOYA. I will yield on the
Senator’s time.

Mr. METCALF. The Senator from
New Mexico is talking on my time.

I am delighted to yield to the Senator
from Arlzona. .

Mr, PANNIN, Mr, President, I should
like the Senator from New Mexico to
explain how the Government gave that
land to the Navajo Tribe In 1634,

Mr, MONTQYA. In the first place, I
might say that throughout the years——
© My, FANNIN, If the Senator can be
specifie,

Mr, MONTOYA. I am going fo answer
the guestion.

Throughout the years, by Executive
flat or by rulings or concessions by the
Secretary of the Interior, there has been
impliedly an extension of the Navajo
Reservation.,

Under the 1934 act, the Moencopl area
was set aside as an extension of the
Navajo Reservation, on the same terms

President, will the
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and conditions as was the 1882 act by
Presidential Executive order———

The PRESIDING OFFICER. The Sen-
ator's 3 minutes have expired.

Mr. METCALF, Mr. President, I yield
nmyself such time as I may need.

The exact phraseclogy of the 1934 act
establishing the reservation was “to the
Navajo and such other Indians as may
be located thereon.”

As the Senator from Arvizona (Mr.
GoOLDWATER) has suggested, the Hopis
were the other Indians that were located
thereon.

Does the Senator from New Mexico
need a couple of more minutes?

Mr. MONTOYA, Yes. I would Uke to
have a couple of more minutes, and I
will discuss the aboriginal claims of the
Hopis,

Mr, METCALF, T am delighted to yield
2 minutes to the Sanator from New Mex-
ico.

Mr. MONTOYA. I thank the Senator
from Montana. I would like to have an
explanation from the Senator from Ari-
zoha as t0 what that 1834 act meant and
whether or not we are retroceding in our
steps by virtue of this action,

Let us argue & little about the aborig-
inal rights of the Hopi vis-a-vis the
Navajo.

HOPI LAND CLAIMS

The Hopi have argued that they have
a better historic claim than the Navajo
to the land of the Moencopls and the
1882 area. In suppert of their position,
they cite a finding of the Indian Claims
Commission that they, the Hopi, were
the aboriginal inhabitants of a large
area extending well beyond the bounda-
ries of both the 1882 and the Moencopi
areas and encompassing a region which
is almost as large as the entire western
half of the present day Navajo reserva-
tion. This “we were first” argument
must be placed in proper perspective,
Both the Hopt and the Navajo have old
and hongrable ¢laims on the land. The
Hopi have wandered intermittently
through the area since pre-Columbian
times and the Navajo, in their shorter
tenure, have effectively settled and used
the land to graze their sheep.

Let me point out that my own State of
New Mexico was aboriginally dominated
by the Navajo, Apache, and Pueblo In-
dians as determined by the Indian
Claims Commission, Yet I do not believe
Congress contemplates giving New Mex-
ico, Celorado, or any other southwestern
State, including Arizona, back to aborig-
inal Indian eroups. Why then should it
choose to honor the aboriginal elaim of
the aboriginal Indlan groups. Why then
should it chose to honor the aboriginal
claim of the Hopi to the Moencopi area?
These aboriginal claims are far too
vague and far too old to offer any guid-
ance in the settlement of this contempo-
rary dispute. The Senate should remem-
ber that the pertinent history in the
Navajo-Hopi land dispute begins with
the 1934 act of Congress.

All we are asking in this amendment
is for the same privilege that we are
giving to the Hopi with respect to the
1882 area,

CXX——23T9—Part 28
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The PRESIDING OFFICER. The
Senator's time hag expired.

Mr., METCALF. Mr, President, how
much time do I have remaining?

The PRESIDING OFFICER. The
Senator has 3 minhutes remaining.

Mr. METCALF. I am delighted to yield
3 minutes to the Senator from Arizona.

Mr. GOLDWATER. Mr. President, in-
asmuch as aboriginal title has heen
raised, T will not dispute the fact that the
Navajo, either under that name or gsome
other name, may have lived in what Is
now New Mexico before they lived In
Arizona, However, I will vecall this Iittle
bit of history.

When the Spaninsrds first visited what
is now New Mexico and what is Arlzons,
in 1540 and 1542, there was ne mention
made by any of those wandering Span-
jards about the Navajo, the Navaja or
any other name, even their own name
Dineh. But they did recognize the Zuni
Tribes, the Pueblo Tribes, and the
Monuis. The Moquis, as we know them
from ancient times, were the ones who
came up from Mexico, prohably 3,000
years ago, and settled all through upper
Songra and lower Arizona. They prob-
ably at one time were part of the
Subaipori Tribe and probably built the
giant ruins at Casa Grande, and the late
Hopis who came up around T80 to 800
built many of the Mesa ruins we now
see in the Black Mountain area.

There is no guestion that the Navalo
came to this counfry many, many years
ago, probably among the first wave of
Indians some 10,000 years ago. They are
related to the Eskimo; they are related
to the Apache; they are related to tribes
in the East. But the Hopi have occupied
this land long, long hefore the Navajo,
and I suggest that aboriginal title right
hag a great bearing in the decision of this
body.

The PRESIDING OFFICER. One min-~
ute remains.

Mr. METCALF. Mr. President, I yield
1 minute and such time on the bill as
may be required to the Senator from
Arizona.

Mr. FANNIN., Mr. President, I think
we should clarify what was in the 1934
act, showing that the land was in trust
for these Indian residents. It stated: “to
the Navajo and such other Indians as are
located thereon.”

It is very clear in that respect, so far
as the 1934 act is concerned.

S0 far as the Bureau of Indian Af-
fairs is concerned, James Stewart, then
the Director of the 2ureau of Indian
Lands and Minerals Division, went to the
Hopi Reservation and made an explana-
tian of the proposed bhill, which never
passed Congress. At that time, an affi-
davit by Stewart was submitted. It was
submitted to our committee, and it is in
the hearings. He concluded that the Hopi
should be given nearly 1 million aeres in
the Moencopi area rather than the 243,
000 in the commitiee bill.

I think if is very clear that we should
nob try to confuse the issue. The 1934
act is specifle, and it is not in any way
in guestion so far as the present legis-
lationn is concerned. We are following
that act completely,
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The PRESIDING OFFICER. All time
has explired.

Mr. ABOUREZE. Mr. President, I yield
myself 3 minutes on the bill.

The PRESIDING OFFICER. The Sen-
ator from South Dakota is recognized.

Mr. MONTOTYA. Will the Senator yield
at this point, briefiy?

Mr. ABOQUREZK. Yes, I yield.

Mr. MONTCOYA. Mr. President, if we
are going to cite what different individ-
uals have sald about entiflement of the
Hopis or the Navajos, let us go Into the
hearings T do not recall what page it is,
but I have a statement which quotes the
report of Gov. H. J. Hagerman, who was
commissioned by the Secrelary of the
Interior to make a study of the Navajo-
Hopl 1and dispute or problem. With re-
gard to the so-called Moencopi area, the
area we are dealing with in this amend-
ment, he wrote to the Commissioner of
Indian Affairs as follows:

I...recommend that the arens as approx.
imately designated on the inclosed skefch
map be set aslde and fenced for the exclu-
elve use of the Hopis.

An area of about 28,000 acres adjacent to
and south of the Moencepl village, most of
which Wwill bhe contained In towhship 31
north, range 11 east Glla and Salt River
meridian,

I do not want to read any more from
this report, because it appears in the
hearings. I merely wish to emphasize
that a duly appeinted individual, com-
missioned by the Secretary of the Inte-
rlor and the Commissioner of Indian Af-
falrs, made this report, thus restricting
the entitlement of the Hopis to a lesser
arep than what my amendment cohtem-
plates giving them.

Mr. FANNIN, Mr, President, will the
Senator from Montana yield to answer
the statement the Senator from New
Mexico just made?

The FPRESIDING OQOFFICER. Who
vields time?

Mr. METCALF. Will the Senator from
South Dakota permit me to yield to the
Senator from Arizona to respond to the
Senator from New Mexleo?

" Mr. ABOUREZK. It is on the Senator’s
me.

Mr. METCALF. I yield to the Senator
from Arizona.

Mr. FANNIN. I thank the Jistin-
guished Senator from Montena.

In answer to the Senafor from New
Mexlco, I know that he is very certain
of his facts, but the statement concern-
ing Mr, Hagerman was an erronecus
conclusion. It has all been hrought out

in the testimony. Thers is full testimony

in this regard. I am sure that if the Sen-
ator will read the full statement, he will
discover that this conclusion was made
erronesusly.

Mr. ABOUREZE. Mr. President, I
yield myself time on the bhill.

To talk about aboriginal title in the
Moencopi area disregards the wvested
title in the area. That was vested in
1934, when Congress passed the act

which gave the Moencopi area fo the

Navajo Indians and to such other In-
dians as reside thereon.

The exact rights of each tribe have
not been determined. If we want to talk
about aboriginal title, I wonder if any
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of the Senators here would be willing to
glve the original lands to whoever had
aboriginal title to Phoenix, Ariz, and
to Billings, Mont., back to those people
who had aboriginal titles?

Mr. GOLDWATER. If the Senator will
vield, I say that there are suits in the
courts now to do jush that.

Mr. ABOUREZK. Is the Senator go-
ing to argue in favor? Is the Senator
willing to give it back to those with ab~
original title?

Mr. GOLDWATER,. If the courts say
that they go back to the Indians, I am
not going to argue with the courts.

Mr. METCALF. Will the Senator from
Scuth Dakota yield?

Mr. ABOUREZK. I asked if the Sena-
tor is willing to give them back, and I
think that the answer is no. The Sena~-
tor obviously is not going to do that.

We have a vested title, vested by the
1934 act, the amount of acreage unde-
{ermined, and it is folly to try to say
otherwise., To give every single acre to
a tribe that has an amount undeter-
mined in there is unfair on the part of
Congress,

I reserve the remainder of my time.

Mr. METCALF, Mr. President, I yield
myself one-half minute to respond to
the Senator from South Dakota, who
refused to yield to me,

The only reason we passed the Alaska
Native Claims Act is because of aborig-
inal title. We overturned wvested title.
That was one of the greatest rewards
that we have given to native claims in
my memory in the Congress of the United
States. We disregarded vested title in
that case and said that aboriginal title
is the evidence that we are going to look
to in order to do justice to native claims.

Here we have two Indian tribes, one
of which has aboriginal title that dates
back almost to time immemorial, and
the other of which has title that just
dates back to the beginning of the 20th
century. It seems to me that to argue
about vested title, the distinguished
chairman of the Subcommitiee on In-
dian Affairs is arguing against the bene-
fits to the very Indians that he is try-
Ing to represent.

The PRESIDING OFFICER. Who
yields time?

Mr, METCALF. Mr. President, I am
prepared to vote on the amendment or
to ask for a vote. As I understand it,
under the uhanimous-consent amgree-
ment, we cannot vote until after 4
o'clock.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. MONTOYA. The yeas and nays
have been ordered.

Mr. METCALF. The yeas and nays
have been ordered.

A parliamentary inquiry, Mr. Presi-
dent.

The PRESIDING OFFICER. The Sen-
ator will state it,

Mr. METCALPF, Do we move forward
to another amendment?

The PRESIDING OFFICER, That can
be done. The bill is open for subsequent
amendment,

Mr. MONTOYA.
amendment.

I have another
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Mr., METCALF, All debate on the
pending Montoya amendment is con-
cluded?

The PRESIDING OFFICER. The Sen-
ator is correct, unless time is taken off
the bill in the future between now and
4 p'clock.

Mr. METCALF. May there still be de-
bate on the Montoya amendment or any
subsequent amendment under time allo-
cated for the hill?

The PRESIDING OFFICER. The Sen-
tor is correct.

Mr. MONTOYA. My, President, I send
to the desk an amendment which I offer
in behalf of myself, the junlor Senator
from New Mexico (Mr, DomEenici), the
Senator frormn South Dakota (Mr. Mc-~
Govern), and the junior Senator from
South Dakota (Mr. AsoUrezK), and ask
for its immediate consideration.

The PRESIDING OFFICER. The clerk
will state the amendment.

‘The assistant legislative clerk read as
follows:

On page 24, line 22, after “1ands shell,” add
“subject to the provisions of subsection (b)
of this section.”.

My, MONTOYA. Mr. President, I yield
myself such time as T may require under
this amendment.

The question that lies at the heart of
this amendment is, once again, a ques-
tion of relocation. Tt deals with the 1882
area about which we have spoken inter-
mittently during the debate on the pre-
vious amendment.

In the case of the Moencopi amend-
ment, just passed, we were talking ahout
the relocation of 1,200 to 2,000 Indians.
Now we are talking about the removal of
up to 8,500 Indians.

The bill itself talks about relgeation in
section 6. This section sets forth eight
guidelines which the U.S. district court
must follow when and if the time comes
when it must partition land within the
1882 aren,

Mr, President, I am happy to note that
there is no Senator who favors relocation
as a reasonable and humane method of
social policy. The members of the In-
terior Committee who heard the testi-
mony on this problem are those who
favor this solution least of all. Their
aversion toward the brutal techniques of
the 19th century is reflected in section 8,
guideline (b) which directs the district
court to draw houndary lines separating
the Navajo and the Hopi sections of the
1882 area in such a way a5 to “minimize
and avoid undue, secial, economic, and
cultural disruption, insofar as practica-
ble.”

The committee deserves to be com-
mended for including this language in
guideline (b). Its effect should be 1o re-
duce significantly the number of Indlans
who will be foreed from their land. And
it should lower the social temperature in
which this land dispute settlement is car-
ried out,

That number and that temperature
could be reduced even further, however,
by the inclusion of similar language in
one of the other guidelines—guideline
(d). Guidesline (d) provides that as the
court divides the land, it should award
to each side land which is “equal in acre-
age and quality, insofar as practicable.”
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In other words, the court 1s directed here
to split the land on as close to 50-50
basis as possible.

Our amendment simply requires the
district court judge to take the possibil-
ity of social, economic, and cultural dis-
ruption into effect as he deterines how
to split up the land.

Let me make the point very clearly:
guideline (b) requires the district court
judge to take social, economic, and cul-
tural factors into consideration as he
draws on a map the boundary lices sep-
arating the Navajo and the Hopi lands.
What we are proposing is to amend the
guideline {d) to reguire that same judge
to take these very same considerations
into effect as he decides how much land
to give to each side.

Understand that we are not attempt-
ing to give the district court judge the
authority to award a disproportionate
share of land to one tribe at the expense
of the other. Adoption of our amend-
ment will not remove from the court the
reguirement {o divide the land egually.
It will simply subordinate this goal to
the gozl of avoiding undue social, eco-
nomic and cultural disruption.

I suppose that someone might stand
up now and charge that any deviation
from & strict 50-50 split is contrary to
Healing against Jones and contrary to
the intent of the Interior Committee.
But such an assertion would be wrong.

The conunittee itself very clearly con-
templates the likelihood of a less-than-
perfect division of land. The proof of this
is in section 6{d) in the provisos. Let me
read them to you:

Frovided, That If such partition results in
o lesser amount of acreage, or value, or both
to one tribe such differential shall be fully
and finally compensable to such tribe by
the other tribe. The value of the land for the
purpeses of this subsection shall be hased
on not less than 168 value with Improve-
menis and its grazing capacity fully restored:
Provided further, Thet, in the deferming-
tlon of compensation for any such diferen-
tlal, the Federal Government shall pay any
difference hetween the value of the partie-
ular land involved in its existing state and
the value of such land in a fully restored
state which results from damage to the land
which the Distriet Court finds attributable
to s faflure of the Federal Government to
provide protection where such protection is
or was required by law or by the demands
of the trust relationship.

Why did the Interior Committee write
that language into the bill if it did not
believe that one tribe might end up with
sightly more land than the other? Why,
then, should the committee’s spokesmen
obiect to this amendment on the grounds
that it might cause a minor deviation
from some ldeally perfect split of Jand?
The point is that they should not object.

Other guidelines in section 6 give fur-
ther direction to the manner in which
the land is to be partitioned. Guideline
te) calls for the land to be partitioned
in such a way that i{ will be contiguous
to the reservation of the iribe which is
to recelve it. Guideline (f) requires that
the land partition “follow terrain which
will facilitate fencing.” This sounds very
reasonable to me, but it leads me to ask
whether it is more important to guaran-
tee that the land be contiguous and be
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easy to fence than it is to avoid “social,
economic, and cultural disruption?”

1 do not belleve that it is,

Mr. President, this amendment is a
minor one, Some may even call it a tech-
nical amendment. But its intention is
very clear and very important. It is in-
tended to give the district court a small
measure of discretion in dividing land so
as to avoid relocation of long fime in-
habitants.

In closing, let me reiterate that thils
amendment seeks to reduce as rnuch as
possible the necessity of relocation. Tt
seeks to do nothing else, We must re-
member that there can be no selution
to this problem which holds less likeli-
hood of success than relocation; no solu-
tion which threatens more to turn inte
disorder than relocation; no solution
which is more insensitive to the infa-
mous history of the Long March and the
Trail of Tears than relocation.

To whatever extent we can avoid all of
that, we should. I urge the adoption ‘of
the amendment, and I hope the commit-
tee will approve it.

Mr. METCALF. Mr. President, the
committee certainly does not approve of
this amendment, It is not a minor
amendment. It cuts out the very heart
of the bill.

I call attention to the fact that we
heretofore have heen talking about the
Moencopi provision, but now we are talk-
ing about the joint-use area.

I hope to have something in addition
to say on this amendment, but I first
¥leld to the Senator from Arizona (Mr.
FANNIN .

Mr, FANNIN, I t'.ank the distin-
guished Senator from Montana.

I would say to the Senator from New
Mezgico that I think his figure of 8,000 is
vety misleading, I do not know where he
got the figure. The administration counts
6,000 for both the joint-use and the
Moencopi areas. The faet is, I think we
will agree, that no one knows the popnla-
tion for certain, and that is why the
committee mandated a census after the
partition is ordered.

On page 30 of the committee yeport, in
the next-to-the-la-t paragraph, it states:

The Commitiee wishes it clearly under-
stood that the flexibility pravided in this
subsectlon is not to be Interpreted as an in-
vitation to develop a final adjudication of
the Jeint use area dispute which contalns a
substantially unequal diviston of lands. In-
stead, the fexibility is provided to allow a
limited divergence from the eguality stand-
ard, If necessary, in order to honor the other
guldelines in sectlon 8. For exemple, the
Committes expects that, if, in designing a
partition plan, 1t 15 discovered that a rminor
divergence from an ecqual division of acres,
or vnlue, or both would clearly result in a
drawing of boundary lines which would pre-
serve to one or the other tribe a particularly
densely populated area, thus significantiy
reducing the necessity for relocating house-
holds and minimizing “social, economiec, and
cultural disruption” as called for in the
third guideline (subsection {cj), then the
fiexibility provided in the “insofar as i prac-
ticable” language would permit that division
and the proviso calling for compensation
would be invoked.

Mr, President, what this amendment
would de is put one stipulation ahead of
all others. I{ was not, T am sure, the in-
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tent of the committee, nor do I think it
is the intent of the Senate, to so provide.
I do not think it would be falr to give
one criterion preeminence over all others,
I hope the Senator will understand that
this is just exactly what would happen.

Mr, GOLDWATER. Mr. President, will
the Senator yield me a few minutes of
time?

Mr. METCALF. Mr. President, I yield
2 minutes to the Senator from Arizona.

Mr. GOLDWATER. Mr. President, in
listening to the explanation of this
amendment, it sounds very nice, But as I
understand it, it would merely transfer
subparagraph (b) under the provisions of
subparagraph (d}, which, if I understand
correctly, would result in the Navajo
winding up with either more land than
they have now or more land than the
Hopis have.

The figure of 8,500 Navajo, which the
Senator used fo quote the number who
will be moved, I rather dispute. I wish
I had a more accurate flgure. I have
flown over that area and taken pictures,
trying to make a computation of how
many people might be down there.

We are talking about a seminomadic
people, and they may live there in the
summer, but when the winter snows come
they move somewhere else where it is
warmer. I have never heard a figure ap-
broaching 8,500, although I have heard
the president of the Navajo ‘Tribal Coun-
¢il use ag high as 15,000.

Mr. President, Iet me make a couple
of points on this effort to ¢hange the
whole meaning of the bill.

The Navajos have been using this land
for years and years. This is hot some-
thing thai has happened lately, And the
Hopis have been disputing the use of this
land for years and years. But nothing
has come of it.

Even four court decisions have been
defied by the Navajo, and as I mentioned
earlier, Y understand they are now paying
$250 a day under order of the court be-
cause they will not obey the court.

It Is my understanding that the Nav-
ajo nation has even issued trading post
permits on Hopi land, and that if the
truth were known, they cwe the Hopi
Tribe about a milfion and a half dollars
for this action, which in my opinion is
completely wrong,

"We hear a lot of talk about foreing
people to move, I do not think we need
to force people to move. I think this
thing ean be settled. But T will say, ag
one who has tried to get the two tribes
together for nearly 20 years, that I see no
hope of getting the Navajo peeple, un-
der their present leadership, to sit dewn
with the Hopis end work something out
whereby nobody is going to be hurt.

I think it can be done. But {he Navajo
leaders have repeatedly refused to sit
down with the Hopi leaders and work
something out. I do not think they have
the best interests of the Hopi at heart.
In fact, I doubt very much if the present
leadership of the Navajo pecple have
the best interests of their own ftribe at
heart.

I hope that this amendment would be
defeated. I think we have discussed this
broad general purpose of the bill long
enough throughout the vears. We have
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listened to the court decisions, we have
listened to the experts on the subject
and, I think, it is up to us as a legislative
body to make the move that is needed,

Mr. METCALY. Mr, President, the
Senator from New Mexico etted some bitl
and tried to use that citation as his idea
of what the committee intent was. But
the commitiee has expressed its intent
in specific language in the report.

On page 30 of the report—and I eall
this to the attention of the Senator from
Houth Dakota so that he may read it—
it provides:

Thus, the Committee recegnizes both the
responslbility to provide peartitioning an-
thorlty and, If judiclal adjudication shoutd
become necessary, the likelihood that such
authority would be exercised. The Commit-
tes, however, fully understands that this
particularly potent puthority, onee exercised,
will structure substantially the remainder
of the provisions of any judicial settlement.

That is why this is not a minor amend-
ment but strikes at the very heart of the
bill

Then the report goes ahead and says:

The committes does believe that, if the
judicial settlement iz to be equitable and
Tair, any division of the Iands of the joint
use area must be equal.

That is a flat statement of the majority
opinion of the committee.

Iwant to call to the Senator’s attention
that while the Moencopi matter came up
on a 9-to-6 vote, that came up on a
10-t0-3 vote, and the chairman of the
committee voted in favor of the proposi-
tion that is in the committee bill at this
time.

That is the .5, Supreme Court
decision—

The very definition in the Healing decislon
of the interest of the land as “joint, un-
divided, and equal” also strongly suggesis
that, if the interest is to be divided, it is
to be done on an eqgual basis.

That is what the committee said: that
is what the district court saig and the
U.S. Supreme Court afirmed: that
is what all the withesses who have
testified before the commitiee have said,
that we have to have an egual division.
The omendment of the Senator from
New Mexico would strike out this equita-
ble and equal division, this proposition
that all are going to share in the mineral
rights and eliminate all the work, all the
concentration, all the efforts that the
various people on the committee have
devoted, not only this year but in past
years, to the solution of this problem.

I strongly urge the defeat of this
amendment. .

My, MONTOYA, Mr, President, will
the Senator yield to me for a minute?

Mr. METCALF. I would be delighted
fo.

Mr., MONTOYA. T wish to put a ques-
tion.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. MONTOYA, May I say most re-
spectiully that I Intend nothing else
than what I said with this amendment,
and I think it merely reinforces and em-
phasizes the approach the committee is
making by virtue of the provisions and
guidelines set out in sectlon 6.

Now, let me read the section to which
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my amendment refers and to which it
ties. It 1s subsection (b) on page 24 of
the bill. Subsection (k) reads as follows:

The boundary 11lnes resulting from any par-
titioning of lands in the joint use area shall
be established so as to include the higher
density poputation areas of each tribe with-
in the portlon of the lands partitloned to
such trihe to minimize and avold undue s0-
elal, economie, and cultural disruption inso-
far as practicable,

Now, this Is & mandate to the court
when it engages in dividing the land and
establishing the houndary lines. My
amendment will merely say that in any
partition of the surface rights to the
joint area, the same area, the lands shall,
subject to the provisions of subsection
(h) of thls section which I have read,
insofar as is practicable, he equal in acre-
age and quallty.

I do not see any inconsistency with
the text of the guidelines contained in
section 6. I think this fortifies the sec-
tion to the point where the judge will
have to concern himself not only with
sectlon (b)Y, not only with section (¢), but
also with section (d), and I see no in-
consistency. I see no derogation from the
real thrust of the guidelines and the par-
ticular section 6. That is the point I am
trying to make.

I fail to see in the argument advanced
by the Senator from Montana that I am
doing an injustice to the very letter and
spirit of the particular section the com-
mittee brought out in the committee bill.

Mr, METCALF. Mr. President, the
committee has devoted almost five pages,
from page 26 to page 31 of the commit-
tee report, to an explanation of the
guidelines by which these particular
sections 5 and 6 should be implemented.

The amendment of the Senator from
New Mexico highlights one of those
guidelines, one of those subsections, and
does not take into consideration the rest
of the subsections.

We have said we laid down these guide-
lines, subsections (a), (b), (¢}, (d), (e},
(£}, (g}, and (h), and he highlights one
of them and says, “We are going to look
at this over all the other propositions.”

We believe that equity, in accordance
with the judicial decisions involved, de-
mands as nearly as is possible equal
division of the lands, and we believe that
equity, es neatly as possible, says that
we should have the mineral rights jointly
held and jointly administered, We have
said that in these various sections, and
we lald down these guidelines.

Instead the Senator from New Mexico
would put-one of the guidelines ahead of
all the others, I do not believe that is
what the committee intended. I do not
believe that is what the court intended.

We said that you should do things in
accordance with (a), (), (), (), (e},
(fy, (g), and (h), and we have sxplained
that in several bpages in the report. 1
think it is clear in the report, it is not
subject to explanation or snalysis, and
the committee report speaks lor itself
here, and it speaks for itself in an analy-
sis of the three-judge district court de-
cision that divided this land,

So the Senator from New Mexico has
talked about adjudication In the pre-
vious amendment, but there has been ad-
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judication, and there has heen plenty of
adjudication on these issues.

The committee has carefully consid-
ered this and decided that there should
be varlous subsections taken into con-
sideration in the guidelines, and I cer-
tainly do not think we should minimize
these other considerations and highlight
Jjust this one.

Mr. ABOUREZE. Mr. President, will
the Senator from New Mexico yield?

Mr. MONTOYA. I yield to the Senator
frem Scouth Dakota such time as he may
require.

Mr. ABOUREZK. Mr, Fresident, I
want to speak, first of all, very briefly
on the sontents of the commitiee report,

The Senator from Montana relies very
heavily upon what is said in this report,
especially on page 390. Let me read from
the report;

The commlittee does helicve that, if the
judicial settlement 15 to be equitable and
fair, any division of the lands of the joint
use area must be egual.

He relles heavily on thet sentence,

Let me say, as a member who sat
through every single word of testimony
and every minute of markup of this bill,
that that is not what was decided in the
committee. This report was prepared by
the committee stafl, and it is no secret
that I have no control over what the staff
writes, and apparently the committee
has no control over what the staff writes
so0 [ar as the report is concerned. It is
totally contradictory to what was de-
cided by the majority of the members of
the committee.

To refer specifically, to give specific
evidence of that fact, we discussed in
the committee the language of partition,
and we agreed In the committee that if
we were {o have a meaningful negotia-
tion between the Hopi and the Navajo
prior to an imposed settlement, that we
could not write in the terms of that set-
tlemen. It would be ahead of time he-
cause it would preordain the terms of
the settlement, and we wanted to aveoid
that,

Yet, in agreement with that, at my
susggesiion, in using the phrase “in the
partition” in each one of these sections,
they changed the word to “any” parti-
tion, recognizing the fact that the par-
ties or the court, whoever it might ap-
point for master, might declde that there
would be no partition, some partition,
total partition. But certainly ncbody in
the committee agreed to the fact that
there would be an egual division of the
land, and that is totally erroneous and
totally misleading, and I am sorry it had
to refer in the report. It is reviewed in
my separate views in the back part of the
report.

Now, let me try to express what Sen-
ator MonTova's amendment is attempt-
ing to do. )

What it is afttempiing to do is what
appears in subsection (b of this section,
and that is that when and if there is a
partition of the land, that those who
decide upon the partition must try to
minimize and aveid undue social, eco-
nomic, and cultural disruption inscfar
as practicable. :

Now, what is wrong with that? If we
are to be humane in al! the plenary
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power we are exercising over those In-
dians, should we not take into account
the social, economie, and cultural dis-
ruption?

Let me read, Mr, President, from the
statement of Dr. Thayer Scudder, an
anthropologist hired by the Navajo lo
go down and do a study of a forced re-
location of the Navajo people. This is
on page 2 of his typewritten statement,
I do not know what page it is in the hear-
ings record,

He says:

Almest without exception people reslst
forced relocation.

We did net need an anthropologist to
tell us that, we can take judicial notice
of that.

He goes on to say:

Where rosistance fails and relocation oc-
curs, the resulting trauma is very extreme,

I think we probably know that without
an anthropologist telling us.

Now, I want to continue with his state-
ment:

Indeed, it Is difficult to imagine a more
grievous Insult to a community than to be
forced to leave a beloved habitat.

This 15 especially true of illiterate people
and of the elderly who have Hved out theit
lives in a single rural community. While
this would include the majority of the Navajo
people in the Jont Use Area, including men
who have formed deep attachments to thelir
homes and to the land, it applies especially
to Navajo women.

He goes on to describe that the reason
it would be especially a great hardship
on Navajo women is becalse of the line
of descent and the line of inheritance
from Navajos which go through the
matrilineal side of the family.

Myr. President, the only thing this
amendment is asking for is some kind of
justice to people who have been mis-
treated and abused, not by the Hopi, but
by those people who have tried to deter-
mine thelr lives,

I do not think it §s too much to ask
for to take into considerastion what kind
of cultural and social hardship these peo-
ple will have to put up with &s a result
of forced relocation.

Mr, METCALF. Will the Senator yield?

Mr. MONTOYA. I yield to my col-
league. How much time do I have?

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, a par-
liamentary inguiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. DOMENICI, How much time does
the Senator have on the amendment?

The PRESIDING OFFICER. The sen-
ior Senator from New Mexico has 12
minutes,

Mr, DOMENICI. May I ask for 3 min-
utes from my distinguished colleague? 1
am not going to address the substance
of the amendment.

Mr. MONTOYA. I vield 3 minutes to
the Senator.

" The PRESIDING OFFICER. The Sen-
ator is recognized for 3 minutes.

Mr. DOMENICI. May I address the
fluestion to the Senator from Montana,
please?

Mr. METCALF. Surely.

Mr, DOMENICI. As I read this, I put
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myself in the position of being a court
and assume we do intend to provide
guidelines for a court, we hope it never
gets there, we hope it happens another
way, but what I want to ask the Senator
is that I find in section 8, as we look at
the guidelines, a reference to Senator
Montoya's language that reguires that
the court take into consideration these
words, minimize and avoid undue social,
economic and cultural disruption insofar
as practical.

The Senator has pointed out that that
is changed in subsection (b).

Now, I ask the Senator, that is pre-
ceded in that very section by what &
court could very well find is the only
area that they have to bhe concerned
about in solving that definition, and it
says, in deing that, they will divide the
prinecipal population centers of these two
tribes so as to minimize the social, eco-
nomic and cultural disruptions. .

My specific question to the Senator is,
if the court does, in fact, take the high-
density population sreas of the tribes,
and makes sure that they are each given
to the respective tribe, have they com-
plied totally with the section, including
the soclal, economie, and cultural disrup-
tion, have they or have they not?

Mr. METCALF. As I said to the Sena-
tor’s colleague from New Mexico, subsec~
tion (b) from which the Senator quoted
is a part of a serics of guidelines which
are laid down in section §.

I think all of us are agreed that we
should take into consideration such
things as social, economie, and cullural
disruption, and avoid it insofar as pos-
sible, but then we go ahead in subsection
(d) in other subsections of section 6,
and say that taking these things into
consideration, we shall have as near as
possible an equal and equitable land divi-
51lon,

S0 we say, sometimes, in ovder to avoid
these disruptions spoken of In subsection
(b}, the court may give the other tribe,
whether Hopi or Navajo, some land to
coffset that; but to highligh: this one
guideline and to say that this is the only
thing we should take into consideration
is against the decision of the district
court, affirmed by the U.S. Supreme
Court, and against the expressed inten-
tion of the commitiee itself.

This is only one of the things to be
taken into consideration.

Mr. DOMENICI. Let me say, if we can
talk a little longer, because I do not think
I understand what I would be supposed
to do if I were the judge, I would like to
ask again, if I looked at the evidence and
I found that I had taken the high popu-
lation areas of each respective tribe and
I had determined that each would get
that further on, and I made a finding
that this is so that we will minimize and
avoid undue social, economic, and cul-
tural disruption, I ask the Senator from
Montana, have I complied with the in-
tention of the Congress of the United
States, or might I talke the secial, eco-
nomie, and cuitural disruptions into con-
sideration as it affects others than the
high-density areas of each tribe?

Mr. METCALF. We say insofar as
practicable. Then, of course, we say that
the land given to each trihe shall be as
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nearly contiguous as possible. Then we
say we will not Interfere with any of the
identified religlous shrines. All those
things have to be taken into considera-
tion.

If the Senator were the judge, he
would take this part of the bill, section 6,
and logk at the guidelines—that is, (a),
(b}, (), and so forth-—and he would
apply all of these guldelines insofar as
possible. He would not put social, eco-
nomic, and cultural questions so that
somebody had a little tiny aren way off
in one part because you would look at
subsection (e} where it says that the
land be contiguous Insofar as practi-
cable. I just use that for an example.

But, again I reiterate, the guestion
that is presented by the amendment of
the Senator from New Mexieo (BMr.
Monrova} disregards these other prop-
ositions for the judge to take into con-
sideration and just lays down this prop-
osition. It forgets about equal and equi-
table distribution.

Mr. DOMENICI. What if we did not
want to put Senator Montoya's language
in section (e) but wanted it to be just
another section so that it would be clear
that the court would not be limited in
the consideration of social, economie,
and cultural disruption to the dividing
up of the high density areas?

If I understood the Senator, he was
not saying that the court would have
compiled with the consideration of so-
cial, economic, and culfural distuptions.

The court would not necessarily be
through with that consideration by di-
viding up the high density areas. I
thought the Senator said the court would
consider social and economic disruptions
insofar as practicable, even aside and
apart from how it divvied up the high
population areas.

Mr. METCALF. That would be part of
the high population areas,

Mr. DOMENICTI. But not necessarily
the total consideration.

Mr., METCALF. Certainly it would be
taken into consideration,

Mr. MONTOYA., Will the Senator
yield for the yeas and nays?

Mr. ABOUREZK, Will the Senator
withihold that for a moment?

Mr. MONTOYA. I withdraw my re-
quest.

Mr. METCALF, We are talking on my
time, but we will continue the colloguy
with the distinguished Senator from
New Mexico.

The whole proposition is that we have
laid down a series of guidellnes for the
guidance of the judge in the event of an
adjudication. One of these guidelines is
we say we do not want to interfere with
social, economic, and cultural affairs.
Another guideline says we want to have
the separate areas ar contiguous as pos-
sible. Another says we are not going to
interfere with religious shrines, to take
one from another,

All of these have to be read together,
and the judge would read them together.
But the Senator from New Mexico is
erasing these other guidelines and soy-
ing that equal distribution of property
insofar as possible, equitable distribu-
tion insofar as possible, and joint cwn-
ership of the mineral rights are all to
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be minimized or forgotten behind sec-
tion (k). That Is not what we want the
judge to do. That 1s not the committes
intent. The committee wants all the
guidelines applied.

Mr. ABOUREZK., Will the Senator
irom Montanha yield?

Mr. METCALF. On the Senator’s time.

Mr. DOMENICI. I believe I have the
floor, I will yield to the Senator from
New Mexieo.,

Mr. MONTOYA. Will the Senator
from New Mexico yleld at this tlne?

Mr. DOMENICI, I will be delighted to
vield.

Mr. MONTOYA, I will ask the Senator
from Montana what specific langusge
in my amendment destroys any property
rights and eliminates the consideration
of all guidelines in section 6, I want to
know that,

Mr. METCALF. The Senator's amend-
ment says, on page 24—

Mr. MONTOYA, Yes, on line 22, My
amendment has only the words “subject
to the provisions of subsection (b) of
this section,”

Mr. METCALP, That is exactly what
Ihave been trying to emphasize,

Mr. MONTOYA. How cah the Senator
say that that language connotes the
elimination of the consideration of the
guidelines?

Mr. METCALF. But it does nof say
subject to subsection (a), (b)), (¢), (d),
and others, The Senator just says sub-
lect to subsection (b). Why do we have
to have that language if the Senator
wants to fake into consideration the var-
jous guidelines that we have outlined in
{a), (b)), (&), (&), (£}, and (g) ?

Mr MONTOYA. Will the Senator con-
sent to & modification subject to the pro-
visions of subsections (a), (b, (¢), and
the other guidellnes in this section?
Would he consent to that?

My, METCALF. I see no reason why we
should say subject to the provisions of
subsections (@), (B, @), (@, (@, (),
(g), and (h) because that is what we
are saying in the bill. But if the Senator
will say that, and he feels that he has
to reiterate it again, if he will say in
all of the subsections “subject to all of
the subsections™ in section 6, I have no
objection to just repeating what we have
already said.

Mr, MONTOYA. Then I so modify my
amendment.

The PRESIDING OFFICER. Will the
Senator send his modification to the
desk?

Mr. MONTOYA, On the amendment
which I have propgsed, it would read in
suhsection (d) ——

Mr. METCALF. Has the unanimous-
consent request been propounded yet?

Mr. MONTOYA, No, because I have
not submitted the modification,

Mr. METCALF. I reserve the right to
object.

Mr, MONTOYA, Is the Senator going
to object?

Mr, METCALF, I do not know. I have
not heard the amendment.

The PRESIDING OFFICER. The
Chair would like to state to both Senators
that unanimous consent is not required.
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The Senator may modify his amend-
ment if he desires. .

Mr. MONTOYA. I s0 modify it It will
read gs follows——

The PRESIDING OFFICER. The Chair
informs the Senator from New Mexico
that he must send his modification to
the desk.

Mr. MONTOYA., Mr. President, I would
like to suggest the ahsence of a guorwum,
the time not to be taken from me.

The PRESIDING OFFICER. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. MONTOQYA. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GOLDWATER, Mr, President, I
ask for the yeas and nays.

The yeas and nays were ordered,

Mr, METCALF. Mr. President, who-
ever has time, I would like to have &
colloquy.

Mr, MONTOYA. Mr. President, I
should like to ask the Senator from Mon-
tana a couple of guestions. .

Mr. METCALF. Mr. President, may w
have information as to how much time
remains cn the amendment?

The PRESIDING OFFICER. The Sen-
ator from New Mexico has not sent the
modification to the desk.

Mr. METCALF, May we have this col-
loquy before we have the modification?

The PRESIDING OFFICER. As the
result of the yeas and the nays having
been ordered by unanimous consent, the
Senator must have unanimous consent to
modify his amendment.

Mr. MONTOYA, I recognize that.

Mr. METCALP, Mr, President, will the
Chair inform me as to how much time
remains?

The PRESIDING OFFICER. The Sen-
ator from Montana has 8 minutes, and
the Senator from New Mexico has 7
minutes.

Mr. METCALF. I yleld such tlme as
may he necessary for the Senator from
New Mexico to propoung some inquiries.

Mr. MONTOYA, I thank the Senator
from Montgna.,

I ask the Senator, first, is it the in-
tetition of the proposed legislation to
trigeer congideration during the parti-
tlon or division process of the essential
and particular details set out in the
guidelings under subparagraphs (v, {(c},
(d}, (e1, (£), and (g) ?

Mr. MET'CALF. Yes. All the guidelines
specifically enumerated in section 6
would be taken into consideration by the
court in making a determination and an
adjudication as to the division of land.

Mr. MONTOYA. It is also the inten-
tion that this take place irrespective of
any conflicting language or implied lan-
guage to the contrary contained in the
committee report?

Mr. METCALF. The committee report,
in the opinion of the Senator from Mon-
tana, explains the entire effort of the
committee to make an equal distribu-
tian. In subsection (b), the commitiee
recognized that in certain areas of these
reservations there would be a higher
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density of population. Some would have
motre people; more people would be in-
volved than in other areas.

- I am sure it was not the intention of
any of us to say that the social, eco-
nomic, and cultural disruptions would
not be considered in all other aress of
the reservation. We just decided that in
higher density areas perhaps they would
not get as much lang or the land would
be more valueble, but ultimately the de-
cision would he equal and equitable.

Mr. MONTOYA. I thank the Senator
from Montana.

Mr. ABOURLKZE, Mr. President, will
the Senator from New Mexico yield 1
minute for a guestion?

Mr. MONTOYA. Do I have time?

Mr. MET'CALF. Y have time, and T will
yield.

Mr. ABOUREZK. What I want to
clarify, by way of legislative history, is
to ask the manager of the hill, the Sena-
tor froem Montana, this guestion: In par-
titioning the surface rights to the joint
use area, when and if any court dees
that partitioning, is it the intention of
the legislation for the court to look at,
to minimize, and to avoid undue soeial,
economic, and cultural disruption inso-
far as possible?

Mr. METCALPF. That is the intention
as expressed in subsection (b).

Mr. ABOUREZK. But what would the
intent be for any partition that might
oeeur?

Mr, METCALF, Any npartition that
might occur. And it is the understanding
of the Senator from Montana that line
12, where it says “higher density popula-
tion,” is to take into consideration the
fact that population varies on the reser-
vation; but the entire partition shall be
subject to the provisions of social, eco-
nomie, and cultural disruption.

Mr. ABOUREZEK. Mr. President, I see
no need for further pursuance of this
amendment, if that indeed is the intent
of the manager of the bill.

Mr. MONTOYA. Mr. President, in
view of the explanation and the answer
given hy the manager of the bill to the
questions propounded by myself and the
junior Senator from South Dakota, I
ask unanimous consent that the order
for the yeas and nays be vacated, so that
I can withdraw the amendment.

The PRESIDING OFFICER. Is there
objection? The Chalr hears none, and
it is so ordered.

Mr. FANNIN. Mr. President, will the
Senator yield?

Mr. METCALF. I yield.

Mr. FANNIN, In order that we thor-
pughly understand the situation that
exists——

Mr. METCALF. The Senator has with-
drawn the amendment,

Mr. FANNIN. I understand that.

I want to make it clear that a record
was made in the committee on the issue
that the distinguished Senator from
South Dsakota has heen discussing, The
issue lost. The amendment was defeated
by a vote of 10 to 3. I do think that fact
should he made part of the REcorp at
this time.

At thig time, T extend my appreciation
to the staff members, hoth for the ma-
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jority and the minority, who so ade-
quately handled this messure and the
report.

The report does refiect the intent of
the majority of commitiee members.
When the distinguished Senator from
South Dakota challenges the report, I
think it should be made clear that the
vote was predominantly in favor of the
various issues he has discussed.

Mr. President, so far as the partitioning
is concerned, any judicial settlement that
reguires partitioning of the land in ap-
proximately equal shares will e in ac-
cordance with the Healing case, and that
should be made clear. The report and
the bill have been subjected to highly
partisan interpretation, but it is crysial
clear fhat the committee decided that
such a judicial partition is inevitable,
failing tribal agreement, If there is not
to be partition, why establish a commis-
sion to relocate persons who must move
on account of partition? Why the guide-
lines to the court on partition? In short,
what is the purpose of the bill if not to
provide judicial authority and divection
for partition? I feel that this should he
brought out.

Also, when the distinguished Senator
from South Dakota guotes from one of
the attorneys for the Hopi Tribe, I think
he should bring out that he did nol ques-
tion the statement of an anthropologist
who testified on behalf of the Navajo
Tribe. I read from the record:

Senontor FanNIN. Dr. Scudder, how much
time did you spend on the Navajo reservation
in coming to these conclusions?

This is what the Senator hags referred
to today, with respect to the effect it
would have on the movement of different
members of the Navajo Tribe,

FProfessor SCUDDER. Let me quallfy what I
am geolng 0 say by saying I am talking
from & theory. The theory has been applied
to members of all three major racial groups.

I went to the Navajo Reservation to see £
it could ke appileable there during a $-day
field trip.

I just wanted to make clear that he
spent 4 days on the reservation and be-
came an instant expert.

Mr. METCALF. Mr. President, T yield
to the Senator from Washington for a
unanimous-consent request.

RIVERS AND HARBORS PUBLIC
WORKS

Mr. JACKSON. Mr. President, I ask
the Chair to lay before the Senate a
message from the House of Representa-
tives on H.R. 10701,

The PRESIDING OFFICER {(Mr.
BarTLETT) laid before the Scnate a mes-
sage from the House of Representatives
gnnouncing 1its disagreement to the
amendments of the Senate to the hill
{FLR. 10701} to amend the act of Octo-
ber 27, 1965, relating to public works on
rivers and harbors to provide for con-
struction and operation of certain port
facilities, and requesting a conference
with the Senate on the disagreeing votes
of the two Houses thereon.

Mr. JACKSON. I move that the Sen-
ate inslst upon its amendments and
agree to the request of the House for a

NNO031281



December 2, 1974

conference on the disagreeing votes of
the two Houses thereon, and that the
Chair be authorized to appoint the con-
ferees on the part of the Senate.

The motion was agreed to; and the
Presiding Officer (Mr. BARTILETT) 4&p-
pointed Mr. Lowg, Mr. HoLrings, Mr,
STEVENS, Mr. Jackson, Mr, JOHNSTON,
Mr. Haxsen, Mr. GrAVEL, Mr. BENTSEN,
and Mr. Buckeey conferees on the part
of the Senate.

SURFACE RICGHTS IN THE 1934

NAVAJO RESERVATION

The Senate continued with the con-
sideration of the bill (H.R. 10337) to
authorize the partition of the surface
rights in the joint use ares of the 1882
Executive Order Hopi Reservation and
the surface and subsurface rights in the
1934 Navajo Reservation between the
Hopi and Navajo Tribes, to provide for
alletments to certain Paiute Indians, and
for other purposes.

Mr. JACKSON. Mr. President, I wish
to take 10 seconds to express my deeb
appreciation to the Senator from Mon-
tana (Mr. Mercarr) for the long hours,
the tremendous amount of time and, in-
deed, the careful effort that he has put
into the pending legislation. This has
been a most difficult task, both in the
committee and on the floor. I wish to
say that in my judgment, he has heen, as
always, a fair and honest judge, trying
to handle a very difficult dispute. I ex-
press my deep appreciation to him for
this yeoman service.

Obviously, the other Senators on the
committee have done their fair share on
both the minority and the majority side,
but I do wish to take this opportunity to
single out the Senator from Montang for
the special efiort he has made,

Mr. METCALF, Mr. President, I thank
the chairman of the committee for his
kind words.

I wish to reiterate what I said to the
Senator from New Mexico in my re-
sponse to the Senator from South Da-
kota. In my opinion, there is no guestion
that when there is equal and equitable
distribution of the lands, the various
propositions that are now in subsection
(h) whether they are high-density popu-
lation lands or low-density population
lands, or with any of the other lands
involved on the reservation, will be taken
into consideration glong with the other
subsections in section 6.

I say to the Senafor from South Da-
kota that the committee report on H.R.
10337 reflects the views of a majority of
the committee. The Senator from South
Dakota rather eloguently set forth his
dissent from that report. Those who de-
sire may read both of our positions, but
I think that a useful service has heen
performed today by exploring the gues-
tion of high-density population areas,
because we want all of these factors to
apply to all of the land. We merely want
to say that when we have the question of
high density areas of population, we can
take into consideration the various fac-
tors that are contained in other parts
of section 6.

Mr., GOLDWATER. Will the Senator
vield?
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Mr, METCALF. I am delighted to yleld.

Mr, GOLDWATER. Mr. President, re-
gardless of how the vote comes out on
this matter, I know that I express the
gratitude of the people of my State and
my Governor for the wonderiul work
that the Senator from Montana has put
into this, I wish to express the same feel-
ings to my senior colleazue, who has
served as Governor and who has put up
with this problem for so many years.

As I say, regardless of the outcome,
I wish to express the thanks of the people
of my State, particularly Indians of both
tribes, for the wonderful work both of
them have put in on this bill.

Mr. METCALF. I thank the Senator
from Arizona.

If we can resolve the joini-use and
Moencopi land disputes today, we will
have achieved justice and equity for the
Hopl and the Navajo Tribes. In addition,
we will have resolved an issme which is
of grave concern to the non-Indians in
the States of New Mexico, Arizona,
Utah, and Colorado.

Mr, FANNIN, Mr, President, if the Sen-
ator will yleld, I should like to join my
colleague (Mr. GOLDWATER) Iin paying
tribute to Senator Mercarr for chairing
the hearings in so many instances, for
doing extenslve work in the commitfee,
and for taking over here as floor manager
of the bill. He has performed yeoman
service under a very tough situation, He
has stood up for what he thought was
right. I am very proud that he has heen
willing to devote the time, the research,
and the energy that was necessary to
make conclusions, which demanded great
thought and careful consideration of all
parties involved.

I feel that he has performed a fine
service for both the Navajo and the Hopl
Tribes.

Mr, METCALF. Mr. President, I have
an emendment that I send to the desk
and ask for its immediate consideration.

The PRESIDING OFFICER. The clerk
will state the amendment.

The legislative clerk read as follows:

At the appropriate place insert the fol-
lowing:

Section 10 of the Act entitled "An Act to
promote the rehabilitatlon of the Navajo
and Hopl Tribes of Indians and a hetter utl-
lization of the resources of the Navalo and
Hopl Indlan Reservations, and for other pur-
poses”, approved April 19, 1950 (64 Stat. 4T;
25 U.S.C. 840) is repealed efiective close of
business December 31, 1974,

Mr. METCALF. Mr, President, the
hoped-for passage of this legislation will
complete the question of the Navajo and
Hopi controversy, and there will neo
longer need to be a Joint Committee on
Hopi-Navajo Indian Administration,
which was eregted in 1950, Therefore, as
a part of this bill, we should discontinue
existence of this joint committee. That is
the purpose of the amendment. |

The PRESIDING OFFICER. Who
yvields time on the amendment?

Mr. ABOUREZEK, Mr. President, I have
no objection to that amendment.

The PRESIDING OFFICER. Do the
Senators yeld back their time?

Mr. ABOUREZK. I wish to speak, just
for & moment, if T may,

Mr, MET'CALF, The Senator has time
on the bill,
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Mr. ABOUREZE. I wish to speak on
this amendment.

Mr. METCALP. Certainly.

Mr. ABOUREZK. I wish to inform the
President that the time I am taking now
will be the time I am entitled to on this
amendment as an adversary party.

Mr, President, while I am not looking
for any thanks, and I certainly do not
expect any, I do not want the impression
left that it was only the Senator from
Montana who was involved in all of this
procedure. I wish to say that the Sena-
tor from Montana, at least during this
session of Congress, became active only
in the very latter part of this work. He
did a very good job and was very intently
working on this in the latter part of cur
deliberations. But I do not want the
impression left that he is the only one
who has any wisdom on the Hopi-Navajo
question at all, since I chaired all of the
hearings and attended all of the markup
sessions that we had on this legislation,
and certainly had at least as much infor-
mation given to me as fhe Senator from
Montana, if not more. I just wish to cor-
rect what might be an erroneous impres-
sion.

S0 I just want to correct what might
be an erroneous impression, which itself
does not detract from the great work the
Senator from Montana has done.

Mr. METCALF. Mr. President, I want
the Recomrp to show that the Senator
from South Dakota did hold hearings,
and has worked long and hard on this
bill. He has had very firm convictions
about how the decisions should be made
and on the determination of the various
lawsuits. As chairman of the Subcomimit-
tee on Indian Affairs, he has been out-
standing not only on this legisiation, but
on other Indian legislation. I certainly
appreciate his assistance in all Indian
legislation. I regref very much that we
have differed in some respects as to the
decision on this particular bill, but we
certainly have agreed on basic Indian
policy.

Mr, ABOUREZK. I do want to say also
that while this amendment will be ac-

cepted by everyone involved and perfunc-,

torily voted upon, the yea-and-nay vote
that is coming up will be on Senator
MonToYA'S amendment dealing with the
Moencopl area, which is to the west of
the large joint use disputed area. If I
may be permitted to do so, I should like
to make & 30-second summary of the
issue for Senators who have come into
the Chamber since our earlier debate.

The committee, over my objections as
chairman of the Indian Affairs Subcom-
mittee, decided to award all 243,000 reres
of that land to the Hopi Tribe, in spite
of the fact that the 1934 act which was
passed awarded it to the Navajo Indians
and such other Indian tribes as thereon
might reside.

My objection arises as a result of the
fact that neither the committee nor
any court nor any body constituted by
anyone at all has ever adjudicated that
matter, and that we do not know the re-
spective rights of the parties, and it
ouzht to be decided by litigation.

That is the issue, and that is why I ask
that the Members of the Senate supnort
the Montoya amendment, which will al-
low a duly-constituted body to dig into
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the facts, to find out who lved on the
land in 1934, and to make the defermina-~
tlon as a result of that investigation.

I reserve the remainder of my time.

Mr. FANNIN. Mr. President, before the
dehate on this 1ssue is brought to a close,
I would like to extend my appreciation
to the minority members of our commit-
tee for their diligent work and attend-
ance at commitiee hearings, and the
great help they have given us. The Sen-
ator from Oklahoma now in the chair
(Mr. BarTLETT) was extremely helpful,
and also my colleague from Arizona (Mr.
GoOLDWATER), who is probably the best-
versed Member of the Senate on Indian
affairs. For years he has dealt with our
Indian people, not only in Arizona but
throughout the Nation. It was through
his great help, patience, and understand-
ing that we have been able to come to
many of the conclusions that have been
incorporated in the bill.

So I pay deserved tribute to him, and
express my appreciation.

From the majority members of the
committee, we have had excellent coop-
eration. The distinguished Senator from
Montans (Mr. METCALF) not only has co-
operated with us in this particular in-
stance, but we have had the pleasure of
working with him for several years on
the Indian Affairs Subcommitiee, and I
feel that he has done a great service in
taking over a very difficult situation, hot
only in thils instance but in many others.

I feel that the tributes that have been
paid to him are certalnly well deserved.

The PRESIDING OFFICER. X5 all re-
maining time yielded back?

Mr. METCALF. Mr, President, I yield
back the remainder of my time.

Mr. ABOUREZK. I yield back the re-
mainder of my time.

Mr, METCALF. Mr. President, before
vielding back my time, I yield to the as-
sistant majority leader, the Senator from
West Virglnia, for a unanimous-consent
request,

UNANIMOUS-CONSENT AGREEMENT

. Mr. ROBERT C. BYRD. Mr, President,
I have been asked by the distinguished
majority leader to propound the follow-
ing unanimous-consent request:

That when the Senate completes its
business today, it stand in adjowrnment
until 10:30 a.m. tomorrow,;

That at 11 a.m. tomorrow, the 1 hour
of dehate under rule XXII on the motion
to Invoke clotitre on the conference re-
port on HM.R. 159%%, the Export-Import
Bank Act amendments, begin running,
and that upon the dispositlon of that
vote on cloture, if the vote to invoke clo-
ture fails, the Senate then proceed to the
consideration of S. 3394, the bill to
amend the Foreipn Asgistance Act of
1961; and

That at 4 p.m. tomorrow, if the mes-
sage from the House of Representatives
is available, the Senate proceed to vote
on the overriding of the President’s veto
o the GI educational benefits bill, with
one-half hour prior to that time, to be
coually divided between the majority
1=zder and the minority leader or their
designees, for the purpose of dehating
the override,
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Both of those votes will be mandatorily
rollcall votes.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from West Virginia? The Chajr hears
none, and it is so ordered.

SURFACE RIGHTS IN THE 1934
NAVAJO RESERVATION

The Senate continued with the consid-
eration of the bill (FL.R. 10337} to au-
thorize the partition of the surface
rights in the joint use area of the 1882
Executive order Hopi Reservation and
the surface and subsurface rights in the
1934 Navajo Reservation between the
Hopi and Navajo Tribes, to provide for
allotments to certain Paiute Indians, and
for other purposes.

Mr. METCALF. Mr. President, I ask
unanimous consent that Mr, Bill VanNess
of the staff of the Committee on Interior
and Inswlar Affairs he accorded the
privilege of the floor for the remainder
of the day.

The PRESIDING DFFICER. Without
objection, it is so ordered.

Mr. METCALF. Mr. President, no dis-
cussion of the Navajo-Hepi land dis-
putes would be complete without our
paying tribute to the dedication and
hard work the distinguished Senators
from Arizoha, Mr. Farnix and Mr. GoLp-
warrer, have addressed to these issues
over the years.

Their work on H.R. 10337 has been
difficult because members of both tribes
reside in Arizona. But, in my opinion,
they have always exhibited a desire to
achieve justice and equity for both
groups and bring this unfortunate inter-
tribal land dispute to an end.

1 yield back the remainder of my
time.

The PRESIDING OFFICER (Mr.
Barrierr). AH remaining time having
been yielded hack, the gquestion is on
agreeing to the amendment of the Sen-
ator from Montana.

The amendment was agreed to.

Mr. METCALPF. I yield hack the re-
mainder of my time on the bill,

The PRESIDING OFFICER. The
guestion now is on agreeing to the
amendment of the Senator from New
Mexico.

Mr. METCALF. We vote first on the
Montoya amendment?

The PRESIDING OFFICER. The
Senator is correct. On this question, the
veas and nays have been ordered, and
the clerk will call the roll.

The legislative clerk called the roll.

Mr. ROBERT C. BYRD. 1 announce
that the Senator from Texas (Mr, BENT-
sEN), the Senator from Delaware (Mr,
BmpeNn), the Senator from Idaho (Mr.
CruacH), the Senator from California
(Mr. C'ransTOoN), the Senator from Mis-
sissippi (Mr. Eastramp), the Senator
from Norih Carolina (Mr, ErvinN), the
Senator from Indiana (Mr. ARTKE), the
Senator from EKentucky (Mr. HuapLES-
ToN), the Senator from Minnesota (Mr.
HyuMPHREY), the Senator Massachusetts
(Mr. EenNenY }, the Senator from Wash-
ington (Mr. Macnuson), the Senator
from Rhode Island (Mr. PASTORE), the
Senator from Illinois (My, STEVENSON},
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the Senator from Missour! (Mr. S¥MING=-
ToN), the Senator from New Jersey (Mr.
Wirriams), and the Senator from Ar-
kansas (Mr. PULBRIGHT) are necessarily
absent.

I further annpounce that the Senator
Irom Georgia (Mr, TaLmaDnGE) is absent
on official business.

I further announce that, if present and
voting, the Senator from Rhode Island
(Mr. PasTORE), the Senator-from Wash-
ington (Mr. Macnuson), the Senator
Massachusetts (Mr. Kenneoy), and the
Senator from Minnesota (Mr. Hum-
PHREY) would each vote “yea.”

Mr, GRIFFIN. I znnounce that the
Senator from Oklahoma (Mr. BELLMON),
the Senator Irom Massachusetts (MMr,
Brooke), the Senator from New Jersey
(Mr. Case), the Senator from New
Hampshire (Mr. Corron), the Senator
from Nebraska (Mr. CurTIs), the Sena-
tor from Maryland (Mr, MarHIAsZ), the
Senator from Delaware (Mr. Rorr), the
Benator from Virginia (Mr. WiIiLLmaM
L. Scorr), and the Senator from South
Carolina (Mr. THURMOND) 4Te HECessar-
ily absent.

I «lso announce “hat the Senator from
Illinpis (Mr. Pckey) and the Senator
from Ohio (Mr, ‘TAFT) are absent on
official business.

I further announce that, if present and
voting, the Senator from Maryland (Mr.,
MateiAs) and the Senator from South
Carolina, (Mr. THurMonp) would each
vote “yea.”

The result was announced—yeas 37,
nays 35, as follows:

[No. 508 Leg.]
YEAS—37T
Ahourezk Jackson Packwood
Bayh Javits FPell
Byrd, Robert €. Joknston Proznire
Chlles Long Randolph
Clark Mansfield Ribicofl
Domenicl MeClellan Schweiker
Eagleton MeGes Sparkman
Gravel McGiovern Stafford
Hatfield Mondale Stennls
Hethawey Montoyn Tunney
Hollings Muskle Welcker
Hughes Nelgen
Inouye Nunn
NAYS--35
Alken Cannon Helms
Allen Cook Hruska
Baker Dote McClure
Bartlett Dominick McIntyre
Beall Fannin Metcalf
Bennett Fong Metzenbgum
Bible Goldwater Moss
Hrock Grifin Pesrson
Buckley Gurney Jeott, Hugh
Burdick Hansen Stevens
Byrd, Hart Tower
Harry F., Jr. Haskell Young
NOT VOTING—28
Bellmon Ervin Roth
Rentsen Fulbright Scott,
Blden Hartka Willam L.
Brooke Husldleston Btevenson
case Humphrey Symington
Church KEennedy Taft
cotton Maghuson Talmadge
Cranston Mathias Thurmond
Curtls Pastore willlams
Eastland Percy

So Mr. MorNToYA'S amendment, as mod-
ified, was agreed to.

The PRESIDING OFFICER. If there
be no further amendment to be pro-
posed, the guestion is on agreeing fo the
committee amendment in the nature of
a substitute, as amended.

The committee amendment in the na-
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ture of a substifute, as amended, was
agreed to.

The PRESIDING OFFICER, 'The gues-
ion is on the engrossment of the com-
mittee amendment and third reading of
the bill.

The amendment was ordered fo bhe
engrossed, and the bill to be read a third
time.

The hill was read a third time.

Mr. METCALF. Mr, President, if the
Senator from South Dakota is prepared
to yield back the remainder of hils time,
I am prepared to yield back the re-
mainder of my time.

Mr. ABOUREZEK. Mr. President, T am
prepared to yield back my time so that
we cen have g vote on passage.

The PRESIDING OFFICER. Has all
time been yielded back?

Mr. ABOUREZK. I yield hack the re-
mainder of my time.

Mr. METCALF, I yicld back the re-
mainder of my time,

The PRESIDING OFFICER. The yeas
and nays have not been ordered.

Mr. GOLDWATER. I ask for the yeas
and nays.

The PRESIDING OFFICER, Is there
a sufficient second? Theire is & sufficient
second.

The yeas and the nays were ordered.

The PRESIDING OFFICER. The bill
having heen read the third time, the
question 1s, Shall it pass? The yeas and
nays have been ordered, and the clerk
will call the roll.

The second assistant legislative clerk
called the roli.

Mr. ROBERT C. BYRD. I announce
that the Senator from Texas (Mr. BENT-
SEN), the Senator from Delaware (Mr,
BipeN), the Senator from Idaho (Mr.
Crurcx), the Senator irom California
{Mr. CransTON), the Senator from Mis-
sissippi (Mr. Eastranp), the Senator
from North Carolina (Mr. Ervix), the
Senator from Arkansas (Mr, FOLERIGHT) ,
the Senator from Indiang (Mr, HARTKE),
the Benator from Kentucky (Mr. Hup-
DLESTON), the Benator fromn Minnesota
(Mr. HumperRrY), the Senator from
Massachusetts (Mr. EENNEDY) |, the Sen-
ator from Washington {(Mr. MacNUSON) ,
the Senator from Rhode Isiand (Mr, Pas-
TORE), the Senator from Illinois (Mr.
STevENSON), the Senafor from Missourd
(Mr. SymIngTON) , and the Senator from
New Jersey (Mr. WILLIAMS) are neces-
sarily absent.

I further announce that the Senator
from Georgia (Mr. Tarmapce) is absent
on official husiness.

I further announce that, if present and
voting, the Senator from Rhode Island
(Mr., PasTORE), the Senator from Wash-
ington (Mr. Macnuson), the Senator
from Massachusetts (Mr. KENNEDY), and
the Senator from Mimmesota (Mr. Hum-
PHREY) would each vote “yea.”

Mr. GRIFFIN. I announce that the
Senator from Oklahoma (Mr. BELLMoN),
the Senator from Massachusetts (Mr.
BreoorEe), the Senator from New Jersey
(Mr. CasE), the Senator from New Hamp-
shire {(Mr. CorTow}, the Senator from
Nebraska (Mr. Cuetis), the Senator
from Maryland (Mr. MaTH1AS), the Sen-
ator from Delaware (Mr. Rotm), the
Seuator from Virginia (Mr. Woiriam L.
Scorr), and the Senator from South
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Carolina (Mr. THURMOND) are neces-
sarily absent,

I also annoeunce that the Senator from
Ilinois (Mr. Percy) and the Senator
from Ohio (Mr. Tart) are asbsent on
official business.

I further anncunce that, if present and
voting, the Senator from South Carolina
(Mr. TEURMOND) would vote “yea.”

The result was announced—yeas 2,
nays 0, as follows:

[Mo. 510 Leg.]
YEAS—T2

Abourezk Goldwater Metzenbaum
Aiken Gravel Mondale
Allen Grifin Montoya
Baker Gurney Moss
Bartleti Hangen Muskie
Bayh Hart Kelson
Beall Haskell Nunn
Bennett Hatfield Packwood
Bible Hathaway Pearson
Brock Helms Pell
Buckley Hollings Proxmire
Burdick Hrusks Randalph
Byrd, Hughes Riblcoff

Harry F., Jr. Inouye Schwelker
Byrd, Robert C. Jackson Scott, Hugh
Cannon Jayits Sparkmat
Chiles Johnston Staford
Clark Long Stennis
Cock Mansfield Stevens
Dole McClellan Tower
Domenliel McClure Tunney
Dominick MeGee Welcker
Eagleton MeGovern Young
Pannin MecIntyre
Fong Metcalf

NAYS—0
NOT VOTING—28

Bellmon Ervin Roth
Bentsen Fulbright Scott,
Biden Hattke Willlam L.
Brooke Huddleston Sievenson
Case Humphrey Symington
Church Kennedy Taft
Cotton Magiuzon Talmadge
Cranston Mathias Thurmend
Curtls Pagtore williams
Eastland Percy

So the bill (H.R. 10337} was passed.

The title was amended so as to read:
“An aect to provide for final settlement
of the confiicting rights and interesis of
the Hopi and Navajo Tribes $o and in
lands lying within the joint use area of
the reservation established by the Execu-
tive order of December 16, 1882, and
Iands lying within the reservation
created by the act of June 14, 1934, and
for other purposes,”

AMENDM™NT OF THE EXPORT-IM-
PORT BANK ACT—CONFERENCE
REPORT

Mr. MANSFIELD. Mr. President, T ask
unanimous consent that the Senate re-
turn to the consideration of the confer-
ence report on the Export-Import Bank.

The PRESIDING OFFICER. The con-
ference veport on H.R. 15977, will be
stated.

The assistant lezislative clerk read as
foltows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
16977} te amend the Export-Impotrt Bank
Act of 1945, and for other purposes, having
met, after fuil and free conference, have
agreed to recommend aud do recommend to
their respective Houses thils report, signed
by s majority of the conferees.

The PRESIDING OFFICER. Is there
otjection to the consideration of the con-
ference report?

37749 19574
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There being no objection, the SBenate
proceeded to consider the conference
report,

CLOTTURE MOTION

Mr. PACKWOQOD. Mr. President, I
send to the desk a cloture motion.

The PRESIDING OFFICER (M.
C1arK). The cloture motion having been
presented under rule XXII, the Chair,
without obijection, directs the clerk to
read the motion.

The assistant legislative clerk read as
follows:

CLOTURE MoTioN

We, the undersigned Senators, In accord-
ance with the provisions of Rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate upon the
adoptioh of the conference report on HR.
15977, the Export-Import Bank Act Amend-
ment.

Bob Packwood, Robert P, Grithn, Lee Met-
calf, Mike Mansfield, Hugh Scolt, J, Glenn
Besall, Jr. Joseph M. Montoya, Howard H.
Baker, Jr, Frank E, Moss, Wellace P, Ben-
hett, Rohert T. Stafford, Edmund 8. Muskie,
John Tower, Thomas J. MecIntyre, Lowell P,
Weicker, Jr., Harold E. Hughes, Bill Brock.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the conference re-
port,

ASSISTANCE ACT OF
19748, 3304

AMENDMZINT NO. 2001

(Ordered to be printed and to lie on
the table.)

WHY REWARD THE U.N,

Mr. HALRY F. BYRD, JR. Mr, Presi-
dent, the American Ambassador to the
United Nations and such distinguished
U.S. Senators as HuserT H. HUMFHREY
of Minnesota and GaLe W. McCGeE of
Wyoming have taken the view that, to
use Senator HyMPHREY'S words:

The United Natlons Charter as adopted by
the Congress of the Unlted States and rati-
fled by the Senate, has the same standing
as a provision of our Constitutlon, It is a
supreme law of the land,

Of course, I totally reject such an ex-
tremist view.

Eut if there is widespread bellef that
United Nations actions is legally binding
on the United States, I would think that
even the most ardent advocates of world
government would begin to have second
thoughts as the result of UN. activity
during the month of November.

First, the United Nations ousted a le-
gitimate member, South Africa, because
of that country’s internal policies. This is
in specific violation of the U.N. Charter
which prohibits interference in the do-
mestle affairs of & member state,

Then having silenced the voice and
vaote of a duly censtituted member, the
TUnited Nations followed that up the next
day with this action: It provided a for-
um and treated as it would a hesd of
state the leader of a terrorist group
known as the Palestine Liberation Or-
ganization. The PLO not only objects to
the internal pelicles of & United Nations
member and sovereign state, Israel, but
actually challenges its existence as a na-
tion. In addition. the T.N. gave the tet-
rorist organization official observer
status.

A militant,
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unreasonable majority
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