i, s R T

- M'«-.- a-..qﬂ- F.. -:‘_:

v ey Sy Ay 'hrr...;u.'l-‘i Tl Taf v, & T

10
11

12

13
14
15
16
17
18
19
20
21

22

N

in favor of the Anamax Mining Cwmpany and Dt.wal'f Corporat.ion and Duval

N

LESHER, KIMBLE, RUCKER & LINDAMOOD. P. C.
ATTORNEYS AT LAW

FT773 KANT BROADWAY

TUCBON. ARIZOMNA 88716

Tlumout (602) 7908-1470

~and-
JAMES D. WEBB,
City Attorney, City of Tucson
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Actorneys for City of Tucson
IN THE SUPREME COURT-
STATE OF ARIZONA

FARMERS INVESTMENT COMPANY.

a corporation,

e L TR - A T W L P Tl T e et e - P R T el il R P L, S iy B 1 - R

A_'ppellant{ o SupremeCGurt No., 1145%9.2

V.

-Pima 'C_cm'nty. Superior
- Court No. 116542

)
)
)
)
al
)
o .
ANDREW L. BETTWY, uas State Land )
Commissioner, and the STATE LAND )
DEPARTMENT, a department of the )
State of Arizona, and PIMA MINING )
COMPANY, a corporation, ) .
\ PETITION OF THE CITY
Appellces, : OF TUCSON FOR LEAVE
| . TO FILE APPEAL |
) DIRECTLY IN THIS COURT
)
)
}
)
)
}
)
)
)
)
)
R

R b e i e gt el el S W A DL ek o B e T 2 . et T, A e g S g ol - - 1 el i T T i Yk

CITY OF TUCSON, a municipal corporation, A.:D IN THIS PROCEEDING
Appeliant, g

|

vE, *
|

ANAMAX MINING COMPANY,and DUVAL
CORPORATION and DUVAL SIERRITA
CORPORATION,

Appellees,

= TRl b e o E g ey« RN iy oM S MR 1y g2

The City of Tucson appeals and m_t)wrzi the Court for entry of its
Order permitting the filing with this Court of an appeal from a judgment

against it entered in the Superii)i‘: Court of Pima C&m'i-ty on March 13, 197.*'55,'

P A g it - . R PP I - LI Pl Q% . k-

Sierrita Cm*paratioh“ | The Judgmmu havmg been entemd advcrrsely m ttm

ity (a copy i)f whmh Jutlgrﬁm:t iﬂ att'u,had hért*tt;} as F‘thiblt Ai; th# C ity on .
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3T7T3 EAST GROADWAY
TUCSON, ARIZONA 85710

TEtLEPHONF (602) 795.1470

3

Appeal. The documents remain in the Superior Court and have not yet been

4 | forwarded to the Arizona Court 'of'AppeaIs. No appeal is theref&reyet

.1 March 26, 1975, filed in the Superior Court of Pima County .its Notice of

2 || Appeal in statutory form, together with a De'signatmﬁ of Contents o;f. Record on

5 || docketed in the Coﬁrt of Appeals. The City of Tucson by this Petition's&eks

6! an Order of this Cqurt directing the Clerk of the Supe.rfio'r:'gq_ur_t of Pima
County to furwa.rd al) docunientséoﬁﬂern_edwith the City'séisp&ali:frmnthe
judgment referred to directly to th’is Court; f;:;r an Ordertha\ttheappeal iye
docketed directly in this Court and treated héreafh‘:r by thiB”%Court; and t:hat

10 || that appeal be consolidated with the appeals préSentl.y pendi_tig bef_ére this

11 | Conurt under the Court No. 11439-2, includﬁd' in the captionjdf thm Petition.
12 ] The Judgment of the trial c:ciurt en.terer.l on the m‘t_::t'ifms for :é.u.u':rmria.-rﬂyr
13 || judgment of Anamax and Duval determined that the City's withdrawal of Watéf
14 || from an areca of the Santa Cruz Basin and transportation of that water outside

15 || the Continental Sahuarita Subdivision of the Santa Cruz Basin to the City of
16 | Tucson [or municipal purposes was a violation of law; and the Court, there-
17 | fore, in its Judgment enjuined such withdrawal and transportation out of the
18 I Groundwater Subdivision. In order that the matters determined by the Court
19 || may be clear there are attached hereto copies of the Motiorsfor Summary

20 Judgment filed by Anamax and Duval {without the Exhibits thereto), and the

2l Response filed by the City of Tucson (agaiﬁ without the Exhibits). It is clear

22

from a reading of these pleadings, ‘together with the Judgment ent'g';-:f'iz-'d' by the

23 |

-
wviite g oy, el P e Pl NS o s sy ey el gl el i

Court that the issues raised by the City's appeal are {l) fundamental to the

24 grr:}undwaler‘ law of Arimmia,. anri_ () 80 clﬁsely rclated to tilé-'__iésue& made?'__tiy

25

H“*H_Wq_ iy

an? prescntly before this Court in the appeals docketed under the above
26 | Cause Number that they should be treated mi'apﬁeal within the context of these
27

earlier apprais by the Farmers Investment Company and the mines., While

the issucs posed by the appeals presently pending in this Court are not
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HER., CIMBLE, RUCKER & LINDAMOOD, P.C.
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37753 EAST @RCADWAY
TUCSON, ARIZONA 25716

TrLoEHONE (602) 795.1470
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identical_in all particulars with those raised by the Cifijf’*"ﬁ'appea-}l, there is,
nevertheless, such an overlapping ambng all ui the issues and each of the

parties to all of the appeals is so intimately azsociated with the basic litiga -

tion which gave rise to all three appeals that a thorough, comprehensive and, |

hopefully, final disposition by this Court 6f the vé'r";r iiﬁpdrté.’nf"waterlaw o
issues should not be attempted piecemeal. The ft:ndarﬁental iééueuﬁderlying
the Judgment from which the City‘s appeal 1s tak&n.is whether a groundwater
sﬁbdivision properly establishes the l'imit'B.e'yund which groundwater may not
be taken., That issue, while simple enough tu Htate,. nevertheless,' involves
a real examination by the Court of all of the fur‘:damentai rules controlling the
use of groundwater. Many of thnse issues are aga'iﬁ either idéntical or
closely related to those made by the presen:tly pending appealé.

.By this Petition, the City of Tucson _dues not suggest any undue :
delay in a disposition of the appeals presently pending here. The record on
appeal from the Judgment against the City of Tucvson does not involve a
preparation of voluminous transeripts of record and ﬂw forwarding of that
appeal to this Court by the Si.zperic;r Court of Fima _Cﬂunty should not be a

time-~consuming process since the issues raised are egsentially legal and

oniv 1n a very limited way factual. Further, an Order-of the :_C;;_:{;;rt__ reducing i |

the tune periods available {or the filing of briets wouid be appropriate since

all narties to the City's appeal have filed voluminous memuoranda of law in

the trial court directerd to the very issues made in this Cﬂsclmt"t by the app'eal_._. I

Regpectiully submitted, .

JAMES D. WEBB, |
City Attorney, City of Tucson,

LESHER-KIMBY.E, RUCKER & LINDAMOOD, P.C,, =]

Atverneys for Plaintiff in Int

A
‘a _b.“"""’j

vention, and Appe lant ,

. K 2 4
By ™ ée. I e
Cupies of the foregoing served by mail this / ™ day of April, 1975, upon:
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|| Snen & Wilmer 0T Ten e e

4] 3100 Valley Center . SRR IO R e T e
" || Phoenix, Arizona 85703 S RRE TN R
5 Attorneys for Farmera Investment C Ompany{ S AT T O

AT g, *‘_ﬁim ¥ it el g il f.l..ﬂr,..:-\_‘.; o ke
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M Calva Udall o D
| Fennemore, Craig, von Ammon & Udall

100 West Waahmgton Street, Smte 1700
Phoenix Arizona - 85003 BRI
_Attarneya for Duval Cnrporatmn o

B L.

LEE

Ly

.

W 0O N o

Mr. Burton M. Apker
|| Evans, Kitchel & Jenckes
10} 363 North First Avenue

* i Phoenix, Arizona 85003 ..
E 11 | Attarneys for American Smeltmg and Ref:mng Co.

B L A

The g

12 . Robert E. Lundqumt
Chandler Tullar, Udall & Rlchmand
13 || 1110 Transamerica Building
il Tucson, Arizona 85701 L o
14 | Attorneys for The Anaconda Company, Amax
Copper Mines, Inc., and Anamax Mining Co.
| Venty & Smith
16 || 902 Transamerica Bmldmg
Tucson, Arizona 85701
17 |} Attorneys for Pima Mining Company

LAW OPFICES OF
LESHER & SCRUGGS, P.C.
3778 RAST BRAOADWAY
TUCSON. ARIZONA 837168

TELEPHONE (802) 799.3470

18 | Mr. Bruce A. Bevan, Jr.
Musick, Peeler & Garrett

19 | One Wilshire Blvd.
‘Los Angeles, Calif. 90017
20 - Attorneys for Pima Mining Company

21 | Mr. Peter C. Gulatto

~Assgistant Attorney General
Office of the Attorney General
159 Capitol Building
Phoenix, Arizona 8%007
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i IN THE SUPERIOR COURT OP THE STATB OF ARIZONA
_g IN.AND FOR.THE COUNTY OF PIMA
'FARMERS INVESTMENT COMPANY )y
! a corporatlon, D RO
a | _ ) NO. ©116542
Plaintiff, )
| VS. )
| THE ANACONDA COMPANY, et al., ) JUDGMENT AND DBCREE Or
. S | S . INJUNCTION |
| Defendants. Yy
' R
; B )
: If-CITY OF TUCSON, a munlclpal )
h+*'corp0ration, : . <)
| | . _ )
; Plaintiff in )
g Intervention, )
)
'; V. )
E FARMERS INVESTMENT COMPANY, )
: * | a corporation, et al., | )
; 18 ' Defendants i )
] | - Interventio:n. )
b 19 | - | )
; ' 20 ) g The defendantu, DUVAL CORPQRATiON_and DUVAL_SIERRITA. S
§ | 21 [ CORPORATION, havxng“moved the Cc.rt for partial summary judgmen%
22 | and decree of injunction against %Héﬂiﬁtvaﬂhdr; CITY oF TUCSON,
% |
§ 23§ upon the counterclalm of those defendants aqalnst the intervenor,
% -2 'the Court ‘having considnrrd the fwmuranda of luw filed by Lhe
2S5 partles and havlng heard thm oral a;gument of nauuwvl G lh& |
26 iﬂsues aﬁd nelng otherwisﬁ fullj auvxsed lh Lh& prﬁmia?a- thm
3 27 Court finds and concludﬁ : _ e :f o .
28 4 | 1. The State Land Deparhment by th Order Na. 14 dated
29 | June 8, 1854 os5tn imhﬁd rhn salv11111~6vntinentax Subdivisicn
30 | of the Santa Crnz Grou i cr'Bﬁﬁiﬂ (thﬁﬁ"SUbleiSlﬁn }-  Such
: 31 ) dﬁ:‘lijnatiﬁn A\ S -purr-n nh "':’_D 32"} ' 15*101"5’ ﬁuh;'ffjﬂtﬂinﬂd i.n
l_: 32 A 545-3013, Suah SUhﬂ1viﬂimn mwnﬁtit&téﬂ"ﬁhfﬁféa,ﬁf'liﬁﬁ
i - E::-:'H;'Ién‘“ﬁ;_ }
- -

o 1?3;3-.

o I"_? II'-".é'l"a"'l:-- J“'- "&. -_.1'.:74.:- [ YU -




1§ overlylng a distinct body of groundweter.

2, Duval Defendants own approximately 9 430 acres of lend

| within the Subd1V1SLon WhICh are used for 1ndustr1al agricul~; 

tural and other beneficial purposes. Of such ecreage approxiw.
mately 1, 530 acres have a hlstory of cultxvation.and are ‘en- I
titled to the use of water for agricultural purposes from the
'groundwater supply of the Subd1v1sion.g;1 ' '

3. Duval Defendants pump and use*withln the SudeV151on

W W N WM AW N

'approximately 22 000 acre feet of groundwater per annum for use
10 in.their milling circuits and Lor the transportation of telllng

: . 11 1 De mlnemis amounts of water are consumptlvely used in the'milllng |

12 process, the prlmery consumptlve use of water by Duval Defendante
, 13 _ belng for the transportatlon cf talllno R .

14 . 4. The Clty of Tucson ("Tucson" or 5City ) lies north of

15 f.the SubdiV151on. It owns a number of wells on emall sites within
16 mthe Subdmvwslon and pumps water from_such mells prlmarlly for

17 | use and sale outside the.Subd1v151on. -Turson-owns no lands with
18 a hietory of cultivetion ineidt the qubdivmslon.

19 5. The Clty pumplng from Lhe SubdiV1elon commenoed about

|
20 20 years ago. S5Since the beginning of 1964 the average rate-of ,
21 | production from the City's wells inside;the SUbdivision has
22 doubled from an average daily rate of9'millionga110ns to 18
23} million gallons. - . e }
24] 6; Tucson intends to continue to increase its rate of
25!pumping and to continuetotransportsuch water away from the
26l Subdivision. Duval filed its answer to Tuoeon'e Compleiottin
27’Intervention on April-lz 197? prayrng for an adjudlcation of
28 l tho relative rights of Duval pPefendants and the City to the'
29 waters of the SudeVLulon.f Duval felod its oounterclalm egainat
20 | the City on November 7 1973 @nd its Motlon for Parfxal qumma:}
31 | udgmont on Pebruery 12, 19?4 R B . '
_ 32 } | 7.. T'or many. yfmre the water Ldbll}.hlthlﬂ t.hs::! 501?:,11.{.&‘1*:‘:16:11
L__; | _ L S
| 3

¢ 174 )
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ri‘m L

'];' has been declining and the supply dimlnlah;ng.- il

c e e L -

2 _ 35_ Under the Arizona ooctrine of reasonabie use, ground-'_l
3 water mnay not be transported for uee on lands which do not overlie.
4 | the common groundwater supply and from.whlch use the weter doea.-“;
B not return to the common supply, 1f othere whose lands overlle_.t“'

the common supply are thereby injured

9. The deSLgnation of the Subd1v1510n by the State Land

! constitutes a designatlon of the land which overlles a common

10 supply of groundwater.

6
7
8 | Department as land overlying a dlStlnCt body of groundwater
9

1y IQ- Tucson admits tnat 1t is transporting1water away fromwi“
12 | the SubdiV1sion and that none of the water transported by the-° '

13 C1ty for use away from the Subd1V1310n returns to the common

14 supply of the SubdlviSLon.3 Pucson further admits that the'water; 

15 | supply of the SLblelSLOH 15 ljmited, that the supply hae been
ld' dlnenlshing for many years, and that the'water table of the T“I
Ii Subdivision has been decllnlng,for many years.-

18 11. All of Tucson's wells loceted in the Subdivision

19 | except for Tucson's wells No. SC5 and:SC13, pumpgroundwater.
20 I As to wells SC5 and 5C13, there is a material issue of fact as

21 | to whether such wells pump surface water.

22 12. Material issues of fact exist as to Tucson s
23 | affirmative defenses under Wthh Tuceon clalms the right to con-'
24 | tinue pumping grourdmater from the Subd1v1510n from wells"'
25 || installed prior to the filing of Duval 5 counterclalm.; However; 
26 | any such rights, if established, would not: permit pumplng of
27 groundwater at rates in excess of thOaC punping ratcs eatabliehed '1|'
28 || by April 12, 1972.
29 13. Except as noted abuve terQ GrC No gcntlno iscues
30 i 2y e any Mt r-rial FoclLs ang rlel.er‘identn thell Corporationanﬁ :
31 L Du~al Eierrita Corpurallloun 'oro.. as m'é:tt;.Lor:"o_f' l;,n#, ont‘i*‘lod to
3 i 31 dagment cagailnst the ity of Soeson on thoetir "f.if."st;i;on fr:;r Pd‘! t.z,nl

:

!i

h
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Summary Judgment dated February 12, 1974

i h :
-, e .
N . Ca- e
T LR e .. '
-
; .

THEREPORE IT IS ORDLRED, ADJUDGBD, AND_DECREED
;M ﬂ ;”

That the City of Tuceon, its offzoere, ag%nta,ooervants;ﬂwal

'employees, attorneya, and all persons in active concert or

......

'partlcipation Wlth them, he and they are hereby forever.enjoined

. ' . - . . . :.. ~ o ..
- L] " - - -'I I'!
: . - " .. L e
.. . . . . ) - .. PN PO K AP 1 EE Y .‘_'-':.-'_ .
. . ’oA S
] . . . o '
- ) . ! r : - ' . - v : ’ '1‘f. - "I-'I
; > . LI . . : e
. - r o . C e . ) 3 : ] o . ]
b - ’ 4 '

L : —_—
.-h- . o .'!“'..'.--"'"".':J"- H r
oL }‘ - T LU e
el . L LR 3 -
v AL T I N 2.
e :zn-‘: AETTEC .

;1. Pumpinq and transporting groundwater for use away from 7
the Sahurita-Continental Subdlvrsion of the Santa Cruz Groundwater_{"
jBaein, except frompwells SCS and SC13, in amounts exceeding the "

wrates at which Tucson pumped-water for transportation and usela.

;outside of the Subdlvlsron on April 12 1972

f2+ stne any wells er pumps 1nstalled in the Sahurita- h"

;Continental SubdiV151on after April 12 1972,5for the pumping of 95;?;

°groundwater for use outsrde the Subd1V151on.

It is further determlned and adjudged that there ls no

1Just reason for delay in the entry of the foreg01ng judgment as-

a f1na1 judgment' and the Clerk is dlrected that lt be forthwith

entered as provmded by Rule 54(b) as of the Rules of ClVll

Procedure.

Done in open Court this

day df;. .g  ;;1974.

ROBERT O ROYLSTON o
Judge of the Superlor Court

( 176
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci ~__ hereby certity:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court

Instruments, Part One, Petition of the City of Tucson for Leave to File Appeal Directly in this Court
and in this Proceeding, pages 169-176 (8 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.

Signature

Subscribed and sworn to before me this ) 67/} 2 /p b
Dae

‘ Signature, Notary Public
My commission expires Q %/LZ / //(‘:'? D& Cf

oty Fubis State ¢4 dnicung
viancoga County "
13 L ouise Mulr

hy Commission Expires
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