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Commissioner, and the STATE LAND

STATE OF ARIZONA, and PIMA MINING

'ANAMAX MINING COMPANY, a partnerchip,

i CORPORATION,

IN THE SUPREME COURT OF THE STATE OF ARIzoN#

_  In Bane

FARMERS INVESTMENT COMPANY,
a corporation,

Appellant,

VS.

ANDREW L. BETTWY, as State Land
DEPARTMENT, a Department of the

COMPANY, a corporation,

Appellees,

aypmpal e O o el il

FARMERS INVESTMENT COMPANY,

a corporation, - NO. 11439-2

Appellant, ' MOTION FOR REHEARING

VS.
THE ANACONDA COMPANY, a corporation:

AMAX COPPER_MINES, INC., THE ANACONDA
COMPANY as partners in and constituting

Appellééé:'

”mmmwwwm.m. e S i il o e Wiy R

CITY OF TUCSON, a municipal
corporation,

Appellant,
Vs,

ANAMAX MINING COMPANY, and DUVAL
CORPORATION and DUVAL SITRRITA

Appellees.

Andrew L. Bettwy as State Land_Cmmmigsian&r'aﬁd the State
Land Department, a department of the State 05~Arizuna,7puraﬁant N |
to Rule 9(a), Rules of the Supreme Court, rﬂﬁpe¢ﬁfully.mc?é and
petition this H@ﬁcrablﬁ_Court for a_r&hearinqlfiied Ln thefabﬂvaﬂ"
ref&rencéd case on J.gust 26, 1976, The parﬁiCular grounds for

the reheariny arc more particularly set forth as follows:
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l. The decirzicn does not determine the issues raised by the

i
g
<l Conmissioner and the State Land Depaftment in thé oria; . |
> - epar . ;glnal briefs 2
3ll£iled herein, is contrary to law and to decisions of this court and ’
'4!theUnited States Supreme Court, violates Section 28 bf the Arizona |
!5rEnabling Act and 1illegally allows for dispositidn-and depletion of
‘3Puatural products of State School Trust Lands witheut compensation to
7} the trust.
8; 2. As administrator of the watér code as it relateg to surface
9

waters and to ground waters, the Commissioner and the Land Depart-

:“3_ment~cannﬂt reasonably administer the water code due to ambigquitics

1l and conflicts with prior decisions on the following grounds:
I | ﬁ | - |
12 i A. Prom a reading of the decision it is not clear whether

13l the Court intended to overrule the previous decision of the Court

14

'in State v. Anway, 87 Ariz. 206, 349 P.2d 774 (1960), thercby adopting

i

— p— . ——
e

154 the dissenting opinion of Justice Phelps therein which concludes

le’groundwatar may be only applied toc the soil to which it is subjacent,

171349 p.2d at 780.

B. From a reading of the decision it 1is not clear whether

lglom not the Court, by its decision intented to modigy or overrule

20' ' ey 3 e r E TR . 3¢ate Land Department
the previous declsions of tnhe Court in garvis v. ostale Lan 2partn '

| R e e

]

21;;106 Ariz. 506, 470 P.2d 169 (197C), to the extent that the State Land |
I |

‘J——m_h* e i e

zziﬂﬁpartment can no longer issue permits for a change in the place of

25}use-of groundwater as provided in Anway anu Jarvis 11, or the accept-

24 ance of any lotice ¢f Intent to Drill or issuve nermits for replace-

25 ment or substitute wellsg to the City of Tucson under the guidelines

<%\ established by Jarvis II.

— e i Iyt L

N

27, C. 1t cannot be determined from a reading o0f the deci- j

: SV |
28\ sion whether the State Land Department can permit the pumpage of

j | . | |
29qwmter from one parcel of State land and transport the same to
:Hj?an@ther parcel of State land within the same groundwater basin or
‘31%cmitiCHl groundwater area when such use 18 for the berefit of
32@'

|

i

{339 )
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the trust imposed by the Enabling Act and whuether or not such use

18 limited to the legal scbdivision of a section of State land

upon which the well Ls situated, or whether or not it may be used

on a legal subdivisicon of an adjoining or contiguous section of

State land.

or not the Court intended o appliy use restrictions under surface

o

D. From a rcading of &

e decision it is not 2lear whethe

e . nmmﬂ-m :

water appropriations to the Groundwater Code and more particularly

t0 apply the maxim "FPirst in time, first in right” normally

applicable only to surface to groundwater uses as appears

o -

to be stated by the Court on page 13 of the decision.

THE DECISION DOES NOT CONSIDER THE
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Commissioner and

the Court in 1ts

v be

(FICO) v. Pima Mining Co., 111 Ariz. 736, 523 P.2d 487 (14974},

g 1 pipilinlireiel gy el g =i, Janie g, f_“

None of the

«l

RAISED BY THE
QPENING BRIEFS,

STATE LAND DEPARTMENT
VIOLATES § 28 OF TIis

IN

ENABLING ACT AND IS INCONSISTENT WITH

PRIOR DECISION OF THIS
UNITED STATES

decr3ion. Bvan

"natural product" of sto

SUPREML COURT

Land Department werc

-
[

COURT AND TiiE

issues raised by the brief of the State Land

i
1SEUES %

considered or determined by

Lriougn ground water was determine

€ land

1n Farmers

Investmont Co.

MM'WWW

which subjected the use and disposition of the waters subjacoent

to state land tc the provisions of § 28 of the Enabling Act,

the Court,

in i1ts decision hoerein without justification or

asxnlanation applies the same rectrictizne on the use and disposi-~

ti0n

nrivately held lands 1n a critical ground water arcda.

nof

ground waters of state trust lands as it deoes for any

In

view

ot the fact that the Court roecognizes that critical ground water

arecas are established and acthorized for ground water basins not |

having sufficient ground watver to provide a roasgonably Eafﬁ_suppiyi

of water at current rates of withdrawal so that the addition of
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other users must recessarily deplete tie supply of existing users.

(FICO v. Pima Mining Co., supra) the current decision whicn con-
cludes that the waters subjacent to state trust lands arc part of
a common poci which can be reserved for another user in a critical

ground ‘water area 1: totdally i1nconsistont with tie provisions of

e ot T i .
P e AP g = el gty gy A oyl e iR e e v U R o . 1Y R A

§ 28 of the Enabling Act whirch requiraes that the state trust be

compensated for the trué avpraised value of the natural products

prior to disposition. The decision of the Court is totally in-

W 00 I O K B O N e

consistent with the Farmers Investment Co. v. Pima Mining Co.,

a0y e e s el e = -

S.Ct. 584, 17 L.EA.2d 515 (1967), which strictly impose the pro-
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visions of § 28 of the Enabling Act to the disposition of lands

and natural products of the State School Trust. In reading FICU

v. Pima Mining Co., supra, with the decision rendered herein it

—

appears that the Court is imposing restrictions on the use of

State School Trust lands which will best serve the interest of

iyl i, —

adjacent land owners, by restricting the use and dispusition of

underground water by the trust and pcrmitting 1ts depiction by

- =iy =a e e e eyl - e

other adjacent landowners, without compensation to the trust.
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The position advocated by the Land Commissioner ant Land

g

Department in the brief and here 1is perhavs more ecasiiy referenced

gl —w T da— o ovegim s

L] 4

as extending what 13 referred to as the "reservation doctrine® o

trust lands. Wwinters v. United States, 207 U.S. 564. It cannot

e e L e e el L L
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inferred that the United States created the School Land Trust

-l

-

without “he intention to reserve sufficient waters to the trust
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' as are.proportionately available to other lands, adjacent oy
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otherwise, wnich may rely on a common supply and that such waters
are reserved for the use and disposition which will! be to the best

interest and onhancement of the trust. The decision in this case

‘not only deprives the trust of the right to use or dispose of the
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natural product bur also zllows for depleticn of the resource with Eﬂ
\ : ' : : . v L, ’%ﬁr‘ '_'

out compensation. The trust is thereby substantially restricted 5
* | | oo | iy

from using the product for the trust's best interest and enhance- 3
ment pbut also ig reu=ricted in future use ana development of e

the trust lands.

While the State Land Commissioner and Land Department recog-

nize that reargument of its initial position on appeal is not

grounds for rehearing, Climate Contrnl, Inc. v, Hill, 87 Ariz. 201

g syl ol

349 P.24 771 (1960), and therefore do not restate the full argument
made in this brief, the positions taken therein are iﬁcorpﬁrated

herein and reasserted for the purpose supporting their argument

that the issues raised should be addressed, which was not done

in the decision rendered by the Court.

THE DECILSION RENDERED BY THE COURT 1S
AMBIGUOUS AND INCONSISTENT WITH PRIOR

DECISIONS AND THEREFORE DOES NOT GIVE
THE STATE LAND COMMISSIONER CLEAR GUID-
ANCE FOR THE ADMINISTRATION OF THE
GROUNDWATLER CODE

Throughout this litigation the Land Commissioner and the
Land Department havc not advocataed & position regarding the
1ssues except as they apply to the use and disposition of lands

and natural products of the State School Trust. The. issues have

and other appellees, In ralsing what appear to the State ap-

1

f
:
|
!
|
heretofore been fully presented by counsel for the appellants

prellees to bhe ambiquitieﬁ_in the decisiaon it 18 ounly our intention

to seek clarification of the 1%suea Wthh will permit orderly

administration of the surf:ce and groundwater codes. Neither

Mg realian et T S " ———" | =i il -~
- - - e N T L Rt~ g . i
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the State Land Commissioner hor the Land Dcnaitm*nt advocate a :
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SUPKEME COURT THSTRIMENTS (Paki fwo) ¢ 342 1
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p031tlun on the merit Df the igsgues ruaised *eqarding the pumplag

and tranuportatlon of graund waters to and from ;rmnate lands.

hmwzzj+
day of

Respectfully submitted this

BROC
The"

PETER C

Copy of
thls

1976 to-

foregoing mailed
day of September,

&2

902 Transamerica Building
Tucson, Arizona 85701

Musick, Peeler & Garrett
One Wilshire Boulevard, Suite 2000
Los Angeles, California 90017

Mark Wilmer
Snell & Wilmer

3100 Valley Bank Center
Phoenix, Arizona 85073

Thomas S. Chandler

Chandler, Tullar, Udall & Richmond
1110 Transamerica Building

Tucson, Arizona 85701

James D. Webb
P.0O. Box 5547
Tucson, Arizona 85703

Calvin H. Udall

Fennemore, Craig, Von Ammon & Udall

100 West Washington, Suite 1700
Phoenix, Arizona 85003 .

Burton M. Apker

Evans, Kitchel & Jenckes, P.C.

363 North First Avenue
85003

FPhoe Arizor

L]

GULATTO |
Assistant Attorney General |

Verity, Smith, Lacy, Allen & Kearns, P.C.

:Septémber, 1976.
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Antonio Bucci hereby certify:
Name
That [ am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file 1n said Agency the following:

Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court
Instruments, Part One, Motion for Rehearing, pages 338-343 (6 pages)

The reproduction(s) to which this affidavit 1s attached is/are a true and correct copy of the document(s)

on file.
/%%M’ @w‘/\\—

Signature

Subscribed and sworn to before me this / ;\/ / Z fC 5

| Signature, Notary Public
My commission expires O L/( f /@OOQ
te
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