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ORIGINAL

IN THE SUPREME COURT OF THE STATE OF ARIZONA

FARMERS INVESTMENT COMPANY,
a corporation,

Appellant,
VS. .

ANDREW L. BETTWY, as State
Land Commissioner, and the

'STATE LAND DEPARTMENT, a

)

)

)

)

)

)

)
Department of the State of ;
Arizona, and PIMA MINING )
COMPANY, a corporation, )
' )

)

)

)

)

)

)

)

)

)

Appellees.

FARMERS INVESTMENT CCMPANY,
a corporation,

Appellant,
VS .

THE ANACONDA COMPANY, a
corporation; AMAX COPPER
MINES, INC., THE ANACONDA
COMPANY, as partners in and

constituting ANAMAX MINING
COMPANY, a partnership,

Appellees.

corporation,

Appellant,
VS.

ANAMAX MINING COMPANY, and

DUVAL CORPORATION and DUVAL
SIERRITA CORPORATION,

)

)

)

)

)

)

)

)

CITY OF TUCSON,a municipal )
)

)

)

)

)

)

)

)

Appellees. )
)

NO., 11439-2

BRIEF OF AMICUS CURIAE
OF MUNICIPAL WATER
USERS ASSOCIATION

( 734 )
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QUESTION PRESENTED

1. Does the opinion of the court in this matter
overrule by implication previous decisions of this
court defining the law which the member cities of

the MUNICIPAL WATER USERS ASSOCIATION have relied

on in providing domestic water service to their

customers?

INTEREST O AMICUS CURIAE

The MUNICIPAL WATER USERS ASSOCIATIONS 1s a
voluntary organization composed of the cities of
Glendale,lmesa, Phoenix, Scottsdale, and Temce.

Each 0f tnese cities cCwns 1ts own domestic water
system, and each has traditionally served all
custormers within 1t3 wazer service area with do-
mestic water., A substantial perticn of the deomestic

water served bY each cfi the memper cities &2 1ts

o

ersround Waters

iy

customers 1s obtairned by cumding un

lying under the scrvice areas of the wvarious cit:

L

(U
U
i

If the cpinion of the court 1s so cconstriied as O

-
gl

limit the right of che wvaricus cities 10 pums such

e

()
{

waters for sarvice to thelir domestic water cusicmers,

all oz them and their customers will be adversely
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affected. All of the cities have been increasing in

population at a relatively rapid rate, with a propor-
tionate increase in the demand for and use of domestic
waters served by such cities. All of the lands within
the boundaries of the service areas of the member cities

of the MUNICIPAL WATER USERS A3SOCIATION are located

within a critical ¢ground water area.

USE QF UNDERGROULD WATER FOR SERVIL
DOMESTIC CUSTOMERS

In the present opinion, the court makes these
statements with resrgect &£~ the use o underground

water: (Pages 12 2and 13)

"From the context of thoe language used in
the Bristor ovialon, JI2Mm thae cases guoted
iln 1%, and frcr the Briscors'! position as
set forth in their complaine, it is clear
thera 1s no £irn basis for anpellees' con-
clusion +«hat %he word "lands" meant cithor
than lands on which the pumping cczurzed.”
"The appellaes’ theory that the American
doctrine oI reasonable Usa cnly forizids the
convevance o0f perconlating groundwaters cIif
the lands overlying the cConmcn source 2ot
supoly 1s not supported by the citation cf
any precedent. Neither 1s 1t an eligcgcunive
rule except nossibly 1n theose situations

n undercrcound pocl or zasin

Or water. L

L Vi
drawn frcm ar

Sl
where there 13 a
e assume that +“ne water wich-
wnderground pcoli, which is nct

e T 2 SO
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Aglely " i

the MUNICIPAL WATER USERS ASSOCIATION acquires a well

consumptively used returns to replenish
the common source of supply, still where
grcundwater percolates through the soil
down gradient, the replenishment of the
supply does not benefit the users of water
up gradient from the point of return."

In most i1nstances, each of the member cities of

]

site only for the purpcse of drilling a well for serv-

q

1ng domestic water to their customers. These well
sites may ke as small as 50 feet by 50 feet, with
reasonable access thereto. I the opinion of the
court in this matter is construed Lo mean that the

water pumged rrom beleow any s3ach well site can ke

used only on the well site i1tsell, which may be the
only land the city o wown Oowng in an area, then these
cities will not be vermitted to uze any undergrcund
water for serwving domestic customaers in any instance
where an adjacent iand owner 1is adversely aff;cted DYy

ur-: ;-. F oy ap——
the witndrawal of worers,

136 Ariz. 506, 310, 479 22d 189, nas been coasiderad o

Ce a cocrrect statement of the law, and has been relied
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on by the member cities of the MUNICIPAL WATER USERS
ASSOCIATION. We quote as follows from that opinion:

"Tucson questions whether on equitable
principles it should be prohibited from
deliverying water to Ryan Field. Ryan
Field is an airfield which we understand
has existed at least as long as petitioners
have engaged in agriculture. Its lands
overlie the Avra-Altar water basin and
geographically it lies within the !Marana
Critical Ground Water Area so as to entitle
it to withdraw water from the ccmmon supply
for all purposes except agriculture. 7Tucson
should not be prohibited from delivervying
water to Ryan Field for lawful purposes
since the Ryan Field supply 1s frem the con-
mon hasin over wnich it lies and from which
i1t could legally withdraw water by S1nAing
its own wells for demestic nurpsoses.

(5) Tucson's delivery of water %o 2urchasers
within the Avra-Altar drainage area but out-

il

side the !tarana Critical Cround water area

y o
Vi

4

however, without eaultable sancticn. Thevre s
no indlcation in the record that these custoners
0of Tucson overlie the water basin s0 as to come
within the principle a;wll cable to Ryan rield.
Until Tucson can est ish tha=- its customers
outside the llaranra Critical Ground Water Area
but within the Avra-altar Vallev's dra:inage
areas overlle the water basin sc 2as t{C be en-
titled to withdraw water frcm 1%, there are

no equities which will reliave i- oF =he in-

junction neretoiore issued.”
In the present cpinion (pace 1l4), the court says:

"Water may not ke punmpec

Srom one
transpcrted to another jus

Cecause Loth overl:ie

r rnt
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the common source of supply, if the

plaintiff's lands or wells upon his land

thereby suffer injury or damage.."

This very broad statement, together with the
other statements previously guoted from the opinion,
appear by implication at least to be in conflict with
that portion of Jarvis vs. State Land Denartment, Supra,

above quoted, and this causes concern to the member

cicles of the MUNICIPAL WATER USZRS ASSOCIATION, who

have always thought the law to be as stated in Jazvis

vs. State of Arizona, Surnra, that such cities may

oump waters {rom a common oasin and sorve domest
watar to any customer cwnalna and cceuzying land which
l1ies cver such Ccommon tasin,

Such cities and towns are also concerned wizth

ol

the effect o the following statement: (Pase 13)

"If we assume =zhiat the waner withdrawn
frxom an underground ool wnich (s ot
consumptively used Letu:ns .o Treoilenish
the common source £ suzpl'y, gtill where
Jreoundwater sercciates through <he scil
down aradient, tnhe replenishment o the
sucply dces not neﬁerlt the Uusers oI water
up gradicont Lrcom che ooint ¢of return,”

In the Salt River VYValley Area, the slorce oI the

land lies to the Soutnwest and it is a ratter of cocmrorn
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knowledge that the flow of underground water is in the

same direction. The up gradient lands then would lie

to the North and East,

and it 1s feared that this state-

ment could be so intervreted as to prevent the pumping

of waters to the South and VWest of any affected land-

owner because 1in no instance wcould the water not con-

sumptively used which 1s returned to the common supdly

ol

penefit the users of the water up gradicat from the

point Of return.

It 1s also a matter of common xnowledge that nuch

of the domestic waters are not roburnad to the land,

but are punped to a sewace disposal plant, The merber

cltlies Of the MUNICI=MIL WATE:

'!'"'T.'
L
t¥
w
%,

ASSCCIATION are

also the joint cwnors 22 the disposal plant at 91st
avenue, wnere much of the waters are transported,

wnich 1s manv miles distant frcm some of she
which 1t 1s pumped. It 1s nokt desirable in a

pooulated area to have

roturn=d t¢ the commen

hasin because 1% zZcllutes

1,

v ‘ L | r- L -
the unaerground watoer.

B
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becomes sewage 1s to be transported many miles
distant and will not be available to replenish the
commCi. scurce of supply? If so, these cities are
in serious trouble.
CONCLUSION

The court's opinion in this matter aprears
overly restrictive. As indicated, the member cities
of the MUNICIPAL WATERS USERS ASSOCIATICH have eos-
tablished their doniestic water systems in reliance

on the law peing as set forth in Jarvis vs. State

Land Cepartment, Sunra, which in offeoct held thas

. e

wilith respect o the domostic wanor service svstan
city, water may bo punned Zrom one zarcel and sran
pvorted to another warcel 1! bhoth parcels overlie s

cormon basin c¢r sugnlv, and LI the water is put 429

. ‘ - - h. - - - F . ' ¥ e - ' - -

a reasonable use. L2OADDEAaArs Lo Us That tihls snoula

p L L /‘1 "—bll"' - ‘l-"'\. - — -"'I-: . A

pe the only test, and tr.atw the crinicn -I :the cours
Ll « Y % b":'" SN =2 d - 1‘_1"‘!"“'* N + - . y N A | .

Si OL-L(.I . mOCl...Ele 2 S e e Cd LS A S - - S “..Lnn..-
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Respectfully submitted this 1l2th day of

October, 1976.

CARMICHAEL, McCLUE, STEPHENS & TOLES, P.C.

oy

n _-. . . ’ ; ) |
Py ey
By: /. -
. Bill Stephens
M 1833 North Third Street

Phoenix, Arizona 85004
Attorneys for Petitioner

L S :W.. T T R R R R R g L T =
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TWO COPIES of Petitioner's Brief of Amicus
Curiae mailed this 12th day of October, 1976, to
FARMERS INVESTMENT COMPANY, Appellant, c/o Mark
Wilmer, Snell and Wilmer, 3100 Valley Center,
Phoenix, Arizona, Attornevs f{or Appéllant. .

CARMICHAEL, McCLUE, STEPHENS & TOLES, P.C.

/ .
a ; i t
1 . f J‘. ’ ‘ . hal

Bi1ll Stephens
1833 North Third Street
Phoenix, Arizona 85004

Attorneys for Petiticner
WO COPIES of Petitioner's Brief of Amicus
Curiae mailed this 12th day of October, 1976, to
ANDREW L. BETTWY, Appellee, and STATE LAND DrZART-
MENT, ¢/0 Peter C. Gulatro, Asslstant Attorney Cen-
rral, 159 Capitol Zuilding, Phoenix, Arizona,
attornevs for Apreliliees.
CARMICHAEL, McCLUE, STEPHENS & TNOLES, 2.C.
3y
Bill Stephens
1833 North Third Street

Phoenix, Arizona 85004
Attornevs for Petitloner
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TWO COPIES of Petitioner's Brief of Amicus
Curiae mailed this 12th day of October, 1576, to
| ANAMAX MINING COMPANY, Appellee, c/0o Thomas Chandler,

1110 Transamerica Building, Tucson, Arizona, Attorney

for Appellee.

| CARMICHAEL, McCLUE, STEPHENS & TOLES, P.C.
| _ PO
Y S A
By | L B
Bill Stephens
| 1333 North Third Street
; Phoenix, Arizona 085004
Attorneys for Petitiocner

TWO COPIES of Petitioner's Brief of Amicus
Curiae mailed this 12th day of October, 1976, to
CITY OF TUCSOU, ﬁppellant, c/o Jcwes Webb, 250 VWesc
Alameda, Tucson, Arizona, attoracy Sor Aprellant.

CARMICHAEL, MCCLUE, STLPHENS & TOLES, P.C.

-
3y - .
B11l Stegpnens
1833 Nor:tn Third Street

Phoenix, Arizona 83500«

Attornevs {or Petiticner
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TWO COPIES of Petitioner's Brief of Amicus

Curiae mailed this 12th dav of October, 1976, to

PIMA MINING COMPANY, Appellee, c/o Gerald G. Kelly,

l Wilshire Boulevard, Los Angeles, California,

Attorney Ior Apvellee,.

CARMICHAEL, McCLUE, STZPRENS & TOLES, P.C.

F ; | . o - ’
!

¥

Bill Stephens o
1833 North Third Street
Phoenix, Arizona 85004
Attornevs for Petitioner

By

TWO COPIES oI Petitiorer's Brief of Amicus
Curiae Mailed this 12th dav o7 Octonber, 1976, to

DUVAL CORZORATION and CUVAL SIZARITA CORPORATION,

’

appellees, </o Mr. Calwvin . Udall, 100 VWest
washingzon, Suite 1700, ?Phoenix, Aarizcna.
£or Appellees.

CarRMICHAEL, McCLUE, S5TZPLHzZNS §&§ TWOLZS, P.C.

r

3v - ~ -
BiLl Stephens

1333 YNortn Third Stre
Phoenix, Arizona 850
Attorneys ror Petitio

#-h--q-—....l
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TWO COPIES of Petitioner's Brief of Amicus
Curiae mailed this 12th day of October, 1976, to
ASARCO, c¢/o Burton M. Apker, 363 North 1lst Avenue,

Phoenix, Arizona, Attorney for Appellees ASARCO.

CARMICHAEL, McCLUE, STEPHENS & TOLES, P.C.

Bill Stephens
1833 North Third Strect

Phoenix, Arizona 85004
Attornevs for Petitioner

By

i _ e i .--1

|
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci hereby certify:
Name
of the Arizona State

Reference Librarian, Law & Research Library Division
Title/Division

That I am

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Brief of Amicus

Curiae of Municipal Water Users Association, page 734 and attachment (13 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

Signature

j2- /67& <

on file.

Subscribed and sworn to before me this

£

. >, / —
%// A4L10 01 I 1
Signature, Notary Public

My commission expires O L% / % & O @, q .

. Eiiiuaate TIPS AR —— : "mem : T
Notary Public State of Arizona |
Maricopa County
Eita Unuise Muir
My Commission Expires

o Darni 32009
e T 1 O P YA ey cmysgrr .
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