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 FARMERS INVESTMENT COMPANY,

Mark Wilmer |
l.oxren W. Counce, Jr.
SNELL & WILMER

3100 Valley Center
Phoenix, Arizona 85073
632/257-7241

Attorneys for |
FARMERS INVESTMENT COMPANY

IN THE SUPREME COURT OF THI STATE OF ARIZONA

In Banc

a corporation,
Appellant ,
V.

ANDREW L. BETTWY, as State Land

Commissioner, and the STATLE LARD )
DEPARTMENT, a Department of the

State of Arizona, and PIMA MINING o |
COMPANY, a corporation, No. 11439-2
FICO'S MEMORANDUM
~ RESPONDING TO THE
ANAMAYX MOTIONS FOR
REHEARING

Appellces.
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FARMERS INVESTMENT COMPANY, a

Appellant,
V.

THE AUACONDA COMPANY, a corvoration;
AMAX COPPER MINES, INC., TIHE ANACONDA.
COMPANY, as partners in and consti-
tuting ANAMAX MINING COMPANY, a
partnership,
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CITY O TUCSON, a municipal corperation,

Appellant,
V.
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factual issucs as outlined by Bristor's

S S/

of tae phrases "off the lands® and "away from the lands" but

with no greater force or persuasiveness than in it Appellec's

Brief.
FICO sees no need to be concerned with any cases

antedating the second Bristor v.

[
L B )

Che¢atham case, 75 Ariz. 227,

255 P.2d 173,‘and the two Jarvis v.

Ariz. 529, 456 P.2d 385 and 106 Ariz. 506, 479 P.2d 169 cases.

i fair and objective reading of Bristor II leads

only to the cornclusions which this Court has restated and con-

firmed in this case. R TR
While Anamax provides a copy of Count I of the

Bristor complalint as an appendix and guotes from it at lengch,

its assertions of what the plaintiffs in Bristor alleged'and

argued are not of much legal relevance as establishing what the

Bristor court held. The legal impact of that decision flows
from aow the Arizona Supreme Court interpreted and urderstood

the legal 1i1ssucs as framed by the pleadinss which it had for

s,

decision and not from what Anamax now

ey e "ol i AN

"The apreal i1is from an order of the
lower court in sustaining a motion to dis-

miss plaintiffs' complaint. For the original

majority and minoritly oupinions, see 73 Ariz.

<286, 240 P.Z4 185. The substance of the

il Ny e g ;i

of the complaint are set forth

-+ el ey, Syl =y i .. WP v R P

by ¢ L 4 ;
thieroan.

A g At -renlinl—rinfrdnipall * el

tomoivas s added)

1t 1is clear that the Cour® in bristor II wWas

) i AL Yernl R . S A S gk o

*

cidinyg the case

ings as -outlined by Justice Phelps in Bristor 1.

e TR

ln 73 ?«fiz .

240 P.2d 12%, Justice Phelps Lad theres stated the legal and

complaint:

|. - _‘
wd )
+ .
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gdeserts were the clawntifes
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"They further allege there (- a

A N el

supply of underground water und«<:lving the - -

—_—yrp, L™ 'Y

premiscs of plaintiffs and defendants:

gl W o A P . ik ) -

that

F e R

since 1916 their domestic supply of water

has be&n;‘and is, derived exclumively'from
thas undergrounﬁAWater_ﬁupply and that they
have enjoyed the use oﬁ'the"ﬁamﬁ*cdﬁtihuously;
since that time; these lands are loaated ohe'

and a half miles south and one mile east of

Laveen- and that defendants' lands are west

of plaintiffs’ lands.

"That i1n the vears 1948 and 1947 defend=
ants sanx a humbor of larage wells (eleven
in all) te great depths and are t,akj.ngf the

watexr by means of powerful pumps from this

r
o e

>y

common water supeonly and are conveying it

of Ll tne premisos from which Lt 1s pumped to

e e, i PR ST i S alisliryie il i ST -

othier lands ownad wv defendants, approximately

et

‘ ~hree miles discant, where they are uasing Lt
I Py R g el oy e eyl eyt D ey el bl e s it il . . P A Sl i, Yl = s - T
3

1n roclalmino dogsort othier lands not

A
'

adjlacent to the land from woich water 18 being

sumned .

farther alledge that the withdrawal of

water Lrom the common anderground wator

:':mumly Y18 resultod 1in LY tho Jdomegt o
.- e PR TP — -ﬂm--ﬁ-hm

et

©r R ARy

+

L nocoassary wn

some casog For »laintiffs to haul thelr domestico

water supnly from obher placss-and that as 4

result of defendants' action plaintiffs have beon

oy Sl saeieng iy + S - i - Tl e T - - - e, Sr-u——"——

T

gryeatly damaacoed, In

- R T " s LR Wl s N T 1 . 3 P e T S B - b .
tiae wabters from wolch Laelr wells are suppliod

Ay Laksn from oan ouanderground stroam,  Thay

Tt Lt e e — il . syt A o i, Ay, T Wi . S e W

P

second count they allege
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praved for an injunctiocn againsgst defendants

L

enjoining them from furtiier operation of
said wells and for damaucs which they have

thus far sustained.” {&Zmphasis added)

Justice Windes stated thce question for decision in

istoxr II:

M i i — sl

"With reference to the dismissal Gf'the
complaint, we consider the first éanse off
action thereof. This Ccause alleges that the
plaintiffs since the year 1916 sank ﬁertain
wells which supplied thionmn with water for
domestiC purposaes; that during the years
1948 and 1949 the defendants sank on their
lande a nunber of large wells for 1rrigation
purpcsaes; that by the ogeration thereof the
water hdas peen drawn from under olaintiffis’
lands causing the Lovel wo dron Lo e oxtont
that slaintiffs ware doorived of sueh waters
VY OULNeS LI Durpeses; Laat celendants ara
transporting the water tiuas ;;u_.:r:j:pe_:aﬁd- From uncer
:laintiffﬁ‘ tand bto a distance of sprroxi-
mateiry three miles for cho devalogomont and
irrigation of lands not theretofore lrrigated;
that thé”waterﬂ pumped by the déf&nﬁants
are ot used fér any teneficial LUrXrpGoe Unon
the lands from which the same is tak&ﬁ antd
tnat the plaintiffs have boenn ﬁuffﬂriﬁq_anﬂ.
will continue to suffor damages.

"“a.'J';'i-f:-‘:fltl‘u:%:er tie fr;:xf?:*m;c:im; states a tf'mmi.- of
action depends 1;:05 whothoer %his coury .L O NG

vo fullow tie English commorn-law rule that the

owner of Lands overl,ing subterratioan wabt.oras

i
'
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* 5
1 ‘may extract the game . fo Idny purpos. s,
2 | ' chooses with a resulting damage to an é
3 adjoining owner without liability therefor, |
A | - Cr whether we adOpt wiiat is called the
5 American rule that one may-axﬁract_such;water_ E
, _ T _ - ;
6 % for & reasonable, bencficial use of the langd |
7} from which the same is haken;*} 75 Ariz. 227,235.
8 f | Jarvis I and Jarvis I1 ﬂlearly_deOnstrate that
9 ? Bristor II is fully viable. As between two areas, Tucsdn and
10 Avra Valléy, the Court applied tie rule as applicable to one
11 i area versus another, but it did not in any sense hold or
12 ; indicate that the fundamental rulce 1aiddown_inBri$tor IT was
13 i in any fashion wearened. ]
§ | |
14 E Appellees’'® reliance upon State ex rel v. Anwa Q
¥ | - ;
15 ﬁ 87 Ariz. 206, 349 P.2d 774, is nisplaced. The scle guestion |
106 ; there (other than of statutcry construction) was whether
17 ? groundwater could be used upon land from which 1Lt was wifhdrawn
RE: } within a critical area éolel? bocauss it Héd not been thercto-
19 i fqre'irrigate&. The opinion plainly does not deal with trang-
20 ? portation and use of water away from the araa whi¢h produced it.
$ — | . | |
21 ! So also reliance upon Ueal v. Hunt, 112 Ariz. 307,
i o _ -t T - | E
22 i 541 P.2d 559 is misplaced. The Neal-wells wers not within a |
¢ | _ :
23 3 ggiziggimigggpdwater area. The Court held thaﬁ-since'Hunﬁ'waﬁ' §
24 % not damaged by Neal's pumping, noinjunctionshéuldiSSuErﬁi“cﬁ }
26 |l Hunt wa$ not injured. ' ;
i | : | ;
26 | The point which Anamax persistﬂ°in'ignwring_igIthat.- 5

27 || this Court has held unequivocally that additional pumping and

-"'"'"'*_'-1 ey D opr '-""""-.ll'""-"m L PR TR T LI T SRS,

28 5_tran5portation of groundwater from within a critical ground-
29 i water area for use outside of tiat area over and above any made
! | | .
30 | when the area wag designated as a matter of law damages the g

31 i adjoining landowner within the critical arca.

32 ¢ It i3 respectfully suggested that Anamax may have
| |
| L |
SIRET
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Casc =o0me oL Lits arguments 1o sligbhuvly

v different form but the
substance {or lack of substance thoercof) is unchanged. ' - i
I1. .
FICO HAS IMPLICITLY RECOGNIZED THE
COMMON SUPPLY PRINCIPLE

FICO 1s intricued with Appellees Suggéstidn that 
"large investments are (have been) made upon the strength of
previcus pronouncements by this Couré r&gardinq'the State's
water law” (Memo. p.l1l3), implying tihat SAnamax has acted in a
- intelligent feading

good faith reliance upon a good faitlh,

of Bristor II and Jarvis I and Jarvis II.

L

We assunme tiat a similar ooé faith reliance caused

Anamax td drill the decp wells directly involved in this case %
and to boldlylprogram an ehlarqement cf 1ts mining and milling %
program in the face of thiﬁ pend 1ng i&wﬁuL;,h_u - S

Either hndmax Conciudcd thaL.FICG nad sacoome ekﬁauﬁﬁud ;

financially and its morale destroyed and nhence would not resist o

the latéﬁt ﬁfeﬂpaﬂﬁ, cr it had persuaded itself that "law is that
which 15 boldly assertoed and stoutl maintaiheﬂ.”
In both areas of ﬁudgm&nt, ﬂhéméx.was”Wrang.
IT.

BRISTOR V. EHATHAM -- AUAMAX'S VERSION

.-..,.-u.‘,l--h—-.q.v- Ay v b a agern S S e - m LI ]

FICO guoted the Bristor Court's understanding of the
factual and legal 1ssues which 1t cwn&idﬁred'it_had for

|
in Bristor II at pages 2 = 5, sunra. We doubi much enlight- }

ennment wlll result from pursulng the validity of counsel's view

as to what the Court cunsidecred, Ln counsel's present view of

the matter.

Wer also doubt that thieroe 18 muaceh to

be:gained from re-
viewing language whicn Justice nairade aﬁdﬁDaCohEini iged 1n . %
their disgsenting opinions in DBrister I several years helore
dristor II. We accordingly do not cons tder tihis portion of .

Ny
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1 tie mencraadun further,
) 17
2 g* Il A %
I
i f
\ ' it B Ty v f-
3 ﬁ | FICO'S CLEAXR RIGHT T0 RELIER
q o
4 H There was no dispute wefore the trial court as to
5 ﬁ tae controlling facts. Anamax had completed a large deep well
6 ¢ within the Sauuarita Continental Critical Sroundwater Arew
1 | | ' .. | |
7 1} from which it proposed to pump groundwater and transport it

beyond the limits of the critical area for use in its proposed

enlarged mining and milling proaram. FICD wag qgqrowlinyg crops a

-l = b . e
B A e VoA aiiel iy Wi~ TR T W .y - Nl oy 7, -

e

10 |} which require groundeater for irrigation and the successful

o s,

11 growing and maturing of these crops.

—am - e el ey Lp g
iy

i - A o M
=y wes rrigagmd-ess roye s | mk g ¥

12 In Jarvis I this Court held that withdrawal of

13 4 groundwazer from witiiin a critical area for a usc outzide the

"
f
i _
14 | critical area walch constituted a use not made when the critical

15 i area was estabiished caused irreparable darmage te the existing

16 | groundwater usoers-.as a matter of law,

17 L ﬁiacussionthereforecifwhat ;mﬂﬁtitutes a "wvarcel
18 : of land or wihecther the burden of wroof Ehifté to Anamax.iﬁ

19 7 pointless, .

20 5 As a matter of law FICO was suffering and wozld sufferw

21 lrreparable damage.

il AP E— =

22 CONCLUSION

In the main, Anamax simply restates the arguments and

[ e R L e
= a gy e ek b w kit rp ety A S TS e spllipeply b

24 . authorities Lt presented in its answering brief. Anamax also
suggests the Court should re-examlne the reascning and rationale

o A . e S el o e e i Rk e P

of Brastor Il and Jarvis I and ! acd modify these holdings for

e e ok 4 e amap e WL ey o R T L T L
e e Ee gww WER Loy s ] R LR SR A e U wgere—re e - g

the beneflt of Anamax. The suaggestic: is made that many dollars

. | ] , | | s - ey f
28 i have been invested based upon the roading Anamax now gives .

I |
29 @ Bristor II. *
30 ¢ FLOo respactiully suygsgests toat 1 Anamax and Anaconda

31 ¢ had made any good falth effort o ascertain the amount of watey

32 . wihrich might Lo lawlfally avaslabic €0 SAnamax befove it investod

FCTL002197
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bluster

Qe tonar,

- 200

these millions i1t would nmt nose £inad its 2 1f in

of which 1t complains. Manl

"i'ly,r

vhe prwh.a amant

there was no way within

_the law by which Anaconda could obtaln'the water it wanted f{or

its mining and milling operations except at some consideraple

cost, It had the choice,

1t would not boe challenged {or, if

anc over-awe by 1tg

or it could develop its mine ot

There 15 no reasonaisle Lnterpr t&tlcw o De put uLon

Bristor 1I, coupled with Jarvio 1

¥

tiis Court uas now restated. Cort

Anamax pracamded o drill and

dnd enlargye Ltﬁ ml lllnu OPEeY At 1LOns:

dramatic drop in the water table &

had stated the controlling principles governin

water--stataed tuem so clearly Lihat

read.

e e e S ae ™
*.'5‘.-5-_:-5:1_5:#‘1,?.‘*‘..-{”.,3.‘1},Ll}’

therofore,

ey iy 2 Seraminiey upnibingenigel - oy S

Al Tvisb s

challienged, ti
large Lnvestments its way through) .,

a much'high@r_cmgt.

and 11,

ainly

'

in the
{1{‘:&0*

...qfr-.'

its respect for the previocus proncuncements

1

w" )
ATE
- bk

of

two additional large

taking the chance that

at 1t could

other tharn that wirron

*hHe agssurance with which

T l 1 o3

face of a4 known and

not speak too wlaianly of

of £his Conurt which

g use of ground-~

- —t L s L ume = Paghiery s = .
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who "driils"” could also
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A capy of the foregoning
Menoranduwr fesponding to
Anana's Motion for Rehoaring
were malled this 4th day of
1976 to:

Honorable drueo B, Babbibtt
The Attorney Genceral for Lhe
State Cavibol
Phoanix, Arizona

SLate
835007

Jame s vl b,
Qivy Altoniey

City of Tucson
Cit..*f it 1l |
Tacson, Ar raoyia 85701 | SUTEN
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1 Gerald G. Kelly, Esq.
Musick, Peeler & Garrett
2 i One Wllshlre Boulevard

Los Angeles, California QOOl?

-
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3 Attorney for Cyprus Pima Mining Co.

;  Verity, Smith, Lacy, Allen & Kearns, P.C.
i 902 Transamerica Building

5 4 fucson, Arizeona 85701
t Atcornevs for Cyprus Pima Minina o,

gy

iy —

7 % Fennenore, Cralg,'vonhmmon & Udall
¢+ Suite 1700
» 1 100 West Washington
1 Phoenix, Arizona 85003
9 | Attorneys for Duval & Duval Sierrita
1 Burtﬂn M. pker,'Esq.

Evans, Kitchell & Jenckes
363 North Firxrst Avenue

- Phoenix, Arizona 85003
Attornevs for ASARCO
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y1 I, Robert O. Lesher, Esq. |
- Lesher, Kimble, Rucker & Lindamood
3773 East Broadway

4 :
x . Tucson, Arizona 85716
wo 15 ¢ Attorneys for City of Tucson
£ ’ /" .
SN i ‘
Ty i, + Peter C. Gulatto, Esqg.
""" | Lo~ © Assistant Attorney General
i 0N i . . !
LT -, ¢ 159 Capitol Building
’ s, g - ¥ . .
TR © Phoenix, Arizona 85007
jiiﬂ ., . Attorneys for State Land Departriwent
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
[ Antonio Bucci hereby certify:
Name
That ] am Reterence Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court
Instruments, Part One, FICO’s Memorandum Responding to the Anamax Motions for Rehearing,

pages 434-442 (9 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.

Signature

Subscribed and sworn to before me this / A~ 7// 91{/0 5——
Date

Signature, Notary Public

My commission expires O L‘E‘ /j 9(72 DG% .

ate
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