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IN THE SUPREME COURT OF THE STATE OF ARIZONA

In Banc

FARMERS INVESTMENT COMPANY,
a corporation,

Appellant,
V.

)

)

)

)

)

)

| )
ANDREW L. BETTWY, as State Land )
Commissioner, and the STATE LAND )
DEPARTMENT, a Department of the )
State of Arizona, and PIMA MINING )
COMPANY, a corporation, )
| )

)

)

)

)

)

)

)

)

)

)

Appellees.

FARMERS INVESTMENT COMPANY,
a4 corporation,

Appellant,

V.

THE ANACONDA COMPANY, a corporation; )
AMAX COPPER MINES, INC., THE ANACONDA)
COMPANY, as partners 1in and consti- )
tuting ANAMAX MINING COMPANY, a )
partnership, )

)

Appellees.

P e il

CITY OF TUCSON, a municipal cor-
poration,

Appellant,

ANAMAX MINING COMPANY, and DUVAL
CORPORATION and DUVAL SIERRITA
CORPORATION,

)

)

)

)

)

)

)

)

V. )
)

)

)

)

)

Appellees. )
)

No. 11439-2

RESPONSE OF DUVAL COR-
PORATION AND DUVAL
SIERRITA CORPORATION TO
MOTION rOR REHEARING OF

CITY OF TUCSON AMND
MEMORANDUM 1IN SUPPORT

OF MOTIONS FOR REHEARING

DUVAL CORPORATION and DUVAL SIERRITA CORPORATION

(collectively "Duval") concede that, for the reasons set forth

in the Memorandum which follows, the Motion for Rehearing filed

by the City of Tucson ("Tucson") should be granted,

Duval further urges, for the reasons seot forth 1in

the Memorandum below, that the Opinion of the Court should be

sl
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1 | vacated and a rehearing granted on the entire case.

Respectfully submitted this 22d day of October, 1376.
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MEMORANDUM

PREFATORY STATEMENT.

Before the Court are a municipal corporation and

ceveral private corporations. One private corporation, the

plaintiff, engages i1n farming. The other private corporations,

the defendants, engage in mining and milling copper ore., (See

17, et seq.)

PP.
There exist facts of overwhelming significance which
must be accepted by the Court:

First: ALL OF THE PRIVATE CORPORATICNS ARE ENGAGED 1IN

THE IDENTICAL ACTIVITY. EACH ONE OF THEM PUMPS GROUNDWATER FROM

ONE PLACE ON ITS LANDS AND TRANSPORTS IT FOR USE AT ONE OR MCRE

OTHER PLACES ON ITS LANDS.

Second: ALL OF THE PLACES FROM WHICH ALL PARTIES PUMP
GROUNDWATER FROM THEIR LANDS AND ALL OF THE PLACES TO WHICH ALL

PARTIES, EXCEPT TUCSCN, TRANSFORT GROUNDWATER FOR USE ON THEIR

LANDS OVERLIE THE SAME "COMMON SUPPLY" OR "DISTINCT BODY OF

GRCUNDWATER" .

The majority Opinion states that the guestion presentea

15 whether the law permits "percolating waters to be used off the

lands from which they are pumped, if thereby others whose lands
overlie the common supply are injured or damaged thereby. [sic]“
(Opinion, p. Y).

The majority begs the guestion., The answer 1is

ocviously "no". This was not the i1ssue below and i1s not the

1ssue before this Court. The real 1ssue presented, as correctly

pointea out and discussed in the dissenting Opinion, is "the

meaning of 'on the land' ana 'off the lana' in the American

aoctrine of reascnable use . . . ." (Opinion, p. 24, emphasis

( 630,
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Stated in the context of Bristor and Jarvis, the real

issue before the Court 1is:

An owner of land pumps percolating water from one place
on his lands and transports it to another place on his lands
where it is beneficially used. 1If the place of pumping and the
place of use both overlie a common supply, 1s such water "taken
in connection with a beneficial enjoyment of the land from which

1t 1S taken"2/ or is the use of such water "off the lands from

which" it is pumped?3/

The holding of the Court 1n the Anamax appeal was:

h

. Water may not be pumped from cne
parcel and transported to another just

because both overlie the common source of
supply if the plaintiff's lands or wells upon

his lands thereby suffer injury or damage.”
(Cpinion, p. 14}).

This holding is not resovonsive to either the “question

presented", as stated by the Cpinion, or to the real guestion

presented. When groundwater is pumped and this pumplng is
accompanied by use, the common supply is inevitably depleted. It
the common supply is diminishing, the lands of the pumper anad of
all other owners of land over the common supply are surely
damaged. Hence the holding is unclear and 1ts effect cannot be
perceived because it provides no explanation as to why ground-
water may not be pumped from one place but usca at another place

on an owner's lands overlyling a common supply.

1/ See also Gpinion, p. 273 ". whether the mines cCould
use the water 1n gquestion deDEﬁds on whether their use 18
'on the land' or 'off the land’

2/ Briﬁgor v, Cheatham (Bristor Ily, 75 Ariz. 227, 23171-218,
255 P.2d 173 (1Y53).

e = Bl S T

3/ Jarvis v. State Land Department (Jarvis II), 1uUb Ariz, 506,

b T L TS

i . el el S L - R = U — ——  —— A ey o enm—— TR R E Y R R

SUb, 479 P.2d 169 (1970).

4 ( 631 )
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The word "parcel"” has no inherent or unique meaning and
is not defined by the Court. The majority explains that
transportation 1s unlawful where the pumping confers "no benefit
to the . . . land on which the pumping was conducted". The
Opinidn further indicates that groundwater cannot be transported
to any lands."other than lands on which the pumping occurred"
(Opinion, p. 12). This language provides no clarificacion
whatever of the meaning of the word "parcel", and raises the
obvious question: What is the definition of "land on which the
pumping was conducted”? what does the Court mean by "lands on
which the pumping occurred"?

The only other clue to the meaning of the words
"parcel" or "lands" appears in the Court's suggestion that water

may not be pumped at a point down gradient from the cumping of

another owner (Opinion, p. 13).

Considering all of the language of the Court in
context, the Opinion seems to relate a "parcel® to a well site,.

gut what 1s a well stite?

while 1t 1s clear that the Court has necessarily

concluded that Anamax' uses are "off the lana”, the Opinion

simply fails to disclose what the Court means by "parcel” or by

"off the land".

The holéing of the Ccurt i1n the Pima appeal was that

. « « the pumping of water from the
Santa Cruz basin is unlawful where it

depletes the common source of surply of other

landowners and damages their lands, . . . ."

(Opinion, p. 17).

Like the Anamax holding, this holding 1s unclear. It
1s acknowledged that the common source cf supply of the Santa
Cruz Basin 1s diminishing. If 1t i35 assumed that any of the
water pumped 13 consumeq py transpiration, evaporation Or
otherwise, this holding expresses a universal proposition which

leaas nowhere,

s ( 6521)
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The pumping and consumptive use of water from the Santa

Cruz Basln or any other basin always depletes the'common supply;

and i1f depletion exceeds recharge, injury 1is always caused to the

lands of other pumpers in the basin, This is true whether the

water is transported away from the basin or whether the water 1is

consumptively used by each pumper up gradient from and even

within 100 feet of his well head. Though the amount of depletion

and the extent of damage or injury are highly variable, it 1is

only transportation and uses which are either outside the basin

or away from the common supply which are ccndemned by the

reasonable use doctrine.

The above-gquoted holding as to Pima would seem to imply

that in this case there may occur transportation away from the

basin. Obviocusly, the Ccurt could not have intended this impli-

cation because none of the defendants, even Tucson, is taking

water away from the Santa Cruz Groundwater Basin. It follows

that the Court's “parcel" holding must also have been intended to

apply to Pima.

So, when the majority Opinion ccondemns transgortation

and use on "“another parcel", or "away from" the point of pumping,

the reader is helpless to know: How big is a parcel? Wwhat

constitutes "“another parcel®™? Must a parcel be cshown to have

any

hydrological characteristics? 1Is the meaning or size of a parcel

to be determined by the language of instruments of convevance?

By section, township and range? 8y historic uses? Are natural

or man-mnade parriers or surface cjects relevant to the term

"sarcel"? Do the terms "up gradient” and "down gradient” reter

ts land surface elevation or water table elevation?

These quections are real. And they are unanswerable 1in

terms of any sort of comprehensible judicial or nydrological

stardard which can bhe cvenly applied to any fact situation,

These questions and innumerable others are oouna to arise under

( 633 )

FCTL002069



LAW OFFICES
FENNEMQORE, CRAIG. voON AMMOIN & UDALL

APRSFESBIONAL CORIFORATION

PHOENIX, ARIZONA 85003

10
11
12
13
14
15
16
17
18
19
20
21

22
23

24
25
26

27
28

29

30
31
32

§

sl

the ruling of the majority Opinion. They point up the practical
and judictal fallacy of the Court's "parcel supply” concept.
They further show that it is impossible to discern from the
Opinion what the Court meant by "off the land"” or "another
parcel”.

The vagueness of the Court's holdings, coupled with the
failure of the majority to state precisely the circumstances
under which the majority Opinion applies, are highly significant.
Wnen an appellate court adopts as 1ts own law the rules of
declsions from other jurisdictions, the methodology of the common
law, not to mention ordinary justice and fair play, require that

the facts or citcumstance of the adopted decisions be similar or
at least analogous to those before the Court. Otherwise,

fragments or passages from the adopted decisions may be taken out
of context and applied to different facts to reach a result

bearing no relationshin to the holdings of the decisions adopted

or relied upon.

This 15 exactly what has occurred here.

The majority Opinion cites two cases from Pennsylvania
and Oklahomai’/ which are said to support the “off his land™, off

the "parcel™ rule anncunced by the majority. But, i1f the actual

4/ Rothrauff v. Sinking Spring Water Co., 339 Pa. 149, 14 A.z2d
87 (1440), and Canada v. City of Shawnee, 179 Okla. 53, 64
P.2d 694 (1936). The cstatement quoted from Canada appeared
first in the case of Meeker v. City of East
Orange, 77 NLJ.L. 623, 74 A. 379 (1lyuYy). These three
cases, along with the English, New Hampshire and New York
cases which gave rise to the American doctrine of reason-
able use, are discussed in some detail 1n the Appendix to
this Memorandum. The weight given to Rothrauff 1is
immediately apparent when it 1s noted that tt 1s the

case which is quoted from or specifically relied upon by
name in every reasonable use case ever decided by this
Court. Though not cited, 1t i1s cuoted from i1n the
dissenting opinion in Anway, infra, (87 Ari1z. at 214).

Neither the facts nor the holding of Rothrauff bear any

resemblance to any of the Court's previous reasonable use
cases,

- ( 634
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facts and the real holdings of these decisions are examined, they

lend no support whatever to the rule stated in the majority

Opinion. This is most apparent from the analysis in the attached

Appendix. Quite the contrary, these decisions and many others

stand for two basic propositions which are the American

reasonable use doctrine.

First, WHEN TWO OR MORE OWNERS OF LAND PUMP WATER FROM

THE COMMON SUPPLY WHICH IS PERCOLATIKG BENEATH THEIR LANDS AND

BENEATH THE LANDS OF OTHER ADJACENT AND NEIGHBORING CWNERS, THEY
MAY BENEPFICIALLY OR REASONAELY USE THIS WATER ON THEIR OWN LANDS,
EVEN THOUGH THEY MAY DEPLETE NOT ONLY THEIR OWN SUPPLIES BUT ALSO
THE SUPPLIES OF OTHER ADJOINING OR NEIGHBORING OWNERS WHO ARE
PUMPING WATER FROM THE COMMCN SUPPLY FOR USE ON THEIR LANDS.

Second, AN OwWNER OF LANE MAY NOT PUMP WATER FROM
BENEATH THAT LAND AND FROM THE COMMON SUPPLY BENEATH NEIGHEORING
OR ARDJOINING LAND AND THEN CONVEY THAT WATER AWAY FOR SALE OR

DISTRIBUTION AT LDISTANT PLACES; NOR MAY HE CCONVEY SUCH WATER FROM
HIS LAND FOR USES NOT RELATED TO HIS OWNERSHIP, IF THE
GROUNDWATER SUPPLY CPF ANY ADJACENT, NEIGHBORING OR REMOTE CWNER
CF LAND OVERLYING THE CCMMON SUPPLY IS THEREBY DEPLETED.

tvery reasonable use case decided by this Court until
the pregent has espousea thie propositions just stated.

The concept of "common supply” 1&g the heart of the
doctrine 0f reasonable ﬁﬁe. No cther approach 1s workatle.,
Percolating groundwater does not confine 1tself{ to property
lynes. The courts have recognizea that they must deal with
groundwater as< 1t cccurs 1n nature. Many words nave oeen used to
describe the "“comron supply” -- for exairple, the "water bearing
strata”, the "areoundwater acuifer”, the "oroundwater basin”, the
"alluvial plain”, the "saturated sedimvents”, the "artesian belt
or alstrict", or as termed Ly the Arizoeng legislature, &

"aistinct bouvy of grounawater” -- nLut the concept 18 the same.,

o ( 635
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Rights 1n groundwater cannot be meaningfully defined or

effectively administered in any unit smaller than a determinable
common supply. It is as much a compulsion of nature as a rule of
law.

The impossibility of adjudging conflicting or competing
water rights on a scale smaller than that of the common supply is

the very reason for the American rule of reasonable use in the

first place. See, Bristor I, 75 Ariz. at 23€é. To apportion to

each overlying owner a proportionate share of the subterranean

percolating water 1s the doctrine of correlative rights, and is

often impossible. Bristor II, supra. To attempt to guarantee to
each overlying owner a property right'in all of the molecules of
percolating groundwater within the confines of his parcel
boundary lines at any given time 1s impossible. To attempt to
.protect the owner against withdrawal and beneficial use of those
molecules by another owner of hydrologically connected property
1s also 1mpossible 1f the rights of such owners are ctherwise
equal. This is the "parcel supply" rule of the majority Opinion.
The parcel supply rule misconceives the nature of the
common law ownership of percolating water. Wwholly aside from the
policy question of whether percolatii water, like surface water,

should be public property with the only vested individual
property right bSeing that of use, the ownership of percolating
water at common law is unique and usufructory only. This
ownership 1s inchoate and becomes absolute only after percolating
water is captured. This has to be true because water percolating
under land is no aifferent from air, birds or wild game passing
over tt. with tnis in mind, the Court might nave haa cecond
thoughts when i1t adoptea the "parcel supply” rule. This theory
would readgily apply to solls, rocks or minerals within proverty
lines “"to the oowels of the earth™, out 1t cannot apply to

percolating water.

I

Yl

i
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\re
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The contention of the appellees, which Was upheld in

the trial court, was that groundwater may be pumped at one place

but beneficiallz used at another place on an owner's lands so

long as those lands overlie the common source of supply, so that

all of the water not actually consumed may return to replenish

the common supply.

The Opinion first inaccurately states this contention
(pp. 11-12) and then observes that appellees' position "is not
supported by citation of any precedent" (COpinion, p. 13).
Although many other cases were cited in addition to this Court's
holdings in Bristor, Jarvis and Anway, these decisions alone are
compelling precedents for appellees' position.

On the other hand, 1f there has ever been one case
decided by any court involving a dispute among adjoining or
neighborinq landowners which extends the reasonable use doctrine
to prevent a landowner from withdrawing groundwater from the
common supply and reasonably and beneficially using that water on
his own lands overlying that supply, it 1s not cited in the
majority Opinion or in any prior opinion of this Court.

The extension of the reasonable use doctrine by the
majority to apply to this dispute between adjoining and
neighboring owners ccncerning their uses of groundwater over the

same common supply 1s said to be basec on this Court's opinion in

Bristor and upon the Bristors' Complaint which was held to have

stated a claim for relief. The statements in the Opinion (p. 12)

to the effect that the uses of groundwater complained of 1in

Bristor were on lands overlying the common supply are patently
erroneous. This error appears not only trom the face of the

Complaint but also frem the assignments of error, propositions orx

= nl—

it W —rardbhe™

law and opinions in #ristor [.2/ Thus, the assumed factual

ey, . ¢ o mlelrrPe, - v B y— =

or v. Cheatham (Bristor [}, /3 Arie. <Zdv, <40 Podd 185
)

L ( 637
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situation from which the majority derived its "parcel supply”

rule 1s the complete opposite of the real factual situation set

forth in the Bristor I complaint. This incorrect assumption by

the majority was the principal underpinning of its opinion. The

real facts compel the opposite result!

Finally, the Court rejects the "common supply" concept
because replenishment of the common supply is "illusory”. No
credit whatever is given, and no justification or defense arises
from the fact that a defendant returns to the common suoply all
of the water he pumps which 1s not actually consumptively used by
him. The majority says this is so because "the replenishment of
the supply does not benefit the [plaintiff] users of water up
gradient from the point of return” (Opinion, o. 13).

The question which obviously then arises is: If down
gradient replenishment of the common supply does not benefit an

up gradient user, how can down gradient pumping injure that same

up gradient user?
The majority Opinion answers this guestiorn by saying:
"Inevitably, sooner or later, as the

supply diminishes, appellant {[plaintiff] will

be irreparably injured.” (Cpinion, p. 14).

If this answer is valiada, how, 1n the name of common
sense, will down gradient replenishment not benefit an up
gradient user i1f down gradient pumping is certain to cause injury
to the same up gradient user? The reasoning of the Court says:
If you take an acre-foot of water from a common suoprly, an up

gradient user will thereby ultimately be injured; but 1f you

revlenish the same common supply with an acre~-foot of water, the

up gradient user will not thereby ultimately be benefited,

By 1ts holdings and the foreqoing reasoning, the
majority Opinion applies half of the common supply concert which
recoqnizes that pumping diminishes a common supply but 1t rejects

the other nalf which recogntzes that replenishment increases a

-1 _ ¢ 638 ]
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common supply.

SUMMARY OF THE ERRORS IN THE MAJORITY OPINION.

As it pertains to the issues before the Court, the

American doctrine of reasonable use may be succinctly summarized

as follows:

In the words of Neal:

"Withdrawal of groundwater from a common
supply for a beneficial use upon lands which

do not overlie the common supply i1s unlawful
1f the water supply . . . of another property

owner whose lands overlie the common supply
. . . 18 . . . depleted."b/

Distilling the holdings of Jarvis II and Anway:

Withdrawal of groundwater from a common

supply for a beneficial use upon other lands

which overlie the common supply 1s not

unlawful, even 1 f the water supply of another

property owner whose lands overlie the common

supply is depleted.l/

Since Bristor8/ and until this case, the Court
steadfastly upheld the reasonable use doctrine. The Court has
consistently applied the "common basin” or "common supply”
concept of the doctrine by allowing the numping and beneficial

use of groundwater on land overlying the same "common supply” and
cn land within the "same aroundwater basin”,

with equal consistency, the Court has condemned as
unréasonable or unlawful the pumping and transportation of

groundwater from one “groundwater basin" or "common supply” for

use in another basin or over another common supply.

The majority Opinion is erronecus ana it abrogates the

unreasonable use doctrine

~-- by discaraing its common supply concept, without

s e —

6/ Neal v. Hunt, 112 Ariz. 3u7, 31lu, 541 P.2d 559 (1975)
(emphasis added).

7/ State v. Anway, 87 Ariz. 206, 349 P.2d 744 (1lY6U); Jarvis
11, supra.

i

8/ Bristor II,

-
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which the doctrine can neither function nor exist: | _]

Samb

-~ by attempting to determine correlative rights in a
dispute among adjoining and neighboring owners involving

benefictial uses of grou:ndwater within the same basin and over the

gl i - e =t A Bl g e W R - M ommt

same body of groundwater which is the common supply of all owners

and is subjacent to the pumps and points of use (except Tucson's)

of all owners;

-- by engrafting upon the reasonable use doctrine the

O 0 ~N O v 2 WN

"first 1n time - first in right" rule ot the law of prior

R P o TP T TR i

appropriation’

-- by collaterally rejecting long standing adminis-
trative findings and determinations made pursuant to valid
delegations of legislative power which established that the
Sahuarita-Continental Subdivision of the Santa Cruz Groundwater

Basin overlies a separate, indivisible and "distinct body of

groundwater®;

-- by impliedly overruling this Court's decisions in

State v. Anway, Jarvis II and Neal v. Hunt, supra;

-- by attempting to distinguish the ultimate holding of

the Bristor cases with the assumption of a pleaded fact which
does not exist and which 1s directly contrary to the facts

alleged 1n the Bristor Complaint;

-= by stating that its holdings in Jarvis I and Jarvis

11 were predicated on the pumping of water from a critical

p®
o

LLAW OFPFICES
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groundwater area when, in reality, the existence of a critical

N
O

area was wholly immaterial to any i1ssue 1n those cases, except

27 | the 1ssue of legal harm;

28 ’ -- by maxing express and implied assumptions of fact
29+q which are without support or foundation in the record before thne
30’ Court;

31 | - by assuming principles of hyarology which are

32 | palpably unsouna; and

-1~ ' ( 640 )

FCTL002076



ook gl - B F et Sl e i o e B Sl bl ey, - ' e o

LA YOFFICLS
FENNEMORE. CRAIG, vON AMMON & UDALL

A PROFESSIONAL CORPOCRATION

ARIZONA 85003

PHOLNIX,

I —— S T R etk
P = e k. W S E— - -

~~- by seizing on dicta from cases in other jurisdicé
tions and then applying that dicta unrealisticaliy and
illogically.

A rehearing must be granted which reinstates the
reasonable use doctrine. The Court should revoke its decisions
and reject Fico's attempt to have the Court determine, without
trial, a dispute among neighboring and adajoining owners who
beneficially use groundwater on their own lands in the same

groundwater basin and over the same supply.

TUCSON'S APPEAL.

The partial judgment against Tucson should have been

affirmed. Unfortunately, the Opinion does not state why the

judgment against Tucson was affirmed. For this reason, rehearing

should be granted.

The Opinion discusses several grounds which the Court

may have used to affirm the judgment against Tucson, but the
Court does not state whichb of them is the basis for its decision.

Because some of those yrounds are erroneous, clarification is

important. It is imgortant to know how the Court might'rule in
future similar cases, and it is important for Tucson to know
where it may justifiably turn for future water necessities.

For example, it appears from the Opinion that the
Court's decision could have been based on any one of the

following grounds:

1. That Tucson's withdrawals are down gradient from

Duval's.

The (Court states:

H

. . . Much of the water used anag
distributed for municipal purposes by the
City of Tucson is obtained from wells located
in the valley of tnhe Santa Cruz River and
within 1ts watershed downstream from lands
owned by FICO and the mining companies and
downstream from the points at which FICO and
the mining companies can return water to the
underground water sugplv." (Opinicn, p. 18,
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emphasis added).

This would have been an erroneous basis on which to

affirm judgment since the words "downstream” and "river valley"
relate to surface waters subject to the doctrine of prior
apprecpriation. Duval did not claim in its summary judgmeﬁt
motion that Tucson was interfering with Duval's appropriative
rights. If the guoted language is an application of tne "up
gradient-down gradient" rule announceé by the court earlier 1n
the Opinion, more explanation 1s needed, as was pointed out by

the City of Tucson in its motion for rehearing.

2. That Tucson's wells are located in the Sahuarita-

Continental Critical Area.

The majority repeatedly refers to the Critical Area.

Sometimes the references are patently erroneous as in "the
Sahuarita~-Continental Subdivision of the Sahuarita-Continental
Critical Groundwater Area of the Santa Cruz groundwater basin.”

(Opinidn, p. 18). The Critical Area 1s, of course, part of the

Subdivision, instead of the other way around, as the Court

mistakenly states.

The Court makes other references to the Critical Area

such as pointing out that Tucson owns no cultivated lands within

the "Critical Area"™ (Opinion, p. 19). A portion of the Jarvis
Opinion is quoted which the court says answered "the question

whether Tucson could pump its water out of the Marana Critical

Groundwater Area . . .". (Opinion, p. 2U, emphasis added).

Again, the Court seems to be thinking in terms of the Critical

Area.

But then the Court expressly disclaims the Critical

Area theory:

"Tnis case, like FICO's agalinst Anaconda
{presumably meaning Anamax), 1s not EEEQL:
cated on the pumping of water from a Critical

Croundwater Area. . . ."
(Cpinion, p. 21, emphacsis adaed).
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3. The existence ﬁf the Santa Cruz Basin.

The Cdurt‘s_opinion might be based on all parties
having “acknowledged . . . that the Santa Cruz basin does not
have sufficient water to supply existing waters." {Opinion,

p. 21, emphasis added). It is stated that Duval has standing'to
enjoin the City's withdrawal because, "Duval has an interest in

preserving the groundwater supply in the Santa Cruz basin."

(Opinion, p. 22, emphasis added).

To sustain judgment on this basis would have been
erroneous because Tucson and the places where Tucson's customers
use groundwater lie within the Santa Cruz Groundwater Basin.

4., The fact that Tucson 1s pumping water from the
Sahuarita-Continental Subdivision of the Santa Cruz Groundwater

Basin and transporting it for use in the Tucson Groundwater

Subdivision of the Santa Crvz Groundwater Besin.

This is the cofrect basis for the decision.

The Court recites that the trial codrt entered
judgment on this basis (Opinion, p. 20), and it correctly but

partially summarizes this claim for relief as stated in Duval's
counterclaim (Opinion, p. 1Y).

But having done this, the Court never again
mentions the legal stgnificance or even the existence of the

Subdivision until the last varagraoh of the Opinion which simely

~affirms the judgment of the trial court.

Of course, the Court could have intended to affirm
the trial court on this basis without further comment, yet the
case 1s important to the residents of Tucson who may not be able
Lo use water from the Subdivision in the future and to other
water—-users of tne State seekling guldance about where they may
saflely rely on the availability of water. Under these circum-
stances, claritication is genuineily warranted. The parties andg

all users of grounawater deserve to know which portions of tne

s (BH5 1)
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subdivision ("distinct body of groundwater") approach, and what
parts of the Groundwater Code which gave rise to it, were
rejected for purposes of the action taken by the Cﬁurt against
Anamax and Pima, but wére rreserved for purposes of the action
taken against Tucson.
5. The doctrine of reasonable use.
Finally, the Court states:

"This case is controlled by the American
doctrine of reasonable use as construed 1in
Bristor v. Cheatham, 75 Ariz. 227, and Jarvis
v. State Land Dept., 1lué6 Ariz. 506."
(Opinion, o, 21).

Seemingly, this statement tells why the decision 1s
affirmed. But there is no specific recitation of facts to show
how the American doctrine of reascnable use in any way relates to
Tucson's situation. The facts discussed relate to theories of

appropriation and statutory creatures, such as "critical areas",

and "groundwater subdivisions”, none of which have been part of
the American doctrine of reasonable use. The Court states the

case i8 controlled by the American doctrine ¢of reasonable use as

construed by Jarvis, yet in the very same paraqraph the Court

states that Jarvis was "predicated on the pumping of water from a
Critical Groundwater Area. . . ."

There is just nothing in the Opinion to indicate how

the doctrine of reascnable use or the Bristor znd Jarvis cases

are controlling. The whole Opinion cries out for clarification
of the meaning of American aoctrine of reasonable use, the

Bristor and Jarvis cases, and what, 1f anything, is left of them

1n Ari1zona after the majority Cpinion. Without this kKnowledge,
1t 1s impossiole for anyone to know what tne Court means when 1t
says merely that Tucson's appeal 15 controlled by these
authorities.

Stated briefly, the judgment against Tucscon should be

sustained on the fnllowing Lasis:

-1/ -
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Tucson violates the doctrine of reasonable use because

it cdncentrates groundwater on small well sites located in the
Sahuarita-Continental Groundwater Subdivision, which, in and of
itself, is a distinct body and common supply of groundwater. It
transports that water and sells it to customers in the Tucson
Groundwater Subdivision, which is a separate distinct body and
common supply of groundwater. Tucson concedes that its pumping
further depletes the aiready overdrafted common supply of the
Sahuarita-Continental Subdivision and that the water transported
by 1t to the Tucson Subdivision does not return to the "common
supply,” the Sahuarita-Continental Subdivision. Hence, Tucson
violates thé reasonable use doctrine as adopted by the Court and

the legislature.

THE EFFECTS OF GROUNDWATER LEGISLATION ON THIS CASE.

The leglislature has paramount power to adopt statutes
which, if not constitutionally or otherwise defective, are
binding upon every citizen and landowner in the State of Arizona
and uPdn every agency of government, including the courts.

If properly and ccnstitutiornally delegated, this power,
insofar as 1t relates to water and water rignts, can be invested

in administrative agencies such as the Land Department.

Southwest'EngigeeriQ&_:0._g: Ernest, 79 Ariz. 403, 291 P.2d 764

(1955). Determinations made by the lLand Department oursuant to
statute are as binding as a decree c¢f a court and may not be

collaterally set aside. Parker v. Mclntyre, 47 Ariz. 484, 493,

56 P.2d 1337, 1341 (1936).

Duval pbelieves the majority has failed to consider the
effect of specific legisiative enactments on matters involved 1in
this case. The Court's present Ovinion and vriocr decisions have
falled to perceive that the 1egi51atute, ana not this Court,
first adopted the American reasconable use doctrine in Arizona.

Review and conslderation of some of the vasic principles of

- -
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Arizona water law, as established by the legislature, is

essential.

The legislature's first significant groundwater enact-
ments were against the backdrop of an unbroken line of decisions

which had bequn with Howard v. Perrin 1in 1904.2/ Those

casesiO0/ had held:

"Percolating water, unconfined to a
definite channel, is not the subject of

appropriation, but belongs to the realty

c + e (McKenzie, 20 Ariz. at p. 95).

Ownership of percolating water was absolute.ll/ 1t was
not limited by beneficial use, as in the case of appropriable

waters. Justice Alfred Lockwood said, "{Olbviously, then, the
Howell Code left percolating subterranean waters as the progerty
of the owner of the land, subject to the rules of the'common law”
(Maricopa County Municipal Water Conservation District, 39 Ariz.
at 78-Y). At common law, the owner could deal with the.water

under his property at will. He could transport as much as he

could pump as far away as he chose for any purpose. Even waste

was permitted.
Summarizing the common law rule in Bristor II, Justice
Windes noted that an owner of percolating water "may extract the

same for any purpose he chooses, with a resulting damage to an

9/ Howard v. Perrin, & Ariz. 347, 16 P. 460 (1904), affd. 200

J.S. 71, 26 5. Ct. 195. It can be argued that the rule was
dicta in this case, but not so with later cases.

10/ McKenzie v. Moore, 20 Ariz. 1, 176 P. 568 (1918});
Brewster v. Salt River Valley water Users' Assoclation,

i

27 Ariz. 23, 229 P. 929 (1924); Maricopa County Municipal
water Conservation District v, Beardslev Land and Invest-

ment Company, 39 Ariz. 65, 4 P.24d 369 (1931); Fourzan v.
Curtis, 43 Ariz. 140, 29 P.2d 722 (1934); Campbell v.
wWillard, 45 Ariz. 221, 42 P.zd 403 (1935); Adams v. Salt
River Valley Water Users' Association, 53 Ariz. 374, 89
P.2d lueu (1939); ana Bristor, supra.

11/ But the ownership became "absolute" only upon extraction
from the land. See page /7, supra.

...1*'.) -
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adjoining owner without liability therefor. . . ." (Bristor II,
15 Ariz. at 235, emphasis added). Ostensibly, he went on to

reject the common law rule in favor of the American doctrine of

reasonable use.

The Court did not then recognize, and has not since
recognized, that the rule of absolute ownership had already been

abrogated and the reasonable use doctrine had already been

adopted by the legislature five years earlier in 1948.

In derogation of common law, the legislature forbade

the waste of groundwater and declared it a crime. Later, the
legislature flatly prohibited new agricultural uses of

groundwater 1n prescribed areas. It thus determined that such
uses, like waste, were unreasonable.

Just as this Court was later to do, the legislature
embraced the common supply concept of the doctrine. But, as this

Court has not done, it also provided precise cdefinitions by which

the limits of the common supply could be delineated. The concept
of common supply had long had a clear judicial meaning but, as
noted above, had gone under various names, such as "water bearing
strata", "groundwater agquifer", "groundwater basin", "alluvial
plain”, "saturated sediments", "artesian belt or district",

"water basin", "common basin”", as well as "common supply". In

each case, the words were used to describe a distinct body of
groundwater, and, therefore, the smallest judicially manageable

unit recognized by the courts.

with more precision than the courts could convey, by
the use of terms such as "common supply" and others commonly em-
ployed, the legislature turned to the more exact science of
hydrology to define the same thing. 1In Arizona, a "groundwater
basin" 1s:

". +. . land overlying, as nearly as may ke
determined by known facts, a distinct body of
groundwater, . . ." (Laws, 1948, Sixth 5.5.,
Chap. 9, § 2, A.R.S § 43-30l1.25).

( 6U4f )
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The legislature's concern was to define the smallest

unit of groundwater to which the Groundwater Code could be
practically and meaningfully administered. T¢ ensure that it did
so, additional and smaller determinable parts of groundwater
basins were separately defined as “"groundwater subdivisions." A

groundwater subdivision is:

" . . . land overlying, as nearly as may be
determined by known facts, a distinct body of
groundwater. It may consist of any
determinable part of a groundwater basin.”

(Laws, 1948, Sixth S.S., Chap. 5, § 2, A.R.S.
§ 45-301.6, emphasis added). |

Thus, the legislature gave the “common supply” concept

a precise legal meaning which could be established by reference

to observable facts, Most importantly, the legislature recog-

nized that groundwater could be dealt with meaningfully and

sractically only in terms of the hydrological boundaries of the

groundwater supply, not in terms of Eronertz or parcel lines.

The Land Department or the Courts can 1solate the
smallest bodies of groundwater which are separately identifiable,
but these are the smallest units to which groundwater statutory
or case law may be applied. The land which overlies the smallest
identifiable "distinct body of groundwater” must therefore
comprise the land "from which the water is pumped,” the land on
which the water must be reasonably used, and the land from which
water "may not be taken" to the injury of others. Use 1n the
same qroundwater subdivision is use "on the land”.

The legislature did not stop with mere definttions; it

affirmatively required the "common supply” concept to ke

implemented and it provided the administrative procedure for

doing so. The 1948 mandate stateag:

"It shall be the duty of the Commissioner
(now the Land Cepartment] from time to time,
as adequate factual data become avatilable, to
designate groundgwater basins and subdivisions
thereof, . . . ." (Laws, 1948, Sixth S§.S5.,

( bl
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Chap. 5, § 5(a), A.R.S. § 45-303),

Performing this duty, the Land Department designated
the Santa Cruz Groundwater Basin. Qrder No. 1, December 21,
1948. Later, on the basis of additional “"factual data", the
Department designated the Tucson Subdivision and the Sahuarita-
Continental Subdivision of the Santa Cruz Groundwater Basin. As
required by law, the Sahuarita-~-Continental Subdivision was
mapped, designated and established, by Order No. 14 of the Land
Department, dated June 8, 1954.12/

Not only has the majority failed to give weight to
these administrative orders which directly affect these appeals;
not only has the majority failed to give effect to the
legislative policies behind administrative establishment of
speclfic groundwater basins and subdivisions throughout the

State, but it has also failed to recognize that the Groundwater

Code has any effect on these appeals.

In the Anamax appeal, the Court does not so nuch as

acknowledge the existence of the Sahuarita-Continental
Subdivision. The majority seems to assume that there is a body
or supply of groundwater common to the much smaller Critical

Area, and that this common supply may be further subdivided into

an unlimited numtcer of individual "parcel” or "well site”

supplies.

In Tucson's appeal, the Court refers to the "Sahuarita-

Continental Subdivision of the Sahuarita-Continental Critical

-y ———

12/ Copies of the documents, certified, are on file in a

- related appeal, Farmers Investment Company v. Pima Mining
Company, et al., No. 1143% of this Court, 111 Ariz. 56, 523
P.2d 487 (1974). The documents are appended to Duvals'
Petition to Intervene or to file Brief Amici (uriae.
Parenthetically, it i1s noteworthy that Fico in that case
was unsuccessful in its attempt to have decided in an
oblique proceeding and without a trial on the merits, all

of the reasonable use 1ssues 1n the original Pima County
case.

- la- ( 649 ")

FCTL002085



-

LAW OFPFICE &
FENNEMORE, CRAIG. VON ~aMMON & UDALL

A FHOFEa3IONAL COYRFPFGRATION

FHOERKIX, ARIZONMNA B3Q0D

O 0 N Y O 2 WN

10
11
12
13
14
15
16

17
18

19

20

21 |

22
23

24
25

26

27
28
29

30
31

32

Groundwater Area of the Santa Cruz groundwater [sic} basin {sic]"”

{Opinion, p. 18). Of course, there exist a Santa Cruz Valley and
a Santa Cruz River drainage basin and groundwater basin. They

lie generally between Tucson and Nogales, but the Santa Cruz

Groundwater Basin has a Erecise legal meaning in this case. This

Basin has the exactly defined boundaries which are set forth in a
formal Order and shown on a map. It was designated and
established from "known facts" by the Land Department 1in

cooperation with United States Geological Survey, pursuant to the

acts of the legislature.

Thereafter, the Land Department, on the basis of

additional and "adequate factual data", determined that the "body

of groundwater"” underlying the Santa Cruz Croundwater Basin

actually consisted of at least two “distinct bodies of

groundwater". It thereupon established the Sahuarita-Continental
Subdivision and the Tucson Subdivision of this Basin. Still
later, the Sahuarita-Continental Critical Groundwater Area was

established. B8ut this Critical Area 1s entirely within the
Subaivision, and not vice versa, as the Court mistakenly states.

A critical area cannot be technically ecguated with
either a "groundwater basin" or a "groundwater subdivision®.
Establishment of a "critical groundwater area” 1s not a
determination of the existence of a distinct body of groundwater,
as in the case of groundwater basins and subdivisions, but 1s a
determination that, within an already existing “"groundwater basin
. . . or any designated subdivision thereof," there is not
"sufficient groundwater to grovide a reasonably safe supply for
irrigation of the cultivated lands in the pasin at the then
current rates of witharawal.” A.K.S5. 4% qs-aui.l. It 15 a
pinding determination by the State Land Department that within a
sroundwater pasin or subdivision the grounawater supply 1is

insufficient for existing uses. The court perceived and gave

€ 6501)
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full effect to such a determination in Jarvis I.

The trial court recognized that the factual determi-
nations embodied in the Land Department's Orders were binding and
it applied the reasonable use doctrine to those facts. The

judgments of the trial court should be affirmed on the same

basils.

There are numerous areas of water law and rights within

the exclusive jurisdiction of the courts. Still others are

subject to governmental action by either the courts or the

legislative branch. For example, the courts, as well as the
legislature, can and should determine what is and i1s not a

reasonable use.

On the other hand, when the legislature empowered and
directed the Land Department to determine and establish
groundwater basins and basin subdivisions, and when, pursuant to
that authority, the Sahuarita-Continental Subaivision of the
Santa Cruz Basin was established by Order of the Lara Department,
Duval respectfully insists that this Court cannot collaterally
reject that determination which was made more than 2U years ago.

The boundary lines of the common supply of the
Sahuarita-Continental subdivision ("the distinct body of water"),
over which all of the properties, all of the pumping and all ot
the uses of all of the parties to this case (except Tucson) are
situated, were lawfully established, and tnig Court 1s not at

liberty to disregard them, as the majority has aone by

supstituting its own "parcel supply” concept.

THE EFFECT OF THE CCOURT'S OPINION ON PRICR DECISICONS.

The majority holding violates the promise of Bristor

I1I, which, with respect to groundwater, was 1ntended to ensure

. + o that our ciltizens may know

how to quide their future procedure,'”
(75 Arirz. at 231).

- 24~ ¢ 691 )
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While the Court has the power to depart from the

doctrine of stare decisis, we respectfully urge the Court that it

should not do so here.

The present decision, with 1ts rejection of the "common
supply” rule of the reasonable use doctrine, overrules sub
silentio this Court's prior decisions in Anway, Jarvis II, and
Neal v. Hunt. The Court also misconstrues and misstates the
issues and its holding in Bristor I1, and reaches a result

contrary to the meaning and intent of that case.

The holding of Bristor Il must be made clear. The

Court said the English common law rule no longer applied 1ir

Arizona; it said it was adopting the American doctrine which

would be avplied in Arizona. But it held that Count One of the

Bristors' Complaint stated a claim upon which relief could be
granted. The nature of the allegations of the Complaint are
crucial to a correct understanding of the Court's ruling 1in
Bristor II.

The failure of the majority to recognize the nature of
the relief sought in the Bristor Complaint is a proximate cause
of its error in rejecting the American doctrine of reasonable use
and its common supply rule. The majortity incorrectly assumes
that the defendants® uses in Bristor were over the common supply.
It then discards the common supply concept, attempting to apply
the (easonable use doctrine to resolve a dispute between adjacent
own: cs whose lands and whose uses overlie the same éommon supply.

The error of the majority is compounded because it has

now attempted to do that which this Court said was "impossible”

in Bristor II. After rejecting the English rule (75 Ariz.

il ——

235-6), and opting in favor of the American doctrine of
reasonable use as opposed to correlative rights, this Court
quoted approvingly from an Oklahoma case:

mia % *x  tpis does not mean that there

e ( 652
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shall be an apportionment of subterranean
percolating water between adjacent
landowners, for such a thing is often, if not
always, impossible, and it was this same
impossibllity which gave rise to the English

rule 1tself. . . .'" (75 Ariz. at 236,
emphaslis added).

The majority reads the Complaint in Bristor to have

alleged that the defendants' uses were over the same common
supply as the domestic uses of the plaintiffs (Opinion, p. 12).

The Court could not have intended the meaning conveyed by its

written Opinion because it is wronqg.

It is impossible to read the Bristor complaint and come
to any conclusion except that there was a "common csupply" of
groundwater underlying the property of both plaintiffs and

defendants. This percolating water was oumped from the common

supply and "transported" or "conveyed to other lands", to another

"locality” from whence it coula not "return to replenish the

common supply". These allegations had to be taken as true by the
triral court. For purposes of appeal, these allegations were
binaing on this Court in 1953, and they are binding on this Court
togay. The existence of the common supply and transportation
away from i1t, which was the overwhelming gravamen of Count I of
the Bristor plaintiffs' Complaint, was also the essence of their

briefs or appeal, as Justice LaPrade noted:

'The first cause of action does not pose a
gquestion a3s to who has the better right

between adjoining owners, both of whom are
pumplng percolating water and using the water
to develop their respective lands. 1t dces,

however, we believe, present squarely to this

court the Er00051t10n thqg_the pumper of
Eercolatlng water cannot transoort such

percolating water Lo some other localxtz

where there would ce no opportunity for i1t to
return and renlenlfn the common supply
avallable to tne owners of both ;racts of

land. (73 Ariz. at 241, Justice LaPrade's
emphasig).

FCTL002089
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This identical issue appeared both in the plaintiffs' assignments —]
of error and their propositionsg of law. Plaintiffs' propositions

of law, which also were quoted by Justice LaPrade, stated:

"'The owner of land overlying a supply of
percolating water common to adjoining land

owners may not pump the water from wells upon
his land and convey it to other lands for the
benefit of those lands, from whence it does
not return to replenish the common supply, Lf
the supply available to the adjoining land
owners from pumps upon thelr lands drawing
water from such common supply, is diminished
to their injury.'” (73 Ariz. at 242).

After pointing out the allegations and the issues with great

care, Justice LaPrade said:

“In my judgment, the only issue before
the trial court was whether the owner of land
overlying a supply of percolating water
common to adjoining land owners may pump the
water from wells upon his land and convey 1t
to other lands for the benefit of the latter
from whence 1t dnes not return to replenish
the common supply, 1f the supply available to
the adjoining land owners from pumps upon
their lands drawing water therefrom is |
diminished to their injury. These are the

1ssues made by the parties tefore this

court.” (73 Aritz. at 242, emvhasis added).

No copper miner, pecan farmer or lawyer reading this
opinion, either immediately after it was handed down or today,

could possibly misapprehend the facts alleged. The majcrity 1in
Bristor 1 were apparently s0 intent on trying to apply the law of
prior approptiation to percolating water (which i1s no mean

undertaking) that they merely noted that defendants were takling

M., . . water by means of powerful pumps
from this common supply and are conveying 1t
off the premises from which it 1s pumped to
other lands owned by de:endants, approxi-
mately three miles distant . . . . not
adjacent to the land from which water 1is

being pumped." (73 Ariz. at 231).

But Justice DeConcini, who also dissented in Bristor I, perceived

the issue before the Court exactly as did Justice LaPrade. 1In
comparing the reasonable use doctrine and the doctrine of

correlative rights, he noted that under correlative rights there

( 654 )
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is an apportionment of water between land owners overlying the

common supply. He then stated:

". « . Under reasonable use there is no

such apportionment, but rather a prohibition
upon a use on other land or at a distance
away from the base of the common supply if

such alien use interferes with the use of
water of other property owners. (Citing
case)." 73 Ariz. at 253).

By the language just quoted, Justice DeConcini
distilled the principal feature of the American reasonable use
doctrine.

The doctrine was next applied by the Court in Anway,
supra. The majority in Anway discussed the reasonable use
doctrine as well as the statutory history of the Groundwater Code
as found in the 1956 Revised Statutes. The Court rejected the
Lana Department's contention that groundwater could only be used
on the "land covered by the legal description® upon which the
wells are situated. The Court properly permitted water to be
used on other land, never previously irrigated, "thereby
effecting crop rotation from vne parcel to another™. (87 Ariz.
at zus). It could not be gainsaid that both parcels were not
over a common gupply because both were located 1n a critical area
adminitstratively established by the Land Department.

The action of the majority was taken over a strong

dissent by Justice Phelps, who contended for the parcel rule

which the majority Cpinion has adapted. Justice Phelps quoted

from Bristor II and insisted that groundwater "must be applied to

~the soil to which it is subjacent™. He satag that Bristeor _I,

which 1nterpreted the applicable statutory law, forbade the
taking of qgroundwater from beneath the surface of a parcel of
land anga the conveyance to and peneficiral use cf that water on
anothier pvarcel of lana.

ine effect of the rajority pintsn 18 to cvercule

Anway ana o 1notall the arcsenting omnion ol Justice Phelps as the

PRFRE— "
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law of this State. 1If the majority has overruled Anway, wa

reSpectfully suggest that it should say so.

Prior to the Anway decision, the Court had plainly
countenanced, without comment, the transportation and use of
water from one place to another within a critical area; Ernst v.

Collins, 81 Ariz. 178, 302 P.2d 941 (1956). Following Ernst, the

Court observed another case where large acreages of land in a

critical area stretching for many miles were to be irrigated from

a relatively few wells, State v. Harpham, 2 Ariz. App. 478, 410
P.2d 100 (1966, review denied). '

The next definitive statement of the Arizora reasonable

use doctrine was Jarvis I. The Jarvis I opinion quoted one

sentence from Rothrautf, 13/ supra, a Pennsylvania case first

quoted i1n Bristor [I. This quote states:

« « » While there 1s some difference of
opinion as to what should be regarded as a

reasonable use of subterranean waters, the modern
decisions are fairly harmonious in holding that a

property owner may not concentrate such waters and
convey them off his land tf the springs or wells

of another landowner are thereby damaged or
impaired. . . .'"

The majority Cpinion quotes the last vortion ¢f this

sentence from Rothrauff via Bristor 11. Surely, it cannot

i — oyl - <

validly be said, in the light of the facts of Jarvis I, that the

above quote represcnte the holding of Jarvis I. No more can it

be said that the common supply concept of the reasonable use
doctrine was rejectea in Jervis I. This 1s true because a

transbasin diversion was involved and cecause the common supply

concept was oobviously reliea upon in tne majority Opinion. The

bl IR R S LR e M I T T

l3/ Lkethraut! v, Sinking Spring water Co., 339 Pa, 129, 14

e ynlie— - S MR Sk s e - wily - P

-‘-l-l-l'l-r-‘ul--h-ﬂ—iﬂ-' wiieels + S e - -

A.za 8/, (1940). The quotcd larnqguaqge i@ pure dicta,
Fothrauf!l 1s briefed ana fully aralvzed 1n thne Appendalx.
1t 15 sullicient to here note that the quoted language
does nrnot roflect the facts of kothrauff ang bears no
resemblance to its holding. ST

( B5b1 )
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concurring opinion of Justice McFarland makes this absolutely

clear:

"The question then before this Court is

whether the City of Tucson, which is not in the
same water basin designated as a critical area as
the petitioners, has the right to pump water from
that area i1nto another water basin." [Emphasis

added] 104 Ariz. at 535,

The opinion in Jarvis I does not contain the slightest

hint that the words "off the land" or away from “the lands

overlying the well sites" were intended to mean anything

different from the other phrases used by the Court, such as
"withdrawal and transportation of groundwaters from the Avra and
Altar Valleys" or transporting "the waters pumped therefrom” to
Tucson. The Court did not define these terms because it was
unnecessary to the resolution of the issues before it., It was
obvious that the Court was describing the undisputed fact that

Tucson was taking water from one body ot groundwater and using it

over ancther more than 15 miles away. Anyone reading Jarvis 1

would necessarily assume from its facts that "off the land" meant

"away from the common supply" or "out cf the basin”. The holding

of the Court was structured in those very terms.

In Jarvis II, however, the Court was confrontea with

the necessity of defining the terms it had preViously'used. The
Court specifically permitted Tucson to deliver and sell water

from 1ts wells located i1n the Marana Critical Groundwater Area to
Ryan Field. Thlis transvortation of water was allowed hecause
Ryan Field overlies the cormon kbasin and supply of grounawater.

The Court noted that Ryan Field cverlav the same basin
". . . S0 as to entitle 1t to withdraw
from the comnon sutply for all purpocses
except agriculture.  Tucson shoula noeh e
nrohibited {rom delivering water to Ryan
Fleld ftor lawful purposes since Lne Rvan

Frela supply is from the Commen azin over
whilch 1t lies ang from which 1t coula tegally
withdraw water by sinking i1t own wells for
donestic purposaes.” Lun Arvz, at S>tu, 479
P,sd at 175, (emphasls anaed).

- S
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Ryan Field was situated within the Marana Critical

Groundwater Area, but 1t was the fact that Ryan Field overlay the

"common supply" which made Tucson's withdrawals for delivery and

sale at Ryan Field permissible.

This Court uriequivocally held that land overlying a

common water basin is entitled to receive water withdrawn from

the common supply. In the next paragraph of its Opinion, the

Court flatly stated that Tucson could deliver and sell water to

customers lying outside the Critical Area, 1f it could show that

such customers were on lands overlying the groundwater basin:
", . . Until Tucson can establish that
its customers outside the Marana Critical

Ground Water Area but within the Avra-Altar
Valleys' drainage areas overlie the water

basin so0 as to be entitled to withdraw water
from 1t, there are no equities whtich will
e b m—— . . . '

relieve it of the injunction heretofore

issued." 1lUu6 Ariz. at 51lu, 479 P.2d at 173.
(emphasis adaed}).

The above language simply CANNOT BE RECONCILED with the

present holding of the majority. Jarvis I1 UNMISTAKABLY HGCLDS

that water may be transported from one place to another for

benefictal use if both places overlie the common supply. EITHER

S gy gy i -l . S

THE MAJORITY CPINION IS WRONG OR JARVIS 11 HAS BEEN OVERRULED.

Less than a vear ago the Court decided Neal v. Hunt,

112 Ariz. 3u7, 541 P.zd 9559 [1975). If there could have been the

sligntest possiole doust that the Arizona reasonable use doctrine

had embraced the "common supnly” concept, or that the doctrine

was apvrlicable, apart from that concept, Neal removed 1t.

In heal, tne Court permittea withdrawal and use of

groundwater away from the common supply in guantities which aira

not deplete the supply of other owners whose lanas overlay the
common supply. Tris cvcourt specitically affirmed the trial
court's conclusions of law, which were germane to the holding of

the Court; andg, more importantly, embodied and aeszcribed tne

operanle concewts of the Artzona doctrine of reaseonadble use:

-~ 51 -
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“'2. The use which defendants propose to make of

water from the common supply is a beneficial use
but the use will be upon and for the benefit of

lands which do not overlie the common supply.

"'3. Withdrawal of groundwater from a common

supply for a beneficial use upon lands which do
not overlie the common supply is unlawful if the

water supply to the well of another property owner
whose lands overlie the common sugply . . . is
damaged or depleted.

"*4. Withdrawal and use of groundwater for a

beneficial use upon lands which do not overlie a
water supply from which the water is withdrawn 1s
not unlawful 1f the water supply available to the

owners of lands overlying the common supply for
beneficial use is not thereby damaged or
depleted.'"” (112 Ariz. at 310, emphasis added).

THE MAJORITY OPINION CONFLICTS WITH PRE-BRISTOR DECISIONS.

The Opinion of the Court, which rejects tts prior hold-

1ngs and pronouncements in Bristor, Jarvis, Anway and Neal, by

restricting uses over the c¢o2mmon supply to the very "parcel”
immediately surrounding the wellhead, also jeopardizes rights
acquired in reliance on cases such as Brewster v. Salt River

Valley water Users' Association,.27 Ariz. 23, 229 P. 929 (1924),

and Adams v. Salt River Valley Water Users' Association, 53 Ariz.

314, 89 P.2d 1luel (1lv3y). 1In both Brewster and Adams, the Court

noted that percolating water belonged to the owner of the land
under which 1t was located. In both cases, the Association was
pumping large amounts of percolating water into its canals and
transporting it to the enas of the Project for 1rrigation uses.

In Adams, 1t apreared that between 1924 and 1935, the

Assoclation had pumped and celiverea almost 2,500,000 acre-feet

of this pumrped water to "all of the landowners in the project™

(93 Ariz. 391-2). in Brewster, the Association was selling this

water to users outside the Project who were not members of the
Asscciation. 1In each case, the plaintiffs sought to enjoin the
cumping and transportaticn of this water, claiming that the
Ascociation's pumping of auantities in excess of the amount

neceszsary for drainage constituted an invasion of their property

i o ( 658 )
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rights and caused them irreparable hacm.

The Court recognized that the plaintiffs, as
landowners, owned the percolating waters beneath their land, but
in Brewster the Court, in denying an injunction, held that the
plaintiff

"1s or ought to be bound for the common good to

surrender ownership and dominion of such water

when tihe Association has concluded it to be to the

hest interests of all to drain the water out of
the lands of the project" (27 Ariz. at 41).

In Adams, while recognizing plaintiffs' ownership of
this percolating water, the Court declined to grant relief and

held that the plaintiffs had, in effect, disposed of their water

rights by contract.
The significance of these cases here i1s that this Court

permitted transportation of groundwater from the point of pumping
throughout the main basin of the Salt River without so much as a

comment. See, also, Ernst v. Collins, supra, and State v.

Harpham, supra, which are later cases in which the Court also

countenanced transportation from one place to another within the

same pasin wlthout comment.

Under the majority Cpinion, would not every well ownet
up gradient'from every such pump now being operated by the Sailt
River Froject have the right to enjoin that pumping?' The justil-
fication for such pumping for drainage purposes has vanished like
the high water tables of a half century coo. This fact has been
true, as a matter of law, since at least March 18, 1953, when the
legislature determined there was a critical shortage of ground-
water i1n the Salt River Valley ana prohipited haw agriculturai
uses. LAWS, 1953, Firct Fegular Sescion, Chap, 42, § 2.

In his concurring opinion in Jarvis [, Justice

Moetarland citea Adams and wointed cut the need of not disturbing

groundwater rights and uses within a water bLasin. His comments

- S e O olFewr T ok

echoeqd the wisdom of the numcerous Zases whiteh holada that the

o ( 680 )
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reasonable use doctrine must not be applied to disputes between

users within the same water basin or subdivision thereof.
Justice McFarland distilled the issue before the Court, which
was: Can the City of Tucson, which is not in the same water

basin designated as a critical area, "pump water from that area

into another water basin"? He then stated:

. + . Ungquestionably it was the intent of the
Legislature to protect the rights of users within
a critical area . . . . The critical areas were

11imited to water basins and subdivisicns thereof.
Then, as now, there were many recognized and

established water rights in each water basin. For
example, in Adams . . . this Court recognized the
right of the S.R.V.W.U. to pump water to supply

irrigation not only for the lands from under which
they were pumped but from other lands . . . . So

Justlice Struckmeyer's decisicn, I think, rightly
limits the question in the instant case to the

taking of water from critical areas and

transporting it to other areas."” (lu4 Ariz. at

535, exphasis added.)

In the above context, the term critical area was used

in the same sense as the terms “water casin" and "subdivision®
were used 1n the same Cpinion to indicate, as the facts clearly
showed, that water was transported from one body oflgroundwater
for use on land overlying another. Imnortantly, Justice
MacFarland's statcement correctly points out that Jarvis I holds
that water may not be transported from one groundwater basin for
use 1n another groundwater'basin, but this same rule does not

apnly to transportation and use of water within the same

groundwater Qa§in.

THE PRACTICAL IMPCSSIBILITY GF APELYING THE

L s

"PARCEL SUPPLY" CONCEPT OF THE MAJORITY OFINION.

Tnis Court has i1ong recoynized from a legal standpoint
the "1mpossioility” of attempting to apply the reasonable use

cdoctrine as between "adjoining landowners™ (Bristor I, dissent,

i3 Ariz. at ¢55; Briztor 11, 75 Ariz. at 236). when the
pDractical and natural problewms innerent 1n such an attempt are

conslidered, this "i1mpossibility" tecores abnolute.

( bbl )
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By its very nature and definition, a body of

percolating water constantly moves, both vertically and
horizontally. The rate and extent of this movement may be
greatly affected by geologic conditions and natural phenomena
which can vary remarkably from one place to another. A geoclogic
fault or fracture may affect an acre or a whole section of land.
Sedimentary deposits may change in their depths and thicknesses

in a very short distance. Soil conditions and particle sizes can

vary in a few feet.

Those portions of a groundwater aquifer possessing a

high rate of transmissibility are prone to extreme fluctuations
in their water levels when they are subjected to heavy pumping
and when that pumping ceases even for a short period. 1In such
areas, which usually constitute a small part of an aquifer or
common supply of groundwater, large cones of depression can be

created (e.q9., near the end of the growing season i1n the case of

an agricultural well) which can vanish in a matter of weeks.

When a cone of depression ceases to exist, the water which has

percolated to replace it may then move to one or more other cones
of depression created by an'industrial, agricultural, domestic or

municipal pumper or by natural phenomena. So an up gradient well

may become a down gradient well, or vice versa, in a matter of

weeks or months.

Cbviously, surface boundaries can be drawn, but a body
of percolating water 1s too complex and subject to too many
variables to admit to arbitrarily imposed surface boundaries,
Unlike earth or rocks, 1t will not confine itself to a given
"parcel",

The legislature assigned to the Land Department the
task of determining only the exterior boundartes of whole
groundwater basine and qgroundwater subdivisions as "distinct

bodies™ of groundwater, This task is onerous enough and

( 662 )
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precision is very difficult, but such boundaries must be drawn.

To further judicially divide a "distinct body of groundwater"
along thé lines of surface parcels, sub—parceis or specific
ownerships, 1s just not possible.

The earth in which any body or supply of percolating
water exists has vortions from which sufficient water for indus-
trial or agricultural purpcses cannot be feasibly obtained. It
should not follow from this that a use 1s unreasonable unless it
immediately overlies a part of the aquifer which has the highest

water prdductivity. Any prudent landowner will drill a well on

that part of.his land which seems likely to possess the maximum
dependable and most easily obtainable water supply. The owner of
a section or more of land should not be compelled to drill a
whole grid or network of wells, use the groundwater produced only
around each wellhead and be enjoined from using the water at
every place where an unproductive well exists.

Any person with the painful memory of having drilled a
"dry hole" can attest that beneath a single parcel of land there
may be i1gneous intrusions or impervious clay lenses which make

the production of water from his land at that place impossible or
highly impracticable. Yet he may have other nearby wells that
are good producers. The Opinion ot the méjority would deny the
landowner the right to use the portion of hig land where the dry
hole was drilled, 1f & neighbor's wells or property were
adversely affected. This would ke true even if the parcel had
unt form surface appearance, value and utility.

The flaw i1n the Court's "parcel®” rule can be further

demonstrated by facts before the Court. The Court has said that

Fico can enjoin Anamax' pumping and uses. Apbsent equitable con-
siderations, affirmative defenses and other matters, Fico would

also be able to enjoin all of the mining companies in the action

pelow, 1ncluding Duval Stierrita Corporation, because thetr

FCTL002099
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1 pumping and uses are elther identical or greatly similar to those
2 of Anamax.
3 Sierrita owns as much land as Fico immediately to the
4 south of the Fico property. Sierrita's land.is "up gradient"
5 from Fico's land, both from the_standpoint of surface elevation
6 and water table elevation. Sierrita owns wells situated within
7 the Sahuarita-Continental Critical Area which were devoted to
8 agricultural uses before the Critical Area was established.
9 Sterrita also owns doasnestic wells, stock watering wells and other
10 “exempted wells®. Under the ruling of the majority, not one drop
11 of water which 1s pumped by Fico can possibly return (legally) to
12 replenish Sierrita's supply. So, in the words of the Court,
13 Fico's
14 "replenishment of the supply does not benefit

the users of water up gradient from the point
15 of rteturn” (Opinton, p. 13).
16 The water level in Sterrita's wells is diminishing, but even 1if
17 "this were not proven, their very locaticn in the Critical Area
18 would establish this fact and the attendant presumption of 1njury
19 to Sierrita.
20 By inducing the majority to extend the reasonable use
21 || doctrine to disputes between adjoining owners, Fico has made for
22 itself a procrustean bed. It is now subject to an injunction
23 application by Sierrcita. Under'the holding of the majority, i f
24 the above facté were shown (and they can be) either this Court or
o5 | @ superior court would have no choice but to grant Sierrita
26 | 1njunctive relief.
7 Sierrita has sought an injunction and other relief
28 }.wgainst Fico -~ but not because its wells are up gradient from
29 || Fl1co's and not tecause Fico 1tself transports water as far as SiX

Tl a1

—mmbbl

30 miles (all down gradient) trom its point of pumping. Siercrita

;31\ contends it is entitled to relief under the Arizona reasonable

32 | use doctrine as 1t existed prior to August 26, 1976, because Dy

*\ ' - 57- ( 664 )

FCTL002100



LAW OFPFICKS
FENNEMORE, CRAIG, vON AMMON & UDALL

APRUOFESRIONAL COGRPURATIUN

PHOENIX, ARIZONA 8530021

i

W 00 SN O 0 A WwN

NN N N RN st i bt bt e b b ped b e
Rmhmmwommwmmbmmwo

N N
o ~J

) -

W W W N
N s - O

=iy

o
ey S . e vp. gy SR

triple cropping, by waste, and by growing pecan trees which
transpire huge amounts of water, Fico uses water unreasonably.

One of the elements of the "“parcel" concept of the
majority Opinion is that down_gradient pumping will ultimately
damage the supply of an up'gradient pumper, but that down
gradient replenishment will not ultimately benefit the up
gradient pumper.

There 1s a hydrological fallacy in the Court's
reasoning. Every gallon of water which replenishes a common
supply 1s ultimately refiected in the available supply of every

pumper from the common supply, up gradient or down gradient. The

very molecules which return to the common supply down gradient
may never appear 1n an up gradient pumper's well, but inevitably
the down gradient replenishment must result in maintenance of
higher levels in the up gradient well. By the laws of hydrology
and the laws of fluid mechanics, down gradient replenishment can

no more be disconnected from up gradient wells than can down

gradient withdrawals.

Practical aponlication of the gradient principle can
have unfair and illogical effects. For example, natural recharge
may so affect a body of groundwater at its juncture with the
alluvial strata of a trioutary valley that a pumper at this point
1n the aquifer will invariably be located higher on the ground-
water table or gradient than all other pumpers. Under the
majority's pronouncement, the rights of such a pumper would
always be paramount. The unfairness c¢:.: be shown by comparing a
groundwater body with a surface strear or _-itch. It would be
ridiculous to assert that the user at the .ead of the ditch or at

the upper reaches 0f a stream has the paramount right, because

water is more readily available to him. An up gradient pumper

should have no better right.

~ 5= ( 665
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THE MAXIM, "FIRST IN TIME, FIRST IN RIGHT"

HAS NO PLACE IN THE REASONABLE USE DCCTRINE.

In applying the reasonapble use doctrine to this dispute

between owners of aajoining and neighboring parcels, the majority

'says that the maxim, "first in time, first in right", which is

part of the appropriation doctrine, applies (Opinion, p. 13).
This c¢annot be, unless the Court is reverting tc Bristor I. Who

would have the prior right? The first of two pumpers? The first

of two neighboring owners to acquire his land? 1Is tacking

permitted? Are prior rights quantified? 1If so, when?

If the priority maxim applies to the reasonable use
doctrine and if an "up gradient" pumper has the prior right, pre-
sumably these rights are vested property rights and are even
constitutionally protected, as the Court has previously indi-
cated. 1If an owner has an absolute right to percolating water
subjacent to his land, how possibly can the escape of that water
pe prevented prior to extraction? How can such an absolute owner
1dentify or determine the nature or extent of his ownership? If
a "down gradient" pumper has the prior right, does this right
prevail over the preferential right which the majority appears to
have grantedg an "up gradient" pumper?

Under the Court's priority concept, what ére the rights
of Duval Corporation? It was mining and milling copprer at least
S1X years before Fico tegan plénting pecan trees and before it
started double and triple cropping its land. As between Duval
and Fico, the facts are greatly similar to those between Fico and
Anamax. Does Duval nbw have 3 prior right solely on the basi. of
priority of use? Is Duval thereby entitled to enjoin the
subsequent uses of Fico?

Questions such as these were the administrative
"impossibilities"” which were the'reason for adoption of the

reasonable use doctrine in Bristor II.
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The majority introduces a new dimension to “first in
time, first in right", It says that appellee's position:

. . contradicts this Court's holding that
where large 1nvestments have been made in the

development of groundwaters, the doctrine

becomes a rule of property and the rights

acquired under the Court's decisions and the

investments made are entitled to protection.™”

(Opinion, p. 1l4).

It may have been the intention of the majority to limit the
application of the maxim to priority of investments. If so, it
is fraught with the same difficulty as with its application to
groundwater usage.

Duval Corporation has spent scores of millions of
dollars relying on the Groundwater Code and upon the decisions of
this Court giving it the right to pump groundwater from 1ts lands
and beneficially and reasonably use that water on its lands in
the Sahuarita-Continental Groundwater Subdivision and over the
common supply or "distinct body of groundwater” of that
Subdivision. Most of its investment was made years before Fico
began planting pecan trees. If Fico's investment was prior to

Anamax' and this affords grounds for injunctive relief, can Duval

enjoin Fico on the same grounds?

FICO_HAS NOT BEEN HARMED.

The well fields ownea by the mining companies in this
case are not urreasonably small or artificially contiguous to

thelr operating properties. Their wells are located on parcels

ranging from several hundred to several thcusand scres. The
combined mining companies' well fields inside the Critical Area
alone comprise nearly 22,000 acres.l4/ In adaiticn to this fee

land, the mining companies lease over 1U,300 additional acres in

el = el i i -

14/ For citations to the record for the facts stated in this
section, sce Petition of Duval Corporation and Duval
Sierrita Corporatior for Leave to Intervene cn Reasonable
Use Issues or to File Brief Amicil Curiae and 8rief, filed in
this proceeding on December 24, 1974, op. 4-5, 39-41.

e ( 667 )
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~tme {ritical Area. They own or lease an additicnal 22,%00 acres

sguitside the Critical Area but within the Groundwater Subdivision

aanwi they own additional land outside the Subdivision but within

“zive Santa Cruz Groundwater Basin. The number of irrigated acres

-gerticed from cultivation by the mining companies to preserve the

~yaoeadwater scoply inside the Critical Area alone is 7,363 —--

wmere than FICO’s entire farm. The irony is thac Fico may well be

are'tter off than it would have been if the mining companies were

et there.,

Yet, Fico 1s protected still further. The portent of
“zire n3jority Cpinion is the shutdown of operations which in 1574
Znrectly employed 6,300 persons full time'(against S0 for Fico)
swt'th an annual payroll of $72,000,U00; operations which provide

.i»v of the tax tase of Pima County as well as, directly or

rmurrectly, 25% of its employment; and operations which account

Lo onearly 2us of the nation's copper procduction. And this will

e only the first itapact of the decision. The catastrophe that
#4111 cccur, ac cities, industries, irrigation districts,
zTiittles and weter companies all over the state are required to
Sihut down their wells, cannot bhe measured. Although it was
segeed tnhat Fico had not shown it haa been hurt by the mining

‘crimpany operaticrns, the Court rejected those arguments:

"Even 1f 1t be assured that damage to
FICC's welils has not vet taken place, still
cuCn CaTage qrust, inevitaoply occur. FICO
neead not wait fcr 1ts farms to be devastate
befcre applying for injunctive relief again
unlzwfzl acts.” (Opinion, p. 13)

v Q,

t

Xk Kk &

"Sir.ce xcre water 1s being withdrawn than is
bering reolaced, a court of equity is
justifiaed 1n interposing its protective
clozz. 1Inevitably, sconcr or later, as the
sun~iy artTinishes, appellant will be
irreparably injursd.”  (Opiniton, p. l4)

The Lozt nas refuced to give the mining companies any

( bba P
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credit for retiring agricultural land. The Opinion says that

just because the Court allowed the City of Tucson to retire
agricultural land in the Avra-Altar valleys and transport water
to Tucsgon so people there could drink, this is no "precedent for
a doctrine that a coutt will prefer one economic interest over
another on an ad hoc basis where there are not enough of the
matecrial goods of existence to go around.” (COpinion, p. 15).
The original reasoning has been forgotten.

The correct reasons for allowing Tucson to retire

agricultural land and use its historical water duty in another
basin were those first discussed by Justice McFarland when he
made the original proposal in his special concurrence in Jarvis
I. Justice McFarland urged that the case required "carefui con-
stderation of the objectives of the groundwater code". Wwhen
agricultural lands are retired in favor of other uses, existing
users suffer no damage in the exercise of their Qater rights.
They are protected against unreasonable depleticn of the ¢ommon
supply. At the same time, "the importanCe of the proper
utilization of the water of our State”™ is realized by encouraging
the most reasonable and beneficial use of water for the "general
economy and welfare of the State and its citizens . . " (1lu4
Ariz. at 533-34).

Because the mining companies' uses are reasonable andg

overlie the same comrmon supply, their uses are lawful without

regard to_&heir tetirement of agricultural and other land from

water consumptive uses. These voluntary, unilateral acts have

reduced the rate of depletion of the common supply for the
benefi1t of Fico as well as for the mines.. Yet because "more
water 16 being withdrawn than 1s being replaced” and because "the
supply [(=still} diminishes", notwithstanding that the rate of
depletion would be even greater but for the operations of the

mines, the Court says it is "justified in interposing its

FCTL002105
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protective cloak”. It is in effect protecting Fico from the con-

sequences of 1ts own pumping.

CONCLUSION

- The American doctrine of reasonable use, when correctly
applied, is not so strained and labored as the majority would
have it. The definition of "land from which the water was taken®
and its rationale are concisely, persuasively and correctly
stated in one paragraph in Chief Justice Cameron's diSSent:

I believe that the "land from which the
water was taken" i1s that land which overlies
the judicially determined distinct body of
groundwater from which the water was
obtained. The rationale for this approach,
which is, I believe, implicit in our pre-
viously published opinions, is, essentially,
that damage to the available supply of
groundwater occurs when water is permanently
removed from the land overlying the common
supply, 8o that 1t is prevented from return-
ing through the ground to replenish the
supply. There i85 no reason, according to the
traditional legal understanding of ground-
water hydrology, to orohibit the transporting
of such water from one point to another, so

long as both overlie the common supply. This
1s because the water is as available to

replenish the common supply at the point of
use as tt would have been at the point of

punbing. The transportation causes little
diminution of the common supply, and no
increase in damage to other landowners
overlying the common supply. I believe that
water used anywhere on land overlying the
same common supply trom which 1t was pumped
1s used "on the land” for the purposes of the
reasonable use doctrine. [ celieve, then,

that the finding of the trial court which
reads as {ollows:

"2. water may be vumted from one
parcel and transported to another
parcel 1f both parcels overlie a
common basin or supply and 1if the
water 1s put to reasonable use,
Jarvis II.*"

should be upheld as representing not only the

law as 1t existed before the majority oplinion
in this case, but common sense as well.

-4 3= ( 6/70))
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Respectfully submitted,

FENNEMORE, CRAIG, von AMMON & UDALL

-

By: g Y R 1H1"

i
ot Y . oy, W ‘A.‘L

Calvih H. Uagall

By:____J W. J LM

James W. Johnson

Attorneys for Duval Corporation and
Duvial Sierrita Corporation
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APPENDIX

The American doctrine of reasonable use relating to

percolating water has existed at least since the earliest years
of this century. The doctrine has been the law of Arizona as
embodied in our statutes and as expressly adcpted by this Court

for a quarter century.

The doctrine was adogted to replace the English common
law rule applicable to percolating water. A review of the early
cases discloses that there were two distinct causes which moti-~
vated American courts to abandcn the English common law rule.
One of these causes was the pattern of urban growth. Citlies and
other population ateas found it necessary to go beyonda thelir
boundaries to obtain water supplies for thelr inhabitants.. The
second and related reason for the adoption of the rule was the
advent of motor driven pumps capable of lifting huge guantities
of pefcolating water from beneath.the ground.

An examination of the earlier cases chows that the
great majority of them involve fact situations wnere a
municipality or other seller of domestic water either contracted
with landowners for the taking of percolating water or purchased

water farms or one or more small tracts upcn which wells were

sunk.

Two authors cf well recogrized treaetices on the subject

of water and water rights were present to cbserve and recort the

early growth ¢f the Americen dectrire.l/

The origins of the doctrine and the exigencies for 1its

creation are well explained Ly Kinney:

"The dectrine of reascnable use.--{he
English rule has at least been conZistent

e

1/ Gne of these writers was wiel, who authored water Rights
in the Western States. The Third Edition of thlis work was
cublished in 1911. The other was Kinney, who wrote The Law
of Irrigation and water Rights (2d& ed. 1912).

- Ly e =
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Hampshire

ugpon the subject of the rights to percolating

waters, always treating them as a part of the
soil 1i1tself, and therefore holding that the

owner of one tract of land is permitted to
draw off the water found in his own land,
even for sale to a distant municipal

corporation, or that a corporation could buy
up the Earttcular tract of land for the

express purpose of abstracting the water
therefrom for municipal use, and that, too,
although the effect 1s to destroy the wells
and springs upon the lands owned by others in

the neighborthood; and that, because of this
right, the Injury to the other land owners is
damnum absque injuria. (Citing cases).

", . . This rule of reasonable use is
therefore simply this, that one man must so

use the waters percolating through his own
lands in a manner reascnoble to the needs and

necessities of his own tract “of land, ana

thereon, and also having due regard tc the

coequal rights of his neighbors whose lands
overlie the same strata or saturated basins.

One of the first courts to adopt this rule of
reacscnable use of vercolating woters, upon
principle, common sense, and justice, rather
than tnglish preccdent, was the Suvreme Court
of New Hompshire, in the case of Bagsett v.
Salisbury Mfa., Co., in lu6d. . . ." Kinney

on lrrigatlion and water Rtahts, S 1191
cp. 2158-2160 (emphoasis added).

In defining the relative riohts of landowners,

the New

Court in Bassett loid the predicate for the doctrine:

.« « « The rtights of each land=-owner
betng similar, and his enjoyment degendent
upon the action of the other léond-cwners,
these riqghte must be valueless unlecs
exercised with reference to each other, andg
are correlative., . . ." (43 N.H., 2t 577,
emphasis added).

The court went on ' use the lanquaqge which gave birth to

reasonable uce doctL 1.¢:

2/

which

". « . L/ y interference by one
land-owner wyi. . the natural drainage,
actually injurious to the lornd of another,
woula be unreasonaple, 1f not macde Ly the
former in the reasonable use cf nis own
property. Although the plaintift's land was
not sSituated upon the river, yet, [ the
defendante, by means of theitr Jam, obstructed
lts natural arainace to the actuzl tnjury of

afiger rEg - g = ok s oA

increased tather than decreased the percolation

the zleintiff's land, tne princinle annourcea 13 tno

!

AEPLNDIN - vaide Z

L

the

43 NJ.H, 569, b2 Am, Lec. Ly, ihaouon Eazsett involveda a dam

5 under

Sallic .
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follows:

the plaintiff, they are liable, unless the
obstruction was caused by the reasonable use
of thelr own land or privilege; and the
reasonableness of the use would depend upon
the circumstonces of the case. . . ." (43
N.H. at 577-578).

It is further stated in Kinney:

"§ 1202. Percolating waters supplying
surface wells-Rights thereto.--, . . But as

time went on and the demand for water, or, in
some cases, purer water, became greater, and
it was ascertained that in certain sections
of the country there were vast supplies ¢f
these percolating waters lying beneath the
curface, which, owing to the invention in the
meantime of mechanical devices for pumping
large quantities, miqght be utilized for
municipal, irrigation, and other purposes
requiring large quantities of water. A
punicipal corporation or an irrigation
company organfzed for the purpose ¢f selling
water to lrrigate distant lands would

therefore buy up a small troct of this
heavily saturated land, sink a well, or

wells, insgstall pumrps of large cavacity, ana
thereby draw off vast quantities of water for
uge in distant places. . . . This cocndition
of affairs eventually fortced a change of the
rule of law governing these watere from the
strict English rule to the more modern
doctrine of reasonable use or correlative
rights. . . . Under this rule one land owner
can not sell the water purced from wells on
his cwn land for use by o distant municipal
corporaticn or for the purcose of trrigating
gistant lands. Neither can a ccrporation,
runicipal or otherwise, purchase a small
tract of land, sink a well thereon, and pump
the woter underlying oll of the lands in thnat
neighborhood for use by the distant city or
for the irrigaticn of distont trects without
fizst acauiring the right from the other land
owners in come lawful manner. (Citing ceses)
e+ « o {pp. 2178-2180, emphasis added).

Weil cutlined the origin of the American rule as

"B. THE AMERICAN RULE

"§ 1041, The fnglish Rule “Yogifiea.--Tnere

1S & stecady trena cof decisicon in ATerica away
from the Lnalish tule., . .

I'IFI

he pioneer in this Awrericon gerarture
was New torpshire; (citing ¢cages) but until
the same oeparturse wes made in the cose of
Forbell v. New York, (footnote citaticn
omitted ) tn New York State, 1t Qtle not make
Tuch i1mpression tn the Anerican law. After

ArbPrHLDT Y - Loy 16 3

b/!

-
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the Forbell cage in New York, however, the
English rule began to be departed from in
America, untll now the Forbell case may be
said to represent the general American rule.”
(Weil, supra, Vol. 2, p. 973).

Weil summarized the current cases:

"§ 1122, This s the Chief Foint in the
New Cases,.--The grept body of the new cases
consists In opplying this principle, and
limiting a landowner to the use of his own
land where he would damege the lande or
impair the water supply of his neighbors by
taking to dietant lands or to lands other
than his own from which he takes."

He concluded with a quote from Miller v. Boy Cities Water

Company, 157 Cal. 256, 107 P, 115 (1910). Miller involved the
transportation of both surface and percclating waters from the

Santa Clara Valley to San Francisco.

"*Such landowner has a right to restrain
a diversion from the stream or saturated
plane or other well-defined supply, by an
approgriator cr anyone else who seeks to
divert such stream or other surplying waters
from their natural percolating flow, for use
elsewhere than uvon lands to which, as waters
cf the stream, they ore riparian, or which,

as waters of on underground stratum, may
reasonably ond uegefully be applied to the

ovetl¥ing land. ™ (wiel, supra, § 1122,
p. 105, emphasis oadded).
Wiel then discunzed the saole of percolating water and

likened the right of ownere overlying o water tearing stratua to

a ciparian right.

"§ 1123. Sole of woter.--It te thue an
essential point of the new rule, that sale of
water to allen land (such as cities angd
tecwns, for example), to the detriment of
lecal land, is, 8% a general orinciple,
unlawful, (citing cases) just as unger the
commen law of riporian rights. (citing

authorities).

It has, indeea, hecen saild that sale of
the water off of one'’s own lana moy Le a
reasonable use where jt o1 «cle enly to

g L.

people living over the same water-bearing
ctratum from which the scller pumcs, on the
ground that, by cach pumping for hinself,
they coula acconplich the sare result.”

{(p 1057, emphanis added; ct. Jarvigs [1).

It i apparent that ao caely ac 1ylil, the commen supply

Aibt bl - poace 4
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concept was well ingrained into the American doctrine.

Forbell

"§ 1133. Having found that owners of

~alien lands not overlying the supply are

excluded, and that owners of lands which do
SO0 overlie are confined to the use of their
own lands so situated, the matter now
remaining for consideration is the use
between the overlying landowners among
themselves, upon their own lands,

"§ 1134, Eauality of the Overlying
Landowners.--Since all the overlying
landowners have egual opportunity of access
to the water, and its presence contributes to
the value and potential enjoyment of the land
of all, they have a common interest 1n the

~water, and equal rights to use and share in

its benefits and uses to the capacity of
their lands. . . . Their rights are

correlative, and interdependent. The
landowner who first uscs the water has not
greater rights than other landcwners. Nor 1s
the right of one lost by nconuse.

"All adjacent landowners have equal
access to the same supply; the water is
'common to all'; 'the natural rights [of all
adjacent landowners) in this common supply of
water would therefore be coequal,' . . ."
(Witel, supre, 1061-1062; citations to
footnotes omitted, emphasis aaded).

One ©of the carliest reasoncble use cases wéas Forbe

City of New York, 164 N.Y. 522, 56 H.E. 644 (1900).

The City drilled wells and installed pumping stati

in a farming area of Kings County. The opinion of the ccurt

cpeaks for

l1tself:

"The defendant mekes merchandicse of the
large cuantities of water which it draws from
the wells thot 1t has sunk upon 1ts twe acres
of lana. The claintiff does not complain
that any surface stream c¢r pond or body of
water ugpon his own land i1s thereby ctfecteq,
but does complatin, and the ccurts belcw have
found, that the defendant exhausts hl¢ land

- — Yl o Wl

of its ~ccustomed and natiral EUEDII
undergr.Lnd or subsurface watcl,. .

. .As already intiraoted, the defendgant
installed ites pumping plént knowing thaet the
underground cpgeration and hebit of this

store of water in itg own and neighboring
lands, including the platntiff's, a total

area of from five to eleven cgquare miles,

P gl i AL ol =y dapgele -..-.—-n—' * el ekl =gl T © Y - C

would enable 1t to capture the grester poart
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of it. . . .

. « « 1t may be conceded that the letter
of the law, as expounded in many cases in
this state, denies liability. (Citing cases)
The earlier cases followed the low as stated
in Acton v. 3lundell, 12 Mees. & W. 324, and
Greenleaf v. Francis, 18 Pick. 117. (58 N.E.
at 645, emphasis added).

"

. . oIt is not unreasonable, so far as
it is now apparent to us, that he should dig
wells and take therefrom all the water that
he needs in order to the fullest enjoyment
and usefulness of his land as land. . . .

"But to fit it up with wells and pumps of
such pervasive and potential reach that from

their base the defendant can tap the water
stored in the plaintiff's land, and in all
the region thereabout, and lead it to his cwn

land, and by merchandising it prevent its
~return, 1s, however reasonable 1t may appear

to the defendant and 1ts customers,
unreasonable as to the plaintiff and the
others whose lands are thus clandestinely
sapped, and their value impairea."

(58 N.E. 646, emphasis added).

The holding of Forbell affords no supcort for the
“"parcel suprly” rule adopted by the majority Opinion. On the
contrary, though it does nct use the term "common supply”, 1t is
clear that if the use in question had been for any purpose
connected with the enjoyment or use of defendant's lanus, the
court would have approved 5uch use. It is interesting to note
that this case, which is often credited as bteing the source of
the American doctrine of reascnable use, plainly recognizes that
the pumping and merchandising of water which 1s In no way

connected with the use of the land from which 1t i1s taken,

prevents the return of that water to the reglenishment of the

supply. Forbkell is squarely in point as to the City of Tucson.

The City's pumping of lorge guantities of water for sale on alien
land from a two-acre well site is exactly comparable to the
activities of Tucscn. Tucson extracts water from "postage stamp”
sized tracts in the Sahuarita-Continental Groundwater Subdivision
and transports the water to the Tucson Subdivision, where "oy

merchandising it prevents 1ts return”.,

APPENDIX - pace 6
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Canada v. City of Shawnee, 64 P.2d 694 (Okla., 1937) is

another case relted on by the majority Opinion.

In this case, the City purchased 70 acres several miles
from the City. It drilled twelve wells and pumped water from

these wells to the City for sale.

After summacrizing the English rule, correlative rights

and the reasonable use doctrine, the court said that:
". « . few 1f 0., cases can be found
where Amcrican courts have denied a landowner
the right to draw as much percolating water
from under his land as he needs, even though
it nurts his neighbor, so long as the use to
which he puts it bears some reasonable
relotionship to the natural use of his lanuy,
and cven though such use of the lana be
industecial and not agricultural. But the
majority of recent decisions stop short at
and forbid the harmful extraction of |

percolating water for sale at a distance.
(64 F.2d 647, cmphacsis added).

The holding of Canado is well summarized in the
3y11abus prepared by the Couct.

"3. The owner of lana may draw from
beneath tts surface as much of the
percolating waters therein as he needs, even
though the water of his neighbor is thereby
lowered, so long as the ucge to which he puts

it bears some reasonable relationship to the
natural use of his lenc in agricultural,

mining, or industrial znd other pursuits, but

ne may not forcibly extract ana exhaust the

entire water supply of the community, causing
irreparable injury to his neighbors ana their

lands, for the purpose of transporting and
selling s0id water at a distance from ano off

-ttt e S, . R i . . - r
the premises.” (64 P.2d at 695, emphasis
added) .

In the present case, Duvals' uses not only bear "some
reasonable relationship to the natural use" of Duvals' lands, but
without this water, Duvals' lands anag property a8re ugeless,

Canada stands for nothing more than the ~roposition that

percolating water may not hbe taken frem beneath the lands of
neighboring owners "for the purpose of transgort:ng and selling
said water at a distance from and off the premicses”. HNeither the

facts nor holding of Canada i1s in point anc 1t, like Fcrbell and

by k- P T S
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Rothrauff, stands for a principle which is at odds with the

"parcel supply” rule of the majority Opinion.

Meeker v. City of East Orange, 77 N.J.L. 623; 74 A. 379
(1909).

At the too of page 11 oi the Opinion, there is a
partial sentence which was quoted from Canada, supra. This
language 1in Canada was originally taken from Meeker.

Meeker may well have invclved surface wator, but this

is immaterial for present purgroses. leeker, like many of tre

other early cases, involved the extraction of water by a city

from 20 wells and the transportation and sale of that water to

its inhabitants.

We respectfully suggest that the quotation from Meeker
referred to above does not properly reflect either the sentence
from which 1t was taken or the poaragraph of Meeker in which that

sentence is contained. The entire partagraph of Meeker from which

the above quote was extracted reads as follows:

"Upon the whcle, we are ccnvinced, not
only that the authority of the English cases
1s greatly weakened by the trend of modern
dectsions in this country, but that the
reasoning ugon which the doctrine of
‘reasonable user' rests is better suppcrted
upon general principles of law and more in
consonance with natucal justice and equity.
wWe therefcore adcpt the latter doctrine., ‘This
does not prevent the prooer user by any
landowner of the percolatina waters subjacent
t0O his soil i1n aorticulture, menufacturing,
trrigation, or otherwise; ncr _dces it prevent

any reascnable development of his lana Ly
mtnxng or the lLkeL_ulthouqh the uncergrouna
water of neighboring proprietors may thus Ce

interfered with or divertea; but it dces
prevent the withdrawal o0f underground waters
for distritution ¢t sale for uses ncot
connected with any beneficial ownership o
enJOYTen of the l1and whence they are taﬂen,
1t thereby result that the owner of
adjacent ot neighboring land 1s intcrfered
with 1n his rignt to the reasoneble user of
subsurface water upen his land, or 1f his
wells, springs, or streamsg are therebvy
materially diminished in flcw, or his lana is
rendered sO arid as to bte legs valuatbtle for
agriculture, pvasturcge, or other legitimate

uses.” (74 A. at 3u5, emphasis addéed).
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Rothrauff v. Sinking Spring water Company, 33% Pa. 129, 14 A.24
87 (1940).

This case is cited and quoted from in every reasonable

use case decided by the Court since and including Bristor II.

The “"off his lanada" portion of the Arizona rule is taken directly

from the Rothrauff opinion (14 A.2d 90). The language so heavily

relied upon by the Court in the Opintion and in prior decisions is

dicta in Rothrauff occurring in the middle of a lengthy
paragraph. In Jarvis I, only a single sentence was quoted. This
sentence was referred to in Jarvis II. In the Opinion (p. 10},
only a part of that sentence is quoted. None of the Cdurt's

decisions has ever mentioned the whole context of that paragraph

~or the facts or holding of Rothrauff.

The facts were that the defendant corporation was
engaged in the business 0of selling weter to the public. Under a
contract with the plaintiff, the defendant first purchased water

flowing from the plaintiff's spring. This was not sufficient to
serve the needs of its customers, so it contractea with defendant
to drill a well desiqnatedlas No. 1. The defendant's demandas
increased and it drilled three more wells on the plaintiff's

lands, all of which were unsuccessful for various reasons, as was
another well on defendant's own land. The defendant took options

on a parcel adjoiring plaintiff's land anag dartlled three more
unsuccessful wolls, wWhen defendant drillea well No. 9 on the
optioned parcel, it "furnished an abundant scuprnly of water, but
immediately upon operating it, . . . plaintiff's spring went dry”
and the parties agreed that 1t wculc remain dry. Plaintiff sued

In contract for damages.

We quote the pvaraaraph of cthrauff referrea to above

o e D ]

in its entirety:
"This much its settled,-~thet when a

spring depends for i1ts sunply upon filtra-
tions and rvercolations thrcuah the land of

APFENDIX - Dpoae v

( 680 )

_

FCTL002116



_ .k, Fapa e oty gy aemy - d el T 0 e LE AL L L o A

v o ~ O O & WN P

N Y T T R .
:Emammwo

st s
o o

N NN
N = O

N N N NN
~~ O ¢ » W

8 ©

30
31

32

H
i

an adjoining owner, and in the use of that

land for lawful purposes the spring is
destroyed, such owner, in the absence of

malice and negligence on his part, is not
liable for the damage thus occasioned.
(Citing Pa. cases) The question now arises
in reqgard to the scope of the limitation
embodied In th h ‘

e phrase 'in the use of that
land for lawful purposes. Such purposes

undoubtedly i(nclude mining, quarrying,
building, draining, cultivating and
irrigating the land, as well as watering live
stock and domestic uses in general. Do the

same rights exist in the case of an owner wner who
treats subterranean water as merchanaise for

sale and distribution to persons having no
connection with the land from which the water
is derived? Under what is known as the
English rule, (Footnote to Pa. cases) as well
as most ot the earlier decisions in this
country, no distinction was mede in this
respect, the argument being that subjacent
water, like minerals or oi1l, shoula belong to
the owner of the land absolutely and for all
purposes, and that, because of tne atfficulty
of tracing the occult movements of
underground waters, and because an attempt to
agminister any other leqgal rule would involve
the subject in uncertainty, the only
practical solutlon ic to ollow each owner to
enjoy full rights of property in the waters

under his land. But the marked tendency in
American jurisdictions in later years hes

‘been away from the doctrine that the owner's

right to sub-surface waters ic ungualiftieq;
on the contrarty thete has teen an
ever-increasing acceptance of the viewpoint
that their use must be limited to purpcses
inc tdent to the beneficial enjoyment of the
land from which they are obtained, and 1f
their diversicn or sale to cthers Awady from
the lana impaire the supply of a spring or
well on the property of another, such use 1s
not for a 'lawful purpose' within the general
rule concerning oetrtcolating waters, but con-
stitutes an actionable wrong for which
damages are¢ recoverable. while there 1s scome
difference of opinion s to what should be
regarded us8s a rceasonoble use c¢f subtterranean
waters, the nodern decisions ore fourly
harmonious in holding that a property owner
may not concentrate such waters and convey
them off his lond 1f the srrings or wells ot
another landowner are thercby ademagea cCr
impaired. Among leadina cases may be ctitea:
Forbell v. City of Now York, 164 N,Y. 522, 53
N.E. 644, (Citing cazes). In the abcence of
precedent in our own Staote we adopt this view
as the proper intcrpretotion cf the law, ana

. il -

therefore hold that when aefendant sank well

el S A - sreiree iy S S A e N T S il - ey el v—r—t el

Mo. 9 and used the water tnerefrem Locr the

A i S il S S S -l W - -in s il =il - N S =l - - el f—— it

purpose of sale and distribution, it
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act for which at common law they might have
recovered resulting damages, or, there being
in existence a contract of which such illegeal
act constituted a breach by preventing |
rerformance on the part of plaintiffs, they
may, as already pointed out, recover damages
in their present action on the contract." 14
A.2d 90-91, emphasis added.

The facts of Rothrauff are discsimilar and itts holding
bears no resemblance to the case at bar. The defendant water
company dia not and could not possibly have suggested that its
uses were over the common supply or were incident to the

beneficial enjoyment of its own land from which the water was

taken. Hence, Rothrauff is a decision which lends no support for

the "parcel supply” rule of the majority Opinion.

From the foregoing, it is apparent that only parts of
centences or fragments from eorlier opinions are utilizea in
suprport of the "parcel supply” rule of the majority Opinion,
Phrases like "convey them off his laona", "the land whence they
are taken" and "the lanas from which they are pumpec”™, which are
used in the cases relied uvon by the majority, have been given a

new meaning; a meanting which was never itntended or contemplated

by the authors of thcse opinitons. These rhreses rtelied upon by

the Court do not speak for themselves and when one examines the

decisions from which they are quoted, it is obvicus that the

meaning ascribed to them by the Court is, in reality, contrary to

the facts and holdinas of these decisions.

If there are any decisions with heldings based on facts

(Tucson aside) similar to those before tne Ccurt, they are nct
referred to in the majority Coinicn, 1f there are any decisions
which have ever held that an owner ¢f lands ¢over a "CcCmmnon sup-
ply" of groundwater may not maks legitimate, beneficlial anc
reaﬂohable uses of groundwater in connection witn any of his
lands overlying that supply, they have eluded research. This

Court's decisions in Jarvis II, Anway ana Neal teach the opposite

and correct result, A rehearing chould be granted.

LD GF APPLNDIX - page 11
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JAMES W. JOHNSON, being first duly sworn says:
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Duval Corporation and Duval Sierrita Corporation to Motion for

Rehearing of City of Tucson and Memorandum in Support of Motions
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for Rehearing to:

and one copy

Gerald G. Kelly, Esqg.

Musick, Peeler & Garrett
One Wilshire Blvd.

Los Angeles, California 90017

Attorneys for Cyprus Pima Mining Co.

Peter C. Gullato, Esq.

Assistant Attorney General

159 Capitol Building

Phoenix, Arizona 85007

Attorneys for State Land Department

Mark Wilmer, Esq.

Snell & Wilmer

3100 Valley Center
Phoenix, Arizona 85073

Attorneys for Farmer Investment Company

Thomas Chandler, Esq.

Chandler, Tullar, Udall & Richmond
1110 Transamerica Building

Tucson, Arizona 85701

Attorneys for Anamax Mining Company

James Webb, Esq.

City Attorney of the City of Tucson
P. O. Box 5547

Tucson, Arizona 85701 |
Attorney for the City of Tucson

of the foregoing to:

The Honorable Bruce E. Babbitt

The Attorney General for the State of Arizona

200 State Capitol
Phoenix, Arizona 85007

Burton M. Apker, Esq.
Evans, Kitchell & Jenckes
363 North First Avenue
Phoenix, Arizona 85003
Attorneys for ASARCO

Bill Stephens, Esq.

Carmichael, McClue, Stephens & Toles,

1833 North Third Street
Phoenix, Arizona 85004

Attorneys for Municipal Water Users Association

P.C.
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A PROFEGSIONAL CORPORATION

1 Howard A. Twitty, Esq.
Twitty, Sievwright & Mills
2 1905 TowneHouse Tower
100 West Clarendon
3 Phoenix, Arizona 85013
"Attorneys for AMIGOS
4
Thomas Meehan, Esq.
5 111 South Church Avenue
Tucson, Arizona 85701
6 Attornevy for International Brotherhood of
Teamsters, Chauffeurs, Warehousemen
7 and Helpers of America, Local 310
8 Herbert L. Ely, Esq.
Ely & Bettini
9 904 Arizona Title Building
111 West Monroe
10 Phoenix, Arizona 85003 '
Attorneys for Arizona State AFL-CIO
11
Elmer C. Coker, Esqg.
12 Luhrs~Central Building, Suite J
132 South Central Avenue
13 Phoenix, Arizona 85004
Attorney for W. W. Jarvis, et al.
14
" Chester R. Lockwood, Jr.
e 15 City Attorney for the City of Prescott
2 125 East Gurley Street |
Z 16 Prescott, Arizona 86301
= Attorney for the City of Prescott
« ' .
. 17
= properly addressed and postage prepaid, on October 22, 1976.
§ 18
[
19
Y At w- . aa'Tra'a
20 James W, Johnson
21 SUBSCRIBED AND SWORN TO before me this 22nd day of
22 || October, 1976.
‘_‘.;;.:\23:_ :.,_ ' ;
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file 1in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Response of Duval

Corporation and Duval Sierrita Corporation to Motion for Rehearing of City of Tucson and

Memorandum in Support of Motions for Rehearing, pages 628-684 (57 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
e / m ) 4 .
Tl [ Fetcm——

Signature

Subscribed and sworn to before me this / %/ 5 / “ 5\

%/t \ 7,

Signature, N&ary Public
My commission expires C [ ) (- .

Date

Notary Public State of Arizona
Marncapa County

Eits Lousa Muir

My Commission Expires
041372003
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