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DEPARTMENT, a Department of the

|
IN THE SUPREME COURT %
OF TiE - %
STATE OF ARIZONA - -
FARMERS IWVESTMENT COMFANY, *iJ“'-fm;§~~~
a corporation, - gL e
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ANDEEW L. BETTWY, as State Land
Commissioner, and the STATE LAND

State of Arizona, and PIMA MINING
COMPANY, a corporation,

Appellees. No. 11439-2
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FARMERS INVESTMENT COMPANY,
a corporation,
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TO FILE MEMORANDUN

Tl il S I s

Appellant,

Ve

THE ANACONDA COMPANY, a corporation;
AMAX COPPER MINES, INC., THE ANACONDA
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COMPANY, as partners in and constitubting)
- ANAMAX MINING COMPANY, a partnorsnip, ]
¥
Appelicos. }
S !
. . ! }
CITY OF TUCSOL, & municipal corporation,)
T )
Appae llant, )
v. } i
)
ANAMAX MINING COMPANY, and DUVAL ; ;
CORPORATION and DUVAL SIERRITA 7 |
CORPORATION, } f
Appelloaonsg, } |
) é

Appuellecs DUVAL CORPORATION and DUVAL SIDRRITA COR- f

z

v . * | _ i
PORATION (hercinafter collectively called "DUVALY) respectfully i
move the Court for an order permrrting Duval to file A Memorm'xdﬂml
l
§

in Support of Motions for Rehearing filed by ovhoer partics to

this apoioal.

The grounds for the Motion and the basic facts upon
| | | )
which 1t 18 asserted are as follows: o ' _ E
” _ |
i
|
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L. FARMERS INVESTMENT JoMPAiy (hercinafter calied
"FICO") riled a common Complaint for an fmjunf.::tilon and damage:
against DUVAL and other mining companics, inCluding ANAMA N
COPPER MINING COMPANY and its partners, THE'ANACONDE COMEANY and
AMAX COPFLR MINES, INC. ("ANAMAX"). DUVAL and other mininn
company defendants counterclaimed against FICO.

The pleadings tendered nunerous factual daisputes and
contained many Lﬁgél, equlitable and affirmative claims and
defenses concerning competing water uses. Following much dis-
covery, and after the case was set fof and awaiting trial, "ICC
filed a Petition for Injunctive Relief against ANAMAX only. BY
its Petitiocn, FICO sought to prevent the operation of two water

wells drilled by ANAMAX long after the action was commenceud.

The trial court denied injunctive relief, pendento 1ieo,

and F;CO'g appeal against-ANAMAX only followed,

2; In many significart and some controlling respocts,
the legal status Gf bUVAL is idoentical to that of ANAMAK against
which 1irnjunctive relief seer’l%l_tf t(}bi:& ;’;r.;:mtéd undcr the
majority opinion, Like ANAMAX, DUVAL pumps aroundwater at 2
number of well sitos in the Sahuarite-Continental Critical
Groundwater Area, which is situated in the larger Sahuarita-
Continental Supdivision, which is, 1n turn, situated withan
the still larger Santa Cruz Groundwater Basin. DUVAL transport.
this water only to points in thoe Subdivigion sust named, nd
DUVAL's unint of ~onsumptive usc is within the boundaries of

the Subdivision and its smaller Critical Area.

3. The interests. of DUVAL in this litigation, the

nature of its investments and property rights, and the charactor

of 1ts mining and milling opoerations dre such that, 4s a natter

of practical reality, the disposition made by the ma JOrLLY Aas

. | - ]

O a Siiootle ANAMAX well (Upinon, pe 3, et 85¢g.), 18 11 Ly b

be g0 bandine: and concluasive on DBUVAL that itws defennoe. Aga gt
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4. iUnless DUVAL is pormitted to file o

vital interests and constituticnally protected property righis

may be determined and forfeited the result ¢f the Court's

as

Opinion, without DUVAL's ever having had the opportunity to

brief lts legal and equitable positions, much less to try tbi

af firmat:ive, factual and equitanle defenses.
5. ‘Phere has occurred no trial or evidentiary hearing

on tne merits ecither as te FICU's Complaint against DUVAL Or

like BristsGr and

Al A - W

DUVAL's Counterclaim against FICO. This case,

l/ e
was decided by

+his Court withou* a ¢rial -on the mﬁrits

having ever occurred. The judicially created reasconable usbe

doctrine, as discussed in these cascg, was formulated and 1as

Oere:

been implemented-on abstract laogal grounds and without the

fit of hydrological or other evidence or toestimony.

6. ‘"he Memorandum sought to be £iled by Duval wilid

discuss, amonyg others, the followinag contentionns:
the majority OpLnion overrulos LYLOor

holdings of tne Court;

the Qpinion misconstraes carller
decisions of this and other courus,
and ignores prenouncements heretofore
made by this Court and 1ts memboers;

Ln suggesting that there 15 no precedent
For the "common supply” rule which was
weded by ANAMAX, the Court has overloox:d
cignificant portions of its earlicr opin-
1oNnsS;

Sl

up gradient" groundwater users are given
o preferred status oy the majority, and

ney may enjoln "down gradient” users;
ciie Opinion does not spucliy
"up gradient” groundwator user 14
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LAW OFFICES
FENNEMORE, CRAIG, vON AMMON & UDALL

A PROFESSIONAL CORFORATION

FHOENIX, ARIZONA 85003
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~- the majority Opinion substantially
rejects the Arizona doctrine of reason-

Sl -y

able use;

[ I L ]

v Toegran

-~ the majority Opinion is based on hydro-
icgircal principles which are scientific-
aily invalid:

~-= the majority Opinion is internally
inconsistent and renders uncertdin the -
right to use groundwater for nearly every
gqroundwater user in the state;

~- the majority Opinion does not discuss
applicable provisions of the Arizona
Groundwater Code; |

-= the majority Opinion does not define "off
the land", the central issue in this casec
both here and below, though 1t has held
that ANAMAX, Pima and Tucson all trans-
mort water "off the 1land";

-- DUVAL has a constitutionally protected
property right to use groundwater, based
on the provisiong of the Groundwater Code
and the prior pronouncements of this
Court, which may be as surely awvrogated
by the majority COpinion as i1f DUVAL, 1itself,
nad been enjoined.

If any one of the foregoing contentions 1s valid, thern

DUVAL's rights and property interests are jecpardized by the
majority Opinion, without DUVAL'S ¢ver having nad uan opportunity

to be hoard.

Simply stated, the majority has made a grievous error

of law wiich will have a direct and doevastating efiaect not only

upon DUVAL, but upon most other groundwater users in the State
of Arizona. The language of the majority Opiilon may Le con-

strued to reguire the trial court &0 cndoin. ¢ll ol the m.ning

and miiling opevrations of MVAL and the other mining CcuMpaniay

and to wermit or regulre an injundtlion against any Tdown
gradient” groandwator user wiinoo return Filow dovs not Lencefrt

his "up gradient” peighbor even thousrh 1t may "roeplenish tho

4

4

common source of gupply”.

R

A degision with such onoYimous cunsao quenues 8 Mol byo

.

pormittocd to soand only attoer o thoroagh and Ladv analysis ol
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all availiable evidaenod., Such a decision

::‘-’ - - - . F . -‘
mahCUS TS

> h O ...L (i e THRAVEED o
be bascd solely on pleadings, uvricfs and assamed facts.

The groeat concern of LUVAL o 14

a Memorandurm
based on its firm conviction that a grave mistake of law has

been made. Duval suggests the majority has been led astray

through the devicoe plaintiff has used o oversimplify this

complex case. The legal, equitable and hydrclogical issues and

facts in this case are as complex as those in any water case

which has ever affected Arizona, including Arizona v. California.

These 1ssues simply cannot be campacﬁed into a simple petition
for a.preliminary injunction against the use of a single‘néw
well without serious distortion and without_précluding proper
appreciation of the legal and practical consequences oI thc
principles announced.

Because the Court did not have before it any substan-
tial facts or evidence relating co the broad issues presentoed to
it for decision, the majority has ueen led to unwittingly over-
rule its own decisions peginning with Bristor and extending
It the

through Jarviz, and even Neal v. Hunt. has rejectod

juility = i m g e |ﬁim“‘—

« it e Phis Sy

Americanr rule of reasonable usae while intending to enrorce U,

DUVAL and the othur mining companies have wavestod

hundreds of millions of dollars in relilance on this Court's

rulings in the Bristor and Jarvis cases. The economlic hedith

of Pima County and the daily economic lives of tens of thousanus
of people are directly or indirccetly benefited by the operation

and production of the mining companivs. Almost one-fifth of

the national supply of copper comes from the Santa Crun |

Wil tEﬁr § t!iﬁ.,"

Withoat mining ocompanles canhot opaerate

*MeLr mills,

WHLREBFORE, DUVAL respontfally reoguasts that 1t e

T

pormiticd to Tile a Memorandum o Support ol Motions lor

by othor partics on oy belore ootoboer 14, 19740,
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as providsd an the provosed form of Order which is submiticd
herewith. -

Reﬂpectfully submitted this 10th day of September, 1u76.

E oymg, "
e P

FENNEMORE, CRAIG, von AMMON & UDALL

.

By _ 4”“’ B S 3 UNAN
Calvin H. Udall -
James W. Johnson -
100 West Washington, Suite 1700
Phoenix, AZ 85003 ' '
Attorneys for Appellees DUVAL
CORPORATION and DUVAL SIERRITA

CORPORATION

Copy of the foregoing Motion and
proposed form of Order hand-delivered
to MARK WILMER, attorney for Appellant

1
R N e ks D e ol L bl B A= i Ry gy Wt - il b e e gL'y w*w e Dl =i

FICO, and mailed to all other counsel
of record, this 10th day of September,
1976.
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci hereby certify:
Name
That I am Reference Librarian, .aw & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona,;

That there 1s on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court

Instruments, Part One, Motion for Leave to File Memorandum, pages 344-350 (7 pages)

The reproduction(s) to which this affidavit is attached 1s/are a true and correct copy of the document(s)

on file.

Signature

Subscribed and sworn to before me this / ?‘/ / f’l/ ﬂf‘
Date

Signature, Notary Public
My commuission expires O 7 /_;/QOM .

C

Date

FCTL002056




