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STATEMENT COF WwHE CASE

In November 1969, Farmers Investment Company
("FICO") filed a suit in Pilma County superior Court
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the Enabling Act,

Pima Mining Company fileda Motion for Sum-
mary Judgment against FICO for a determination that
the lease was valid.
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STATEMENT OF FACTS

The facts of the case relating to Count

Four are very simple.
ownsg state school tru

been designated the

The State Land Department

5t land 1n what hag since
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addition to commercial use of

this land,
be used for grazing,

The rertal was

the land can also

ixed at $10,.00 per acre or

1¢ per 1,000 gallons of water reroved for fots )

aid 2 H2NE Ouarter:

1,000 aallons rerove ], whiehiover

4 . ¥
. % 4 & * ¥ + 1 .
oy i %Y ﬂllt“: Trk & S o1d & 1 *
e A I .ﬂ:. T ¥t - &+ &# ""; - v ¥ i ] bt
'!"?"!‘r*r !'Tt i-!; ‘*!iﬂ;}--i o 2 v . ¢ = .
- ‘ ‘; l’-"x - .'-I‘ - ) Y 3 "1 * i 1" H i‘ . {,l_
{ ;, I‘ ., { v, {. i ft 5 - -.1 . = - * e F
- PN * - ¥
§ :}.1 1*' r; r . y i# % MR 4 f';" x
. " ~ N W S ! - ko - b + wt
SUDTIgLTate ] , e et
»
. 3 z - L I F . % . '- :‘| * -
SULELCaL Srouniwater Afea

51.0% per acre or ¢ uer

1 renteyry, for

LY
A # o B % .
‘3' 4 'er » < * *;r
t
C ey oy o . . £
T Sl ] ym LT 2

!
-+

%

s

FCTL001850



ARGUMENT

-+ uiniemelies. wyinisis

THE BENEFICIAI. USE DOCTRINF
DOES NOT APPLY TO DISPOSITION
OF PRODUCTS OF STATE !AND

'n Toomers Invenst.ent Co. v, Plma Mining

Co., __ Arizy. . uUatge Lo, 11439, dune 19,
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385 {(1969):; and Jarvis v. State lLand Departme:nt,

106 Ariz. 506, 479 1.2d 169 (1970}, and other
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confirmed, or in any manner contrary to
the provisions of this Act, shall Le
deemed a breach of trust,

No mortgage or other encumbrance of the
sald lands, or any part thercof, shall

be valid in favor of any person or for

any purpose or under any cilrcumstances
whatgoever., Said lands shall not be nold
or lecased, in whole or in part, except to
the haghest and beyt bidder at o public
auction to be held at the county seat of
the county wheretn the lands to he affccted,
cr thoe major nortion thicreat, shaoll e,
notice of which public au.tion shall tirac
have been duly given Ly advertizerent,
which shall net fortiy e sature, b irme

AN plade of trandaction to e had, with
aotull dedorietion of e lands 1o e

t} r AN R ?i P . ' 2

All lands, leageholds, Lisbor and 9ther
products ot landl, befare Leing offered,
dnall b apprataed At rhorr true valuc,
anid 0 dale or other Jdineeotal thegreot
Lall be made four o eondideration lueud
thar the value so advertasned, aor upon
Gy Croedilt uftlesis ﬂi‘i‘-f‘*ifigzrﬂ!?t{‘ﬂ itﬁ‘; ﬂﬁi;-}.liﬁ
novurity, anmsl the logal 2itle shall not
o deetrod Lo have pasoed unt il the con-
slderation shall have been patd. A
amonaet Juae 5, YOS e BLT, ) Stal,

1477,

EVErY SAale, rvasa, convevance, or con-

tract of or concerning any of the lands
nereby ygranted or confinmed, or the use
thereof or the natural products therecof,

not made 1n substantial conformity with
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the provisions of this Act shall be

null and void, any provisions of the
constitution or laws ¢f the said State
to the contrary notwithstanding. . . .

Until the case of Lassen v. Arizona, 385

U.S. 458, 87 S.Ct. 584, 17 L.Ed.2d 515 (1967),

the integrity of the trust was not fully protected.

£E.g., by prior decisions the tighway Department
could obtain rights of way over statye trust land
wichout havine to pay for the land actually taken,
This was based un an onhanccesent of whe resarnder

gl

thoory which permittaed o general, unacogat:pe:d

cihancoment to olf:bScet any awardd nf ddarma jen for
the propecty taken. Thit: W3S 3 Uil anslisation
Gf thoe eahancemont theory and did oy aonniye wo
any other ecminent domagn Takiny, oo OTaTe of

Avtrzona v, dtate tand Deparisent, ol Aviv, S48,
156G 1, 20d qal (134%3. in the fansen €afe, however
the Untted states Suproeme Court change:l the entire
concept of the admintstration of the Lzuasn lands.,
ReECOUYNLIZINT tnah She rrust must Lo

ministored for the benefit of the benefic:ary,

the Court stated:s

-
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The Enabling Act uneqguivocally demanc -
both that the trust receive the full

value of any lands transferred from it

and that any funds received be employed
only for the purposesg for which the land

wasg_¢given., First, it requires that he-
tore trust lands or their products arc

offered for sale they must be "appraised

at their true value" and that "no sale or

il s e . S ekl el

othicr disposal . . . shall be made for a

i cE ol o A i e al Aiepies -

consideration less than the valuce 30

i i A e S i S T Nl s A o S el

ascertained. . . " The Act originally

Al e e el T

provided in addition that »ount landa
should not bie nold for a price less thon
a atatutory minria,  Sogond, (v trpones
O neprwag aof caraful restei.

the Use ©! Lruwst [undn, s Thois o

e 4 : ; et Jomo gom Wi a4 e e vk . ..
Pay NOLeid, the At containgg "o ooy fi

CE LT 0 pan

ot " v
t‘: :1 umﬁ rﬂ t 1 1‘) n (x) f tt;i:? E;!*tt.; r?ﬂq.} ::i ‘j" '; : 5;':} I‘ i‘J31 1 f,__‘:.:.
the lands Woere granted armd thie enurera-

Lien 18 nadetasrily exkelncivo o oans

2510 ULn o b, aT, ha D, i, L, g
weChs Th, The AQl Lhudg snevirtoally
tortids the uge ¢ "roney Hr thiing of

4
“!‘ 1\1‘ t --!L'--w..r ;h!hl = ;“;&;.'i £ ., .-+ F ‘;..a ai . B & 3 -*.,.-.;."'""
alue direenly or tadirecs e slepived
; - ) _ - : ' : y : B . o "‘:.
from trunt lands for any Culiearte i Qlaer

f Z
than thoase for whiteh tkaz darocel 2t lane
Wt o granted, I Codfuiresd Lo Creatinn
Of separate Lrust ageounts for cach of
the destgnated Leneficlaries, propibies
the tranusfer of funds arony the accounts
and directs with reat procision the:r
adminigstravion,  "Wordn copre colearls de-

stgnedd o . 0 to create definite ol oipect-

-

fro trusts and o make ther in all respecots

separate and indepoendent of vach other
could hardl-.s have been chosen.” United
States v. Ervien, 246 F., 277, 279. All
these restrictions in combination indi-
cate Congress' concern both that the

-9
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grants provide the most substantial
support possible to the beneficilaries
and that only those beneficiaries
profit from the trust.

[Lassen v. Arizona
87 S.Ctt. at 588-89.
(Emphasis supplied.)

The Court further stated:

Nothing 1n these restrictions Lo -

plicitly addresgsed Lo acaguisitions by

the State for its other public activities:
the Enabling Act 18, as we nhave noteoed,

entirely gilent on these gquestilons.  wWe
Mugt nevertholess conclude that the nyr-

e, o EowCr E

DORen Of Congress raquire tnat the At 'y
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In state land Departise 0t N e dnn Boon and
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sand Co., 107 arvez, T4, 481 p,2d 67 11970, the

o 2R < NI AR, i GROTI <o

Court dreclared that o legiaslative attesnt Lo con-
trol disposition of products of state land Ly
cxtablishinyg o masimun rovaliy for nand, 07w anad
qravel

of Section 238 of the Enabling act, and was there-

wa8 in direct contradiction Lo the laniuage
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fore a breach of the trust and void.
The United States Court of Appeals (9 Cir.)

has also enforced strict application of the terms

of Jection 28 of the Enabling Act. In U. S.A. v.

[T

i e el ini T

2,562.92 Acres of Land, F.oad , a decision

rendered on March 28, 1974, Cause No. 72-2628,
the Court in determining that a lessee hasg no
corpengable tnterest when the trust lands are
acqquiced Ly anather public ogeney for another
publie purpose, strictly applicd provisions of

seetion 28 of the Eaablis: Aot 3

¥
-
»
1
-+ iy
i
Sahl
i
L _J
o
il il
ity
Kd ' »

b aen
Sl = R o

T RAM Y T

SEY I LA Eigaﬂréi .
] & . . . . - > . 5 . S . : : ) :
The Arizong uprenoe Qonet g fats 48 PFamer:
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nvestiment Co. . Fira Moaint Co,, susnrd, =ade

el T T o, G . T« T T | e S S i e o WO e s . S K

strist applicotioun ofF the prouvistons of Section 24
ot the Donabling Act mandatorwy Ly dﬂqiarin; “hat o
ledase for diseosal of a natural g-oducs of Srarve
trust land (water) which did not comoply with
auction, appraisal, and bidding procoedures of g
Enabling Act was void.

Within the framework of the foreugoiny cases

~11-
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we arrive at the question of whether the disposi-

ticn of the state trust natural product, water,
1s subject to the beneficial use theory as
asserted by appellant. The State Land Depart-

Water 18 a product of the land and a thinyg
of value. A landowner has o right to watcer perco-
ating vencath the 821l and such right is comnon
to all the overlyving landowmers within a qround=-
water arca,

A critical groundwater afea an onlab!lsnhed
pursuant to ARS8, 4 45-391, ¢t geqg., has Leen
dencribed a8 & grovmbeater Gasin not having il -
frcient gqroundwater To proviide a reagonanly datle
supply at the current ratesn of withdrawal s that
the addition of other uners rusth Accousarily dﬁx-

plete the supply of extating vsers, Farrers In-

r V.

vestment Co. v, Pima Mining Co,., supra., Consc-
auently, what the legiglature has dsne 18 to
restrict the landowner who was not making use ot

groundwater at the time an areca was designated

-17 -
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"critical" from using the water for certain

designated purposes. Due to the mobile or tran-

sitory character of water, prior users are thus

able to draw water while minimizing depletion

by restricting other common owWwners' usesg. The

State land Department suabhatts that such a rogstrio-

re

Y1on on the use 9f o trust "prodoect™ provides the

teprtalative vohicle for other diers Lo deplate

Lhe Lrus? Cen without corucndation,  Thisd 8 un-
ctitvooally prabiibitod by Segtion 2d of the $jp=

Y < " = - . i 2t S -t 5 . g e e 'L
avling Act and Consoguently, a Lreach of Lhe
LI L IPRESE i 2 m‘i - JR AR LA : o i h gl v ‘*' T Koo ¥ R e B W L ul ~
S Y PN R TR “"n' ‘“t_‘ » L l%l‘ FS j‘;- Er RS JESEIREE B o ‘i.; t‘ e by ¥R #i‘ht 3% hrf

P c an s by E . < YE . s ity g kb i b s ¥ .. oxe - -~
vadd annofar o dtate sehoal teust lands Aare
SES M 3 S3L AL S I

" 1{ . ‘1;.‘1 {. g' i*iﬂ} "}" ; E}* E?FE'} : % . '1.':.1- v ™ a :§ i,' l’i ' i - { LX 7"“\"':.“1
_ . s » i . . . . i e ._ . .o

Jrgpor~ of the catural produer “water” frof state

landy a0 loor o 1t conmpliles with the provistions

"

of the mmabling A0t relating =o digsoosgision o

natural productsn, A restoiotaions, wnceluding
- " . " M o . *‘ .3 - - L - : B .. . v X . iy o - .

A loemnintiy? et hier Lhvre 13 a eneficial use

contermplated Ly the purchaser is nonavwolicable

-13-
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to the disposition of the trust water. Any other
construction would either permit the depletion

of trust property by other users without compensa-
tion or would inhibit the priéc which the product
would bring at auction, ctther of whichh would
violate the provisions of the fnabling Act and

the intent of Conyresns.,

Additionalty, the pitth Arendeent, Art, £,
¢ 17 of the Arizona Congtitution pronibits the
taking 9F private propurty fOr a4 privaty use
"ereopt for private wavy of neccdaity and tor
draing, tlumen, or dirtehen, 06 OrF aurasis the jand
of others for mining, ojriculiural, dorostic or
panitary purposes, No orivate propgerty shall Lo
taken or damayed for public or private une with-
out just componsation having f£,.rs% bheen -ade. . 0 L7

Depriving a landowner, ths state scnool

trust, of 1ty right ¢t percolatin; water by the
creation of a critica!l groundwater dastrict <does

not rall within the atove stated excentilion, and

constitutes a "taking" of private property for

~1.1-
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another's private use and is therefore in viola-
tion of Art. 2, § 17 of the Arizona Constitution.
Therefore it can only be concluded that

to the extent that the Supreme Court has required
adherence to the Enabling Act, appraisal, notice,
and auction requirenents of the zale of the
natural products of state land in ctherwise validqd
and the lower court's jgrantaing of the motion for

gungnary judyment ahauld srand,

FCTL0013861



ARGI{IMENT
II
THE LAND DEPARTMENT HAS THE
RESPONSIBILITY TO ADMINISTER

LANDS FOR THE BEST INTERESTS
OF Ti{E TRUST

Appellant's second argument may e paro-
phrascd as follows: Assuming Lthe sale of the
Ltrust product, water, is illegal, does the large
revenuasg resulting from the sale of water justify
thy State lamd Department s digpositiog of the
product?

Avpellant bas used an eguizable argument
that cconomic factors should not coadone the con-
tinuation of what they constder an tllegal pract e,
The State f[and Department submits first, that e
aale of natural products ~f stete land in conmpli-
ance with the directives of Scction 28 of the
tnabling Act is not an tllegal use by virtue of
the fact that the State his a right unaer seciiun
28 of the Enabling Act to dispose of natural pro-

Aducts of the trust. When disposing of natural

- 16—
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products of the trust the State cannot b hampered

by restrictions which will result in depletion of
the trust res. This position has been more fully
get. forth in Argument I above. Sccondly, the
apparent admisnsion by appellant that the sale of
this natural product of atate land vields a svb-
stanticl return to the trust deronstirates that the
gale of the protduct 2t 1n the hent (ntegrent of the

teuge and teinta PN TNRe cloeg i dioey OFf B TS
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dotemmining to gell the preda s i 2o 3% ifnue

o

What {9 at tosbe 1 Wwhothel Of S0l the leage i

valid., Bazed on the Partors [avoentsant Co, ¥

b el L s B T R i o M SIS RO . G KT BT e T e e - T RN R

Bima Mining Co. dectision, supra, and the argusents

: i o i G ALK L

sot forth above, the State lLand Dﬁ;mrtm:nt subaity
the saie v o natuere!l mroduct of the trgst s walid
50 long as the procedurces for disposis: of the
product as set ferth tn Section 23 of the Enabling

Act are adhered to. Under A.R.S. & 37-a81 the

...i YRR I

State Land Department may "conserve, sell cor other-

~17-
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wise administer the timber products, stone, gravel
and other products and property upon lands belong-

ing to the state under rules and regulations not

in conflict with the Enabling Act and the Consti-
tution. . . ." (n the ingtant caue, the Depart-
ment has determined to sell a product which will
eventually otherwine ha depleted by appellant and
Gtheor adjacent loandowners. The decision to sell
the produet under thete sfireusatances in Ltrrofyt -
Al the bedt (ntegeat aof *he
guently, 1% ¢an onily ha detotmined Lhat the ~otion
for sumnary judgnent, wnioh offectivaly deolare:d
the validity of the aale of natural products of
the EXUNL, WwWad properiy deaited {so long a9 the
tarmers (nYestoent o, Y. Fina Misn i~y Co, cdag,

- i ; " : a o - - Tak A : P ) P i iy : i . e . 2 . -
dunra, reaguairing cosnliance with the 2nagbling Aot

) b o ]

13 followed.)
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ARGUMENT

ITX
THE VALIDITY OF STATE

LAND DEPARTMENT LEASES
NOS. 907-01 AND 907-02

By its third argument appellaont has alluded
to thoe validity of state Land Department leases
Nog, Y07-D1 and 907-22, arguing that the use of
thig area as a tatling acea constituten o Wante,
Howhove in the Complaint or anywhore elne In the
record has the waltdity of these leases been
ratsued,. To challenge the uine tn Lhese proceedlings
b totally irproper.  Admitredly, any Cooigen of
thoe State may gecd 1o onforce the Lrovisionsg of
vaction 289 of the Enalliag Acer,  However, 8 PIOD
witheos to challenige those "caned, 12 should e
done by proper judicilal vehdole ang not as o
collateral attack 1n these vroceedings, wihiich
proecliudes thio SLate ana T Mantng Co. rres
disputing factual allegations and rawsing other
defenses. In any event, the fand Degartiment sub-

mits that the terms of the [.eascs 907-9J1 and 907-0Q2

~19 -
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which yield the full appraised value of the land
over the term of the leases, can be totally sub-
stantiacted. Further, the environmencal controls
built into the leases and the fact that oven after
netting an amount equal to the full appraised
value during the life of the leasces, the state
trust will still own the land in a serraced and
landacaped enndition, disorove all the tnacceurate
factiaal ohuegrvations whteh appellant has tnet forth
1 its argurment., [f appellant sertously Shilanks
it can deronstrate that [cauen Soa, 207=-01 asd
97-02 are invalid, tho stace land Departeent
tavitesd and challenges FICO to purite the fasue
vnder the proper adicial procodures,

The only tunue before the Court tn thin

cane 18 the validity of Lease Yo, 206, The

ATLZ0NG Supreme Court in ern o Inventone ot Co.
V.ol MNa ML L., bBULLa, Coaltudy aeciapen

*he lease to be 1n violation of Section 28 of the
Enabling Act and null and void:; the Supreme Court

further declined to express an opinion on l.eases

-20) -
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907-01 and 907-02. This Court should only address
itself to the issues before it. ILeases 907-01
and 907-02 are not before this Court.

The remaining arguments 1n appellant's
quegtion for review Ho. 3 regarding the use of
the product which i3 properly purchased from
State Land are somewhat of a rescript of the
argumont s set: forth 0 appellant’s guestion for
reviow HNo. 1 oand have been fully counterod and

¢ L demdnte! above,
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ARGUMENT
IV

THE ISSUES PRESENTED
IN THIS APPEAL BY
FI1CO ARE MOOT

The only issue ruled on Ly the court below
in granting Pima Mining Company's motion for sum-
mary judgment on Count Four was the validity of

ftease 906, In a special Action the Arizona

Supraelre 2ourt in Farmers [avestsent o, v, iea

e R .. Bt i e AN S TS R M T T S SR, L S i, A T T SR o I T oo

Mining Co. gupra, cvepressly held "whasy Stote Land

Department Ladsce HNOo. 906, boing tn violation of
the Aftzond Conutitution and the Act of Congress
as exprended L Artrona’s LDonabling
skl vold.”

The only relief rought Ly 2100 (i Count
Four was Lo have the leaue aet golde thereby
tg minating the sale of watrr uader the leage.,
This objective was accomplished by the Arizona
aupretre Court decisnlion., he practliice 0f Arizona

appellate courts 1s not to decide i1ssues unless

requlired to do so in order to dispose of an appcal

-2 -
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undexr consideration. Virgil v. Herman, 102 Ariz.
31, 424 p.2d4 159 (1967). Further, the appellate
courts do not render advisory opinions. Phoenix
Metalg Corp. v. Roth, 79 Ariz. 106, 284 P.2d 645
(1955). The question regarding the validity of
lease 906 has been fully resolved. The lecase was
declared null and votid by the Acizona Suprere
Court. Any deciston by this Court on whether the
SUAate Nags the right to sell naturael oroducts of Lthe
trust whon the noticoe, appraizal amnd auction re-
gutremrents Of the Enabrling ACt are set, whether
Pl brust ren <an Lo o deoploeted by urposing eriticonl
deeuntbvater caonle restrictiong of state Togne
propecty and products, wiether the Jdugirine of

. . . + . . . . - . i e . - . .
roasd3onable e pmost e ann ! tesd o rea v e snedn

" n

Ly o purchascer of water fzrum Lhwe trust, and tncdeed,

Whethier PLIa Mining Coroanys’'s use 13 & ConelaCual
vuso, would be advisory only,

This review of the lssuces presentoed by
avpellant cannot affect the validity of Lease

NOo. 906. The Court should therefore decline to

FCTL001869
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issue an advisory opinion in this case.

Respectfully submitted,

by e ra

YA

'y

@

4
22
PETER C. A;ULATTO
Assistart Attorney General
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AFFIDAVIT

- e

STATE OF ARIZONA )
) $S .,

COUNTY OF MARICOPA }

TR LY

PETER C. GULATTO, being first cduly aworn,

aal FR 'ﬁ.# a;ﬂﬁ_‘. :

; upon his oath deposes and says:

That he scerved che attornevs for appellant
; and appellee, Pima Mining Company, in the fore-

/ Joing case by forwarding two cxact copics of

APPELLEES' ANSWERING BRIEF in a sealed enveloune,
Lirst claus portaqge preopaid, and degosited qane
in the United States matl addresacd teg

Mark wWilser, .
anoell s Wilser
3100 valle Voo ntey
Phoarnix, Arisond 85073
BrUCe A, Hewvan, Jr,, s,
Musties, Peelefr 5 Oargert
Qric wiliahire Boulevar:d
Loyt Anvgeley, Calitorsia 93317

Joenn C. bary, By,
ﬂ Vg bt te SLLN
Jda TLANTARCLLICH i
Tueaon, Arizon

o
thin ‘?b day of Jgu

' = i P -

Subscribed
day of July, 1974,

Notary pPunlic
My Commlssion ExXpires: ,
October 18, 1974
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case
No. 11439-2, Appellees’ Answering Brief in Farmers Investment Company v. Bettwy, filed September 23,
1974. Court of Appeals Instruments (Part Two) Page 118 with 28 Pages of the Brief following.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file. ,

Subscribed and sworn to before me this )

Notary Public State of Arizona |
Maricopa County

Eita !ouze Muir

My Commission Expires

_04n 3/&_@9

. . D
My commission expires {_~ ’ / %, / A
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