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In the Court of Appeals

State of Arizona
DIVISION TWO

No. 2 CACIV 1645
Pima County Supenior Court No. 116542

A il et S

FARMERS INVESTMENT COMPANY, 3 corporation,

Appellant,
vs.

ASDREW [, Betrwy, as State Land Commussioner and
tie Starte Laxp Deprarrsest, a depanment of
the State of Arnizona, and Pista Misieig Co seany,
A Corporabion,

Appelices,

T BTy o i e W .

APPELLEES BRIEFE.

STATEMENT OF (HE (ASE.
{. The Mature of the Action.
In November, 1969, Appcllant Farmers Tavestracit

Company Chereafter "FICO™) hiled sint 1n Juna Coune
ty against Appellee Pima Mining Company (hereafter
“Puna™) and three other muning companics alleging in
onc count that the defondanty wete llaing gr(aumlw:\tfr
it violatien of the reavaonable use doctnine. FICO

cought only injunctive relict agaiast the defendants,

As of the date FICO filed its anstant motion Jor
summary judegment, it Complaint had been amended
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to include four counts.’ The first count of the amendzd
complaint sought injunctive relief against all mine de-
fendants fo. violation of the rcasonable use doctrine:
the second count sought an injunction against the
State L.and Department and all the mine defendants for
using State rights of way to transport water in violation
of the rcasonable use doctrine; the third count sought
damages against all the mine defendants for having
violated the reasonable use doctrine: the fourth count.
the one in issuce here, sought an injunction against
Pima and the Land Department restraining the takies
of water from Pima's Commercial Lease 906 and {or a
declaration that the Lease wus invalid, voud and o
breach of the trust created by the Enabling Act,

On June 15, 1973, FICO filed a motion {or sum-
mary judgment on Count V. On August 28, 1973,
Pima also movad for summarey judement on Count
V.

2. What the {oue Was,

FICO concedes (Bnief, pp. 2-3) and Pima agrecs
that the sole issue rased dy FICOs summary judg.
ment motuon was whether Comacrcial Lease 906
was in violation of the Enabling Act and thus void.

The partics disagree as to the issue rawsed by Pima™
motion for sumuuiry judgment. Pima contends and
dicially admits that ot raised no xsue other than that
raised by FICO, namcly, whether Commercial Lease
906 was in violation of *he Enabling Act and thus

v ¥, . % ¥, rE

LA % | F . .= 4 . ¥ * ™S . ]
YOI, 2% LHIG SALINLEAIL L VA NGO TGRS, Lt i) i“bilhu
and presented evidence below solely upon the issue of

g ke Sl S

VAlthough designated by Pima as part of the record (Revord,
p. 173), the amended complaint was »ot includ 3 in (he Ab.
stract of Revord.
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whether the instant lecase was valid under the Ena-
bling Act. (Record, pp. 66-85  22-127; 140-147.)

FICO contends (Brief. pp. 3-5, 7. 25-10), that the
affidavit submitted by Funa s whow raised a question
regarding the validity of Pim. 5 opcerations not raised
by FICO. To the contrary, this afiidavit specifically
was addressed to the sub-issue raised by FICO as to
whether the State Land Department was commitling
“waste” by havipe entered into this lease.

F1CO expressly raised and argued this tosue of waste,
(Record, pp. $0-52) Pima devoted one section of its
reply mcvorandum to this asuc of "“waste” (Record.
pp. 75:-79), arguiny on the basis of sad affidavit that
no waste was being vcommitted because of the beacfit
o Arizona from the antegrated arrangcmnent with Pima
iRecord, p 77 Thus, no adibtional or pew 1aue
wis prosented to the court by Pima.

FICO repeatedly aidvised the Uonrt that there werte
only limited issues imvobved in Count 1V, which were
peculuar o Pima i Record, ppo 1201210 1321030
Thus, when other mune Jdefendants roguested the right
to arguc ot the heaning upon the summary  Judgment
motion beeause of thar [ears that the recionable use
tsite mught be anvolvad an the moton, FICO objectal,
saying this would only blur, obluscate and confuse the
“limited issues involved 1 the Pima case.”™ (Record.
pp. 121, 1330 The kewer court agreed with FICO and
TRV L WL UL TCIREEES drpuc at the Near-
ing. (Record, p 1390

Morcover. FICO had requested® claborate discovery
from the defendants upos the tssue of reasonable use

'None of the ciaboarate diccovens requested by FICQO, agreed
o by the defendants and onderad by the Court has been com.
menced, except for a prehimunary oxchanve of a catalogue of
Jocuments upon which the vanous parties rely,

_
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because, FICO represcnted, in reaching its decision
upon that issue,
“this Court will be forced to weigh complex and
detailed testimony of numcerous experts cach of

whose conclusions are hikely w0 be vigorouddy de:
bated.” (Record, p. 21.)

To conclude, 1t was opparent to Court and Counsl,
that the complex issues generated by the reasonable use
doctrine were not to be deadad an the summary jude-
ment procecdings involving the vabdity under the En.
abling Act of Lease 906,

J, How the Twue Wy Decided and What the Judg.
menl Yas,

The lower court demcd FLIOOY s and graeted Pima’s
motion {or summary judgment on Count IV, (Recond,
pp. 1031640 AN that was invelved therdm was the
determination that the instant lease was net youd une
Jer the Bnabhing ot FLCO thus could not provad
uynder Count IV and Puna thus W as entitled to o yudg:
ment declanag the salidits of the loaswe Judgont was
entered and the matter was dirceted to be severed (or
appeal purposes 1 Revord, pp 16:4-165.)

FICO now contends (Briet, pp 5. 1) that the torm
of summary judwinent gencrally wdpudicinted the tsoues
under Count IV and somchow deternuned the g
of reasonable use tavorably to Puma and against FICO
As a buttress to its contention, FICQO points cut that
the allegations 1in ity A\ opeaded Complaint regarding un-
reasonable use were incorporated by reference i ats
Count IV, (Briet, po 5 Yet. FICO never broucht o
the attention of the fower court s present charge that
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the Court had decided by its judgment an issue upon
which the partics bad not submitted evidence or argu-
ment.

On June 16, 1974, the Supreme Court adjudicated

’I‘hhc Enuzbling, Act 1ssue by holding that Lease 906 is

null and vahd because 1t is in violation of the Enabling
Act. That Court thzn ordered “vacated and set aside”™
the order of the Puna County Superior Court granting
Pima's and denyiag FICO's motion for summary judg-
ment.

Regarding the sssue of reasonable use, which FICO
wishes this Court to adjudicate, the Court stated:

", .. We conmsidered that the guestion pertaining
(o whether the State L.and Department or the State
Loand Commessioner coald lease lands within o et
cal groupndsater arca upon which to sk swells
and pump swater for use outsude the area cannot
be resolved at this time an the ight of Puna Mane
ing Company’s aflirmative Jefenses. We express
no opinton as ta whethee the doctrine of reason.
able use must be apphed 1o Pima Miming Com-
panys withdrawal of water from the lands the
subject inatter of lLease Q06,7

4. Statement of Ultliinte, Material Facts,

The only issue which Appellant desires this Court
to review 1s that of reasonable usc,

Since Appellec contends that there s not now and
never was any issuc horsin regarding reasonuble use,
and that the parties never submitted any evidence of
facts reparding that issuc, it s difficult to state what
facts are material to an issue of which 1t has been un-
AWare.

,_-__..
|

N\

FCTL001751




e

Nevertheless, two facts which were submatted in ¢con-
nection with the issue of “waste’ 1n connection with the
Enabling Act question also would bc pertinent 1f this
Court attempted to rule upon the question of recason-
able use.

The first fact ts that Pima returns more water 1o
State lands than is extracted from State lands. (Reg-
ord, pp. 84-85.) This water as extracted {from and re-
turncd to the same Cntical Groundwater Arca «nd Lo
the same groundwater bavin or cotic artment from which
the water s pumped.

The sccond fact is that “one of the important uses
Pima makes of the water pumped {oom the coitical area
1s for transportation of Guling from ity null for deprasit
i s tahings ponds on the twa arcas of state trust
land leased to Prna under these two commergial leases™.
(FICO Bricl, p. 12))

5. Questions Presented for Review,
Following are the quostions Appollee telicves are pro
sentad {for fevicw,
ta) Was the taoue ol reasanable tse ¢ involved
in the provecdings below™”
th) Hor was, has that sssue tos become mhoast?

fo) T that ssue s not moot, can that wage be Jde
termuned upon o review of the amstant samesary judg.
nent procecdings or must the matter e refereed e the
Loever court for tnad -0 o tar tuether procecdings te-
Voo the assug
[f the reasonable use wsue s property before this
ourt, v P entitled o summary udement upon
that 1ssue?

I
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ARGUMENT,

1. The Reasonable Use Issue VWas Not Involved in
the Proccedings Below and Thus Is Not Before
This Court,

FICO judicially admits (Brief, pp. 2-3), as docs
Piuna, that FICO's summary judgment motion did not
raise any issue other than the Enabling Act quesiton.
Pima disputes FICO's contention that Pima’s motion
raised other issucs.

This action has been pending in Puna County for
five ycars because of the complexaty of the factual
preseniations necessary upder the reasanable use doce
trinc. The aflicimatve defenses of Puna to cach of the
counts of FHOO s Amended Complaint to which Puma
made relerence 10 the summary Judgaient procecdings
{ Record, pp. SO8 D), and to which the Supreme Court
referred 10 188 opimon are set fath in Appendic A o
this Briel. No one offered evidence vn those defenses
in the instant summuary udgment procecdings because
as the momoranda of the parttes reficct (Record, pp,
64 6685 94 1IR: 122027 140047, 158.162),
reasonable use was not an 1ssuc in those procecdings,

The prayer of Count 1V sought only (1) a declara-
tion that Lease 906 was voud, (1) an injunction re-
straining uses under said Lease, ad () an order that
the Stiute Land Departement cancel the lease and prevent
any further breach of trust by reason of utihzation ol
Lease 906. (Record, pp. 6-7 )

Pima moved for and won only a sumunary judgment
against FICO and in favor of Pima on that Count IV,
(Record, pp. 164-165.)

Thus, the issue of reasonable use was never involved
in the proceedings below,

FCTL001753



—8

FICO argues that an affidavit in opposition to FICO's
motion, or the form of the judgment, or FICQ's plead-
ings which incorporated matter extrancous to Count 1V
somchow might be said to have causcd collateral estop-
pel of res judicata against FICO on the reasonable
use issue, Those fears may be allayed, as Puna hercin
jadicially admits that the assue of reasoauble use was
not and 1s not involved in the summary judgment Pima
obtuined. If the form of the lower court’s judgment somc-
how embeaced that ssac ws having been denided by
the Court, Pima confosses that such was creor.

2. Tre Appeal Is Moot,

This appeal v unuevessary and oot for 1 numbe
of reasons

A, Thb Court Cannot Grant FICO \ay Relef Which 1t Hao
Not Already Won,

I s tequestad eohict dBesct, po 0, FICO aaks
this Court '

o deny the Puoa sumistary pnsdzment motwon and
o vacate the Ornder denying the summany  judg.
ment motivn made by FICO and o grant FICO'
motion.”

The Supreme Court already has centered an onder
vacating the granting of Puna’s and th: :aying of
FICO S tHULIVIE 101 SUBLIS > Juuiniicisi. §aiws, wits sweass
identical “relief” wranted by this Court would be Jdu-
phcitous and unnccessary, The courts do not determine
questions which have become abstract, or moot, or de-
cide any issue unless required to do so to dispose of
the appeal under consideration,

Mesa Mad Pub, Co, v, Board of Supervisors
20 Ariz. 321, 227 Pac, 372 (1924

|
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Virgil v. Herman, 102 Ariz. 31, 424 P. 2d 159
(1967).

FICO also has asked that this Court “grant FICO’s
Motion.” Obviously, this Court has no jurisdiction to
grant any motion ot FICO with respect to any aspect
of the Enabling Act issue, as FICO carcfully has cx-
cluded same from its Notice of Appeal. {Bricf, p. K.
Record, p, 168)) Yetr, as FICO judicially has admitted
(Bricf, pp. 2-3), FICO'S motion raised only the Ena
bling Act 1ssue. Thus, this Court has no jurisdiction to
crant FICO's motion. <t should be noted that the
Supreme Court, which has sole juriadiction over the
Frnabling Act tssge, soecilicalls seleained from Lrder.
ing that FICOs motion be aranted.d

Furthormore, o sevens osvnlent apon anadlyas of the
sGitus of this matter, that this Court ¢ould grant ne
relict to any party.

Suppuse, for caampic, this Court ruled that Piuma
was making a reasonable use of the water withdrawn
por Lease Q06 Cleariy ot gould ot alfieas Puna’s sym.
mary judgment as ot has Boen wacated upon an e
dependent ground by the Supeemne Coust, [t would Ix
quite ununportant for thus Covet 1o rule that the use
Puna mieht mabke of the water oblained {rom Lease
W06 would be reasonable singe the Supremie Court has
ruled that no more wiater mav be obltamed under Leass
Q06

Since the entiee thrust of FICOs Count IV and i
motian for sumpary yudement thercon was directed 0
prevent fucther use of water obtained per Lease 906,
and since no mwore water will be obtamed per Lease
006, the case is simply moeot. The courts are not in

.,‘_!
W ] A S

r ¥ "
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4
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the business of providing advisory opinions about
what might occur if water is obtained per another Jease
nor about wacther operations under Lease 906 might
have been questioned for a different reason had not the
Supreme Court rendered its ruling regarding violation
of the Enubling Act.

ADR. Development Co, v, Gicater Artz, 8. &
Loan Ass'n. 15 Anie. App. 206, 488 P, 2d
471 (1971);

Buldwirt v, Arizonag Flame Restaurani, 82 Ane.
383,373 P. 2759 11957,

Phoenix Metals Corp. v, Rotin. 79 At 1o,

R84 P2 6i5 i l9ssy.

B The Sopecxme Coort Haey Ruled Tha! the Resanable Uswe
lwwe Cannot vuw B Hewlied
The dSupteme Coutt, i dopornng of s aspegt of the
teview of the summarny wdgient proczadings, stated:
"o We consudered that the guostion pertaimng
(0 whethore the State Land Dopartinen? o the State
Land Commsiones voulld foase famde aithin g
CORCal grauidswateor arca speon abch Do sink weils
At putnp watcr for uw vuividy the afca cannat by
torolved gt ths e o the hight of Puna Miming
Compand’s affirmatine Jelonas, W gaproyw o
opinton as (0 whethor the ditaine of reasonable
usc 1sust be apphed o Puma Miming Company™s
withitraw.e of waies foons the lunds the cohieet

pratter of 1 oa.o Vi

Little else need be said. In plain, <omiple language.
the Supreme Court has determined that the reasonable
usc 1ssues of this omvil achion, at least insofar as Pung
1S concerned. cannot b oresolved witheatr o trial of
complex facts.
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[t would be quite unfricndly of FICO to continuc
to suggest to this Court that it decide this issue in
light of the Supreme Court’s determination, Indecd, the
Supreme Court an 1971 refused a request by FICO
that it asswine junsdiction and  grant an  injuaction
aganst Pima, Pima objected then on the basis that its
afficmatve doefenses required o trial. Apparently  the
Supreme Court agreed as ot Jdechined, on May 4, 1971,
o accept junsdiction of the maticr.

J. Thk Court Cannot Determine the Iwsoe of Ren
sonable Use Upon the Present Record,

As authenty for the abave profosiion, and as the
Law of this case, we probably nocd ate oaly the Su.
orcie Couets detvemeanoon that the reawnadle uw
issuc cannot gow beoresolvad e hight of Pima’c af
firmative defonses o addition to this eetermnation,
there are a nuniber of factors s hich demonstirate why
this Court MY 0L N cosodve (his tage of e aclon

pending below,

Boest vt would Yoo oareat surprne o Judege Roviston
for g 1o lcara that he Jdeterminad the numerous mat-
ters amvolved i g consideration of the reasonable use
ixue. Horhat iskue shonld have heen decuded by Judge
Roylston, 1t only seems {air, a< swell as sensidle, for
him to be given the oppertunity fo fear evidence and
arsument upon the matter. It long has been the rule
that appellate courts will not rule upon matters not
clearly presenied to the trial court. If tniajl courts arc
to be reversed upon matters, they should first be given
the opportunity to understand that they are being asked
o rule. so that they may reguire what evidence and

argunicnt they dectn apptopinils.
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As stated in Milanmt v. Milam, 10l Ariz. 323 419
P. 2d 502 (1966):

L1

Notwithstanding, we think the rule de-
manding that questions be first raised in the trial
court before they will be considered on appeal
has application here.

¢« + o @

“Plainly, a party should have the opportunity to
avoid a reversal and the cxpense anmd delay of o
new trial by reqquining that questions such as the
one now rased be hiest submitted for decision at
the trial court level.”

And, i Adetna Caswalin & Surety o v Palley Na
tonal Bank, 15 Ang App. 13, 488 P 2d 837 t1971).

The gl court diud ot hase an opportunly
therefore to pass on thiy e Under oy it
stated tude that ssues not raned 10 the thal court
shall not be conuidered on appeal, defendant's cop
tention here must faul”

And in Pavne v, Puvne, 12 Ane. App, 434, 471
P. 2d 19 (1970):

“Turming now to the sceond reason, we state
the genceal law an Anzona that 4 parly  ust
tuncly present his leeal theories to the trial court
SOAS 1O BIVE LHIE §iat wOuit el Gppoiiulie O D
properly.”

Even more fundamentally, the partics swhese rights
are being affected by a summary judement determina-
tion should be aware of that fact so that they may
present what evidence and rave what triable issucs exist.

Here, FICO admits that its motion did not raise
the reasonable use issue. Pima agrees and contends that

_
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neither did its motion, Thus it is absurd for this Court
to be asked by FICO to reverse or affirm the “ruling”
upon that issue (cespecially since the Supreme Court
has said that this cannot be done).

In order for any court to rule upon the issues in-
herent under the reasonable use doctrine, it would be
necessary to vxamine the pleadings and then the proof.
In Appendix “A” hereto are et forth the affirmative
defenses’ of Pima to cach of the four counts in FICO's
Compiaint.

As owas speafically brought to the attention of the
lower court in the instant proccedings, there s evidence
Ly support these defenses (Regond, p 8000 A< Appen.
Jrg TRT hercto o sot forth the atfadevit of Me Fox re
ferecd o at page SO of the Rocord Th waee alfidavs
way presented ongually o the Suprome Court g the
19T procccding Additonaily, Puna Ddad o 28 pape fe
port of Profewor Raichard Daves sl the tower court on
October F0, 1974 which coport fuily supporis, with
adumional Jata, the opimen of Me Foo regarding the
Lack of damage e FICO by regenn of the pomping
by Pina

In view of thiy onidence, it obacwsly was Clear o thye
il court as b must b o thes Coutt, that the e
e Puna’s affirmatin e defonses were genuine and
i goexd fathe As slatad in Srevens v, Andeiien, T8
Ariz 331,286 P 24712,

“When motion for sumsury judgment 1o pre.
sented, it becomes the dony of the tnial court to

EFI(-(") ff‘qm‘.'*--f('ii t?!c !ﬂ",\ff ey o '\!flkc LTS 'ﬁ:’f b M ¢ 1 3”
ese defenses The motion was Deard on NMav 7, 1970 A that

e saome of FIOOY L e o oo Jomed and O ro-oucr
were faben umder coneadorat o This Toeasr court s L tes
constderation the fepal suttiowney of some of Pim RN

Aafenaes
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examine the cntire record and determine whether
there is any disputed matenial fact which if true
could have a bearing on the kind of final judg-
ment which under the law should be rendered If
it appears that competent evidence will be sub-
mitted tending to prove or disprove such material
fact, the determination of the existence thercof
must depend upon the cvidence submitted at the
trial. The court does not try issucs of fuct, but
only whether the same are genume and in good
(aith disputed.” ™

Consequently, any review of the record would have
indicated to the lower court that no summarny Judgment
could be granted against Pima. Further, FICO con
cedes it did not ask for any determination from the
fower vourt other than reeo-ding the Bpabling Al
Likewise, Puna coneadoy it did not raee the toasomable
use 1w CHoet, pp, 230

Thus it shoukl be apparent that the prosent state
of the record docs not provide to o revienng court any
reasenable or just basis for maNing o determunahon
aboutl an sue which acithee court ner counsel consnts
cred below. [t also should be clear that no judement
can be rendered apgmnst Puna on this soage without 3
tesal which will resolve the conflivting Lactual clams of
the parlies,

4.  FI1CO Has Not Shown a Vielatian gt the Reacan.
adle Use Doctrine.

The philosophy of the “reaconable uswe™ doctrine was
sct forth upon reheanng in the second Briscor v, Cheat-
ham., 75 Ariz. 227, 255 P, 2d 173 t1953). As the
Court there stated:

-
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“A great majority of the states which in recent
ycars have been presented with this problem ad-
here to the principle that the owner of lands over-
Iying ground waters may freely, without liability
to an adjoining uscr, use the same without himi-
tation and without hability to another owner,
providing his use thercof is for the purpose of rea-
sonably putting the land from which the water s
taken 1o a benchicial us,

* & 5

“The prncipal Jdifficulty L the aprhicstion of
the reasonable use doctrine 15 10 detcrmning whal
s feasonable use. There are wvanous uses that
have been held reasonable or unreasonable de-
pending upon the nature of the ww, s reflevted
i e antuiabivns found o S5 AL RIS s
109 AL R 3OS What v a rogsonable use must
depend 1o g great oddent upan many faclon, agch
as the persons anvoived, tho mature of thor usw
and all the [acts and Circumstances pectinent (o
the 1sue. The pandiple 1o well <wrad 1o Restate.
ment of Law of Torts, Comunonts b oand ¢, o
hon 832

R R A such g quostion which mest b
determined in cach case i view of th prrsont
involved and the patticular facts and  Circuny
stances. A use that may be reasonable under cer-
sain crtecamstances as be unrcasonable under dif-
ferent circumstances, and 4 use by A\ that may ix
reasonable as to B may b unrcasonable as 1o O
In some localities certain uses of water may, be-
cause of farrly uniform conditions be <o contin-
uously found to be reasonable or unreasonablie that
in the abscnce of exceptional circumstances they
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can be sard to be so as a matter of law in that
particular place. * * *

“w ¥ % The determination in a particular case
of the unreasonabicness of a particular use is not
and should not be an unreasoncd, ntuitive
conclusion on the part of a court or jury. It is
rathcr an cvaluating of the conflicting interests of
cach of the contestants before the court in accord-
ance with the standards of society, and o weigh:
ting of those, one agaunst the other.

2 & @

"It s axiomatic in the faw that individuals in s
ety must pul up with a reasonable amount of
annoyance and nconvenience resulling from the
othcrwise fawful activitics of their acizhbors an
the use of thar land, » 2 07" '

The Suprcrm: Court has made b clear o two sube
seqquett deciviona that the more ww ol aalor ada)
from the unmediate famd o ahch the water was ox:
tracted s aol dicgal. Alter all, no one can e expeted
10 wse water soicly at the woll sito——aoither people
not cattle nor farmers nor muncey Thus, 0 Stare v
Anway, 37 Ang. 2006, 349 P 2d 774 195Q), the Sy
preme Court held b was lawful to disget woll wateen
ftom one patec! of land for use upon aoither parced

In the sceond deorsion o Jarves v, State Land De-
pertment, 106 Anz. S06, 479 P. 2d 169 (19709), the
Court avain stated the reasonable use rule

“Percolating waters may not Iv uxd off the
lands from swhich they are punmgaa o thorohy
others whose lands oserlie the cotmon suppiv are
injured.”
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The court then made it clear that water could be
withdrawn from onc parcel of land and used in another

provided the latter overlay *‘the common basin.” As the
Court put it:

“Tucson questions whether on cquitable prin-
ciples 1t should be prohibited from dclivering
wvater to Ryan Field. Ryan Field is an airfield
which we understand his existed at feast as long
ay petitioners have cneaged o ageicalture, s
ds overlie the Avra-Altar water basin and geo-
graptucally v Yes swathin the Marana Critical
Ground Water rea so av to entitle it 1o with.
draw water from the common supply for all pur-
poses cxeept agnicelture, Tuswon should net be
prolubited (rom Jelivering water 1 Rvan Ficld for
fawful purposes sinee the Ryvan Ficld supply s
(rom the (ommon sy over which st ley and
from wiuch o could degally withdraw  waler by
sinhang s o soclhy for domnostic purpaonses,

“Tucson's delivery of water to purchasers with.
i the Avea-Altr deamnage arca but outside the
Marana Coatical Ground Wates \roa 35, however,
without cguitable sanction. There s no i hication
in the recurd that these ustomers of Tucsen oser
lie the watvr baun so as o coimme witing the pran.
ciple apphcable to Ryan Fickd. Uatd Tuceswon can
cstablish that s customers vulside the Marana
Critical Ground Water Area but within the Asvra.
Altar Valleyy deamnage arens overhe the water
basin so as 1o be entitfad to withdraw water fro:
it, there are no cquitics which will reliese 1t of
the injunction heretofore issued.”

In Jarvis, the Cowt also ciephasized the further
requiremient of the reasonable use dodtnine, naincely
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that the plainuft be damaged by the withdrawal and
use of water. Thus, the Court held that if Tucson
purchased and retired from water usage previously
cultivated lands, Tucson could withdraw and usc un
amount cqual to the annual historical use upon such
purchased lands.

The toregoing gencral principles have the follow.
g apphcability to this cuse,

First, FICO has offcred no prool of s anjury
from Pona’s water withdrawal, The undenicy fact n
cven the nstanl summary judgment procecding s that

there is deposiied on stale lands in the ene ontecal

grountdwater arca from which Puna witlsdrawss water
more watce than s withdrawn, ( Regord, pp. 8483
Pima's Tenth Affiemative Delense (App. A) aned the
alfidavit of Mr. Fox (Record, p 30, App. B) rofics
that there would be more water recharged to the ua-
derground supply from ainch Lease 906 water was

taken than was taken from Lease 906

Sccond, FICO itself admits that Pama makes yse of
the instant water within ¢ven the same cnitival ground:
water arca lrom the water was taken, As FICO states

1%

“Onc of the unportunt uses Pima makes of the
water pumped from the cnitical arca s tor the
transportation of Guling from s il for deposit
in ite tailing ponds on the two arcas of state trust

lind leased to Prma under these two conmmmercial

lcases.” (3rnef, p. 12))
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Usc of water for transportation purposes is specif-
ically allowed under the Groundwater Code. 45 A.R.S.
301(3).

Third, FICO has not disproved the contention in
the Seventh Affirmative Defense that the waters of
Pima and FICO are severed by a vertical fault barrier
so that FICO 15 not damaged by withdrawal of water
by Pima. This Defense is the subject not only of M.
Fox's siad athidavit, but also of the aforesaid 25-paze
report of Professor Davis

Fourth, FICO has not disproved the contention that
all of Pima’s pumping and use of water 15 upon land
overlving the common baan as st forth in Pima's
Fourth, bPauth a-d Bighth Afliemative Defenses. As
porviad oat w Me, Fod's affidasit, for example, sub-
stantial guantifics of water afe produced at the seny
it wheoee Puna aperates, although the nicher sources
of water, of ¢eurse, are 1 the arca frevn which Puma
has its industnal pumps.

Fiufth, FICO has not Jisproved Puna’s Ninth Af-
firmative Defense shich estabhshes that Prma has oo
tred agncultural land  winch  formerly  used 7,000
acre fect of water per year and that Puna thus i< en-
titled 1o consumptively use that amount of water per
the rule of Jarvis. In Jarvis. the Court suggested that
legislative intent to faver municipal use over agricul-
tural use would be o factor in allowine Tucson to use
an amount of water caual to that relired by Tucson’s

purchase of lands.
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Here, the Legislature clearly has indicated the prior-
ity of industrial use over agricultural use by exempting
industrial wells from the scope of the critical ground-
water code which applies to irrigation wells. 45 A.R.S.
301(3); 45 AR.S. 322.

Sixth, FICO has not disproved the affirmative de-
fenses of laches and adverse use set forth in Pima's
A rrrmative Delenses Nos, | oand 2.

Sesenth, FICO has not disproved Pima’s Tenth Al
firmative Delfense which sets forth the reasons per Re-
statement of Torts $832 cogarding why no injunclion
should be issued against Pima. _

Pima has treated only 10 summary, cursory fashion
the reasonable use theory and s application 1o tha
case. The fearon for thiy s that we cannol congase
that tus Court could undertake any meaningful con.
sidetation of *hat ssue 1 the hght of the circumsiances
here present.

Conclusion,

The ssue Appellant secks o have this Coyry deo
teriming s one which the pathicr dud not present to the
fower Court nor one which that Court consiously
ruled upon. BEven of this sue were before this Court,
there 15 no reason {or this Court to consider this ap-
peal. FILU nas votned ftose o Supeome Tournt 2l
the relief possdic under its Count V. Lease 906 has
been declared null and void. FICO can obtain no
further relicf from this Court,

FICO apparently secks to have this Court render

an advisory opinion upon the reasonable use  1ssucs
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cven though the Supreme Court specifically has stated
that this is not possible to do in the light of Pima's
affirtnative defenses to the Complaint.

If FICO wants to raise the reasonable use issuc
against Puna, it should do so by specifically so moving
betore the lower Court which then would huve an op-
Posiunity o determine whether triable issues existed.
fooceedings of such nature should not e commenced
. ¢ the fiest tinean a Court of Appeal

For the forcgoing reasons, Pima respectlully sug.
gests that the appeal bo disaissed.

Rospevtiully submirted,

Viesiry & S
and
Mustex, Pestya & Ganrete,
Attornevs for A ;i;w!!rr.
Pina Mireg Company,
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APPENDIX “A.”
irst Affirmative Defense to Each Count.

In 1955, defendant drilled and completed its Wells
Nos. 1. 2 and 3 in connection with 18 initial mining
and drlling program which processed approximately
3,000 tons of ore per day.

In 1962 and 1963, the {irst and third well, respec-
tively of defendant were deepened and improved.

In 1963, defer .ant made an cxpansion of its mining
and mulling operations and increasced 118 capacity to ap-
proximalely 7,000 tons of ore per day.

In 19635, delendant dalled s Wells Nos. 4 and §,
and commenced pumping therelfeom in 1965 and in
1967.

b 1968, dedondanmt comanameed o further cxpan:
son of s mtune and suthing oporahions wlach s
complatad i 19686, wich rased tts aulling capacity to
appruxumatcly FS,000 tops of ore par dJay

In 1960, Jdelendant dnidled s Wells Nos, 6, 7 and
8 (rom winch watce was Liest pustiped 0 1967

fn 19266, dolendant commcncad, and wr 1967 com-
pleted. a further capansion ol L0y miming and milling
aopcrationy {rom 1X,(80 tons of ore per day 1o 3 project.
cd capacity of 30.KR) tons of ore per day, but which
eventuated i actual capacity of UK tons of ore pxr
day.

in 1508, Qoisndunt delled and biest pumped water

from 1ts Well No. 9. In 1969, d<lendant drilled and in
1970 Lirst pumped water from s Well Noo 10, and
drilted it Well Noo 11 Defendunt detled its Wells
12 and i1 in 1970, aficr baving obltained permits so
to do from the State Land Department in 1969,
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In 1969, defendant announced plans for and will
complete in 1971 a further ¢xpansion of its mining and
milling activities, which will increase its capacity to
mill ore to approximatcly 54,000 tons of ore per day.

At icast as carly as 1952, and thercafter, plaintiff
believed that the groundwater in what was to becmne
the Sahuartta-Continental Crnitical Groundwater Arca
was being used and depleted faster than it was boinyg
recharged.

At least as carly as 19584, and thereafter, plaimnuff
also believed that any further withdrawal of ground.
waler {rom the Cntical Groundwaler Arca necessanly
would adversely affect the groundwater supply for ali
of the farming lands in the Sahuanta-Conunental Arca

Phuniiflf Lnew i 1950 that water nights aaght by
lost by estoppel and haow that in onder th obtam an
injunction agatnst the unfcasonmable uswe of water o
was necessar, (o warn the alleged llegal withdraacr
of water befor: the latter made latge ovpenditures in

furthcrunce of publicized plans o wathdraw  agice

Plaiptdl Know as carly as 1957 or 19585 that muincs
were using walee {or thor operations, amd that delend
ant pumped water up o ats mine and mndl area, which
was about six aules away from the wells {rom which
the watcr was takcen.

In 193X, three years after defendant had complered
its fiest three weils acar the Santa Crue Riser, plair.
uft bought iis tand v the Sahuanta Arca fally know.
ing that defendant’s wells were nearby,

Plaintff knew as carly as 1961 that defendant™s con-

centrated pumping of water had lowered the latter’s
water  level approxumately 300 feet from 1OS6 0 o
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1961. Plaintiff also knew in 1965 that the pumping of

water for the milling of copper ore was expected to
increasc.

At no time prior to 1969 did plainuff cver complain
to defendant about or protest its use of water from
the wells which were located nearby what 1s now plaiu-
Uff's Sahuanta Farm.

Through November of 1969, defendant had made a
capital investment of more than S80.000,000 in con-
nection with the crection and maintenance and cxpan.
sions of its nune and ol and related facilittes. Al
though plaintff knew in advance of defendant’s com-
mencement of activities and expansions, plannutf never
objected cither to defendants imtial bulding of us fa-
cihities an 19585, nor o any of the cxpansions thereof
which ook place in 1901, 1965 and 1966 all of which
activities were weil publicizad in the Tueson, Arizona
and national press. Nor did plantdf object to the pump-
ing of water by defendant in conncction with any of
defendant’s operattons uatil platnulf informally ¢om.
plained in the Spring of 1969,

Plaintfl misled Jelendant into behovire that defend-
ant could so pump water for use in conncction with s
mintng and mithng vpcrations, and allowed defendant
o expend over 80,000,000 osnor o the tme wat
plai "ff first raised any objection o the use of water
by de.cndant,

Plainniff shersfoee o codie G 150003 and ucieanyam
would be greatlhy prejudiced should  plaintiff's  now.
asserted rights be recognized. and plaintiff thercfore
should be estopped from asserting the equitable relic
it seeks herein.

)
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Second Affirmative Defense to Each Count.

Defendant further alleges that * - taking of water

from its wells in said Critical At and use of such
water at its Pima Mine has been open, apparent, no-
tortous, continuous, hostile and adverse to plamuff and
to all other persons for a period of more than ten con-
secutive years next preceding the filing of this action
and any notice to sid defendant of the nghts plamnuf(
now cluims, whereby plaintiff’s alleged clatim s barred
by the provisions of Arizona Revised Statutes (1956)
$12.520.

Third Affirmative Delense to Each Count.

On November 25, 1969, plaatdf Oled an apphea
tion with the State Land Departinent s which it gsoacet
cd that the waters from which sts wells pump may I
pumping water e a Jdelimte ooderground  channgl
lucated bencath the sutface of the carth i the Santa
Cruz Valley and following the genceral course and ds
rechion of the Santa Cruz River. Also, v 1952, plan.
tlf as a member of the Santa Cruz Undergroundd
Water Usery’ Assowistion, contonded to the Areona
Underground Water Commission that the waler undee
the Santa Ceuz River tow Jands 10 the area from Tucson
South to the Moxcan botder was undorground of the
Santa Cruez River, that s, was an andcreround stecam
according o law, and therefore was subject to ap-
prﬁ?rim;ﬁn |

[ o tricr of Tact hads that plantifl be corredt i ats
asscrtions of fact that the waler swhich it pamps 8 an
underground, channclized stream, then it may no! com.
plain herein of defendant’s use of underground water,
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Fourth Affirmative Defense to Each Count.

On December 21, 1948, in pursuance of the author-
ity vested i1t by A.R.S. 45-303, the State Land De-
partiment designated certain land as the “Santa Cruz
Groundwater Basin™. All of defendant’s pumping and
use and all of its mining and milling facilitics arc locat-
c¢d within the boundaries of said Santa Cruz Ground-
water Basin,

Pursuant to ARS8, 45-301(5), the "Santa Cruz
Groundwater Basin”™ s defined to mean "Land overly-
ing, as nearly as may be determined by known facts, a
distinct body of greundwatee . 0 7 As g result of the
forcgoing plantff s not injurad by il has noe rights
to be alfected by the withdrawal of water by defend.
ant for use in any part of s faahitics or in any por-
ton of sid fand oveslvng the “dostingt axdy of ground.
water” referecd v A RS 43300

Fitth Affirmative Defeme to Bach (ount.

On lune 2, 1984, i pursuance of the authenis
vested W it by AR S 3303, the State Land Depart.
ment designated ot faed as the Sahuarnta - Contr-
nental Subdivision ot the Santa Cruz Groundwater
Basin, AL of defendants pumpnng aod use and all of
ite mining and eulling facihtics are located within the
boundaries of satd Sahiwanta Cont nental Subdivision of
the Santa Cruz Groundwater Basin,

Pursnant to A RS 4530060, smd Subdivision s
defined 10 mean “an arca of Tund overlving, as pearly
as may be deternuned by known facts, a distinct body
of groundwater. [t may consist of any determinabie par
of a croundwater basin.™ N« o result of the forepoing,
olaintiff is not anjured by and has no nghts to be of-
tected by the withdrawal of water by defendant for use

_|
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in any part of its facilitics or in any portion of said
land overlying the “distinct body of groundwater™ re-
ferred to 1n A.R.S. 45-301.

Sixth Affirmative Defense to Each Count.

Approximately 90% of the water which 1s pumped
by dcfendant from the Sabuarita-Continental Critical
Groundwater Arca has its ultimate use an sad Critical
Groundwater Arca by defendant for o legitimate and
proper industeial purpose. The important and bencls-
cra) industry which defendant operates 1in Pima Coun.
ty, thersefore, should not be shut down merely because
[0% of the total water which i pumps 15 copsumphive.
ly used outstide of sand Critcal Groumdawater Arca,
an such amount, under the citcumstames of Hus i,

ts (e riinimi

Seventh Alfirnmative Delense to Each Count.

The walee which comtitutes the swrog of supply of
Al wells of defendant, cxcept s Welle pumbereed 2 and
3, v completcly separatad from the water which ¢omt
tutes the sourve of supply for prantdfs swclls by
fault o faults o othee smpermcable barrcr Theee
fore, except for smd Wells Nos. 2 and § of defendant,
the waters which defendant and plamtdl pumn arc
from diffcront and scparated water baan.. As o rosull,
olaintiff s pot wjpured by and has no gttt o complun
of the use by defendant of the waler which 1t pumps
from 1ts said wells.
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Eighth Alternative and Affirmative Defense to
Each Count, '

The land on which all of defendant's wells (except
its Wells Nos. 2 and §) and on which its mining and
milling facilities are located, all overlic a common wa-
ter baxin which is hydreaulically  interconnected and
completely  severed  from witer supplying  plamntlf's
land. Conscipuently, defendant v not taking or using
water off the land to which it is subjacent, and plain.
G iy not anjured by and has no night to complain of
the use by delendant of the water wiuch ot pumps {rom
s sard wells.

Niath Affirmative Defense to Fach Connt,

Detendant hasy purchawd Cortimn avreage of agrs
cultural Land withia the Soluatsita Conunontal Crtical
Groundwater Arca which, Jdefendant behicves, had an
annual water usagce of approximately 7,000 aore {oel,
and will have retired sam- froin agacullural wse by
the time of tite taal of this action, and therelore has
the cquitably nght 1o e 10 Uy minmy and authng
and related operations the hatorical water uwe of sad
land, which cxdeed sand operation’s comyumplive use

: $ gt Lk
OUIIC Norlad A G gyen oy u‘.:frf

Tenth Affirmative Defense to Fach Count,
Defondant v making reaconable use of the waler
which it pumps from simd Critweal Arc:. Sawd water
i< being used i o profitable rmiming and milling oper-
ation in which there was inveded over S80O.G0N.000 as
of November, 1969 D-fenduant pays substoantial taxes
to the County of Pima and the State of Arwzona. For
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example, the total property taxes paid to Pima County
in 1968 were over $1,373,000; the total royaltics paid
to the State of Arizona for the ycar 1968 were over
$935,000; the total sales tax paid for the year 19638
was over $979.000; defendant paid Arizona income
tax of over 3305,000; the total payroll of defendant
for the year 1968 was over $5,796,000.

On the other hand, plaintiff’s use of water has been
for an agncultural operation which could not hase
cxisted except for subsidies: in 1968, pluntff received
over $327,000 1 subsidies; in 1969, petitioner re-
ceived over $658.000 in subsidies; and in 1970, plain.
Ul recaved over SRAR,000 i subsidics, s of year-
cnd 1963, planuff had a total Jdeficit of over ST,

Appraximately 809%  of the watee which defendant
pumps foe s use s rovhargod anto the water table with
i the Cntical Area and v rcturned to the under.
ground source of supply Trom wlieh Jefondant takes
its water, Thus, defendant consumptively vses only ap-
proximitely 209 of the total water which it pumps,

Plaintiff consumptively taes over 90 of all the
water wihuich b pumps, and therclore relurns o s
underground sourve of supply o0 more than 109%  of
the water (b pumps,

The conflicting interests of plamtff and defendant
to the water i sad Criical Area reanere a determina.
ton that the use of water by defendiunt mmvolves o
hicher social use and greater utility than that of plain.

0ff.
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Thirteenth Affirmative Defense to Eaci. Count.

Plaintiff repeatedly has increased its irrigation usc
of groundwater within said Critical Groundwater Arca
since 1954, From 1965 throuvgh 1969 on its Sahuarita
farm alone, plainuff has doubled its production and
consumptive usc of groundwater. Plainuff has planted
peccan trees i replacement of previous crops so as to
double the requirement for, production of and con.
sumnptive use of groundwater,

Any damage which plainuff may have suffercd
from any (all v the water level ain s welly s due to
causes other than pumpming of water by defendant.

¥ % &
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APPENDIX “B.”
Affidavit of Robert C. Fox.
[n the Supreme Court of the State of Arizona.

Farmers [nvestment Company, a corporation, Pcti-
tioner, vs. The State Land Dcpartment, a department
of the State of Anzona: Andrew [, Bettwy, State
Land Commissioncer of the State of Arizona; and Pima
Mining Company, real parly in nterest, Respondents,
No. 104806

State of Arizona, County of Los Angeles——ss.
ROBERT C. FOX, firsi bing sworn, deposes and

Sayy.

[ am an Enginecering Gueologist §orecanned my Bache
clor of Artean Geological Sviences at the Umiversity of
Cahiforma at Berkeley i 1250 1 hasve an adule teach:
ing crodential whah authorsizes e 1o teach Ground
water Geology, 1 oam g Kegistered Goologat and b
ginecring Guoologotia the State of California

I have had 20 scars of cddenspee and vaned cox
pentence involving goologic, hydrolonie and water qual.
iy surveys, surface and groundwater studics; cyplora.
tory  and production well dalling, the application of
geatopy to phapmng, Jdoupn ana construction of ¢ivil
cngincening worksy and toomng of persoancl in the
technology  and apphcation of scientific methods of
Walcr ey ﬂiupiiiﬂ".:j,

From 1951 0 1969, | was an Engineening Genlo-
gist with the Caltfornmia Department of Watee Resougees.
During thoet peried, | owas i charpe of coologic explora-
non for planning activitics and was a Program Man-
ager for Sco-Water [nteustion Studies, Water Quality In-
vestigations, and Development of Standards for Water
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Well Construction. My last title upon leaving the De-
pariment was Senior Enginccring Geologist.

Among the Water Quality Investigations which have
been conducted was the determination of the nature,
extent and significance of water quality problems and
conditons in the Colorado River Desert Area; the Mo-
jave Desert; the Basin and Ranges Region, California;
the Western Watershed of San Dicgo County: and the
San Luis Obispo County Arca, These investigations
also mncluded investigotions of geothermal waters in
Long Valley, Moso County, Califorma, and the cffccts
of gcothermal development on waler fcsources 1o the
Salton Sca Arca, Coldornia,

Additionally, 1 have been invoived with water weil
standards, that s, the doveloping and pubishing of
recommended  water well construction and  «caling
standards, and the vacouragoment and stimudatwe of
the ure of good water woll deithing peavt oo theoughout
the Mate of Califormn

Certain of my apecial asagnments were as {ollosws
10581959 Deparuncnt Gonlogies Adviser and expent

watnoys duning Santa Maeganty River iy
g;l!iiim, United States v, Pellbreok,

19681968 In Charpe of goolopic studics for Crash
Proveam porfanmng (o igvesigations of al
ternateee iy fie nugivar powcr plants and

sorwater copversion plants
DO 1040 Departinent reprosentative and member of
Sars Dun Obiapo Copnty 500-'Vat22 Inte.

!
vion Tash Porge Compitiog

1964.1969 Department reprosontatine to United States
Atome Encroy Commiission’s Ssmposiums:
Enoincering Wiath Nuclear Explosives.,
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Since 1969, I have devoted my cntire time .0 being a
consulting Engineering Geologist servicing various gov-
crnmental, industrial and private cntities regarding
vartous water problems.

Since October 1969, | have been cmployed as a
consultant by the attorneys for Pima Mining Company
(“Pima™) to direct, supervise and make tests and to
render advice in an action No. 116,542 in Pitna County,
entitled Farmers lovestment Conpany v, The Anacondas
Company, ct al. As a rosult of such eanployment, |
have directed, supervised and made numcrous geo-
hydrologic and water grclity nvestigations of Pima
and Farmers Investment Company (“Fico™) wells, the
groundwatcr supplics or sources of «aid wells, and the
peoivgic conditions 1 the subsurface of Pima’s and
Fico’s lands.

All of the data ordered by the Supenior Court o b
furnished by Fico to Panag hax gol yot boont made avail
able to me and, therctore, 1 have not teen adle to com:
plete my final aralyss which 1 will toadee o Pung’s
attorneys, B aver, based on the dats, inforseation, in-
vestigations and analyses to date, | have the following
OPIIONS.

First, Puna Wells, 1, 3, 4,6, 7,8, 9,10, 1}, 12 and
14 herealter, “said Puma’s weils™) are not geologically
or hydraubcally connected swith any of Fico's wells, |
have determined that said Puaa's wells arc physically
independent from, and are 1 a distinct subarey or
compartment {rom ticos woils, Sqed Pima’s wells do
not oblain their undorground water suppiv from the
samic source as do Fico's wells, 1o short, the hydraulic
continuily between smd Pima’s wells and thoswe of Fice
1s severed.
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The reason for therc being no geologic and hyd-au-
lic continuity between said Pima's wells and those of
Fico i1s because of a fault barrier. This barrier prevents
subsurface movement of groundwater, which supplies
said Pima’s wells, from moving over or through said bar-
ricr and co-mingling with water which supplics Fico's
wells.

The grounds of and the facts upon which this opin-
ion is bascd arc as follows:

(1) Modzrn geologic investigations of the subsurface
now include as a device the determination of whether
there may be observed on the surface of the carth
any “hincars” or lines. Such hncars have been found to
be indicative of faulting or other signiflicant geologic
conditions. In my investigations, | became awaic of the
presence of various hacars in the vicinity of Pima's
and Fico’x wells. These hincars were observable from
certain Natwnal Actonautics and Space Adnunistration
photography, (oo antrarcd imagery specilically Hown
for the investigalions in said action, as well as from con-
ventional color and black and white acrial pholtographs.
One such lincar tecnds gencrally 1n a norti-south direc-
ion between Puma and Fiwco lands. This hincar in-
dicated to me the advisability of conducting surface and
subsurface investiganons (o ascertain whether the lincar
reflected a2 fault, and if so, whether the fault had
hydrologic sigmificance.

(2) One of the enes of tosts conducted pertained
to the chemistey of the groundwater supplies of the Pima
and Fico wclls, Groundwater <omnles svere obtuined
from the Pima wells and from the Fico wells, Time and
space limitations prevent o setting forth of all the data
involved, of the chemistey as well as of the other tests.
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but the conclusion I reached from examining said chemi-
cal tests was that the test results showed that (i) the
satd Pima wells on the one hand, and (ii) the Fico
wells and Pima Wells 2 and § on the other, had sig-
nificantly  different mineral character and chemical
quality.

(3) Another scries of tests was a sophisticated
groundwater temperature survey. This survey included
all Puma wells and all Fico wells twhere physically
possible) in oan approvimate five and one-halfl square
mile area nearby Pima’s wells, e, of those Fivo wells
which Jirst could be aflccted by prmping from Pima’s
wells,  This temperature  survey  was  ennducted by
means of a highly waninse themstor which, an cffet,
measurcd the temperature of the gtoundwater stored in
the formation adjacent (o well being tostad. Roadings
geacrally acre tuken at 10-fvot depth increments, Thek
thermistor surveys showed that there was a large, sigrals
cant diffcrence between the temperature of the ground.
water adacent to (1) sard Puna's wells on the one hand.
and (1) the Fico wells and Puna Wells 2 and $ on
the uther.

(4) Another senes of teats anvolved o sensmic s
vestigation by a geophysical team which conlirmed
that there were a sertes of faults and 20n¢s of faulting
in Pima’s land which increased in number and complex.
iy as the Pima-Fico boundary hne swas reacneu. duote
specifically, several of the precise points of fsulting,
located through the refraction and reflection instru-
ments used in the scismic investigation coincided with
the north-south lincar mentioned above.,

(S) My analysis of the well dniller’s logs of pertinent
Pima and Fico wells indicated that faulting was preva-

el i i P Sl
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ent in the investigational arca. Several faults coincided
with those located by geophysical means and observed
on infrared and acrial photographs.

(6) I also analyzed the water level data over a
number of years of the Pima and Fico wells and con-
cluded thercfrom that (1) there were significant differ-
cnces in water level fluctuation in said Pima wells and

Fico wells; and that (1) such indicated the existence of
a barricr between said wells.

(7) The most reeent series of tests which 1 have
conducted arc well interference tests which were con-
ducted to ascectain whether extended pumiping by Pima
wells would have any cffect on the water levels in ad-
jacent Fico Wells. | concluded that Pima Wells 2 and
5 arc hydraulically connected vith Fica’s wells but that
the remaining said wells of Pima are not.

Bascd upon the prosent slatus of (ny investigations,
the forcgoing s a bricl summary of the facts known o
me ar. the conclusions | have eeached regarding my
opinion that there is po hydraulic continuity between
aid Pima wclls and Fico wells. and that the Pima
wells obtain their grounoawater supply {rom a source
that is distinct from that which supplics the Fico wells,

Second, U o my opiron that the land in which sad
Piunia wells, 1ts tathngs ponds, and Piaa’s mine and mill
are located, all overlic a common source of groundwates.,
The underying groundwater in said lapds s hydraulical

ly connected s as to form a distinct groundwater area

' ¥ : %> » t*l- '-rw'n = . ::'*rr.‘, L ’ " . f.-
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opinion arc as follows:

The bottom of the massive, open mine pit from
which Pima extracts its low goaus copper ore presently
is at a level of about 2,630 feet above mean sca level
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or about 600 fcet below the earth’s surface at the pit.
Groundwater is present in said pit and is being pumped
at the rate in excess of 400 g.p.m.

Well No. 11 of Pima, located approximately 1,000
feet cast of Pima’s tailings ponds in Scction 10, Town-
ship 17 South, Range 13 East, contains groundwater.

Groundwater also is being pumped from the Palo
Veede Shaft, localed in Scction 36, Township 16 South,
Range 12 East,

The groundwater temperature of said Pima’s wells,
including No. 11, and the water in said Pima's pit is
consistent with one another.

Third, based upon prcliminary calculations, 1 have
concluded that of L.» water pumped by the Puna
wells, 2y much as BO% .+ rctuened 1o the aquiler sy
tem from wihnch st was punped. The ground of and
the {acts upon which this o,inion s based are as fol.
lows:

Statistics kept by Puma reflect that of the total water
pumped, approximately 90% thercof 1 delivered irom
the tathings thickencrs towards the tailings ponds. The
only losses of water at the tmhnpy ponds are evapo
ration and a nunor amount retained in the whid por-
tion of the tinhings, both of which amount to so.lc
what less than 10% of the water delivered to the tal
Ings ponds.

Fousdh, based upon chemical analyses of water {rom
the taihings ponds, and the previous ¢ocinoal <amphings
referred to above. there s nothing 1n the chemical
makeup of the tailings ponds’ water, with the excep-
tion of total dissolved solids concentration and sulphate
jon concentration, that does not mect US. Public
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Hecalth Service drinking water standards. However,
when recharged water reaches and co-mingles with
groundwater stored in the reservoir from which it was
originally pumped, it will be diluted to such an extent
that 1t wiil :necet the hmits sct by the U.S. Public
Health Secrvice. Samples of water obtained from the
Fico wells reflcet that the nitrate on concentration
of groundwu’'er pumped from the Fico wells exceeds
the U.S. Pobiee iealth Service himits in some cases as
much as 17 e, [t should be pointed out that lugh
total dissolved solids and high sulphate 1on concentra-
tion do not “contaminate” the water supply but rather
indicate a salt content that ts highee than desirable.

Further Affiant saycth not.

Dated: Apeil 23, 1971,
vy Robett O Fox
ROBERT C. FON

Subscribed and sworn to before me, this 23ed day
of Apeil, 1971.

v/ FExsic MeCormick

Notary Public in and for smid County and
State

_|
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
[ Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439-2, Appellee’s Brief in Farmers Investment Company v. Bettwy, filed September 23, 1974. Court
of Appeals Instruments (Part Two) Page 117 with 42 Pages of the Brief following.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)
on file.

Subscribed and sworn to before me this

My commission explres L{;/_’ /. A/

o Notary Public State of Arizona
< 2l Maricopa County

i iy ] Eita Louise Murr
N &/ My Commission Expires
’ W L 04/1 3’2 009
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