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THE ANACONDA COMPANY, o Jima Ceonto
corporation; AMAX (CoPpER Tunevic Tean o
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COMPANY . 435 partners in
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MINING COMPANY, a partner ;
ship; ANAMAX MINTWG )
COMIPANY 0 partnershin, |
;
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ceterence 1s made te the "Statement of oy Clirinal v
statters™ in Appellant's “pening Erief for the po rposce
of tncorporatin g hoeredin the stgtensente there nmade.
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adjacent to FIOH's crchards.,  Sioce ANAMAN has in
PUs ptin argument arpucd issues which are not

! "‘i"‘;“"'." “r H K TSR R WO “vp ] "l ATREE l . S S 4 e f ]#"“..;-'
GOy TS Ve O 11t S BSOS T O H}Jf,.u; Y Chee fourt ot

we bellieve it appronriate to set the recerd straioht

. atp

a5 to just what was before the Trinl Coart and vha

e
Ry

the issues were upoen which the Trial Court ruled.

'ricr to the date of hearing

‘h,

Y177 Patirtion

-l

- kT c T . . - r . a - * [ 3 : :- !'., o - - . W - . - ‘ M .,I O F“! .. o
tor gnjunctive el e tho subject of v npenld

Pl

IOy had filed a4 Motion for

i

Summary Juadement o against

the DUVAL Defendants (ALER. J6-86 which had bheen

suprorted by verittied mnctoeranhc showine the rela-

) . ‘11'_ a . e Y . .y D ym e . . y~ ¥ Py - $ . . L. - - :
orohard and the watoer apes Sy DUV VL gt e o myll osome

e

e e T A N P Cm s . . v L 1 RGP W R R
SCOVel mires distant fres it owells and HiO0's orchard.
'T‘ y ) b ' - ' w W P . # : 1 «" ¥z 8- £ . " e L1 r A . T : .. oo RO T Yy

i s Mot o wi= alwse sy aoarted by oo tinpred tates

Geologiroal Survev nlate map showing that DUVALTs mill,

whoere tie water was used, sat on bed rocox and wos

)

surround<d by tmpermeable, non-water bhearing material,

i

This HMotion was also supported by the denpsition
!4 ; :
testrimony of Boen Messer, o DUVAL executive, admitting

*hat the m1ll was located unon bed rock and that

*

thoroo wWas no aoewvess to eroundwater of conscouence in
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u - ::l“__.';_ . I .

that since TUUSON is not within the %munl e
Lontinental "Subdivision THUCSON s a mattor of Lo
does not bave access teo the "zommon suppliv' of that
subdivision, | ALAMAX incorperated the DUVAL cexhiblits
bv rolercuce,

These were the three motiens Judge Roviston

ruled upon on tav 21, 1974, The orders ¢ntered by
Judge Roylston in making these rulings were distri-
buted to all counsel prior to the r_';;wn.ing vf theo

May 22, 1974 hearing upon FICO's Petition for Injunc-
tive Reliet avainst the well ;-i-\N.-'a"ﬂ'E;‘aX Wwas .ﬂwn dr'l1ling
which is what we are concerned with here.

"THE COURT:  On this barmers invest-
ment matter I didn't intend to just
startle vou giving this rullng this
merning . .. .

"Have all the attornevs reveived o
copy ot the minute entries?” | didn'e
knnow the ruling on this would have any
cifect on whether vou want to ge ahead
on the rreliminarvy 1nijunpction or not.
Nuite Yrankly 1 ussumed that this ruling
-- hecause of this ruling that about
CyUervbDody woulu vo Lr¥ing oo tako Lt oon
up 1o sve what direction we are heading
on the case.”

After some further discuseion, this 1nterchango
oceurred:

s WILMER: oo o0 And as imnvolved
11: the Anamax moticn against Tucson, [

FCTL001712



Assame as a4 matter of law we are not
cintitled to the iniunction because as
e;.lm*elfmcd { rom the record, and from

the deposition of Mr. Hansen, their
position is exactly the same as Anamiax
and as against the City of Tucson and
Duval in that ~-- 1n the arecas of using
the water in the subdivision, and thev
are entitled to the water being 1n that
subdivision.,

"Based on vour raticnal [sic] of the
raline in the Tucson case there 1s - -
well, I assume no legar basais 10+ out
[sic] exnecting vour Honor teo change
vour mind and g¢grant an interlocutory in-
junction, but we are cntitled, 1 think,
te have a ruling from the Court that };_9__'5_1

,;1 & \',r T|| | and 34 ) 2 I 1 < .+- - "L 'i £y
thant vou oy e mdde L he ACMAX matter,
and the Duval case against the City of

fucson.

bod > *
u-:“”}; t gf';{'"l . "'&,1' 1 TV e ‘Ft Wl ’ ‘3
PR SV S * a 3 "'t ':...Al',. ) . ‘ll iw {. . “ . II L. t

rualing rieht o away on t?w anhilocation ar
3 Y BRI Y ST ST MU IRy v 3
el rmin I ! HJ.IM ton f.df;‘]‘in 1T

MEL O CHANDLER: U don't think 1t would
Jo cnvthing but tust provide further
rndu 1a1 oxercaise, and create more ¢x-
pense, and 1 say that for this reason.

"History tells us that o u"lv On - Wulin,
the "l,;un*u.t went to the ‘m yreme (mu:_’_t_:_ '

with ¢ pet rttion, origl | _for
1.*‘1;11'1f‘t_10n which thc Court didn't take.

"tack there . Pima cas the
recent Ciase, in trving to - - t_{} the point
o trv :Lny )y get the Nt e {1 1o
take the issue of ?Oﬁhﬂnﬂblﬂ use. That
wias not tn’cn. ]+ wns just llmlteu to
the question of the eon. 1f‘111mz act in thar

6 -
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SLiate r('-“t-~'~ h dng knocned on the door

T oL e Sl U o - el W - - ot

twice, and chine havine han vu cd 1t
seems to me thit WC aro ..-;hcmt_ in the

onL are o«
1:_11110 yosture of

MAVING
the only wav we are cver foing to ot

“abipinlin il -“-- "mr.w%mwﬁﬂi* LIt i ]

{hc supreme Court to look at it and de-

-h-p = N, i slralifgtlr . 23 by il iﬂ“im—_-hﬁm o oy i S e s nl iy i -

cide on the issucs , 1s after 111 }_ﬁi“;f_‘
evidence 1s 1in.

AT the defonses hemnr equitablo
doflenses have hm”] L1ty "itc':i,. Ay ddmagn
seing done to the Plaintilf as regard to
fhe farm ]m‘ s r*at,} ¢ T peo;zle have bought

ind retired, weii, wiat has to he tiatjons
t; od . .‘mmemw h:;iq to decide 1n deciding
use and reacsonableness of our use, whether
¢r not we are entitled tooa credit for
“arm lands boueht and retired.

»osrtuation
O _pot the
‘he CAsL angd

B N e L e

“"So i1ts not offerablie as th
cs o and soeems there 1e o Way

eyl v et 2T

y
natter resolved except to try o

Pl Lilia ", - P e e eie - O Bk W

,I-Mir o

re

then osav o this 1o the trigl o thys e i
L il Sy e Py il . ol o e gl [l g L ey T L N N e P D - mvmﬁ'— B Ly .
t : i T }i‘ti"l ;f141. ‘f . i f'ﬂ;:--""t ";“_'“' t 'g*\r b

‘T i I#k:m l-l i‘ e - o Lj;w e -..u:' I-m L!: IWE}“ s .::1—-—1-;-. --‘-‘-u!:mi-hf;--m}*.- ummMﬂLf

.,-.-i_LE_i_l..:m_i te tour!?

S, to put anvone in the posturce of
aving to ogo to the cexercisce of ancother
vocial Action when, in oo view, and in
anplication {for sreliminary injunction,
chere are moure thingstte he tonsidered and
that are involved and -- than =1mply tnis
One  1Ssue, |

"But | iust th ink all we are going to

do o ts just nut cvervone i1nvelved to addi-

tional ¢xpunse "_‘._5.;;‘ no reason. We have _
conceded that, we must start on some =mcaning-
'*:1 rrocram to gt this case discovercd or

liscovery of nleadings, m"étrml set, define
e issnes, vet the matter tricd. We are

211 of that frame of mind.,
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- 5o the Court hus, apparently, had

ne relucthance whatsocever to take the
casce when the case was 1In such a posture
that theyv decided something -- but with
doubits abour how much damage i1s bheing
Jdone, the auestion oi retired lands,

question ot where i1s the basin, all thos¢

'

problems, the cquitable defenses wonid
have to be resolved. Then 1 would soe

that onlv as a wasre of a lot of time and
cffort. That's whv 1 think --

i g =gyl rapan P Al ~salpesptin sl _=ags- gy gy - e iy

Again the Court suaid:

it

H"i‘} IE {“f“}tg RT . ” t{h at (.} h g"? WT .
an Crder denving the vetition for pre-
liminary injunction based on the ruling

that | made vestordav?
X * #

"MRLOWILMER: i the Court agrees that
tts the taw -- fine. I de helieve we are
cntitled to a ruling on the same basis of

vour ruling in the other two cascs.

o

* > H

UHE SHRT: o well, even 1 f o vou con-
vince me on anv number of them, or all of
them, 1 still think oven this one ailone
nrevents the preliminary iniunction.

"As tco this ruling I made vesterday.

* X *

"THE COURT: You mav be right. [ _hopce

thev will take it and do scnething with

FCTL001717



S CHANDLER:  I'm atienmpting to
save as much judicial time and lawver:
time as possible. I{ the Court fecls
tne *.Im' case 1s any nosture whure there
will be some o finite decisions reached
7\ b :"‘1[‘);}6] Pate (*.OHI'T. ~= 1 wen't o ocon-s
flauc to argoe that point with the Court.
"THE COURT:  Hopefully 1ts in such
nosture. |

| "S5 show that the matter for Plaitno-

Ctiff s application for preliminary in-
junction having heen set for this date,
and it appearing to the Court that the

ruling made fw this Court on Mav llst,
1974, prevents the Plaintiff rrom heing
cntitied Lo i UahLiT“ﬁﬁﬁz@j?:”ﬁ”f?”P RE
1s ordered the applic ’1*10*1 1« denied

solely on that hasis,

Therceafter FICO nrepared and submitted o forma i
written order following the Court’'s mimxt{* order of
Mav 21, 1974 which was signed by “1* e Ruvistoen
(ALK 370-372).0  ANWMAXY thercupnon f1led 1ts Metion to

*

vacate the order denving ininscri

I

ey

Trutegf
—

!
b—-'l
.h‘" *
| s
Bl
Fa
=
Tepreref

L

*

enter 4 new order donving suchoreleet, In o this Hotiorn
ANAMANY dArgued:

"1t appedrs to these movants that the
Sonrt was dm‘ridjnq the issue of plain-
tiff’'s Moticn for vpreliminary 1aj LGutu‘m
hased upon the Court's findings 1 and
in 1ts ainute entry order of Mav li,
1974 . . . Thesce movants did not under-
stand that the Court intended, 1n con-
nect wn with the motion for pnreliminarv
injunction, to muke the governing factor
solelv the basin or subdivisison boundary

o
it
+
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cas fixed by the =tate ot Arizona. The
relevance of the state groundwater sub-
division WS limited to the motion for
vartial sumgrary iudegment against the

Citvy of Tucson and should no *L he 1_1"1j(;‘:ctz,.=.~d
into this particular issue. o

* % &

"It APPLATS that ail that was intended
bv the Court was a specitic ruliny that

1

without more evi.dence in suprort oi 4
claim for injunctive relief, plaintift was
not entitled to o preliminary injunction
at this time," (AR, 373, 374, 375 ]

1-1 ] L I

thereadter oral argument wias had on this motion
ind the transcript thereof discloses the following:

"TIE COURT: hat 18 1t ‘Tult I was
ruling, in effoct, that th s¢ pround

e e
1
+

waters subdivie *W‘l !‘m‘uhi ries have LA

B e e e

mean somethning.  So | decided that from

readine the cases, they are not -- the
Citv 1s not entitled to take 1t {from one

5 11h yd i v 15;1{111 to another with the passibie
cxcention they could retire farm Yands
like one of the tarvis cases, two, |

helieve.

ML W MER I think the 1ntent f::f
the order was to try x«.h at was sazd in
onen Court, basod on the minute entry:
tnhe intent f‘Jf t e Order

MPHE COURT ] theur*t_:t wasi

MMRL CHANDLEG tht'v;nrong wlth-th&
Jrder simpiv.savs application for pre-
Timinary injunc t ion and explaining thet.

L

Saving the Court is of "the opinion that
its prior ruling -- anad b:"l...u?d on ?I .,it “ -
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the rrilor minute entry and its -- as to
Jarvis Two, and for that reason netition
Lor preliminary injunc tlon is denicd.

MR WILMERD We will have to OPPUSC
any Gﬂd%LU1at10n of that. In DuVal and
‘namaXx with the City of Tucson that was --
this case was on the notion a subdivision
was, in fact, some tvpe of water body
description. That reallv is the crux of
the whole matter and now te change the
Court's ruling previously made hlth -
lationship with the holding that vou can't
take water from one subdivision to another
changes the whole lawsuit.

% * *

"Unless the Court ts prepared to reviso
1ts nrevious ruling, and t}'w Court {.nds,
and forgc't.* ing the answver this vou can,
n fact, -- and 1 can undc*zatand how the
Court could rule *that wav, ' '

"Uowever, 1 dis ﬁ,iﬁnfs but 1 ocan under -

stand it Jmt the subdivision 1s, 1n fact,

the area which van can transport water,
and that s the wav we understood vour
ruling, v regard:s to Jontinental.  You're
denving onlv -- we o could and do shiect to

the tourt wOIng bhack and, 1nociiect, glVlhg

¥

us o different ruling with respect to the

subdivisian statute 4nda with reuspect to the

f:it}’tJ£"*Uk 3071 .

£ x
"We o are contenaging tnai .t dooeen's

rest on that., I want a record clear

cnoupgh that when this hoek to the Court,

1€ it does, your lonor's position is hell'
definéd and makes no difference how it
cocs up as Jlong as it .goes up-in a {ashion

that represents vour !onor's re prcqcntutlan

4 to what the law is.

FCTL001720
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UTHE COURT: 1 think this written
Order you drew yvou now think if -- if
it covers what I was trving rule at
the time.

"MR. WILMER: 1 triced as best as |
could to follow vour indication of the
ruling and also to extipulate [sic] here
in Court, in oren Court, what 1 said,
what your onor said, that‘s the limit
and the sole effort, and I'm perfectly
wiliing to stipunlate here the wav the
Orders were written and how thev were
read 1n view of vour rulin g the subdivi -
sion has a meaning and cou dn?f move wator
{rom the subdivision to another point, hut
the subdivision -- vou could meve it anv-
where In that arca, 1 think that was the
intent of your ruling as ! understood it.

"1F 1 didn't do so correctly --

UTHE COURT: Where this wording is on
the =eccond page, the reason the State --
the Court stated in ite Jrder as afore-
sald, what does that mean? S

ML WTIMER: I'm referring to the
Order vou made,

CUTHE COURT:  You do ohj@ct'T‘m*nﬂt_
*rvine to push vou, do vou object if I

-

write after-where 1t says in 1t: Order

Rl

if [ inscrt in -there by interlineation
Mav 21, 19737 ' f S

MR, WILMER: That's what I was o
follewing, can't object to that. .

TTHE OURI And insert prel wihary?
"R WILME&:7'\0 Dh!GL len%.'

"THE COURT: Then ’mﬂ,lldn t- tlmt sut“._

ficiently cover yaur anplﬁlnt, Hr.
Chandler? . |

FCTL001721



| e W

"MRLOCHANDLER:  Well, I don't know
that we, rcallv, have one. -

x k%
YTHE COURT:  No.o o What 1 was trvino
mrm

TOo <av was

that as long as vou usce st
within the subdivision, which by defini-
tion 1s =upposed to bhe an area that

overlies 1 common supply, that's mv under-

standing, 1s that not vour nnderstand?"

The Court's Minute Order of May i, 19674 makes
Lt very clear that the Court related "parcels (which)

overlie a common basin or supplv’ to parcels of lard

which lie anvwhere "within the Croundwater Subdivision.,”

't also makes it clear that the decision on the viCU

Petition was made solelyv ithe court's own wordli hecause

oi. the legal principles the Court Yound-controlling

tn tts Mav 21 ralings.

E"-' : » . .1"1. 1* 3 '1'- S - I 1-- ' - v o T N 7 :
‘noits Finding 2 the “ourt Jdecided water muy o

pumped fromone rarcel and transperted to anothery
parcel "1 f both pit'rce}"w*--ff,ﬁ verlie-a common basin or
supply'” and immedlately as a part of the same ruling
r .

e, e '; “ P z 4./
dasbk A oaa 'l....,i ¥ L

L
|"u W & A i e A4y R

T

! , M . % SRR e g Wy
Litw Luul v Ciivdrea

o 1-5’111'";?5; Findine 7 hyv

requiring "vater so transported must be used within

5

the Groundwater Subdivision . . " and concluded

""therefore, plaintiff’s Motion for
summary Juodgment as to Duval is denied;
buval's and Anamax Motion for Partial
summarey Judgment are granted.' (AR,
368, 3069) ' “ N

Al o, 3ar i oy
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Certainly, it is doing no violence to the
Court's ruling to paraphrase it.
5. Water so transported mayv be
used anywhere within the Groundwater

Subdivision.

Therefore Plaintiff's Motinn for

{

4
Summary Judgment against Duval is
dented . . . ." '

This is the first time, insofar .i;f MeRery
serves accurately, bota as to actual ﬂxﬁcrience and
recollection of rerorted carce, that Corm:-;e]. For .:1
piarty has so ::t_:r‘cx'u_zmtsl}* objected o th@- Court -
entering an order or judement in {avor of th:z;'t‘{.mrt}'
for reasons so frivolous and for a nuryese so cledrly
unrel :.1te?_i to an é;w’z}' resoiation of a4 pending <on-
troversy.,

ANAMAX :1'rg;um}f it was "eoriously’ oconcerncd
that this Court micht refure 1o review the matter --
"IFICO has knocked at the door twice and has been
told to trv the casc on the merits” (R. T.
1674 hearing, supru pp. 311}, -

ANAMAX was "Scric:'usl}**’. conce rned- about wasto
of judicial and C(.}i..ms.el‘s time and thé expensc

involved should the Court Jdeny the relief FICO re-

quested. (R, T, supra pp. 6-8),

'
L. .. .
. y " -
. Tk . .
L} -
. -
. -
L- - .
B "
a - -
. TR
. L I . ) .
] L L] .
. ) Coa, e, ri -, . .
' . - r P . :
-
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L]

The fact is, of course, that for the [irst

time an arpealable clear cut legal issue {rece of

the defendants' claims of laches, estoppel, return

flow from the tailing pends, ete., was being formu-

© 8wy

lated and nosced for appellate review and ANAMAX
dildn't l1i1ke 1t one little Hit.
FICO attempted in 1ts Opening Brief to make

1t plain that the onlyv reason f{for including the WiLo

- m—— T

— iy S

o Mdotion tor Summary Judgument against Daval serendcanis

and the ANAMAX and Duval Metions against TUCSON was
because the ruling upon these Motions constituted
in fact the Court's "Findings of Fact and Conclusions

=

G f ¢

Law' upon which the Court bascd 1ts denial ot a
temporary inijunction to FICI.  The fourt nlainly =o
AL

~tated by inserting the word "scielv" in 118 order

4s speciiving the basis for 1ts ICO ruling.

L T .o . P s - e . . . ey _ - vy

ANAMAX <implv hus defaunlted 1In facing ur to

r + . 1‘5 “: e wh : o A e = " 1 - 1" * Tﬁ. LA ﬂt o e v ks .

ond ANOWOTING UaT A& OT PUMRLY braaC Oy b auwr s dds
]

Opening Brief. These were the itssues presented teo
the Court below by FICO's Petition for Injunctive
Relief (A, W. 281, et scq), as Amended (A, R, 329,

ct seq) and the Answer and Nesponse ther “»y by

ANAMAY as supplemented and cexplained by ine Jdepo on

FCTL001724



of C. J. Hansen which i< before the Court here.

After ANAMAX filed its nswer and NHespons< to FICO's
Anplication and Amended Anplication fo r iInlunctive
Relief (A. R. 344, ot seq) FICO noticed a Rule 3000

-

(b} ARCP CPOs ption of the ANAMAX defendants and in
response thcrlett:;. C. J. Hansen, o Vice President and
Chicef Counsel, Genc*xzai Mining Div i_s.ipr}, the _A;}ziciomia
Company, anpearced and was deposed., This deposition
is of record. The purpose of this deposition Wds o
cClarify in the record certain genera l_i_zéd tact state-
ments made 1n the ANVAMAN Answer and Response.

brom FICO's application as amended the‘:saﬁ basio
tacts appeared.

1. FICO owns and farms necan and other crops
in the Sahuarita-Continontal Critical Groundwater
Arva toarcugh use of oronndwater f{or :irri;::‘lti.fjn O'f.
these crops.

2. ANAMAX has previously drilled water wells
in this Critical Area and transported this ﬁﬁmped
water for use in its ore mill outside of the criticual
areda,

3. ANAMAX is presently o ngn;{edmi}‘th :_.1___'-:-hp-rﬂ g‘fam

to enlarge 1t< mill and 1ts use of groundwater f{rom

FCTL001725



t}:m Critical Area for milling and leachin gpurpo'%w N
by about 5,000 acre feet of water ner vear and is
presently drilling a large water well within the
Critical Area m n. arca adjacent to FICO's farm in
order to obtain addit idh 1l groundwater for- this
program, .

By 1ts Answer and Responcse ANAMAX ns"s_erted
certain facts (as furthor definced by My. llanscn in
his deposition).

L. That while defendants admit to pumping
in excess of 25,000 acre feet ot water per fear
from within the c¢ritical area and that thev intend
to 1ncrease this usce bv 6,000 acre feet por ygar,
detendants denv that thev are usine the water on
lands other than the lands from which the water is
pumped ‘'usinpg the term ‘lands‘ to mean _l;mdﬁ over-
Iving the basin ?ﬁ“Jivi%idn ahd common bodv of water
unde rJ.}'iﬂg such lands." - (A. R. 349)

Mr. tlansen testified (Deposition pp;EJE,ldj:

MR, WILMER: . . . Now, would vou.- . |
explain for me please, Mr. lansen, when
vou say the term 'lands' {rom which the
waters are oeiny pumped mecans lands
overlying the basin subdivision and com-

mon body of watcer underlying such lands,
rclferring specifically to the physical

10

. [ . .
- . !
-
.- o . , .
. ) S \ e .
) PR 0 " .
i ... . .
) ' - . . . 1 o . . . . . .
i . . . . L LT L. A . . .
. . e \ . .
. . . .o .
_ . ) - .
" - ) : . .
' - - - . . -
- . = - . ; " N ) " i -
-, ' . . . . . .
. - A . - ) . . .
L] r " - .- ] - . .
. . O - -
. N - .
.
.
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[
¥
i

ot hines of the critical! arca, docs
that mclade JTands outside of the ¢rj-
tioeal arca? L

A, 11‘{.,'.‘.?-1' T i'-'fﬂljd-

Q. T think, 1f vou'd like, C. 7.
just go ahead and tell me what is the
rntent and meanine of that statement ,
and we won't have to fool around with
1 L.

y

'

AL wWell ) when we speak of lands
overlving the commen supply, we're
talking about lands that lie within
Continental-Sahuarita Subdivision of
the Santa Gruz Basin,  Thi=s haz been
cstablished in acceordance with the
legrylation wihich vou are vervy familiar
with, We also sav that these lands
aoverlie the hvidrological buasin from whnich
the water is taken.

- g ol

¢

v ophrase 1t this way, to be

t 1 understand 1t: the statute
at the Land bevartment mav os-
sutdivistions of pround water
s b i prel AT s W h } f:h Ve T 1 ¢

drstinct boddy oF cround water.,

1 =

e R

'!r; ‘:l. % I L B
e Sh s a KA If.I.

! therefore sav that sincge
he entire operation of Anamax is within
Do osohuartta-Uontinental couabdivisicn,
hat thercetfore it s uvon iands which
overlie o Jdistinct body of vround water
18 evidenced oy the action of the State

B . i

Land Departments -
tr o ’.'1fn.~ ' . ql- !}- _
. Paat s fl.};a:i.

e Carther testified (Deposition pp. 15, 16):

1*‘:}: - 11‘!'- ] !1:"]:1 : » A » a2 *rh f.*ﬂ. "{}ll EL; :1}'
and nve the term Tiands' to mean the

FCTL001727



land within-the subdivision of the
pround water basin overlving lands
that overlie the common source of
supplv., : '

"o | understand {rom that, Mr.
Hansen, that when vou deny that thev're
to be used on lands other than those
from which they arc pumped, that vou
state that since the lands upon which
they are being used are within the
Sahuarita-Continental ground water sub-
division, that hence thev are uscd on
the lands which overlie the common
source of supplv?

I . t

oo, 1t'e true, Mr. Wilmer.'"

2.  ANAMAX ad.m 115 t_haf 1 t8 m.i"il l1es outside
of the critical area and that it uses large quantitices
of water 1n its millirﬂi orerations,  ANAMAY however
asserts that the actual use of TE‘:'i.s water 1s within
the critical arca "intending the term 'used® te mean
consumptively used." A, 2L E35, 35470,

Mr.cHansoen testo fiiwi.fjvﬂf’JfEfV“*;Li!¢I¥§ ?rﬁnu
chce cre o after 1t 1s milled and the metals are scpuara-
t.e'(l out tlows "éﬁ}? an onen alitch. te the t:_'i._jli.ug
where ltl1r.:*~-n;:1htt;- r ecvaporiates out of the tailing and
that this Gvapét‘at it}ri- 1% | the "0'111 vosubstantial use -
1.¢., consumptive (beneficiral ’] ‘f.__ISI-é-ﬁ_mﬂd.é of the
j! roundwater. ff_f".iég_iositii{f;!} pp. 10, 11, 12, 29, 30, and

"1"['*}
-rj .jl

"*ﬂ--wnwi
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3. ANAMAY denies that it does not obtain
copper ore from the lands from which it withdraws
tnis groundwater.

Mr. llansen explains this statement by 61*
plaining that ANAMAX cither owns land through which
1ts pipe line runs to its mill or has an casement
right of way for its lines or has a state commercial
lease through which its water line runs and hence
that ANAMAX has an ownership of some nature 1n land
trom the place of use on the mountain side to the
pump 1n the valley some si1x miles awav and hence
there 1s no hiatus in its ownership title {rom well
to m 111, "This water - never reallsy goos of¢ our.
Lands' (Deposition ppo 16-21, 34-36).

4. The Answer aleo makes z'off;‘* rence to "the

basin subdivision and, comumon bodyv of water under-

wwang sard Tands' (AL Ro 5349) and (A.-R. 354) defines

this term: "in this -onpection uses the tern 'l ands '
to mean lands overlying the water basin a;ncl the '-
common source of Su;:*pl}*', and also affirmatively
alicges that some of 1ts water 1is ;mmpf;d ﬁfrt:!m'its
mine, - -

Mr. flansen testificd that the mine pit lics

ithout one mile northerly from the mill and is

.
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approximately 1,100 feet deep. 1t produces about
1,000 acre fect of pit water per vear although the
sonrce of the water is undefined whether rain wacer,

springs, over use of water in mining operations
etv. In addition to this information supporting the
claim that the "common supply" was subjacent .'to the
mill, the witness stated that there :ire wells "in
the McKeeville area" (DLeposition p. 23) cﬁ‘ti.mated' by v
the witness to be ten miles west of the mine and
mill area (Deposition pp. 24, 5. Thére are.also
SOme stock wateringe wells, some domestic wells but

the withess had no information as to production or

-y

otner {actual basis - for the clatm. Mr. lHansen con-

ceued that ANAMAX cnuated the-"hvdrological - basin'

L)

with the ""subdivision'.

. . . 1n this counect:on the iterm.
'lands ' agaln relates to the same _

definition used before, that is, lands
within tne sahuarita Centinental Sub-
division er what vou say to be the
hvdrological basin? - |

MR HANSIN:  That 'e corpect M L/
MR.O HANSEN:  That's correct.'

Sl s a-nm. i = yr e . Pl e, 1 - g R ] - . T or ninjaPagp +4 e Rl e o ]

1/ VICO doues not mean to imply that ANAMAX had pre-

~ sented its contentions as simply as outiined _
above - or that FlC2 did, either, for that matter,
It 1s asserted, however, that the material issues
are thereby fairly outlined. ANAMAX, of course,
also dwelt nupon its large investment in the mine

- vontinued -

N
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While ANAMAX now c¢laims (Ans.Br. 47 it did
no more than admit it would be "uneconomical' to nicet
tts water neceds by wells in the arca of its mill,
the record does not suprort the i_mpl.i,cati‘.mn that
ANAMAX could, in {act, so meet its vroundwater needs.,
The only factual assertien of substance
bearinyg upon the water subjacent to t}ioaa‘a}L’\\mlll -

t

. P R W S Iy i} . . ., &1 . el
s Louitd i My, Hansen's <tatement that the mine pit

about a mile awav 1,100 feet deep, which we sugpest

must be scveral thousand feet wide, produces 1,000

- L
T a.—'l...'\. P - .. . ]
Poodsan . E

acre feet of water per vear. I7 that size hole, open

to o depth of 1,100 feetr, will onlv surrender up
1,000 acre feet of water a vear, it would appear that

.r

"ineconeomical’ could be classificd as a moedest under-

Statement .,

Al 4% (it = s = 1w b Iyl TY - o oS A i = - B 2 P A - T i PR F P T -~ ca [ T TR

1/ -continued-

and mill and made its usual « wtcmnel . 1 laches
~laims. liowever, in view of the fact t 1t ANAMAX
has scen {1t to bolaiv ignere and challenge the
plain ruling of this Court 1n Bristor Il and Jarvis
I and Il by drilline and proposing to pump a new.
well without justification other than it wants the
water thesc defenses do not have even colorable
validity, While abscnce may make the he art gY 0w
fonder, it also must be true that success in buving
delay hx burving all attempts to get a meaningful
and authoratative restatement of legal principles
heretolore clearly stated by this Court with a

deluge of paper plpwujnﬂq apu“ar to mako thc 11t1-'

grent holder.

1
iiiiii
......

]
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B U T L PR LRI B SRR 1

The burden is upon ANAMAX as a user of water
taken from the critical area common supnlv for usc
outside the critical areca, to prove that it ih fact

has meaningful access tofthc common critical arca

supnly, Jarvis v. State Land De]mrtrwrat 1*’)1 AT,

'527, 450 P.2d 385, This does not mean a tokcn k.upplv'

trom its"ﬂ mine pit a mile away f‘rom-thc mill and
arising from unidentified sources (including sunmer
thundershowcrs).r &t mcanﬁﬁuch.§c¢055 ué wouid
enable ANAMAX to withdraw from._ the u'nldcr.g.round -Q {:‘w
the mill arca groundwiter .i,_n amounts comparable to
the amount drawn and transported b}.? .}“\T;.':E?ﬂ-fL-'-‘\X from the
Suppl}' of the critical groundwater arca which _-1.‘{.:\?'?-1;\.)(
has 1invaded, so as to offset or cqualize the impact
which the loss of the water ! 'z.*;;lm;por_tm‘i out of the
critical arca has upon the supplv of the critical
area, Certainly this must be true if the Court's
holding quoted in discussing Claim 2, post 2?ﬁ 8

y
: . o .2/
1s bascd on reason and loglc. =

B B R S N e P T S BT A i A - ., 1 -

2/ FICO again states its rescrvat.ons to a rcading
of Jarvis Ti which in effect limits or partially
overrules Bristor 1I.  We believe Jarvis Il dealt
with the agueregate water rights of the farmers in
the Avra Altar Valley versus the City of Tucson,
and not with individual water rights of onc farmer
in the valley versus the tndIVLiun] water rights

of another farmer in that allGV*]_}n,short we do.

Y

not believe that Jarvis 11 either limited or.over-
ruled Bristor |1, o o
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ANKMAX has f{ﬁlind little in the ANAMAYX
Answering Brief which dire c:'tl}*__ deals with 't he prin-
cipal issucs on thi s appeal m uludi;b'n which the -
~lower Court's ruling'was'baSEd. We have thercliore
.‘14 sored, perhaps in too wréat détall te clearly
ostablssh"wh;t was decided by the Trial Court and
™y 1what.issucs nrc{ééﬁil}ﬂégfséﬁéonithisapbenl.
Whilé the various red herring arguments ANAMAX has
ski1llfully and pleaaantly druggéd across the trail
present a tempting challenge, FTCO has no intention

of wrestling with these diversionary straw men

ANAMANX has fabricated howsoever great the temptation
Briefly, some claims nmav justify brief

ANSWEers,
Claim No. 1. The critical areca statute 1s
limited to control of irrigation uses and does not

restrict industrial and Other non-agrivcultural

"|’

g]‘mir‘::i‘ff{tcr uses., 115 Ccurt has twilce réje;:tmi

this claim.

"Tucson argucs that ﬁ&jquixr ctatute
ALR.S. Section 45-301, et scqg, only new
1rr1gat10n or drdlnagc wells in critic al
areas . . . qare prohibited,. the Legis
lature must have intended to mmnzt
rumping for municipal purposes without
restriction. But the 111c3p3111v nf use
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ol ground water is not dependent upon
whether the Legislature has not forbidden

~the sinking of wells as a source of sup-
piv to be used for municipalities."
Jarvis v. State Land Department, 279 P.2d
169, (1972), 106 Ariz. 506, 508 (1970),
again to the -came-effect -Jarvis v. State
Land Department, 456 P.2d 385, 383, 104
Ariz. 527, 535 (Sp. concurring opinion).

Claim No. 2. "ANAMAX coul.d ;:et'_- water from
N wells driltled near the milil, but this wou1d he un -
economical'™ (A, B. 7,8). No SUCh—II contention was
made in the Court below nor deeg'the fecofd support

the clainm.

- Unless the Court accepts the nQvel ”Suhdivisiﬁﬁ
‘ Theorv'" the ruline in Jarv i-.é [ ] c_mztrclf& since the
ANAMAX mill, while within the drainage area, is cut-
si1de the e_ti‘itiCeal areca. '. ihe burden if;. therctore
_ uron ANAMAX to establish 1ts legal claim to jen

Critical Area groundwater.

"Unt1l Tucson can establish that 1ts
customers outside the Marana Critical
Sroundwater Area but within the Avra- .
Altar Vallev's drainage area overlie the
water basin so as to be entitled-to .. . .
withdraw water from 1it, there arc no
cquities which will relieve 1t from the
iniunction heretofore issued.'

Claim No. 3. "The Trial Court: took judicial
notice of the subdivision and considered it along
with other evidence that FICO's and ANAMAX's lands

overlic a common groundwater supply.'

. 1 ‘?
- ‘.. -

e
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™ Hruraa - e - LA

The basis upon which the Trial Court rcached
its conclusion is set forth in detail in the actual
Court Order and clarified by excerpts trom the
hearing transcript, supra pp. 1-15 . The statement
is nét supported bv the record. “

Claim No. 4. The explanation i#h 1ch ANAYMAX
offers to the clear inconsistency FiCd demonstrated
at pages 23-29 of ite Oneninp Brief which must be
found if the same reading which AN.—W:@ (and the Court)
gave the statutory definition of ”5nbdivisien” 18
also given to the identical languace of the <tatute
defining a groundwater husin is not cven nlausiblc.

In tact 1t is no explanation at all since the language
in cach <statute 1= tdentioal and hence tihé :nt;.* I-_.lei.l‘i}i

must be the _Sam_e . There i1s no statutory ”‘i‘ Lation
that a ”ﬁuhditiSimnﬁ ‘must ™ be declared in a basin.
Tf'nwfdjﬁtingt'hwdv of groundwater” éxiﬁtﬂ in basih,
1t is wafur---w_hi:ch 1s cmmnmrto!'_._:._t_;h__e cntire basin and

to cach ”'f-mbdi*;' i.-’:;".i f:}n“..ﬂ,_f,_-,,t }{a‘t#_p:xs:in ,ﬂﬁeﬁtﬂhliﬁhml |

for administrative purposcvs. A "distinct body of
groundwater" mak i;z;;. up a. i‘_;:is m ('l.qbs m;;:t 1“(.,(3%’1(‘ frag-
mented hvdrologically, or Separﬂﬁcdﬁﬁtinfﬁ different

and unrelated "distinct bodics of groundwater" by the

A
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stroke of an administrative Officiai*ﬁ peﬁ. _}f'thc
adminlstrative f{inding and corder designating a sub-
division once entercd and not appealcd 1s beyond

collateral attack, so also does such a designation
of a groundwater basin become, in like mahncr, and

for like reasons, impregnable to judicial challenge.

FICO reviewed this aspect of the controversy at

.!HT

length in 1ts Opening Brief, pp. 22-51, and will not

reargue its unchallenged reasoning here.

THE REASONABLI USE ARGUMENT

CICO reviewed the reassonable use doctrine in
reasoncble o Ladd ano1ts Opening Briet uu 1 we
see no o justitication fOT‘1Hnwmutingzpn“anwlnrgiNg Lwnﬂl
it ‘here.

[t s only h}? reading parts of Br*f'_i.s tor 11 and
Jarvis I and .1:11*'\:‘5.5” L1 out o! context t*wt CANAMAYX
makes out what appears to be a plausible avgument.

[t 1s only by divorcing the rcasonable or

beneficial use requirement {rom the other requirement

for lcgal usc that the water be used on the land from

which 1t is withdrawn that ANAMAX achieves plausibilitv.
There is in our opinion onlf;nnefr%adiﬁg which
may Luasonably be piven to Zristor 11 and ﬁ.JEi_jff‘_V;iﬁ I

and 1. 8 S

. . . Lo . - . . . . .
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* If use of groundwater by a landown
CAUSCS lﬂlllry to the groundtmtcr bLapplv
ot an adjoining landowner it mav he
f held to be damnum absque injuria onlv if
the use (a) is upon the land from which
: the groundwater has been withdrawn and
é (b} the usc is a rcasonable use, i.r2., &
beneficial use.
: 1t was only when the Court discuvssed the
question of how "reasonable use' should be determined
apart from the holding that the use must be on the
land nroducing the water, that the language auoted
by ANAMAX was usecd. The Court did not, »+v ity reason-
’ ing sectting forth the factors to be considered in
determining 16 a use should he found "“wéasonable' or
"benetficial' intend to Gr_in_faat reason that so long
.1% tht* ua: WS roimonﬂ*}]f T it was a iso legal.  Nor
does a4 fair reading of the apinions involved justifv
; the bifurcation of the reasniable . usé doctrine into

two 1ndependent const ituer; ts

1. ECHSOHJHICOThvnOfiCial use, and

2. Use upon the lﬂnd *aroduf..zng t"}e water;
which ﬂ'l"’l} he Lonsidcrﬂd t:me tipart fr‘{}m thé.:ethor as
defendants have so repcétcdlv qssértad Thc nse
must be enoficial” nd ..xplf zuw uses -"Wh ich
might pass smster as ”b"('mc‘ i_“.'_it:_i.:il” _t.!u Cmirt said that

the use must be "reasonable' to ht: u*ﬂSlstml beneticial,

1) -

]
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The Court then discussced uses which might be found
reasonable. It is this discussion which defoendants
have seized upon, lifted bodily out of context, and

quoted as if a use which met the test suggested byv

the Court as a "reasonable" usc in and of ji=se}f

| thereby became a lawful legal use even though the

. a other required test - 1.15:.0"011 the land »roducing tha:‘_
- grourndwater - was not nmet. -

~The old song w«bout the insevarability of

"love and marriage” comes to mind.  Once cannot exist

) D 'it;'n-tm.t the other. So ulﬁto W itﬁ _.TES'}:-'JG(?Tt .t.D the legal
us e (,}f"'gr‘ou;:dwatcf which r'e'-S{_iE ts in i niury taoooan
adjcini ng Iirdowncr L, H}unda~ 1t£=‘1 .*-,-t”‘um‘ﬁ'h*” - 1t onmust
be on ‘C‘hé land producing the proundwater and it must
he E;}{:*n.ef.i_ci_fil or reasonable use to be a legal use.

Y _ .

To turther a r;gm;? the matter mav indicate
doubt as thc Court's abl 1i_t;}r. to read and understand
1ts own clear explicaticon Of thé_gﬂverninypriﬁci;jwﬁ
applicable Lo usc of graund&nicror,pcrhupﬁ, that
we are mefeﬁsedwiththeﬂOSﬁiblevalidjty of the
ANAMAX arguments. - S nce neit hurf of '.'th::f:?s.c‘ i:m NAlticns
prevails, we will ¢ cuitl ude our Herl n.,f,M th apolog i.. o -

for its unnccessary length and detail.
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CONCLUSION
The Order denying FICO injunctive relief
should be vacated with appropriate directions to
the Trial Court. - - | - |

RgSpectfully_gnbmitted,

B SR A D S
Mark Wilmer _
3100 Valley Center
Phoenix, Arizona 85073
~ Attornevs for Farmers
- Investment Company
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STATE OF ARIZONA

fJ&
S
-

)
)
)

County of Pima
MARKWILMEﬁ,hcing_first_dulv,swprnSHFS:.,
&ffldnt mailed two ( j copies of \ﬁﬁvllﬁvt S

IPLY BRIEF 1o Robert F Lundquist”,l _I’Em;;', CH! E‘QI’JUER,

TULLAR, UPALL £ RICHMDHD.II]O Franqameria BU11d1ng,

? Tucson, Arizona ISS?ﬂl; atforncv< faf ”npbllees

z . properly addressed and DOQtanU ”Feﬂald thlq _Egﬁrtz'

dav of Februury, 1975,

SUBSCRIBED and SWORN to

before me thix gitbdm’
ot rebruary, 1075,

Notary Tublic APLL ‘

My Cemmission ‘-cp'j_ res

Vs 197 _/z*

s e e v I - it B A v, SN
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
[ Antonio Bucci hereby certity:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Appellant’s Reply
Brief (37 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)
on file.

Signature

Subscribed and sworn to before me this . 0?. [ j,/ é) {
ate

. % / | y
%/ AT/ s < 7
Signature, Notary Public
: Y ™ OF
My commission €xXpires Q L}t / B / 2‘[/; Déj
Date

] Natary Public State of Arizona
Maricopa County

Efta Louise Muir

My Commission Expires
04/1 §f2009

TR R !
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