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IN THE COURT OF APPEALS

STATE OF ARIZONA
DIVISION TWn

PARMERS INVESTMENT COMPANY,
Jd corporation,

Appellant,

'S o LACIY 16415
AMDREN L, BUTTRY, G State
Land Commi<sjoner and [od
STATE LAND DLPARTMENT, a
Jepartsmeny of the State of
Arizona, and PIMA MM ING
COMPANY, » corparation,

vinma tounty
Supcrior Lourt
Yoo PIGSAD

s vk eert ewEt b Twre € Pmpy gl Yegaf Tuguet Taget’  “eman

e

S’

annellers,

BEWEEL T 20 . MR A R S S TR LS T A R L T R T e T LN R SR R L TR T R

PREFATORY NOTH

TR TN R AR T W B

Phe usual abbreviations a3 o the Ab-
stract of decord and the Bricfs of the partics
will he used, Appellant FARMERS [NVESTMENT
COMPANY, a corporation, will be reforred o0
hercin as "EICOY,  Jppellec STATE LWWD DL
PARTMENT, a Jdepartnent of the State of Arizona,
will be referred to herein as "STATE LAND

DEPARTMENT'; and Appellece PIMA MINING COMPANY,
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a corporation, will be referred to herecin
only as "PIMA'T,
ALl emphases,unless otherwise indicated,

wiil! have been our«.

APPELLANT'S REPLY HRIEF
TO BRIEE OF PIMA MINING COMPANY
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assertions of Pinma,

tLO

4

Appeal,

1 critical to a

RESPONSE TO PIMA'S STATEMI!T
OF THE CASE

Contrary to the complicated factual

tne sols material ues-

Jdetermination on this

A

is whether use of croundwater punped

From within a critival croundwatler area and

transported beyvond the

critteal

!

",
a L

"~ I‘qu“- F Y. ;
atrcasonat e

A TC f*;:?t‘ TR SN &

fa) unrclated to any hopy Yigial o ung

g

upon the land from which 12 ts »ith

Jrawe e aadd

=

intended as sarl ooy i

(b) i

tpve %o

=

-, o i - . .
te s e -ﬁ;;"r‘{f_:ﬁ ~ W i3

e dunped an Tatline
sevtians of State school Land porscosed

by Pima ander o 10-venr Vvontervial loano’
and whivh w3ll result an
State Lands 1ato tatliae Jtnps for all
tire

h

s :
*.-'I'*.;" Lii

NN 3
*1 '_I ini'ui'?:r?g:';:

This 15 not an Appeal fron

TR A g,
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granting or denying FICO any reliet, as Pina

would apparently arcuce. This 1s an appeal

from a Sumnmary Judesmeert frled by Pama, sceck-

3

iny the judpment ot the teval Court that the

Lasues temdered by onnt IV of P’ Aren-

t | T EPOIPEY S 2N Y AR
S i e . - & - ¥ ¥ ' - ‘

:
A 4 f dW Y 0y ,E. A Ml
Plaintify on Taunt v ooy platnta iy’
Anemded Co m‘ffFIanT“"““C“T 10

b i o R e ek R DR N e P i T T U L e £

|

Count buar of the

| A o o
e ended canmolring

. I - Ve s B P .
S Y e pphie s e cgeegne and trans

B

cortation o waltegp rros o wptihin tThe vrifival

T ML $ . ]
A to ety oma bl oontaidy

T r

the dritical area,
sl vhatactorties This avtavity oas oan 1licgal

uxve ot thais water (A.E. 3, 30 Ia Paragraph

VLD o Veunt bour, VIO alleced:
AN R

“The continucd pus-ing ot vround-
walloer From the <ril t aa 573123if‘:‘il’f“r
arcea and the area adiacent to the
Cars lands o0 plamntitf constitutes

1o trespass oupon plantifti's property

- = r.‘"

it
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"rights and a violation of the water
law of the State of Arizona'"(A.R. 5).

The prayer for relief to Count Four 1in-
cludes the pravee for an order directing State
Land Commissioner Andrew L. Bettwy (“Hettwy'')
to:

", . Jtake appropriate avtion to
prevent further breoach of o trust

. . and the withdrawal of wround:
water thercunder for nurpoaze< not
beneficial to the use of the afore-

o B e

o . ’ pa , .
T; *i'; ; d ! :1'11; . " » 4 ‘ > ;:. » f_ﬁ- » .k
the Jud ghentl = i noed by Iadee Bovlsion,

from which this Appeal ts takeon, was 7epare,

by counsel for Pixa 0,2, Indr, [t does nov

limit t!if ?{Fi‘ﬂt 3 The .ttf..:t‘:,t'h' Fg A ;J;uii .

cation that Lomxercial Loade o, 938n §s ¥g-

Lid, hut soccifically ruted upon all essucs
ronsdoered b Usunt Vour:

oo ED Iy HEREBY ORDERED that judyg:
ment 1 favor of Defoenaiant Pisa
Mintne Company and avainst the Plaan-
titty on Count Your be and t< kherebs

entoered.” [(AJE, PN
Pima Jdid not sce it to limit the thrust
ot the “idement to the sole t+xzue of the

validity of the Comrercial Lease anynore than
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it limited its Motion for Summary Judgment
to that 1issne,

Pina intentionally thrust into the von.
troversy over the val tdity sf Uarnme :'i:t-;;l
Lease So. 906, the paestion ax ta the legal-
ity and veasonahiconess of 1ts o ane ot the
water pumpe:d Cram the critioal area,  PIODY

. . . s - o . ¥ooe § F% P g - Cox
Motion topr sameoatiy oldeysent Lerare the Trial

Court had ar it venteal thoos the fllesaiaty

%,
b . e 1 + . L Y o WY
ot {ommerdetal weaze LWL Uuh,
3 v ¥ o SIS TR R IR s E A ? ~ b 353 "oy
E-E**'t » :Hﬁ"‘* s'ﬁﬁg““*‘i B LA P w b4 N v -
.- .-::“-ﬂ::-r-;-‘s-'-t.;.-.m;'-‘r.::.;,ﬁu#-..:;r. . ms . ANV W AN MR CUER s 1N S SRS FTTSES . W SEL TR L [l nis S e

valing apon FlidTs Motian, suen thoudh hoth

e TR o W gRes

- 1 - : - N e . L ‘*’; t., ",""
oy st HoelPwsy WS TR SIS EAPAR S 5 SRR X £ WIS ST Al SRR S T

l m

Ut Mor o o1 gl Bt e the o

.o

. . - F-
I - . * o . o 3
T . ' 4 . * I . LI LR . I ER T ‘ R o A f‘ﬁl.‘ ol
L Y ;"5,;1 ;"-"!L_ 3 MR oredE L VT T ihe U TNK 1S S '«-_ T <

L

o the Motien filed By pPreag oand sranted by

shie trital Court.  Sima, By 3pis :lft_l}'_‘ﬂ“l;ltl’:‘;ﬂ

D, P TR ke ¥ R I o Mgl it oA o L . i P T

p N o " : - R S I LI S *1;1 s
qetion ta filinye the So-plone Strpdavit oan

=i, - ?

support of itx Meotion, pul 1n 1ssuc the ~on
g ' ; ' by ’, o

sontablosens o wWater s DI Maue LY v,
(f Pima Jid not consider that the use

=i

which 1t was making of the ¢roundwater with-
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pler il = S el ocah

drawn from the Sahuarita-Contir. ntal (Cr1-
tical Groundwater Area was material and
legally relevant to a fair resolution of
its clatms and those of FICO, why d1d 1t
fi1le the Komadino Attiudavait?

The order ot the \rizona Supreme tour?

accenting jurisdivtion iApp.Op.EBr, 8) ot

. . : w5 L e ) o, - ¥ o t »
r-t4mhn§ the superior Lourt lement Leler
e w BN inu FL.* xb Tk, o W By e - .-«-ffhp o !}:g_- L S & [ M .;"rf"",,'l:'".-,!
A 4 v A b oMo e - ¥ S ~ PN - - = * . . ;
q.

iy Piftg oman o3 rraszohable gne, Tof PresTmatigy
. o . oa i : ﬁ._? & - - ’ ' .;*ﬁ.. : . - e .f _

Junt S HON 1008 toos indlo dolslertalirn the

- r . ‘ &% - : P a. .. P~ T oy th v ¥

tactual allecations =ale o YMr, LamaL e n

. . - | t : AT ” P rom o rin B %, F . i..-"“" .*!
srantitty Pima Sam=ary Jlesent g To ogn?

' ) ¥ LA S A ‘--hl-.,? y;-—-ﬁiif‘.-i‘,'
Vour of D07 s Amenlod voakniaan
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RESPONSE TO PIMA'S STATEMENTS AS TO
"What the Issue Was' AND "How the

[ssue wWas Decided and What the Jude-
ment Wias'

- - ek L Yt e

et gputiopl] il - el s, sl it v e S 5 Skl o A i S ot LA ok,

Pima, for reasons hest hnown to 1t, per-

sists an treating FICO's appeal as a4 10D

A
i
o
-
-
Fa

was appealing o puadesment entered upen

Motion.  dhis apoeal 1. not conderned widtl

1
P TN RO T _ Cr e TN eE it D MERER AW S R - o ool T er O AT T T e Ay R uleiled TR L GRDRUe MR T TN LT

: : - . , $ .- ] i v r-—i - ‘ ? v e W
1 NN 1'-!: % f?i i. fv(‘ii %1‘ ';'1 2 i a_"} e -‘u!i“i t Efz}tt \ ) .}11., EETRE : Sl :
e Toll ieinme e e am - - S e, A BRY, Rt T . .o Y B e oA
_ — . .- ) . N N . SR
chtored by Juldee Bavl xn aliglicated Thie
- -

: . ,- - . . }";q o _ N s > L A T .

boecsal tranes tomdered v ognat Pogr o of FralrTs

| B d . - F-1 F .
' . " . = i - .
Aremded Comalaiat in faver o Fimg

and 1T AFr Lol cupportineg ot Moltiynn,
ima asscris UPimy atgued and prescented
cvidenve below solely upon the tssue of
<hether the tnetant leoase was valild under the

raabling At fEel 2, 3o,

uery (1o How Jdaex the amount of royal-

= T Mm.-& - TEE LA BT -

ties and taxes pald Ly e to the State

ramy, et Dy o Siinre-r O A . el W e e o e AT R - il e

_ . : .- she Den s gE b o w o t’l,u
ron:l to validate tommercral Lease N

v under the Enabling ACt requirements

andg ltimirations,
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Query (2): Sincc misuse of State School
Land, Sections 9 and 10, leases 907-01
and 907-02, through the use of these

two scections for tailing waste dusps

(by law limtted to IN-vear (orms

o rcursy as o satter of law, hwow ¢an o such

usaye Jdemsonstrate o valvd purpore unlder

the Inablaine VWoioast st fy Cormxereial

UThus the <tale of Arilona bas
beased T Posa in offegt a vor
plete ovate= Top oo dustion of
+.4iCc¥, rTrab "-.?5;**- YAt ol o mayzo ¥
ty the ~ill sten sloee Re

SRS
A1 Par Trarneoyaprfatias S
P anmax trem o sar! o maa Lo

_ k -
O these olements alsye 35 oisens
ial to the paveent o rovailios
e

;
by Pima Mintng Lompany 1o
State of Aetzonag foar "he o
stned oand atlled u tal
ease )’y B 410

t Y i

P anv Tashion ofter ane legal justift-

of Uormmerciral

' o
-
puligt
~y
g
-y
-
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Lease No. 906 as meecting the manda-

tory requirenients ol the Enabling Act?

Query (4): ilow does the fact

o @&

slurry containing almost tive billion

- ¥

S

gﬂl Jaane ¢ o tep l jo eyt

4

MR a5

1l

tions of State svhool Land lensesd
Pima by the State Land Departe-ent ey

by ' $ g 4 v A l' ' ’ o " y Y ) . . -
A 10-vear Comrmeratal teaste s o Tt ding

' . - i | L ! - '1-'. f i I "’ ' .t o
durp o rendoren oo e iy T
: sy - % s & o . - A B 5 . . x
iwtions of The »Tatle Land doparinenl on
. PR VR v Yo« 4
ggkktlgzi‘l-_ SN DA N - 11 %i“‘r“t—‘ o | . ThE .
4 ? - 0 i"" ' L R AL Y ?iw w el AL T T T . 'A l:i."""'«ir * opv kel LI S .
Ca el ao gnnge The plesenhve S0 Side Nouniag
v R i R IR .
0f waste malosial o fhaorrable ro rho e
§ 3 ¥ . R T R i ?t__ ' LT Cov F BT e A ’ E )
-.); bi#ﬂi x4 "'1; 3 S i .§ - {;f ¥ B t e SO | 3 PO '{C;

Highuay are of auon pubilas
the Court car and wtll fudicially
the ~1:e, SIREE R IRE I

g & ¢ . ke a . a‘__ ',‘E""
Pira Yurther aroges that the Nomadlin

oent that

-
-
'l'"i
[
#“‘-
wir
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_‘nll'
[ e L
w
o
i
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the exvcution of Ca==meretral Lease No, G0¢

- 10 -

rthat tairling
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authorized Pima to commit waste to State
School Land and that this Affidavit was de-
sighed to disprove that <laim,

N reference to AJR. 50-52 discloses that
FICO raised the issue of "waste™ 1n 1ts legal
sense such as the right of a tenant at cowmnen
law to "estovers' with any tse which woent
bevond use of product: of the land upon the

kL . R
~ibs o,

Land, a3 constituting
N further refeorenve to the assorict freat:

b8

Bent 0F the totue oY fwaste' by Piwa (Br. M,

re
T

referchees) to TS0 T oALRLY Mt<otosed ne orela-
tioaship betwven the Xamahiee Mrridasir anld
Pirza's atyousment, 10" dhror value sgrme 1o
be to pernit Pana's Coureel Tg ¥ent theay
soleen by calline #1034 thiet .

ahile Pima arguss that T"FIEQ never broughy
to the attention of the lower tUauart t1ts present

&
=

that the Cours hatd fecpded by o 11s fudi

charge
ment o an psste on owhaich the parties had ho!

submattted evidence or arvunent™ (Br. 4, 5},

_11-
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5 Pima fails to negate the conClusion that -
f unless an issue is expressly withdrawn by
'

the Court - there is a conclusive nresumption
that the Court in readering judement consi-
? derved all the issues betore it as presented
~ by the revord. (F1C0) Jdoes not recall =making
any such charve fwr do owe fiad it of record,)

e N These (ssipy o % Fe.ehte.d -’!"}‘ CEtta wans The

i ' 3 - - . % ' . . ~ * _ . . -
- i ' e . ! w . - . . wn B ' l:- am . ‘
A SRS O 4 U SR § 4SS 4 -EE RGP AEES 3-SR A A A ! 3 AN

attd was making of The watoyr withdrawn by (15
welley %ithin the Vetrioal Sroundsater Nrea,

My tre oown AfYCtdavir, the water was ved out:

- 3 r, &

f fe ef *he Urpttoal Yeroa e oawhiich il
3 ¥ LT o 3 l"q.-q'
Milnatasng Taoroa i b ounrelated To Tho

y B h g oy they ¥ e Tl e o Foox e Wl g;’i“t'ﬂt?'”l“? u:; *’Ltii
R SR R 1A Y S [ T AN S S T ¢ o SRS AL B LR L R L " &
gy L ARE W SEGT L g S ENTLR el SR SRR T T L A B T, e T

4 % = 2 Bl f.’ ¥ ktﬁq‘l ir.-.i:' f L e L - s 'f__. ' -l _ﬁ.,.
* w » N D SR ¢ ¥ v S, P Tw 1 x‘g""?

B o R IR R e e VI LR R Tl LY T - E
4 . 4 : i ' A | ’ *: "2 v T e ' ": ° .’ ? i ry 3 a
Land Heeartooent, bt hras. X7, a3 PLUs 390

T ey ok TR T an i w i il &—m;nm-hmﬂ—: (. TRE o

R 3 i o 2 S N N e - .y qge P .oy ®
I lij{jt}j tl"li- o _— !l: ‘ 1-::' N | - L\“-:I '-i:{h oy it#t-hi' 11{-{'"\[“ir l-ﬂ“t.:z‘r l

-m.iau'_.‘-.u-r_ e L T SO Sl I A . e e et e S~ :!.-m.i“mlﬂn LN T o Bl A Al N YR

L PP - r = " * * T Ay » 5 - -y
ai'ﬁt*’ 1‘1 111- «)!’l:)' '3 t:} T ¢ i 11',‘] t l.n' “ji ’ héii_r" .

) i;f . il . . L J .
nel W vednanabie gy e tor hioth taryviy

a2 el Rl b -

¥»

Ciasvs (supra), the withdrawal of groundwater

-12-
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from a critical groundwater area by a user
initiating a new use after the area was des-
ignated as a natter of law, established in-
jury to cxisting users.  As a matter of law
using groundwater away fros the land producing
the water, it thereby an adjoining Landowner's
wiater supply was imparred, was and ix anlaw® ',
As a matter of law, Jdamace "o IO s owells s
prestned.,

Nhen the further fact i+ Jevelonc !l oy
Pima that it: usc o0f this watey s an further-
ance of aan additioral stsuse of STote Sg¢hgol
Lands (Uammcerctal Leasex 902700 anl 007000
alno plainly a breagh o0 the Truaxt provisien
st the bonabliag WU, the crror on the part
of the trial Court an apororing the loaxe a3
tn harmony siith the tras? pravisions ot Uiy
bnabline AN¢t begores apparent.,

The Supreme Vourt, in aveeplting iurtsdaic-

sion aecented only o limited curisdiction -

e s . i sl g . e s A A AP b i ST T A e o

Al

the  oTdiey of Comnmercial Lease No. 2006 as

cC . f 1g to or contravening the trust pro-
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e

visions of Section 28 of the Enabling Act.

[t let stand the remainder cf the issues ad-
Judicated by the judgment of the Pima County
supertor Court. [rue, the Court stated in
its opinton that 1t could not resolve the
reasonable use Jdovirvine as applicd to Pima’y

-

wialter use Min light of Pica Mining Conpany s
. .

atfirmative Jdevonse ',

Phe staleseht as sy s srgde ag oL N,

R I o A MR SRR Ry

the validity of thy enltre Pica Younly super-s
1t Leurt s hroad sudgnent adiudicatieg the
vestivs there Pi0igated, or which migh? have
been Litigated, was hefore the Court, it
should Bave avoertedl wgrrstietion o ard reversesd

the juderment as to these wbiditional issues

214 -

FCTL001680



over and above the legality of Commercial Lease

No. 906 as contravening the Enabling Act as

adjudicating issues not ripe for decision,

if, in fact, the record iustificd this finding.
[nstead, the Court allowed the judgment

to stand except as te the legality of Commer-

clal Lease No. 906 tor remedy by appeal, tf

the partics thoereby affevtied o elevied,

-15-
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: RESPONSE TO APPELLEL'S

% 'Statenent of Ultimate, Material Facts'™

; Pima asscrts that which 18 chviously un-
| supported by the record in stating that

g . . .the partivs never subnitted

§ any evidence of facts regarding

i \ that issue [reasonable use]. ™ (Hr. 5

' fhe Afftdavie of Me. Xomadipo, stating how the

J -

sator wss used and the Yinancial cain: reape:

- -

by the State of Arizona ghrﬂngh Pina’s yse
of this sater, platnly was Tiled for the pur:
pose of statine ant ;u<fifyiae Pina's use of
this Critical Nren croundaater.,

To contend othorwize 43 samply not =up-
purtnblé to the oind of oy reasonable person,

Piaa Jocs asscrt that there are Iso Yact-
witich "would be pertinent 1f this Court at-
teapted to rele gpon the tssue «f reasonable
ll‘ﬁ(?‘”- .ht"?t‘ T I S

1. Pima returns norve wsater to the

State Lands than ts extracted fronm

State Lands (so Pima savs).

-16 -
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2. The water is used to transport
tailing from its mill area for deposit

In tts tailing ponds on the two arcas

~of State Trust Land lcased to Pina under
these two commercial leases (Rr. o),
In reply:

. The water which Pina deposits in its
tatling ponds several mtles fron the noint of
withdrawal 1< water polluted by nilling chen-
teals and tn the for= of tutling sluree. ALl
ot the water which ts reclataable 14 reclaimeld
and re-used by Pima. The balanve 15 pollu-
toed water Jocked to the tailing particles by
adsorption and sot availabls Yor use, T s
nat roturncd To the band Ceeon wbkich i
was withdeans and 1t is Jumped anto a tailing
ponsl in wholly unuﬁablc ra T,

o FPima's asscrtion that use of Critical
Groundwater Area wiatler is to Eransport tﬂiling
WIASTEeS to {ts two comnaercial leases of State

School fand, «which 1t utilicrs as a tailing pond,
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as a beneticial or reasonable use 1s unsup-
portable. Firstly, the water which maintains
the liquidity of the tniling waste suffi-
ciently to permit 1t to flow by gravity to
the ponds does not amount to "transporting
the waste. The Court can also judicially
notice that tailing wa-stes once deposited in
huge suantitics {4~ i+ sdemonstrated by the
homadine Afftdavit: are ugly, Jdirty, Justy

and substantially unnevable. The <lain tha

¥

Pima can, througsh the Jevice of a 19-vcar <on-

mereral tvatte, thfff:?’}' liha!_.;ill}‘ s 3 sfor:
ave areca tor it Tatiing waite for The lor:
secable future, =07 wubiccr o regl ceotal
taxes amd with the responsibility for the
matntenance and Jdu e control shifted to the
State (as landownerd apon the cxplration of
the lO-year lease, 1liuszrates the total tiic-
}!illit%" of these leoases of ~1ate Trust fanls

amd the callous indifvYerence to the truo

intent and spirit of the Enabling Act trust

-18-
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provisions in 5o utilizing these school
sections.,

Or, Jdoes Pira intenmd o pack up and cart

o

dwmay these milltons b tons of wadle when the

".,q N

conmercial” lease cxpires
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RESFUNSE TO PIMA'S ARGUMENT THAT
"The Reasonable Use issue Was Not
Involved in the Proceedings Below
and Thus Is Not Before This Court”

Judge Robert Roylston did not sce fit
to write an opinton or otherwise cxplicate
his views and understanding 20 the facts or
the applicable law. His reasons for deviding
the tattor as he 1) are net o =a*ive o !
recatd,

ne endt assune that Judge Revlston read
Pimatn Malion ter sanmary Judgneat, whivh owas
for atnnary tudyment i favor of Piea oanld
dgabnst Platntiff on Count 1 of Plajntidf’ s
Azended Uonpglatnt’ [V B, 665,

Ao omgal oascune FRal Judge Sovlston road
the afttdavir of Pi=a’s Vice Procident and
Ceneral Manager (Mr. Xonadino), filed 1 sup-
port of ¥i=a's Yotion, in whi-h Mr, ¥Yezadino
set forth thedses made or the water withidrawn
froam the welll vonserietad ASALAS. b :«fﬁ;ﬂiﬁgg
leased to Pima by Cormmercial Lease No. 906,

The only affidavit actually attached 2o the
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s alealiretial T

Pima Motion was the Affidavit which stated,
In support of the Pima Motion, just how this
water was used,

That statement that the issuce of rea-
sonable use was not before the trial Lourt
iz not only not =upported by the record; it
iy denied by the record.

Pla {nfected the isnuc ot #1 dse oF
the Uriticval Croundwater Area satzr jnte the
t3sucs before the trial fulyse in the hope that

tE would gain an adiadication favaring the

o
Mt

legality of these uics,  fhere vonld bave boen

]
i
g
T
g
-

Tym
o
+*'%
L

no siher justifiable veasion for *he Wrgdy:

Yok that the tasue han Bacafire:) Ping,
ta the hepe of nore cndless delaw, talks o
conplicated 1ssues amd “oadioralis adapts™
that the issue 9f how Fira tses tThe »ater was
not betfore the trial Courr and further ademits
error 1§ the trial Court 1ii lecide the lssuc.

i o -5 - -

Pl 0 ili.lﬁiﬁ?‘ii)ﬂﬁ wOT Lo 1ate, LT

wit

sought a decision that its use of Critical
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and valid.

Ftidavire
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53013l on-

water and
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of Schonl Trust Land by turning it into a
waste dump.
Plainly, this is not a reasonable use.
Pima has taken the discussion by Justice

Mindes in Bristor v. (h@dthﬂﬂ (infra) of what

T TR i - MR VAT Sl

it a "rcasonable u<e” , l.c¢., 3 "henefictal”

an:d

the use »as a "reasonable ude™, Use rwav fron

the parcel of tand producing the xater sas
permtastble,  Nistive Mirles and the Court

intemded no such holding, nor does 1t sepre:

sent a careful acd kpoxledeeable ceadin;

Department (101 Ariz. 527, 456 P2d 385; Iden,

106 Aric. S00, 479 P20 10 [1970])).

|
t
(i
]
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THE APPEAL IS NOT ModOT

e oty . A - R L . e ol - il e s 2 Rl v a1 - o T T Sy . aly B = Tl GF. v

Pima sav: "This Court Cannot trant bl
Any Relief which [t Has Not Alreasdy Wen'',
(Br. §8)

N morent's thoagehtial analvais cvpane.

. n '
[ 3 4 ) '
v ol i . .t: - F R
- 5
L |

he tabbavy ol thiie oanvy

Since Picg supported ita

s
-
'*

Ty

%
[

-

—r

%y
1

-

il

FL |

* gt

oo

F e |
L= 8

.

%

b 3 ' = . - ] & ] _ - * .
MEtdaviy of 1< Vicge Vrostteanr gntd lengral

tevart the gses e wbhipch Pima hal oot o
tntonded to pot the watrs oin vonftoverss,

, 3 JJ L 0w e I- - : - | Y - . !’ - 4 | ™
g U A By Paton =gsd bhe JoRsidored g

.
LT "

Ay

mining that the ufe o desvribed %a: 3 re.
spnable and lawful e,

fhis 1+ "rue, stnve otherwise he =usl

TS . N - - ERF.

i v T N T e i - il 5 kg U S M e i

have dented Pisn’s Mation,

o sifiehogieble ool g ey i L SUIRTIRL T S T TR BT . T 1 Y SRR W G

N ;H . . * . , + 'Frnf i’;_&. - N #t. : r
Pwist aad turn a«s Pima as oand doew,

L . ol 4

there t1s no rsdape Lron LU ITUVWVE e Chay

r

record ts that Pima put in issue the validity

of its use of the wvroundwater involved and

now is unwilling to have an appellate tribunal

'
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review the trial Court's decision. If the
facts of record were insufficient to pernmit
Judge Roylston to adequately consider the
question of the legality of Pima's water
use, why did Pima put the purpose of 1ts use
of the water in issuce?

The Supreme Uourt exnressly left for
resolution by the provesses af appeal thke
validity of Pima's judyocnt other than the
deternination by the trial Judee that Cox-
rorctal Ledase No. 99k Jid not contravene
Jection o8 of the faableing Act. o, as 2
gattoer of ap, - liate roview, the suprens
Court intended fo revacas The record for the
purpode of passing upon the propricty of the
trial Court's ad:adtcation of all tesues
ratsed by Count Four of {1805 Anended Con-
platnt, why Jdid not the Suprene Court accept
jurisdiction tor that purpose alxo and re-

verse the entire nitderment

[n 1t 8Bperef Pima save:

I'—H-l""l"l"l"l'l-J
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"Since the entire thrust of
FICO's Count IV and 1ts rmotion
for summiary judgnent thercon was
directod to prevent {further use
of water obtained per Lease 9006,
and since no more water will he
obtained per Lease 996, the casce
is simply moot,'" (83r, 9)

FICO suggests that the tolloewing merc ac-

curately retflects the posture of this appral:

e -a“

h £ : i -3 & £ . .o i v 4 I .y :
Sifes o *ajor thesgst of Pimats

waler was 3 fegtenable
ansd Tawtul usce, anlt 2380 This yriye
=usl Bave been vonstdersd and adjudi-
vatled by the trial Court favorabkly

to Pama, 4 sator wdrudteated isuc
re=ains unreselyed, and the caze 14
not meot.”

at

This 13 not an appeal Uro- the (unap-

coalable) Order of the trial Gour? denving

FICU's Motion; this is an appeal fron the
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judgment centered below adjudicating the
isstes ratsed Hy Count Four, avatlnst FICO,

Unless and until an appellate tribunal

conslders and reredts cach crroncous convlu.

- W
vion reached by the srial Court, #FHGY sl
not hive shtataed The reliel 77 wereh (7 45

et Lot

tt‘i‘ lﬂ'gﬂlit}‘ ’#’f 511;':#"'#, :;gq hliantﬁ: ":fv n’}‘hﬂh

fﬁﬁﬁl?ﬂﬁ.

Ty Ve e ¢ o X A ow 3 - : <
Phe Sapeome Uzgrt bemiled 9« Jurisisd:
rion by (TR Ordey oo tong > f s Shod 1,
$ .

. d ‘ ' : . ) - _ . . | ;o - 3
31 Lhe oravistanr Sl S0 tion o3 o L0
Coi W TaELTm e TREL g

£t
a TRV SV - sy T e LB A ?
b _* . L
fnabliing ACt.
- e R ity R A e .y T e ARk
o ¥ - - - .. - Y a * '-. y
Pe did smor acoe=t the Jaxe Yor the puvc
¥
- - & . t , * Sl e e e e N
ruse of atrolicating any cther gasae. PICY
» * «

%

had no apnortunity to bricf or be hoard upon
the ¢ffect of the somadino Affidavit as

stating and fixinyg the issues presented by
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Pima's Motion ftor Suimary Judgment.

Finally, the Supir~me Court did not re-
verse (nor probably could 1t have properly
reversed) the judgment below upon its merits,
other than thsofar as the Uourt sgvepted re-
view {n acvepting tisited rurisdiction of
the Mpecl abowlion SolaTion,

May we concvlade This sugbject by oYuerving
tnat we have not herotosore hearsd 10 sugee s
rod that dpsistance uron a Yegal aml fall
revien of a ¢licnt’s rights should ke clussed

LR

as guite untraendivt oite, 3.

uﬁi‘-‘ir‘]
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RESPONS™ TO PIMA'S STATEMENT THAT
"The Court Cannot Deter~ine The

[ssuc of Recasonable Usc Upon The
Present Record”.

-

o A -

Perhaps Pina 18 more privy to Judge

Roylston's thought processes than are counsel

tor FICD, Ar lon<dr we may wyraise Pina has

some basis tor vouching for the "great surnrige”

Judge Rovidfton woald experience tf he leatrned
he had, in face, adjudicated all {zsucs before
him found within the four coerners ot Count
Four, and supporiced by Plaa’s A{fidavie <up-

porting the Susmary fadgment Motion,

Xe must express doudbt that tudge Reylslon

13 ufaxare of the rules shich contrel Judicial
processes in adjudicating 2 sunmary judgsent
motion., We aszsume ke constdered the record

adequate to justity his ruling.

7 o
ER |

Pima made tts record on tts Metion,
ptescintced the facts v condidered adequate

tor an adjudication of its clainm that FICY

should sutter an adverse judgment on Count

iy ---:.--:1
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Four of its Amended Complaint.

The assumption that Judge Roylston did
no rescarch, but rested solely upon arguments
and citations of counsel, is unjustified.
FICO refers to the pages which follow treating
with reasonable use doctrine in further

&

cxplanation of i12¢ pasition.
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RESPONSE TO PIMA'S STATEMENT THAT
"FICO Has Not Shown a Violation
of The Reasonable Use Doctrine."”

ey A A Sl -l i O A A gl sincaking D, R B - oM . i =1 il

ey TS it -

There 15 no dispute as to the {ollowing

facts:

- L. Pima's wells are all within the Sa-
A _ - |
huaartta-tontinental Critival frogsdwaler Arca,
designated as avh by the Ytate Land Depart:
; sent o odin Ntober, 1004,
we M water cumgped oo these welis
\

&
- 4
o
<%
e,
»
> gy
o s
-

bs Trabsportied weveral =iles outsd

Crittival Arca aad yscl i1 the nil

e
et 4
e +
"%

. ¥

'3
et
“%
e

¥

i wf Tioss, st th o cdaveliuancoangs relatoed
Rg e,

) beoodhe taadling wante slurey s Flomed
byosravitly to the tTarling ponds of Piva, lo-
cated upon twe sections of State school Land
hold by Proaowader o I0vear vornercial
Ledse from the state Land terartment.  The
waler rematnine in the slurew serntls 10 to
tlow to the tailing ponds,

4.  The uses mnade by Pima of the g¢round-

water punped from the Critical Area are

231 -
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unrelated to any use, beneficial or other-
wise, of the lands from which the water is
withdrawn.

Pima savs that the Court nust cexarine
the plecadings and proof before a ruling cuan
be made upon the reasonable use issue.

this clain i3 upntenable tn a4 sttuation

where, as here, as o matter of lax the tsc

-l Mz g DRI Y G LS. TR P TN TG T T ey . RO vl M~ i v 11 -4

tade in unlawful,

The rule in Arloona §s well ~<tabdlishe!d
that
(a2} hwithdrasal and use 58 ¢round:
waAater away e PR Pand froe ohisy o1
b o swithdeann b0 nlasiul, 17 fTheree
the swater supply of 1 adjoining or
adjacent landowner 5 dazmaged opr in-

inlshed:
]

(b)) inoa duly Jestenated Critival
Groundwatler Area any withdravals of

vroundwater by a new user stbscquent o

Ji

tts destgnation as a Critical Area 13,
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as a matter of law, damaging to cxisting
users in the area. Bristor v. Cheatham,

75 Ariz. 227, 255 P.2d 173 (1953): Jarvis

v. State Land Department, 104 Ariz. 527,
456 P.2d 385 (1969); Jarvis v. State

Land Department, 106 Ariz. 506, 479 P.2d
169 (1970). '

Any use of groundwater away from the land
producing it is an unreasonable and unlaxful
use, 1f thereby the water supply of an adjoirn-

ing 1= ' ner is dininished.

A cara2ful reading -of Bristor (supra)

demonstrates that the reasonable use the

Court was there censidering was a use upon

the land producing the water, not a use un-
related to the heneficial use and enjovment

of the land fron which the water was produced.
If it is reccognized that the’reasonable
use'” theory and doctrine enunciated by Justice

Windes is limited to a determination whether

the uze made upon the land broducing the water
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1s reasonable and that an ny use away from the

land producing the water is as a matter of

law unreasonable if injury results to the

water supply of an adjoining landowner, it

follows as a matter of law that Pima's usc
of the water under the clrcumstances as
Jdisclosed by the record, i1s unlawful.

That i< what Justice Windes platnly was

saylng in Bristor v, Chedathan shen enphasy

el deamad Cant n TRl Jod ELTL A AN L Al T o T o R T L, I el i

sing the quotation from Rothrauff v, Sindbing

i i T CNC N - AR A IR, o e Y Y

EELiﬂE Nﬂt@r_gﬂ.. 337 Pa. ;:-. td AL 8T ?Q'

stating:

"y |

oLt Lthetr use must bo linited
r o) Turiaavﬁ Ancident Eﬁ thvéFﬁar

Freit T S L R
mﬁlfgrm are ﬁ#;ninc@. .

- mmtﬁ.m -:ﬂl.i.“- o TG R o T - i I R

(Emphasis - Arizona Suprenc  suri)
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CONCLUSION

A careful reading and thoughtful con-
sideration of Justice Windes' opinion in

Bristor v. Cheathan (supra), and his language

as adhered to in Jarvis ¢, State Land Depart-

TR NI & R I k. Ikl LAl

sent in both vited vases fsupra), will cen-

ivE A i s

h

vince the reider That the 7, cazonabic fse
do¢trine telates o use upon the land pro-

Jucing the sater - i3 the use made on that

AT A

Land reasonanle”™ [t has no ﬂpplieatiﬁﬁ':@ Usc
of the waler used asaw from rhe land producing
f8, as argued by vy, sinve 17 Ihe dag away
tron the tand producing the sater fajures
the water supply of an adpziniag landosner,
1T 15 as g =attcr of law nnreasonadble,

N uonstruction which »ould serm1t use

. - e - _ ) o . - ' e o h L e e A ..
vi o ogv2undwater gway fros the land prelucing

1t, it "reasonable”, would vut he reasonable
use dovetrine and fiy in the face of the

rationale supporting the doctrine,
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[f the foregoing does not accurately

analyze the rationale of Bristor v. Cheathiam

(supra), then there was indeed no reason for
the Court's cemphasis when the requireacents

that the water st bhe used for a benefictal

purpose upon the lanmd from which it was pusped,

4§ the Ceourt intemled byt diagussion ol
reazenable use te hold that sugh wmaler night

be used anyshere, i the use at the pluve

shere used was a4 "redzgnabic” (f.v., "henciici

UiC, vveh Khmi}:?t the ;il;tffﬁ af Ee was niles

avay trom the land producing the water,

HELE K wliMmbl

T ? |
!y ! ; i |
’;MT‘ mer”_4thr*% -
lone g e
l BN 2 &
5[”0 tsii fenter
P*QCWIX k;'iﬁﬂﬁ Nk

f\tmrm:,‘:a Tor Appei i,m

Qi“}

L] g TR e
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STATE OF ARTZONA )
) SS.
County of Maricopa)

MARK WILMER, being first duly sworn,
deposes uand says:

Afftant matled two vopics ol Appellant’
Reply Bricef to Brief of Picsa Mining Conpany
to VERITY & SMITH and o MUSICN, PERLEXR §

.

CARRETT, attorneys Yor Appellee Pima Mingng

ok

to , , , . - _ P . s ¥
Companyy  and to the Attorng; Sesnoral af rhe

-

State of Arizona, atterney for the Htate fans

#
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SUBSCRIBED AN <Sn8% 1o betore me thgs

My Ccommission vxpires:

I n
b . » f . I ’ . * . ) ’ L

"

!

g : _ = 4
dth dav of ggust, o3
o R i ) .
- g
* " m:-h- w‘wh&m :-.u rawnds B
g~ LA, - ---.'*uu:i:*mm
A IR :.I"}’ ?tlﬁ S

N A Y ey,

s, = s

FCTL001703



STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )

| Craig Swick hereby certity:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case
No. 11439-2, Appellant’s Reply Brief to Brief of Pima Mining Company in Farmers Investment Company v.
Bettwy, filed September 23, 1974. Court of Appeals Instruments (Part Two) Page 120 with 39 Pages of the

Brief following.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
Signatge

Subscribed and sworn to before me this / EZ/,/ / ?/ Q_O & é/,

Date
/
D pof Ky A - 4
Signature, Notary Public
My commission expires O / ,_,.3/‘5/,4[/ C q -
I‘)ate S Notary Public State of Arizona

/ Maricopa County

Etta Loise Muir
My Commission Expires
04/13/2009 s
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