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THE NATURE OF THE ACTION

‘Farmers Investment Company, an Arlhana

corporatlon, filed suit in the lea (Gunty
_Supe?lor Court 1n'ﬁovcmbﬁr, 196§*_aga1nqt

The Anaconda Company, a carporatman,ikmerlaan
meeltlng and Reflnxng Connany,acorporatlon,

Duval Cornorarlon a cerporat1on, Duval

Slerrlta Corporatlon a ccrporatlen, and

lea Hlnjng Lonpanv, a corporatlan clalmiwg

'thnt these defendants wcre unlawfully u:xng

ground water from the %ahuarlta Conulnental
Critical Groundwdtcr érea te theinjury af
Farmérs Investment Cmn;zﬁny. - - I

In June, 1973 Farmers Iﬁv&Stmént'Cbm?ﬁﬁY;
(hereinafter ”FICO”) fi1led its ﬂotlcn rﬂf
sSummary Judgment'againgt leaﬁ }1ng Companv
(herEinaftCr ”Pima", seeking a detcrmlvatlcn

that Commerc1al Lease Vo. 906 between lea

~and the State of Arlzona (State Land Department)

was Lllegal dnd vold as contraveﬁlng the

Enabling Act, the Arl ona Wonstltutlan%anu

various ﬂrizona-btututes.

FCTL001545



L

. i . . -— .
L - X ) ) . . . - e ) -
o : SRR - : A : C T T RS-t Wl
- Y P o - .k e L ERETTON e L T . ‘Eé LT m - [P .
P ":*‘L_éil!rx . - :h . . r’-ﬂ'l’ - - J"Hgf‘j: l\.' 1 . . ...'!;'F"‘hl'- . -.__. . .k } ) - y _.J'I.| - :.--"'"1'." I”_k .-

, | - Pima, in turn, {ilcd its Mution fdeummary
bJudgment against FICO for a bummarv det#rm1ﬁ3~
tion Lhat thls 10&@9 was valid. _ E

Fhé trial Judge' The Honorable Rabert 0
' Roy]ston, after hearing oral arguments on th Cse

two Motions and Lon51de13ng the brlcfe flle&

~ granted Pima's Motion and _denied ;-FICO 'g':'_ff'Mot-_i_'c:n.

- WHAT THE ISSUES WERE |

The Motions were argued, bricfed and
. considercd by the Court together.
The FICU Motion

The Motion as leed by Fi1Cu ralfcd cnly
the issuec as to whether a commeru1al leaﬁe.v
executed and delivered by the qtate Ldnd
Department to a mining Lompaﬂy of state trust .
land lccated wzthln-a auly deqlgnated crlfwcal K
groundwater area, Whth lcase authorlzed t -
lessee "to dr111 water wells in: the state trust  }{ )
land and pump nnd trar5port large quantltles S

¥ i S '
of groundwater from th1 state trust land fox :
H? IR S AN S RS N A i Lo T ’“*1.*‘%”“ .
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uses out51de the critical area unrelated to a

benef1c1a1 use of the 1oased state land 15 VOld
as contravéning the limitations 1mposedfupon 5
conve)anC1ng, leasing or otherwise qup091ng
of these stq*e trust lands and the nroducts

thereof by the Lnabling Act and the Arlzona

Constltutlon and statutes 1mplementzng the

authorlzdtlons of the Enabling Act.

Pima's Motion

Pima's ground for its Motion was stated:

"The ground of this motion is that
there are valid defensces to said Count
as to which there are nc triablce issues
of fact. This Motion will he bLased
upon this Motion, the Affidavits and
Memorandum annexed hereto and upon all
the records and files of this action,
(A.R. 06O, 67) '

“Pima, by the affidavit of George A. Komadina,

1ts Vice President and General Manager, injected
the issueg asntb whether the use madé byPimaf~'
wias elther reasonablgwor beneficial Dyspeuiffv

ing the uses to be madeofthewaferhﬁumbed “

from the Critical Groundwater Area and thégvélhe

3

N
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L . - to thc state of lea 0perat10ns as Justlfylﬁg

:
é #°': o ”Commerc1al_LeaSQ No. 906",
% These audltlonﬂl 1ssuequrcsented by thjs
? ; Affidav:t were: - o !
; . . La) DOES the fact'thﬁt Pima haS
% paid the state mznlng leaqe mrneral
E' ﬂ? ,*o}alfleq betwnon 1967 and 1077 of
; ©,373,000.00 validate tﬁe 1ea5e_or 
% legally justify the leasé” B
E (b)) Does Uk tlthﬁt Pima, in
; | addition, pays the state incomé, SevVer -
ance jle_ssfael*ttdl}' Voand sales. taxts
legally yustify or vadi f'ﬂ.... the lease?
(¢) Does the fact that an imp0rtaﬂt
purposgaand:use of the water nuﬁppd irﬁw
 the ntaté land is tU trﬁnsncr* tall-  .
 _Jng refuse from the m111 of mea and ?; t
: _quantltleq unpon State land 5e¢t10ns : }j
; "9 and 10, Range 15 ant Town»h&p 1? ;;
f o South, uhlch land is also under ccmmerC1al" ;

: |l5'r

‘lease to Pima as a dump or tallnng pond

. _'I- t '-|--;__. . .
' g ".r-\fll':l"'-'i# 1’_. o \ 'H.ﬂ-_.:. L
' ' LI [ "o L T T B E

) . - . . ].. ' .
. 1 H * . . . B .
PR B ) ‘;I.!".!r . LT L. e L - .f"! - .
\ .. PP . _— L. R .
' -t . - . . - . L
=T . . . H )
o . . -
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validate the lease or does this continuing
waste to state land, in any event, invali-

date thﬁ_lease“

The addltion 1 issue of t}e legalltx of
pumplng of grounduater i*om land wzthln a 1u1}
 des*gnated Critlual Groundwater Area fer uses

away from the land prouuulng uh afpr and

unrelatod to any bﬂneflulal use Gf th& idﬁd

producxno the water must also be con51dered
an 1351.:6 since the ord.c:'r .And udg‘ﬁent er*ter"ul
b by Judge Roviston Conﬁtitutedma.génﬁra1 
1 adijudication upon 11 issues reasonably within
the four corners ol Count I?'ﬁf the ﬁmended_
Cor:'zpl'aint_,“ “ Coun t: i‘v'- 1 noarporates pa r-agraph:ﬁ Hf,
IV and V of Count (! of t.im.f\ﬁftwnied- Comnlaint -
by reference.j'(a,g.h} These'thfééparagrapth'
found in Count (1, since thev.w ré ﬁef'm'e tne ‘
tflal Court as part of the pending pleauans,
'1re FcprOJUPed aq prendlx A hercto.‘;;':fffilw

S S

In Count*lv, F1CC ‘urther allegcﬂ (A.R.

Pima Mining { nueod ”has constructed
four large 11 15..;0n type*watcr wells

!: '-'.'Zja
" .r-._
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within said leased area and has pumped
and 1s now pumping large quantities of
~groundwater f{rom the groundwater supply

subjacent to said state land and trans-

porting the same for use outside of

the Sahuarlta Continental Groundwater
“Area. | I ;

% &

The continued pumping of groundwatez
from the critical groundwater area and
the area adjacent to the farm lands of
plaintiff constitutes a trespass upon

plaintiff's property rights and a vio-
~lation of the water law of the State
ot Arizona,
F1CO, therefore, presents 1ts ciaims,
arguments and authorities bearing upon this

1sse.,

HOW THE ISSUES WERE DECIDED AND |
YHAT |31 NT ( -CRLE WAS GIVEN.

o o

Judge Roylston denied FICO‘S Mofioﬁ.and

ll"l

granted Pima's Motian and .'.'.'d?l‘&'.i_ Trs _E

entered in favor of Pima and against-FICO[”on

Count Four'. (A.R. 165) Judge Ra iﬂton,,on”

his own motion, also ordexed entr) u£ the.
Judgment as a flnal appealable Judgment (A R
1635,164) s ' |

;. 3
R
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CONCISE STATEMENT OF
UTTTMATE MATERTAL FACIS

Prefatory Exvlanat+ion

rollowing che entry of jUdgmént*égaiﬁst_

FICQ, FICO filed a Petition for a Special Action

withfihe Arizona Supreme Court, challenging
the validitydgf“Judge_Rcy]ston'sruling. In
view df the fact Judge.RoylstOnLhadeﬁtered
judgment against FICOQ generally upon "Count
Four' and the fact that Pima h'ld a';serted the
legality of its use of the pumped water apart
{rom the validity of (onmmercsial Lease No. 906,
FICO considered that since all issues before
Judge Roylston, which were or could have been
litigated, were concluded by his broad-form of
jﬁdgment, FICO had no choice but to present
its Petition upon the basis of Pima's Motion
rather than FICO's ﬂotion. 2
All other defendantbbought to 1ntérvéne

in the Supreme Court appllcatlan, based upon'

the assertion that the issucs ﬁere broader than

the validity of Commercial Lease No. 906.  The'

r sl -
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‘Supreme Court, in accepting jurisdictioﬁ5 ndted:

"...the Court, in accepting jurisdiction
of the Petltlan for Special Actuion, . does

not propose to write on the issue of
reasonable use gt thls time "

and, therefore, denied'intervﬂntion.

FICO therefore. was ubllged to nroceed

{wlth an appeal of the Judgment ;. 5ofarsas the
‘Supreme Court had not taken JLTISdlCthn, or

‘be faced down the road with LlﬂlmS of res

Jud1Cdta.and collateral estoppel FICO'
Notice of Appeal was llmlted to ah appeal 0f 
the issues embraced within the Count,Fnur
pleadings and the Summary Judgment pleadings
and papers of Pima, except luwa.ar as the

Arizona Supreme Court had assumed and cxercised

jurisdiction. IICO Jnterpretb the Quprene Cﬁurt_

order as a limitation upon the Jur1§dJut10n it

has assumed to the questlon as to the val1d:ty

or 1nva11d1tv of Commerc1al Lease Nq..QOG

because of the llmltatlons contalned i the s

Enqbllng Act and the Arizona Lonstltutlor'tﬁ&

-k

statutes upon the pouer of the State of'* g}--

ona to sell, lease or otherwise dlspabe cf trpst '

state land.
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FICO's concise statement will be tailored.

of Record.

§ insofar as practical to these issues as out-
i lined, supra.

| o o

; " CONGCISE STATEMENT OF FACTS

% . - - ” &

j On October 24, 1966, the State Land
™ Comm1551oner executed State Land Jeparrment

i - "Commercial Lease" NO. 906, Pima Mlnlng

] Company executed this instrument as Lessee on
: December 5,'1966.' A copy of the Lease is

% found following page 179, Vol. 2 of thﬂ Ab«tract
:

This lLease is for a period ending
Cctober 23, 1976, and expressiy states "r?_*'*
that this Lease is issued for the purpose of:
development of water farm through deep w&ils,
booster pump and power substatiovw, gatherlng_f
tanks, plpellnes, power llneq, etc.”

The stated rental is fixed at "$10 DG
“per acre or 1¢ er 1, 000 gallons water removed,
whichever 1is gzeater, for Lots 1 ard 23 SZNE;;-
$1.00 per acre of (51c) 1¢ per 1, UDG ﬂaﬁlcns I

water rcmoved, whlchever 1is &reater,mfor the

SE."

......
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Pima Mlnlng Lompany has cau3ed four deep

gwater wclls of approxlmately 5 000 gallons

,__ _
,ﬁﬂh~4- e - .

P ,per minute capaCLty_Lo be drllled and con-
structed on said state schcal land and has

ﬁlnstalled 1arge pumpb thereln, h?s constructed

power llnes, pipe lines, qtorage tanks, beoster

L et il Pl A . Sl o, Wl o TR, Mo T E e g

Y pumps and other equipment and parapherndlxa

necessary to enable-P1ma Mlnlng Companv to

R T L TR R

pump many thousand acre Eeet of\grounﬂ uater

.i annuallv from the ground wétér qupplyxubjaﬂent
to the surface of said state;landfand_has '
caused and is presentiy causing the ground
water sunply a part of said State'land to be
mined thereflrom, stored and transportcd-away

S from said land. This ground water pumped ﬁrﬁm;'

E the ground water which is amﬁﬂrt%f-thﬁ.%&lﬁ .
tract of state school 1and 15 not put to any

beneflu1a1 or other use on sald state 1and

but 31s transpo

4
{*
o

‘unconneuted with:sald btate 1and.i

......

The Sahuar*ta Contlnental Cr1t1ca1

, ” Croundwater Area was de51gnated as a crztxcal

R R W

grcundwater area by the State Land Commls lqnervﬁ

e e NG L <l o e T
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and the State Land Department'pursuaﬁt to.the

provisions of Article 7 s Chapter 1, State
Water Code as amendod (Sectlans 45 - 301 et

_seq ARS) generally referred to as the Ground

Water Code, on October 14, 19543_which_desig~
ﬁatlon rcﬂalnq in full Force and effeut t0 the'-

date hereof._ The area lles south Gf Tucson

Arl?ona, and in whdt 15 Lommonly referred to

as the Upper Santa Cruz B351n;'; 

FICO now owns and at the txne sald
Critical Groundwater Area was-de51gngted it
owned agricultural land in the aforesaid_ 
Critical Groundwater Area which+it thes had

farmed and is presently farming to VerGJS CTOps,

~most1y as a pecan Grtharu. A substﬁntxal parc

of sald aureage is Lont1guous tu and 1ﬁ thL.

general area 0f the statc school land embrdued

'W1th1n the terms ot Sdld Commerclal Eease 906

_;.J-. 'n‘f
-:ll: : .:'.‘:;.'-

FTCO relies upon and requlres the use of ground

e A

water of the area for the 1rrlgat10n of 1ts chp

The state land the subject of said

Caﬁ“,TCLdl Le*: at the tlme saldTSaFUarlta-f7Y%'
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d651gna£ed and to the present tlmc 15-3 ﬁqrt
of and W1th1n said Crltxcal Grounduatez ﬁrc;
.J o and the uSes whlch Pima Mlning uompany nas
i “made and now makes of the ground water with -
' drawn from :ald state Iand 1is iﬁiuﬁnﬂett1CP
.with 1ts minlng and mllli g ot cﬁpper ore at
its mlne and mill Iocated apprcxlmateiv four
ffﬁ f  mlles westerly fram the_lan&s tne subject,uf
~ Lease 906. T '
QPima holdscommef&ialuléasegnfnom tﬁe
Statﬁ of Arirona for two sections of staté
land, Commercial Leaseﬁa. 96”*01 and 90?~03
fof.use.as tailing dump and also %olds rxght~
of*wa) Ieases or perﬂzts far 1n5ta‘lat1on and
wmalntenance'of 1t5'watertransportat1aﬂ 11ne5
. lﬂ and faCilltle% over. state trust lnnd also frcm
uﬁ fthe State Land Department act1ng fcr the State

of Arl*ona.}

One of the 1mportant uses lea makes of

H- T e ﬂlr\-I -r\-J‘i-m e

fthe water pumped £rom tne critlcal area is “for

‘the transportatlon of talllng from 1Ls m¢11 for

. 1 3

dep051t 1n its ta111ng ponds on the th areas '

'11

Ty

of state trust land 1éased tO lea under these

two commerC1al leases. 1f'
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7 In 1972, 4,991,267 ,000 gallonsdftailing
effluent was dumped on this s*ate land. .
§ (NOTE: This statement may be erroneous:
T in that thz figures given in the Komadina
i - Affidavit reiate cnlv to water.Itmayrbe
| that thlb figure is entlrely too 10w siﬁﬁe
§ if it ls a net figure retlcctlnz only water
é *i:% content Gf the tailing dumped, the_ameunt_
Z would be much larger. However, thg“ﬁttu§1~
f -amcunts are not particularly important since
the -amount of tailing waste dumped on the
J state trustllaﬁdmunder the ccmmerﬂial leﬁses
i from the State Land Department is very Iarge-
in any event.)
FUISLI”\S PRESENTED FOR RLVIEW
1. Whether pumping and transportation'of
% groundwafer from state trustlandsﬁwithiﬁéa'
? critical groundwater arca underaétatef ‘
? commercial lessc for us c'outﬁiﬂe di SﬂlG.Cf1t1~
; cal area and away from these: leased 1ands,f
E which use is unrelated to the beneflclal use"i.
E and enJDyment of thehlsnd from whlch theﬂwgtef

v ' .
% . . ! ) -_r.
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is withdrawn, thereby causing the water,ﬁells_
of a groundwater user in the same area as'said”

leased lands and within the sritic31 area“tofBe

JERL o iy el e N TR T v P

damaged, is unlawful or lawful?

2. Whether large revenues resulting to

ey e bl VR R e b otepe e L TR

~ the state from misuse of state trust lands
B | thraﬁgh illegal leasing thereof, jﬁstifiésfth§

: - wrongful use of the state land?

: ' - 5. Whether use afgroundwateffarfﬁe

purposes of an arrangement between the State

e SR

of Arizona, acting through its State Land

Department, and Pima, which invelves misuse

T L, P R P I s L

of state trust lands becausc it 1is "a complete

i - system for production ¢t water, transpor;gtion
of water to the mill areca where the areffom
state leases 1is processed and tor trahSpofﬁation
of tailings away from said millviaiﬁ;ieffio

: . Ry -y . - . % o ey Al | gy ., .. ‘*f‘ rj-:r“” ” S
tailings pond depusit area' {(when) Yeach @spect

of this system is necessary for the mining and

- ]

milling of ore" is a beneficial use? {A.R
¢ ~a representation made. in Komadina Affidavit as
to the use of critical area groundwater.) -

= 'L-I"._fn-.l..‘
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ARGUMENT

__.,'._*“‘__.__ HFWMJTP‘#7.M':%‘:H¢"=‘" ,;i,t!lllr"l' z

1.~' md S groundwarcr use 15, as a

matter of 1aw llegal.

hﬂ-—---————-—--w-—-—-—--—-—-———z-—-——-——-—p

T gl g sl -

Fhere 1s no serlouc LOHLCntIOﬂ madeby
'P1ma tha* the wéter pumnpd frow'the state lands
leased to it by Commercla; Lease No. 906 is
- ‘used upon the land from which it 15 produced
; : benef1c1ally or otherwise. The use 1ssste- 
] ' four miles distant, outside of the critical
areé, and for mining and milling‘purpcses.

227,

wt W

Under Bristor v. Cheatham, 75 Ariz
255 P.2d 173, this usc is plainly illegal if,
‘thereby, FICO as a water user withiﬁ the area
influenced by the pumping of Pima's'wells, is

injured in FICO'S water supply. Under Jarv1s_

State Land Denartment, 10ﬂ Arlz. 527 456
P.Zd-SBS; Jarvis v. State Land De”

e, il -

artment 106
5, 475 F.2d 169, any wlthdrawal of g
groundwatcr from within a crltlcal 1 ca’ Eor

use outside that area unrelated to uhe benef1*

.:!t

C1a1 use of the cr;tlcal area land begun after

the. area was de31gnated as a cr1t1La1 area ae

a matter of ldW 1n3ures atll lawful Lsers of -'

groundwater W1th1n the arca.

EN N

17

- B B R SR I
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The court in Bristor uses language which

constitutes an unequivocal holding that anya

jgroundwater use, to be reascndble, must be "1n<'

connection Wlth the beneficial enjoyment of;thef

_land_from which it is taken". (7§ Arlz. 23?)

In quoting from Rothrauf V. qukl ng Sgrlng

Water Co., 339 Pa. 129, 14 A.2d 87, 90=(55;"

:ATiZ- 235, 236), the Arlzana SUpreme Court

“added its emphasls to the rule tﬁere enunc1ated:

by the'Pennsylvania Court:

"there has been an ever increasing -
acceptance of the viewpoint that their
use must be limited to purposes inci-
dental to the beneficial enjoyment of
the land fran which they (waters) are'
ocbtained.

"While there is som2 Jdifference of
opinion as to what should be regarded.
as a reasonable use of subterranzcan
waters, the modern decisions are falrly
harmonious in holding that a property .
owner may not concentrate ﬂuch'watars;{;
and convey them off his lands if. the;ﬁla

“¢nrings or wells of another landowher
are there by damaged or 1mpa1rna_.;.“'tf~
(Emphasis the Arizona Supreme Court' s)

“Again cited with approval in Jarvis
v. State uand Department 104 Arlh.;
527, 456, 1456 Zd 5.)

In Jarv1s, the Arlzona qupreme Cnurt held%;?; _,i_

'. ":- J:-'

| N 16

L

T

that as a matter of 1aw removal of groundwat#r?ﬁj
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from within a“cnitiaal groundwaterfaréé”for
use outside of the Lrltlcal area damaged the

wells of the water users W1th1n the arca.. Thws

would hold true ‘whether the lngured water user

ijlthln the CTlthal area pumped water for

agrlcultural, dnmest1c, lndustrial-orfmuniCipal
use.
"Manifestly, a qroundwater area or

subdivision of a basin which does not -
have a reasonable safe supply for

existing users can only be but further
1mpalred by the 9dd3t¢on of Other users
Or uses. (456 P.2d 388)

In Bristor, the Court, after'refetriﬁg
to the generul ;anguagv of Res tatement of Law

of Torts, C omments b and ¢, Section 352

which talks in generai tcrms of_facturs involved

in a consideration of rcasonableness then
immediately following the kestatement quotation
held:

"This rule does not prevent the
extraction of groundwater subjacent

to the so0il so long as it is. taken
1n counecticn with 2 heneficial

enjoyment of the land trom Wthh 1f
1S taxen ' (7: Ariz. ”3;,_233)

In Brlstor the use Was c’ea Iv a

"benef1C1a1" use, since 1t was for the ngW1ng-_l

) '4"#
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of agricultural crops. The sole factor the
Court there weighed was: Did the use involve
cnveying the water away from the'lﬁﬁ§ fr§m

waich it was produced?

It appeared clearly that the uSefinVleed:

"...transporting the water thus pumped
from under the plaintiffs' iand to a-

distance of approximately three miles
for the development and 1rr1gat10n ot
lands not theretofore irrigated; -hhat

the waters pumped by the defendants .
are not used for any beneiicial le_ _

pose upon the lands from which the
same are taken..;" (fnph331s aqued}

It should also be notcd that the Court 1n

Bristor I1I rtferred to B*1qtor l, 73 Arl ~.22

- ity Sl Yot

240 P.2d 185 for a'recitation'of thc factual

background of the casc. The Court there stated

the factual allegaticus upun which the case was
to be. decided, in part, as fo]lowe:”

"They (nlalntltfb) turther alleb
there is a common supply of under round
water underivain Tic Promis es .0t .aln-d’
tiffs an fondants, fﬁ““”?lnueﬁlb.a““”

and is, derived exclusively from thls

’
indevaorannd cunnly W
* oo Lo -

"That defendants. . .are takxng the _Ef

water by means of powerful pumes . +rom
thlS common_su 1 and are conveving it

. -Jalt.',.-'.1L b
. ;.{;}@ ar '1

approximately three miles

. ’ ; . LY M an .
. " . TR . BT I T v . i .,
- . . . . .
. R "

i8

their domestic supply of water has been,ﬁj.

""ﬁ"""‘"v""“""‘ gy .
which 1t 45 pum edmm,

I L
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the are using it 1in reclalmln? from
esert other land not a-facent:to

H Tand from which t e water 18 DbDeing
pumgetj EMmphasis adde

_Br15+ﬂr did not involve a LrLtlcal ground-

water area and, hence must be regarded*as

enunC1at1ng princinles of water law of general

‘application to be understood and applle& in

harmony with other prlnCLPIQS spec1f1cally

applica ble to groundwater w:thxn deslgnated

critical area.

The comW1tme1t o{ the court to thlq rqle

is demonbtrated by the fact that 1n Support of

“this holding and the companion or;corollary

holding that:

tSuch waters cun only be used in
connection with the land from which
they are taken.'" (479 D, d 1? )

the Court cited a tull oae awh one~h lf column

of cases in the Paczrlc chorter.

Immedlately fallow1ng thls 1mpresiive_;i,

P ST WP W Fu oy ‘-. t#..
uuu ll-ﬂh.ﬁﬂh LW S o A G 7 ¥ e ~

;..E

e ﬂrm "F .7 I ‘; I
F 5 e B I WL} b

"'J‘

arrayed in support of the court'5?pronogncem§nt,

the court stated:

"Tucson questions whether: 1t may ,
pump water from its wells and transport
the water so pumped through its pipe-
lines to lands which lie Wlthln the

:1f1

n j_ Vo
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wvatershed but outside the Marana
Critical Groundwater Areca. From what
has been said concerning the American
rule of reaconable use, tiie answer to
Tucson's question is, of course, that
1t may not." (473 P.2d 172) |

Following a quotation from Schenk v. ity
_ . m—e

of Ann Arbor, 196 Mich. 75, 163 N.W. 109, at

114 (1917} our Supreme Court explained again”™

why it had answered Tucson's question in the
negative:

"We also pointed out in our first
decision in this case that the Avra-
Altar Valleyvs are a part ol,a critical

water area, being included within the
Marana Critical Ground wuater Area. For
the reasonr thuat a critical ground water
area is a ¢round water basin or sub-
division 'net having saf{vicient ground
water to provide a reasonably sate
supply for irrigation of the cultivated
lands in the basin at the then current
rates of withdrawal,' we held that
additional users wonlu HELCSb”ET-Z
Consequently, the conveyance of groun
waters off the lands on which wells in
the Avyra Valley are 10 atced impairs the .

de Riete the supply of the exict 314 users._

sunnly of the other land cwners w1th1n the

Y

critical area.” anpndzza anrel

We must recognize that the QUchwe Court s

decisien in Jarvis II which, in effcct, allcwed: 5-'

Tucson to pump water from any locatioﬁllnjth@??

critical groundwater aren therejinVleed;and

T

LT Ty

-l_- bf‘giﬁ%ﬁ::,'ﬁi "_"‘I' - r-. I__ ..
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into Tucson so long as Tucson has acquired
agricultural land somewhere 1n the basin and}
taken it out of agricultura:l usage; super{i-
cially considered, raises a guestion as to
‘Lo continued fuilfalidity of Eristcr_ii:
Since the Alter-Avra Valicvy extends some

twenty m11es 1n*1ength it seems very prabdble.
that Tucson might pump a subdtantlal quantity

of water from a well s1te at oné 1néat10n for
export from the critical area, based upon th
historic agricultural usage of land at anuthér
location in the c¢ritical area a wbstantial»
distance away, which land Tucson had pur-
chased and retired Froﬁ irvicated rarming
thereby justifying its pumniny and exnort of
the water at its well sice. Jhe result might

well be to injure the water supply of the

farmer owning farm land and farming it adjaéent 

to the wel!l site while the farmer ownlng land
and farming it adjacent to thc area purahased
by Tucson and retired {rom cultlv txﬁn weuld

enjoy a higher water table due to the shutdown

of irrigated farming in thm area ad)ament to

his farm. This would appcar to run couEtcr;go .E-' |

l
—
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Bristor II.

However, a reading of Bristor II and the

two Jarvis decisions makes 1t plain that the

ey Al ¢ e -

‘Court did not consider it was robbing Bristor

Il of vitality. The Ccurt made it plain that

Bristor IT was decided upon the basis that
injury to the plaintiffs' wells was admitted
for the purg.oses of the Motion to Dismiss
since the plaintiff{s had alleged the defendan:t

"sucked the groundwater f{rom under plazatiffs’

land, thereby destroying plaintiffs' supnply

ftor their wells.,"” (479 PL2d 171)Y., The Couvi

went on te sav:

"Defendant transported the water
a distance of three wmiles where he
deveioped agricnltural lands not
theretofore 1irrigated. We held in
Bristor, which holding was repeated
in our first decision here, that this
was not a reasonable use of ground-
water'. (473 P.2d 171)

Again the Court emphasized in Jarvis I
(p. 171, 479 P.2d):

"In our first decision here, we
also held that the American rule of
reasonable use permitted percolating
water to be extracted for the bencficia:
use of the land from which 1t was drawn
We emphasized this aspect of the doc-
trine of reasonable use by requoting
from Bristor that nart of the decision

iyl wy Pl ity
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tn Rothrautf
(o., 239 Pa. k TiC
ctfect that the rmedern decisions uare
nearly narmoniocus in holding that a
Property owner may nolt convey waters
off the lands {rom «-’E iCh t’qm are
pumped if the wells of another are
thereby damaged or mpaired. This
limitation on the use ol ground waters
has the overwhelming support of A\mery-
can precedent. Percolating waters
may not be used off the lands from
which they are pumped i!f thereby
others whosze lands overlie the
common auﬁﬁlv"??ijﬁTﬁT?T’“H“W”

Pt ol HJF-L- [—-ﬂm . - e -ty n--l-m- P ———"
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In Jarvis | ond Jarvis i, the Court was
net constdering the richts of the various
barmers ¢f the Ajtarv-Sora Vatlew ‘féﬁfﬁawvgua
one anothor but was consideriag the ripghty o
thoe irrigated areca users servaus the righrs of

. o — ; T ’ i "1 . ™ . ¥ :' - . - . :'.. I " i L o ' v
the Lty ob o juy=on., 1T T TR SRR DN une

Court's references to B8ristor and the quotarions

excerpted from that case witp waniiost approviatl .
Gristor and Jarvis T and 11 construcd as
stating harmonious principles teach:

Rristor - (a1 Withdrawal of groundwater {romn

any area aad transportation of this sroundwater

Tt awn

'.'!
e ¥

away trom the land {rom wnich 1t i

-l

i{ by rcason thereof the wells and water supply

St an adjoining landowner are damaged s itilegal;

Fﬂ
o
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Jarvis 1 oand ti - b)) Writhdrawai of ¢round-
wiater trom the Iands within a c¢ritical ground-

-

water area and traunspertation of
for use wutside of the boundavies of the
critical groundwater area, (unless thoe user

at tho sttus of use has phvsical access to

the groundwateyr resource of the critical area
sucn that such user could at the situs of use.
ohysically withdraw an amount substantially
cgual e that pumped Prom within ung tra
ported cutsade thehoundarses of the oritical
arecal) 18 itseird proot ol Jdamage to-othe crrtical

u~etr within the it road ey sl

-
-
rﬂ.
Tt
.
-
it
L B
o
—
N
O
iy

oy
m:iy bhe enioined.

Calh s FICO does not conicedde that phves ic.dd
access to the critical groundwatoer area water
TeSOLiwe, wihich v olaimed to authorize pump-

-

img water trom the groundwater ot the critical
arca for usce outside the criticar areu, does
permit such use 1t the usce at the s1ius 01 usc
is unrelated to the benetficial enjoyment und
use of the land within the critical area rom

»

which the water (s withndrawn. iflowevey, that
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the toregoing caveat is for the record onlv.)
FIOO respectiully urges that the use by

o,
s

Pama of croundwator numped from the underground
of the Sahuarita-Continental Coivicai uround-
waler Arced and transportod tor use ourteide that
arca for ases unrelated to the vrenetvicial uase
¢t the laml preducing the water s, as a4 matter
04 law, uniawtul.,

e oney time The Guestinn whoethor g ouse
LS reascnatie mast bhe decides by othe Court is

4 L |

whon (he reasondbioness 2f tThe 5ator use NP

chall -

p=E 4
L

" . ™ . T - ™ o i L4 N LAl } b B - - ar Y | ' ) *
the land gotually praoducing the wates

enged os veing unreasonable. 1o be reasovnable,

the use nust he a4 honetbticidal goe Toioraed to the

a3¢ and coniovment of the lend nreducing *" <
wiater and any other uééﬁ, t.e,, uses away from
the land producine the water, are, as a matter
ol Taw, uniawtul vt, thereby, an adiacent

|

propurty ownoer's groundwater source 1s darmaged

or otherwise adversely interterred with,

2. Piwa's cquitable argument.

FICO assumes that oue purpose of the

romadina Adtidavit was to invoke egquitable

LS il
A 5y

L-—ulilu- g - Sy

L 1) P . " : n - | .d S - . ] b . ) - CIL N o
Cosatuation s 03t nerce anvoelvoed,  Thereiore,

[ hlﬁiJ
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coinisideraticns involving pallic interest
considerstions and to nwvite the tourt to
disregard & plain wrong to a litigant
because 0f considerations of momnetary loss
te the =tat> ot Arizona i the Court adnored
to the law. (At least we dare unabloe to
imagine any other legsl nurnose 1n the
VAl Lons :.u.sse.rticms gf finanvial bhene ut to
the State in the Af{idavit. ]

There 1¢ no reagsces Jomenstrated 1 the

record for any conciasgton wr, indeoed, any

implication 1'11: Pima hus no loegal o sousce o
water availahie to 1t for its rm.i-.nlﬂg,z needs
and, therefore, it nmust have roecourse o tin
water In the uritical Sven, but ooven 15 this
weve the case, 1t would offer no justirfication
tor retusing FICO the velget to which 1t 1S
entitlaed.,

Mucn tnce same argument was made by 4
mining companv in territorial days, when it

soucht to defend aguainst claims by arrigators

that 1t was, in effect taking their warter by

FCTL001570
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and other milling retuse.
In Arizona Copper Co. v. Gillespic, 12
Ariz, 1850, 10C b, 4¢5 (1909) the mining

company was dumping its slimes and tailines
into the ¢ila River, thereby toulling the down-
stream ﬁpply of a turmer, .fﬁ Jefense to the
farmer's suit to enjoin the practice, the

-l-lllll'--—-tr B R by et S Ny i Y ey gl sl vl Pl i i s, i, A el e e e A S . Y gl ‘el bl i

mining company urged alwost the identical

Pk k) el

T -'_‘H"'I#-. r sl g gl & el bl AWt e il i Jop e ey =P P —

COHHldQ!ﬂLlOHb of soc¢trail valuﬁ, investuaent,

ermployvment a1 ""thous, nrif" f mnersons” and

Minlivien -y, B ‘.,-—l“l_l e [ wks 4 e Bl aaed o o Vool gl . e T B i ek e ey ey e el Lo i, VI R . i gy o Bl st . Sy, i il - e e e ey 3 A

['n‘dtn Huun ht*r ¢ our £

In rejecting the Jdetense, the Aricena
Tervitorial Supreme Court suia:

"Counscel pross apon as thaoe
pimposition that weo shouid :uﬂﬂiier
the gompaldtlxe damage that widl Do
done by granting or with m:ud;hn; 153
injunction in this case, alleging

that the cicect ¢f an injunction will
be to stop the operation of exteusive
works, deprive thousands ol persoas
of employment, and cause loss and
aistress to other thousands. It s

Lo

unuoubtedl) true that a court should
exercilse great care and caution in
acting where such results are to
follow. 1t should very clearly

appear that the acts of the decfendant
are wrongful, and that the complainant
1s suifering substantial and irrepar:

able injury, for which he cannot sccure

N
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acequate compensation at law. A nunber
of eminent courts support the contentic
Ot i,lppclldnt that the uUhlpdrr’tIVt" LH}UI‘
to the parties in eranting or withholding
relicf must also be considered.* * *
“t o seems to us that to withhold relie?
where irreparaile injury is, and will
continue to be, sulfer=d hy persons
whose financial interosts are small io
comparison to those who wrong. them.is
inconsistent with the «nirit of our
jurisprudence. [t is in ¢ffect saving
to the wrongdoer, 'If vour financial
snterests are large epcugh so that to
stop you will cause yvou sreat loss, vou
are at liberty te invade the rights ot
vour smallor and less fortunate
neighbovs, '™ * *  To the -samec eifec:
are the rewarks ob Judee Marshal!l in
McCleery v, ilighland Rov Gold Min. to.,
Wﬂwm, 4o Fed AT oo T‘;Gmfffj*f‘ﬂf*
The substantial contention of the
defendant ie that it is engaged in 2
business of such extent, and involving
such ¢ large capit 1o, that the value
of the plaj..u:‘i ts righits sought to b
protected s relativ cl* small, and that,
therefeve, un injunction, doestrovin.
the LGiLHJJHttS bu klnfﬁh, would 1nilros
4 much greater iniury ovn it thas i
would conter benet it wnon the niaintia!
Under suach circumstances 17 1s 1sserted,
courts ol cquity refuse to protect a
rights by injunctron and remit the @
jured party to the partial relict to i
obtained in actions at law. Stated in
another way, the claim in efEect 1s that
ONC wWrongiu __)_w_fﬁ"{;;@_ﬁ“g_ﬂg__w ie€gas vights
of his necighbor will be permitted by a
court of _L:nt,  to continue the wrong
TndcTinitely on condition That We Trvest
Suriicient capital tn th e undertaking, X
am unablc to dccede to this statement of
the law."
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- The Court enjoinedcontinued pollution of
thé river and the United States'SuprEme Court
_affirmed-the decision. 250 U.S. 46, 33 s.Ct.
1004, 57 L.Ed. 1384 (1913)

Lagad = -aﬁ.-..n'.!.b-ﬂ-‘.:_ﬂ = e hﬁ--ﬂ*““ . A we o~ % a0

§ ‘See also: QESEEE.V' United.Verde Copper

i Co., 9 F.2d 144 (1925 aff'd, 14-F.2d 399,

E . 304 (1526 Cert. den. (1926) ' '

f Pima's continued unlawful uasage of .ot .

i from the crifical area to the coﬁtinuinginjury
% of FTCO constitutes a continuing trespass and

: as such, a contihuing wrong. A Court of Equity

| may exercise discretion as to rémedies for past

% wrongs and inuuriles, but it runs'afaul of the

E "Chancellor's Conséicnce” to, in e¢ifect, condone
E and permit future injuries and illegal actions

E harming other persons. Alaska Placer Camggngv..
% Lee (Alaska Sup. (Ct.) 458 P.Zd 218; ﬂ§rris V.o

é Krekler, 113 Ind. App. 100, 46 N.E.2d -267. (1943)
g Hastings Oil Co. v. texas Co., 149 Tex. 416, .

? 234°5.K.2d 389; 42 Am. Jur.2d, p. 907, Sec. 149,
E p. 803..Seém60; 43 C.J.5., p. 525,{527,'Séﬁr :

% 61, 62 A;L.R.Zd 310, Sec. 2; 21, 231¥ _ -

i
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3. The "arrangement' asserted bv’Ping;

% in the affidavit sungorting its Motion for
Summarz Judgment involves in materla part a

breach of trust and hence it af{irmatlvelv

appears that Pima's water use is;not a ‘'bene-

ficigl use".

P T G R U I A R m._.-im st Tl iy S dam [T

The provisions of Section 28 of the
Enabling Act governing a resolution of Pima's
claim to a '"beneficial use'" of the crititnl
i groundwater area are:

; {a) The authorization in éhé Enabling
' Act for leasing of'stnte lands '"'in such

} - manner as a legislature...mav prescribe’
; limited to use "...f{or grazing; agricul -
tural, connercinl and domestic purpnéés'

or a term of ten vears, or less;..."

(b) he absolute prohibition clauae

E
e

1+
f.

cu 1ﬁ_tbe ‘Enahling Act dgalnbt &nv salcl
of land or other d15p051tion amountlng to
a sale, except after publlc notlce%and;at
public auction; - .

(c) The prOV1sion in the Enabling ACt

that any dlsp051t1on of state lands not

made in substantial conformity w1th;¢he__;'

af
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Enabling Act provisions is null and void;
(d) The provisions of the Enabling Act
declaring the lands to be received by the
State ot Arizona "shall be by the snid-stnte
held in trust'...and that disposition of
these lands contrary to the provisions of
this A¢t shall be Jdeened a breach of srit”

|

[t is black letter law that contracts

contrary to rublic polioy or wihitch tovoive g
e .o < ot - | , . L. L = »
I‘l ‘:'11..!1 i}i t r‘ﬂ‘“‘-! ~‘f£‘ 1:;-?1 ail 113 . ‘E- :fﬁ; » ’t3 r R i 3

W oe ‘8l *F 2 o2 oA S S ’ -

4SS EEE SR I S
. : ¥ . ] \ . ;
oy the donrr, an s SESAEE S-S 5 T S Py%oon, Tiiat o

. : PR , . i o L - ) L. . i W 1
W entered 1tnto an A antevrent Wit Thye ST ate

&

| ! \ ? 2 | o X ‘ y F " v - - . - '.-. : ?.. : oy . " . b:
2 AT L LR » BRR R ;3 223 E (IR i : L t i: -I:i- 1 o :PF . S A +h

il‘.;{? k‘: :;t1t¥g l’:‘f 'L! i:**?;tr,l r:‘;* tD tiv{{? sﬁi‘l;f‘; ‘3a;:**itf

y '

0! the bBEnabling Act and, therety, runs atosl
ot the provisions that any such use of s~tate

L]

and or any autherization thereot shail be

l! . * » L L ]
! ! | REAL i*f"}‘l;; S AN i LT L Y e R A sn b Py oFy e b I o T S
255 SN RARS S S Y R LV LN 1N 2y FE 3 AR DA
Pl b T !"' - ." - s el cigglie w R - e it - P R L gl g 0 L. wmEc r ok g, WL Flomkln R

}'ution O laws O any r;t;.ltf; to the contrary

- o RN el e 8 = TRl e o W il el e A - e R weal e . e g e e L. W o oqee - caloleme et apagm e A s, —mulsiey el -l e AR - g S Al A e R v, U ek - vl el AR Ry e i J—t"“

notwilthstandine'.
— S B

i el

‘. 4

Y -
-1.“.; i "t
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Tailing ponds have been a part of the
Arizona scene for enough ycars the Court may
judicially notice that a tailing pond sub-
stantially destroys the area occupied by it
for any purpose other than for the continucd
storage of the tailing waste, The pond gencr-
ates no activity, commercial or otherwise, aad
constitutes a nuisance to the surrounding area
After the ten wear lease period, the tarlings
remiit at free storiag iﬁﬁ@flr ds rima s
concerned for there 15 no way in o which the
tatlings can practically or reasenably be
roemoved,  Bhrio steautared as g icease, 1! 1
plain Pima has purchased an! Vrizons has <ol

A Faiahd U the poereanent usr oan.

ﬂ'
r
e )
g
o Y
.‘.. l‘
g
.{r‘
L
x
'tk
L
Wl
v
-
*?h_.'
L
-y
wirpll
-l
g
 ag

the Tatitng pond area for corsee of tasting
waste, ot least until the ssamds dsgapate the
tarlings throuch dust storsms daring $he vYearn
that lie abiead,

[nn the carly United Stutes “oprerme Court
case ot tervey v. Rhode Island Locorotive Co.,

G5 U5, tod ) 25 LB, 1003, the Supreme Court

ohserved:

AR
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"It 1s true the instrument of
conveyance purports to be a lease,
and the sras stipulated to be pnaid
are for rent; but this form was used
to cover the real transaction * * *
[t was evidently not the 1ntention
of the parties that this sum should
be paid as rent for the usc of tho

iyl vkl -0 rr*r-ﬂ'-t:.n - » -l allicr o

engine for one vear.

Certainly 1t cannot be reasonably
cons luded that o "oommercial gse” within the
reanting of the Enabling At contenplates o
ane anounting an law o sastie.  fhe law s

qurtte vlear to the ofYec? thatl any use ot )

L 5 » i ' . ¥ At o ¥ ¥

Lo toialh ol Eh Y P sATae PR UTC R AT ¥ i L R2RAN 4
*

iy spbatantially The soame Joniition wWis hheD

+ v, - - & & . ' : \ - <L e, I - - : TR L S

l!.:-ii‘ifﬁ.i. CANSCLILLtes WSy, LT, G Ywmnv

S ddree T osuch wastiag ure ant e State

band Deparisent spevitara by agreed o the usce
of the ared as o tarbing @ oy, The 1adt s,

of course, that the Land Departnent had no
authority to avvece o such e and 1t connent,
thereto, on Peohult of the stat was and 1s

"null and void'" unless 1t be found that a lease
for a ten vaar peraod which permits a use of

the lceased premises resulting i the Jde-trac icn

A

of the areca for any productive use aad which

&~
&y,
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amounts to, in tact, the right to a permanent
use and occupation ot the area tor storage of
wastes can be considered a "commercial ten

year leasce'.

[n Jarvis v. State Land Department, the

il de oSl N o L e, T gt TR ol iy eyl s S el

A dmhd e - kg S v — . | S el -

Supreme Court clearly held that any removal of
wiater from a cratical aren, Jdualy destenated as
such, as a matter of law demonstrated damapge to
the farmers in the critical area sinve fhe

desivniation oY the area as st extahljchedd

thatl 1t wiler resosree was inadegnate to supply

thon oavtntaing uses 1 the hysyin,

Phe Taw s vlear sha ans dse by g lessee
which daimaees the roversion and prevents the
return ot the fvascd area 1o 185 owner i1n
subatatitsabis vt vopdaT e when leased coasty-
Ptiten witw o, Che voart Ccan peitdtally notce
that than aren overlooks the Green YValiey
community and was o peautaiful descert aren of
coming premiun value tor urban Jdevelosont,

e will be roeturaed to the State of Avizona as
dosource ol Just nrsance ot only to the Lreoen

o

Va'ley area, bHut the Tucson area as well, tor

all the vears whicn lie aheud., The use of this

i, = e W e WRarF- e oSl el de iy e il - i rop . - wiierebiabai-ifte W eI ek W aplislee. Bkl aell-eet o -
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15
water/not only for the principal purpose or

use of committing waste upon the state land,
but creating a nutsance as well.

50 Am. Jur. 82, "Waste', detfines waste
as tollows:

"As s o apparent tfrom the Jdetinitions
already piven, an act to conatitute
wante must be wronetul, amt 1t is the
poeneral rule of lTaw thiat no act ot .
tenany will amount to wiaste unless 1t
1 uromay by proeadicial to the
thherttance, or to those eantitled to
the reversion ar reearnder, Sas e
J00C ot pedessar ity fean g st tragt tan
Glosemething tros the varsor gl et

i
SUanve o)l the ot gty i*:,_vg-i';_;;f.--. ; ¥
Ay ot alnagvn oo baae L Bange in
Craterd Al cond b e P I ¢ s g ge . b brin ¥
Couns Rt oot laras b o mardet o valye Bt
-‘T“L‘I‘F IHIHI}‘ :ff {ff :i";“r"g: E:Erf‘z }E Evii
cHraloe, or the sapro-e i o dpminution ol
, Cie

LTt e

L8 value restainy o wirptos
victrrroenal o vroands or ar s g

A tateox vl Custos o taste, Jovas pot
vonstitule wiastye, * % % Wgste may b
Summttted o land ox owell o as in hotgse s
and timber, and osany ar the JeVinttions
o waste andhnde any ast o or gnpsanion

by tenant whtch tends ot destroy the
pdentity ot the property or irpast
Vlathoe of Uit le,

b

~u

Phe Fact that wiasle 2ay vonsist i oany
wionvtul ant tnproper act o wntch o arpatrs the
vaalue obf the estate wproen tersvination ot the
tenaney i demonstrated by the carly case, often

crtoed, trom Massachmsetts or Delano v, Smaith,

ey B . el Shabire el - A -l e e sl v ek = gl
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92 N.IL. 500 (1910). In that case, complaint

d i B

was made that the mortgcgor had been guilty

of waste as to the mortgagee by leasing the
mortgaged property after the mortegage had been
recorded for a pest house or hospital to

house persons sutferinge from the then Jdeendd
discase of smallpox. The vourt considered the
general principles applicable t- a finding

that waste has been vonniteed by a4 tenant or

sthor possessor u! real praperty an

thiat the gte ol this property 19 hogne iy lind

- : _ ] . ‘ E, o :_
ot srallpox 1n the then hnown s
inabtliey to vontrol the dasease woull reoault

tn the butlding 19selt Sevoming the hane of

*

Fg}iﬁihl{: *;irt,;itf*ti{ Jif-h;*;t;.--g* fLt f‘ﬁfiﬂ;’:‘i E’lf‘e*—i. LA § S W A
waste Sreht be found,

e toverr sapd:

W te r g 40 o gnredsonabtie or iﬁ;'}f‘i}{? Al o
Une, dbiise T S R4 0 mirmen o roan {55100 ol

Juty touchiae real o<tate by oane lawfuily
1 possession whrich results an substantial

injury."

| R

In the case ot KNory v, fLess, 22 5.6, Id 25

b LTI -

at 28 (1929), the Suprenmne Court of Arkansas de-

tined and desceribed waste as follows:
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""The general rule of law, however,
In respect to waste is, that the act
must be prejudicial, or work a sub-
stantial injury, to the inheritance,
or to those whe are entitled to the
reversion or remainder, and it may be
committed of houscs, gnrdcnq orchards

lands, or woods. Such injury to the

inherttance may be committed by diminish-

1ny the value of the estate, although
1t neced not consist of loss of market

value, but may also be caused by dncreas
ing the burdens up-oo the estate, Jestroy.

tng 1ts tdentity, or inpuiciag the
cvidence ot titley and tf the acts
cm’mittcd substantially injurc the
BhertLance thoey =ay vonstitule Wastico,
dlkh‘-f’l?{“ they andrease the pedutiiary

value ot the eostate.  Fhe retusal or
neglect 0 0 tenant o pav o Current taag
mnt"* e oas uder oan ol ligation T gy,
Merety the cremrar . agry ol o0 r
-!.l*)vyr Ly by, Junnitiiale wanto, Dt
REAR A oty T o rapptalion ! feal
bl 0y tho SEEANN AL S Sat TR SRS U SN
e Tes T on whatiival o or rnobionagd
croumde a0 arisgng rres Diotates o
SUSLom Sl Taate ool Vonstcolale was Ty,
nor o srdirarily Wil e Jensoguenles
S ‘-q.'zit's.* AT AL woere the tvgury to the
pfer P tany e i frptiong el o unanifrstatiic
Lt i.;n,. 35"3 NP S S S S N A S A O

Tt owall o bBe sween that it order to
VOl TItute aante thne Pite Ffenant ongst
P oty of <t adt o ar omtrsstont o
the tnjury o the person cntitled tn tho
Inherytanee s g rendiagl a0t oor unmissioern
on the nart o the Tite tenant waiup
roesults tn orercanent injary oo thoe

L3
L]

- n

¥

rnhteritance,.  ltors 2o ovaolation Y othve
ohlxgatxou ot the tenant to treil the
remises i sudch manner that no har

e done to ther and that the estate mav
revert to those havinge the reversioniry
tnterest without material deterioration

'-"l'-l'-n

£\ Ly

¢l ’

L 3R |
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P.2d 416,

approval trom an carlicr Washington case defin-

In Dorsey v. Speelman, Wash. App., 459

the Washington Court quoted with

ing waste as follows:

Suprene Court ¢f Misstasippy

"The court in Graffell, at 398,
P91 P.2d at Sod, also defined “waste"
as contenmplated by the statute and
diqﬂﬂﬂﬂﬂd the Jistinction hétwvcn

conmmissive” and "permtssive':
CWastet, g understond tn the
lmr: ot veal proserty and s

VAT LIOUS % aofinged trvv thils <oaur?
I ant unreasenable or i
% SR & . a;l'?.'f-u Wy, ™ i R I T .;},: AN GRS - Rl
sepsnten wi o dute toush
¢xtalo E““l Niti 3%,*5;!34!
?"”‘i“ Trseiun wmhiieh reoagd
‘*h“" . lf“g‘ E injhi?}., {t
viclation of -
Yreal :_iw A3 iR S
that no hars
that Lhc a‘:ii.;t by g revert T
Phuose Doty g Gy ' ""
smdeteriorated by
ed bident agt,t

TP e
11 .- .
o .‘.l
%
o#

i -
¢ D e LA " » . .
II’.,. j t;‘ -;‘- i } '- . E-:- _..J. ) !.:- ,:I:. L]

A% AR TOLI, 3 s smaan sy a2l s o
'In Moss Point lurber 00 L Harrtson
County, 33 ss, VI Sol 206, 303,
T3 Tthis Court said that: 'wWaste is
detined to be any substantial injure
done to the inheritance, by one havinyg
o limited estate, Jduring the continuance
ot his estate.' [t wias also there satd
that: " 2 * 4t 1< a2 aniversal rule

R e R ALY

! .

e
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in this country that, unless exempted
by the terms of the lease from respon-
sibility for waste, a tenant is respon-
sible for voluntary waste, whenever
committed.’

"Undoubtedly material changes in
a building, cven though they may en-
hance the value, amount to waste. A
gcod statement of the rule is given in
Ssection 1015, Vol, 1, Thompson on Real
Property, p. 118, as tollows: 'A\ tenant,
whether rightfully tn possession or a0t
cannot, without the consent of the land-
lord, make material changes or altera-
tions in a building to suit his taste
or conventes, o, and, 1 he does, 1t s
wiaste, The liaw 1s undoubtediy 39 s¢rticd,
Ay materiat chanhde 1n the mature or
character of the buildings sale by the
testant iy wanxte, althoneh the value of
the property st lid be cahyeced by the
aiteration. '™

The forcgoing 1x adeguiate o demonsteate
that waste is the material prornpry Lo The rover-s
stonary estiale resinlting 1y %he properis hoan
surrendered bacs o the hotder 9f the rever:
sromary estalte tn oa dasaced vonmdirtns,

[t should be noted that the torvgaing
aronment 1w directedl e the noratl thal the ase
Pima assertod 1t hat o and owonald madre o the waltr

withdrawn trors the critical area was ot andd

could not be o "henetictial use' and, hence, the

trial court was wrong uapon this additional ground.

|
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[t 1s not intended to rearguc che validity
of Commercial lLease No. 975, but rather to
argue that the use which Pima makes of the
water withdrawn from the critical areca is,

as 4 matter of law, not a beneticial use.

CONCLUS T

LRI Y- © ) e e U AR T A AR a2,

The jud},mt‘:ﬂ ¢f the trial Court shogll

he reversed , wbuhy e

: H . » .
L iMnns T 7 6ot 4
i“‘ 9 " P t 1 -4 S + '
samrary Jadenent Matyoa o aad ooy o casate 1he

'1:; .'! l - B

¥ S % 3

:p w ; “:l ' . ? t — a - 1 “}_ H " ’ .
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RS IR TR S A
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ol .

STATE OF ARTZONA )

County of Maricopa }

MARK WILMER, being tirst Jdnly sworn,

&»

SAVS

Affiant matled two copies of Appellant's

PO
¢

(.-jpt,: ni i Bricd o MUS RN . HEELUR & GAERE G . At loer-
neys for Appellee, PIMA MINING COMBANY | and to
the \ttaraey dencral of Arizopd, aftorney for

SEATE LANG BEPARTHENT, properly addredsed and

postige prepatsd on June 11, 1974

U7 _ |
RTINS o

SUBSCRIBED and swerty 10 belore ~c Jfunie 1y

& |
P T}
! . " ]
-
. ~ | % -
‘.f’-‘ !:Fh :; ,t .--.“J"t S s * ’ & F * -l".“|Fh
i :ﬂmﬂ"a‘ i RTPRLT R T - T ‘#‘M m..t y hf‘ ﬁ,-thﬂm“ k. el p IS P W TIN IRL N R TR IO,
-a Ty L N I
Y rh & d ¥ A o Rk W

My Lommiissien Lapires:

‘.r_g '“*'_T"-F'ﬂ J‘- f"-:-’_ - h“' !fl‘ ! "
vy }_.CMJ-HL.--#L. m‘L - —
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PARAGRAPHS III, IV AND V OF
COUNT TWO OF AMENDED COMPLAINT

111

, i f |

That for many vears prior to the tiling

ot tnis action plaintif{ has irrigated its

varn lands from percolatang witer pumped fron

woells on dts satd land, sand percolating

i

underlaying the tand, tor the parpose o pro-

=y f' 'i'i*"'?*f—"*s-
X ey - B Df tiw'n#{u ."t B

3% #9

-l" a L N P a = *
duving vrops prown thereon

purporses, and has eagended faree

1 R 1 g EEY‘ '-:.-g £° % v E v

-T' J ¥ i v d g '&4 : < 4 ) | : '

for the Meneligial et segronabie nae o s g

Fand serleultoral a4t Geseg®a o eaieae oy
ﬂ!n-‘t‘! ‘F?r Ji % & l%" t “ *‘ L4 'i#*t".'r. '.--"i‘!} e e Yy e ’I" ¥ 5 e Y e

Watlor

Sts Of o s

chat the soapely or o water avarlablc 1o the
Pand ts cot unbieited 202 <a0d supply s finite!
| ¥ b . o . . S dd e e 5 . PO W e _ y Lk e
dite 10 Yrve oarapertics felferred 10 Aerein b
1 - A - z - e ik e 4 i Ba s d . - . il'; v ! ¥ : -
" i th iﬁ ‘\hi‘t 1% commant YoOOAMOWEY s TOC H»rhunrte o
iy gestlad-

Containental Critieal Crounmdwatler Ared

Lished by order of the Staroe i

on dctoher 14, 1961, pursuan?t =

Chapter 1, State Water Code, as ‘

tions 15-301 ¢t seqg. AJRVS.),

15 the Ground Water Code.

S L,
areneesy [ Seo-

commonly Ninown
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V

That there arec approximately 16,000 acres
of agricultural crop land within the Critical
Groundwater Arca of which approxinacely 6,500
acrcs belong to and have been farmed and are
being tarned by plaintifi. The sole source
of water for irvivation of said tarm 1...0g in
Jropping the sance i1s the supply ol vround
vater underlayine the Iaad tan satd Urstiaval
bronndwiater Area. In Tarmane the afaresaigsd
Lands the furmers Theres) have withlegnn
watter trom satd erounbuater supplsy sinve the

' : .'Ti-:- S ;- PR - ; %o "SR T Y v ot :
Crittcal siruttndeatier Arca wan gstaht

ey
-
S,
—
":H
o
=
L
F 3

Atoresatd pursgant o and 1 conternity wrth
the limptatton:s an! repsirerents of the ironund

.- L ¥ . o= - . .'T.- . ’ e i & ‘!r. ! . | . . .._‘.II_: i
Water Code ihedtaene B30 ot sy WUHL L,

shiis withdrawal of ground water tor azrieultarad

& a2 uld ' LY - ; - : : . L oo P _ T
PUEPOnes Mas 10 the pas? catrvuve aod o0 oveeeds

the apnual secharge tivreto by o substantial
amount, The supply of groumd water availabic

for benet cital consumprive use upun the Llands

1t saitd critical arca has been and presently is

inadequate to neet such needs without withdrawinyg

or "mintne” stored water tn the underzround ot

{ -

|
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the critical arca und thereby further lowering
the water table and further depleting the
supply available for future requircments of

the critical arca.

- |

|
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arnizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case
No. 11439-2, Appellant’s Opening Brief in Farmers Investment Company v. Bettwy, filed September 23,
1974. Court of Appeals Instruments (Part Two) Page 116 with 45 Pages of the Brief following.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
DUK3 .
Signqure

Subscribed and sworn to before me this )'3_ )4‘ QDQE)

Date

Notary Public State of Anzona

Maricopa County

Etia Louise Muir

My Commission Expires
04/13/2000

o B g L — m— e T
R e

Date

. ‘ " . 23N SR
My commission expires O %/ / /: e C‘C .f’q _ e
/ f’f s i -'-
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