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1| o IN THE SUPREME COURT |
2 STATE_OF ARIZONA
5 | FARMERS INVESTMENT COMPANY, ) - e b
i a corporation, ) Supreme Court R o N
4 _ ) - ) No. 11439-2
| _ Appellant, ) |
5 R | )
vsS. )
6 ¢ )
. ANDREW-L. BETTWY, as State )
7 Land Commissioner, and the )
STATE LAND DLEPARTMENT, a )
8 | Department of the State of )
| Arizona, and PIMA MINING-: )
9 | COMPANY, A CORPORATION, ;.
10!1' Appellees. )
. )
1 T
12 MOTION FOR REHEARING BY ARIZONA STATE AFL~CIO .
138 COMES NOW THE ARIZONA STATE AFL-CIO, nd respectfu11y 
F
14 || submits to thls Court the Motion for Rehearlng based on the l
15 | grounds that the reasonable use doctrine requlres.an equltable‘
16 || balancing of the hardships among all the parties as set forth = |
17 i fully in the following Memorandum of Points'andfhuthoritiés; :
12 DATED the '/ day of October, 1976. : | t
i | | |
19 | ELY & BETTINI |
; J ‘r,f"i. :
20 | Y L f
£ ) :ﬂ* o "J o I
21 } By_ S SO S - B
Herbeyt L. fL; :
27 | 904 Arizona Title Building i
i 111 W. Monroe t
23 Phoenix, Arizona 85003
f Attornevs for Arizona State AFL-CIO |
24 i
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| IEMORANDUM CF POINTS AND hUTHORITIES .
| g T | "
2 As will_be shown, the August 26, 1574 opinion of this |
3; Court in FICO vs. Bettwy will mean economic chaos ard disaster
4r1 to the working people of Arizona. This deciﬁion'althmugh |
|
!
S supposedly based on equity failed to equztlbly balance the
& hardships of the many interes ts 1nvalved. :ThE'dEC1slon Waﬁ
I | = .
7, too rigid finding one absolute winnerx (FICO) and two absolute
'i‘ o 1
81l losers (the copper mines and the City of Tucson). Under the |
9 I historic doctrine of reasonable use as outlined in a line of |
'103L cases by this very Court the consideration of the balancing ]
r | . . . ' . |
111 of the hardships among all of the interests was a necessity in
12 order to do justice.
13 in Bristor vs. Cheatham, 73 Ariz., 228, 240 pr.24 %
| | |
14 185 (1952) the Supreme Court allowed a cause of action %
15 | concerning water rights and eqguitable relief. Then in Bristor :
} - B . 3
16 :; vs. Cheatham, 75 Ariz. 227, 255P.2d173(1954) the Arizona Supreme |
! ?
' , | 5
17 ' Court adopted the American rule of reasonable use. The Court i
| ' |
18 held: ?
j I.
i‘ ‘ , -
19 | "What 1is a reasonable use must deopend to a
| great extent upon many factors, such as the
20§? persons involved, the nature of their use
o and all the facts and circumstances pertinent
<1 1 to the issue... a use that may be reasonable
. under certailn ciraumsranuﬁq may be unreasonabile
ey under different circumstances, and & use by A
“7? that may be reascnable as to B may L¢ unreason-
£ able as to C... the determination in 4
) : particular case of the unrecasonableoncss of
2‘* a particular use 15 not and should not be an
e | unreasoned, intuitive conclusion o0 the part .
A of 3 court or ‘jury. It is rather an ovaluating
e i of the contlicting interests of each of the
=6 contestants before the court in accordance
] H : with the standards of society, and a weighing
“ho -of those, one against the other., The law
o accords edqual protection to the interests of all
S the riparian ;_::;-rf,)p?it:a'*w:;r*‘ in the use of the
ooy | water, and sceks to promote the greatest ' ;
o beneficial use by eav% with a mlnlmgw of harm ;
103 p to others... it is axiomatic in the taw vhat
~J individuals in society must put up with a
%1 ! reasonable anount of annoyance arnd inconvenience
v residlting from the otherwise lawful activitires
uo | of thelr neighoors in the use of their land.™ a p. 237
" VA | F
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Thus, the Arizona Supreme Court mandates an applicamiﬁn of
the balanciﬁg of narasulps when conblderlnq equltable rell 33

1n'water rlghts within the. btate 0* Arlzana*

In Jarvis vs. State ‘Land DeEartmen ’ 106 Arlz. 506, N

479 P.2d 169 (1970) this Court agaln spoke of equltv and

equltable consideration when dealing with water rights, After

balancing the hardships, this Court modifiédfan injunctian
agaihst the City of Tucédn to allow vitally ﬁée&ed water'te_
be withdrawﬁ'for munici§31 uses. In Neal vs. Hunt, 112 Ariz.
307, 541 P.2d 559 (1975) this Court once again'iﬁdicated that
hardshins must be balanced. The Court held'that'aithough”the
plaintiff wanted a complete injunctioh'againSt the defendants

use of the water, wher all of the facts were considered it was

| proper;for the trial court to allow a reasoﬁable use of the -

water since the defendants well "... would not injure Hunt's
water supply or that of his neighbors."” at p. 314. Thus a

certain number of gallons of water per minute were 2llowed to
be pumped from the wells since the court balanced the harm
done to all parties involved.
This Court stated in its August 26 opinion that:
"This case is controlled by the American’
doctrine ©f reasonable usc as construed in
Bristor vs. Cheathan, 75 Ariz. 227, and

Jarvis vs. State Land Eartmeﬁt 106
Ariz. 506." at p. B45

However, this Court failed to apply the eguitable balancing
of hardships as is'fequired by this wvery doctrine; Tnig Court
totally cut off all of the defendant copper mines from buing.

able to pump waters from their well sites to their milling

operations. This ¢‘otal injunction will mean the shutting down

of the copper mines resulting in uncmployment for thousands

of workers. This Court did not requlru any reduct: on in use

by FICO but instead concentrated all of the injunction against

the mining companies and the City of Tucsosn. This is not a
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balanc1nﬁ_01 hardships but is rather an imposition of hardShiFH_

uponl5ev&ral parties with major intﬂreatﬁ_and absdlﬁtély'néﬁ

hardships upon one party with comparably smallef eccnomlc aﬁd

equitable interests. I
The copper minés.operated 3% thedefendants in the

Pima'County area employ approximately 8,000 personalfull-time 

thh an annual payroll in excess of one-hundred'mlllion dollars.

(3100 000,000.00). 1In the Tucson mttrauolltan area the copper

'1ndustr} accounts d1r=ctly or indirectly fmr one out of

every four jobs (The Copper Industry's Impact-an Arizona

Economy, Arizona Economic Information Centér, Marana, Arizona,

March 31, 1974, p.II, 30-32). FICO on the other hand employs

only about 90 part-time and 140 full-time employees'ﬂn an
annual payroll of approximately $1, 0uo,uoo 00 (deposmtlon Gf
R. Xiefe Waldon, p:”257-258). The QCOHQHIC 1mpact of a .
balancing of interests clearly shows the ihequitieg involved
in shutting down the copper mines while not affecting the
plaintiff's use of watery at all.

Because thoe copper industry has consistently paid
a higher wage scale than most other Arizona industries, its
significance as a source of perscnal income has been even

greater than its 1mportance in providing jobs. Through

multiplier effects of income rocirculation, the copper industry

actually provides about 17% of the State's wage and salary
income (The Copper Industry's impact on the Arizona Economy,
suprda, p. 87-88). Other manufacturing {irms, other mineral

industries, the entirao agricultural industrg and tourism c¢ach

accounted for far less of the State’s wage and salary than
did the copper industry. The copper industry also has a

signiticant impact through payments of pensions and other

benefits to former emplovees and through dividends to corporate

stocY holders raosiding in Arlzona. Thf;ﬁ‘* combined impact of
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] |
lf; all copper industry Contxi%utians’to'pefsonal_iﬁcbﬁe in -
} | N

2 | Arizona in the period 1970-1972 was mare than $852 OGO 000 G

'SE- annually to Arlzona raﬂluﬁﬁts (The Cepper Industry Impact
? 4{1 on Arizona Economy, 5ugr&, p.88).   _  _ '-1 f g
5 5;% In Pima County there are.over 15, 000 hrl?on& Sta*e :
f 65% AFL-CIO union members. In the Duval COpper mines,'thereﬁafe ?
T f OVEeY E,OOO_ﬁmployeea, 1,600 df dhlﬁh arw Arizona State AFL-CI0. ?
JB Ih the Anamex mines there are over 1,300 employeeﬂ,EQSS )+ | %
9;: wﬁich are Arizona State AFL-CIO. 1In the Pima_miﬁes thefe aAre i
ioi§'855 emp lovees ail of whichh are Arizona State AFL-CI1O. 'Thwua. E
; 11§ thousands of workers have a vital economic property interest ;
é 12 {i to be protected'in theﬂway_ﬁfajebs. " The Arizona_State A¥L-Cl1O %
S ;
é | 13 || is setting forth this information in order that the Supreme i
14§§ Court of this State will appreciate the.tremendous impact of i
a
15!! 1ts August 26 decision.
lséé The copper industry affects other businesses within
17§£ the State since it purchases more than 70% of 1ts total goods
" ‘ 18%; and services from within Arizona averayging over $200,000,000.00
T lgii in sales each year ¢o Arizona businesses. Wholesalers receive
? 205? nearly $80,000,000.00. Counstruct 1on DUSLAICONseS receive more
5 ?1%5 than $40,000,0095.00 annually, and about $16,000,000.00 has
; 22!% been spent in the Tucson area for construction alone. Public |
% 23;5 utilities received $37,000,000.00 from copper businesses :
% 24;5 between the vears 1969 through 1972, with one-half from the ;
% 25i§ Tucson arca. Manufacturing, transportation and retail é
? mﬂﬁ businesses comprised the rest (The Cobper induﬁtry‘s Impact

¥ ] ‘ . . -
; 27 i on the Arizeona Economy, supra, p. 88-89). Many of the workures ;
} 25%5 in the above businassen Are union memboers and have the vaital
- > - ?? s r . . " i by .. oy I-
-5 j intercost in the outcome of this decision., .
: R C the Arizona courts havdtollowed the DrinClplon |
b “T f{ . R . - M ¥ i -« iy i
Sl ¢ of equity throughout its history in order to do substantial 5
; d Ty .
.. [ :
; - A 'fa b . B | ' .y ' : " 3 T AV i
j .:;2 Justice o all parties. i : d_llg ‘::f:h..l‘?f ¥ _t;;i;].f"if__?ﬁiﬁ, 104 Arie. 293, g
¥ T !
- - ELy & Bryyine e
! LETIRNEYS AT LAW f =
ARIZIIMA TITLE BULE G
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r | 451 P.24 617 (19&9) the bupﬁem@ Court hotd s

"BEquity is reluctdnt to permit a »xcng"tc

“be suffevred without remedy. 1t s¢eks to do

! justica and is not bound by strict common

v | law rules or the absence of precedcnce.

It looks to the substance rather than the

| fuﬁm, and will not sanction an unconscionable
a esult merely becausc it may have been

5 | | braught about by means which simulate

It legalltv, and once rightfully possessed - -
y il § of a case it will not *ellnquish it short - - ]
-~ of doiny complete justice." at p. 289 |

W AL et e - ey i T Nyl e -

M8 T . mman

Similarly, this Court must grant this motion for rehearing =

o o

since it should not relinquish this-case before complete |

10 justice is done. It is a principle of equity that he who

11

il

‘2| corporation, 22 Ariz. App. 369, 527 P.2d 771 (1974) and ;

seeks eguity must do ecyguity, Janke vs. Palomar Financia!l

13 |

| Arizona Coffee Shops, Inc. vs. Phoenix Downtown Parking

i | | ..
"4 I Association, 95 Ariz. 98, 387 P.2d 801 (1962). It is also |

At T gl WL R L = e

I a major principle of equity that the lack of diligence on

;
? 16 i - i
: 4 the part of the plaintiff and injury or prejudice to the ;
i 17 o _ _ ' |
f? defendant due to such lack of diligence constitutes laches :
195! ' §
"H and bars the plaintiff's claim, Mever vs. Warner, 104 Ariz. |
5 :
19 | | _ \ (lacas o , . t _ i
ﬁ 484, 48 P.2d 394 (1968). FICO has known since prior to 1954, §
20 1 o, | 1 | | | .
i when the critical area was designatoed, that ground water supply |
21 | ' P . ;
t of the basin was limited. FICO allowed, cooperated and |
t :
22 . - . |
| I encouraged in the development of the mining company propertics
i ;
? 3 . o . ,
. before 1956 and knew the mining companies were spending
24 o . . - e
t hundreds of millions of dollars and would pump substantial
g quantities of water. nousands of workers cane tc Arizona ;
| |
26 . | 1 t , o i
' and found jobs in these copwver mines., In 1955 Pima Mining ;
- Company drrlled and completed ivs first Eheee walls.. In 1965 !
958 ‘
R - s . o - : .
- wells four and {ive were completid., In 1966 and 1967 wells |
29

s1ix, scven and cight were completed. In 1968 woll number nine., i

In 1969-«1970 woi number ten. It 1970 wells number 11, 12

.,..
- ...,

;

and 14 were completed. At least as carly as 1957 and 1958 g

] |

CBLy & BIXYrieg ’ o {2 o T
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.1~‘ the plaintidf FICO knew that the mines used water for mllllng
| Wiy
2 | operations and carried water away from-the pumping avea. 4
3 * : “At no time prior to 1969 did the plaintlff
1  ever complain to the defendant about or -
4 | | protest its use of water from the wells .
| - which -were located nearby what is now plalntlff S
S “ Sahuarita Farm." at p. 3 of the appendix in
| . Pima Mining Company's brief in the Arizona =
6 | Court of Appeals. 2CA~CIV~1645 filed July 23, 1974
73 The other defendant mining companies made similar constrdgticng
8 | of wells and also expended their milling operations without
9 any complaints from plaintiff FICO until 1969. FICO cannot
10 !equitably tay claim at this late date tdfthe water supply
. _ _ B
lli ~and cut off the mines so abruptly, throwing thousands of
:| . |
12 i innocent workers onto welfare. ' -
859 The above data and case law indicates that the |

14 # hardships have not been balanced by this Court in its

e i M

13 August 26 decision. Equity cries out that justice must

15*! contain a proper consideration of the hardships of all parties
| _ _

17 i  and not just of the plaintiff FICO. There has not been ovan

Ll b e L ol e e T R al e

18 §| one day of hearings as to the facts involved ir this complex |

H9€ matter. A decision as far reaching ag this deserves creater f

EUEE consideration. é
| ;

714 CONCLUB1ON
!

22f§ The Arizona State AFPL-CIO respoectiullv reguests chis %
( | i

?3?' Honorable Court give its attention anc clarifuacation tc the. ?

4 L opinion of the maicrity. Justice reaguires a close examination

ns | . -l RS e ¥ 2 .. - . s :
29 . of the equities i1nvolved. Public pelicy of this Stute shouald .,-
. | g
?Sf uphold the equitable sharing of the valuable resource, watoer, %
y , . i

oy i : . : e , | | !
3 - :
R , - , i __ ;
”RZ [ FICO, which would result in the unemp loyrent of thousands of
29 “ ' ' : ' ‘ | r I . -. e n | '
i workers at a time when ocononic rocowvoery snould bo a primary ..‘

[N L T S Ly e

50 4 goal of this State.
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111 W. Monroe

Reap#ctfullv submitteé

“'.ijLY & ﬁETmIﬂI

.ll.:llf

. Herbert . £ o
904 Arizon 1tle Bulldlng

Phoenix, Arlzona 8)003
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Attorneys for Arizona Stat@ AFL-CIO

COPY of the foreg01ng

‘mailed/delivered thig

8th day of October, 1976
to: -~

Mark_WilmEr,iEﬁq;
Snell & Wilmer

- 3100 Valley Center

Phoenix, Arizona 85073

| Attorneys_for FICO

Robert O. Lesher, Esq. .
L2sher, Kimble, Rucker & Lindamcod
3773 East Broadway |

- Tucson, Arizona 85716

attorneys for City of Tucson

James Webb, Esq.

City Attorney, City of Tucson
250 West Alameda Strect
Tucson, Arizona 85703
Attorney for City of Tucson

Gerald G. Kelly, Egi.

Musick, Peeler &« Sarrett

One Wilshire Boulevard

Los Angeles, California 90017

“Attorneys for Cyoprus Pima Minine Co.

Ca.vin H. Udall, Esg.

Fennemore, Craisg, vonAmmon & Udall

100 West Washington, Suite 1700
Phoenix, Arizona 85003

attorneys for Duvdl. and Duval Sierrita

Burton M. Apker, Esq.
Evans, Kitchel & Jenckes
363 North Pirst Avenue
Phoenix, Arizona 859003
Attorneys for ASARCC

veter C. Gulatio, Esg.

hAssistant Attorney General

159 Capitol Building

Phoenix, Arizona E5007

Attorney for State nand Departpent
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Vnrlty Smith, ua y, ‘Allen & hwdrnﬂi P*C._

902 Transame“lca Bhlldlﬁg
Tucaon, Arizona 8701 - - |
Attﬂrneys fcr C}yrua Pima Mlnﬁﬂg Co.

Thomas Chandler, Esq.,}_ | g
Chandler, Tullar, Udall & Rlchmond
41110 Transamerica Bullding o
Tucsan, Arizona 85701

Attcrneys for Anamax appelleés
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Antonio Bucci hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arnizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court
Instruments, Part One, Motion for Rehearing by Arizona AFL-CIO, pages 443-451 (9 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
Aten [P

Signature

Subscribed and sworn to before me this / L/ / )[—/ cS5
ate

- ~ C

Signature, Notary Public
* &)
My commission expires > q” _:?7 / pﬁO O q .
ate
,
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