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SUPERIOR COURT OF ARIZONA

PIMA COUNTY

FARMERS INVESTMENT COMPANY,

~a corporation,

Plaintiff,
VS.

THE ANACONDA CCMPANY, et
al.,

Defendants.

corporation,

Plaintiff in
Intervention,

VS,

FARMERS INVESTMENT COMPANY,
a corporation, '

Defendants in

)
)
)
)
)
)
)
)
)
)
)
)
)
CITY OF TUCSON, a municipal )
)
)
)
)
)
)
)
)
)
)
)
Intervention. ;

No.

116542
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(TITLE OF ACTION)

THE ANAMAX DEFENDANTS'
MOTION FOR PARTIAL

SUMMARY JUDGMENT AS
AGAINST THE CITY OF TUCSON

Filed: March 13, 1974

COMES NOW the defendants, THE ANACONDA

COMPANY, AMAX COPPER MINES, INC., as
partners in the ANAMAX MINING COMPANY
(hereinafter "ANAMAX defendants"),
pursuant to Rule 56, Arizona Rulas of

Civil Procedure and herewith file their

Motion for Partial Summary Judgment as
against the Intervenor, the City of
Tucson on their counterclaim filed on or
about September 13, 1973. This motion
is based upch the pleadings, depositions
and answers To interrogatcries of (sic)
file herein, the affidavits and exhibits
attached hereto and upon the memorandum
in support of the motion for summary

judgment also attached hereto.
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(Si.gned CHANDLER, TULLAR,
UDALL & RICHMOND by Robert
E. Lundquist, Attorneys
for named Defendants)

MEMORANDUM IN SUPPORT OF MOTION

(Prefatory note: The complaint in
intérvention filed by the City of Tucson
in this case namad, inter alia, The
Anaconda Company as a defendant. The

answer to the complaint and the counter-

claim were also filed 1in the name of The

Anaconda Company. Since that time, the
interest in the Twin Buttes mining oper-
ation, material to both the complaint

and the counterclaim, was transferred

from The Anaconda Company to The Anaconda

Company and Amax copper Mines,'Inc., as
partners 1in and constituting the Anamax
Mining Company. Therefore, the Anamax
defendants press this motion for Summary

judgment as succassors in interest of

the counterclaim of The Anaconda Company.
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Rule 25(d), Arizona Rules of Civil Pro-

* cedure. )

ek g e roTE DT skt e g Sl ™ g it T . 1ot B g e T e VU
¥ - - . - -

Rule 56, Arizona Rules of Civil

Procedure, states that summary Jjudgment

P T s ammee ot N gt Sl g T e
- -~

". . . chall be rendered forth-
with if the pleadings, deposition,
answers to interrogatories,

and admissions on file, together

with the affidavits, if any,

show that there is no genuine
1ssue as to any naterial fact
that the moving party 1is

entitled to judgment as a matter

of law."

The facts material to the Anamax
defendants' counterc¢laim against the
Intervenor City of Tucson are undisputed,
as will e shown herein. The law, at
least insofar as 1t applies to these

facts, 1s also clear. Thls moticn 1

{/;

directed solely to the 1ssue of whether

the City’s acts are in vioclation of the

FCTL000949
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reasonable use doctrine and not towards
the issues raised in the City's answer
to thé counterclaim such as laches and
estoppel which may require a trial.

Arizona's groundwater code, A.R.S.

Secs. 45-301 et seq., requires the State
Land Department to designate groundwater
basin boundaries and boundaries of

groundwater basin subdivisions. Id.

Sec. 45-303. A '"groundwater subdivision"
means '"land overlying as nearly as may

be determined by known facts, a

distinct body of groundwater. . . . "

Id. Sec. 45-301(5)(emphasis added). The

administrative duty imposed by these

statutes led to the daclaration of the
Sahuarita-Continental Subdivision of the
Santa Cruz Basin on June 8§, 19534, There-
fore, the area material to this motion
has been administratively investigated
and legally declared a "distinct body of

groundwater.'" The Ltcundaries of th

. :

FCTL000950




Sahuarita-Continental Subdivision are

shown 1in an attachment.
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The State Land Department is also
required to designate from time to time

'eritical areas" which, under the statutes

are supposed to be groundwater basins
or subdivisions that do not have suffi-

cient groundwater '"to provide a reasonably

safe supply for irrigation of the cultivated

lands in the basin at the then current
rates of withdrawal." Id. Sec. 45-301(1);
Sec. 45-308. The statutes put controls

on the use of water for new irrigation
pruposes, but domestic and industrial

uses are exempted {rom control. Id.

Sec. 45-301(3); Sec. 45§5-322. Pursuant

to this statutcrily 1mposed duty, the
State Land Department declared a "critical
area'" within the confines of the
Sahuarita-Ccntinental Basin Subdivision

in 1954. See attachment. The boundaries

of a critical area appear to be required

FCTL000951
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by the statutes to be the same as the

boundaries of the "distinct body of

groundwater,'" the basin or the subdivision.

Id. Secs. 45-301(1), - 301(6), - 308.

In the case of the Sahuarita-Continental
Critical Groundwater Area, however,

one can see that such is not the case,
although there are common boundaries.
However, it 1s easy to see how the
boundaries of the Critical Area, which
determine the impdsitions of code controls

on the use of water from the Subdivision

supply only for irrigation purposes,

might be confined roughly to those areas
of the Subdivision which are suitable for
irrigation and cultivation, under a
different interpretation of the statute.
Iin any event, the Staté Land Department
has daclared tre supply of groundwaten

in the Sahuarita-Continental Subdivision
tc be insufficient for irrigation at the

rates of withdrawal. It 1s obvious that

FCTL000952
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- further or increased withdrawal will put
; | a greater drain on the supply of Sub-
division water.

The Anamax defendants own approxi-

ao e et s, g o PR g e L B I TR

mately 19,500 acres of land within the

boundaries of the above Basin Subdivision

bl a#mmm

™ at least 1,600 acres of which have been

retired from irrigation. They own and

L e e M gl B g

operate an opan pit ccpper mine on parts
of their lands, and percolating ground-
water from the supply over which these

{ lands and the Subdivision lie forms a

1 vital part of counterclaimant'’s mining
and milling prccess. Water withdrawn
from the Subdivisicn supply is used on
lands within the Subdivisicn and, after
use, the water 1s available {for return <o
the groundwater supply.

The Intervenor City of Tucscn, how-
ever, admits 1n its complaint that it
owns well sites insicde the Critical Aarca
and pumps water withdrawn from their

iand north to the City proper to be zolad

FCTL000953



= s ce bR e NN,

LT s e S R i R I TP T I P
+ L]

-

87

to its customers. In transporting the
water across the north boundary of the
Critical Area, it at the same time trans-

ports the water across the Subdivision

boundary which 1s coterminous with the

Critical Area boundary on that side. The

City also admits 1in its complaint that
its use 1s down grade from the Subdivision

and 1t logically follows that none of

the water withdrawn frocm the supply DY
the City 1s returnec for_ra-use. ihe
depositicn of Assilstant City Manager
Franx Brooxks indicates that the City has
incraeased the volume oI 1ts withdrawals
from the supply from nine million gallons
per day to over eighteen million gallons

Fe

per day. Depositicn of Frank Brooks,

ha

L

pp. 52-5%4. This i

N

PARPL A4CT e~

ganiy 26,CC

feet per year. The C1i admlits 1t intends

«t
“J

to continue and increase such practices.
The designation of the Critical Area 1in
the Subdivision indicates that even

without such withdrawals the water talble

FCTL000954
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would continue *o decline toc the damage
of landowners in the 3ubdivision.

- The doctrine of reasonable use of

parcolating groundwaters. The above
facts are undisputad. The law to be

applied to these facts dictates that the

Water withdrawa (r»om the ground 1s
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Arizona nas adoepted the rule of
reasonable use <f percclating grcund-
waters. Bristcr . Cheatham, 7%

Ariz. 227, 225 r.2d 157 (1853). &Ekefore

discussing the doctrinc and

(D
>~
gi
3
[
o3
s
o5
8

1ts applicability tc *the fresent case,
howaver, it 1s helpfiiul To review dbriefly

the common law development of the dectrine.,
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Under the commen law of England, a
landowner was said to own all that lay
below and above hié property --- from
the heavens to the inferno. These
ownership rights 1included the use of
unlimited quantities of groundwater.

Action v. Blundell, 132 Eng. Rep. 1273

(Ex. 1843). As long as the landowner
acted without malice, he could de any-
thing he liked with water withdrawn [Irom
his lands, and any resultant damage To
neighbors was damnum absgque in’urli.
Groundwiater was Ireated like wil o

*

minerails and could be conveyed away

[

from the source fopr sile opr ge wlse-

whepre. E.,;. Clinchileld Ccal Jor
Compten, 28 ¥t. LS (1853). This ruls
WdsS initially cdopted 1rn thoe smerican
colonie:z 2.ing witn the rest oo Lo
COmMGOn L1iWw.

Faced with different ceclcoples and

climates, the potential ibuse inher=ant

FCTL000956
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in such a rule, such as the establishment
of municipal well farms, inevitably led
to reactions by some American courts.

See Zrickson v. Crookston Waterworks,

Power & Light Co., 100 Minn. 481, u8u,
11l N.W., 391, 392 (1907). Two new rules

regarding the use of groundwater were

developed: The correlative rights

doctrine, cee, 2.g., Eckel v. Springiield
Tunnel & Dev. Co., 87 Cal.App. 617, <62

p. 465 (1923), and the rule of reasonable

use. L.g., Canada v. City of Shawnee,
179 Okla. %3, be ¥,24 234 (1337).
Although these two doctrines are

slightly different in a particular
irrelevant h2re (s3ic), Loth require that
water wWwithdrawn Irom 4 su2ply Ce 2ut to

a beneficial use "on the lands from which

=)y

it was taken." E.g., Stillwater Water

Co. v. Farmer, 2% Minn. 5%, 383 N.W. 8907
(1803); Meekxer . Zast Orange, 77 N.J.

e s e =

0623, 7% A. 373 (1909%). Although the

FCTLO000957



9l

English.common law theory that the land-
owner also owns the water beneath his
lands still holds, the American adaptation
in the form of the reasonable use doc-
trine limits this cwnership right to
uses 1in connection with the lands over-
lying the common supply.

Arizona committed itself to the
doctrine of reasonable use of percolating

groundwater in 1953. Bristor v. Cheatham,

supra (Bristor II). In the first Bristor
case, 73 Ariz. 228, 240 P.2d 185 (1952),
which was reversed Dy the second, Justice
LaPrade dissented from the holding that
groundwaters were subject to appropri-
‘ation and not privately owned, stating:
", ., . the only issue before

the trial court was whether the
owner of land overlying a supply

of percolating water common

adjoining land owners may pump

the water from wells upon his

FCTL000958
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land and convey 1t to other lands

for the benefit of the latter

from whence 1t does not return

to replenish the common supply,
if the supply available to the

adjoining land owners from pumps
upon their own lands . . . 18
diminished to their injury.”

73 Ariz. at 242 (emphasis added).

Justicé DeConcinil expressed a
similar view, also in dissenting 1n the
first Bristor case. 73 Ariz. at 255,
Both justices joined the majcrity in
Bristor II 1in adopting the reasonable
use doctrine. That "lands from which
the grouncwater 1s takxen'" equals lands
over the "common supply'", 1n this case
the Basin Subdivision, 1s borne out by

law and logic. For example, no one
could seriously contend that a rancher

must water his stock at the precise

FCTL000959
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point at which the water comes from the
ground, nor that a farmer cannot irri-
gate land away from his wellhead. Rea-
sonable use lequires essentially that,

provided the water is used reascnably

and beneficially on some lands, the water

after it is used be available for return
to the common supply.

In this respect, it is helpiul to
note the analogy between riparian rights
to water from a surface streanm <r
river, and rights to percolating grcund-
water under the doctrine ¢f reasonable

use. In Bristor II, the Supreme Court

quoted the Restatement of Torts, Sec.

8§32, comments b & ¢ relating to the

rigaria: right of reasonable use of

surface waters. 75 Ariz. at 237. The

court then stated:
"While the foregoing .otation
1s concerning reasonable use

between riparian owners, the

FCTL000960
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same work 1in Section 861 states
that the problem of determining
reasonable use is the same whether
the water is in a water course or

under the surface of the earth

and that the foregoing comments

are applicable to groundwater."

Id.

Thus, since the principles are

generally the same, we may examine the
common supply notion in the context of
riparian rights to a river. In Anahein
Union Water Co. v. Fuller, lSO Cal. 227,
88 P. 478 (1907), for example, tne
plaintiffs were riparian to the Santa
Ana River. The defendants lands were
above the plaintiffs', abutting the

same river. The defendants, however,
took water from the river ana conveyed
1t to lands outside of its drainage area,
using it on land in the drainage area

of ano*her water course which Jjoined

FCTL000961
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the Santa Ana at a point below the plain-

tiffs. The Supreme Court of California

affirmed the entry of an injunction

against the defendants' use, reasoning

as follows:

"Land which 1s not within the
watershed of the river is not
riparian thereto, and 1is not
entitled. . . to the use or
benefit of the water from the
river, although it may ve part
of an entire tract which does

extend to the river. . . .

. The principal reasons

for the rule confirming riparian

rights to that part of lands
bordering on the stream which

are within the watershed are that,

where the water 1s used on such

land, it will, after such use,

s0 far as

return to the strean,

it is not ccnsumed, and that,

FCTL000962
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as the rainfall on such land
feeds the stream, the land is
in consequences entitled, so

to speak, to the use of 1its
waters.' 88 P. at 980.

(Emphasis added, cites omitted).

Thus, 1t 1s the facts of nature,
the hydrological realities, that form
the right to the reasonable use of
water, be 1t on the surface or under-
ground. The critical factor 1s that
water must te available for return to the

common supply, so far as it 1s not

consumptively used.

Cases cited by the Bristor I1I
Court Lear cut the principle'that ground -

water may not te conveyed to a point

beyond lands overlying the common supply

under the rule of reasonable use: In

Burr vs. lMMcClay Rancho Water Company,
154 Cal. 428. 98 Pac. 260 (1908) water

FCTL000963
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was being transported from one parcel of

land owned by a party to a noncontiguous
parcel for use on the noncontiguous

parcel. This transportation was sanctioned
because both the parcel from which water
was being extracted and the parcel on

which it was being used overlay the

common source o©f supply, the "watenr

bearing strata."

City of San Bernardino vs. City of
Riverside, 186 Cal. 7, 138 Pac. 784

(1921) condemns a transbasin diversion
but by clear implication would zermit an
intrabasin diversicn. Anaconda concedes
that the Arizona Supreme Court has not
sanctioned all diversicns within a
drainage area.

Horne v. Utah 21l % Rafina Ccmoany,

53 Utah 272, 202 2. 315 (1921) recsgnized
the right to transgort water tc points
wlthin an area so long as 1t wasn't

taxen out <f the area that cverlay the

FCTL000964
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"artesian district.™

Glover vs. Utah 011l £ Refining
Company, 62 Utah 174, 218 Pac. 955 (1923)
defined "off the land'" as being out of
the artesian district.

State vs. Anway, 81 Ariz. 206, 348
P.2d 774 (1960). Anway was permitted
to také water off of one parcel of land

he owned and transport it to and use 1t

on another parcel of land. This was

being done 1in a critical groundwater
area and it was sancticned. Justice
Phelps 1n nis dissent mailntained tnat

this vioclated the principle of Bristor

v5., Chaatham, supra. Tho majority of the
court Oobviously did not agre: with this
conclusicn and cbvicus.iy did not 1ntend
to limit tne use of water on a specific,
precise picece of Land. Since the area
was a critical grsundwater ared, 1t «was

judicially certaln that the movement was

#1thin the grcundwater tasin.

FCTL000965
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See also Evans v. City of Seattle,
74 P.2d 984 (Wash. 1835); Katz v.

Walkinshaw, 70 P. 663 (Cal. 1302);

Forbell v. City of New York, 58 N.E.
6u4 (N.Y. App. 1900) (City could not take

water beyond the boundaries of the

common supply); Volkman v. City of Crosby,
120 N.W.2d 18, 22-23 (li.D. 1803); cr.

A

Montecito Valley Water Co. v. City of
Santa Barbara, lu4% Cal. 578, 77 P. 1113

(1904). In Montecito Valley Water Co.,

supra, the court engaged in a highly

instructive comparison of that case

with Katz v. Walkinshaw, supra:

"First, it should be.noted;

as applicable tc 2ll ci these
appeals, that this case 13
radically different from that of
Katz v. Walxinshaw. . . . Here
no question arises as to tThe
use, or tne right to use, Or

t.. »porticonment of seepage

FCTL000966
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or percolating waters by and

between the owners of the overlying

lands. Here the waters flow or
are developed in a barren and
mountainous country, are of no
use upon the lands within the
watershed where they are tound,
but are of great value tc the
neighboring tcwns, citiaes, and

fertile valleys. Each one of

the parties to this action is
carrzing +the water to alien soil

and no claimants, even those WwWho

are riparian proprietors retend

to use the water upon the lands

from which 1t 1s obtained.

In Xatz v. %Walkinshaw the ~ondil-
tlcn presented was tﬁat of a
well-defined und=srground catch-
ment basin; a subterranean basin;
a subterranean lake, so O

speak, loosely fillied with

FCTL000967
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gravels. The lands above this

subterranean basin were valuable

Eecause of the waters beneath,

and such of the water as was

taken from this basin and used

upon 1its superior lands found 1its
way back to the source of supply

as surely as does such water when
used by a riparian proprietor of

a flowing stream within its

watershed. In Katz v. Walkinshaw
the controversy arose between the
owners of such superior lands upon
the one hand and a defendant

water company upon the other,
which, tapping the subterranean
basin, was draining its waters

- for use upon lands without the

limits of the bagin which use,

1f continued. threatenad the

impairmant and destruction of
all the overlying lands."

O

|
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j- 102

77 P. at 1114. (emphasis

added, cites omitted).

Therefore, 1t 1s clear that the
phrase "lands from which the water 1is
taken" means lands within the groundwater
basin subdivision, the common supply.

Jarvis v. Sta*e Land De

aAartment,
104 Ariz. 527, 456 P.24 385 (1969)
(hereinafter "Jarvis i), and Jdarvis v.

State Land Department, 106 Ariz. 506,
479 P.2d 169 (1970) (hereinafter "Jarwvis

II") are determinative of the case at
bar and further support the Sommen
supply principle. In those cases, the
real party in interest, the City cf

\ Tucseon, nad drilled six wells in Avra-
Altar Valley and was pumpilng wWwater for
use in three distinguishable places:
(1) for use con land within the Marana
Critical Sroundwater Area, and therelore
over the water basin; (2) tc land out-

side of the water basin Lut 1n the

valley "drainage z2rea;" and (3) out of

FCTL000969
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the entire watershed into another water

basin. The petitioner brought an original

action in the Supreme Court seeking in-
junctive relief against the City's
pumping over state land. In responding
to this action, the City did not contest
the fact that 1t was conveying "off

the lands" from #hich it was taken, but
argued, inter alia, that the petitioners
had not shown any demonstrable damage

to the water supply on which to base

any relief. Brief of Real Party 1in

Interest at 5-17, 19, Jarvis I, supra.

The Court, however, held that cognizable
injury was demonstrated by the following

fact: 1t took judicial anctice that a

critical area had been declared in the

valley water basin, 1C4 Ariz. at 530,
456 P.2d at 3%9. Noting .he definition
of a critical area in A.R.S. Sec. u45-301
(3), the court held that this fact

alone was enough to establish injury.

FCTL000970
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IOQ Ariz. at 530-31, 456 P.2d at 388-839.
The Court was also apprised of the fact
that it was possible for the City to
withdraw 33,000 acre-feet per year. See
Petitioner's Reply Brief at 6, Jarvis
I, supra. An already declining water

table would necessarily be damaged by

the transbasin diversicn. Therefore, the

City was enjoined.

In Jarvis II, supra, the City re-
turned to the'issue it had not contested
in Jarvis I: the issue of where the
water pumped from 1ts wells in the Avra-
Altar Valley could be used, 1.e. the
"on the lands" issua.- The Clty ccen-
tended that_the rule ¢f reasconable use
permitted pumping to points out 2f the
water basin, but in the drainage area,
as well as to Ryan Field, which was
in the c¢critical area and therefore judi-
cially certain to be within the water

basin boundaries. The Jarwvis II Court,
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however, permitted only the latter use,
since Ryvan Field was situated over the
common basin.

It appears that the existence of
a critical area inside the basin 18
relevant only to the 1ssue of damage,
and not tc a definition of where water
may be used. It 1s the boundaries of
the body ol groundwater, tha basin 1n

Jarvis II, that are determinative. This

follows {rom the fact that the Court
stated the City could pump water to
residences cutside of the critic4l area
1f it could Lbe shown that they were

inside the water basin. 102 Ariz. at

reasocnable use dcctrin2 by 1ts acts in

-
“

and out of the Sahudariza-Ccnuvinental

Basin Subdivisi:mE and such wviclation

medied 1n 4 summnary croceeqing.

may be re

The material facts i1in the case at bar
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are clear. The bLState Land Department
pursuant to duly delegated legislative
authority has determined the Sahuarita-
Continental Basin Subdivision to be a
"distinct body of groundwater," or a
"common supply" for those owning land
over the Fasin. Pursuant to the same
authority, the Dupartment has also
found that there 1s an unsafe supply
of groundwater for i1rrigation uses 1in
the Subdivision by declaring the

Sahuarita-Continental Critical Ground-

water Area 1ntha Subdivisicn. The Court

may take judicial notice cf such facts.
The City owns certain parcels of land

in the { bdivision, has sunk wells 1nto

the suppl, anl 1s transperting approxi-

mately 20,000 acre-feet of water
annually out ¢ the Subdivision. The
City has not shown that it has retired
agricultural lands which formerly used
this gquantity of water within the 3Sub-
divisicn so as to bring 1t within the

purview of the moditfication of the
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Jarvis injunction. See Jarvis v. State

1
Land Department, nor could such a showing

be made. The City has in effect estab-

lished "well farms'" over the supply of

water common to the Anamax defendants

]
In an order mcdifying the writ of

parmanent injuncetion 1szaed 1n Jarvis

II the Suprene Court of Arizona granted
Tucson permission o pump'l228 acre-
feet per year thrcugh its pipelines cut
of the water basin to 1ts customers.
Jarvis v. State Land Capartment, No.
9489 (Ariz. Sup. Zt., Mar. 31, 1371).
Farlier, the city had purchased 307

acres of iand lying wWwithln the Marana

Area which h3d been 1rrigated with

by

A\

percoliating groundwater at the rate of
4 acre-feet per year, or 1228 acre-

feet per year total.
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and other landowners within the Basin
Subdivision, and is taking the water
away from the supply to be sold so that
it 1s not beneficially used on the lands
from which it is taken and so that 1t

is unavailable for return to the supply

after use. This 1s rrecisely the abuse
of rights which a great majority of the
reasonable use cases dealt with. E.g.,
Jarvis I, supra; Jarvis II, supra; Canada
v. City of Shawnee, 179 Oxla. 53, &4

P.2d 694 (1837). Such illegality may

be remedied 1n a suimmary proceeding --

the Jarvis cases Jare examples. The

City's acts are putting a further, and
illegal strain on the suppiy of ground-
water in the Sanuzarita-continental Basin
Subdivisicn which 1s ani will be furthenr
damaging to the Aramax defendants and
other landowners 1in the Subdivision by
hastening the decline cf the water

table, causing economic harm, and
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eventually leading to an uneconomic
situaticn, thereby, causing these lands
to fali barren.

Anamax, therefore, 1is entitled to
partial judgment on 1its counterclaim
against the Intervenor, the City of
Tucson, that the present use miade DY
the City of the waters of the Sahuarita-
continental Basin Subdivisicn 1s illegal
under the doctrine or reasocnable use,
and fur+her entitled to an order rermarently
enjoining the City of Tucson and its
agents from increasing withdrawals frcm
the supply above the levels at which it
was pumping water out of the Subdivision
as of the date of this movant's counter-
clain.

(Signed CHANDLER, TULLAR, UDAI

I
& RICHMOND by Robert E. Lundqg
Attorneys f{or named Defencant
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AFFIDAVIT OF ROBERT E.
LUNDQUIST

(Attached to foregoing
and made part thereof)
(venue)

ROBERT E. LUNDQUIST, being first
duly sworn upon his cath deposes and
says that he 1s one of the attornays for
The Anaconda Company, Amax Copper Mines,
Inc., as partners 1in the Anamax Mining
Company; that he has read the foregoing
Memorandum in Suppcrt of the Moticon for
Partial Summary Judgment against the
City of Tucson dated this date, and

he

knows the contents +thereof; that

'

facts stated therein are trua to the
best of his knowledyge, informaticn and
belief.

Furthermore, your affiant i1s in-
formed, Lbelieves and therefore states

that Exhibits "AY and "B" attached to
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Duval's Motion for Summary Judgment
against the City of Tucson, on the counter-
claim, accurately reflects the boundaries
of the Sahuarita-Continental Basin
Subdivision and Critical Groundwater
Area,_as declared by the State Land
Department; that said Exhibit "A" is part
of the file of Cause No. 11439 in the
Supreme Court of Arizcna, and that said
Exhibit "B" is part of the file in

Cause No. 10486 1n the Supreme Court of

Arizona.

FURTHER AFFIANT SAYETH NAUGHT.

(Signed R0BERT E. LUNDQUIST
tefore a Notary Fublic on
March 13, 1974)

Exhibit A4 to Mction fz:» rartiail
Summary Judgment: Anamax
defendants incorporate by reierence
the map attached as Exhibit A

to Duval's Moticon for Summary
Judgment as against the City of
fucson;

Exhibit B to Motion for Partial
Summary Judgment: Anamax de-
fendants incorporate by reference
the maps and documents attached
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as Exhibit B to Duval's Motion
for Summary Judgment as against
the City of Tucson.

* % R

(TITLE OF ACTION)

RESPONSE OF CITY OF
TUCSON TO MOTIONS FOR

SUMMARY JUDGMENT OF
ANAMAX AND DUVAL

Filed: March 21, 1974

I.
FACTUAL STATEMENT
The City of Tucson is situated on

and near the Santa Cruz River. TFrom the
earliest raecorded times it has obtained
the principal part of its municipal
water supply from wells in and neavr

that river and its tributaries. The
City has no supply of water that 1is

not pumped from underground, either f{ron

the subterranean rflow of the Santa (Cruz

or from the groundwater supply of the

Santa Cruz and Avra-Marana Basins. ‘lells
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from which the City has obtained its
water are shown on the map attached as

Exhibat 1. All of the wells shown on the
map'are iocated within the Santa Cruz
Bésin as that basin 1is defined by the
State Land Department under the provi-
sions of ARS 45-303 and shown on the map
marked Exhibit 2. Scme are 1in the

Sahuarita-Continental Subdivision (see

Map, Exhibit 3). (0On Zxhibit 2 the wells

in the Tucson Subdivisicn are those shown
to be i1n the Tucson Critical Groundwater
Area; thosa in the Sahuarita-Zontinental
Subdivision are thcse shown to be in the
Sahuarita Critical %Srcocundwater Area.)
The_priop appropriative rights of

the City in and to tae wataers of the

Santa Cruz, both suriace an<d underground,

are in some cases "immemorial" rights
deriving from the laws of Spain. In
other cases those rignts derive from

modern law and statute and date back at
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least to 1880. (See, e.g., Exhibit 4.)

In still other cases the appropriations

date from 1907. (See, e.g., Exhibit 5).
The City presently (1373) draws

from 1ts wells located i1n the Sahuarita-

Continental Critical Groundwater Area

a total of 11,278 acre feet annually.

This 1s approxinmately 14.6% of its total

municipal water raequirement. (See the

tables attached as Exhibit 6.) It is

sufficlient water to provide fob the

annual needs of about 65,000 people.

It 1s less than cne-third of the total

annually withdrawn for agricultural

use by Farmers Investment Company; it

1s about one-quarter o{ the annual

withdrawai by the dJdefendants for

MiNing purposes. Lho

a populaticn of abcut 430,0C3; it is

projected that by 1983 the number will

be 500,000, by 2000 it will be 300,000

.-TyYy has, presently,

in less than 50 years it will be 1,400,000.
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(See Exhibit 7, p. 1.) The total water

pumped from all sources for the population
of 400,000 in 1973 was a little ocver 72,000
acre feet (less than twice the defen-
dants' combined use and less than the
total of the annual use of Farmers In-
vestment Company and the defendants).
By the year 2000 Lt will be necessary for
the City to pump at least 150,000-acre
feet annually; by 2020, 233,333 acre
feet.  The City, 1ncidentally, surplies
through 1ts water utility over 95% of
the population of the eastern one-third
of Pima County; the percentage 1s
increasing.

The principal wells c¢f the City
(omitting from all <! this statemen=
reference to welis 1n the Avra Valley

which produce abcut %,0700 acre feet
annually) ars lccated 1n the so-called
South Side field, south of the airport.

Cver many years Wei.lis have been anandoned

FCTL000982



117

for a variety of reasons and replaced
by new wells located, in some cases,
upstream as far as Township 16 South
(about the north end of the properties
owned by Farmers Investment Company and

ASARCO). The construction of the City's

wells now within the Sahuarita Critical
Groundwater Area occurred in many cases
in 1954 priocr to the designation of the
area elther as'a subdivision of the
Santa Cruz Basin or as critiéal (the
subdivision designation was June 8,
1954, the critical area 4eslgnation

was QOctober 14, 1l9s5u),

Water pumped from the welils south
of the City in the Sahuarita Critical
Groundwater area 1s transported nortn
to locations where, comingied with water
from other wells, 1t 1s delivered to
customers for municipal uses. All of
that water 1s delivered and consumed

within the Santa Cruz Basin, and waste
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water 1is returned to that Basin.

For the past year the City has
undertaken a program of drilling to
determine whether any of the water used
by the mines is returned to the under-
ground supply. Findings to date demon-
strate little or no such return, but the
data 1is not yer conclusive on the guestion.

Il.
ARGUMENT

The Moticns filed by Duval and
Anamax are essentially rdentical and
ralse the same legal issues, maxking 1T
appropriate that they be answered together.

Stripped of surplusage, the Moti

-

b d

W

QO

say

this: Those defendants dare pum

')
’—Jt

Ng

~water from within the Sahuarita Critical
Area. They are taking the water up the
hill to their mines and mills and using

1t in thelr o¢perations. They are "using"
it either (a) within the cpritical area,

cr (b) outsicde 1t kut within the Sahuarita

Contirnaental Subdivision of the Santsa
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Cruz Basin. They are in any case
returning it to the common supply shared
by themselves, FICO and the City. The

City, on the other hand, is taking water
from the Critical Area and moving it
outside the Subdivision. Their own use,
they urge, 1s lawful, the City's 1s not;
They rely on Bristor v. Cheatham and

Jarvis v. City (sic).

These are Motions for Summary Judg-
ment in an action in equity. They must
be denied 1f there 1s any contested
issue of fact underlying either the
legality of the City's acticns or the
defendants' right to ccmplain of then.
For the sake of clarity it may be useful
to treat with the seccnd matter first
(sic).

Clearly, 1f the conduct of the <Ze-

fendants themselves is unla:

W

-

rh
H
t
e
o

can be granted no relief in eguity. Can

the Court, then, at this point 1in the
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proceedings find and hold that defen-

dants' conduct 1s lawful? That, of
course, 1s the very issue which 1is

presented by FICO's complaint against

them. Merely to glance at the accunulated

files in this case 1is to appreciate that
-- to put it in the mildest terms --
every factual assertion on which the
mines rely 1is strongly contraverted.
They assert that their "use'" of water
1s in fact within the_cvitical area;
FICO urges that it is not, and there 1s
evidence in the record to support
FICO's view. They assert that the water
which they use is "returned” after use
to the common supply; FICO vehemently
denies it, and there 1is evidence to
support rICQO's position.

At the heart of the Moticns 1s the
assertion that the mines are, as a matteb
of law, using the water on "the land

from which 1t is taken" (the language 1is

—

FCTL000986
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that of Bristor II). They contend for

|

|

'! the right to take water out of the

: Critical Area so long as 1its use 1s

' within the Basin, so that waste will be
returned to the "common supply.”

Whether that proposition of law 1is

Wiy wif gl e gin gl 7

M acceptable under Bristor and Jarvis I and
; II 1s a matter on which the City has nc
; present comment.(although it 1s certainly
to the City's advantage that the assertion
be true). TFor one of two things is so:
If the proposition 1is sound, the City's

withdrawal and use ¢f water from 1its

- e B -

wells in the Critical Area 1s lawful;
if the proposition is unsound, the mines

are 1in no positicn to appeal to a

court of equity.

Defendants 1in thelr MXotions seek
to distinguish between a "basin" and
a "subdivisicn" to Justify the conclu-
sion that their own use 1is lawiul, the
City's riot. The argument they make 13

this: They may move water off one parcel
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of land and use it elsewhere so long as
its use 1is at a point where waste or

surplus will be returned to the "common
supply" from which the water has been
drawn; in Arizona that common supply

1s defined by the limits of an estab-
lished basin "subdivision'"; their use

1s within the same subdivisicn as their
source; the City's use 1s outside the
subdivisiOn which contains 1ts source;
therefore, since they are returning their
waste water to the "common supply,"

and since the City is not, thelr use

-

is legal, its is not. Laying aside for
the purpose of discussion the factual

problems which the argument raises,

1t 15 fatally flawed as a matter of law.
The Ground Water Code (ARS u45-301,

et seq.) defines two terms (ARS 45-301):

"5. ‘'Groundwater basin'

means land overlying, as nearly
as may be determined by known
facts, a distinct body of
ground water ..."

FCTL000988
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"6. 'Groundwater subdi-
vision'! means an area of land
overlying, a4s nearly as may
be determined by known facts,

a distinct body of ground

water. It may consist of any
determinate part of a ground water
basin." (emphasis ours)

The defendants read these definitions as

suggesting that the "common supply” of a

subdivision 1s not the "commor supply"”
of the basin. The statute cannot ke 0
construed. It 1s apparent enough that
a cuommon supply -- a "distinct body of
ground water" -- 1s defined, not DY a

subdivision, 1N, The bHtate

long aggo established the Janta oruz
Basin (see Exhibit 2). in s0 dsing 1t
established as a4 matter of law and {act
that all ground waters within the 2asin
were part of the same "Jdistinct ocdy.

As defendants have argued, a "distanct

2 A

bOdy” i.ﬁ a ”C.Or'u 14;- p 24 Juhdl'Jl

'U
t-l.-l

18 an area of land Wwitnin the basing; as

the very name suggests and as th

_ ‘l'""i
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statute provides, it is a part of a basin.

A subdivision 1is clearly an administrative

area, useful, for example, in the fcr-
mation of critical areas. In the Santa
Cruz Basin are two subdivisions (see
Exhibit 3). By statute they overlie the
same "distinct bcdy of ground water,”
the same '"'commen supply." Lefendants in
their memoranda cite cases tO the propo-
sition that they are entitled to move
water anywhere so long as it 1is not
moved awday from the ccmmon suppiy. It
ls instructive to count the number oI

rthose cases (Lnzluding Sristor and Jarvis

and II) that speak in terms ©f "basins.”
Thus, 1f a "cocmmon supply” 1s 4

"distinct body of grcund water” -- and
defendan.s argue that 1T 15 -- [icsen
withdrawal, transpcrt and use ol water 1S
as lawful as defendants' 1s3.

But suppose, as rICO urges, that one

may not, under Bristcr and Jarvis, move
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away from the tract from which 1t 1s
drawn =-- suppose the right to move 1t 1s
not measured by the boundaries of the
'common supply." The moving defendants
meet the resulting situation with the
assertion, not that the rule of reason-
able use.sanctions their activity, but
instead that they have brought them-

selves within Jarvis II's exception to

that rule. They say that having bouzht
agricultural land in the Sahuarita
Critical Groundwater Area and r=tired
1t from use they are entitled tc move

the water wharever they pleas?, evel Cut

3

of the Basin. &gain, defendants misread

the authority on whlich they rely.

In Jarvis 1I, %o be surs, the City
of Tucscn was permittes o Luy and retirve
Avra Yalliey lands and < mowve TO the san
Cruz Basin an amount of water egual to
that cnce used on those retired lan.is.

Way was 1t given that privilege? The
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Supreme Court was c¢lear con the point:

"Finally, petitioners request
this Court to determine whether
Tucson by acquiring lands 1in
cultivaticn in the Avra-Altar
Valleys may remove the ground
water used upon those lands to
other areas contrary to the doc-
trine of reasonable use. The
State Land Department joins peti-
tioners 1in requesting that the
first Jarvis decisicn Le augmentec
by clarifying the rights of the
parties 1in this respect. Tucson
also asks the Court to pass upon
a like gquestion although 1in
somewhat a different form. Amicl
Curiae, however, cppose the re-
quest of the parties that the
Court expand on the legal rignts
~in gquesction.

"We think, however, that the
problem 1s zritical to munici-
palities 1n Arizona and so
justifies our consideration even
though not strictly embraced
within the limits of the 1issues
of the crizinal lawsuit. AS
indicated, Jarvis' action 1nvoxed
this Court's eguitable jurisdic-
tion. We iss3ued the injuncticn
but stated that we reservsli Tne
rignt to modify or dissclve upon
application aceompanied LY a
showing c¢f circumstances as woulid
permit the legal pumpling and
transpertation of ground water

by the City. Qur decree was
consistent with the almost uni-
versal rule that a court of equity
when requestesl will determine
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all the equities connected with
the main subject of the suit and
grant all the relief necessary
to a complete adjustment of

the litigation:

"'It is a principle of equity
that 1t does justice completely
and nct by halves. When a bill
had been brought in good

faith to obtain relief within
the jurisdizticn of the '
~ourt, the L1ll may be retiained
to de complete justice with
reference to thne subject matter,
even though upen the facts the
spezifle reliel prayed for
zannot be given, and a bill
would nct lie {cr the scle
purpose of obtaining the
specitfic relief that 1s given.

Peynolds v. Srow, 285 Mass.

578, %30, lecu N.zZ. B850, Booras

v. Logan, 2%% Mass. 172, 175,

1 N. L. 921 Degnan v. Mary-

land Casuaity Co., 271 Mass.
W27, bil, w3k, 170 L.n. W32,

rearless LUnoilt VYentilation

co., [nc., v. D'&nore Construc-

tion <Co., 283 Mass. 121, 12:%,

126, 136 .2, 232; se2uzis

/7. Brocxton standard Shce

Cu., 231 Mass. 3c85, 3714,

27 NJ.L. i, Somerville National
Banx v. Lornd>iower, <323 MHass.
353, 303, 129 N.E. 818, 144
A.L.2 1i37." Fiel iz v.

Othon, 12 Mass. 115, 46 N.z.
cd 545, at 347 (1343).

"It 15 also freguently stated as
a ImdzZim of 249ulity that egult:

FCTL000993



128

follows the law. By this 1is
meant that equity obeys and con-
forms to the law's general prules
and policies whether the
common law or statute law. See,
e.g., Provident Building § Loan
Ass'n. v. Pekarek, 52 Ohio App.
492, 3 N.E.2d 983 (193€). By
A.R.S. Sec.45-147 the relative
value ot uses i1n appropriable
waters has been fixed by the
Legislatnﬂﬁ is first, domes tic
and municipal
lreigation and u%ooH Wwalering.
The ,Paatlon.uﬁ’arxﬂ1~1 DLLOrLi T
claearly avidences 4 1eg1511t1:e
policy that the needs of agri-
cultupe gl*m Wiy o the needs of
mJanicipalities. Hence, we hold
that the decres 1. This case
w11l be nmodified i Tucsun nupr-
chases or acguiprzs the title to
iands Wwithln the Avra-Altar
Yallays Whlch are now cultivated
" L

And usSes Uhe wWater Whllh wouald
Beacre Leen agaeel o ’.vll':l'-:'.xt‘l'.ﬁf 3ueh
lands as a scurce of supply {or
1TS munlcipal cuistrmers. Tu2son
n1y Withdrawy an amiunt egual Tt
tThNe nnuis hlsturical maxlmum usc
Lo The lands s a2 pdtlred.’”
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enough. How can this Court rule, at
least in the absence of the taking of
evidence, that the mining companles are
entitled 1n equity to the same con-
slideration? Water to carry away indus-
trial waste 1s one thing. It 1s at
least arguiable that drinking water 1s
another. Yet (1) 1! defendants cannot
under the reasonable use rule taxe thear
Wwater up the hill, and (2) 1f defendants
are not entitled to assert the same ex-
emption as was extend=d 1n Japrvis 11

" . * - . ' . * OV | . o
tO tnﬂ ialt:", :ﬁfﬂﬁ tﬁ*ﬁl? h"ltﬁbflh’d.}. = N

use of water 1is clearly unlawiul, and

they are hardly parties entitled to 10~

considered primdrily the status oI tne

el
1

defendants. There 13, nowewver, much more

=~

FCTL000995
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withdrawal of waters from the wells

located within the critical 3area as

though those waters were established to

be "ground waters." They are not estab-

lished as anything of the kind. There
is ample evidence that much or 1indeed

all of the water which 1s produced by
the City's wells in and near the Santa
Cbuz River 1s taxen from an underground
stream. (See, e.¥., Exhibit 8.) It 13
established that the fanta Cruz 15 3

"known 1independent subterranean strean.

(See, e.g., =Zxhibit 8.) Pima Farms Co.

* F

v. Proctor, 27 Ariz. G5, 245 Pac. 369.
From 1ts earliest nistopry the City and
1ts predecess.ury Town 4nd village ave
drawn the water of that stirean by wells
"ground water,"” as the term 1is 1sed In

our statutes. [t 1s nct subject TS the
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appropriation and controlled by the r»ulus
of prior appropriation. Pima Farms Co.

v. Proctor, supra. The City's appropri-

ative rights in that subterranean flow
are prior to those of any of the other
partiés, so far as 1s known, and they
may include the entire flow of that
stream. Having for many years drawn
that water from wells located near
Tucson, as those wells became unproduc-
tive or inadequate they were in many
cases abandoned (see Exhibit 1). They

ware replaced by wells farther south,
some 1n the Sahuarita Critical Area.
Inother wcrds, the City as a prior
appropriator of an underground stream
moved its point of divefsion upstrean,
an acticn 1t had the clear legal right
to take. TFritsche v. Hudspeth, 7%
Ariz. 202, 262 P.2d 243. The City
contends, 1in short, that its right to

take water from the wells in question

~here 1is the right of the prior appropriator
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of a stream. There 1is and will be evi-
dence to support that contention.

Nothing anywhere in the record suggests
that either FICO or any defendant has
any appropriative rights at all,
certainly none prior to the City's.
There are still cther reasons why

' Motions should be denied.

defenddants
It is instructive, in considering them,
to examine the language of a Petition

filed by these same moving defendants

in the Suprame Court, 1n Cause No. 114379

O inLeprvaene An

€2

in that Court, secxind

a proceediny cending there between IO
5P &

and Pima. Parts may be reproduced without

change:

"In Cause No. 1lloS4? there has
been extensive discovery Dy way
of written interrogatories and
cral depositions, some lasting
for days. FICO has taxan depo-
sitions as recently as lovember
30, 1373. Additicnal discovery
by way of drilling and sampling
is currently being conducted

by the City of Tucson, a party
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to saia Cause No. 11A542. Further
discovery of a very substantial
nature by depositions of numerous
experts must be conducted by

all of the parties to said cause."
(Petition, Par. VI)

v N ’t 't ft fe

"THIS CASE REQUIRES TRIAL ON THE

MERITS

~"In essence, rICO is again seeking

to raise the very same i1issues pre-
viously before this Court in
Farmers Investment Company V.

State Land Dept. et al. Qugsg),
where this Court declined to

accept jurisdiction. In that case
the Petitionersg filed briefs
urgling that the issues involved
were vital and possibly deter-
minative of the rights of all
defendants 1n the Pima County
acticn. Pertitioners urged this
Courst not to grant FICO's Petiticn
71thout affording the defendants
AN opportunity to try the complex
nydrolcgl-sal and equitable 1ssues
involved 1n that case and which
ar2 involives here.

"Few complex water cases have
reached tThils Court after trial

on the marits. Tor example,
dristor v. Cheatham, 75 Ariz. 236,

255 P.24 178 (1933) was decided
on a moticen to dismiss. tate

;. _Anway, %7 Ariz. 208, 349 P.2d
774 (1350) came tc this Court

on appeal (¢ summary judgment.
JArvls was a&an ~riginal proceeding
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in this Court decided on the
pleadings.

"Even more than the first action
brought here by FTiCO, this second
attempt more compellingly 1llus-
trates the necessity for a trial
of the facts involved. Under

“the guise of raising questions

of state land law relating to state
land leases, FICO's petition
glosses over the most c¢ritical

and the most basic questions.
Hydrological facts and realities
are completely ignored. Cases

of this magnitude and complexity
cannot be decided by disregarding
the factual situaticns which *he
ground water statutes were designed
to regulate." (Memorandum in

support of Petition, p. 20)

n n " n 44 "

"Laches and tstoprel. :

for many vears and did ot
complain that petiticner:y were
continuocusly engaged in <:re

exploration, development ani zcon-
structicn cf mining operations,
that Petiticners were 1nvesting
steﬂal hundred millicn Jdzllars
therefor and tnat such operavicns
Wwould use water Ircm wells con
lands acquired by Fetitioners in
the Santa cruz Valley FICO is
now barred by laches ﬂPJ 1S
estopped to complain of Peti-
tioners' uses of grcocund water.

I 1njunction
nds upnsn a8 com-
1 of 3l1) cf thne

"Balancing the Equities. The
approaﬂ Latenes €1

]

“Pati re appral

I-‘:'j
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factors of th: case 1inecluding

the interest to be prctected, the
adequacy of other remedies,
plaintiff's delay in bringing the
suit, plaintiff's misconduct,
relative hardships, the 1interest
of third persons 1in the

public, and all other applicable
facts and circumstances. Re-
statement of Law, Torts, Secs.
333-951. All of these are factors

which can be shown only by a trial

on the merits." (Memorandum,
D. 22)

The City agrees that if ever a case required

to be tried on i1ts merits, tiils one does.

It, too, has pleaded laches and estoppel,

and there i1s and will be evidence to
support those pleas. 1T is in a stronger
equitable position than the mines are.

As "equity fcllows the law”-and as domestic
and municipal uses 4re irst in relative
value among all uses (Jurvis 11), so,
surely, no court will enjcin 1 Zity's
taking of even ground water unless and
until the clear illegality of 1ts action

is shown (it 1is not here) and, Seyond

even that, unless and until 1t 15 mani-

fest (as it is not on this record) that
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no less harsh and oppressive remedy can

be made available to those whose legiti-

mate interests are harmed.

(Signed JAMES D. WEBB, City
Attorney, City of Tucson,

and LESHER & SCRUGGS, PC.,

by Robert 0. Lesher, Attorneys
for Plaintiff in Intervention)
(Verified oy 0 ANN RTINS,
Asslistant City Manzager <of tne
City of Tucson, Letore 4
Notary Public on Maprch 21,
1974 )

Exhibits raferved tc through-
out the toregoilng Response ol
City of Tucsscn 4o not appear
attached tc the Rasponse.
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® & A

(TITLE OF ACTION)

DUVAL DETFENDANTS' REPLY

TC THE CITY'S RESFONSE TO
DUVAL'S MOTIONWN FOR SUMMARY
JUDGMENT

Filed: April 2Zu, 1374

Standing

Duval hdas stancing to assert 1ts
motion againzt the City even 1f the
allegations in FICO's complaint against
Duval were taken as true. Duval owns

-y

approximately 7,43J 4acras of land inside
the Critical Araa of which over 1,530
are entitled to the use 5 water for
irrigation. Thils land represents an
investment of milliizns of dollars and

1s extremely valualli: not only as agr.-

cultural land but fzor subdivisions, planned

(C
"3
{f
iy
>3
(L
r

comminities and oTh

It 1s 2 substantial interest <learly

(T
(3
ct
|,,..|
)
..

entitlied tc prot

fond
b=

ine City argues that under Jarwvis

1cial purpcses.

|
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only municipalities are allowed to retire
a gricultural land and transport its his-
torical water use elsewhere. As pointed
out in Duval's memorandum in rrsponsé
(sic) to FICO's Mction for Summary Judg-
ment, the principle 1s one which 1s not
peculiarly applicable 7o municipalities
or one 1inaovated bty the Court in
Jarvlis II. As was recognized by the
Supreme Court in Jarvis II, this is cne
cf the oldest principles of the.doctrine
of reasonable us<e. The rationale 1s not
the peculiar needs oif municipalities,
although that was &ertainly a factor in
the Jarvis decisi2a, Lut the fact that
remalning users are not nurt by the re-
‘tirement c¢f one use and the substitution
of another.

However 2ven 1{ the City were right
in 1ts contenticon, Zuval 1s entitled to

summayy judgment whether or not 1t has

(C

retired zny lands frcm caltivation. A
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discussion ¢f tnis 2spect of Jarvis might

* p————

be relevant if the City had retired

lands within the Subdivisisn from

cultivation, but i1t has not. Yet, re-
gardless of the law which might be appli-
cable 1i1n ancthepr context, 1t neverthe-
less remains that Duval has directly
contributed o wostvantial watepr re-
sourcs tou the ~onrmon supply of the Sub-
division ty =Th= temporary retirement of
agriculturalil lands, while the City has
done nothing whatever toward conserving
the cormon supply. Thus, on an equitable

basis, Duval 15 all the nmore entitled to

L

an i1njuncrien 4a,alnst the Jity.

Boundaries of the Ccrnmon Supply.

The Ci1ty u<rges that the boundaries
0f The <2Hommon 2upoly are defilnea not oY
the desi.gnation oI the Zahuarita-
Continental Jubdivisicrn but by the Santa
Cruz Hasin.

ARS Ce~, 45-30%1(5, 4derines
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"grouudwater basin® as follows:

L

5. "Groundwater basin'" means
land overlying, as nearly as
may be determined by known
facts, a distinct body of
ground water. . . .

Subsection (6) o0f ARS Sec. 45-301

defines "groundwater subdivision! as

tollows:

6. "Groundwater subdivision"
means an area of land overlying,
A4S nearly as may be determined
by known facts, a distinct body
of groundwater. It may consist
of any determinable part of a
groundwater basin.

Thus apgues tha Zivy, 1f the ground-
Wwater sabdivision Jd=2:ines the boundaries
of the ccmmon supnzly, s too dues the
groundwater basin.

The critical language, of course, 1is
that a groundwatzr subdivision '"may

censist of any determinable part of a

groundwater basin.

The subdivigicn defines the smallest
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body which 1is definable as a distinct

body of groundwater. It 1s the smallest
unit of commen supply i1dentifiable as

such. However it is a hydrological reality
that several distinctly identifiable

basins may be interconnected to form a

larger basin. Such larger basin 1is

defined by the statutes as the "

ground-
water Lasin'.

However, 1f the Lourt Jdenies Duval'
moticn on the grounds that thé Santa Cruz
Basin defines the limits of the common

suposly thaen the Ciurt must on the sam

adyment in favor of Duval

grounds entepn

The City maintains That it pumps {ron
tne underflcow cf the Santa
known "underground stream’, and that such
water 1s appropriable surface water not

groundwater. This asserticn 1s completely

refuted by Tucson's own exhibits:
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1. To establish the underground stream

from which 1t al]egedly'pumps, Tucson

attached 1ts Exhibit 8, an unidentified

and unverified report by Samuel F. Turner,

which 1s ccmpletely i1nadmissible as evi-
dence. Acccrding to this report, an
"inner valley" waz {ormed 1n a past geo-

't

logic age when the stream "cut 2 much

deeper and wider Zhannel tharo The present

flood channel 5: the Sant.y Cruz Hivepr'.
(p. 1) Contained in this inner valley
"i1s the very nermeable material that was
deposited 1n the <old channel That now
carries an underaesuncd stream under the
Santa Crus Miwver.” (o J) (umpnasis
added) The undertlicw ot the Santa Trac
Y

Piver flows entira2ly within the "inner

' o, ‘ N _ . ) : . - :
valley thit varies [~om ohee=hatf mile o

a maxlmun 21 sng2 o 3nd a4 Ladl Iiew3s Ln
' . X ; p! » T ’ AR, S | - 3 ;"
wiath (p. 1) a2lzng tne botrom land of

Bl A e gk

. s ST

|
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the Critical Area are located in the "inner

valley" defined by Mr. Turner. This 13
shown both by the City's own evidence,
Exhibit 1 tc 1ts response, and by the

affidavit of Mr. Ed L. Reed attached

hereto. The remaining 25 wells are located

on the "mesas'" which Mr. Turner describes
as borderiny the inner wvalley and ralsing
the valley wulevaticia by ten to thirty
feet and which "slop= at 2 rapidly 1in-
creasing rate upward tcward the moun-

tains cn <ither si22." (2. 1)

"

Thus, wven 1f Mo, Turner's report were
admissible and avern 1f 1t were correct,
Tucson's own evidence renclusively shows
that 1T 13 not pumping i1ppropriable waters.,

2. TuesLn nas attacnhed Txnhibat 4
a copy Of 1ts applicaticn to apsropriate

waters frecm tre Santa Cruz River. Said

notlce cr application does nct contain

application fcr a single noint of diversion

on land lccated inside the present boundaries
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of the Sahuarita Continental Critical
Groundwater Area. All of the 13 points of
diversion listed in the application are
located north or the Subdivisicon and
Critical Area boundaries. If a permit to
appropriate was ever i1ssued, this 1s not
disclosed vo the Court.

3. Tucsoun states that saany of 1ts
wells 1inside the Critical Areq were
drilled pricer to 1ts dasignation. However
according o 3 cwn EZxnibit 1, all
but 51X ol the twenty-seven wells drilled
LY TUuZown iR the Jrltlsie sAred were
drilled after i1ts designaticon in 1954,
The remaining 3ix welils were drilled 1in
1354 and 1t does not aggpear whether such
nwells wepre Jdrililiec Zelcore, alter cr con-

-y r » -. - L] . * * -
currentliy Wit tn2 I2s1Zn3ation of the sSub-

Wwlth Knowledges of the proposed boundaries

~»f the Supdivisioch and Critical Area.

N
rt
o
iU
ct
o
{1
@
}~.J'
-
)

cson a2dmat

—
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became unproquctive o» 1nadequate, they
were abandoned and moved rurther south
into the Sahuarita-Contir.ental Critical
Area. Tucson admits that 1ts rate of
pumping has increased over the years and
that it intends to still further 1ncrease
R its withdrawals from the Critical Area.
These facts are completely inconslstent
with and violative of the doctrine of

prior appropriation. It 13 well settled

that the doctrine of prior appropriation
does not permit an appropriator to change
his place of diversicn to the 1njury of
others. Fritsohe v. Hudspeth, 7t Ariz.
202, 262 P,2d 243 (1953). Further an
appbopviatcr 1s no% entitled to expand
the amcunt of his appropriation to the
injury of later intervening appropriators.
Wiel, Water Rights in the Western States
(3rd ed.) Sec. 474, It is a matter of
public record that the entire Iflow of the

Santa Cruz River has been over appropriated

FCTL001011



Cih ph BT Mg P - e 1 S

- rm | A R, -

146

and regardless <f the validity of past
increases in pumping rates by the City,
this Court should at a minimum enter itS
injunction prohibiting the City from in-
creasing 1ts pumpinyg Ifrom its wells

SC 5 and SC 13 beyond 1ts illcvember, 1973
rates.

Except us o wells =C

4
o

.

.
L
»
}ot
W

howeveaer, the contentlon that Tucson 1s

A
jde
<
(L
*s

pumping subilouw of the Santa Trucs
pursuant D a valil upsrupriative right
15 Sfrivslous and wncuirialent o overcome
Duval's motioun.

R W A S R 4
Laches and Ssvreonrel

L ] . . - . - » iy
and therye 1sg an:! trhevos gt L e o wagrdance
.‘_ .‘-. .- . q-' - a— " ': s ¥ r LY e -
LO SUPppPpOrTT Thesz Da2A3 L. LS LU T35lo4

. |3 AU T | *-.. - « * w-..' - : il o iy :
SN tne La31s5 Cf Sush 2 ztaveme2Ant s uerter
i ' \ - "’ Tk : W - L T k: '
mlne Wwhat {a2ts, i any, wodld support
A ’ — - —y
the claims of laches up <5toppel or the

. . - a - - [
- - - - . s A . e o e '
extent TS Wiilch Saui ZJel<nses 4Are S2ing

L e
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asserted. The defensss must therefore be
disregarded. However, even if the City
were successful 1n asserting its defenses
and even 1f this Cour®t ware to try the
issue of the extent =o which Tucscon's
present pumping 1s protected by the

doctrines 0f lazhes 217 estep

i,

rrj
v
-
}-—I
t

remains that such lel:

(=

ases are completely

i

ineftective to jussiIy fut;:e lncreases
in pumpinyg levels. Thare:ore, regardless
of Tucson's 2vidance i these 1ssies,
Duval would be entitled to an injunction
prohibiting Tusson ponm increasing 1ts

- b . L - - o 4 b n + - L I o - 1 - 1 .,-u -~
rate S JumDing alose LU3 Lovember, 1373

- - ‘1- 'ﬂ—n'--‘ ‘TH‘f-l. — .‘

. Y~ T - . . . : ’ =
( Tt lﬁ:i " B | i — ‘ L % =~ = - } wd ok ﬁ - - " i?jii
5;‘-1".!.*11? N e s - Ty bl .
« ha da d oot » S v A ad -.-l_; - S e -
* 9 e - -
L ' . : - - e oy - T e gem
Jdd-& e - - A — T - - e W
i T Wy . :F‘ T . 3 i - -'x*"-":)
- T R Y T | 2 w' a ad 4 ¥ _a i - — - . L -

-l
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AFFIDAVIT

(Attached to foregoing
Reply and filed therewith)

(Venue)

ED L. REED, being fiprst duly'sworn

upon hig ocath lz290%235 and ~ays:

He 1s by professicn a registered

Engineer and Hydrolcgist. He graduated

from Texas Technological University with

a Bachelor of Science degree in Geological

Engineering in 132% and 1i¢ graduate

studles at the same University 1in 380logy

in 1349 and 1350. He has Seen contlinuousiy

engaged 1n the Ii1a2ld < Seolcgzical In-

gilneering and Hyiroclog

L
{J

’

o3
v
{
i J
ul
b il
(L)
-

N ' »
Se 15 currenTiy 4 tarTtoer 1n the
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varicus engineering, geological and admin-
1strative assignments in the oil industry.
He has practiced as a Consulting Hydro-
logist since 1952,

In his consulting activities as a
Hydrologist, he has had experience in
ground water and suriace water problems
throughout the State of Texas and 1n parts of
New Mexicc, Arizoni, Utanh and Nevada.

His work has beer, 1n the field of explor-
ation for and the develcpment ol ground
water resources, evaluatizns of water
supply prcjects, and water guali 'y studies
of surtface and joeound witzrs. For example,
decalled sTtudles have Leen conducted of
water supply availability in the Amargosa

Dasert in ~outhwestar;y hevala, in tne

i t

y . N . . T U S , '
fuma Mesd Areda 58 sosuthweEsTern Apl:

i,.l
U
L)
-3
W
b

and I0or many I Lhe ounicigalities and
water districts Ln the wiestern cart of
fexas. e has servad as Zonsuitant for
the Hign Flains Water Zcnsepvaticon
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District Nc. 1 and the Red Bluff Watenr
Power and Control District, both situated
1n the western part of Texas.

He 1s, or has been a rellow or member
of the

Ceolopygircal Society ol America

American Scciuety of Civil Engineers

National Society o5 Professional
Englneers

American Association of Gaological
Engineers

American wWater Worxks Association

He has performed studies and investi-
gations of the water rescurzes in the
Upper Santa Cruz Valliey cof Pima County,

Arizona pricr to his employment in con-

nection with the actisn ncow pending 1in

A
{v

Pima County Sugerior Court in which
Farmers investment Company has sued The
Anaconda Company and others.

In abocut Secemier, 19093, he was
employed by tne LDuval Corporations as a
consultant in connacticn wWith this liti-

gation to study the geolcgy and hydro-

132 Basin and to make

-
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a'study and 1investigation of the water
supply and ground water uses in the basin
and the Critincal Ground Water Area situ-
ated in said Basin. He has studies and
1investigated (si2) and 15 in the procéss
of studying and investigating the fore-
going matters.

In connecticn with his investigation,

he hasg reviewaed publiszhed da%ta and liter-

ature, 1nciuding among c¢ther things, the

records c¢f the Ccllege c¢f Agriculture of

i |

the University o5 Arizuni reiating Tto
static water lavels anld elevations 1n an
extensive netwcrx of observation wells
in the 3Janta Jruz zasin. e has also
studied numerous <Ther pubilshed praports
by various agenci2s including the U.S.
Geologizal survey, Univeri:z; of Arizona,
U.S. Bureau of Mines and crtTners.

He has read the report by Samuel
F. Turner entitlaed "Under{low of the Santa

Cruz River'" atrtisnaed as Exhibit 8 to the

FCTL001017




City's Response to Duval's Motion for
Summary Judgment. He has personally
located the "inner valley" by field work
performed by him personally, by stereo-
scopic aerial photographs and by other
geologic techniques. In addition he has
perscnally made a {field examination of
the location of Tucsen's walls within
Sahuarita-Continental Critical Area.

Of the ¢7 wells described 1n Tucson's
Exhibit 1 to 1ts Response to Duval's
Motion for Summary Judgment only wells
SC 5 and SC 13 are lccated in the "inner
valley.” The remainder of Tucson's
wells are located on the "mesas" that
rise from the banxs of the 1nner valley.

(Signed ED L. REED befcre a

ril 23

Notary Publiczc on Ap
1374)
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(TITLE OF ACTICN)

MINUTE ENTRY (Ruling)
Dated: May 21, 1974

Judge: The Honorable Robert 9. Roylston

UNDER ADVISEMEINT:
The Plaintiit's Mcetion for Sumnary
sudgment as to Zetendant Zuval and De-

fendants Duval's arnd Ananax' Motions for

2dgm:nt having been

rt
W
zﬂ
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o
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v
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<,
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sonable 'ise doeztrint a5 YL anderground

water.
> |r-|.- ﬂ u - L g W -: ;lvr,.i-r _p‘l-ur- 1
(:I "‘r t..a... r’l 1)’ ot :-J tx.)t:ﬂ -.h--l'r:.t \ R A

. ] A - - - . — . -~ -:
parcel and tfran:splrt2i UL AnscThaer parcel

A

" b B . ox - . - - - - :
1f both sarzsll ULuarole 4 2OmmOnL basin or

* - L . -

SOonNabie use. D
~ — am - v e .
3 . y3rer v LIALLUCLed Must e
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with the exception of municipalities
retiring lands from cultivation as pro-
vided 1in Jaivis II.

Therefore, Plaintiff's Motion for
summary Judg.iecat as to Duval 1s denied;
Duval's and Anamex' (sic) Motions for
Partial Summary Judgment are granted.

Attorneys Udall and Chandler shall

prepare written judgments.

(TITLE OF AZTION)

MINUTE ENTRY (Ruling)

Dated: March 13, 1:7¢%

Judge: The Honorialle “obert 0. Roylston

UNDER ADVISEMENT:

Defandant Duvsal's abiectians to the

form of Judgment propcsad by Iatervenor

City of Tucscocn having C=2en taken under

advisement,

FCTL001020
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are sustained and the Cocurt signs the

proposed Judgment and Decree of Injunction

offered by Defendant.

IT IS FURTHER ORDERED that form of
Judgment proposed £ty the I[nteprvenoyr be
filed herein withcut signarture,

It further appe:ring te the Court
that the attorneysz intend tc appeal this
Partial Summary Juosment,

[T I8 ORLERLD that the Judgment 1is

stayed until further Crder of the Court.

JUDGMENT AND DXL LI L F
INJUNCTIGN

Filed: lMapo: 1, 137
a i e . 6wl o e b A - o  w

e T wmy P "o ' T .
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counterclaim 2f thoze defendants against
the intervenor; ana the Court, having
corsidered the admiszible facts before it
and the memoranda of law filed by the
parties, and having heard the oral argument
of counsel on the i15:3ues and belng
otherwise tully advised 1n the premises;

the Court :104s5 and ~onciudes:

Oprder Nc. .. lited June 83, 1ludS4 estab—
lished the =Zatiairita-lontinental

ae Groundwater
Basin (the "Sabiivi:ien"). Cuch desig-

nation Wwas pur-u4ant 7o s5vatuitory du

ct
<

coantalned i1 AL YL e S350 %. such

Subdivaislich oo tLtutwar »mooarea of lana

¥

. - - N ) - - i m,lit - - - LI ‘i
o*:erlylng a JQi3T.0 LT 20Uy Sl grcunawalter.
», TAv + ¢ u - F‘:; *ra;,-r --ni"'g- PSR 11-._ | t 1-
2. Duvas LelenZdints ZwWwn approximately
[ 5 -— ; * . - - - L ow em - ¢ » a .
9,430 acres o1 a0 WitThin tne Sub4division
' .1 ) '1'—-'-.-: .-. =y ‘.I-l- b - .
which are Qsed (or inZustrial, agricul-
ural and sther cen«<ri2lail Durposes.  Gf

i,

Suecn acréedizse, anproximately 1,530 acr=s
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have a history of cultivaticn and are
entitled to the use c¢f water for agri-
cultural purposes from the groundwater
supply'of the Subdivision.

3. Duval Defendants pump and use
within the Subdivision approximately
22;000 acra-feet of grounawater per
annum for use in their milling circuits
and for the transportaticn of tailing.
De minimis amounts of water are con-
sumptively used in the milling process,
the primary consumptive use of water by
Duval Defendants being Zor the trans-
portation of tailing.

4, The City of Tucson ('"Tucson"
or "City) lies north of the Subdivision.
It owns a number of waells on small sites
within the Subdivisicn and pumps water
fr.m such wells primarily for use and
sale outside the Subdivision. Tucson cwns
no lands with a history of cultivation

ingide the Subdiwvisicn.
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5. The Zity's pumping from the Sub-
division commencad about 20 years ago.
Since the beginning of 1564 the
average rate of production freom the City's
wells 1nside the Subdivision has doubled
from an average daily rate o¢f 9 million
b gallons to 18 millicn gallions.
? | - €. Tucson ntend: e continue to
é : increase 1its rate <f pumping and to con=-
tinue to transport such water away from
- the Subdivision. Luwvai filed 1ts answer
! te Tucscn's Complaint in Intervention on
April 12, 1372 praying for an adjudication
of the relative ri;hts 2! Duval Defen-
dants and the Ji1Ty T2 the waters of the
Subdivision. Juval iled Lts counter-
claim against thae ity 25 Lovamber 7,

1973 and 1ts Mo<iza o

L}

» Yaprtial Sumnary
Judgment on rebruany 12, 1374,
o /. Tor many yzars, the water table
(Randwritten~--i1nitialed ROR)

1
within the SuZdivisizn has baen Jdeclining

and the supply <iminlsning.
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8. Under the Arizona doctrine of
reasonable use, groundwater may not be
transported for use on lands which do not
overlie the common grcundwater supply
and from which use the water does not
return to the ccmmon supply, 1f others
whose lands cverlie the ccandon supply
are thereby injured.

9, Tha designaticn and establishment
of said Sahuarita-Continental Subdivisicn
by the State Land Departiment constitutes
a binding determination and {inding that
said Subdivision cvariics a distinet body
of grcundwater from wnhich the Court finds
that <the land Wwithin 1t cverlies a comnon
groundwater supply.

10. Tuescn admits That 1t 1s trans-
porting water away, {r-m the Subdivision
and that rnona 2{ the watepr transported
by the City {for use away {from the Sub-
divisicn returns TO the <Oommon supply

of the Subdivisicn. Tunscn further admits

[
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that the water supply of the Subdivision
is limited, that the supply has been
diminishing for many years, and that the
water table of the Subdivision has been
declining for maeny years.

11. All of Tucson's wells located
in the Subdivision excapt for Tucson's
wells No. SC5 and SC 13, pump groundwater.
As to wells SCS and 5C 13, there is a
material issue of fact as tc whether
such wells pump surface water.

12. Material issues of Zact exist
as to Tucson's aff:vmative definses under
which Tucson <¢laims <the right ¢ continue
pumping grdundwazer from the Subdivision
from wells instillﬁd pricr tc the filing
of Duval's ccocuntercia . liowever, any
such rights, 1I 2stazlic.ed, wcoulid not
permit pumping of groundwater at rates in
excess of thcse pumping rates established
by April 12, 137:Z.

13. Except as noted akbove, there are
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no genuine 1ssues as to any material fracts

and defendants Duval Corpcration and Duval

Sievrita Corporation are, as a matter
of law, entitied to judgment against the
City of Tucson cn their Xction for
Partial Summary Judgment dated February
12, 1974,

THEREFORE, IT IS OXDERED, ADJUDGED
AND DECREED

That the City ¢f Tucson, 1its offi-
cers, agents, servanits, 2mpioyees
attorneys, and all p2rscns in active con-
cert or particigzatizn with them, be and

they are hereby {oozver anioined from:

*

ﬂ

1. Pumplny an

(.
-
y
J

.odnsporting ground-
water for use avay Irzm the Sanuarita-
Continental Subdivisizn 2f the Santa Cruc
Groundwater s3asin, ex:ept'fram Wells

SCS5 and SC 13, in amounts exceeding the

A B

rates at which Tucson pumped water for

transpertaticn and use outside of the Sub-

r.2

/

(i)

division 2 April 12, 1

L
-

B
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2. Using any wclls or pumps installed

in the Sahuarita-Continental Subdivision
after April 12, 1972, for the pumping of
groundwater for use outside the Subdi-
vision.

It is further determined and adjudged
that there 1s no just reason for delay in
the entry of the Iforegoing partial judg-
ment as a final judgment and the Court
directs that it be fcrthwith entered as
provided by Rule 5&4(b) of the Rulaes of

Civil Procedurae.

- DONE IN QPIN CQURT =his 13 day of
March ROR
February, 1975,

(Signed ROBERT C. ROYLSTON,
Judge of the Superior Court)
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JUDGHENT

Filed: farch 13, 137¢

A

The derendants, THL ANACONDA COMPANY
and AMAX COPPER MINIS, TNO., 4as partners
1N the ANAMAN MINING CIMBANTY, and th
DUVAL COKPOURATICN ar2d ih< LJVAL SIERRITA
CORPORATICN, havan

movaed thae Court for

{C

partial summary Jjudgment against the in-
ter\verlop’ th
claims of those defenianyi arnainst th

Intervanor; the Zourt naving considered

)

. n : e, . P : “ com
the memcranda ~: Law ..ed Ly all parcies
" - .- ¥ : " em . - 2 Y %
TC the ot ichs and maviny neard thae oral
AVEUMINT I 2C0uns—L LI, U4 ls3suwes s, and
. N - n a. e = -t - .4 s w - » y s
belng CLhelwiss ing - b~ n;-laﬁd 1N The

premises;

' Abae keko T 5 Dol Rodiaalbadl o I T &
ADJUDGELD and IZECREEZL zhat julgment be,

and 1t 135 lfeveby, gntered in favor of
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THE ANACONDA COMPANY and AMAX COPPER
MINES, INC., as partners 1n the ANAMAX
MINING COMPANY, and the DUVAL CORPORATION
and the DUVAL SIEFRRITA CCRFPOKRATICN, and
against the CITY Cf TUCSON that the
present withdrawal by the CITY CF TUCSON

- -

of grcundwater [rom wWells iozated within

R ™

the boundaries <! the Sanuarirtda-Continental

Ko 8

Subdivision of tne Santa CZruz Basin and
the transport of That water gutside

those Lboundaries 15 udnlasial.

y 3T,

L %

ROBERT O. RuJ¥Y:

T
et i 'y
JI‘d e O;: thﬁ* c"f‘“{:ﬁ-ﬁiﬁu' !-__ y t
-.i g i .,.'L_, h.‘fw- i - ‘_ﬂ)_‘r'
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(TITLE Of ACTION)

NOTICE OF APPEAL

Filed: March 26, 13753

t«i:
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The Intervenor, City cf Tucson,

S/
appears ang appeals 12 tha Arizona Court of

Appeals from a judgmsnt 2ntered herein on

the l3th day of Mar=-n, 197§,

in favecr of

the detendants Anamix and Duval Corpor-

ation.

(Signed JAM
Attorney,
and LEGHLE
LINDAMSTL, .0,
Lesher, A

s T iy e b e e D
ln Ln‘rtﬂh *IP:lii— #rjli}

th

st LN
J

L %
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o
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'3

w o %
* = “' *u u }"-"i- 1. (W |l
( o In- g #-ll- - : Pl R, A

i F . [ JEET T - - sk
J ‘_ ‘_l .

OF RECORD Jl¢ AfrLAL

. 4 . P2 B 1G0T
Filer: Maronm D 197¢
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L
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-4 {0
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L
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A1ntifé

the Intervenor,
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City of Tucson, hereby designates as the
record on appeal the follecwing:
l. The Complaint in Intervention

filed by the {ity of Tuzscn;

- L RPN

2. ANSWeYs te the

¢ J
O
=3
©
-
v
i
:1 _
r_f
}-Jt
-

Interventaon filed by Defendants Anamax
and Duval

J. Counterciiaims Or 2ross-ciaims
against tha lJity oFf

Defendants AnaTax and Z.aval;

- g oy e

4
(7
O
'y
}4;
o
bi
pai
L}
"
14
bo
}
L
b“
1
H
()
o
re
O
s

- i

}

f - o - M S o oma o e e — - - .

’ Qi ‘.ii: s J-E*: ..Lf.-..-‘: ':rq.‘ -ﬂ... il nerﬂln ln

¢

L]

+ *:. . : er oW - r"u.:#l ﬁ - -- - - .

; favor 2! An4dmax anad Zuv:l azainst the

'

? rah.l ;‘" e

' tﬂlty DL n%.*aa';l:'l

i

N - LA | - - - - _—

; /s lnute Latry I Judge RXokbert
lr.-- — - 3 -— A - .y - = ey
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(Signed JAMES D. WEEBE, City
Attorney, City of Tuzson, and
LESHER, XIMBLE, RUCKER % LINDA-
MOOD, P.C., by RocrLertv 0. Lesher,
Attorneys ftcr Plaintiff 1n
Intervention)

% A

(TITLE QF ACTICN)

DESIGHNATIGHN O ADCI JI0NAL
CONTENTS OF ReZGRD OMN
APPEAL

Filed: April 8, 1lu’s

Pursuant to AWle 75(a), Duval

Corporaticn hereby designates as addi-

tional contents o! the raccyd on appeal

the following.

1. Duwval Zarandants' Memsrandum 1in

support of Motion fov Summary Judgment

and Exhibits Theretz, tilied February 12,

1974,

November 33, 13753.

iy

. wuval Derendants' Reply to the

s
4
-’

City's Response toe Duval's Motion for

N
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Summary Judgment and Exhibits thereto,

filed April 24, 1874,

(Signed FENNEMORE, CRAIG, von
AMMCN & UDALL by James W.

Johnson, Attorneys for Duval
Defendants)

S A A B e A e A e A W, i, s o mmal b A s Wi L e s . P s

e ol it cE rﬂ“ﬁ‘q%ﬂ

il ol ok Sk S Gpll Al el SEE G AmE S iR el il sl e dml e W G ol il sl WD B dant A A0 BB A b B b el
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CERTIFICATE OF SERVICE

by certify that on thez é’

day o , 1975, I mailed two copies
of the~wxithin Abstrazt of Record on
Appeal to counsel for Appellees The
Anaconda Company, et al., and two copies
to counsel for Appelil=es Duval Defendants
as follows:

CHANDLER, TULLAR, UDALL 5 RICHMCND
1110 Trznsamerica Bullding

Tuzson, Arizeona 85701

Attorneys for The Anaconda Company,
et al.

FENNEMORL, CRALIG, von AMMON & UDALL
130 West Washington Street

Phoenix, \Ariz-na 85003
Attorneys\for buval Defendants.

Dated:

'

ARIZONA ABYTRACTS ;
Post Ufllze Drawer 17158
Tussun, AarLeona 857140 0
R
- s’ o

- i a9 T
.h . ‘.‘
z . L ) ¢ r
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Antonio Buccl hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Abstract of Record

on Appeal, Volume II, pp. 80-End, page 729 and attachment (95 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.

Signature

Subscribed and sworn to before me this { = / /5 / 05‘
Date

— /] 1' ...l.r' _ | “' A A\ X /. . ‘

“Signature, Notdry Pu
My commission expires ()4 / / j? 3@. pﬂq ,

Date

"~ Notary Bublic State of Arizona
farcopa County

b oty Elie Louies Muir
 Xeswetsd My Commigsion Expires
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