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ctate Land Commissioner; CTATE
LAND DEPARTMENT; THE HONURAELE
RCBERT O. ROYLSTON, Judge of tiwe
Pima County Superior Court; and
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The Supreme Court of the State of Arizor.:
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In THE SUPREME COURT OF THE STATE OF ARTZONA

L0 Bane

"ARMERS INVESTMENT COMPANY,
& corporation,

Petitioner,

v,

PIMA MINING COMPANY, a corporation;
ANDREW L. BETTWY, State Land |
Commissioner:; STATE LAND DEPAKTMENT;
THE HONORABLE ROBERT ¢C. ROYLSTON,
Judge of the Pima County Superior
Court; and THE PIMA COUNTY SUPERIOR
COURT,

Regspondents.
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SPECIAL ACTION

Prayer for Relief Granted

Snell & VWilmer
by Mark Wilmer
Loren W. Counce, Jr.

No. 11439
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Phooenix

Attorneys for Petitioncr

Verity & Smith Tucson
by John C. Lacy

Musick, Peeler & Garrett Los Angeles
by Bruce A. Bevan, Jr. California

Attorneys for Respondent
Pima Mioing Company

Gary K. Nelsoun
The Attorney General
by Peter (.. (Gulatto
Assistant Attorney General

Phoenix

Attorneys for Respondentis
Andrew L. Bettwy anc
State fandg Department
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fﬂ Petitioner, Farmers lnvestment (Company, brought tihis special
action to revicw a ruling of the Supcrior Couri grantine respondent
Pima Mining Compauv’'s motiosn for summarv judgment and deaying its
motion for partial summarv judgnent . We accepted jurisdictlon

pursuant to Article 0O, 5, subsec 4, ot the Constitution of

e

Arizona to resolve the question whetner a_lggsg.from the Staté Land
ﬁépartment ta Vima Mining (owpianv is vaid as cantraryltﬁ Eﬁﬁse
prévigiunsuof Arizona’'s Corstitution and fnabling Act requiring
the leasing df ter;ain public lands ac¢ public auctinn,

The following fécﬁs-a:e material to the deterwination of this
action. On October 2u. 1966 the State Land Departtent of the
State of Arizonsa e#ecuted + 10 -year lease hercin designated as
Lease No 906, whereby 319 acres within the Sahuarita~Continenczi
Critical Groundwater Area were leased t©~ the Fima Mining Companwv.
Farmers [nvestment owng »nd farms approximately 7,000 acres within
the Critical Groundwater ye= ~f the osserted «3lue ui fifty
million dollars. ° substavtizi p«vi »f itg =cre2ge Ls Cotllgunus
o oY near the lezsed lands. 1t by o oriont L Ve walers
percoliating Leneath the soil whicr is enuwmon Lo asl the overiving
landowners within e groundwiater ares ~tate ex o vel, Morvison .
anway 87 ariz. 206 339 Po2d TTA 0 1960) Aocritical proundwater
are» 1s 2 groundwatsor b2agin not Boogae guificient grouane water Uo

[
-
L]

provide a reasorably safe supprly 1 the current rates of witse.

i

drswal so that tre ddition f other users wos~t necvessarily deplote
. ) [ s e W v TR T € Fqy s1 8 w! o .g t D oGitil [lergs ! »1 871 y {° : A
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of Tucson, 106 Ariys 506, 79 2 e 169 (1970
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The lease by its terms provides that the Pima Mining Company

will pay $10.00 per year "or one cent per L,OOO:ga§10n$+uf water

removed, whichever is greater." Pima Mining Company drillédufbﬁf"

wells on the_gemised lands and installed pumps and caused the
water obtained theréby-to be transported for use in connection
with its mining and milliné‘bf"copper ores. In 1972, Pima'Mining'
Campany pumped 3,163,842,000 gallons ofwﬁéﬁeruf;ﬁﬁibénééﬁh the
land covered by lLease No. 906. The leased lands were acQuired by
the State of Arizona under its Enabling Act by grant from the
United States Goverrment and are approximately two miles insilde
the Critical Groundwater Area and Seven miles from Pima Mining
Company's mining and milling facilities.

Section 28 of Arizona's Enabling Act, 36 U.S. Stat;:557,
568-579, Act of June 1910, provides that the lands.acquireﬁ

pursuant thereto shall be teld in trust by the State to be

disposed of only in the maar. ~ as provided by the Act. We guote

-

the relevant provisions o1 the Act:

"Said lands & 101 we - leased, in whole
or in part, exco, Lo the ot and best bidder
at a public auctica = %

» 1Y x, w w .

* % % pnor shall 4any sale or contract for the sale
of any timber or other natural product of such lands
be made, save at the place, in the manner, and.after

notice by publication provided for sales and leases.
of the lands themselves.

x H % % Je S

All lands, leaseholds, timber and other products
of land, before being offered shall be appraised
at their true wvalue, and no sale or other disposal
thereof shall be made for a consideration less
than the value so ascertained, * * % ' (Emphasis
added;
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And:

~ "Every sale, lease, conveyance, cor contract
of or concerning w«ny of the iands hereby granted
or confirmed, or the use thereof or the natural
products thereof, not made in substantial conformity
with the provisions of thisg Act shall be null =2nd
void, any provisions of the conetitution or laws of

the said State to the contrary notwithstanding.
* % % " (Emphasis added)

The Arizona Constitution provides by Article 10, § 1, that

all lands transferred to the State under the provisions of the

Enabling Act shall be held in trust to be disposed of only in

the manner as ig provided in the Enabling Act and tne Constitution

of Arizona. It also repeats in §§ 3 and 8 of Article 10 all of
the foregoing prohibitions and injunctions.
In 1915, in similar language to what is now A.R.S. § 37-481,

the Legislature provided:

"The state land department shall conserve, sell or
otherwigse administer the timber products, stone,

gravel, and other products and property upon lands
belonging to the state under rules and regulations

not in conflict with the enabling act and the
constitution * * %« " A R.S. § 37-48l. (Emphasis

added)

We first obscrve that there is no contention that the lease
under attack is a mincral lease. Minerals are expressiy excepted
in § 28 and are subjeﬁt'to diﬁposition as pro&i&éﬂrby“th&*'-
Legislature of the State, See A,R.S. § 27-231, et séq.

Piﬁa Miﬁing Company argues that this is a "commercial' lease
which is exempt frsm'fhe”prohibitory provisions of the Engbling
act. This argument is§ prediﬁated“upon-théfﬁmendment df § 28 by

Congress on June 2, 1951, 65 Stat. >31. The amendment reads in

ity relevant part.

r ".-hi"""}
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"Nothing herein contained shail preveat:
1) the leasing of any of the lands referred to in
thigs section, in such manner as the Legislature -
of the State of Arizona may prescribe, for grazing,
agricultural, commercial and homesite purposes,
for a term of ten years or less; * * % '

However, the entitlement of this lease as a '"'commercial"

leace does not add anything to the legal position of the parties.
The real purpose and effect of a transaction determines its trde
character,'Hervey'v. Rhode Island Locomotive Works, 93 U.S. 664,
23 L.Ed. 1003 (1877), and the character of a contract must be

determined by its provisions rather than its label, Employers
Liability Assurance Corp. v. Lunt, 82 Ariz. 320, 313 P;2d 393
(1957). The instrument, while entitled 'commercial' lease, is
plainly and obviously a vehicle by whicnh the State Land Department

sells for one cent per 1,000 gallons any water removed from the
lands demised.

This language of Congress used in § 28 of the Enabiing Act
does not permit the exclusion of water {rom the term "“product of
the land":

'"Dispogition of any of said lands, or of any mnney

or--thing of value directly or indirectly derived

therefrom * * * contrary to the provisions of this

Act shall bé'deemed a breach of trust.'" (Emphasis
added) -

Water is a thihg of value diréétly derived from the land to be
considered as a product of the land within the meaniﬁg of the
Constitution and Enabling Act.

We hold that the most cursory reading of ﬁhe Enabling Act
and Constitution compels the conclusion that water benecuth the
soil 18 a product of the land. As such, it must be-ﬁeld to the

highest and best bidder at public auction In the sam: manner as

FCTL000486



timber, stone and gravel. b5State Land Deﬁartment v. Tucson Rouw
and Sand Co., 107 Ariz. 74, 481 P.2d 867 (1971).

Petitioner presented two questions of asserted public

importance justifying the intervention o this Court. As stated,

% we accepted jurisdiction to resalvé'only the questien as to

E j whether State Land Department Le#se No. S06 to Pima Mining Compaay
éé % was void as contrary £u.the provisibhs cf'the Constitution and

g ; '

%; g Enabling Act. We considered that the question pertaining to

E: % whether the State Land'Departﬁent or the State Land Commissionerx
%i % could lease lands within a criticﬁl grouddwater area upon which

éé % to sink wells and pump water for use outside the area cannot be

é | resolved at this time in the light of Pima ining Company's

tﬁ affirmative defenses. We express no opinion as to whether the

:; doctrine of réasonable use must'be~appliEd §9wEim§_ﬁiniﬂg

%{ Company's withdrawal of water from the lands the subject matter of
é; Lease 906. We also express no opinion at ﬁhis time as to the

i; validity of the State Land Department's Leszses Nos. 907-0i and

3 907-02. - 1

;' We expressly hold that the State Land Deparztment Lease No.

i 906, being in violation of the Arizona Cnnstitution and the aAct

of Congress as expressed in Arizona's Ena‘ .~ Act is uvll and
void. The orders of the Superior Court o. :i.d County granting
respondent Pima Mining Company's motion for summary judgment

and denying petitioner's motion for partial summary judgment

ot e Lw Lt 1_,.." "; . '.;-'._I.-
- """""ﬂ'ﬂi} pheitiraie L L P P ':r'-___. — T H T

FCTL000487



|

ru:lwbﬂl

Al Vandd - o il

are ordered vecated and get agide.

FRED C. STRUCKMEYER, JR

CONCURRING:

JACK D. H., HAYS, Chief Justice

JAMES DUKE CAMERON, Vice Chief Justice

[
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'EaﬁNA E. LOCKWOOD, Justice

——

WILLIAM A. HOLOHAN, Justice

.y Justice

E'-"l-'l.'llhl"‘-ﬂ-ﬂh.l;: 1h=fppuwmhh_*h.F-ﬁﬁ

FCTL000488

h m* - '\-Ii'r- ;’i’—‘—w.h.u -



STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439, Decision, June 19, 1974. Page 278-285.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)
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S1gn
Date

E—‘; ; Si . /

lgnature Notary Public

Ic

Subscribed and sworn to before me this ’) e_#

My commission explres O L} QOD - TR Notary Public State of Arizona
f Date e\  Maricopa County

Etta Louise Muir
> My Commission Expires
0400y
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