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} not have a plain, speedy and adequate remedy by law through anpeal |

W g

ard d~uy that the reasons set forth in justification of the Court'

|

l‘ﬁ
-

accepting jurisdiction c¢f the petition are irrelevant to the issues

involved in this matter and do not constitute justification for

granting the petition. More particularly, respondents:

1. Deny that the formation of thc¢ Central Arizona Project

and the Central Arizona Water Conservation District have any
effect on the issues involved in this litigation.
2.

Denv that the »lleaged vossibility of concracting nor

water with the City of 7Tucson irom 1ts efrluent munclipal

ey

disposal plant has any bearing on the issues in

Tustif:cation for an cuarly resolucion

deny that this constitutes

of the issues referred toc in the petition other than by the normal
appeal route.,
3. - Submit that whoeoheyry or nol the wuse PIMA LS maling ool

A

rhe critical ygroundwater area Ingounts Lo exnausting 2 resoulaed

whitch cannot be replaced, rospondents nevercheless deny thatb

T -I_“TF '—"-h—lﬁ.-- -*-M'- il T

SUCh

use constitutes a trespass on the property rights of FICO and deny

that such use 1s a wrongful taking of use of property, ‘

4. Deny tnat the Commercial Lease No., 206 constitutes o

1'!.’
" 4

waste of state land and <deny that issuance of the leasce by respon-

s
Al

R T e S p— il Pl i T P P R gl i

—
r

dents violates the Enabling Act, the Arizona Constitution or statuies

inplementing trust provisions 0f § 28 oi the Enablimg Act, |
]
5. Deny the alleyations refexring to the destructlion of the |

™
o

value of state land by duaplng taltlings thereon, deny that the

declsion to leasce tho land for this purpose was contrary to the ‘

deny this constitutes grounds for |

Lest interest of the trust and
;
thoe Court's assumption of twurisdiction in this special action.,
| 1
]
,, |
BRI B :

C2
|
g gl g g
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6. Deny that the difficulties caused 1in trial prepaxaﬁioﬁ
and trial of Cause No. 11654 are justification for bypassing
normal appeal procedurcs in determiring the issues involved here.

7. Deny that the nature of the iSEUQ, regardless how come-

plicated, should have anv beariny on whether or not a special

action should be granted in the¢ matter.

8. Deny that the determination made ©Iv the Honorable Robert

0. Roylston in granting the motion of PIMA for summary judgment

as to the validity of Le¢ase Ne. 9206 and the use of water from the

wells was contrary Lo the provisions of said lease and the denial

4
"1

q],i :_ : PLL i . . | - ..: - - L iy - - . e, ,;., L - . .-i..- Ar - -~ oy * ..'
H:(} L o *..J.rl Of E I‘::!:i £ L f k.~ T ,Li"i i et L LI R SN "::‘Jtl l{i

Yy sald Judge OF the

il

use was 1llegal and wronzful is Lho of khe

IOV LS 10N

L]

Enabling Act, the Const:tution and thoe Arizona Revised Statuhoes,

Respondents allege that the order of tLhe Judoe was nobt conliary

o law and therefore tiviz reason doos

o L'}

: I SR R M T PR
NOot CONStT LT o j e S R

i538%r8 i this lawsuit.,

for an early determinartion of the

WHEREFORE, havinyg fully reswvondodd oo the petition, respon-

dents submit that the Court should decline urisdiction un the

-

matters and things set forth i1n the petition and should rerfuse tu

Lnis matter,

interfere with the normal appellate procedure in

1074,

DATED thais 17th day of January,

g - ol Y v dalh Pl b

/// PETER C. GULATTO
Assistant Attorney General
159 State Capirtol '
Phoenix, Arizona 8hiu07 -
attorneys Loy Andrew L. Lottwy and

the State Land Doepartmedcn
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STATE OF ARIZONA
COUNTY OF MARICOPA )

PETER C, GULATTO,

the respondents ANDREW L. BETTWY, State Land Commissioner,

STATE IAND DEPARTMENT 1n this matter, and is .author:

this affidavit benall of the respondents; that

bl il B S WP T
" . *#urlui T P

oL U‘:jil.;..t

of his information and belief.

DATED “"nhis

o e b bl ol i L

day of Janua

7

Subseriied and sworn Lo

el Sreiry P P - iy gy i o - y Rmpe & B A - 5

Notar:s
My Commigsion DRulres

Qotohev

sernyg pwrst duly sworn, upor his outh

sayve that he 1s an Assistant Attorneys General and sLcornew for

aryc

&Yy
aas read ooy
Fhe named respondents to the petition and

knows that the roesponses contained therein are truce o the best

T
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the operation is bhevond the issue

MEMORANDUM OF POINTS AND AUTHORITIL:

1
o
- iy

Fii'UAL MATERIAL

b b

In addition, the facts set forth in the petition, petitioner

nas also sebt forth facts in its argumnent, some of wiile) are misw

leading, inaccurate and bevond the factual roecord from the oo

below, and present legal gquestions which ygo bevond  the issucs in

the case below. Responding Lo the foctusl arguments i the

]
[
ity e iy, gl gy o ot g iy S Pt - S i’ o - S . 1T = B o diniplppelop VY e o i, Sy .
- *-

merorandum, respondents

L. Agrece that MICO-is a farming enterprise using ground-

HOWeVver,  Lhe X!

o pingl O o b : . . PR . g - . e . i e
wWacer oY maturlind 1ts SronsE, nt UO-owihoLen L

sroundwaber trrigation moy Lo reguired, - aspeciclily 1f an altornato

sourae of water (e.a., Central Arizona Projoect) us developed for |

Ly
‘I

of the Court's determinaticn of

Count IV of the ocomplainr i Jaur. NO.

Z . Acbuit “hatl in

groundwater arca was pronocly desiomabton rarsvant o

3L, ot sog.

3. Admit Lhat an ore s lloand oo

seen developed by respondont PIMA approximately wiles westerly

o8 the west boundary of tice critical groundwater ares and seven

e Tyl ial g ey e el e e el

ML 1o wisogLarly sounuary b FICO ' s {farm.

—

Admit Lhat on Goetol.or 24, 19oe, the State Land Commis-—~

oot o Commeroral Toase No, 99 for the

e . UL

SOL Torty whercan. Respondont FIMA caniped and transporto

vy 3, LeQ, 000,000 galloas Of water in 1972 from state land undeér

1

i pRIrOVISlonLs: ol Lhie  casndo Ctate Land Depaytment,

-

gy suant o Chie provisroms

Of 531,000:,.00.  The

R SRR . L .o . T
- -r gt v gt . . o - oL ’ .

{xhibit A ol the petiticon),

=lopgn
5
" r
.
1
i oy oy Sy 2 TN Pl i 5, S
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allegations, admissions and denials of the parties CONCerning %
Commercial Lease No. 906 are fully set forth in the pleadings of z
the parties in Cause No. 116542 below. The balorice of fact Ne. 4,%
pages 17-18 of the petition, relates to Commﬁﬂc%;l'Lﬁaﬁﬁﬂ 907-01 ?
and 907-02 which were executed by the Staﬁéwﬁandﬁﬁﬁmﬁiﬁﬁioﬁﬁr.in %
favor of PIMA who lcaszd the luand Lor use as tailing waste dumps. 2
In its mémoréﬁdum, petitioner argues that the use of state land ;
for this purpose isléontrary to the best interest ot the state. g
This is the first time 1n these“lonq_pfOCeedings'that.thewissue af%
Commercial Leases Nos. 907-01 and 907-02 has been raised. Whetﬂer%
!

or not the issuance of these leases is in the best interest of the!
|

trust, and whether statutory and constitutional provisions have
been complied with i1n i1ssuing the lzases has absblutely ho pearing
whatsoever on the questions presenited concerning the removal of
water from state land under Commercial Lease No. 906, which are
the only 1ssues raised by Count Four cf the complaint irn Cause

No. 116542, Chnallenges to the validity of Commercial Leasoes

Nos. 907-01 and 907-02 are totally witnout merit. All statutory

v o i ) -, P P ey s v e T bl N s e R

and constitutional requirements have Leen met; the state will

realize the true appraised walue ¢ e lana and hias insured that
i
proper ecological counsiderations w: il e employed by PLMA 1n ;
terracing and planting the tailing dump so as +o return the land |
;
tc useful status upon termination of thc reaso. é
|

_ L
JURISDICTIUS :
|
Petitioner has filed this speciral actiron based on allega- {
- . !
' ‘ . | |

tions that it has n¢.plain, specdy or adegquate remedy at law to hafe

pi et et el

the judgment of the Superior Court in Cause No. 116542 reviewed.

_ : :
This simply is not true. In granting summary judgment to the defongan
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An appeal to Lhe Court of Appealnw [{row the judgment of the
Superior Court is specifically uwuthorized by A.%.S. § 12-2101.
Respondents contend that this provides a plain, speedy and adeguatc

remedy to have the

especial
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of judgment on Count FPour,
time as to Court Pour zhall
suant to Kule 54 (h),

at the apwveal
COMMETICE pur-

FL L
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correct and binding in the abscuce of appeal.
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Court

1s Court in Sraham v. Ridge, 197 Ariz., 327, 484

stated:
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special aztion is highly disoretionary with
the court Lo which the auplication is ade.
A plaintiil, in addition Lo the showin re-

cplared an ail lawsuits thial e has stas ing o
and that tho matter 1s subjooct to judical
review, mustht always carry the burden o
persuasion as to discretionery factors .
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| special action should issue in this case, these respondents vo-

quest sufficient additional time to submit a memorandum addroose:d

1 Lo the legal issuces presented.

Respecetlully submitted,
. ' ' GARY K., NELSON
The Atforne
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| Mark Wilmer

13| snell & wilmer

14! 3100 valley Centerx

I Phoenix, Arizona £5073
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
[ Craig Swick hereby certify:
" Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona,;

That there is on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439, Response to Petition for Special Action, January 17, 1974. Pages 138-146.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.

Subscribed and swomn to before me this ) a‘/ l 2 EQ C)S

E g Q)Z)Z%W

Signature, Notary Public
My commission expires O L’l / { < Q Q {] q

Notary Public State of Arizona
Maricopa County

Etta Louise Muir

My Commission Expires
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