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¢ cornoration,

-

Petitioner,

L

MOTION FOR REPEARING

PIMA HINING COMPANY, 4

corporation; et al., AND/OR STAY OF MARDATT

Hesnordents.,
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10! Respondent Pima Mining Conpany hereby moves this Honor-
11j] able Court for a Rehearing of the cause and/or an (Grdey staying
121 the issuance of the mandate in the wanner bLoreinalier speciiicd,
I -
- ey ] , .
14 Pesnondent alse hereb: opposes the rotien of DoritiGnor t* agvance,
14y the effective date of this Court's decision of Jure 173, 1974,
EJ
1€ The qrounds of the metion are that an ionmediate cessation
17i of Posnondent’s rights Uﬁdﬂf*ﬁﬁmmﬁraia1 Lecese 306 wiould defpat,
‘..t . ; ‘ - ey Lt . . A .
lui not advance the intent and nurpose of thorinablineo Agt, Therciare,
=
lf?i the Court should drlay the effective date of 1ts decision 50 s
2C¢ to allow the tate Land Departrent ocn inter ot nericd of time - uf-
i
219 ficient to este lish the necessary procedures for extracifon of
2?1 water under said lands in accordance with tue Lrnabling fAct, [t is
<l estimated by that Departrent that 1290 days 15 the absolute mininum
24f amount of time reouired for that purpose, Therofore, Pesnondent
2l sugagests that 180 days ie more realistic.
20
| i
274 Ariy such order araating oach o deiay in the ocffective 3
!
E&i date of said decirsion should e conditdoned unon 2 reaguiremont |
Sl that the compensation Mima *"ining Company pavs during said intﬂrim’
"&}* neviod shonld re¥locct {retroactive Yo the date of this Court' T
I ;h . f
iy decision of June 19, 1974) apy tncrease o cornensation for watere !
i onrtraction nocastenod by such noy rracedures Saving been ¢ ffectled.
: |
| |
n |
;
e :
| (290
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Respondent respectfuily reguests that this Court stey the issuance

. L L -

L

o0f its mandate until the final disposition of an appeal or petition

for virit of certiorari to the United States Sunreme Lourt, which

e Vg il -apini-rrie. v -y iR

stay should be conditioned upon timely filing by Resnondent of

-‘4

taoan For ravbinrary

1 L )

cuch 4 notice of anpeal vr et

& gy l ’ 4 _ ® ‘
Bevan, o g
Attorneys for Resoondent

Tima Mining Company
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MEMGRANDUM IN SUPPGET OF MOTION |
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1. The State Land Uepartron:’s Internrotation of

i B e e P el el =l by ey Bl e e kel ol i oy, e e i B P [ - i s ekl gl pe il T = B s el e S S I v o P, -
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1 . ’
41 Commercial Leases,
5

- . ] J-I., oy * ?} - {'. . 2 . - {i . * ;i . i‘i \
34 " . VI My Ty A S T A f, AL T R X Wy oy e RN R I - Y
n-..e - !I"J‘ltihi* L 1 R B : LI BN tm= et r ‘ -.I: -",, f.._ft — - L] v F L N W N

1 _ " . - tair " L T N B 3

4
i

1 not reswansibiae for choosing the tyre ot JTease whigh this lourt

o

7

Bif has found to L& imarnpropriate under the ITpabl-nn Act. As tne files
90 of the State Land Uepartment and the deopositicn of Louis C. Cuncan,
0O

taken in this ratter reflect (panes 15-19, 31-33; Ex. -1}, the

!
!
|
|
|
l
1
|
!

11l State Land Department has heen issuine commercial leases for water

12| development uron State lands since 176%, As the State Land {om-

-
- ol
3
)
=
Y
X
{Th
by
S
iy
-
' |
—_—
2
-3

L3I missioner, Hr. Bottwuy, Tikewise tesiifred
L4l (rgqge 24), historically, it hes beer the procodure of tie State

IO Land Department *o treat the szale of velor as Lhe nropor sabject

-
(e

of a commercial lease where a commeriial use was %0 he made of

|
L7 such water. !
1‘0} $ ; . ; ‘. - o KN . * \ f f - x ) ” - . 'E
- Thus, there are an¢ nave ieen gther off«site Comuercia

20l 1eases for water development issued o woeter utility companies,

<lil residential subdivisinns, municinmal corpnrations as the Cities of

y y . .
2“3‘ Flaeastaff and Tucson, for oublic water uwti{lity nurposes as veil as

SOt individuals and to industrial corooratiaons for industrial pur-
|
v i » L . __Ih. x
“41l noses. {(Duncan deposition, paages 7¢, 3V.32; Ux., P-1) !
]

b This lonn.scandinag admin:.trative constraction by the |

2T State Land Departmen® would sesm Lo ster fron the 1781 amendment

. il 4 LoFrigy

~Ul to the Cnabling Act the purnose of which was to Yiberaltize ft4

r:l;ﬂi gg . - " ) *l'. . # - ¥ s ¥ - A . wn . I-I”“.‘. ‘1“ % & e if A . ey . ! L 5 ‘1 i

<L onrovisions regardinag, inter aliag, covmeretal deasesiAct oof. June &
-, - ' 4 e T e i e, Wihaibi vy sl - % - - *k
§ . ' .

PIEEEY PR | , s S I . . RN s R .

oo ST L 120, H5 Stat, G100 A e Repert 4793, DZ2nd {onaroass
! ’
g .

| ' |
I Thesr Taxaitan (1957 4tatesds

:’,p!! N // !; - . ! |
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"Another rostriction that nas hin-
dered developrent is the provision for 10
weens ot detailed advertisement in two
newspaners at different localities. As ™
tt2read hy the Secretary of the Interior in
his favorable renort on an identical bil}
in the Eiqlﬁ'l-ty-'fir‘_st Congress, upcn which
no action coculd hh“fdken-because af the
pressure of other business, fﬁfgmfedé;aiiﬁ*
imposed réquirément is 'often impractical,
unduly cumbersome, time-consumina, and
axpensive,'

"These restrictions likewise have
hampered development of Arizona's State
lands for cormmercial, hone site, arazino,
and agricultural nurposes.

"The committee wholeheartedly con-
curs with the Secrectary of the Interior in
helfeving that --

"the Legislature of the State of Arizona
could best determine what crocedures would
he most fruitful irn nroducing income from
and obtainine the maximum utilization of

the grapted lands.

Thus, the determination to allow the instant water
devostonoent pursuant to a cosnmerctsl rather than nursdant te a
natural product lease was ir accordance with State Lend lUepartment

practice obviously thounht iy the State to conform tb the intent

of the Viberalizing 1951 amendment ta the Enabling Act. This

choice of commercial versus nroduct lease was not made in order

to afford Pima some devious, illenal advantadge to the State's

w 4 o
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e
L
L
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Lt detrivient. Pima thus is hardly a quilty party who hasS been caught

| |
< misappronriating State nroducts Hut instoad now fiﬁﬁg itsel ¥ a
S victin of ahsomeﬁhat*und&rﬂtdndah1e had ;ué s by tne State as to
4 the tvnpe of lease hroner”ﬁndﬁr the tiréumﬁtahces;
; |
6; s, Ebffect of Immediate Cessation of u__[}_jmg___q__n__g_t;__;_
7I hiigimiggigct to Lease 976,
8
¢
91 Pima has four wells on Leasc 276, which supply a sub-

10il stantial percentans of ths water necessary to process the approxi-
11 mately 60,200 tons of ore mined and milled by Pima each day.

h o 1 ; : | 4 |
12l This percentage varies from yveap Lo year depending on a variaty

124 of conditions. In 1272, said four wells supnlied €5% of the
14l total water pumped by Pima for mining ang milline purpcses. In

V1973, the equivalent nercentaae was 367, 1f the water from said

1O four wells were not available to "1ma, sonme additional quantity

L7 of water could be gbtaired by pumrinag riore ncaviiy other wells

LEWY of Pima, Howewver, Mima could not obhtairn sufficinsnt additional

100 water to avoid reducine <ubstantiaily itts winineg and milling

20l onerations.

21 *
j -
sy Although the amount of the raduction cdrinot be.calcu=

Sl Tated with orecision, Pima estimates tnat thera would be reduction

Do
S

of approximately 23-4%% in Pira's onerations. The effect of such

¥,
£
A

curtaitment would be as follows,

IO
i

Q0
-3

- - =
. M e e, B el SR N - |

{

N
£

evoraae annual payvroll cost te Pira is $12,7500. This payroll af

4 LT NNN,000 would Le Tost to the State and to its citize‘ns.'- The

Sl State would luse taxes unpen that drncone and voul d nrre&ﬂe itf

I weyTace costs.  The hardshin unan thn particular warkﬂrs tannﬁt

Lo be vwacured solely in monetary fLerms,

"ima would terminate aﬁnrnxiﬁé?éi?'fﬁn wpiovﬂes whose §
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<|| taxes in proportion tn_Pima‘s'CUTfaﬁ?méﬁtf“.Regafdinq trust  tands, |

o}

0 (g -3 O h e

!
|

T

i Pima leases Tand frorm the State for it: miming znd milling nurboses

- L

— el n Sl e 1 W

R L N

Further, the State would los: income, sales and Severance

R ., S g T PR

and pavs the State royai tics thereor which presentiy amount to
approxfmately‘SI,OOﬁ'SOO per year., Curtaiiment of Fima's gpoera-
tions would hause loss of immediate enjovment of royalties in pro-
portion to the curtailiment. Furthér, the State wouEH lose the
revenues presently being produced under Lease 906, winich approxi-

mate 52,250 per month.

nielylmtey e et iy i -4y AN LA el i A it ot S - el gy g gy - e . i 0 P i AT

Foliowing receint on Fridav, dJdune 21, 1974 0of ithe deci=

sion, Pima's counsel called the Atturnev Geoneral's office that day

»,

to determine whether the Attorney Cenove!l and Lhe State Land

-«

Department would be aqgrecable to estendiszni

Lol o
N g
vl
il
ST p——

e arocedgures

necessary undey tne decision o eoffect leoacaliv a4 disposiiion of

' -

!
3. Pima's £fforts fo Comrly ith This Court's DJecision, }
|
|
i
i
i
4
\

the wator under the lands subiect to weose 000, “ne Lnief

Assistant fLttorney Gencral advised that Assistunt Attorney.feneral

.

Gullate who was handling the =matter a3 cut of Lown but that the

Attormey General had no obiection to “ira contactinag the State
Land Department. . :
Accordingly, the following Monday, June 24, 13974, Mr, g

¥omadina, the General Manager of the Pima Hine, made an avpoint-
ment with Commissioncr Lettwy for the next day. Counsel for gach

narty woere notified of the meetfnq.

On June 25, 1974 Mpr. Yomadina and Pauyl ~llern, Pima's
nresident. met at 4:07% ».m, in the Lanid Nevartoment's offices with

Commrissioner Bettwy, Mr. Duncan, and othors of the Departuent, a3

—— .

well as with Assistant ttorney Goneral Mousel.,  Tima's officials
£ - ' o
(2490 )
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to the State Land Denartment:

asked the Departiient wnat was necessary o effect a disrosition
of the water beneath he irstanl Statc Tands and how mucea tiae

would the appropriate nrocedures take.

Commissioncr Bettwy stated that there was recuired a

period of ten weeks for advertising for uny saile or lease of the

Tands or its waters, nlus four weeks prevaraticn for the adver-

tising, plus one week for appraisal, for a total of fiftoen weeks.

Mr. Bettwy then estirated that the abisolute minimum time reguired
under tne Enabling Act nrocedures would bte sixteen {16) weeks.
The procedure advocated by retitioner would involve more delay

as 1s anparent from the last paragrants of the attached iotters of

June 25, 1974 from Petitioner's counsel, Hark Wilmevr. Tihorefore,

Pima conservatively estimates that in addition to tue four months

minimum period of tirmc reguired by ths nabtlina Act procedures,

the novelty and comploxtity of
to asccomplish the necossary Ciinin te ominioy 3 wsricd of time.
Thus Pima requests a stay of the decsuior of Junes 19, 1974 for &
neriogd of 1327 -days.

At the June 25, 1974 meetinz, Comeissioner Bettwy
suguested that 4 would be appropriate fnr'Pima te file various
types of applizations which Pima considered ﬂECESS&Fj unger the

circumstances. 0On Jdune 26, 1974, Pimra made three aprplications

(1) an application to purchase
the instant lands: (2 an ann11cation for a product ?&ase for
the watevrs under said ltands: and (3) an app?icatiﬂn for a conmer-
cial Tease regardiva the nresent suvrface, U.":!‘aﬁ‘ie!'{:iéii facilities

ynon satd Yends,

o P as, booster pump, eicctric power sub-

~tations, gathering tanks, ninelines, rower Tines ., and other

- l.'.-ir

curfauce T4Lililie; necessary to operate g water farm,  Thus, Pima

has not delayed doina the nocessary an vts dart ta attemnt to

brhe matter will not allow tae State

- T .

Al .l e iy st il

el il e syt o

\Mw-m—nﬂrw 'Hh.‘i‘m?
:

£
!
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Finally, Pima is willing have ' 50 day stay herein

requestea be conditicoasd unurn Pima naving 1o curmmensation

during said period which wiil be detevrmines unor coripleoticn of the

required auclticn procedyres . Consenusntiy, the trust fund would

be cemplietely protected from loss by such ¢ condition., Thus,

there would th the provisions of

"substantidal conformitv” wi

tnabling Act per the rule in Statn

P sl Y S - . el kbl el - m-m

the Fova, Aarlzy. 3BE,

138 P, 2d 284 (1943),

Therefore, Sespondent Pima Mirine Lomnuany uross

Court tc grant a Rehearine of the cause avder

conditional stay of the effective date e Lourt's deociss

of June 19, 1974 so thaet the necessarvy procedures under the

tnabling Act may de implemented by tirs Statn wffect a rruper

disposition of the instant water.

Hespectfuily

Suetyrted,

EERRETT

Gruce A. Bevan, dJr
for Respondent

Pima Minina Company

Attarneys

{99y
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Andrew L. Boitwy, k Sti.

State lLand Lgpartlﬁ

State Capitol Buildine .. -
Phoenix, Arizona 85001

lecar Mr. Betiwy:

Mr. Gerald Relly of Musick,

. . T S

attorneys represcntling Pima Mining Fahﬁ

o

me that Mr. Paul Allern and My P:,uuhnw;,

; - oy o oo Flﬁ
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a rule providing the pro
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As vou oo
Lompany which huo fa

z
*
i H
area of the State Lepoo No. 9.4 roconti

the Arizona Supreme Court.

We wouild T | L
Lthe Supreme Court di LE_ ot }n f Lot ot
1

the State Land Commissioner 1. ol fer .

land for sale. The Cour: speoif
on that question at Lo,
attenpt uti]:::tga* GE oo Mconierd
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Audrew L. beoettwy, Luag.
June 25, 1874
Piyge Two

questronable,  Cortoiniy, vule: and regulallons
governing oo compliex o subject o withdrawal and ol
of water from State lands shoulid not lm rosolved other
than after a public hearing and certainly not '
"closcd door' basis.

The court concluded thna (s
the lease which Pime had obtained (rom
13 o

r""ﬁ
.y
o
-
-
.
.,
J
T S
Yot
[ ]
{2

Department prior to vour succeeding (o tast ol.yce wa
apparcent uj on cvenl a 'cursory reading® of the haabiing
Act and our Constitution. Anv 'Yemergency'’, therclore,
can only arisc flﬂm the patend i]]ﬁfa 1Ly oof 1o presoent

and continuinyg L1v11125 of Pima Minlup Compay i
withdrawing mubcr from Statc lund under the iitepal
State lease

we, of course, huve no oujection to Lag
adopt 1on of dPpPrTOopT st rales and T(«:,U;ti - fr.?ms.;; Co Lo
avallable in the event o legal Seiv of wWiter 17000 o
land is determined to be in tho o aubhtic interost o
State Land Departrnent.  We urre, oouwover, thot thi
slhiould not bhe the rorult of ary hurried or private
dJ scussion, Hut rothoer, Eh@” :.;f“ 'f:;f*"* ‘L}‘Er ovesult oolon
publjcr}uhyrl o to whiich ail o . crlies, Lo
ing Lhosc interenica In |
State lands, should have an o) no

L

i.‘i"." rn-f
;'il*t: ;;:.
L ]
iy Gerald wNell Yy I,.:;;,--i{.
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l COUNTY 0¥ LOS ANGELES

PAUL M. ALLEN, beina first «duly sworn, says:

L L T i

He 15 the President of Pima Mining Conﬂ ny and 2s such

i .

is familiar with the matters s3et for=i in the preced%ﬂq otion of

that Cowmpany. The matters of fact asserted in said “otien and
in the Memorandum attached thereto are true and correct based ;
| :
upon his nersonal contaect with Commisszioner Letiwy and upon the
information and data of the Clompany sunpiied to nhinm,
f f 4 f: - |
j ‘.r"”l 5 ’f‘ ¢ : {‘m- s
S 1] i o R |
5
1
- |
Sworn to ard subscribed thi, 27th  day of Junc, 1374, [
$
| i
i i
J'; e A K E
T PUBTTE |
| in and for said county and Sloid.
i
* :
, ) ' ‘j £ Mmmm © HARPFR |
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1&] Assistant Attorney General

4 B

’ ALLIDAVLY OF SERVICE BY MALL

%1 STATE OF CALIFORNIA )

| )5S, ?
411 COUNTY OF LOS ANGELES) i
J I caused the within MOTIGH FOR REHEARING AHD/OR STAY OF
| MANDATE to be served by mail on the Petitioner ahd Other Respondent
on July 1, 1974, as follows:
Snell & Wilmer
Suite 3100 Valley Center
11] Phoenix, Arizona 85073

Attention: Mark Wilmer., fsq.

The Honorable Robert 0., Roylston
Superior Court of the State of Arizona
Pima County Courthouse

| Phoenix, Arizona |

h =, « ol o Il mng gyl 0Pl gy e+t el v’ Wm“mw ey ol —==_. wm. o

Peter C. Guilato, Esn. (¢ conies]

{ 159 State Canitol Building
il Phoenix, Arizona 85007

»
- b
- il -~ -l =S e e gy e .

Subscribed and sworn to before me

e il - -

this lst day of July, 1974,

(&)

29 el eel et v el eelOrel e el
Ty OFFICIAL SEAL |
MARIANME HARPER |

} NOTARY PGB GBI A ]
Y

3

4
‘il said County and State, | | g
}

VOG ANGELES COUNY |
MyloramissiontsncegNav. V5 1577 |
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Craig Swick hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439, Motion for Rehearing and/or Stay of Mandate, July 1, 1974. Pages 291-303.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file. S
&;Aj 8 e
) 2005

Date

Y
Signature, Notary Public
Etta Louise Muir

My commission expires OL} )_\_, 00 OJ | e
ate ARy ‘.,.!
4;‘*} . ..:
4/ My Commission Expires

04/13/2009
o i ie TR R RN

Subscribed and sworn to before me this

Notary Public State of Arizona
Maricopa County

—
il ran i SIS SR
ST TN
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