IN THE SUPERINPF COURT GF THE STATE.OF ARIZONA
IN AND ¥OR THE COUNTY OF PIMA

FARMERS INVESTMENT CNMPANY,
a corporation,

Plaintiff,
No. 116542
VS, f
FICO'S SUPPLEMENTAL
MEMORANDUM RE COMMERCIAL
LEASE NN, 906

THE ANACONDA COMPANY, ct al.,

Deftendants.
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The point was advanced on oral argument that
Commercial Lease No. 906 should be construed z2s a mineral

lease since water could be considered a "mineral" and hence

subject to the "mineral lease"” excention stated in Section 28

of the Enabling Act and related constitutional and statutory

provisicns, “While it is true that under certain circumstances

and {act situations water may be classified as a mineral,
it 1s clear that this is not the.fact under the instant
facts and circumstances,

The lanouage of the Supreme Court in State Land

Department v. Tucson Pock and Sand Co., 107 Ariz, 74, 481
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P.2d 867 in relation to the claim that rocr and gravel should
be classified as mineral is ¢qually dispositive of this claim
as to water., The Court said:

"It 1s ¢lear that the Arizena Legislature,
aimost frer statehond, hoas construcd the words
of the Enailing Act, 'other products of land',
as includ.re sand, stone and cravel, ard has
not incluced sand, <tone and cravel within the
leacine of minerals.,

“"Apnelice relies on the lanouaee of ALRLS.
§ 247-231 ot seq., tormerly g 3J'-1601 et seq.,
and 1n opavticular ¢ Pl-lead, ALCLA, 1939, 1052 «
Cum, Supp, The statqwtory scheme by which minerals
Cuti be reraved Tror Ltate tands dis that p
dtucoverer of o valuable mineral deposit may
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locate it as a mineral claim, The locator

1s then given a preferred right to a mineral
lease covering each claim, , , %" 107 Ariz. at 77

A further review of Article 3, Title 27, A.R.S.
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discleses that the legisiature plainly did not consider

: . , :
water a nineral subject to a "mineral lease" and, equally %
. n » . P a ' . . %
importantly, that the lease in question was not issued in i
conformity with the state statutes governing lease of state 3
lands for mineral claims since the Enabling Act only exemnts ;
leases for '"mineral purproses'" if made"in such manner as the i
Legislature of Arizona mav prescribe.’ %

i
A re-r 9?{11?"1(! o f P!U’!"nhy \r Stilte,GSArl:. 338’ 181 ~=
P.2d 336 refreshes the recollection as to the stern purpose the ?
:
Congress had.in drafting our Enabling Act inspired by loose f
practices and scandals in other states. It makes it clear that !
the various phrases employed werc intenﬁed lo cover cvery'possible
evasive dispusition which mlght e attempted of these trust land%
contrary to the intent of the Congress.
" k% % chall be by the said State held 1o
trust, to he d) sresed of in whole or in
nart onlx in the manner herein provided * * "
"Said lands shzll not he sold or leased Jp
whole or in part except to the highest
bidder * % U
" % % nor shall anv sale or coantisel for.
tLﬁ_ﬁ:}e of any timber or nfher natural
nroduct of such lands be wmade * * °
(Certainly the fact that the lease granted PIMA the
risht to take and convert to its own usc and benefit 1000 gallons
of water for 1 cent (or $2.25 per acre f{oot) would qualify
to most lepal minds o sale or dirposition of the water.)
"Al1Yl land, leaselhonlds, timber and other - %
products of the land, lefore heiny of fered ' _ f
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shall be appraised at their true value,
and no sal2 or other disposal thereof
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shall be made ¥ 77

"Every sale, lcase, conveyarce, Or contract |
of or concerning anv of the lands herchby -
granted or confirmed, or the use thereof{ or !

the natural products tﬁ"}co* not made in
substantial conformity with the provisions
of this Act shall be null and void * * ¢

We resnectfully asscrt the Motion is valid and
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should bhe granted.

Respectfully submitted,

SNELL & WILML?
LOREN W. COUNCE, JR.
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"‘Tzu} WwWilmer
. Attorneys for “‘alntlff
31C0 Valley Center
Phoenix, Arizona 85073

COYIES mailed thxs:g S day
of September, 1973 to:

Thomas Chandlery

Chandler, Tullar, Udall 5 Richmond
1110 Transamerica Building

Tucson, Ari-cona 3855701
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Calvin H, Udall, Isq.

Fennemore, Craly, von Ammon & dall
100 West Washinoton, Suite 1700
Plhioenix, Aricona 85003

Burton Y, Apker

Fvans, Hitchel § Jenckes
36% North Virst Avenue
Phooenix, Arizona 85003
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
] Craig Swick hereby certity:
Name )
That I am Reference Librarian, Law & Resecarch Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case
No. 11439, FICO’s Supplemental Memorandum Re Commercial Lease No. 906, from Farmer’s Investment
Company v. Anaconda Company, et al, Superior Court of the State of Arizona in and for the County of
Pima, case no. 116542, September 25, 1973. Pages 110-112.

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
i S1 ggturc )

Subscribed and sworn to before me this QO v, j

Date

%QZQM%

Signature, Notary Public
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