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In the United Stales Court of Appeals
for the Ninthk Circuit

No. 13722

UNITED STATES OF AMERICA, APPELLANT
v.

S1rATE OF ARrizoNa, A PuBLic Boby; Magsor GrN, A, M.
TUTHILL, THE ADJUTANT GENERAL, CONSTITUTING THE
ArizoNa NATIONAL GUARD; AxD T'HoMas L, Kiaparr,
Dirrcror, Anp Dr. W, J. RicaArDS, 'rEp FAVER AND
Jack MANTLE, MEMBERS OF AND CONSTITUTING THE
Arizowa GAME AND Fism COMMISSION, APPELLEES

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF ARIZONA

REPLY BRIEF FOR THE UNITED STATES

In the district court, Avizona and the other third-
party defendants advanced the defense that the district
court had no jurisdiction over the third-party proceed-
ings filed by the United States against the State hecause
(1) Article I'T1, Section 2, of the Federal Constitution
confers exclusive Jurisdiction on the United States Su-
preme Court over suits by the United Sfates against a
State and (2) the United States had not complied with
the conditions prescribed hy Arizona in waiving that
State’s immunity from suit. This jurisdictional defense
was, as Arizona itself has earlier stated in this litiga-
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tion, “the defense which was presented to the distriet
conrt’ in urging dismissal of the third-party complaint
filed by the United States, and it was the defense “on
which dismissal was hased” in the distriet cowrt.! 1t
was because of the district court’s reliance on these
jurisdietional contentions and its eonsequent refusal to
pass on the merits of our third-party claim against
Arizona that we took the instant appeal to this Court.
See our Statement of Points (R. 12).

It is apparvent from the brief now filed by Arizona in
this Court that the State has completely abandoned its
first contention that the United States Supreme Court
has exclusive jurisdiction over the instant controversy
becanse it is one between the United States and a State.?
Likewise, with respect to the second ground which it
urged and which was adopted by the distriet court, Ari-

1The language s quoted from Arizona’s Brief in Opposition
filed by the Arizona Attorney General in the United States Supreme
Court in this Ilitigation. DUniled States of America v. Staie of
Arizona, No. 375, Oct. Term, 1953. In this Brief in Opposition,
Arizona advised the Supreme Cowrt as follows (page 2, note 1):
Merely to fuily inform the Court as to the respondent's
Position heremn, we sununarize the defense which was presented
to the District Court on which dismissal was hased. Ii was
cantended and the Distriet Court held that it had no jurisdie-
tion over the parties and subject matter,

In view of Arizona’s tmecuivoeal stalement to the Supreme Gourt
as to the jurisdictional grounds upon which it cbtained distriet
gourt dismissal of the third-party complaint, it is impossible to
understand Arizona’s denial in this Court “that the Distriet Court
granted the thivd-party defendants’ motion to dismiss for lack of
jurisdiction on the two grounds set forth” above. Brief for Ap-
pelices, p. 3.

2Cf. Arizona’s earlier reliance in the instant appeal on Article
I, See, 2, of the Federal Ceonstitution (which confers originat
jurisdiction on the Supreme Court in cases in which a State iz a
party) and Untted States v. iVest Virginia, 205 U. S. 463 (inter-
preting Article 111, See. 2). Page 3 of “Authorilics” attuched to
Arvizona’s “Motion to Dismiss Appeal” filed in this Court on May
21, 1953.

3

zona admits “after further research’ that ‘‘the Federal
Government as a sovereign bas the power and authority
to sue any State without the State’s consent’ {(Appel-
lee’s Brief, pp. 4, 6). Despite this confession of error,
Avizona’s brief advances two new arguments. To those
arguments we now turn.

I

While recognizing that the United States may sue a
State without the State’s comsent, Avizona argues that
perhaps the instant case is different because here the
United States ‘‘is suing not as a sovereign hut as a
private person against whom a judgment for personal
injuries has been secured” (Appellee’s Brief, p. 6).
But this misconceives the natuve of the Federal Govern-
ment with respect to every function which it performs
and every activity in which it engages.

Repeated decisions of the Supreme Court establish
that every autherized function or activity of the United
States constitutes an exercise of its sovereign or govern-
mental power. Fed. Land Bank v. Bismarchk Co., 314
U. 8.95,102; Pittman v. Home Owners” Corp., 308 U. 8.
21; Ghraves v. N. Y. ex rel. O’ Keefe, 306 U. S. 466, 477,
Since the Federal Government’s assertion of a right to
indemmify, essential for the sovereign’s protection of
the public purse, is certainly an authorized function,
it follows that the United States is swing here as a
sovereign. See Cotton v. United Stetes, 11 How, 229,
231 (recognizing the right of the sovereign as a “hody
politic’’ to hring suits to enforce their contracts and
protect their property). Accord: Wisconsin Central
R’d. v. United States, 164 U. 8, 190; Clearfield Trust
Co.v. United States, 318 U. S. 363.

FCFHO00849



II

Arizona also argues that the disbrict court dismissal
of the third-party complaint may have been based not
on jurisdictionad grounds but on the gronnd that the
third-party complaint stated facts insufficient to entitle
the United States to velief by way of indemmnity or con-
tribution. Arizona further contends that the dismissal
should he affivmed Liere on the latter ground.

The conclusive answer to this argument is that the
distriet convt dismissed the third-party proceedings .
without prejudice. Certainly, if ag Avizona now con-
tends, the distriet court had intended to 1ule on the
merits of the third-party compluint and hold that it
led to state sufficient facts to constitute a cause
action in Indemnity, it would vndoubtedly, as provided
in the Federal Rules of Civil Procedure, have ordered
the complaint dismissed with prejudice. Rule 41(h),
It was only hecause the district conrt did not pass on
the merits but accepted Avizona’s jurisdictional argu-
ments that it dismissed without prejudice. This dis-
missal without prejudice conformed mnot only to the
Rules hut the “general practice’” that when a complaint
“ig dismisged without eonsideration of the merits” {he
order of disuissal must state that it 1s “without preju-
diee.”” “Swan Land & Calilc Co.v. Frank, 148 U. S. 603,
612; Refior v. Lensing Dvop Forge Co,, 124 B, 21 449,
4dd. (C. A. G}, certiorari denied, 316 U. 8. 671. Indeed,

the district court’s acceptance of the argument that it
lacked jurisdiction preclnded it from consideration ot

the sufficiency of the third-party complaint or any othey
matter concerning the merits of the case. Sce Topping
V.o ey, 147 T 24 715, 717 (C. A, T); Central Mesico
Light & Power Coov, Mameh, 116 T, 24 85, 87 (CL A, 2.)

2}

Since the district court has not passed on the Merits
of the third-party complaint aud sinee there has ngyey.
been o trial of the issues raised in the thivd-party pro-
ceedings,” we swhmit that the praoper procedure .::,,s:x
Gourt 1o follow would be o reverse the cider q Fdis-
niissal with instrmetions to the distvict eont 1o bry the
1se on the mevits,  This procedure ig ?:..E.S;E,@ ap-
propriate heve, where the distriel eourt, hecaygy of ity
dismissal on jnrisdictional grovmds, has not ¥et givey
considerafion to either () the ﬁ,@:-mai_cm;,.:_EQE%
of common-law indemnity wnder which the ‘G::m;.
States is entitled to be indemmified or (h) the eﬁ:.mw..ﬁ
indemnity contract under which Avizona agreed to :rw
demmify and hold haymless the United Statey for the
very type of claim and judgment which forms the ]
of the instant third-party proceeding.!

a.

bagis

3 The suggestion in Arizona’s brief that the issues in the thiy
party proceedings may have been tried on the merits and amou.zﬂm.
by the distriet court against the United States is not m:Equm% &d
the record. After the trial of the main suit, ai which £ounge] %u.
Arizona and the other third-party defendants did not even gy o
judgment was entered in favor of Krause against the Unitaq wwmp?
on December 3, 1951, (Supp. R. 30, 45.) Recognizing zwm_n .M_Sm
judginent in no way affected the merits or issues in the thirdp e
proceedings filed by the United States against Arizona, the Ew&.@
court thereafter notified the parties that the case would be Amsm
on January 21, 1952 fov trial setting as to the issues _,m».?m%m led
United States and Arizona. The district. court’s docket EE&. the
January 24,1952 shows that on that date the case Camg :,:w HE_
trial setting as to third parties” but that it was ::_..E.Q_M for
tinued” hecause of Arizona’s request for “time lo _.m_::wE.:..,S:.
with case”.  The dackel entries further show that ne teial of m%:.
issues fnvolved in the third-party proceedings was evor held “ N
stead, on Oetober 8, 1952, the district court granted Arizong's .
tion to dismiss Lhe third-party compiaint without 76 udipe :~5-
cause of the jurisdietional grounds deseribed ahave. (R, 11 um ve-

* A Correction Deed for the land teansferred 1o Arizong Provides .

By the acceplance of this nstrument and A Turihey “mu,
sideration for this conveyanee, the party of the s600n] S:.-
fi.e; Arizona] lierein covenants and agrees for :mo:h oo part

. ) 18 sye-
cessors and assigns, to assume all risk for all persong] mswcﬂwm
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CONCLUSIDN

For the reasons stated above and in our main brief,
it is respectfully submitted that the order of the distriet
convt dismigsing the thivd-party proceedings should be

reversed and the case remanded for trial on the merits.

WarneN 10, Bureez,
Assistant Altorney General.
Jack D. H. Havs,
United States Attorney.
Pavr A, SwrENEY,
Morponw HOLLANDER, .
Attorneys, Department of Justice.

and property damages arvising out of ownership, maintenance,
use and occupation of all of the property hereinabove described
whether the same is owned in fee by the party of the frst part
or the party of the second part; and further ecovenants and
agrees fto indemmify and save harmless the Department of the
Army and the United States of Ameriea, their servants, agents,
officers and employees, against any and all liability, claims,
causes of action or suits due to, arising out of, or resulting from,
nnmediately or remotely, the possible contaminated condition,
ownership, use, occupation or presence of the party of the sec-
ond part or any other person upon the property, lawfully or
otherwise. ’
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