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INTRODUCTION

X n February of 1954, a joint congressional committee on Indian af-
fairs met in a hearing room in the Capitol to determine the fate of
several small groups of Indians located in Utah. The star witness
that Monday morning, Glenn L. Emmons, commissioner of Indian
Affairs, seated himself, proffered the usual bureaucratic niceties
about how pleased he was to attend, and launched into a discourse
on his views about the status of Indians in the United States. “I have
found,” he began, “that there are substantial differences in the more
than two hundred tribal groups throughout the United States.”
Then he reminded the congressmen arrayed before him that the gov-
ernment should not attempt to apply the “same yardstick to these
many groups and tribes.” “No,” said Emmons, each tribe has its
“own type of past history of relations with the federal government,
and its own ideas about its future development.”

The commissioner then offered his advice on how the govern-
ment could best meet the needs of six tiny bands of Indians in Utah.
Two of the bands, Shoshones, lived in remote valleys in western and
northern Utah; the other four were Southern Paiutes who lived near
the small central and southern Utah towns of Cedar City, Richfield,
Santa Clara, and Kanosh. They ranged in number from 140 Sho-

shones of the Washakie band to 26 Indian Peaks Paiutes. Altogether
these six groups totaled only 358 souls. In fact, given their small
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. INTRODUCTION

numbers, it is remarkable that the government took any notice of
them at all.

To the men assembled, the reason for taking such notice seemed
obvious enough: these Indians had outgrown the need for federal su-
pervision. Few members of the bands actually resided on reservation
land, and even fewer derived any income from it. Only a handful
were unable to read and write in the English language. Collectively,
these Indians received scarcely any government assistance at all.
Why, then, should the government continue to hamper them by in-
sisting that they live as Indians were somehow supposed to live? The
time had come to set these Indians free from the restrictions their
trustee status entailed.

In 1954, when this hearing took place, the Bureau of Indian Af-
fairs (B1A) was attempting to implement policies that would ulti-
mately halt federal supervision and trust responsibilities over sev-
eral tribes. These new policies, collectively known by the rather
ominous-sounding name “termination,” followed the will of Con-
gress as expressed in House Concurrent Resolution 108. Passed the
preceding year, this document stated the philosophy succinctly:
“Whereas it is the policy of Congress, as rapidly as possible, to make
the Indians within the territorial limits of the United States subject
to the same laws and entitled to the same privileges and responsibili-
ties as are applicable to other citizens of the United States, and to
end their status as wards of the United States, and to grant them all
of the rights and prerogatives pertaining to American citizenship
... Indians within the territorial limits of the United States should
assume their full responsibilities as American citizens.”” In due
course, more than one hundred tribal groups would be subjected
to the termination process. These small Utah Indian bands were
merely the first. The question of how they and other Utah Indians
became targets of the termination program is the subject of this
study.

As a matter of policy, termination proved to be one of the most divi-
sive in the history of federal Indian relations. At the highest levels of
the policy debate it became a type of ideological combat, casting
contemporaneous policy makers against those of the preceding gen-
eration and turning more acculturated Indians against those less so.

IIQWDUCTION 3

Termination also proved disruptive on a practical level as it de-
volved into a struggle over land and resources, attracting interested
onlookers from industry, agribusiness, and state and local govern-
ment. As has so often been the case in the history of federal Indian
policy, the ideas that seemed so fresh and beneficial in Washington
took on quite a different appearance to those who saw a way to
profit from the process.

All of these ideological elements were present in the Utah termi-
nation saga. Most of what transpired in that state came as a direct
result of the efforts of a United States senator from Utah, Arthur V.
Watkins. As head of the Senate Subcommittee on Indian Affairs,
Watkins was the leading congressional advocate of termination pol-
icy. Despite Watkins’s unique paternal interest in the Indians of
his own state, his role in terminating these Indians has been little
studied.

Why have scholars avoided the Utah termination saga? The
most obvious reason has to do with the relatively small number of
Indians involved. The Paiute bands together numbered less than two
hundred souls in the rather sparsely populated areas of central and
southern Utah. Unlike the Klamaths of Oregon or the Menominees
of Wisconsin, they were not members of a well-known tribe, and
they lacked material wealth and resources.

However, the Paiutes were not the only Utah Indians to fall vic-
tim to Watkins and his program. The majority of terminated Indi-
ans in Utah were the so-called mixed-blood Utes. They were mem-
bers, for the most part, of the Uintah Ute band and were people of
mixed racial parentage. Their story has not been told for the simple
reason that scholars of American Indian history have not considered
them sufficiently “Indian” to merit study. The unfortunate fact is
that mixed-blood peoples have been neglected by scholars. As Jenni-
fer S. H. Brown has written, a kind of “racial dualism” is deeply em-
bedded in Anglo-American thought, and this dualism carries over
into scholarly dichotomies of “Indian” and “white.”3

The story of the mixed-blood Utes is problematic for other rea-
sons as well. Although a disproportionate share of the blame for
what happened to them must be assigned to Arthur Watkins and his
associates, the actual work of terminating the mixed-bloods fell to
other Ute Indians and their leaders, assisted by sympathetic B1a of-
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4 INTRO!!CTION

ficials and even representatives of the National Congress of Ameri-
can Indians. In other words, the mixed-blood Utes fell victim to the
termination process largely as a result of the actions of other Indians
and even of those normally considered defenders of Indian rights.
Thus the story does not fit the usual pattern of white government
and business leaders, assisted by the opportunistic local white popu-
lation, oppressing the Indians. Moreover, it involves the kind of con-
troversies that scholars sometimes prefer to avoid: rivalries between
tribal leaders, petty jealousies, distrust between tribal bands, and a
bitter fight over tribal membership. This last factor was especially
exacerbated by the windfall of $18 million received by the tribe as a
result of a successfully prosecuted claim against the United States.
In short, the story of what happened to the mixed-blood Utes defies
classification into the usual categories and patterns of American In-
dian history.

Historians have long debated the causes and effects of termination
policy, but the earliest public dialogue originated in the exchanges
between the policy formulators themselves and their critics. Using
the forum of journal articles and popular magazines, Bia officials
and Indian advocates urged reform in government Indian policy.
William Zimmerman Jr., the assistant commissioner of Indian Af-
fairs from 1933 to 1950, once argued that the history of government-
Indian relations was a succession of waves, moving from one ex-
treme to the other.* This was certainly true of the shift in policy from
the New Deal administration of John Collier to that of Dillon S.
Myer and Glenn L. Emmons in the 1950s. While Collier and his
associates sought to preserve Indian culture and establish bilateral
relationships with the tribes, Myer and Emmons sought ways of
rapidly moving Indians into the mainstream of American society. It
is hard to imagine a more radical turnabout in the span of a gen-
eration.

One of the most salient historiographical problems, therefore,
has been to determine why government policy shifted so dramati-
cally. More recent studies of termination pertain less to the conse-
quences of termination than to the ideological questions involved.
These questions seek to re-create the political, social, and cultural
milieu of the early 1950s, a time when hard choices had to be made.

INTRODUCTg 5

During this period, American policy formulators had to decide
whether they could justify policies that appeared to encourage cul-
tural divisiveness while simultaneously waging the Cold War. For
the many who felt that unity in the face of adversity was a more wor-
thy goal than diversity, assimilation seemed the only rational policy.

A corollary to the “conformity versus diversity” issue is that of
“cultural preservation versus desegregation.” Many commentators
of the 1950s took the position that preserving Indian culture on res-
ervations was really an insidious form of segregation. The early
1950s was, after all, the same era that gave birth to the civil rights
movement. But when does cultural preservation become ethnic seg-
regation? Policy advocates in the 1950s were sharply divided by the
issue. Defenders of Indian culture, such as John Collier, Felix Co-
hen, and Oliver La Farge, felt that forced assimilation was tanta-
mount to cultural genocide. Holding to the elusive goal of a pluralis-
tic society, they felt that the preservation of Indian culture should be
one of the guiding objectives of Indian policy. Assimilationists, they
argued, had a bevy of hidden objectives: they were land-grabbers or,
worse yet, skinflints who sought to cut government expenditures at
the expense of the Indians. Perhaps the best thing that could be said
about them is that they were blindly ethnocentric. A few critics went
so far as to imply that the assimilationists were racists.

A frequent target of these accusations, Commissioner of Indian
Affairs Dillon Myer attempted to explain the problems and goals of
his B1a administration in a 1953 article that appeared in Social Ser-
vice Review. He argued that the traditional governmental role of
assisting the Indians in making a living off of the land was an out-
moded and even futile objective because if the government “were to
develop all the Indian land resources to the fullest extent, we would
still find ourselves with a surplus Indian population on those lands
of 40 to 50 percent.”> Myer saw termination as a simple matter of
common sense. Moving Indians off tribal land afforded the best so-
lution to the problem of Indian poverty.

Moreover, aside from the rather Dickensian references to the
“surplus population,” Myer’s arguments do have logic to them.
When he spoke of the need for Indians to *take over management of
their own affairs” and for the government to end the “paternalism”
that resulted from federal trusteeship, he managed to sound like a

HP018178



6 INT.UCT!ON

civil rights advocate.® Taken at face value, Myer’s foray into the pub-
lic forum betrayed no trace of bigotry or racism. Yet a more careful
reading reveals little appreciation for Indian culture or the potential
for self-determination. To Myer, Indians were generally helpless be-
cause they were not capable of “elevating” themselves into the white
man’s world.

Myer’s successor as commissioner, Glenn Emmons, also en-
gaged in a little termination propaganda. In a 1955 article subtitled
“Give Indians a Chance” (which appeared, appropriately enough,
in Business Week), he argued that the Indians themselves wanted to
“work and live like Americans.” His rationale for termination was,
like Myer’s, primarily pragmatic. Something had to be done about
the overpopulation of reservation lands, and his solution was to re-
locate Indians to urban centers. The picture he painted of this pan-
acea was just a bit too rosy, however, especially when he quoted
one manufacturer as saying, “We like our Indian workers. Send us
more!””’

While Myer and Emmons shrouded themselves in the guise and
logic of practical politics, other proponents of termination asserted
that the need for this policy was self-evident. The chief advocate of
this point of view was Senator Watkins. In a 1957 article on the sub-
ject for the Annals of the American Academy of Political and Social
Science, he placed himself above the fray, claiming that “the matter
of freeing the Indian from wardship status is not rightfully a subject
to debate in academic fashion, with facts marshalled here and there
to be maneuvered and counter-maneuvered in a vast battle of words
and ideas. Much more I see this as an ideal or universal truth, to
which all men subscribe, and concerning which they differ only in
their opinion as to how the ideal may be attained and in what degree
and during what period of time.”® A more ethnocentric perspective
would be difficult to imagine. Watkins went on to argue that once
the Indians fully understood the termination policy, they would be
its greatest champions. He even called termination the “Indian free-
dom program.”®

Naturally, the critics of termination responded in kind to these
assertions. One of the most potent termination critics was the ar-
chitect of the Indian Reorganization Act (1RA), John Collier. He ob-
viously had a stake in defending his program, which termination

|
|
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sought to replace. To Collier, the issue was more philosophical than
pragmatic. He contended that Myer, Emmons, and their supporters
failed to understand the proper relationship between the gov-
ernment and the Indian tribes. In Collier’s view, this relationship
was founded on bilateralism—a term that implied mutual consent
in policy formulation. He went on to argue that those who would
terminate government obligations to the Indians could not employ
mutual consent, because they had no appreciation for the cultural
distinctiveness of Indians. Collier also claimed that the natural out-
come of this policy would be to “disinherit the Indians both materi-
ally and culturally.” To the terminators, he asserted, Indian culture
was both “offensive and contrary to the American way.”'°

This last charge came perilously close to accusing the termina-
tors of being racists. In yet another response to Watkins, one of Col-
lier’s philosophical allies, Oliver La Farge, pointed up the essential
difference between those who appreciated the value of a pluralistic
society and those who would assimilate the Indians whether they
liked it or not. La Farge likened this tendency to racism and argued
that because the assimilationists lacked an appreciation for diver-
sity, they simply viewed Indians as “dark-skinned” people. More-
over, they could not tell the difference between Indian reservations
and the segregated neighborhoods that restricted people of color.
Yet genuine discrimination and segregation were everywhere, he
said, “even in Salt Lake City, [the] center of Mormonism with its
special doctrine concerning the origin of the Indians.”** This last
barb was undoubtedly aimed directly at Watkins, a Utah Mormon.

Of all the contemporaneous critics of termination, however,
probably the most prolific writer was Felix S. Cohen, a noted au-
thority on Indian law. In a number of influential articles, Cohen as-
sailed the “Anglo-Saxon pride” he saw at the root of Indian policy.
One particularly poignant example appeared in 1952, in an essay
entitled “Americanizing the White Man.” Cohen contrasted the
ethnocentrism of the current Bia with the perspective of the Na-
tives, personified by an elderly Indian who supposedly told the
commissioner-designee: “The question is not how you can Ameri-
canize us but how we can Americanize you. We have been working
at that for a long time. Sometimes we are discouraged at the results.
But we will keep trying and the first thing we want to teach you is
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8 INTRO”TION

that, in the American way of life, each man has respect for his broth-
er’s vision.”*?

Cohen’s objective in this and similar articles was to advocate
cultural pluralism. His ultimate goal, though, was in at least one
way strikingly similar to that of termination’s proponents—to liber-
ate the Indians from the B1a. Cohen abhorred the bureau’s graft, in-
efficiency, and paternalism, even going so far as to describe the rela-
tionship between the bureau and the Indians as “colonialism.” Inan
article published in Progressive in 1951, entitled “Colonialism: U.S.
Style,” he noted that the Bia had inaugurated more than five hun-
dred programs to liquidate bureau activities since 1884, yet during
this same period the bureau budget increased from $6 million to ap-
proximately $80 million. The harder the BiA tried to put itself out of
business, it seemed, the bigger and more entrenched it got.

Cohen was all in favor of dissolving this “colonial” arrange-
ment. The key difference between himself and the terminators, how-
ever, was in the method he proposed to accomplish this objective.
Rather than simply setting the tribes adrift, Cohen argued, the bu-
reau should hire the Indians and employ them to determine their
own affairs.’® He advocated, in other words, the continuance of the
federal trust relationship under the direction of the Indians them-
selves. Cohen envisioned self-determination to supersede the extant
notion of federal guardianship.

Over time, interpretations of the federal trust relationship—the fi-
duciary responsibility the government holds toward American Indi-
ans of recognized tribal groups—have shifted from treaty obliga-
tion to guardianship to a recognition of the inherent powers of tribal
sovereignty. Nevertheless, the trust relationship remains today as
the nexus of federal Indian policy. Near the end of World War II, sev-
eral influential politicians in and out of Washington concluded that
the trust relationship had become anachronistic and argued that the
time had come to free'Indian wards from regressive federal guard-
ianship. However, these would-be terminationists failed to ac-
knowledge that the trust relationship was (and remains) a bilateral
agreement that could only be terminated with the consent of both
the federal government and a tribe.

The era of active termination that followed, lasting from about

INTRODUCTI,9

1954 to the early 1960s, was tragic to the degree that Indian tribes
and communities were terminated against their will. A number of
useful studies have examined the causes and effects of termination
on individual tribes. On a macro level, however, there have been rel-
atively few inclusive interpretations of the termination era. The first,
Donald Fixico’s Termination and Relocation: Federal Indian Policy,
1945-1960 (1986), offers the consensus view that termination policy
logically arose in the late 1940s and 1950s as an attempt on the part
of B1a officials to revive the traditional assimilationist goals of the
U.S. government. Fixico acknowledges the seeming paradox that
termination began during the Truman administration, with its dem-
ocratic tradition of social justice for minorities and freedom of
choice, but he finds a natural explanation in the social upheaval of
World War II. He contends that the war created the impetus for
change by exposing more Indians to the dominant society and by
highlighting the poverty of the reservations. Fixico’s conclusion is
that a broad consensus formed among Indians, bureau officials, and
the public favoring the integration of the Indian population. How-
ever, the attempt was tragically flawed, as subjected Indian tribes
were greatly damaged by the removal of federal trust oversight.

A second interpretation, argued anew by Kenneth Philp in Ter-
mination Revisited (1999), does exactly as the title suggests—rein-
terprets the termination era. Philp concludes that termination was
not necessarily the tragedy that critics of the policy have suggested,
but rather that it came as a response to the Depression-era IRA. He
argues that the 1ra “did not meet the needs of the diverse Indian
population,” provide for “substantial economic progress,” or “cre-
ate a durable political framework for the future,” but rather “left a
bitter legacy that led to new directions in federal Indian policy.” Ter-
mination grew up in the shadow of this failed attempt to reform
communal and sovereign Indian nationhood. Philp goes so far as to
argue that termination took the form of a broad-based social move-
ment to “assimilate Indians and liberate them from federal supervi-
sion. It reflected the conservative and nationalist mood of the Cold
War era that resonated with the ideologies of individualism and cap-
italism.”**

These interpretations have much to recommend them. Both Fix-
ico and Philp capture the essence of the times. There certainly was a
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10 IQ)DUCTION

broad social consensus that favored the integration and assimilation
of American Indians into national lifeways. And, as Philp contends,
there were positive aspects to the termination—including the for-
mation of supratribal organizations that began the push toward
self-determination. But a closer examination reveals certain lacunae
in these interpretations, beginning with the presumption of ratio-
nality and coherence in national policy formulation—especially in
the realm of Indian policy. It is not cynical to ask how the govern-
ment suddenly became capable of implementing long-range initia-
tives while simultaneously coordinating policy across branches, de-
partments, and agencies of government. This description of rational
government may accord with the vision put forward by Fixico and
Philp, but it does not sound like the one with which most of us are fa-
miliar.

Both historians offer explanations of broad social forces that
impel men and women to action. But in making their claims, they
lose not only much of the human element in this episode, but all of
the serendipity as well. Some of the most salient features of termina-
tion policy grew out of unplanned, unexpected, and even irrational
elements of causation. These elements took the form of people and
events that had little to do with the rational evolution of federal In-
dian policy.

In making this contention, I cite as evidence the statements
of the chairman of the Civil Service Committee, Senator William
Langer of North Dakota. Langer’s committee began an extensive se-
ries of hearings in late January 1947 to examine the possibility of re-
ducing the number of federal employees in the executive branch.
The hearings set in motion the termination process. Langer pressed
the BiA for an assurance that certain tribes were ready for the re-
moval of federal trust status. At this point in his career, the senator
had not yet developed a vision or program for Indians—in time, he
would become keenly interested in the subject—but at this early
date he inferred that he knew little about Indian policy and even less
about the bureau. His first questions to William Zimmerman, the
assistant commissioner of Indian Affairs, sought to ascertain the na-
ture of the services rendered by the B1a and the exact number of em-
ployees required to perform them.

The senator may have had greater knowledge of these matters

INTRODUCTQ II

than his line of questioning suggests, but not a great deal more. Af-
ter listening to two days of explanation, Langer demanded to know
why “a Chinaman can come in here and be taken care of, or a Jap,
any other nationality of people on this earth can come into this
country” and be taken care of by existing federal, state, and local
services, but not Indians.” Langer saw no logic in maintaining a sep-
arate department costing millions of dollars for a few hundred thou-
sand people. He wanted to know why the government should not
simply abolish the Indian Bureau and be done with it.1¢

Arthur Watkins’s service as chair of the Senate Subcommittee
on Indian Affairs is similarly instructive. Watkins is often credited
as being the prime instigator of termination policy—and correctly
so—but he did not come to his chairmanship with a brief on Indian
policy. In fact, Watkins received his appointment to chair the sub-
committee in his first month in office. Why would the Senate leader-
ship choose a junior senator for this position? Primarily because no
one with seniority wanted the job. The subcommittee had been
dominated for years by Burton K. Wheeler and his allies, most of
whom had become sharply critical of the BIA in recent years. Wat-
kins’s appointment reflected both a changing of the guard and the
relative lack of importance the Senate attached to Indian affairs.

As Philp suggests, men like Senators Langer and Watkins truly
did reflect the conservative and nationalist mood of the Cold War
era, with its concomitant ideologies of individualism and capital-
ism." But they possessed other motivations inconsonant with the
actual needs of Indian people. Watkins and his cohort of govern-
ment policy operatives had no idea of the particulars or the rationale
of existing Indian policy, which is not to say that they lacked motiva-
tions of their own. Perhaps we should say that broad social forces
created a climate conducive to the formulation of termination pol-
icy. But implementation fell to a relatively small number of influen-
tial people—individuals motivated by divergent ideas of who and
what American Indians were and should be.

All of this leads to a more significant point: at the base of the ter-
mination issue is an identity question. On the most basic level of
causation—that is, on the level of human interaction—termination
policy resulted from the collision of ideas about the status and iden-
tity of American Indians. The contours of this identity question
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emerge when we examine the various sides and proponents of the
policy. Every local episode of termination had its own cast of play-
ers, although on the national level key individuals remained more or
less the same.

This history attempts to illustrate the dynamics of identity pol-
itics on the local, state, and federal levels using the attempted ter-
mination of the Ute tribe of the Uintah and Ouray Reservation in
1954 as a case study. In the Ute episode, the tribal operatives func-
tioned much as Fixico’s World War II thesis might have predicted.
In the early 1950s, a small group of veterans dominated Ute affairs
and served as tribal leaders. The two most important leaders were
college-educated: Rex Curry, chairman of the Ute Tribal Business
Committee, was a graduate of Brigham Young University, while
Francis McKinley, the tribe’s program coordinator, earned his B.A.
at George Washington University. Both men were highly accultu-
rated, but they differed greatly in their perspectives on Indians.
Curry valued his Indian heritage but believed in the ultimate neces-
sity of assimilation. His loyalties were divided between the Ute tribe
and the Mormon Church. McKinley, on the other hand, held more
pluralistic views. He favored tribal development programs but
strongly opposed Senator Watkins’s termination program. McKin-
ley wanted to use tribal resources to provide housing and education
programs for the full-blood members of the tribe.

Divergent programs and personnel make it difficult to general-
ize about the B1a during this transitional period. The commissioner
of Indian Affairs, Glenn Emmons, might best be described as a pas-
sive supporter of the termination program. Most mid-level and
agency personnel harbored decidedly mixed views about the policy.
Robert L. Bennett, an Oneida Indian and employee with the B1A’s
Division of Program, believed that the old paternal relationships
most tribes had with the Bia should be eliminated, and thus he
agreed with certain objectives of termination policy. But he also be-
lieved that the tribes should determine this course of action for
themselves rather than succumbing to coercive pressures from Con-
gress or the BiA. Bennett felt that tribes should consent to the process
before the bureau could terminate the trust relationship. Given his
emphasis on tribal self-determination, Bennett’s motivations are
readily explained by Philp’s interpretation of the era.

INTRODUCT. 13

Current research increasingly focuses on policy formulation at
the state and community levels. Yet local political affairs are often
dramatically influenced by national figures, especially when these
figureheads are able to draw upon a network of alliances. No inter-
pretation to date has thoroughly examined the personal motivations
of Arthur Watkins. And Watkins was not the only one with such
motivations: in Utah, several key advocates of termination shared a
common religious affiliation. Virtually all were Mormons. Ernest L.
Wilkinson, the Ute tribal claims attorney, also served as president of
Mormon Church—owned Brigham Young University. John S. Boy-
den, the Ute tribal attorney who actually wrote the Ute Partitioning
Act (the functional termination legislation), held high lay positions
in the Mormon Church. H. Rex Lee, a high-level bureaucrat in the
Bia and a close ally of Senator Watkins’s, was also a Mormon. Wil-
kinson and Boyden had a profound influence over tribal affairs on
the Uintah and Ouray Reservation, and they were greatly assisted by
Rex Curry, who was yet another Mormon and natural ally. It may
seem that these connections could easily be dismissed with the ex-
planation that a majority of Utah congressmen and -women, attor-
neys, and bureaucrats have always been Mormons, but that is ex-
actly the point. Mormonism heavily influenced the way these policy
makers thought about Indians.

The purpose here is not to critique Mormon religious doctrine
but rather to illuminate two critical aspects of Mormon beliefs
about Indians. First, Mormons have a unique perspective on In-
dians. Belief in Mormon doctrine is predicated on acceptance of
the validity of the Book of Mormon, which purports to be a history
of ancient American Christian civilizations. In Book of Mormon
cosmology, contemporary American Indians are the fallen and de-
graded descendants of these enlightened ancient Americans; a cor-
ollary doctrine holds that Mormons have a duty to elevate Ameri-
can Indians to their former status as members of God’s kingdom
on earth. The upshot is that, given these premises, Mormons have
never (historically speaking) accepted the legitimacy of indigenous
cultures. In a Mormon context, to “elevate” Indians means to con-
vert and assimilate them. Therefore, the fact that Watkins, Wilkin-
son, Boyden, Lee, and Curry were practicing Mormons is significant
in understanding their perspectives on Indians. None of these men
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'14 INTRODUCTION

saw any particular value in retaining Native culture, and conse-
quently they were predisposed to be assimilationists and termina-
tionists.

It is not far-fetched to say that these five men found common
ground in the campaign to terminate the Utes and other Indian
tribes: Watkins and Wilkinson (probably the most successful tribal
claims attorney in the country at that time) both played leading roles
in the termination of other tribes. Although the details of the Ute ep-
isode are complex, they can be reduced to three events that defined
the future course of Ute tribal history. In the first instance, Senator
Watkins sent a letter to tribal chairman Rex Curry in February 1954
which demanded that Ute leaders follow through on promises to im-
plement what he called a “development program”—a BIiA euphe-
mism for a termination plan. He threatened that “further legislation
for aid or assistance to the Utah Tribe [would] greatly depend upon
the activities of the Tribe.”® In other words, if the Ute leaders failed
to produce a termination plan, Watkins would withhold funds won
in a recent lawsuit that resulted in a judgment against the United
States.

The second event transpired shortly afterward, when Francis
McKinley, the tribal development officer, traveled to Washington to
attend an emergency conference of the National Congress of Ameri-
can Indians which had been called to formulate a response to the
new termination threat. While at the conference, McKinley found a
kindred spirit in Robert Bennett. McKinley and Bennett agreed on
the importance of subverting Senator Watkins’s plan to terminate
the Ute tribe, and they invented a strategy to accomplish it. Working
in concert with Rex Curry, they decided to sponsor a tribal resolu-
tion that would divide the Ute tribe between the full-blood and
mixed-blood members and call for the termination of the latter.

The final moment of truth came on 31 March 1954 when
roughly four hundred members of the Ute tribe met in General
Council and voted in favor of the plan to divide the tribe. Once
again the question of identity lay at the heart of the matter, as the
largely full-blood Uncompahgre and Whiteriver bands voted to ter-
minate the mixed-blood members of the tribe, most of whom be-
longed to the Uintah band. The dividing line initially fell at 5o per-
cent Ute ancestry, as determined by blood quantum. Those with less
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than so percent Ute “blood” were to be removed from the rolls, al-
though ultimately those with 5o percent ancestry were removed as
well.

The decision of the tribal General Council gave Senator Wat-
kins the opportunity he needed to sponsor the terminating legis-
lation and usher it through Congress. The Ute Partitioning Act of
1954 (PL. 671) provided for a division of assets between tribal mem-
bers and the mixed-bloods, to be followed by the termination of the
latter group after a seven-year preparatory period. The number of
people destined for termination totaled 490, the vast majority of
them members of the Uintah band.

It thus becomes evident how perspectives on Indian identity cre-
ated both the ideological motivation for termination and a political
climate that resulted in the actual division of the Ute tribe. Nearly
every study of termination takes note of Senator Watkins and his in-
fluence, and most cite his conservative religious orientation as the
motive for his actions. Fixico, for example, argued that the senator’s
Mormon tradition of industry and hard work, as well as his hard-
core Republican ideology, convinced him that the Indians had it too
casy.” Nicolas Peroff noted that Watkins was one of those individu-
als who already “knew” what was right for the Indians and conse-
quently saw little need for further study of the issue.”® In fact, Wat-
kins’s belief system transcended these explanations. Ever cautious,
the soft-spoken and mild-mannered senator had an impenetrable
belief in the rightness of his convictions. Occasionally this trait sur-
prised people, as it did Senator Joseph McCarthy when he ran up
against Watkins in the McCarthy censure hearings. That Watkins
could stand up to the infamous Wisconsin demagogue was evidence
enough of his intractability. Against lesser foes, Watkins could be
even more formidable. In 1954, the tiny bands of Utah Paiutes and
mixed-blood Utes were only beginning to learn how profoundly
they would be affected by this aspect of the senator’s personality.

Yet understanding Watkins’s character is one of the keys to un-
derstanding termination, as the Utah story amply demonstrates.
The Utah Paiutes and mixed-blood Utes were not terminated solely
or even primarily because of postwar social forces or desegrega-
tionist pressures. Nor were they terminated because they fit the es-
tablished criterion of readiness that was supposed to protect Indians
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unprepared for such a drastic policy change. They were terminated,
first and foremost, because Senator Watkins needed an example for
his Indian program. And his Indian program was covertly founded
on a bedrock of religious orthodoxy—an orthodoxy that empha-
sized the necessity of elevating the “fallen” race of American In-
dians.

Finally, this study addresses the larger questions surrounding the ef-
fects of termination policy on Indian identity. The case of the mixed-
blood Utes is unique among termination episodes in that unlike the
Menominees, Klamaths, Paiutes, and other terminated tribes and
bands, the mixed-blood Utes have never been restored to tribal sta-
tus. The issue of uniqueness gives rise to the question of efficacy:
lacking any other recourse, did these people ultimately assimilate?
Or, to put the question another way, did Watkins and his accom-
plices actually succeed in eradicating the Indian identity of individu-
als subjected to his program? For the senator, termination was never
limited to removing federal supervision and eliminating the trust
relationship. He saw it as an opportunity to end the racial distinc-
tiveness of the Indian people. From this perspective, termination is
once again reducible to a question of status and identity.

What happened to the mixed-blood Utes? Did the survivors re-
tain their Indian identity? This question is deeply relevant to the
field of racial and ethnic formation. In response to the notion that
racial attributes are “primordial” or essentially fixed in nature, so-
cial theorists of the circumstantialist school, who believe that eth-
nicity is rooted in the context and changing material interests of a
group, concluded long ago that individuals mobilize into distinct
ethnic groups in response to the ascriptive pressures that society
places upon them.? Racial and ethnic identity form in the context of
these circumstances. It is the interactions between these groups and
the dominant culture that produce distinct boundaries between eth-
nic groups and the dominant culture. Frederick Barth, in his land-
mark study Ethnic Groups and Boundaries (1969), concluded that
ethnic groups do not depend on the absence of social interaction and
acceptance—in other words, ethnic groups do not exist in isola-
tion—but rather persist and grow in the milieu of interethnic con-
tact and interdependence.”
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Studies of Indian ethnicity often posit arguments descended
from this line of reasoning. Joane Nagel, for example, argues that
“the rise of American Indian ethnic identification, Indian ethnic
mobilization, and Indian cultural revival occur iz spite of increasing
assimilation.” Nagel goes on to note that the very processes thought
to “reduce or destroy ethnic distinctiveness” have often become the
means of regenerating and renewing ethnicity.> Other scholars have
examined the movements toward supratribal identity and see in-
creasing complexity in patterns of ethnic identification. Stephen
Cornell has argued that while urban Indians have increasingly
united under the ethnic umbrella to fight for a greater share of the
political economy, reservation Indians have moved in the opposite
direction, toward subtribal divisions, for essentially the same pur-
poses. While group boundaries followed a gradual trend toward
consolidation, the modern reservation system natrrowed the options
available for conflict resolution and increased the competition for
power, influence, and resources.*

Such strains were clearly present in the crisis of the mixed-blood
Utes. External pressures certainly did not induce Ute tribal mem-
bers and their affiliated kin into a stronger union and a more distinc-
tive ethnic identity. Instead, the fight for resource allocation tore the
Ute tribe apart as competing factions squabbled over questions of
birthright and political and cultural legitimacy. It is an old, old story.
One could look to almost any Indian reservation at midcentury and
find fractious divisions between acculturated elements, frequently
but not exclusively mixed-bloods, and the more traditional full-
bloods.

Several historians have attributed this process, at least in part,
to the artificiality of newly constructed tribal governments under
the 1rA. James A. Clifton noted, in a study conducted in 1963, the
same circumstances of tribal factionalism among the Prairie band of
Potawatomi Indians. In a story very similar to the one that forms the
subject of this book, Clifton related how disparate bands of Po-
tawatomi Indians were brought together on the old Kaw Reserve
in Kansas by government officials who confidently expected them
to function as one nation. Instead, conservative traditionalists and
more acculturated adoptees and mixed-bloods fought for control
and tribal resources. Dissidents on both sides blurred the distinc-
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tions between the factions, and a political atmosphere of distrust
and instability became normative. A fight over claim settlement
money led, exactly as in the mixed-blood Ute case, to a larger battle
over membership criteria, only this time the more acculturated
membership won. In an interesting reversal of the Ute case, the full-
blood conservatives struck back by filing case after case in the fed-
eral courts to block the distribution of settlement funds.?

Clifton perceives in this episode an interpretative framework
that is nearly the opposite of the supratribal identity process. He ar-
gues that the imposition of an artificial tribal government, com-
bined with the absence of well-defined norms of community or
tribal membership, resulted in confusion, tension, and ultimately
factionalism. “Thus,” he concludes, “drastic cultural changes have
combined with ambiguity in the definition of membership to set the
stage for later intra-group conflicts.”?® Rather than coming together
as one people, the formative stresses placed upon the Prairie Pota-
watomi drove them apart.

The old assimilationist hypothesis, still prevalent at midcentury,
did not really explain tribal factionalism—it merely took note of its
existence as a kind of oppositional tendency induced by conflicts of
resource allocation. In part this was because assimilation theory de-
rived from the European immigrant experience and did not fully
take into account the centrality of race. The trajectories of the ethnic
immigrant experience—which, depending on the perspective of the
pioneers of ethnological theory, led in stages of adjustment toward
assimilation or followed more pluralistic patterns of societal inclu-
sion of immigrant culture—were not particularly reflective of the
collective histories of racial minorities.” Native Americans, African
Americans, Asian Americans, and other people of color, in various
times and places, have resisted, pursued, or adopted strategies of in-
difference toward assimilation into the dominant culture. They have
been subjugated, excluded, enslaved, and even subjected to cam-
paigns of extermination. At times they have acquiesced, and some-
times they have even actively campaigned for integration. The final
result, however, has seldom resulted in inclusion into the societal
whole. African Americans and Indians are particularly susceptible
to discrimination based purely on phenotypical racial differences,
regardless of the degree of assimilation an individual might possess.
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Proponents of the ethnicity paradigm generally assumed that
Indian tribes wanted to become integrated into American society. In
Watkins’s day these pressures took form in the aspirations of re-
turning war veterans who enjoyed greater access and freedom in so-
ciety than ever before. Watkins believed that these aspirations were
shared by all Indian people, or at least that they should be. As he put
it; “Following in the footsteps of the Emancipation Proclamation of
94 years ago, [ see the following words emblazoned in letters of fire
above the heads of the Indians—These people shall be free!” 2 The
idea that Indians were somehow different from other Americans dis-
turbed the senator and many others of his generation. It seemed as
if the melting pot ideal had fallen short in the case of Indian people,
unlike so many other minority groups that had successfully assimi-
lated into the mainstream.

We do well to remember that in 1954, integration was a still a
progressive ideal—an alternative to the earlier, biological racial par-
adigm which held that people of color were marked by inherently in-
ferior genetic characteristics. In May of that year the Supreme Court
issued its landmark decision in Brown v. Board of Education, yet it
withheld issuing the implementation decree while considering vari-
ous alternatives to surmount the anticipated resistance to school de-
segregation. The liberal consensus believed that integration in its
myriad forms, in this case desegregation, held the key to future har-
mony between the races. Politicians of Watkins’s generation never
considered other possibilities, because they had in their collective
experience the legacy of World War II. The American way, they fer-
vently believed, was the only way: E pluribus unum. Recourse to the
alternative meant fascism, genocide, and war.

Policy formulators of that day could not understand the extent
to which minority groups would pursue rights collectively. In im-
portant ways the mixed-blood Ute story is also an example of racial
formation, which centers on the notion that racial distinctions are
not simply by-products of the negotiation between internal forces
of self-identification and external forces of societal ascription, but
rather that race is a fundamental dividing line in American culture,
law, and society. Racial divisions transcend ethnic considerations in
that they do not necessarily lead to assimilation, integration, or even
acculturation. Since the advent of the Black Power movement in the
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mid-1960s and the subsequent Red Power movement in ensuing
years, the tendency of racial minorities has been toward group polit-
ical mobilization on the basis of racial prerogatives. Unlike myriad
other racial and ethnic groups engaged in the process of social con-
struction, American Indians have a unique claim on governments
based on their collective rights.

In all of this it is important to remember, as Michael Omi and
Howard Winant have noted, that race is not an “essence” but rather
“an unstable and ‘decentered’ complex of social meanings con-
stantly being transformed by political struggle.”? If the Ute termi-
nation episode proves anything, it is that American Indian identity
remains fundamentally centered on questions of race and social con-
struction, defined and contested in the political arena. This effort to
define themselves apart from assigned racial identity based on an-
cestry and physical distinctiveness makes American Indians more
than a racial group. Emerging ethnicity, the power to engage in an
ongoing process of self-construction, gives hope to those who, like
the mixed-blood Utes, lose the political contest.

THE JUNIOR SENATOR

FROM UTAH

Using the power of his office as a United States senator and his po-
sition as chairman of the Senate Subcommittee on Indian Affairs,
Arthur Watkins instigated Indian termination in Utah. That is the
one, indisputable fact. It is also true that Watkins had a great deal of
help, not only in his home state but also in Congress and in the exec-
utive branch. In the aftermath of World War 1, several contempora-
neous voices called for a reform of Indian policy, most of them not-
ing the incongruity of Indian reservations in the modern world.

Other factors influenced the formulation of termination policy.
The reality of Soviet hegemony in Eastern Europe and the ascen-
dancy of Maoist forces in mainland China gave rise to the ominous
threat of worldwide Communism. To many Americans, the crisis
demanded discipline, fortitude, and, above all, national unity in the
face of these new dangers. Defenders of personal and civil liberties
sounded like traitors or heretics, and the advocates of cultural diver-
sity, including defenders of Indian rights such as John Collier and
Felix Cohen, secemed hopelessly out of step as the nation marched
into the Cold War.

These and other factors have been well documented by histori-
ans of the termination era. Yet it is also interesting to note that while
so many joined the chorus calling for the assimilation of Indians and
an end to the Bureau of Indian Affairs, only a few were willing to
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draft the legislation and see it through Congress. These few were the
true practitioners of termination—Arthur Watkins, E. Y. Berry, Dil-
lon S. Myer, H. Rex Lee, and a handful of others. Watkins might be
described as the most ardent believer among them, an attribute that
makes him a compelling subject of historical study. He stands al-
most alone as one who both formulated termination policy and then
carried it forward into execution as federal law.

According to a deposition made by Ute tribal attorney John S.
Boyden, a man well acquainted with the senator and his motives,
Watkins felt that his program could be most effectively advanced by
terminating Utah Indians first, as a model or example for Indians in
other parts of the country to follow.! Watkins wanted to terminate
the largest and most powerful tribe in the state, the Ute Indians of
the Uintah and Ouray Reservation, but he also undoubtedly knew
that tribal leaders and Bia officials would not be sympathetic and
that his plans would require influential allies. Unfortunately for the
Utes, he found two such men: Ernest L. Wilkinson, one of the most
gifted Indian claims attorneys in the United States, and John S. Boy-
den, the trusted legal counsel for the Northern Ute and Hopi In-
dians.

It is fair to say that Watkins could not have carried out his pro-
gram in Utah without the assistance of Wilkinson, Boyden, and, in
the end, many others. But he was the primary instigator of the pro-
cess, and without him termination in Utah would almost certainly
have never taken place.

Arthur V. Watkins, called Vivian as a youth because his father was
also named Arthur, was born in 1886 and raised in a traditional
Mormon home. He spent his early years in the community of Mid-
way, high in Utah’s Heber Valley, a site that only twenty years earlier
had witnessed much conflict with Northern Utes during Utah’s
Black Hawk War. No doubt many residents still harbored bitter
feelings toward Indians during the period of Arthur’s childhood.
The Utes were not geographically distant even then, as they had
been removed to the nearby Uintah Valley in the 1860s.

At age ten, because his parents decided to move the family to a
new farm home in the Uintah Basin near Vernal, Utah, Arthur found
himself in much closer proximity to the Utes. It is unlikely that he
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experienced much direct contact with the Indians at this point of his
life, since he traveled in the exclusionary circles defined by the lo-
cal church community, or “ward” in Latter-day Saints terminology.
Watkins’s relatives recalled that Arthur was a bookish child who
had little use for farming.? After attending the Latter-day Saints
Church Academy in Vernal for two years, Arthur left his family and
boarded in Provo so he could finish his preparatory schooling at
the Brigham Young Academy (now known as Brigham Young Uni-
versity).

Watkins followed the Mormon tradition of serving a church
mission; his assignment was to proselytize in the eastern United
States. Although at the time of his departure he had little knowledge
of religion in general or his own in particular, Watkins had strong
convictions about the correctness of his religious beliefs. Many years
later he recalled that he enjoyed preaching from street corners and
contending with the hecklers. With time and study Watkins eventu-
ally became an expert on Mormon theology. His experience as a
missionary exposed him to more than religion, however. Life in the
large urban environment in the East also stirred him to an early in-
terest in politics. Apparently his belief in the correctness of the Re-
publican Party was as firmly grounded as his religious convictions,
because he noted with some pride that he cast his first ballot for a
straight Republican ticket. Watkins was also quite pleased that Utah
contributed its electoral votes to the newly elected President Taft.?

In the fall of 1910, after being released from his mission, Wat-
kins made the unusual decision not to return home to his family. In-
stead, he stayed on in New York to study law at New York Univer-
sity. Perhaps he was influenced by the fact that while he was away his
parents had settled on a new 160-acre homestead in the Uintah Val-
ley. His aversion to farming may have been at the heart of his deci-
sion, but it may also be the case that the primitive and isolated loca-
tion of the new farm on the Uintah and Ouray Reservation repelled
him.*

Watkins completed his studies at New York University in one
year and transferred to Columbia Law School, where he earned his
Bachelor of Laws degree in 1912. Later that summer he returned to
Salt Lake City, passed the state bar examination, and opened a law
practice in his hometown of Vernal. If Watkins felt isolated in Ver-
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nal, that situation was soon alleviated. In 1913 he was joined there
by his new bride, Andrea Rich, a Mormon from Salt Lake City
whom Arthur had met and courted in New York.

Andrea was soon put off by Vernal’s small-town atmosphere
and by the fact that her husband was at least as devoted to his church
and community as he was to her. She was lonely, and on one occa-
sion she ran home from a church dance “wishing that an Indian
would grab her” and make her husband sorry for his inattention.
But Arthur would never change, and Andrea was the one who ad-
justed to the Mormon patriarchal style of marriage. As she later put
it, “My role was to be that of a wife who relieved him of all unneces-
sary responsibility in the home and to encourage him to serve his fel-
lowmen whenever and wherever he could.”’

Over time the affairs of the community increasingly occupied
Watkins, although not as a result of his law practice. He found the
relatively meager demand for legal services insufficient to support
more than one attorney in Vernal, and he was the second. So, begin-
ning in the late spring of 1914, he augmented his income by working
as the news editor for the local weekly, the Vernal Express.® It was
here, in the pages of this small-town newspaper, that Watkins first
publicly expressed some of his core beliefs about Indians and gov-
ernment. As the news editor, he undoubtedly wrote most of the ma-
jor stories in the paper (excepting those from correspondents, which
were generally credited), thus providing himself the opportunity to
editorialize as he saw fit. Since the Express lacked an editorial page
in these early years, news editors often interjected opinions into the
stories themselves.

The evidence suggests that Watkins regularly took advantage of
his editorial liberties. Several stories having to do with Indians ap-
peared during his brief tenure as editor, and strong opinions were
expressed in virtually every one of them. One front-page article
about enforcement of the Indian liquor laws in Tucson, Arizona, for
example, took the position that Indians should be punished for buy-
ing liquor on the grounds that they were at least as culpable as those
selling it. “There are good Indians as well as bad,” Watkins editori-
alized, “and the scalawag Red Man is as much detested by his own
race as well as by the whites and should be made to face the law the
same as the white man.” As he saw it, the guiding principle in these
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matters should be equal treatment under the law. Such common-
sense laws had been adopted many times by western states without
effect, he argued, “because many people of the east including many
Indian officials believed in the story book Indians—a much abused
creature.”” It was not the case that the young editor disliked the Indi-
ans; he simply felt that they should be treated the same as everyone
else.

A few weeks after the editorial on liquor law appeared in the pa-
per, a more significant matter arose on the nearby Uintah and Ouray
Reservation when Indian Agent J. D. Martin attempted to enforce an
order banning the Utes from holding their annual Sun Dance. The
new policy originated with Commissioner of Indian Affairs Cato
Sells and was but one example of the bureau’s strategy of promoting
assimilation by restricting traditional tribal practices. News editor
Watkins, however, saw the issue in more fundamental terms. He ar-
gued that the Utes had a constitutional right to practice the Sun
Dance because they were citizens of the United States and were en-
titled to the free exercise of their religion. Once again, Watkins
preferred to see the question as one in which the Indians were being
denied equal treatment because of the bureau’s unwarranted pater-
nalism.?

That Watkins thought the B1a had outlived its usefulness is ev-
ident from other stories appearing in the Express. In one case he
argued that the old reservation buildings (still in use, apparently) at
Fort Duchesne should be ceded to the state, on the grounds that
“Utah will no doubt find better use for it than Uncle Sam is getting
at the present time.”® The editorialist clearly felt that bureau build-
ings, as outdated relics of the nineteenth century, were symbolic of
the status of the Indian Bureau itself.

In the summer of 1914, the stated opinions of the Express on In-
dian matters generally reflected those of the community. Life in the
Uintah Basin was rugged and new, and a good deal of editorial space
was given over to boosterism and railroad promotion. The Uintah
and Ouray Reservation had been allotted only nine years earlier, and
the resulting surplus lands had been thrown open to the public.
Consequently, the prevalent attitude held that Indian reservations
were obstacles in the path of progress—both for the Indians and for
the newly established white communities. Watkins’s parents were
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among those who expanded their farm acreage by purchasing sur-
plus reservation lands.' It is not surprising, therefore, that Watkins
shared the same views as the newspaper constituency, since he was a
product of the rural eastern Utah environment. Four decades later,
as a United States senator, he would espouse essentially the same
views.

After a brief stint at farming in the early 1920s, Watkins moved
his family to the Wasatch Front community of Orem and settled into
a law practice. In time he attained a measure of financial security as
well as prominence in the community for his involvement in local
political affairs. His commitment to church work also deepened. In
1929, authorities of the Mormon Church selected him to serve as the
president of the Utah Sharon Stake, an administrative organization
of several congregations with a combined population of some 2,994
members.

As a community leader Watkins took an active part in several
local endeavors, such as the organization of the Sharon Cooperative
Educational and Recreational Association and the construction of
its theater in Orem. By the mid-1930s he served as director of both
the Orem Chamber of Commerce and the Provo River Water Users
Association. In the latter capacity he coordinated the effort to orga-
nize metropolitan water districts all along the Wasatch Front region
and played a key role in the Deer Creek Reservoir project.

In 1936 Watkins attempted to parlay his community experience
into public office. He made his first attempt to run for Congress, be-
coming a candidate for Utah’s Second Congressional District. Al-
though he failed in his attempt to unseat the incumbent Democrat,
he established a name for himself on the state political scene. In suc-
ceeding years he remained active in public and church affairs, and
during World War II he actively promoted Utah County as a site for
potential war industries. By the end of the war, Watkins was well
known in political circles for his persistent efforts at promoting
economic development. Perhaps more importantly, the predomi-
nantly Mormon population of Orem revered him as president of the
Sharon Stake, which placed him at the head of several local congre-
gations. Within the Mormon Church, which operated without a
paid clergy, successful community leaders such as Watkins typically
served in important ecclesiastical positions. Church leaders gener-
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ally reserved the calling of stake president for men judged to be of
the highest integrity and spirituality, and Watkins’s reputation no
doubt benefited from the prestige of his office.

Following routine release from his church position in 1946, Wat-
kins decided to run again for office, though not for a seat in the
House of Representatives. Thinking himself suited for a higher posi-
tion, he judged the political climate more accurately this time. Capi-
talizing on a wave of postwar conservatism in Utah, he easily won
election to United States Senate. ‘

Watkins’s Senate campaign of 1946 and his reelection campaign
in 1952 demonstrated his marked distaste for partisan politics. He
preferred to run on his record and experience and to leave the politi-
cal infighting to others. In fact, in keeping with his deeply religious
perspective on political affairs, he believed that disagreements were
born of contention and contrary to the spirit of enlightenment.
Shortly after announcing his candidacy in May 1946, for example,
he addressed a group from the Orem Community Church and ex-
pressed his belief that political discussions needed “more of the
spirit of Christ and less recriminations and bitterness.” He felt that
the solution to all problems—social, political, and economic-—
could be found in the message of his religion. Struggles between na-
tions would end and the strife between capital and labor would
cease because, as he put it, “if both sides were guided by the spirit of
Christ controversies would soon be settled. In truth, they would
never arise, because the spirit of Christ does not give rise to contro-
versy.” He charged that civilization itself would not survive without
spiritual redemption. “Only thus,” he continued, could “discontent
be driven out and all the shades lifted from the road ahead.”!!

Watkins’s determination to avoid political debate and to stress
religious themes formed the basic strategy in each of his election
campaigns. His May 1946 speech to the Orem church became some-
thing of a campaign credo, so much so that during his 1952 reelec-
tion campaign substantial portions of it were reprinted in the news-
papers as paid political advertising.!? Other campaign ads stressed
Watkins’s community background and experience and avoided any
mention of his opposition. In 1946, for example, his advertisements
stated simply that “Watkins is a Builder. He gets things done. His
record proves it—Deer Creek, Geneva Steel, community develop-
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ments.” The same advertisement also pointed out that Utah needed
a Republican senator to keep in step with the “new Republican Con-
gress,” which constituted the most partisan statement made by the
candidate or his staff in 1946."”

Indeed, newspaper accounts of the 1946 and 1952 campaigns
are devoid of any mention of Watkins’s opponents or specific po-
litical issues—a strategy in keeping with the Mormon tradition of
selecting political leaders on the basis of character and church mem-
bership. In Orem, where Watkins’s religious background was ac-
cepted as a matter of course, church connections played an impor-
tant role in his campaign. In October 1946 a committee composed
of representatives from every local Mormon congregation planneda
community reception to honor Watkins, demonstrating the grass-
roots church involvement. The local newspaper, the Orem-Geneva
Times, reported the reception as if it were a community function
sponsored by civic leaders rather than local church authorities. Per-
haps as justification for failing to make these distinctions, the paper
stated that “Arthur V., Watkins is well known and respected in this
area and it is the feeling of the entire community that he should be
honored at a public reception.”**

Like most small-town Utah newspapers of the time, the Times
routinely blurred distinctions between church functions and com-
munity functions—a tendency also reflected in the attitudes of the
local Mormon populace. Church members clearly perceived Wat-
kins as candidate of both the church and the community. When Wat-
kins narrowly failed to win a majority of votes in the 1946 Republi-
can primary, necessitating a primary runoff election, subsequent
political ads in the Orem paper reminded readers to vote for “Or-
em’s Candidate for U.S. Senator” and urged everyone to “Remem-
ber! Everybody votes this time.”" Readers apparently followed the

injunction, because Watkins won the runoff election by a seven-to-
one margin. .

In the general elections, Watkins’s Democratic opponents (in-
cumbent Senator Abe Murdock in 1946 and Representative Walter
K. Granger in 1952) undoubtedly felt the frustration of waging a po-
litical campaign against a decidedly nonpolitical opponent. During
the latter election, Granger found himself squeezed between Wat-
kins’s personality-driven strategy and smear tactics that may have
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originated with Watkins’s staff. In attempting to confront Watkins’s
non-ideological program, Granger brought in Senator Warren G.
Magnuson from Washington State (a well-known Democratic Party
leader) to inject a little political invective at a fund-raising dinner.
Magnuson summed up the problem succinctly when he described
Watkins as a “typical Republican senator who would have been
happy in the McKinley administration” and then called on citizens
to “vote for a party and its program rather than for personalities.”
Clearly, Magnuson did not fully appreciate the extent to which the
Utah senator’s Mormon constituents supported the candidate pre-
cisely because of his background and personality.

Watkins’s political handlers, meanwhile, proved less willing to
stay above the political fray, and a rather unsavory attempt to smear
Granger surfaced in the last days of the 1952 campaign. On 31 Octo-
ber the Salt Lake City newspapers ran a paid political advertisement
which claimed that Granger had abused his office by receiving gov-
ernment assistance in the construction of a fence and other improve-
ments to his Cedar City ranch. An outraged Granger called the ac-
cusation an “infamous lie” and demanded that the newspapers
print a retraction. He also insisted that the photographs used in the
political advertisement were traceable “right to a member of the of-
fice staff of Arthur V. Watkins.”"

Granger clearly felt that Watkins was responsible for the attack.
Regardless of the validity of this charge, it is unlikely that such tac-
tics were necessary in an election where Watkins enjoyed the privi-
leges of incumbency as well as the considerable advantage of riding
on the coattails of popular Republican presidential candidate
Dwight D. Eisenhower. In the end Watkins won his reelection cam-
paign without serious difficulty, garnering 54 percent of the vote,
but Granger’s allegations present an interesting depiction of Wat-
kins as a politician willing to engage in devious, low-level tactics
while maintaining an image of one above the give-and-take of poli-
tics. Shortly after the 1952 election, several events within the realm
of Indian affairs would demonstrate Watkins’s ability to function in
exactly that manner.

In 1947, though, Watkins entered office as a typical freshman
senator of that era. He had extensive experience in local politics,
solid training in law, and a prosperous career. During his first term
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he made a name for himself as a passionate conservative and a sharp
critic of Roosevelt/Truman foreign policy, charging that American
interests had been betrayed at the Yalta Conference and that the
United States had been too soft on the Soviets both during and after
the war.

Watkins had not been in office long, however, when the Republi-
can leadership in the Senate assigned him work of quite a different
nature. In only his first month in office, he was appointed to chair
the Senate Subcommittee on Indian Affairs, an assignment largely
reflecting the relative lack of importance the Senate attached to such
matters. The subcommittee functioned within the jurisdiction of
the larger standing Committee on Public Lands (later renamed the
Committee on Interior and Insular Affairs), and although the sub-
committee was lacking in stature, Watkins soon found that it held
important oversight responsibility over a system of Indian adminis-
tration burdened by the years of wartime neglect.

At this early stage of his career Watkins had little real experience
working with Indians and their problems. The many years he had
spent on or near the Uintah and Ouray Reservation imbued him
with the common prejudices found in border-town populations. He
deplored the conditions typically found on reservations and disap-
proved of the paternalistic nature of BIA programs, but beyond his
rather diffident personal observations there is little evidence that he
ever had direct dealings with Indians or the slightest appreciation of
or education in Indian affairs or history. What he brought to the Sen-
ate is best described as a lack of experience coupled with compen-
sating religious convictions about Indians—in particular, convic-
tions about the origins and ultimate destiny of Indian peoples.

Watkins revealed in a 1947 radio address entitled “What of the
Future of America?” the strong relationship between some of his
most deeply held political and religious beliefs. “From my earliest
infancy,” he said, “I have been taught that the land of America is a
land choice above all other lands; that it was kept from the knowl-
edge of the rest of the world for many centuries, to be revealed in
God’s own time for the establishment of a great Nation by inspired
men—a Nation that would have the responsibilities and opportuni-
ties sometime in its history that are America’s today.”*® These senti-
ments reflect a major theme of the Book of Mormon, a text held by
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Mormon adherents to be the scriptural history of the ancient inhabi-
tants of the Western Hemisphere, restored by an act of God to func-
tion as a “second witness” to the divine mission of Christ. A key te-
net of Mormon theology holds that God reserved America as a
“choice land” upon which he would, in the “latter days,” restore his
church and kingdom.

Watkins’s views about American exceptionalism may seem
anachronistic given the federal government’s persecution of the
Mormon Church during the antipolygamy campaigns of the late
nineteenth century. However, in subsequent decades the church
experienced a dramatic transformation toward the mainstream of
social and religious respectability. Historian Jan Shipps has in-
terpreted this shift as an indication that the mechanisms of group
boundary maintenance were transferred away from the church as a
whole and toward the individual. By midcentury, Mormons like
Watkins lived in compliance with an exacting code of personal con-
duct, which included the payment of a 10 percent tithe on all in-
come; a clearly articulated dietary code that excluded alcoholic bev-
erages, coffee, and tea; circumspect standards of sexual morality;
and personal modesty in dress and behavior. The latter point, espe-
cially, was reinforced by the wearing of special undergarments that
symbolized a personal commitment to sacred covenants made in
Mormon temples."

These patterns of personal behavior continually reminded
church members that they were members of God’s kingdom on
earth—a chosen people, directed by living prophets. Ironically,
while individuals like Arthur Watkins demonstrated Mormon oth-
erworldliness through personal living habits, the church as a whole
rigorously sought to achieve mainstream acceptability. The anti-
polygamy battles of the past century provoked a vigorous public-
relations campaign to reform the church’s image. Leaders issued
conciliatory public statements, sought open relations with the out-
side community, and made a concerted effort to explain Mormon-
ism to the outside world.?” Mormon ecclesiastical and political lead-
ers made every attempt to emphasize patriotism and conformity
with the “American way.” During the 1950s, church leaders ex-
pressed their anti-Communist sentiments and promoted American
values at every opportunity. Mormon Church president David O.
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McKay and apostle Ezra Taft Benson (Eisenhower’s secretary of
agriculture) were two of the most stridently partisan of the church
leaders. Both openly espoused conservative Republican ideology.
On a number of occasions Benson even expressed his admiration for
the John Birch Society, despite the church’s “official” political neu-
trality and the disapprobation of his fellow church authorities.?!
McKay, more circumspect in his public announcements, went so far
as to declare that Eisenhower’s election constituted a “turning point
in United States, if not world history.”? McKay and Benson both
saw Watkins as an ally and compatriot. His bedrock conservatism,
patriotic fervor, and conformist tendencies existed easily within the
prevailing political sentiments of the church hierarchy.

To understand Watkins is to understand that as an orthodox
member of the Mormon Church he genuinely believed his church
was the only “true” church, the only one directed by God, and the
only one possessing the “restored” gospel. Such a perception natu-
rally led to the conviction that other religions and cultures were in
error. Thus, to describe him as merely ethnocentric is to understate
the intensity of his personal orthodoxy. He was ethnocentric,
overtly so, and completely blind to emerging concepts of ethnicity
or racial pluralism.

Watkins’s views about a homogeneous society paralleled his
conditioning in the rigidly conformist environment of the Mormon
Church. Although lacking a professional clergy at the local level,
Mormonism is in no way democratic. In the church, priesthood au-
thority flows from above, starting with the church president, who is
regarded as the “prophet, seer, and revelator” for the entire mem-
bership, and continues through to a select quorum of senior men
known as the Twelve Apostles, and other, lesser “general authori-
ties.” Gathering semiannually in a “general conference” of the
church, these authorities offer addresses to the membership that, as
Shipps has noted, function with “an informal ex cathedra infalli-
bility,” as if these “addresses are somehow distillations of the con-
centrated power of revelation and inspiration present at that time
and in that place.”” Mormons are constrained to “follow the
prophet” and are conditioned to value obedience above indepen-
dent thinking,.
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In a message that was widely disseminated to church members
in Watkins’s day, Joseph Fielding Smith, then a member of the Quo-
rum of the Twelve Apostles and later church president, wrote:

Any Latter-day Saint who denounces or opposes, whether active-
ly or otherwise, any plan or doctrine advocated by the prophets,
seers, revelators of the church, is cultivating the spirit of apostasy.
One cannot speak evil of the Lord’s anointed . . . and retain the
holy spirit in his heart. This sort of game is Satan’s favorite pas-
time, and he has practiced it to believing souls since Adam. He
[Satan] wins a great victory when he can get members of the
Church to speak against their leaders and to do their own
thinking.

When our leaders speak, the thinking has been done. When
they propose a plan—it is God’s Plan. When they point the way,
there is no other which is safe. When they give directions, it
should mark the end of controversy, God works in no other way.
To think otherwise, without immediate repentance, may cost one
his faith, may destroy his testimony, and leave him a stranger to
the kingdom of God.**

It goes without saying that church authorities do not think
highly of alternative voices. The usual recourse in dealing with intel-
lectual dissent has been excommunication, a long-dormant practice
revived in the mid—twentieth century with the case of Fawn M. Bro-
die, niece of church president David O. McKay, after the 1945 publi-
cation of her damning biography of church founder Joseph Smith.?
In recent decades the church has discouraged independent church
symposia, journal publications, and other literary efforts and has in-
stituted a rigorous program to “correlate” all church literature and
instructional materials. Mormon scholars who have participated in
forums outside church control have found themselves subject to
church discipline, including excommunication.

These conformist tendencies transcend administrative paranoia
typically found in authoritarian organizations. In the Mormon
Church the concept of unity among true believers is built into the
doctrine. While some aspects of Mormon theology have proven
highly mutable over time, belief in the necessity of church solidarity
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remains a fundamental concept—and this is as true today as it was
in Watkins’s era.” Writing in the 1950s, Mormon theologian Bruce
R. McConkie noted that those who live according to the gospel pos-
sess “the same mind, being transformed into the same image or like-
ness, even the express image of him who fills all in all.”?* In his ency-
clopedic work titled Mormon Doctrine, McConkie defined “unity”
in more explicit terms: “This unity among all the saints, and be-
tween them and the Father and the Son, is reserved for those who
gain exaltation and inherit the fullness of the Father’s kingdom.
Those who attain it will all know the same things; think the same
thoughts; exercise the same powers; do the same acts; respond in the
same way to the same circumstances; beget the same kind of off-
spring; rejoice in the same continuation of the seeds forever; create
the same type of worlds; enjoy the same eternal fullness; and glory
in the same exaltation.””

The remarkable homogeneity in Mormon culture has been
noted by outside observers since the early days of the church. Non-
Mormon authors Richard N. and Joan K. Ostling, in their recent
treatment Mormon America: The Power and the Promise, described
Latter-day Saint students as “bright, dedicated, disciplined, hard-
working, intensely loyal, obedient, fairly homogeneous in outlook,
impressively capable of altruism and personal sacriﬁcc_, generally
highly submissive to ecclesiastical authority, and commltth to .of-
ficial orthodoxy as defined by the hierarchy.””*® Pulitzer Prlze—'wm-
ning political cartoonist (and grandson of former church prestdetnt
Ezra Taft Benson) Steve Benson offered a less flattering perspective
on the same phenomenon: “Look at an average group of Mormon
followers, and what does one find? People who dress the same way
down to the same underwear, follow the same leader, think the same
thoughts, believe the same things, read the same books, obey jrhe
same commandments, vote the same way, fear the same enemies,
oppose the same ideas, condemn the same people who dpn’t think
the same way, pay the same church, avoid the same movies, eat the
same food, associate with the same people, marry the same kl.nd,
and give the same reasons for believing that God and Mormonism
are one-in-the-same.”?!

Given the extensive emphasis on conformity in Mormon belief
and practice, there is little wonder that Arthur Watkins lacked an
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appreciation for cultural diversity. In Watkins’s cosmology, dispa-
rate cultures existed only because of ignorance and apostasy from
the “true gospel.” Diversity, as he undoubtedly perceived it, was a
problem to be solved through the process of conversion.

Religious pronouncements such as those offered in Watkins’s
1947 radio address actually bolstered support from his constituency.
The Orem-Geneva Times offered the opinion that it was “good to
hear a man in high office publicly acknowledge his faith in God and
state his determination to be guided by Christian precepts in car-
rying out the duties of his office.””?

Senator Watkins did not simply acknowledge his religious affil-
iations publicly; he relied on them privately as well. Over the course
of his senatorial career he contacted David O. McKay for advice on
a wide variety of matters. McKay willingly dispensed his views to
Watkins, and he relied on the senator in turn to represent the
church’s position in political affairs. For example, in 1953, when
Watkins received pressure from President Eisenhower to support
an emergency immigration bill allowing 240,000 German, Dutch,
Greek, and Italian immigrants to enter the country, he phoned
McKay and asked for advice on whether he should support the mea-
sure.”® On other occasions, McKay took the initiative. In June 1950

he phoned Watkins to express his opposition to the appointment of
Judge Willis Ritter to the U.S. District Court of Utah. Interestingly,
McKay supported the nomination of one of Ritter’s competitors for
the appointment—Salt Lake City attorney John . Boyden, who
would become an important ally to Watkins in dealing with Utah
Indians.?*

Although there is no known evidence that the senator and the
church president ever discussed matters of Indian policy, Watkins’s
view about race must have been profoundly influenced by the racial
doctrines of the Mormon Church. These doctrines have been modi-
fied considerably in recent decades, even to the point of changing the
wording in key passages of the Book of Mormon.* At the time of
Watkins’s tenure in the Senate, however, the church still denied the
right to hold the priesthood to those of African racial descent (and
continued to do so until 1978). This practice was justified by a num-
ber of speculative doctrines, most of which emphasized God’s role in
placing a “curse of darkness” upon these people. Mormon theolo-
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gian McConkie explained the idea as follows: “If we had a full and
true history of all races and nations, we would know the origins of
all their distinctive characteristics. In the absence of such detailed in-
formation, however, we know only the general principle that all
these changes from the physical and spiritual perfections of our
common parents have been brought about by departure from gos-
pel truths.”3

Dark skin, in other words, came to Africans, American Indians,
and other people of color as a consequence of sinfulness and apos-

tasy. The idea is fully developed in the Book of Mormon and must
have heavily influenced Watkins’s beliefs on the subject. In fact, it is
inconceivable that it could have been otherwise, because acceptance
of the Book of Mormon is a foundational requirement for belief in
the church.

Revered as Scripture by church members, the Book of Mormon
holds that present-day Indians are descendants of Israelites who
came to the Americas around 600 B.C. According to the doctrine,
they divided into two great civilizations shortly after their arrival,
one imbued with the true gospel and the other with darkness and
apostasy. The second group, called Lamanites, thereafter began a
precipitous decline and received a punishment from God as a result.
As the prophet Nephi tells the story, “Wherefore, as they were white,
and exceeding fair and delightsome, that they might not be enticing
to my people the Lord did cause a skin of blackness to come upon
them.” They afterward became an “idle people, full of mischief and
subtlety, and did seek in the wilderness for beasts of prey.”¥”

The Book of Mormon contrasts these savage Lamanites most
unfavorably with the chosen people of God, the Nephites. The
Nephite prophet Enos described them as follows: “And I bear record
that the people of Nephi did seek diligently to restore the Lamanites
unto the true faith in God. But our labors were vain; their hatred was
fixed, and they were led by their evil nature that they became wild,
and ferocious, and a bloodthirsty people, full of idolatry and filthi-
ness; feeding upon beasts of prey; dwelling in tents, and wandering
about in the wilderness with a short skin girdle about their loins and
their heads shaven; and their skill was in the bow, and in the cimeter,
and the ax. And many of them did eat nothing save it was raw meat;
and they were continually seeking to destroy us.”*®

°
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This description of the Lamanites corresponded closely with
popular images of Indians held by nineteenth-century Americans
living on the frontier, including trans-Appalachian Mormon con-
verts in the time of Joseph Smith. But it doubtless also rang true with
rural Utahns in the early twentieth century—especially for those
who, like Watkins, spent their childhood and early adult years on the
borders of the Uintah and Ouray Reservation. Book of Mormon
doctrine had particular relevance in these cases because it reminded
faithful Mormons that modern Indians were the literal descendants
of the Lamanite people and that it was the church’s destiny to re-
deem Indians from their fallen state and elevate them to their former
glory. That is the doctrine, and Watkins professed an unshakable be-
lief in it.

Watkins’s eventual rise from freshman senator to the leading
Senate advocate of Indian policy undoubtedly owed much to these
Mormon concepts. Many members of Congress held strong opin-
ions about the need for reform in Indian affairs, but Arthur Watkins
formed his opinions about Indians on the bedrock of his unusual re-
ligious convictions—a fact that made him unique among his peers.

Early in Watkins’s first term, however, before he had an opportunity
to formulate any plans for his Subcommittee on Indian Affairs, and
in fact within days of his appointment as its chair, the issue of Indian
policy reform came abruptly to the attention of the Senate Civil Ser-
vice Committee. The chairman of the committee, William Langer of
North Dakota, saw the BiA as an easy target in his drive to eliminate
government waste and duplication from the federal budget. Lang-
er’s committee began an extensive series of hearings in late January
1947 to examine the possibility of reducing the number of federal
employees.

One of the first summoned to offer testimony was Assistant
Commissioner of Indian Affairs William Zimmerman Jr., an ad-
ministrator who had worked in the bureau throughout the 1930s
and 1940s during John Collier’s administration. Zimmerman could
scarcely have been prepared for the questions leveled at him by Sena-
tor Langer and his cohorts. What Langer’s committee wanted, as it
was explained to the assistant commissioner, was some kind of rec-
ommendation for economizing and reducing the number of federal
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employees on the bureau’s payroll. Zimmerman responded that the
Bia could not even meet current obligations—that many Indian
children were not served by schools, while others were sick and in
need of health care that the bureau could not provide, and so on.
Not impressed with this logic, Langer continued to demand infor-
mation on the number of employees working for the bureau and the
extent of their activities. Another committee member, Senator Den-
nis Chavez of New Mexico, finally put it to Zimmerman directly:
“Do you not think,” he said, that “if Congress would deem it advis-
able, to let those people handle their own lives we could save a little
money in that respect?”” Zimmerman retorted that the Indian people
already lived their own lives and that the services provided to them
did not require any supervision of their day-to-day existence.”

Senator Langer, dissatisfied with the testimony, demanded to

know why “a Chinaman can come in here and be taken care of, or a
Jap, any other nationality of people on this earth can come into this
country” and be taken cate of by existing federal, state, and local
services, but not Indians. Langer saw no logic in maintaining a sepa-
rate department costing millions of dollars for a few hundred thou-
sand people.® He wanted to know, in other words, why the govern-
ment should not simply abolish the bureau and be done with it.
Zimmerman fell back to what ultimately proved to be his last line of
defense: that the Indian people were in various stages of develop-
ment and that it was “too soon to declare by an over-all order that
all of these people . . . should be treated alike.” “It would,” he de-
clared, “be very regrettable to see that kind of solution.”*!

After more debate, Langer finally dismissed Zimmerman with
instructions to return the following day with more complete and
useful data. He evidently hoped that the assistant commissioner
might see the light, so to speak, and come back with a concrete pro-
posal for terminating at least some of the bureau’s functions. If so,
he was soon disappointed. The next day, 23 January 1947, Senator
Chavez opened the questioning by asking Zimmerman if, “after
meditating last evening,” he had come up with a plan. Zimmer-
man’s response was straightforward and to the point: “The Indian
Service is primarily engaged in running institutions,” he said. “You
can reduce the number of students in a school. You can close the hos-
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pitals. You can stop selling timber. . . . You could do any of those
things.”*

Zimmerman wanted the committee to know that cutting bu-
reau services entailed human costs. As he perceived the situation,
the BIA existed to provide services to Indians, subject to the needs
and desires of the Indians themselves. He pointed out to the com-
mittee that many tribes operated under federal charters established
by the Indian Reorganization Act (IRA) of 1934 and that charters of
this sort contained provisions for the orderly termination of bureau
services—again subject to the will of the tribes in question. Zim-
merman went on to enumerate the trust obligations the bureau held
on behalf of the tribes and the myriad bureau responsibilities arising
from the Indian Claims Commission {1cc) process. He expected
that once the committee members understood the complexity of the
issues involved, they would recognize the grave difficulties inherent
in abolishing the bureau.

Once again, Zimmerman guessed wrong. After only two days of
hearings, Langer asked his staff director, George D. Riley, for a sum-
mary of information produced by the sessions. Riley responded that
in his opinion the committee had not “gotten down to the practical
side of the situation.” As he put it, ““We have been doing the frontal
attack and not too much voluntary information has been forthcom-
ing.”® Then Langer informed Riley that he already had enough in-
formation to act—enough, in fact, to produce a bill. After only two
days of testimony, Langer announced to the incredulous assistant
commissioner, the Civil Service Committee, and everyone else pres-
ent that he had already made up his mind: “I think we ought to abol-
ish the Indian agency entirely. It is absolutely unnecessary. ... I
think this Bureau is absolutely useless.”**

Word of the Civil Service Committee hearings and Senator
Langer’s attack on the BiA quickly reached Senator Watkins. As
chair of the Subcommittee on Indian Affairs he had a vested interest
in the proceedings, so when the Civil Service Committee resumed its
hearings in early February 1947, Watkins elected to sit in on a ses-
sion and participate in questioning witnesses. Senator Langer made
him feel more than welcome. In fact, after watching Watkins in-
terrogate one witness over the alleged abuses of bureau personnel
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charged with supervising the Mission Indian Federation in Califor-
nia, Langer invited him to ask further questions. Watkins responded
disingenuously, saying, “You understand my position in coming
here as chairman of the Subcommittee on Public Lands.” Langer
certainly did understand. He knew that Watkins’s subcommittee
had oversight responsibility concerning Indian affairs, even if the
Utah senator was reluctant to explain his intentions. So Langer at-
tempted to force Watkins into the open by inviting him to chair the
session, saying, “It is perfectly all right. Our two committees are go-
ing to work together.” As Watkins assumed the chair, Langer con-
tinued, “We will work together and we can abolish this Indian Bu-
reau as we aim to do.”*

As the foregoing exchange indicates, the two senators had obvi-
ously shared views on the question beforehand and found them-
selves inphilosophical agreement. But Watkins was either unwilling
to move as precipitously as Langer wanted or else reluctant to relin-
quish any of his jurisdiction, so he answered his colleague by saying,
“Not unless we should.” Watkins acknowledged that although he
had not had the opportunity to speak with the other members of his
subcommittee, he felt that he could speak for them. “Our theory is
this,” he continued. “We want to investigate carefully, and if we find
it should be abolished, all right. If it should not be abolished, but
just trimmed down and streamlined, let us do that. I am not setting
out with the aim to abolish anything until I know it ought to be.”*

Senator Chavez understood intuitively that Watkins’s protesta-
tions were based more on jurisdictional than philosophical grounds.
He therefore interjected his view that the position of the Civil Ser-
vice Committee should be to investigate personnel and costs and
that it should not presume jurisdiction over Indian affairs. Langer
and Watkins quickly agreed, with Watkins adding that the two com-
mittees should take the two areas of oversight and “tie them in to-
gether.”¥

In fact, it was Langer’s committee that continued to investigate
the possibility of abolishing the bureau, while Watkins’s Indian
Affairs subcommittee turned to other matters. In early February,
Langer recalled Assistant Commissioner Zimmerman to testify and
demanded specific information on how the bureau could reduce its
personnel and expenses. Zimmerman, who by this time had been
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thoroughly cowed by the committee, responded by producing a list
of Indian groups, which he had further subdivided into three cate-
gories. The first category, he said, consisted of tribes that could be
denied federal services immediately or in the near future. He listed
ten tribal groups, including the Klamath, Menominee, and Turtle
Mountain Chippewa Indians. Zimmerman reasoned that these
tribes possessed a combination of resources, business acumen, and
acculturation that would allow them to stand alone.*

Zimmerman continued by defining a second category of tribes:
those capable of functioning with “minimal” federal supervision
within ten years. He placed eighteen Indian groups into this cate-
gory and further explained that his selection of a ten-year period
was an arbitrary one based on the availability of bureau data (which
was developed on a ten-year baseline) and the ten-year charter of the
icc. This last point illustrates the importance government officials
such as Zimmerman assigned to the 1cc in preparing tribes for even-
tual termination. In the case of tribes that received significant judg-
ments paid by the United States, as he put it, “federal supervision
could be properly and probably immediately curtailed, because
those tribes would be in position then to finance their own func-
tions.”*

Into the third category Zimmerman placed the remaining
tribes——those which, in his judgment, would require more than ten
years to prepare for the termination of federal supervision. In this
last category he placed the Indians of the Uintah and Quray Agency
of Utah—including the three bands of Northern Ute Indians, as well
as the Utah Paiutes served by the agency.

Although the Civil Service Committee hearings generated no
immediate legislation to curtail the activities of the B1a or terminate
any tribe, they did produce a formula for accomplishing both objec-
tives at a later date.’® Meanwhile, congressional support for this new
approach to Indian policy gathered strength in both houses. Wat-
kins’s subcommittee took up the question in April and May 1947,
affording members the opportunity to argue that Indians needed to
be “emancipated” from bureau control.*!

Watkins’s subcommittee concerned itself with the more im-
mediate problem of meeting the crisis on the Navajo reservation.
Conditions of overcrowding, drought, soil erosion, and subsequent
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stock-reduction programs had resulted in considerable distress on
the reservation in the immediate postwar years. After investigating
the situation, Watkins addressed the full Senate in December 1947
and proposed an amendment to a pending House Navajo-Hopi
emergency relief bill. His solution was to alleviate some of the star-
vation and destitution by authorizing the appropriation of $2 mil-
lion to the secretary of the interior for the immediate relief of these
Indians. But the amendment also called upon the secretary to sub-
mit to Congress “at the earliest practicable date” a “long-range pro-
gram dealing with the problems of the Navajo and Hopi Indians.”*

Watkins did not reveal what he had in mind as an ultimate solu-
tion, although he gave a hint of his committee’s plans by indicating
that the relief bill was “only part of what we are planning and hope
to introduce . . . covering a long-range program”; he then added a
tantalizing detail: “We hope [we] may put these Indians in such cir-
cumstances that it will not be necessary for Congress to pass relief
measures.” Senator Langer, thinking he might have just heard a ref-
erence to a possible termination program, immediately rose to his
feet and posed several questions designed to expose Watkins’s posi-
tion. Langer asked, “Does not the Senator think the sum is totally
inadequate, that the average Indian on the reservation would receive
about ten dollars a month out of the $2 million fund?” Watkins ad-
mitted that it was a miserly sum but argued that it was only a short-
term solution. He then proceeded to describe his recent visit to the
reservation, during which he concluded that the situation was not as
bad as advertised. Besides, he told the assembled body, “the Indians
are used to poverty.”¥

The answer did not satisfy Langer, however, who continued to
bait Watkins by comparing the $2 million to the $6co million re-
cently appropriated for war-torn Europe and China. Watkins re-
sponded only by noting that it might take $75 million to $100 mil-
lion to put the Navajos “on a permanent basis of recovery,” but he
refused to tip his hand on how that might be accomplished. As the
discussion turned to the more pertinent details of how immediate re-
lief would be provided, Langer let the issue drop, and Watkins’s re-
lief measure passed the Senate with little difficulty.

The year 1948 proved to be decisive for termination policy, as
the idea finally gained enough of a following to attract the attention
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of policy makers in and out of government. Congtess responded by
introducing more than a hundred bills to transfer sections of reser-
vation land to non-Indian buyers or to issue fee patents to Indian
land. BiA budgets also fell victim to congtessional disfavor as ap-
propriations were substantially reduced in both 1947 and 1948—by
approximately $9 million in 1948 alone.* As a consequence, circu-
lars issued by Acting Commissioner Zimmerman called for a series
of conferences between the central and regional offices to develop
“comprehensive long-range programs” for the “discontinuance of
federal supervision and control at the earliest possible date compati-
ble with the government’s trustee responsibility.”**

The year 1948 also seems to have been pivotal for Arthur Wat-
kins, for during this period he finally began speaking openly about
his philosophy for dealing with the “Indian problem.” In Octo-
ber, Watkins visited with BiA officials and Ute tribal leaders on the
Uintah and Ouray Reservation. Watkins’s autocratic approach so
alarmed Uintah and Ouray superintendent Forrest R. Stone that he
immediately sent a comprehensive report on the senator’s visit to
Acting Commissioner Zimmerman. Throughout the duration of his
visit, wrote the superintendent, Watkins made it clear that “he was
not interest[ed] himself in administrative functions” but merely
wanted to tour the reservation and make his views known. Stone
warned Zimmerman: “It appeared to me that Senator Watkins
made himself very clear to practically everyone with whom he
talked that he was advocating the discontinuance of the Indian Ser-
vice as it is now functioning just as quickly as possible, and that the
Indian person should no longer be set apart from the full responsi-
bilities of citizenship and that there should be no distinction made
between him and other citizens of Utah; that definitely the Indian
Service had only the responsibility of winding up its job and that if
they had successfully accomplished their work they should be out
of business.”®

Over the course of Watkins’s visit to the reservation, Stone ob-
served that the senator’s views were not based on local reservation
conditions or any of the particular needs of Indians but rather on his
own beliefs about what constituted correct Indian policy. Stone
added that he did not feel that he “was in a position to change his
[Watkins’s] mind on any of these matters even if arguments would
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be “elevated” through the application of policies designed to pro-
mote rapid and complete assimilation. As he put it several years
later in an article he wrote for the American Academy of Political
and Social Science: “The matter of freeing the Indian from wardship
status is not rightfully a subject to debate in academic fashion, with
facts marshaled here and there to be maneuvered and counter-
maneuvered in a vast battle of words and ideas. Much more I see this
as an ideal or universal truth, to which all men subscribe, and con-
cerning which they differ only in their opinion as to how the ideal
may be attained and in what degree and during what period of
time.”%! Watkins believed, in other words, that assimilationist pol-
icy was akin to self-evident truth. He even coined a new name for
termination, calling it the “Indian freedom program.”

Obviously, not everyone saw things his way. One who did not
was Oliver La Farge, the noted author and advocate of cultural di-
versity. In a companion article to Watkins’s, La Farge commented
on the religious origins of the senator’s beliefs about Indians. He
acknowledged that Indians were, in fact, dark-skinned, but then
added: “In many parts of the United States they encounter in vary-
ing degrees the discrimination and segregation we apply to all dark-
skinned people. It occurs even in Salt Lake City, center of Mormon-
ism, with its special doctrine concerning the origin of Indians.”¢*

To La Farge, the ethnocentrism inherent in Watkins’s ideas was
little more than religiously motivated racism. Yet there is no evi-
dence that the arguments of Indian rights advocates such as La Farge
had the slightest impact on Watkins. Indeed, by the time the two
men had exchanged the above sentiments, Watkins had already
played a key role in the termination of several tribes.

In 1950, few people knew what Watkins intended for Indians or
understood his philosophical underpinnings, but the senator had a
clear idea of what he wanted to do. The time was right, and the
mood of the country perfectly complemented his objectives. All he
needed was an opportunity—another circumstance like the one the
Navajo relief bill offered him. It arrived in January, when a handful
of disgruntled Uintah Utes sent him a long letter complaining about
the state of affairs on the Uintah and Ouray Reservation. They ex-
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plained to the senator how there were “three separate and distinct
bands of Indians on the Uintah-Ouray Indian Reservation, namely
the Uintahs, the Whiterivers, and the Uncompahgre,” and that each
band possessed certain property and benefits that did not “accrue to
the other two bands.” Under the 1ra these Indians had set up a fed-
eral cooperative and agreed to share their resources equally, but the
arrangement was not working. According to the petitioners, “The
rank and file of the Indians never did and do not now understand the
workings of the cooperative where the rights of the separate bands
accrue to all three bands; this leads to endless disputes, bickerings,
and general dissatisfaction. The Indians on the reservation do not
like and do not want the pooling of their resources.”®?

The Indians blamed these problems on the 1rA, under which
they claimed to be “regimented into a socialistic existence.” They
argued instead for a restoration of property to the individual bands,
which, they noted, coincided “with the American concept of prop-
erty rights and has not tines of Communism.”® Not that the au-
thors of the letter were particularly worried about such things—
government by band derivation was no more or less communal than
that of the post-IRa tribal government. They simply wanted to get
the senator’s attention, and playing on his reputation as an anti-
Communist crusader seemed like an effective way to do it.

The Uintahs did not disclose to Watkins the real reason for their
dissatisfaction, which stemmed from the loss of control of their own
reservation. As the descendants of several earlier bands of Northern
Utes indigenous to Utah, the Uintahs gave up their claim to the val-
leys of the Wasatch Front in the 1860s and removed to the Uintah
Basin—hence the name Uintah Utes. The Uintah Reservation be-
longed to them according to the provisions of the unratified Spanish
Fork Treaty of 1865. However, following the Meeker Massacre in
1879, the U.S. government removed the Whiteriver and Uncompah-
gre Utes from Colorado and sent them to the Uintah Basin. This was
not a particularly happy arrangement for the original Uintah inhab-
itants, but at least the Uintahs had the upper hand. Eventually they
learned to coexist with the Whiteriver Utes fairly well, especially af-
ter several of the Whiterivers fled in the reservation in 1906 and were
forcibly returned by the government. The Whiteriver homelands lay
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in close proximity to the Uintah Basin, and the Uintahs understood
the Whiterivers’ sense of displacement. Perhaps they even developed
sympathy for these persecuted kinsmen.

Relations between the Uintahs and Uncompahgres, however,
remained unpleasant. The Uncompahgres had their own agency,
named after their famous chief, Ouray. The B1A administered both
agencies as a single unit (“Uintah and Ouray”), but the two bands
preferred to maintain the separation. Stories are still told of the early
days when the Uintahs would sit in their council circle and make de-
cisions while the Uncompahgres were forced to sit in the back and
keep quiet.® ~

The tables were turned in 1937 when the three Northern Ute
bands elected to incorporate under the provisions of the 1rA. Sud-
denly the two Colorado bands had a voting majority, and the Uin-
tahs lost exclusive control of the tribal government. They still had
the advantage of more experienced and acculturated leaders, since
the Uintah band had a long history of intermarriage with whites and
adoption of other Indians, but this advantage would ultimately lead
to their downfall.

The letter must have seemed like a godsend to Senator Watkins.
He suddenly had evidence that influential members of the largest
and most powerful tribe in his own state wanted to revoke the char-
ter of the tribal government established under the provisions of the
IRA. Doing so would severely undermine sovereign power of the
tribe and diminish the protections of federal guardianship.

Watkins must have also recognized another element in this for-
tuitous convergence of circumstances: a pending settlement in the
Big Ute Case, a long-running suit brought by the Colorado bands of
Ute Indians against the government in the U.S. Court of Claims. The

tribe’s attorney of record was Ernest L. Wilkinson, an acquaintance

of Watkins’s and a fellow member of his Mormon congregation in
Washington pc. Watkins undoubtedly realized that the pending set-
tlement would provide the Ute tribe with a very large sum of money.
And, as chairman of the Senate Subcommittee on Indian Affairs, he
possessed the ultimate authority on how it could be spent.

ERNEST L. WILKINSON AND

EIGHTEEN MILLION DOLLARS

"T'he year 1950 proved to be pivotal for both the termination move-
ment and the Ute tribe on the Uintah and Ouray Reservation. Events
were steadily advancing toward a point at which Senator Watkins
could realize one of his fondest objectives: to subject the most pow-
erful tribe of his own state to his “Indian freedom program.” Before
he could do so, however, several significant obstacles had to be over-
come. Uintah and Ouray was a long-established reservation with an
entrenched BIA presence and educated tribal leaders, and the Utes
had no incentive to go along with Watkins’s program, regardless of
how well supported it might be in Congress. The main problem cen-
tered on the fact that the Utes were a historically significant tribe
with nearly eighteen hundred members—too large, in other words,
to be overlooked by the defenders of Indian rights.

It is doubtful that Watkins could have bypassed these impedi-
ments, even with the considerable congressional support he received
over the course of the next few years, without the dramatic change
in conditions on the reservation that occurred between 1950 and
1954. The person most responsible for creating this change, and
the resulting environment that proved to be ripe for exploitation
by Watkins, was also an acquaintance of Watkins’s, and a fellow
Latter-day Saint attorney and Utahn—Ernest L. Wilkinson.

Scarcely a more dynamic, energetic, yet enigmatic attorney ever
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practiced within the specialized field of Indian law during the 1940s
and 1950s. Wilkinson’s achievements in the courtroom and within
the anterooms of Congress made him perhaps the most successful
Indian claims attorney of his time. As a consequence, most people
assumed that his legal advocacy for Indian rights reflected a per-
sonal commitment to the cause of civil liberty. Wilkinson was an ac-
quaintance of civil libertarians and Indian rights advocates Felix S.
Cohen and Helen Peterson, and he served on the board of directors
for Arrow, Inc., the fund-raising arm of the National Congress of
American Indians, but for reasons that are clear only in retrospect,
he kept his personal beliefs about Indians almost entirely to himself.

Wilkinson’s practice within the field of Indian law came more by
accident than design. In 1928, after a distinguished legal education
at George Washington University Law School and Harvard Univer-
sity Law School (where he received a Doctor of Juridical Science de-
gree under the tutelage of Roscoe Pound and Felix Frankfurter), Wil-
kinson joined the New York City law firm of Hughes, Schurman,
and Dwight. He spent five productive years as a permanent member
of the firm’s staff, and he undoubtedly benefited from the added
prestige bestowed on the firm when the senior partner, Charles Ev-
ans Hughes, was appointed chief justice of the U.S. Supreme Court.
While spending his days practicing law, Wilkinson also held a full
professorship at the New Jersey Law School at Newark, where he
taught law classes five nights a week. He maintained this grueling
schedule until May 1935, when he moved to Washington bc and
formed his own partnership with a fellow Utahn and Mormon, Wal-
ter G. Moyle.! Shortly before he left the New York firm, however,
Wilkinson accepted an assignment to examine certain claims of the
Ute Indians against the United States. The firm had earlier been ap-
proached by Captain Raymond T. Bonnin, who was engaged by the
Ute tribe to investigate the possibility of pursuing these claims. The
partners in the firm initially declined the case because of the limited
prospects of remuneration, but they later decided to accept it on a
pro bono basis.?

At the time, neither Wilkinson nor anyone else in the firm had
any special expertise within the field of Indian law. Nonetheless,
Wilkinson met regularly with Bonnin throughout the first half of
1935 and then, with the blessing of the Hughes firm, continued
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working with Bonnin on the case as a partner in the new Washing-
ton firm of Moyle and Wilkinson. Little did he know then that the
Ute litigation would prove to be the most profitable case in a long
and successful career in Indian law. Eventually, Wilkinson’s law firm
came to represent more Indian tribes than any other firm in the
United States.? ‘

The Big Ute Case, as it came to be known, actually consisted of
four separate claims against the United States filed on behalf of the
Colorado Utes who had been party to the Agreement of 1880 with
the United States. Federal Indian agents negotiated that settlement
in the aftermath of the Meeker Massacre in 1879. Previously, the Ute
legal claim to land in Colorado rested primarily on the Treaty of
1868, which set aside a strip of the western territory approximately
150 miles long and 105 miles wide for the exclusive use of the Utes,
and also the 1874 Brunot Agreement, which ceded 3 million acres
in the southern end of the reservation for an annual payment of
$25,000. A steady influx of prospectors and ranchers threatened to
upend these arrangements before the 1870s came to a close, but the
violent outbreak at the Whiteriver Agency in September 1879 pro-
vided a more convenient justification for abolishing the treaties.

The “Meeker Massacre,” as it came to be known, stemmed in
part from Agent Nathan Meeker’s heavy-handed efforts to trans-
form the Whiteriver Utes into Christian farmers. A relief column of
cavalry sent from Fort Fred Steele in Wyoming escalated the tension
and provoked the violent clash that resulted in the death of a dozen
soldiers and three times that number of Utes. Meeker and the other
men working at the Whiteriver Agency were killed, and their wives
and children were taken as captives.

Anxious citizens of Colorado sought retribution by demanding
that the federal government remove the Utes from their territory,
and the resulting Agreement of 1880 became the instrument of expa-
triation. The Whiteriver band of Utes, participants in the Meeker in-
surrection, were relocated to the Uintah Reservation in Utah to live
among the various bands .of Utah Utes, known collectively as the
Uintahs. The Southern and Uncompahgre Utes were to be settled on
agricultural tracts along the La Plata and Grand Rivers in Colorado,
although the Uncompahgres refused to go to the Grand River area
and followed the Whiteriver band to the Uintah Basin instead. For
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its part, the government agreed to establish a perpetual trust fund of
$50,000 per annum for the Utes and to provide that the funds de-
rived from the sale of their former lands in Colorado would be cred-
ited to the respective bands.

In reviewing these events, Wilkinson discovered that substantial
tracts of the former Ute lands in Colorado had never been sold.
Much of it had been converted to national forestlands or simply re-
mained in government possession because no attempt had been
made to sell it. Wilkinson concluded that the government’s failure to
fulfill its fiduciary responsibility to the Utes constituted the basis for
suing the United States for the value of the unsold lands.*

Determining the basis for a suit proved to be relatively easy
compared to the task of successfully prosecuting these claims in
court. The Big Ute Case presented innumerable obstacles. For one
thing, all of the Utes who were originally party to these claims on
unsold Colorado lands were deceased. For another, federal law pro-
hibited the superintendents of Indian reservations from assisting in
any claim made against the United States, which meant that B1A per-
sonnel at Uintah and Ouray could not cooperate with Wilkinson. Fi-
nally, the most serious obstruction concerned the limitations of the
U.S. Court of Claims. In 1868, Congress barred this court from hear-
ing cases brought by Indian tribes, except as authorized by separate
jurisdictional acts passed by Congress. In other words, Wilkinson
could not bring suit against the United States on behalf of the Ute
bands unless Congress specifically enacted legislation allowing him
to do so.’

Efforts to get a Ute jurisdictional bill through Congress began in
February 1936 and continued unabated for two and a half years.
Congressional rules made it extremely difficult for Wilkinson to
even have the bill considered, since such bills had to appear on the
consent calendar and could be passed over upon the objection of a
single member of Congress. After failing to get action in 1936, Wil-
kinson drafted his own version of the bill. Presciently aware of com-
ing impediments, he included provisions dealing with specific as-
pects of the Ute claim. For example, Wilkinson’s bill made it possible
for the court to consider Ute lands in Colorado in the same light as if
they had been taken by the government under the power of eminent
domain, which in effect meant the Utes could recover the value of
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mineral and subsurface rights as well as the surface rights to the
land.® Through a ceaseless lobbying effort and the judicious inter-
vention of the Utah congressional delegation, Wilkinson’s bill fi-
nally won approval in the House in August 1937 and then in the Sen-
ate in June 1938. President Roosevelt signed the bill into law later
that month, possibly as a personal favor to Secretary of the Interior
Harold Ickes, who favored the bill.”

Passage of the Ute Jurisdictional Act did not lead to immediate
legal action in the Court of Claims. Wilkinson and his staff first had
to undertake a tremendous amount of research into the value of the
former Ute lands. In the meantime, Wilkinson continued to expand
the parameters of the act through a series of five amendments subse-
quently passed by Congress between 1941 and 1948. To put this
achievement into perspective, it should be noted that during the
years Wilkinson lobbied for passage of the Jurisdictional Act and its
amendments, 298 Indian jurisdictional bills were introduced into
Congress, of which only 15 were passed into law. Five of these bills
were Wilkinson’s.®

As a natural outgrowth of his success with Congress, Wilkinson
attracted several other tribes as clients. By the mid-1940s his firm
represented the Klamath Indians of Oregon, the Blackfeet tribe of
Montana, the Northwest Shoshone and Bannock Indians of Idaho,
the Western Shoshone and Paiutes of Nevada, and the Utes of Colo-
rado and Utah. Wilkinson also represented the Menominee tribe of
Wisconsin in association with the firm of Dwight, Harris, Kogel and
Caskey. In the nine cases for these tribes that Wilkinson successfully
brought before the Court of Claims, favorable decisions were ren-
dered in five, with some outstanding issues still pending. However,
Interior Department regulations prohibited Wilkinson from collect-
ing any fees until the cases had been completely settled. As a result,
over the course of ten years of burdensome litigation Wilkinson had
yet to realize any money for the tribes or to earn the slightest com-
pensation for himself or his legal practice.’

Particularly galling to Wilkinson was a decision rendered by the
U.S. Supreme Court on appeal of a case known as Northwestern
Bands of Shoshone Indians v. The United States. As tribal claims at-
torney for these Indians, Wilkinson spent seven years prosecuting
the claim and $12,000 of his own money, only to lose by a decision
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of five to four. Justice Robert H. Jackson based his majority opinion
on the premise that “Indians did not have the conception of a prop-
erty right” and concluded, therefore, that Indian treaties were not
binding legal contracts. His opinion further reasoned that the ques-
tion of compensation for the Shoshones was for Congress to decide
rather than the Supreme Court. Justice Jackson’s reasoning so infu-
riated Wilkinson that he later testified before a congressional com-
mittee that he considered the decision *““the most reactionary Indian
opinion ever delivered by the Supreme Court.”*0

In the meantime, Wilkinson established many contacts in Con-
gress and in the executive branch and developed a reputation as an
expert in the field of Indian claims law. On several occasions he tes-
tified before congressional committees on pending legislation. In
1940, for example, when the Justice Department sponsored legisla-
tion limiting the jurisdiction of the Court of Claims in Indian cases,
Wilkinson presented exhaustive testimony to help defeat the bill.!
His most impressive performance before Congress, however, came
in 1945, when he appeared before the House Committee on Indian
Affairs to urge the creation of an Indian claims commission. On this
occasion he informed the committee members that he had never
been very “enthusiastic” about previous claims commission bills,
because they invariably included provisions allowing Congress to
override awards rendered by the commissioners.’ In his opinion,
this would amount to retrying the cases in the legislative branch and
would extend the life of the commission “years longer.” Wilkinson
favored legislation that would create a claims commission with the
power to render judgments with finality and to do so within a set
number of years. He testified that he “would be very much in favor”
of limiting the claims to a five-year filing period, and added that “‘the
Commission must terminate in ten. I would not like to see a perma-
nent commission here.”"3

After offering his general views on the status of claims litigation,
Wilkinson read the text of H.R. 1198, a bill to create a claims com-
mission, and then offered a series of amendments. Many of his sug-
gestions were substantive in nature, including provisions to allow
the commission to hear cases filed on the basis of “unconscionable
consideration,” to disallow government offsets against amounts
awarded to tribes, and to deny the government the defense of res
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judicata in most instances.'* House committee members were im-
pressed with Wilkinson’s recommendations, as was the associate
solicitor of the Interior Department, Felix S. Cohen, author of the
Handbook of Federal Indian Law and arguably the foremost au-
thority on Indian law in the United States. In fact, Wilkinson and
Cohen jointly redrafted the bill and then spent two months pre-
paring a comprehensive report on the same for the House commit-
tee.’* After several months of intensive lobbying by Wilkinson and
others, the redrafted bill (H.R. 4497) passed both houses, but the
Senate version significantly curtailed the more liberal provisions in-
serted by Wilkinson and Cohen. When the conference committee
met to reconcile the two versions of the bill, Wilkinson provided the
members with a comprehensive booklet explaining the reasons be-
hind the Senate amendments and the pertinent facts to refute them.
Armed with Wilkinson’s “bible,” House committee members suc-
cessfully reinstated virtually all of the House provisions, and both
houses passed the conference version of the bill on 2 August 1946.%°

The members of the House Committee on Indian Affairs appre-
ciated Wilkinson’s efforts, and one of them, Charles R. Robertson of
North Dakota, wrote to him and, after recounting Wilkinson’s ef-
forts to testify before committees, draft amendments, and lobby re-
lentlessly, noted: “I have come to regard you in the highest, and am
certain that the Indians throughout the country owe you a debt of
gratitude for your work. I consider you unequaled as a lawyer in the
representation of Indian Tribes.” In a letter to another attorney,
Robertson offered the opinion that the bill would never have passed
Congress without “the constant efforts put forth by Mr. Wilkin-
son. . .. I will say to you in perfect candor, that Mr. Wilkinson is
more responsible for it than any member of Congress.”?

Wilkinson possessed complex motives for his involvement in
creating the Indian Claims Commission (1cc). He knew the diffi-
culties involved in litigating Indian claims. His own experience had
been costly and frustrating, and his motivations undoubtedly
stemmed in part from a desire to be compensated for his efforts. The
drawn-out nature of these cases meant that attorneys engaged in In-
dian claims cases literally waited for years to collect their fees. Wil-
kinson noted that an attorney might invest vast amounts of time and
labor in a case, placing faith in the justice of the courts, only to find
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(as he had in the Northwestern Bands of Shoshone Indians case)
that the courts might elect not to render a decision and refer the en-
tire matter back to Congress.

It is also interesting that Wilkinson’s testimony echoed the pre-
vailing sentiment in the House that the claims commission should
be established for a limited duration only. As the leading partner in
a firm that specialized in Indian claims litigation, Wilkinson had ev-
ery reason to favor an extended period for filing claims against the
government. The fact that he did not suggests that he had still other
motivations for his actions.

At the very time Wilkinson worked in partnership with Felix
Cohen to rework the Indian Claims Commission Act, he and the
members of his legal staff prepared to litigate a series of important
cases for the Ute Indians of the Uintah and Ouray Reservation. In
time his actions would reveal a furtive desire to use judgment funds
to settle accounts between that tribe and the federal government as
a preliminary step toward termination. Did he intend the machinery
of the 1cc to function in the same manner? Although he never pub-
licly expressed such sentiments, there is one tantalizing (though cir-
cumstantial) piece of evidence to suggest that Wilkinson viewed the
entire process of claims adjudication as a prelude for ending the
trust relationship. In August 1946 he invited Ute tribal members
Lawrence Appah, Julius Murray, and Rex Curry to come to Wash-
ington DC and accompany him to the signing of the Indian Claims
Commission Act in the White House. Also included in the delega-
tion were representatives from two other important tribal clients of
the Wilkinson firm: James G. Frechette, chairman of the Menominee
Business Committee, and Boyd J. Jackson, secretary of the Klamath
Business Committee.'® Was it mere coincidence that Wilkinson rep-
resented the three most prominent tribes subjected to termination in
the following decade?

Regardless of the answer to that question, there is little doubt
that Wilkinson was also motivated by a deep desire to try to rectify
some of the wrongs committed against the Indians by government
officials and the American people. His testimony before congres-
sional committees frequently pointed to the many injustices suffered
by Indians.” In no case was this desire more evident than in his pros-
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ecution of claims against the government in the four cases known
collectively as the Big Ute Case, which lasted fifteen years.

The most important of these cases sought to recover the surface
and subsurface value of 4.4 million acres and the subsurface value of
an additional 790,000 acres of Colorado land ceded by the Utes in
the Agreement of 1880 and retained by the government. Wilkinson
filed the claim on 22 November 1941 and spent the next six years
bringing the case before the court. The subsequent cases (filed on 15
October 1945 and 30 December 1946) involved claims for the pro-
ceeds of land sold or disposed of by the government, lands set aside
as a naval oil reserve, and lands withdrawn for inclusion into na-
tional forests.? Wilkinson won an interlocutory (provisional) decree
from the court that the Utes were entitled to damages in these cases,
but the process of determining the amount of the damages and cal-
culating probable government offsets took many years and involved
a truly monumental effort to gather evidence. For example, it took
two and one-half years for the secretary of the interior just to deter-
mine the amount of former Ute land retained by the government.
Naturally, determining the valuation of such vast tracts of land
proved to be one of the most difficult tasks faced by the prosecution.
Wilkinson employed the most competent land appraisers, agrono-
mists, and field inspectors he could find to conduct range surveys
and classify the topography and soil conditions. Meanwhile, staff
members worked for nearly a year at the National Archives micro-
filming thirty-six thousand pages of documents dealing with the Ute
land claims in an effort to establish prior Ute ownership.**

Hearings to determine the surface value of the former Ute lands
finally got under way in August 1947 and lasted sixteen consecutive
weeks. The hearings produced more than 10,000 pages of evidence,
testimony from 180 witnesses, and 34,504 pages of transcript.?? Fol-
lowing the hearings, both sides had to submit findings to the court
—a process that took more than a year—and then on 17 March
1950 the court finally rendered a decision on the damages for the
surface value. Wilkinson had won a complete victory: the Ute lands
were valued at $1.70 per acre, more than four times what the govern-
ment had claimed. Following this rather stunning setback, the gov-
ernment began in earnest to negotiate a consolidated settlement for
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all four Ute cases. Both sides reached agreement on 13 July 1950: the
United States would pay the bands of Colorado Utes $31,938,473—
the largest judgment ever rendered against the United States to
date.

The successful outcome of the Ute cases constituted Wilkinson’s
greatest achievement as an attorney. It brought him wealth and a
modicum of fame, and perhaps not coincidentally, a calling from the
Mormon Church to serve as the president of Brigham Young Uni-
versity.?* Moreover, Wilkinson clearly deserved the credit. Winning
such animmense and complicated set of cases required an extraordi-
nary amount of perseverance and self-confidence. Wilkinson pos-
sessed these qualities in abundance, but even he later admitted that
the task had been overwhelming. At the hearing on his fee, Wilkin-
son told the court, “Had I known of the hurdles in the way when I
began, I may not have had the courage to undertake this vast litiga-
tion. But having started it, I was determined, in the language of my
youth in Hell’s Half-Acre [ Wilkinson’s nickname for his childhood
neighborhood on the outskirts of Ogden, Utah], that ‘Come hell
and high-water’ I would not quit.”® The court, in recognition of his
diligent work performed on behalf of the Utes, determined that Wil-
kinson was entitled to 8.75 percent of the $31,938,473 judgment—a
fee that amounted to nearly $2.8 million.? The fee was so large, in
fact, that some members of Congress called for hearings to deter-
mine if Wilkinson and other claims attorneys were taking unfair ad-
vantage of the Indians.?”

Without question, the Colorado judgment changed the course
of events—both for Wilkinson and for the Ute tribe. According to
the complex formula worked out by government and tribal attor-
neys, the Uncompahgres and White River bands, as the principal ag-
grieved parties, received 6o percent of the award, while the Southern
and Ute Mountain Utes of Colorado received 40 percent. Adjusted
for Wilkinson’s $2.8 million attorney fee, the Uncompahgres and
White River Utes received slightly more than $18 million.”® Yet these
long-anticipated riches generated vexing new questions for tribal
leaders and government officials. The most pressing question con-
cerned the matter of access to the funds, for the Ute Jurisdictional
Act (in keeping with the usual pattern of such legislation) stipulated
that any funds awarded to the tribe would require congressional ap-
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propriation. In other words, the Utes might have won an $18 million
judgment against the government, but how they used the money still
depended on the will of Congress.

Naturally, Wilkinson had his own ideas about how the tribe
should make use of the funds. These he shared with very few others,
and then only discreetly. To answer the demands of the newspapers,
Wilkinson had his firm prepare a lengthy press release in advance of
the news of the settlement. Most of the document simply explained
the Ute cases and gave details of the settlement, but in an attempt to
clarify the issue of how the money would be used (and especially to
dispel fears that the Indians would simply be given the money), the
press release noted the following:

The $31,500,000 will not be immediately paid to the Ute Indians
as it would be in the case of white citizens. Instead, it will be
deposited in the Treasury of the United States, and Congress,
from time to time, will decide how it should be spent for the bene-
fit of these Indians. In total amount, it represents over $10,000 for
each man, woman and child in the Ute Tribe. At the present time
the Utes are divided into three different groups, each of which has
a Business Committee which largely governs the affairs of each
group of Indians, [and] they contemplate using large parts of the
fund for housing, better medical care and hospitalization, the con-
struction of additional schools, and the building up of a large live-
stock industry for the Indians.?

The foregoing made it sound as if the tribe, working cooperatively
with Congress, would decide how to appropriate the money. But the
document went on to suggest how this might be accomplished:
“The awarding of these large judgments to the Ute Indians, it is
planned, will make them self-supporting and probably make it un-
necessary for the government to continue large appropriations for
the support and education of these tribes.”*

Most readers probably failed to discern the meaning of this last
point, coming as it did near the end of the rather long press release.
But a close reading renders at least two important revelations: first,
that the awarding of the judgment money would eventually result in
termination of the Utes (or something very near to it); and second,
that such an outcome had, in fact, been planned.
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The question is, planned by whom? If Wilkinson had been plot-
ting with terminationists in the BiA, he conducted his business in a
very confidential manner, because no public or private records to
that effect have yet emerged. A more likely scenario is that Wilkin-
son harbored terminationist sentiments but possessed enough pro-
fessional acumen to keep them to himself. In this fashion he could
work in concert with those in government who shared his objectives
while simultaneously protecting his reputation as a defender of In-
dian rights.

That Wilkinson possessed a reputation as an Indian rights advo-
cate is beyond dispute. His previous involvement with Felix Cohen
in drafting the Indian Claims Commission Act led many activists to
assume that he shared their devotion, and the favorable judgment in
the Big Ute Case enhanced this image considerably. After news of
the settlement appeared in the press, Wilkinson regularly received
solicitations from Indian rights organizations for contributions or
assistance, as well as correspondence from leading rights advocates
Helen Peterson of the National Congress of American Indians and
Oliver La Farge of the Association on American Indian Affairs. Cul-
tivating a reputation as a defender of Indian rights made good sense
from a business point of view and brought many new clients to Wil-
kinson’s firm, yet in virtually every instance Wilkinson maintained a
polite distance from these groups. In June 1950, for example, La
Farge wrote to Wilkinson requesting information for an article he
was then writing for the Atlantic Monthly about American Indian
civil rights. La Farge wanted to know if Wilkinson would share with
him “specific citable instances” of discrimination toward Indians,
but he received only the cool reply, “I regret that I cannot comply
with your request immediately. At this particular time I am unusu-
ally busy with the litigation of several large cases.” It is true that
Wilkinson’s practice kept him very busy, but his response to La Farge
seems unusual when compared to the volume of correspondence Wil-
kinson maintained with friends, Mormon Church leaders, and other
acquaintances. In most instances, Wilkinson proved more than will-
ing to tender assistance in matters he considered important.

The truth is, Wilkinson did not share Indian rights advocates’ en-
thusiasm for a pluralistic society. He was a devout, conservative
Mormon who firmly believed in the Book of Mormon doctrines con-
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cerning the origin and destiny of American Indians. He never pub-
licly expressed an admiration for Indian culture or any particular
desire to see it preserved. Wilkinson kept his opinions to himself,
however, since he relied upon Indian tribes to make up his clientele.

After the settlement of the Ute cases, the world of Indian affairs
occupied considerably less of Wilkinson’s time and energies. Not
long after he had exchanged letters with La Farge, Mormon Church
leaders offered him the presidency of Brigham Young University. He
accepted in July 1950 and spent the next six months finishing his
work on the Ute cases (including matters related to his fee) so that
he could move to Provo and assume his university responsibilities
early in the new year. But Wilkinson did not formally resign his po-
sition in the Wilkinson, Cragun and Barker law firm. Instead, he
established a working arrangement with his brother Glen A. Wil-
kinson. Hereafter, Glen would manage the Washington office and
forward all pertinent business to Provo, allowing Ernest to continue
working as both claims attorney and university president.”

The walls of academia, however, could not shelter Wilkinson
from the gathering storm in Indian affairs. Over the next few years,
as the termination movement gathered momentum in both Con-
gress and the BIA, Indian rights advocates continued to press Wilkin-
son to lend his influence in opposition to the new policy. Just as be-
fore, Wilkinson preferred not to be become involved, except he now
found it more difficult to maintain his distance. Most of the tribes
he eatlier represented before the Court of Claims (and in some cases
continued to represent before the 1cc), including the Menominees,
Klamaths, Utes, and Turtle Mountain Chippewas, were specifically
targeted for termination. In large part this peculiar circumstance
was owing to Wilkinson’s effectiveness as a claims attorney, since all
of these tribes were then in the process of winning, to varying de-
grees of success, large settlements against the United States.”

The actual selection process seems to have been under the pri-
mary control of Watkins’s Subcommittee on Indian Affairs. Al-
though the Utah senator and his committee colleagues based their
decisions more on ideological considerations than actual readiness,
success in the courts undoubtedly worked against tribes that won
favorable decisions. Committee members found themselves equip-
ped with a potent argument for terminating specific tribes: since
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past grievances had already been adjudicated for these Indians, the
government no longer “owed” them anything. Wilkinson bore the
responsibility for this development more than anyone else. In fact,
he generally agreed with this line of reasoning, and as long as Wat-
kins and his committee adhered to it Wilkinson had little reason to
oppose the termination process.

As members of the close-knit Washington Mormon community,
Wilkinson and Watkins were well acquainted and shared many of
the same perspectives on religion and government. When Watkins
entered the Senate in 1947, Wilkinson sent him reading material on
Franklin D. Roosevelt that portrayed the former president in a very
negative light, and over the years they continued to exchange arti-
cles and notes on perspectives they held in common.** Both were
anti-New Deal conservatives and stridently opposed to what they
considered “paternalistic”’ government. As a United States senator,
Watkins’s views were well known to his constituents and anyone
else who cared to follow proceedings in Congtess, but in the early
1950s Wilkinson’s were decidedly less known. Few people realized
that he was every bit as ideologically committed to conservatism as
his senatorial counterpart. Wilkinson later wrote that he became
disenchanted with the Democratic Party in the 1930s because he
“could not reconcile the amalgamation of more and more powers in
the growing federal bureaucracy with what he believed the United
States Constitution specified.”* By 1945 he had become an ardent
opponent of the Roosevelt and Truman administrations, and in Au-
gust of that year he delivered an address in Washington pc in which
he stated that “there can be no greater menace to our country than
the doctrine preached by some in high places—that our country
owes us a living. If that doctrine be accepted by the majority of the
people, we are in a great danger as a Nation.” Later in life Wilkin-
son repeatedly denounced what he called “socialism,” or more par-
ticulatly the “welfare state,” which he said “debases and deprives
man of his free agency, and which unless arrested, will ultimately
spell the doom of our Republic.”¥”

It is not hard to see how Wilkinson’s personal ideology led him
to privately support Watkins’s efforts to demolish the B14, given the
paternalistic relationship between the bureau and Indian tribes. But
Wilkinson also shared another common bond with Watkins: a life-
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time of activity in the Mormon Church. Both men were partici-
pating members of the Washington Dc congregation, and Wilkinson
seems to have admired the way the senator blended his church and
civic duties. In the summer of 1950 he authored a brief article about
Watkins’s church service that appeared in The Chaplain, an army/
navy journal for Protestant chaplains. Wilkinson took care to notify
church leaders of his efforts to promote the Mormon senator, and
the article was subsequently reprinted in the church-owned Deseret
News and was also noted in the Church News, a weekly supplement
to the Salt Lake City newspaper.3®

Wilkinson’s apparent esteem for Watkins reflected that of many
church leaders and members. As the termination effort gathered mo-
mentum, other Mormons also privately supported Watkins’s efforts
to “free” the Indians and abolish the BiA. In February 1952 the
Church News reprinted an editorial from the Los Angeles Herald
Express that raised the question, “As we celebrate ‘Bill of Rights
Week,” shouldn’t we also do something about providing a Bill of
Rights for the American Indian? Shouldn’t we free him from the vir-
tual slavery imposed upon him by the grasping greediness of the In-
dian Bureau? . . . Why don’t we smash this bureau once and for all
and give the Indian the chance to be proud of the fact that he is an
American?”¥

Arthur Watkins could not have expressed these sentiments bet-
ter if he had written the editorial himself. But some church leaders
were more temperate than the editors of the Church News. In partic-
ular, Elder Spencer W. Kimball, a member of the Quorum of Twelve
in the leadership hierarchy and a longtime advocate for Indian mem-
bers of the church, wanted to know what Wilkinson thought about
the termination issue. In July of the same year Kimball forwarded
to Wilkinson a letter from a church member who had complained
of her dealings with the Bia, and he took the opportunity to ask
Wilkinson his feelings on the subject. Responding directly to the
woman’s criticisms in his reply to Kimball, Wilkinson offered a rare,
candid expression of his views:

I suspect that her main purpose is to have something done about
the Indian Bureau, about which all indians [sic] complain, but
very few have any constructive suggestions. I hold no brief for the
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Indian Bureau. I would be inclined to liquidate it as soon as possi-
ble, i.¢., as soon as the indians on the respective reservations are
able in any way to govern themselves. The tragic thing however,
is that bills were introduced in the last Congtess to that purpose
and the Indian Commissioner announced his intention of giving
up supervision of certain indian reservations, whereupon the indi-
ans of those reservations reversed their attitude and didn’t want
to be made free. This situation spells out what has always been
my feeling. When once you force upon a people governmental
paternalism, it is extremely difficult to ever get rid of it. The indi-
ans really expect the government, in large part, to take care of
them. Yet I know that they have many things [of] which they can
justly complain.*

From the perspective of his own experience, and as a result of
a long legal relationship with Indian groups around the country,
Wilkinson knew full well that Indians as a people had been much
wronged. But as an ideological conservative and devout Mormon
he thought only in assimilationist terms and, like Watkins, never
seemed to consider that there might be something in Indian culture
worth preserving. He differed from his senatorial counterpart only
in the degree of his experience, which at least provided him a basis
for understanding that the process would require a certain amount
of time. It is doubtful that Wilkinson envisioned a grand program
for “liberating” Indians in the same way Watkins did, but his Mor-
mon theology and conservative nature at least led him along the
same ideological path.

After assuming the presidency of Brigham Young University,
Wilkinson converted to the idea that education held the key to the
assimilation process. He went to great lengths to obtain federal
funds to educate Indian students at the university. At one point he
even suggested that special efforts should be made to recruit mem-
bers of the Ute tribe in the hope that tribal leaders might be induced
to donate some of the Colorado judgment money to the school.*!

In the meantime, Ute tribal leaders busily worked out the details
of a comprehensive plan to use the judgment funds for the better-
ment of the tribe, and the evidence suggests that Wilkinson had a
hand in this effort as well. But before anything could be presented to
Congress—or, for that matter, before Wilkinson could even claim
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his attorney fee for the Ute cases—an agreement had to be reached
on the Uintah and Ouray Reservation on how the money would be
divided between the three bands. Strictly speaking, the money be-
longed only to the bands expatriated from Colorado—the Uncom-
pahgre and Whiteriver bands—since the Uintah Utes of Utah had
not been a party to the litigation. However, the issue was compli-
cated by the fact that Uintah Utes had been forced to share their res-
ervation with the two Colorado bands without compensation for
the past seventy years, and in 1937 they had incorporated with the
Colorado bands under the provisions of the 1rRA. Thus, from a legal
perspective all three bands existed as one tribe. In reaching a settle-
ment in the Big Ute Case, both Wilkinson and the attorney general,
Howard McGrath, feared that if the judgment monies were not
shared equally between all three bands, the Uintahs might file suit
against the other two bands, the tribal government might dissolve,
and the negotiated settlement might become entangled in a web of
charges and countercharges. Wilkinson must have also realized that
such an eventuality, should it come to pass, would postpone the set-
tlement indefinitely, to say nothing of his long-awaited attorney fee.

The Uncompahgres and the Whiterivers had no obligation
whatever to share the judgment funds, a fact that complicated the
situation tremendously. Moreover, an attempt to impose an agree-
ment requiring them to share their money with the Uintahs would
leave the government liable for misappropriating it.*?* Any solution
Wilkinson and the government officials reached, therefore, had the
potential for decisively altering the future of all three bands—col-
lectively and individually.

The settlement provisions negotiated by Wilkinson and the Jus-
tice Department officials ultimately had exactly that kind of impact.
In the beginning, however, the attorneys decided that the best course
of action was to try to convince all three bands to share the money
of their own accord. For Wilkinson, it meant personally traveling to
Uintah and applying his considerable powers of persuasion on the
collective tribal membership. The rewards inherent in the strategy
seemed to outweigh the risks, so Wilkinson arranged a special three-
day conference with the tribe, to be held 29 May through 1 June
1950. As a last precaution, he also discussed the proposed settlement
with Senator Watkins, who offered his full support.*?
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The most important meeting was a General Council session
held the first day. Only the Uncompahgres and Whiterivers were
specifically invited. Wilkinson attended, accompanied by his associ-
ate John S. Boyden, the tribal legal council and affiliate of the Wil-
kinson, Cragun and Barker law firm; Rex Curry, chairman of the
Tribal Business Committee; and several members of the local and
national press. Wilkinson fully understood the import of what he
needed to accomplish, but like any good lawyer, he turned the tables
on the tribal membership and made it seem as if they were responsi-
ble for the arrangements that had already been reached. He opened
the conference by stating, “This is probably the most important
meeting that you Ute Indians have had since the Whiterivers and the
Uncompahgres were driven from the State of Colorado and placed
on this reservation.”* He then informed the assembled Utes of the
details of the settlement: the Uncompahgre and Whiteriver bands
would receive their share of the $32 million judgment, provided they
approve the terms negotiated with the Department of Justice. But
therein lay the difficulty. The judgment applied only to the Colorado
bands and not the Uintahs. Wilkinson obviously hoped for a demon-
stration of tribal unity at this point, but he was quickly disap-
pointed. No one volunteered the idea that the funds should be
shared by the three bands. In fact, one old gentleman offered the
opinion that the money should be retained by the Uncompahgres
and the Whiterivers as a method of keeping it out of the hands of the
mixed-bloods Uintahs.®
Realizing that his strategy verged on failure, Wilkinson seized
the offensive. He told the assembly, “You seem to think that you can
settle this case without settling the dispute between yourselves. You
can’t. The Attorney General has already told me he will not consent
to any settlement in this case unless you Indians get together and set-
tle your own differences.”* He then offered a long recital of the ad-
vantages the Uncompahgres and Whiterivers received by living on
Uintah land—including per capita payments derived from oil royal-
ties. The argument had a telling effect. Wilkinson asked them to
consider the loss of all future oil and mineral revenues, which legally
belonged only to the Uintahs. He also pointed out that the Uintah
Utes had their own claim pending before the 1cc, the proceeds of
which would be similarly distributed between the bands. In short, he
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argued that the three bands should pool their resources and operate
as one tribe.¥
. Unfortunately, Wilkinson presupposed a degree of unity that
did not exist on the reservation. The tribal elders of the Uncompah-
gres and Whiteriver bands asked for more time to consider the issue,
but Wilkinson and his associates countered that the tribe had to de-
cide immediately or wait another year for a new session of Congress
to appropriate funds. As tensions mounted, some of the elders
turned their anger toward the Tribal Business Committee and its
chairman, Rex Curry, for not keeping the tribe informed of these
surprising new developments. Even Oran Curry, an Uncompahgre
elder and Rex’s father, turned to his son and said, “One party here
isn’t going to do our business for us,” thereby insinuating that the
Business Committee members were guilty of duplicity.*®
With the meeting rapidly unraveling, Wilkinson informed the
assembly that he had to travel back to Washington immediately and
that Attorney General McGrath awaited their decision. Oran Curry
again argued against haste. “We’ve waited these thirteen years,” he
said. ““I think we can still wait again. Another five years won’t mat-
ter.”* Other tribal members argued that they needed the money
desperately and could wait no longer. As the meeting dissolved into
bickering, many Uncompahgres and Whiterivers walked out. Even
the few members of the Uintah band in attendance argued that the
matter should be settled between the three bands, since their own
future interests were at stake and most of the Uintahs were not even
present. Nevertheless, Wilkinson and his associates called for a vote
of the Uncompahgres and Whiterivers on the proposal to share the
judgment money with the Uintah band, and only 121 members
raised their hands. The majority of those still in the hall (only 246
members of the two bands remained) refused to vote either way on
the measure.®
Wilkinson had his agreement, or at least he interpreted the vote
that way. Specifically, Tribal Resolution no. 3 (formally adopted on
3 June 1950 by the Tribal Business Committee on authority of the
vote in the General Council) stated that (1) ownership and distribu-
tion of funds derived from judgments against the United States, (2)
th.e land within the Uintah and Ouray Reservation, and (3) oil and
mineral incomes derived from the reservation land all belonged to
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the Indians of the Ute tribe “without regard to band derivation.”*!

Justice Department officials apparently had concerns about the ade-
quacy of the resolution, because they further required the Tribal
Business Committee to sign a formal release statement protecting
the government from possible suits by stipulating that the govern-
ment was not a party to the agreement and not responsible for im-
plementing it.>> These concerns paled in comparison to Wilkinson’s.
He felt that a release statement, though a positive step, was still in-
sufficient, and he took the matter several steps further by directing
his brother in the Washington office to draft the agreement into leg-
islation and offer it to Senator Watkins’s Subcommittee on Indian
Affairs.”® Watkins shepherded the bill through Congress without
difficulty, and the Utes duly found that their “agreement” had ac-
quired the additional force of federal law.

The fact that Wilkinson resorted to such extraordinary mea-
sures reveals the precarious nature of the “share and share alike”
agreement he engineered. Even as a Washington claims attorney, he
had little experience in actual tribal affairs and had not fully appre-
ciated the depth and seriousness of the divisions between the three
bands. After the 29 May meeting, however, he acted swiftly to solid-
ify the arrangement. On 26 July he again visited the reservation and
met at length with the Tribal Business Committee. He had much to
report as to the status of the Colorado settlement and related issues.
Wilkinson asked the committee to make a review of his services for
the government and to decide how to pay John Boyden for his nego-
tiations with the Southern and Ute Mountain Utes. He wanted to
know, for example, if Boyden’s services should be charged against
his own commission. These actions corroborate the view that once
the settlement had been reached with the Department of Justice and
the two Colorado bands, Wilkinson turned his attention to collect-
ing his fee.

One issue remained, however, and it threatened to unravel the
entire settlement: the ongoing dispute between the mostly full-
blood members of the Uncompahgre and Whiteriver bands and the
mixed-blood members of the Uintah band. The controversy that
surfaced at the 29 May General Council meeting represented only
the tip of the iceberg, as arguments about how these mixed-blood
people gained membership in the tribe and what to do about them
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had occupied the tribal members for decades. The Uintah Utes had
a history of intermarriage with non-Indian populations that dated
back to the years of pioneer settlement in Utah. Many of the mixed-
bloods were also descendants of other tribes—mostly Shoshone,
Paiute, and Navajo——whose ancestors had married into one of the
several Utah bands that came to be known as the Uintahs.>* Wilkin-
son had a solution for this problem as well. Although the minutes of
the 26 July 1950 meeting curiously make no mention of the matter
(possibly because Wilkinson preferred to keep it from tribal scru-
tiny), the Tribal Business Committee debated and passed a new
ordinance defining “Indian blood” for purposes of future mem-
bership. The new ordinance simply stated that “all Indian blood
possessed by persons whose names appear on the census roll of July
1, 1935 shall be deemed to be Ute Indian blood.”ss

Wilkinson probably proposed (or at least supported) this effort
because he saw it as a method of defusing the mixed-blood contro-
versy, since it made all tribal members equal as far as tribal descent
was concerned. According to the ordinance, Indians adopted into
the tribe from other tribes prior to 1935 would be defined as Utes,
or at least whatever degree of Indian blood they possessed would be
considered Ute blood. But Wilkinson’s efforts contributed only to
the latest in a long series of attempts on the part of the Tribal Busi-
ness Committee to settle the issue. The mixed-blood controversy
had been simmering throughout the previous spring and into the
summer, and with the news of the settlement in the Colorado cases
the issue finally came to a boil.

The 26 July 1950 ordinance was designed to support another
one passed by the Tribal Business Committee on 17 March 1950.
The earlier effort restricted future membership in the tribe to per-
sons possessing one-half or more “Ute Indian blood.” Bureau offi-
cials mishandled the ordinance passed in March, however, necessi-
tating a series of corrections. Eventually, Rex Curry wrote a long
letter to Interior Secretary Oscar L. Chapman explaining the entire
situation. Curry argued that the mixed-blood question had been
one of “long controversy” on the reservation, one that “flared up”
from time to time, especially when the tribe distributed per capita
funds. He went on to note that the discovery of oil on the reserva-
tion, combined with the announcement of the Colorado judgment
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against the United States, had the effect of attracting many “bona-
fide [sic] Ute Indians” back to the reservation, where they were
nonetheless “regarded with suspicion.” Curry also took note of the
small group of Uintah mixed-bloods who had earlier petitioned
Watkins asking for the repeal of the 1ra, but he incorrectly assumed
that they wanted nothing more than individual allotments and a lift-
ing of restrictions on tribal enrollment. Naturally, full-blood Utes
were alarmed by these developments. It seemed to many, Curry
noted, that “the majority of the mixed blood Indians have had little
to do with tribal government but seemed to be the first to ask for
loans, free wood, poles, posts, grazing etc.”*

For all of these reasons, real and imaginary, the full-blood lead-
ers sought to restrict tribal membership. They encountered many
difficulties. When the Tribal Business Committee first attempted to
change the tribal membership provision to one-half (or more) Ute
blood in March, tribal superintendent Forrest R. Stone doubted the
legality of the proposal, and instead of signing it and forwardi'ng it
to the secretary of the interior, as the ratification process required,
he sent the ordinance to an attorney for a legal opinion. Meanwhile,
bureau officials knew nothing of the new membership ordinance un-
til Wilkinson informed them of its existence, whereupon Erma O.
Hicks, acting chief of the B1a’s Division of Tribal Relations, immedi-
ately wired the tribe and asked for a copy.”’

Stone’s action, or rather lack of action, effectively scuttled the
ordinance, since by law he had to sign it within ten days and forward
it to the secretary of the interior for approval within ninety days.
Further attempts of the Tribal Business Committee to get the secre-
tary to review the matter only muddled the situation, since a hastily
drafted second ordinance called for a restriction of tribal member-
ship to those of one-half (or more) Indian blood—and failed to in-
clude the important Ute qualifier in the definition.”® Befuddled bu-
reau officials had no choice but to rescind the ordinance, although
with some apparent reluctance. One internal BIA memorandum

characterized Stone’s action in withholding the original ordinance
for more than ninety days as “inexcusable.””

At any rate, Wilkinson supported the 26 July 1950 ordinance as
a method of clarifying the tangled mess of tribal membership and
protecting his “share and share alike” agreement upon which the
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Colorado judgment was based. As previously noted, this third at-
tempt to rectify the situation simply stated that those persons whose
names appeared on the tribal rolls as of 1 July 1935 were deemed to
have “Ute blood.” Curry explained in his letter to the secretary of
the interior that redefining blood quantum in this way meant the
tribe would not need to go beyond 1935 to determine the degree of
Ute Indian blood for future members. In every respect, the 26 July
ordinance reflected Wilkinson’s desire that the tribe function as a
unified whole rather than by band or tribal ancestry. He undoubt-
edly knew that intratribal squabbling over the judgment monies had
the potential to unravel the entire Colorado settlement, which le-
gally required that the three Ute bands at the Uintah and Ouray Res-
ervation accept the funds as a whole or not at all.

The tribe’s mixed-blood members probably would have wel-
comed Wilkinson’s approach to solving the membership contro-
versy had they been aware of it, since they already had serious reser-
vations about the earlier ordinance. By requiring one-half Ute blood
for future membership in the tribe, the Tribal Business Committee
inadvertently disinherited the future heirs of current members. In
September, Elizabeth Curry Bumgarner, Rex Curry’s sister, orga-
nized a protest against the ongoing attempt to restrict tribal mem-
bership. She and more than sixty other prominent members of the
mixed-blood faction (chiefly Uintah band members) drafted a reso-
lution questioning the logic and the legality of these ordinances.
They noted that it unfairly discriminated against the more mixed
Uintah heirs, despite the fact that the reservation now belonged to
the “Ute Tribe as a whole” and not to specific groups. The petition-
ers also pointed out that the ordinance placed an undue restraint on
marriage, which not only restricted the rights of parents to pass on
inheritance to their children but also potentially encouraged “un-
lawful cohabitation.”®

The mixed-blood group’s “restraint on marriage” argument
must have provoked the consternation of bureau officials and mem-
bers of the Tribal Business Committee, because they had already
been warned of potential legal complications arising from just such
a predicament. In 1947 the Business Committee had requested a le-
gal opinion from the Wilkinson, Cragun and Barker law firm on an
eatlier proposal for a blood quantum restriction on membership and
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received a discouraging response. The Wilkinson firm found legal
precedents dating back to 1897 that upheld the rights of mixed-
blood offspring of tribal members. The firm also found that section
19 of the IrRA rendered it “mandatory that individuals with a quan-
tum of Indian blood of 5o percent or greater be accorded membert-
ship in the tribe.” Research into the status of the mixed-blood Utes
yielded an even more significant deterrent to tribal attempts to cur-
tail the rights of these people: according to tribal lore, the mixed-
blood families adopted into the tribe—the Shoshones, Paiutes, Ban-
nocks, and so forth—were adopted under a provision that their
children marry tribal members. The full-blood Utes argued that the
mixed-bloods never kept this promise. However, the firm found that
such a contract, if it ever existed, would be “void from the begin-
ning” because it would function “in restraint of marriage.”®!

For the time being, bureau officials decided that they could af-
ford to wait and allow the Utes time to resolve the disagreements
among themselves. In part this attitude derived from the fact that
the BIA was itself divided into factions over the termination issue
and the fate of tribes receiving large judgments in claims cases. But
not everyone could wait. Many on the Uintah and Ouray Reserva-
tion needed money desperately and anxiously waited for the tribe
and the bureau to settle on a formula for distributing it. Finding a
solution, however, proved much more difficult than anyone could
then imagine.

In less than four years, disagreements over who would be enti-
tled to these funds and how the money would be utilized by the tribe
pitted the full-blood Colorado bands against the mostly mixed-
blood Uintah Utes, thereby destroying the fragile balance between
them. In mid-1950, however, the equilibrium was preserved, largely
because the goals and objectives of the mixed-blood group paral-
leled Wilkinson’s own. At the time, Wilkinson sided with the mixed-
bloods in desiring to have the tribe function as a whole rather than
by factions. Both wanted the Colorado judgment funds to be distrib-
uted to all members in a manner that would accelerate the develop-
ment of the tribe and its resources. Since the mixed-bloods repre-
sented the more acculturated elements of the tribe, it seemed logical
that they would make the best use of funds in the interim. Bum-
garner took up this line of reasoning with the secretary of the inte-
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rior in the cover letter she wrote for the mixed-bloods’ protest reso-
lution. She pointed out that the ordinance would either prevent the
tribe’s assimilation or leave its vast resources in the hands of a few.
Her telling argument identified the illogical reasoning of those who
sought to assimilate a people by removing the most acculturated
members.*?

Officials in the Interior Department forwarded Bumgarner’s let-
ter directly to the office of the commissioner of Indian Affairs, Dil-
lon S. Myer. As one of the leading advocates of termination policy,
Myer could not possibly have been sympathetic to a plan that would
frustrate the forces of assimilation. In the heady days of 1950, Myer
and his confederates in the Bia did not see the need for selective
membership ordinances. They assumed that with the legislative as-
sistance of Senator Watkins, the legal skill of tribal attorney Wilkin-
son, and a payoff of $18 million, the entire tribe could be maneu-
vered into termination.
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Watkins also specifically instructed Curry and other tribal lead-
:rs to ignore Indian rights advocates from the National Congress of
American Indians and the Association on American Indian Af-
‘airs.% It is hard to imagine that Curry could have been much sur-
srised by this ultimatum. As a close collaborator with attorneys
3oyden and Wilkinson in tribal affairs, Curry was well enough
icquainted with Watkins’s objectives—and in certain ways even
sympathetic to them. But McKinley and other tribal leaders, partic-
1larly those associated with the Uncompahgre and White River full-
sloods, were stunned by this sweeping declaration of the senator’s
ntentions. They feared that the senator intended to use the better-
:ducated and more acculturated mixed-blood Uintahs to demon-
strate that the Utes were prepared for termination legislation, and to
‘hus “prematurely and unwittingly thrust the full-blood Utes into a
way of life for which they were not prepared.”’

AH PAIUTES

WATKINS’S EXAMPLES

Despite Senator Watkins’s optimistic prediction, the dissension
and turmoil on the Uintah and Ouray Reservation prevented the
Utes from becoming the next tribe “emancipated” by termination
policy. Yet Watkins still wanted the tribes in his home state to serve
as a model for Indians in other parts of the country.! Initially he
sought to terminate all of the Utah Indian tribes, and in disregard
for the diverse needs and conditions of the Paiute, Goshute, Sho-
shone, and Ute people living in Utah, the 1A drafted legislation to
accomplish his objective.? By the end of 1953, however, the Utes still
had not resolved their differences, and it became clear that Watkins
would have to find other Utah Indians to serve as his examples.

The senator felt that he had to move quickly, as the fall and win-
ter of 1953—54 proved to be a propitious season for termination ac-
tion. Over the course of the preceding summer, Congress had passed
House Concurrent Resolution 108 with remarkably little debate for
such far-reaching legislation. Introduced in the House by William
H. Harrison of Wyoming and in the Senate by Henry M. Jackson of
Washington, the resolution stated the intent of Congress to make
the Indians “as rapidly as possible . . . subject to the same laws and
entitled to the same privileges and responsibilities as are applicable
to other citizens of the United States, and to end their status as
wards of the United States.” The resolution went on to list tribes of
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Indians presumed ready for termination, including groups within
the states of California, Florida, New York, and Texas, as well as
other specific tribes such as the Flathead tribe of Montana, the
Klamaths of Oregon, and the Menominees of Wisconsin.® Notably,
the resolution made no mention of Utah tribes, an omission Senator
Watkins intended to correct at the first opportunity. In the mean-
time, to take advantage of the prevailing congressional sentiment,
Watkins’s Subcommittee on Indian Affairs released a schedule for
termination hearings (to be conducted jointly with the House sub-
committee) to be held February and March 1954. Despite the omis-

sion of Utah Indians in House Concurrent Resolution 108, Wat- /

kins’s committee schedule listed them as the first to be considered, | |
and for one day of hearings only.* L

Given that the Ute Indians needed more time to resolve their dif-
ferences, Watkins shifted the focus of his termination legislation to
the other bands of Utah Indians. Initially he included four small
bands of Southern Paiutes living in central and southern Utah, the
Skull Valley band of Shoshones (or Goshutes) in western Utah, and
the Washakie band of Northwestern Shoshones living in Box Elder
County of northern Utah. The two Shoshone bands effectively se-
cured legal representation, however, and were eventually dropped
from consideration, but not until well after the Paiute termination
hearings.’ In fact, the bill passed by the Senate included the two Sho-
shone bands, but the House subcommittee amended the legislation
to remove them. The official reason given in the conference report
stated that the Skull Valley and Washakie bands had only “inter-
mittent” contact with bureau employees and that consultation
had proven difficult to achieve. The House members therefore ques-
tioned whether the Shoshones even understood the purpose of the
legislation.® Unfortunately for the Southern Paiutes, Watkins had
consulted with them personally and vouched for their preparedness.
Lacking the legal resources of their Shoshone neighbors, the four
Paiute bands thus became the senator’s Utah examples.

Actually, five bands of Southern Paiutes existed in Utah, none of
which remotely met the established government criteria for termina-
tion. House Joint Resolution 698, passed in July 1952, called for an
examination into the conduct of Indian affairs and a list of tribes
deemed to be sufficiently prepared for termination, but it succeeded
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TABLE 1: Data compiled for the 15 February 1954 termination hearing

Total Families Families
full-blood Total identified as identified as
Indian group members  families  self-supporting  receiving assistance

Shivwits band 97 24 0 24
Koosharem band 27 9 2 7

diarm Peaks bamd 26 6 2 4
Kanosh band 2 6 2 4
Skull Valley band 39 N\ 12 4 8
Washakie band 119 \4% 32 9

\
Source: Joint Hearing Report on S. 2670 and IXR. 7674.

only in laying the groundwork for such a determination. In the
meantime, Congress and the 814 still relied on the criteria prepared
by Assistant Commissioner William Zimmerman in the testimony
he presented at the 1947 Civil Service Committee hearings. Ac-
cording to Zimmerman, tribes subject to termination were sup-
posed to have attained a significant degree of acculturation, to pos-
sess the economic resources to be self-supporting, and to be willing
to accept the withdrawal of government services.

House Joint Resolution 698 mandated that the BiA thoroughly
survey the tribes to determine their degree of readiness, and Com-
missioner Myer’s administration subsequently developed an exten-
sive questionnaire for bureau officials to use in evaluating each
tribe.” Consequently, in the late summer of 1952 reservation super-
intendents and staff members around the country compiled data
and submitted the required documents to Washington. The re-
sulting reports, called “Summary Status of Withdrawal Status,” re-
flected the judgment of the local BIA personnel. An examination of
the documents submitted for the Paiute bands reveals that the B1a
did not consider them ready for termination and did not contem-
plate any negotiations for withdrawal status. In fact, government of -
ficials noted that the Paiutes had made very little progress toward
self-sufficiency. The report filed for the Indian Peaks band, for exam-
ple, noted that no member of the band had “ever engaged in a suc-
cessful business enterprise” and concluded that the members were
“not competent to manage their own affairs.”® The reports went on
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to point out that the Koosharem Indians were supported almost to-
tally by welfare, with only two of nine families receiving any benefit
from tribal resources.” The Shivwits and Kanosh bands endured
similar conditions, with four of the six families partially supported
by welfare.

Ironically, the band of Southern Paiutes not considered for ter-
mination, the Cedar band, was the one with which Watkins was
most familiar. These Indians had been living in a shanty village on
the outskirts of Cedar City but had come under the paternalistic
care of the local Mormon Church leaders. Watkins knew of the situ-
ation because the ecclesiastical leader of the church in Cedar City,
William Palmer, had written him a detailed history of these Indians
in 1946. Watkins apparently did not wish to interfere with the efforts
of the church, and he dropped the Cedar Paiutes from consider-
ation.®

After some preparatory work by BiA officials, Watkins sched-
uled a meeting for 30 December 1953 at Fillmore, Utah, with the
four remaining Paiute bands. Since these Indians lacked representa-
tion and were generally disorganized, Watkins presided over the
meeting, apparently feeling that he could present the legislation to
them himself. His staff had already prepared a termination bill for
the Paiute bands, and the senator used this occasion to present it to
them. According to Norman Holmes, acting superintendent of the
Uintah and Ouray Reservation, who attended the meeting and filed
a brief report to his superiors, Watkins had the bill read to the as-
sembled Indians; then he told them that the bill would release them
from government control and that the time had come to see how
many of them could “take over their own affairs.”"" After thus ex-
tending the prospect of federal abandonment, Watkins turned to his
best argument. He explained that local and state officials had much
to offer the Paiutes in terms of social work and public health care,
but so long as they remained wards of the government, local officials
could do nothing for them.

Most of those in attendance apparently did not grasp the full
meaning of the senator’s message or were too cowed to ask ques-
tions. A few Indians did speak out against the proposal, how-
ever. Arthur Johnson (a Goshute) argued against termination and
pointed to the discrimination that local Indians experienced in the
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area. Watkins replied that the Indians would have to conduct them-
selves respectably if they expected the white society to treat them
well.22 Clifford Jake, acting as speaker for the Indian Peaks Paiutes,
told Watkins that his band was not ready for termination and asked
the senator if he had ever visited the Indians on the reservation or if
he knew how they lived. According to Jake’s reminiscences, Watkins
told him to “sit down, and mind [his] own business and shut-up.”*®
Watkins obviously had little regard for the Indians’ problems. As the
meeting progressed, the Paiutes were informed that the terms of the
legislation had not been finalized and that they could make sugges-
tions and changes, but they were never asked if they wanted to be /
terminated or given any choice in the matter.

Watkins attended a second meeting on 10 February 1954 at thf{
Hotel Newhouse in Salt Lake City with leaders of the Kanosh band,
of Paiutes and their attorney, George C. Morris. The senator ar-\\.\
ranged the meeting to discuss rights that the Paiutes might have
under termination. In particular, the Paiutes asked for the right to
grant oil leases. They had been influenced by an oilman, Charles H.
Harrington, who was in attendance and who wanted an oil lease on
tribal lands. Harrington had been encouraging the Paiutes to accept
termination because he did not want to engage in the bidding pro-
cess that BIA regulations required. Apparently, he knew that if the
Indians were terminated he could negotiate directly with them as
private citizens. :

Local B1A officials, however, were well acquainted with Harring-
ton’s penchant for creating difficulties among the Paiutes. The previ-
ous year he had several times attempted to convince the Kaibab Pai-
utes that their constitution gave them the right to “vote” for oil leases
on their own lands, when in fact the constitution granted only the
right to “veto” oil leases.™ Frustrated in this attempt, Harrington
turned instead to the Kanosh band, first interfering with negotia-
tions between the Indians and the state of Utah over a ditch right-of-
way in an effort to ingratiate himself with tribal leaders, then pres-
suring them to accept oil leases on tribal land.* In every case, bureau
employees pointed Harrington to the proper procedures for ob-
taining oil leases, but he preferred to pursue his own course of action.

Senator Watkins knew about the economic coercion Harrington
was applying to the Kanosh Paiutes but was untroubled by it, de-
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spite warnings from bureau officials. In fact, at the Paiute termina-
tion hearings held in Washington shortly after the Hotel Newhouse
meeting, Uintah and Ouray superintendent Harry W. Gilmore de-
scribed Harrington as an “enemy” of the bureau who sought to
avoid the bidding process on oil leases. But Watkins deflected the ac-
cusation by producing a rather remarkable letter from Harrington,
which, Watkins asserted, had been mailed from Fillmore only two
carlier. The oil executive had written to the senator to confirm
that he had-been in attendance at the Hotel Newhouse meeting and
to acknowledge that the Kanosh, Koosharem, Shivwits, and Indian
Peaks Paiutes were\‘more enthusiastic than ever” in supporting
Watkins’s termination bill and that they “wanted out from under
government control.” Instead of denouncing Harrington for his un-
scrupulous activities, Watkins used him as a favorable witness on
behalf of Paiute termination. The senator went so far as to have
Harrington’s letter printed in the hearing record.®

A few months later Harrington had the opportunity to use the
senator’s testimony in much the same way the senator had used his.
In the course of his dispute with the BiA, the oil executive retained
the services of Salt Lake City attorney George C. Morris (the same
attorney who represented the Kanosh Paiutes) to plead his case.’”
Morris wrote several letters on Harrington’s behalf, including one
to Interior Secretary Douglas McKay in which he cited Watkins as
an expert on the Paiutes’ ability to “manage and conduct their own
affairs.”® Since neither Harrington nor Watkins possessed any real
knowledge of the Paiutes and their supposed readiness, and since
Paiute representatives later denied any support of Watkins’s termi-
nation bill, it seems likely that the two men arranged mutually sup-
porting testimony prior to the hearings.

As previously mentioned, following the meeting with the lead-
ers of the Kanosh Paiutes at the Hotel Newhouse, Watkins returned
to Washington to chair the Paiute termination hearings scheduled
for 15 February. Although the session was the first of several sched-
uled, committee members concerned themselves less with the neces-
sity of establishing the proper precedents than with the desire to
conduct the hearings as quickly as possible. After welcoming his
committee counterpart in the House, E. Y. Berry of South Dakota,
Watkins told the assembled gathering that the hearings would be
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conducted jointly by both committees. As he explained the situa-
tion, “We have not gone into the legalities of it but the evidence will
be considered by both Houses and the committees of both Houses. I
think it will avoid the necessity of having two sets of hearings and
two sets of records.”” By circumventing the usual bicameral system
of checks and balances, Watkins demonstrated that he cared more
about expediency than the rights and needs of the Paiutes.

Chairman Watkins called Assistant Secretary of the Interior
Orme Lewis as the first witness to appear before the joint commit-
tee. Lewis pointed out that the Paiute bill had been drawn up in re-
sponse to House Concurrent Resolution 108 and that it followed a
formula drafted by the bureau. The most important provisions, ac-
cording to the assistant secretary, were those calling for consent on
the part of the Indians and the stipulation that the Indians actually
be ready for the adoption of such measures. Otherwise, he noted
the bills could be customized to fit the individual tribes as a result ¢f
the hearing process.?® :

As events transpired, Lewis had good reason for his concefn
about the consent issue. A few Indian defense organizations and pi-
vate individuals had already taken an interest in the hearings, no
only because they opposed termination, but in particular because
they doubted that Watkins and his colleagues would respect this all-
important provision.”! Prior to the hearings, Alexander Lesser, the
executive director of the Association on American Indian Affairs,
wrote to attorney John Boyden and asked if the “Indian Peaks Band
or any of these Utah groups” had any input in the pending legisla-
tion. “Our interest,” he informed Boyden, the legal counsel for the
Paiutes in the termination process, ‘‘is that we hope due weight will
be given to the views of the Indians themselves.””%

Lesser had also written Glen Wilkinson at the Wilkinson, Cra-
gun and Barker law firm and asked if he knew the views of the Utah
Pajute bands. Wilkinson replied that he did not know how the Pai-
utes felt about the legislation, but he promised to contact Boyden
and find out.” Confronted on both sides, Boyden felt unprepared for
the sudden scrutiny. In his response to Wilkinson he confided,

OnMonday I went to the Ute Reservation, where I talked with
Superintendent Gilmore about the withdrawal bill. As you know,
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Superintendent Gilmore is also superintendent over the scattered
Paiute bands. We were unable to arrange a meeting with the In-
dian Peaks group prior to February 15, the day of the hearing,
because Superintendent Gilmore was required to leave on Tues-
day for Washington. Some of the Indian people were in my office
today and I have agreed to call a meeting with the Indian Peaks
group at Cedar City immediately upon Mr. Gilmore’s return. I
have sent a letter containing this information to Senator Watkins,
a copy of which is enclosed for your information. Prior to this
meeting, I do not believe anyone can say exactly what will be the
¢ Indian Peaks group. [ am not acquainted with the

views taken by thﬁher groups.?

Aside from the 30 Deégmber meeting held with some of the In-
dian Peaks members by Watkins himself, no one had talked with
them before the termination hearings. Even their attorney (Boyden)
professed not to know their views! Watkins knew full well that the
Paiutes had not made any decision—or even been consulted—be-
cause Boyden had already informed the senator of his inability to
meet with them before the hearings. Naively assuming that this fact
might matter to Watkins, Boyden wrote to the senator and sug-

gested, “If there is no further hearing in the Senate, perhaps we can

submit our opinions in writing to you, or, in the event the bill has
passed the Senate, we will then take the matter up with the House
when its hearing is held, provided, of course, that we care to make
any suggestions.”? :

Boyden failed to realize that Watkins had arranged for the ses-
sion to be a joint hearing and that there would not be another in the
House. The joint hearing, therefore, would be the one and only
chance for the Paiutes to make their feelings known. Still, Boyden’s
response to this situation demonstrated a marked lack of concern.
When informed of his mistake by the Wilkinson firm, he merely re-
plied, “I will be very pleased to hear of the developments which took
place at the hearing.”

As the joint hearing proceeded, Watkins called Commissioner
Glenn Emmons as the second witness. Emmons argued that the
government did not necessarily have to obtain the Indians’ consent
before terminating them. “As a trustee,” he noted, ““the Federal Gov-
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ernment must make the final decision and assume the final responsi-
bility.” He also pointed out, however, that the Indians themselves
would have the opportunity to offer their views to the joint commit-
tee.”” Apparently he referred to future hearings and not the present
one, because none of the Paiute representatives had been given the
opportunity to appear. The Bia had, in fact, “authorized” delegates
to attend the hearing, “provided that the particular groups con-
cerned have ample available funds to cover the expenses of such a
trip.” The bureau also warned that no federal funds would be avail-
able for travel expenses and that no advances would be made to dele-
gates who might run out of funds while in Washington.”® Given the
general poverty of these people, it is unlikely that any of the Paiute
bands had the necessary resources to fund a trip to Washington.

Watkins had a strategy to cover this rather glaring omission. He
claimed that the Paiutes had informed him that they would probably
not be in attendance and that they wanted him to convey their views
to the committee.?” Watkins’s assertion seems dubious at best, con-
sidering the fact that at the time only the Kanosh band had shown
any interest in termination, and then only because of the presumed
influence of the oil executive. At the time of the hearing, none of the
other three bands had demonstrated any interest in the proposal at
all. All four bands clearly failed to meet the consent criteria for ter-
mination, either because they had not been asked or because they
were uncertain about it.*

As the hearing continued, direct questions about tribal agree-
ment met with ambiguous responses. Watkins disingenuously asked
Superintendent Gilmore of the Uintah and Ouray Reservation if he
knew of any protests from the Paiutes. Gilmore surprised the sena-
tor by affirming that he did. While at Kanosh, the superintendent
noted, he had asked the Paiutes if they wanted the bureau services
terminated. After considerable discussion, the Indians told him that
they did not. Watkins seemed surprised by this answer, but like any
experienced attorney he shifted the focus by questioning Gilmore’s
knowledge of the scattered Indian bands.** Gilmore became defen-
sive and the moment passed.

Very little of the testimony presented at the hearing centered on
whether the Paiutes were actually ready for termination. In general,
Watkins and his colleagues used the convoluted argument that,

e

/" notion that the best way'to help these Indians was to take away what
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since the Indians were already in poverty and were receiving only
limited government assistance, the federal trusteeship was not do-
ing them any good. Watkins offered that “while they are very poor
in this world’s goods, I think they have gone a long way toward full
citizenship. They are prepared to take on the obligations as well as
get the benefits from it.””*?

At the same time, a closer examination of the individual bands
revealed that only the Kanosh Paiutes had anything resembling an
economic livelihood. This tiny group had a tribal farming enterprise
of about a thousand acres and a grazing service. At one point they
managed to obtain a loan of $25,000 from the Bia’s revolving credit
fund, and they received several thousand dollars’ worth of assis-
tance from the Soil Conservation Service. In other words, the Ka-
nosh Indians, who received the most federal assistance, were the
ones inthe bestcondition. Yet this obvious contradiction was lost on
the committee memﬁ s. Watkins and his associates persisted in the

little they had. The various small bands of Indians in Utah did pos-
sess land—some sixty-three thousand acres of it. However, because
the Paiutes made very little use of it (nor did anyone else, for that
matter), the joint committee deemed it to be of limited value.>

As the hearing continued, it seemed that no one in attendance
would speak for the Paiutes, not even Joseph R. Garry, who was at-
tending as a representative of the National Congress of American
Indians. After reading a brief statement of opposition to termina-
tion in general, Garry offered his opinion that the Paiutes had been
well spoken for. He also pointed out, however, that the tiny bands
were not members of his organization and that he was not familiar
with their circumstances. Apparently the Southern Paiute bands of
Utah were so obscure that not even the nominal defenders of Indian
rights had the time or resources to assist them.’*

Finally, just before the hearing came to a close, one rather sur-
prising witness came forward: Glen Wilkinson, the younger brother
of Ernest Wilkinson and acting head of the Washington office of
Wilkinson, Cragun and Barker. Wilkinson offered the only dissent-
ing testimony. At that time he represented the Shoshone and South-
ern Paiute tribe of Nevada in claims filed before the Indian Claims
Commission, so he had a vested interest in the outcome of the legis-
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lation. He informed the committee that certain amendments al-
ready made to the bill might unintentionally hinder the prosecution
of future claims cases. But in raising the question of legislative intent
he also incurred the wrath of Representative James G. Donovan of
New York, who seized the opportunity to lecture Wilkinson on the
real purpose of the bill. Could not the attorney see, queried Dono-
van, that the bill would enfranchise these Indians and put them
“on the same basis as all the white or yellow or dark citizens” of
Utah?

Wilkinson answered: “Not in my judgment. They are enfran-
chised already. This takes away some privileges that other citizens
do not have. But so far as I can see, as applied to these six groups
[Shoshone bands included], it doesn’t give them any benefits what-
ever.” Representative Donovan betrayed no evidence of having un-
derstood the logic in Wilkinson’s answer, but instead quickly si-
lenced the Washington attorney by insisting that termination would
put the “Indians of America on the same footing and on the same
basis as all the other inhabitants of our country.”3’

The joint hearing adjourned on this sour note. It proved to be
the only public hearing on the Paiute termination legislation (S.
2670), and it concluded without the voice of a single Paiute assenting
to the action. Glen Wilkinson’s testimony before the joint commit-
tee constituted the only challenge to the convoluted purpose of the
legislation. As events later demonstrated, Wilkinson’s comments
also hinted at the misgivings the two Wilkinson brothers increas-
ingly felt about the Paiute termination proceedings. The evidence
suggests, in fact, that the Wilkinson, Cragun and Barker firm moni-
tored the Paiute termination process more carefully than the Paiute’s
own legal counsel, John Boyden.

Boyden and the Wilkinsons maintained regular contact over
Paiute and Ute legal matters because of what can only be described
as an unusual business relationship. In the early 1950s, Boyden tech-
nically joined the Wilkinson firm as a partner, but he maintained
his own law office in Salt Lake City and rarely participated in firm-
related business.* While the Wilkinson firm prosecuted claims cases
for the Northern Ute and Southern Paiute tribes, Boyden handled
the tribal and other legal affairs for the Utes and the four Utah bands
of Paiutes, including matters relating to termination. Consequently,
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Boyden relied on the Wilkinson brothers to keep him informed
about developments in Washington. On the day of the Paiute termi-
nation hearing, for example, Glen Wilkinson wrote to Boyden and
informed him that he would be in attendance. He promised Boyden
that he would keep him informed of “any unusual developments.”*
The younger Wilkinson knew enough about Watkins and the legis-
lative process to appreciate that the outcome was foreordained.

With so little organized opposition apparent at the hearings,
and with Watkins in complete control, the Paiute termination bill
moved out of the Committee on Interior and Insular Affairs and
onto the floor of the Senate relatively quickly. Few in Congress ap-
preciated the significance of the legislation or had the slightest fa-
miliarity with the tiny Paiute bands affected by it. The only initial
delay stemmed from the fact that Watkins also had to conduct ter-
mination hearings for the Klamath, Flathead, Seminole, Menomi-
nee, and other tribes and could not give his immediate attention to
the Paiute bill. This factor worked against the Paiute bill in another
way as well, for in com\parison to the controversy and attention the
hearings for the better-known tribes generated, their proceedings
were essentially ignored. Despite the obscurity of the legislation,
Watkins worked to get it through the Senate, but the House frus-
trated his plans by passing a version that removed the two Shoshone
bands from consideration, necessitating a conference committee.
The resulting delay meant that the Paiutes were not the first Indians
to be terminated, although they were the first to be considered.®

In the meantime, some members of the affected Paiute bands be-
gan to view the legislation as a possible method of acquiring at least
a small amount of income for their families. Potential income from
the sale of reservation land worked as a prime motivator, particu-
larly among the Indian Peaks Paiutes. The six families constituting
that band received few of the benefits or services provided by the B1a
to Indians of larger tribes. While they did possess a reservation of
some 10,240 acres in Beaver County, Utah, none of the members
lived on it or near it for the simple reason that the reservation con-
sisted of semi-desert rangeland seventy miles from the nearest settle-
ment. Most members preferred to live near Cedar City, where they
received occasional assistance from Mormon Church welfare sys-
tem. The B1a contended that it provided no services to the Indian
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Peaks group and that termination would therefore create no special
hardships. But in making this claim the bureau failed to mention
that it actually had provided limited health services and Johnson-
O’Malley funds to the Indian Peaks and other Utah Paiute bands.*
Nevertheless, to the bureau, the sale of the Indian Peaks Reservation
seemed the most logical (or at least the most convenient) solution to
the poverty of these people.*

On the other hand, the bureau could have argued that the Indian
Peaks band might have benefited greatly from an expansion of ser-
vices rather than from their withdrawal. To cite but one supporting
example, research conducted during the summer of 1954 on the
background of the Indian Peaks Reservation uncovered the fact that
a lessor paid the band an annual rate of $525 for summer grazing
rights on Indian Peaks land. The rentals had accumulated to over
$3,500 because no one in the bureau bothered to notify the members
of its existence.*! Thus the leasing revenues sat on deposit in the U.S.
Treasury while the Indian Peaks band continued in poverty.

John Boyden knew of the situation of these people, and he took
the sale of the Indian Peaks Reservation as a matter of urgency. He
had already worked for two years with bureau officials in an attempt
to alleviate the Paiutes’ poverty. Uintah and Ouray superintendent
Forrest Stone initiated the process in June 1952 when he arranged a
meeting with the Indian Peaks band to discuss two important issues:
the need for the members to hire an attorney, and the potential bene-
fits of selling or trading their reservation.* Stone apparently in-
tended for Boyden to serve as the new counsel, since he invited Boy-
den to attend the meeting. Boyden accepted the invitation, and he
agreed to represent the Paiutes after Stone convinced them to extend
a contract to him.®

Thereafter, Boyden busied himself with the task of finding pro-
spective buyers for the Indian Peaks Reservation. At one point in
1952 he arranged a trade for the band’s rangeland in exchange for
agricultural land in Beaver County, Utah, but field representatives
for the B1A found the deal unsatisfactory.* Nevertheless, at the time
the bureau employees agreed that the sale of the reservation offered
the best solution to the poverty of the Indian Peaks people. In April
1953 Boyden met again with the band and informed the members
that Commissioner Myer had agreed to approve the sale of the reser-
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vation, provided certain provisions were included in the contract.
The group readily assented to this, and afterward the new superin-
tendent, Harry Gilmore, asked members what they planned to do
with the money. Gilmore told them that a congressional act would
likely be required to disburse the funds and that Congress would
want good use made of it. Most of the Paiutes said they wanted to
buy homes, which presumably met the criteria.*

By the early summer of 1954, as the Paiute termination bill pro-
gressed through Congress, Boyden had still not found a buyer for the
reservation, and the Indian Peaks members became more insistent
that something be done. The Indians seem to have understood little
of the consequences of termination, aside from the desire for the res-
ervation proceeds. Boyden, therefore, decided to draft the additional
legislation to dispose of the reservation before the termination pro-

into effect, knowing that once the termination bill became

" law the sale would.be postponed until after a lengthy transition pe-

riod. Superintende}t Gilmore suggested that the bill also include
authorization for a pe\r‘ capita payment from the reservation leasing
proceeds. Gilmore also felt the need to move quickly, and he re-
minded Boyden that the Indian Peaks people “need money now with
which to improve their homes and better living conditions in gen-
eral.”* Accordingly, Boyden inserted this provision into his draft
and sent it on to Senator Watkins, who submitted it to the proper
congressional committee. Although the new bill (S. 3570) did noth-
ing more than provide for the sale of the reservation and authorize a
per capita payment, Boyden believed that Watkins would support it
for reasons of expediency and out of compassion for the needs of the
Indian Peaks Paiutes.*

As the summer of 1954 reached its midpoint and the congres-
sional session neared its end, Boyden became increasingly anxious
about the fate of his bill. He contacted several officials in the B1a and
the Interior Department to urge its passage, including Secretary
Lewis, who wrote to the chairman of the Senate Committee on Inte-
rior and Insular Affairs, Guy Cordon, informing him that the Indi-
ans were “eager for immediate authority to sell their reservation
lands, which they do not use themselves, [and therefore] the enact-
ment of a separate bill for that purpose seems justified.”** Boyden in-
formed Commissioner Emmons of his willingness to help move the
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legislation, stating that he was “ready, willing and anxious to assist
in any way that I can.”¥

Boyden remained in contact with Senator Watkins’s office, on
one occasion informing the senator’s staff that he and Superinten-
dent Gilmore had met with the Indian Peaks and Cedar City bands
of Paiutes and that the Indians were “very anxious that this Bill
should pass.”*® Finally, Boyden made use of his Mormon connection
in the B1A to muster support for the bill, contacting the bureau’s as-
sociate commissioner, H. Rex Lee, who assured him that the Bia
supported passage of the bill in the current session.’!

Despite Boyden’s expectations that his Mormon colleagues
would work for the passage of his Indian Peaks bill, he miscalcu-
lated Watkins’s motives. The senator did not betray the slightest
concern for the economic needs of the Paiutes. His primary focus
was obtaining passage for his own Paiute termination bill—and
then only for the example it would provide. Consequently, Boyden’s
bill, despite advancing out of committee, failed for lack of support
in the Senate. Watkins’s apparent lack of enthusiasm probably
stemmed from the fact that Boyden’s bill provided only for the sale
of the reservation and contained no provisions for termination.

Although it might appear that Boyden proposed his legislation
as an alternative to Watkins’s termination bill, this was not the case.
After Watkins’s bill passed into law (P.L. 762) on 1 September 1954,
Boyden regretted only that the new legislation required more time
and made it more difficult to sell the Indian Peaks reservation than
his own bill (S. 3570) would have done. Yet he felt that it could still|
be accomplished. As he told Superintendent Gilmore, “Since our
bill did not pass, if it is the desire of the tribal members that I pro-
ceed under this bill, I will be very happy to cooperate with you in the
administration of this termination bill in accordance with the con-
tract [ have with the Indian Peaks Indians.”? v

While the Indian Peaks band sought to sell their reservation and
ultimately accepted termination as a method of accomplishing that
objective, members of other bands made strenuous efforts to halt the
termination bill once they understood the legislative intent. The Ka-
nosh Tribal Council, in fact, was probably the most vociferous in de-
nouncing termination. On 21 July they sent a telegram to President

/
/

\

Arthur V. Watkins during his 1952 reelection campaign
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LEFT TO RIGHT: Francis McKinley, Superintendent Forrest R. Stone, Congresswoman Reva Beck Bosone
Reginald (“Rex””) O. Curry, and land use specialist James M. Steward
examine a map of the reservation.
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tribal members
applying for per
capita payments
in October 1951
BELOW: Uintah
Utes waiting

at Whiterocks
for per capita
payments in
October 1951

Tribal claims attorney Ernest L. Wilkinson
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Eisenhower that said, quite directly, “We are against Federal termi-
nation bill S. 2670. We desire to remain for the time being as wards
of the Government, as we have lived on the reservation and have not
paid taxes for so long and we feel we should live as we have always
lived.”s?

The White House passed the telegram to Secretary Lewis, who
undoubtedly understood the importance of the Kanosh protest, and
he promptly forwarded it to the chairman of the Interior and Insular
Affairs Committee. But Senator Cordon, in deference to Watkins,
coolly responded that “the legislation to which they refer has al-
ready progressed so far that it is doubtful whether any further
changes can be made.”* A few days later the Koosharem Paiutes
also protested, again in the form of a letter addressed to the presi-
dent. This time the White House forwarded the message to the B1a’s
acting commissioner, W. Barton Greenwood. Written by Jimmy

~~TimiKin, “Speaker for the Paiute Tribe, at Richfield Utah,” the letter
stralghtforWardly protested the pending termination of the Kanosh
band. Tlmlkm pointed out that the Koosharem band had only about
sixty members of whom only twelve could read and write. He asked
for more time so that the members of his band could learn more
about what they were entitled to as Indians. Then he stated, “We do
not wish Termination. Hoping to better ourselves.”*

Greenwood followed protocol and forwarded the letter to the
chairman of the Interior and Insular Affairs Committee, who had re-
sponsibility for the pending legislation. Just as before, the Koo-
sharem protest letter received a bureaucratic response from Senator
Cordon, who replied that “the legislation to which he refers is al-
ready faralong toward enactment, and I do not imagine it will be
possible to make many changes at this late dare.”

Timikin made one other interesting point in his letter to the
president. He noted that on 21 May 1954 the band had transmitted
a telegram to the Association on American Indian Affairs (AA1a), in-

Tribal attorney John S. Boyden forming the organization that the members of the Koosharem and
Indian Peaks bands opposed termination. That telegram found a re-
ceptive audience with the AA14 and eventually brought results. Some
months later—too late to forestall the termination bill—the Aa1A
took up the story of the Utah Paiutes in a newsletter article circu-
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lated to potential contributors. Interestingly, a copy of the newslet-
ter reached Ernest Wilkinson, accompanied by a fund-raising letter
personally signed by Oliver La Farge. The letter expressed the au-
thor’s usual sentiments, all of which were well known to Wilkinson.
La Farge wrote that he deplored the status of Indian policy, which he
termed ““increasingly ominous,” and that he despaired over the loss
of Indian land and the attacks on tribal authority. As he putit, “The
‘termination’ program begins to look less and less like a mere effort
to end Federal jurisdiction and more and more like a plan to obliter-
ate Indian life from the American scene.” La Farge added, “Unless
the present vicious trend is reversed, 1955 may add a black and
shameful chapter to our history.”’

Wilkinson probably read these lines with his usual detachment.
But then the newsletter continued with a discussion of the Paiute
termination proceedings, which undoubtedly piqued Wilkinson’s
interest. The pertinent paragraphs read:

The Proposal to terminate four backward groups of Pajute-
Shoshone Indians of Utah (now Public Law 762) was a test of
administration attitudes. Its enactment is ominous in the
extreme.

Admittedly, these Utah Indians—as appears in the Interior
Department’s own reports—are poorly-educated, with many
illiterate; and very poor, with more than half wholly or partly
dependent on charity and relief. Their average income is less
than one-half that of non-Indian neighbors.

Apparently aware of the facts, the 83rd Congress did not
include them in its original termination program. The late addi-
tion of a bill {S. 2670, H. R. 7390) to terminate them was justi-
fied, not by their readiness, but by the argument that little had
been done or was being done for them by the Federal Govern-
ment and they would be better off on their own. It was also gen-
erally understood that these (at first six) bands wanted an end
of their Federal status.

But then, as the newsletter continued, protests from these Indians
“unexpectedly” reached the Aa1a and were transmitted to Congress
in May. The newsletter went on to note that the termination bill
ignored the “fundamental objection that unprepared, backward In-

[
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dians are being terminated before Federal obligations have been
met.”>’

The aAIA newsletter and the personal appeal from La Farge had
some effect on Wilkinson, who, in his position as president of Brig-
ham Young University, necessarily relied on his brother Glen for in-
formation about these matters. Curious to know if what he had read
accurately portrayed the Paiute situation, Wilkinson forwarded the
pertinent materials to his brother with the query, “I am enclosing
the attached letter because you may not have seen it. What is your
recommendation to me?”’

Glen Wilkinson replied that he had already written to La Farge
and the aaI1A on behalf of the law firm and informed them that “al-
though we appreciate the work they are doing, we feel that we can-
not become officially connected with the organization because their
objectives may, conceivably, be at variance with those of our tribal

" clients:2But the younger Wilkinson continued with a personal note:

“Aside fromthis, I am inclined to agree in principle with the objec-
tions this organization sets forth to withdrawal legislation. I believe
it is being too hastily enacted without proper planning and without
proper deference to the wishes of the Indians involved.”¢

Perhaps due to his brother’s advice, the elder Wilkinson’s sup-
port for termination softened somewhat over the course of 1954.
Wiatkins’s heavy-handed tactics also contributed to Ernest Wilkin-
son’s disaffection, particularly the methods he employed in the Pai-
ute termination effort. Apparently Watkins had informed several of
his congressional colleagues that his real reason for terminating the
Paiutes was to force the Mormon Church to come to their assis-
tance. He argued that as long as the Paiutes were on government
rolls, the church would not intervene, as it had done in the case of
the Cedar band of Paiutes.5! Watkins undoubtedly believed that the
church could render more effective relief than the federal govern-
ment, but whether he actually expected this to happen or merely
concocted the story to allay concerns about terminating these rela-
tively defenseless Indians is unclear.

At any rate, Ernest Wilkinson did not take an active role in
the Paiute termination debate until Watkins dragged the Mormon
Church into it. Then he voiced his disapproval to the highest earthly
tribunal that he personally acknowledged, the First Presidency of

HP018224



I‘JTAH PAIUTES AS WATKINS’S EXAMPLES

the Mormon Church. Writing in conjunction with his ecclesiastical
position as a member of the church’s board of education, he in-
formed church leaders that

Senator Watkins has introduced in the Congress a number of
bills for the termination of Federal guardianship over Indian
tribes. Some of those bills would terminate Federal guardianship
over the Koosharem, Shivwits, Indian Peaks and Wahnquits
groups of Indians, all of whom are in Utah. In point of fact Fed-
eral guardianship has meant very little to these particular groups
of Indians anyway, for they have received little, if any, help from
the Federal Government. Senator Watkins, however, has
informed several individuals that his reason for terminating the
Federal guardianship is that he thinks that if everyone knows
they are receiving no support of any kind from the Government,
the Church will be more responsive to their needs. The Executive
Committee thought you should know of this viewpoint and state-
ment of Senator Watkins.5?

the organization stood in the “road of progress,” Wilkinson re
sponded that “there are two sides to this story. . . . The appeal from
Lesser [executive secretary of the AAIA] is a little one-sided, yet itis a
debatable question.”®?

By the time the Kanosh and Koosharem Paiutes submitted their let-
ters of protest, the termination legislation was, to use Senator Cor-
don’s phrase, “far advanced.” With Watkins pushing the legislation
through the conference committee, the compromise Paiute termina-
tion bill passed Congress without difficulty. President Eisenhower
signed the legislation, and it went into effect as Public Law 672 on 1
September 1954. As stipulated, the Paiutes had only until 21 Febru-
ary 1957 to prepare themselves for the discontinuation of govern-
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TABLE 2: Government versus tribal membership identification

Membership Shivwits  Koosharem IndianPeaks Kanosh
Total members identified 97 27 26 27
for 1954 hearing
Total members identified 130 34 26 42

on final rolls

Source: Federal Register, 14 April 1956.

ment services. Even this process was bungled, however, because the
1A did not establish a withdrawal office in Cedar City until the end
of 1955, leaving only slightly more than a year to make necessary ar-
ngements. During those short months, bureau officials met re-
peatedly with the various Paiute bands to inventory and appraise
property and to arrange for the disposition of tribal land.

Ironically, the disorganized nature of these bands—the main
reason why they were easy targets for Watkins’s termination pro-
gram—also made it difficult in some ways for bureau officials to
meet the withdrawal criteria. Superintendent Gilmore, working out
of his office at Fort Duchesne on the Uintah and Ouray Reservation,
found that only two of the four bands (Kanosh and Shivwits) pos-
sessed actual constitutions created under the Indian Reorganization
Act and that none of the four had any tribal ordinances or resolu-
tions governing membership. Preparing the final tribal rolls for ter-
mination proved difficult, therefore, because the bands lacked a le-
gally prescribed method for determining who held membership.**
The bands tended to be more inclusive in defining membership than
were BIA officials, who preferred blood quantum restrictions over
the broader kinship definitions used by the Paiutes. As a result, the
final rolls of the four bands (excepting the Indian Peaks band)
proved to be somewhat larger in iumber than Congress had been led
to expect (see table 2). Leaders of the various groups obtained affi-
davits to establish membership, but that method proved less than
satisfactory to BIA officials. In typical bureaucratic fashion, then,
the bureau decided to require the bands to pass resolutions defining
membership so that the members could then be terminated.

Despite these obstacles, most of the termination requirements
were completed by the legislative deadline of 1 September 1956, and
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six months later the Paiutes were officially terminated. The final
rolls, published in the Federal Register on 14 April 1956, showed
that the number of Indians terminated included 130 Shivwits Pai-
utes, 42 Kanosh Paiutes, 34 Koosharem Paiutes, and 26 Indian Peaks
Paiutes. In total, Watkins’s program terminated 232 Utah Indians.*

Interestingly, one other significant opponent to the termination
process took notice of these proceedings, albeit also in the after-
math: John Collier, the former commissioner of Indian Affairs un-
der President Franklin D. Roosevelt and chief architect of the Indian
Reorganization Act of 1934. In an editorial written for The Nation,
Collier argued that the law terminating the four small bands of Utah
Indians would “have a statistically infinitesimal effect, but is mas-
sive as to precedent and policy, and representative as to method.”
After reviewing the dubious history of this legislation, Collier cut to
the heart of the matter: “Trivial as well as heartless when locally
viewed, this bill, now law, was announced as a model for all termi-
nation bills.”®” Collier feared that the Paiute termination bill might
be exactly what Watkins intended it to be: an example for other In~
dian tribes.

Following termination in February 1957, the Utah Paiutes slid finto
the long shadow of obscurity and poverty. Cut off from bulreau
health, education, and employment programs, many succumbed to
alcoholism and early death. According to state welfare reports,
eral families subsisted on state or church welfare supplemented\by
seasonal migrant labor. A report compiled in Washington County in
1962 found a universal worsening of conditions among the Paiutes)
Many of the Shivwits still lived on former reservation lands, only
without any services.®

Assistance rendered by local Mormon bishops and congrega-
tions at Richfield, Kanosh, Cedar City, and in the St. George area
helped alleviate some of the suffering, but it also perpetuated pa-
ternalistic relationships and dependency. The one hopeful develop-
ment occurred in late 1964 with the news that the Wilkinson and
Boyden law firms had reached a settlement for the Paiute claims filed
with the Indian Claims Commission. Ironically, the settlement was
approved by Arthur V. Watkins, then the chief commissioner of the
1cc. The Southern Paiutes of Nevada and Utah received an award of
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$7.3 million in compensation for the loss of more than 26 million
acres of land, but the Indians had to wait until 1971 to receive their
per capita share.

The 1cc award money helped the Utah Paiute bands improve
their living conditions and educational level. It also sparked an orga-
nizational awareness that led to the formation of the Utah Paiutc/
Tribal Corporation in 1972. The following year, the four bands em-
barked on a long, difficult campaign for the restoration of tribal sta-
tus that culminated in the passage of the Paiute Restoration Act,
Public Law 90-227, in April 1980.%°
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bers. In reality, the termination of the mixed-bloods had nothing to
do with the tribe’s long-term interests. [t came as the unnatural re-
sult of political pressures exerted by Senator Watkins’s subcommit-
tee and the ensuing fight over the Colorado judgment funds.

After the fateful step of dividing the Utes, both groups had little
choice but to go forward with their separate development plans.
Once again, Watkins and his legislative mandate forced the issue.
Deadlines had to be met. One of the last came on § April 1956, when
the publication of the final rolls officially divided the Ute Indian
tribe. According to the statistics compiled by the bureau, 1,314 full-
blood Utes retained membership in the tribe, while 490 mixed-
bloods found themselves scheduled for termination.”*

JOHN S. BOYDEN’S

MAGNUM OPUS

In the years after the passage of the Ute Partition Act, the mixed-
blood Utes found themselves in grave difficulties. Much of the ad-
versity stemmed from their having been collectively deprived of
legal counsel. The B1a insisted that the mixed-bloods would be ade-
quately represented by tribal attorney John Boyden, who had also
been retained as council for the Ute tribe (now comprised of Uncom-
pahgres, Whiteriver, and Uintah full-bloods), despite the obvious
conflict of interest. Boyden himself played a large role in forcing the
bureau’s hand by refusing to accept a contract with only one of the
two groups on the reservation. Since he alone possessed a detailed
knowledge of the problems involved in dividing the tribal assets, the
BIA acquiesced in his demand that he be permitted to represent
both.? Individual members of the full-blood group protested this ar-
rangement, but Boyden’s influence caused greater misfortune for the
mixed-bloods. Under his direction, they fared poorly in the division
of tribal property and even worse in the aftermath, when they found
themselves in competition with the tribe over land and resources.?

The Ute Partition Act required that the tribe and the mixed-
blood Utes accomplish three things. The first step called for the
establishment of the tribal rolls to determine the exact number of

members in the two groups. The bill allowed for a brief appeals pe-

riod during which individuals could challenge the findings. After the
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ratio of the mixed- and full-blood Utes had been calculated, the sec-
ond step required representatives of each group to meet within sixty
days and commence a division of tribal assets. Finally, as a third
step, both groups would create separate programs for the future.
For the full-blood Utes, long-range planning took the form of the
ten-year development program, as explained in chapter 6. For the
mixed-bloods, however, the underlying terminationist agenda dic-
tated that there would not be a long-range program. According to
the act, after the publication of the final roll the tribe would “there-
after consist exclusively of full-blood members,” and mixed-blood
members would have “no interest therein except as otherwise pro-
vided.” The law intended that the mixed-bloods create a plan for the
distribution of assets, nothing more.’

The final membership rolls, as they were established on 5 April
1956, indicated 490 mixed-blood members and 1,314 full-blood
members. On that basis, the ratio for dividing tribal assets was fixed
at 7283814 for the full-blood group and .2716186 for the mixed-
bloods.* Once the ratio had been established, the main problem
would presumably center on how to equitably divide the assets. The
Partition Act stipulated that the mixed-bloods were entitled to a
share (27 percent) of all the tribe’s tangible assets, including land,
range resources, timber, and other divisible assets, as well as “unad-
judicated or unliquidated claims against the United States,” all gas,
oil, and mineral rights, and other assets “not susceptible to equita-
ble and practicable distribution.”’

Most members of the tribe and bureau officials connected with
the partitioning process simply assumed that the reservation would
be divided and that the mixed-bloods would receive a proportionate
share. Presumably this would provide a sufficient land base for the
mixed-bloods to make a living—at least those involved in cattle or
sheep ranching. In 1955 the reservation lands consisted of 1,058,769
acres, of which 985,586 were tribal and 73,183 were allotted. Ulti-
mately, the process of patenting lands to the mixed-bloods would re-
duce the tribal trust lands to 859,295 acres (802,730 of which were
tribal holdings and 56,565 allotted), resulting in a mixed-blood
share of 199,474 acres.’ Even if rangelands were considered exclu-
sively, a straight division of assets would have resulted in approxi-
mately three hundred acres for each member of the mixed-blood
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group. Utilizing these shares, extended families and friends could
conceivably have combined enough rangeland to successfully man-
age cattle or sheep herds.”

But a related issue concerned whether the Uintah and Ouray
Reservation could actually be divided in a way that would accom-
modate both groups. Despite his later statements to the contrary,
even Boyden admitted that it could be done. In his testimony on the
Partition Act before Watkins’s subcommittee, Representative E. Y.
Berry asked Boyden how difficult it would be to divide the reserva-
tion. Boyden acknowledged that it would be a “tremendous job,”
involving the classification and valuation of lands, but that it would
not be difficult to determine which lands the mixed-bloods would
receive. He explained to the subcommittee that the mixed-bloods
were “largely Uintahs” and “largely settled in one place.”® He went
on to explain that the proportionate distribution of these assets to
the “individuals is another tremendous job. We think it can be done,
and we are not going to make the mistake that has been made at
some times in the past and just say, ‘you get 40, and you get 40.’ 79 1n
other words, Boyden did not want a straight division of assets. He
had another plan in mind—a plan that he had been formulating
even before the passage of the Partition Act.

Despite the fact that the act required the two groups to divide
the tribal assets first, and then for the mixed-bloods to decide on a
method for distributing them afterward, Boyden turned the whole
process around. He had his own ideas about distributing assets, and
his plan required that the assets be divided a certain way. He ex-
plained his thinking to Watkins’s subcommittee as follows: “Our
plan develops something like this: We will take a whole canyon and
we know that the canyon is all grazing land. So we will organize a
corporation under state law, a grazing corporation, and we will de-
termine the carrying capacity and perhaps issue a share of stock for
each cow that can be put on the range. Then the asset of the tribe
there is, say, 550 shares of stock, which won’t be difficult to distrib-
ute. And we will go through the reservation in that fashion.”™
Rather than simply allow the mixed-blood population to divide
their share of the land as they saw fit, Boyden envisioned that much
of it would be tied up in corporations. The mixed-bloods would
then receive their share in stock rather than land. From Boyden’s
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point of view, this plan had several advantages. First, it would pro-
vide those who wanted to sell their shares with an easy method of
disposing of their interest. It would also allow members already en-
gaged in cattle or sheep ranching to acquire more range, since they
would be able to purchase the shares of those who sold out. In addi-
tion, Boyden’s plan provided a simple method for handling oil, min-
eral, and other subsurface rights that could not be physically di-
vided. Members would receive shares of stock that would appreciate
in value as revenue from these resources became available.

On the other hand, adoption of the plan also meant that the
mixed-bloods would receive their assets in a manner foreign to
them. Unfortunately, as events eventually demonstrated, Boyden’s
corporate solution also provided an easy method for liquidating
mixed-blood assets. Many mixed-bloods would find it easier to sell
their shares than to participate in a plan they did not really under-
stand in the first place.

Senator Watkins and his fellow subcommittee members greeted
Boyden’s proposal enthusiastically. Watkins undoubtedly knew
what Boyden had in mind, since the two men had already worked
extensively together to create the partitioning legislation, and his ef-
fusive praise suggests that he favored the plan.!* Watkins told the as-
sembled Ute delegation that they were “very fortunate in their
choice of counsel, because they have a man who is so well ac-
quainted with their problems over the years and a man who, I am
sure, everybody can trust.”!?

The mixed-blood population had little choice but to trust Boy-
den. While the Ute tribal leadership finalized the tribal rolls and
developed a long-range program (a process that took nearly two
years), Boyden meticulously readied his asset distribution plan. The
leaders of the mixed-blood group had no actual voice in the matter
because no one could legally speak for the mixed-bloods until after
the tribal rolls were finalized. Section 6 of the Partition Act stipu-
lated that only “authorized representatives” could speak for the
group, and then only after the mixed-blood membership had rati-
fied its constitution and bylaws, an election that did not take place
until May 1956.” Prior to that time, Boyden acted on his own initia-
tive and with the tacit approval of the BIA.

Boyden also made use of the mixed-blood planning board, an
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informal body conceived as a precursor to the establishment of a for-
mal mixed-blood organization. On 28 April 1955, Boyden informed
the board that he had readied an asset distribution plan for presenta-
tion to the Phoenix Area Office. He then met with the area officials
and claimed that his plan had the support of the mixed-blood plan-
ning group and representatives of the mixed-blood membership.™*
Most of the board members had never seen Boyden’s plan and knew
nothing of its contents, and the membership as yet had no official
representatives. Rex Curry and Albert Harris were frequently cited
as “representatives” in this capacity, although they were actually
employees of the tribe and bureau, respectively.’ Harris also served
as chairman of the mixed-blood planning board, and in that respect
he did function as a representative—but only on an informal basis
until ratification of the constitution and bylaws.

Following the publication of the final rolls in the spring of 19586,
the mixed-bloods held an election on 12 May 1956, ratified a consti-
tution, and officially became the Affiliated Ute Citizens of the State
of Utah." Two months later, on 14 July, Boyden called for a meeting
of the entire Auc membership to approve a budget for the new orga-
nization, but then, taking a cue from his mentor, Ernest Wilkinson,
he unexpectedly presented his distribution plan for ratification. It
was a skillful maneuver, no doubt carefully staged, because it left
the mixed-blood planning board without an opportunity to oppose
or even study the program. Auc board members who were inclined
to object had little recourse, because the membership as a whole fa-
vored immediate ratification. The reason for the support, according
to at least one account of this meeting, was that the auc desperately
needed the $4,500 per capita payment Boyden told them the plan
would immediately provide.?”

Strictly speaking, Boyden had no legal right to proceed with the
distribution plan prior to the division of assets. Section 13 of the
Partition Act called for enactment of such a plan only “after the
adoption of a plan for the division of the assets between the two
groups.”® But as had been the case in virtually every step of the pro-
cess, no one in the bureau worried about specific legal requirements
so long as Boyden and the tribe pursued the legislative mandate of
terminating the mixed-bloods, and Boyden’s plan provided an easy
method for accomplishing that goal. From his perspective, the dis-
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tribution plan bad to be approved first, because it precluded any
chance that the mixed-blood planning board might opt for a straight
division of property, and because it laid the groundwork for the in-
corporation of assets that Boyden had in mind.

The distribution plan accomplished this last objective in several
ways. To begin with, it allowed bureau personnel to provide techni-
cal assistance for classifying lands and determining “carrying
capacities and other data in order to arrive at a fair value, or other
basis for division between the groups . . . as hereinafter more spe-
cifically described.” Then the plan described how the lands should
be divided:

Range land shall be divided into feasible or economic units, tak-
ing into consideration natural boundaries, avoiding fencing, inso-
far as that is possible. . . . By way of illustration, if a particular
canyon is adapted to cattle range and is bounded by ledges or
other natural boundaries avoiding or at least assisting in enclos-
ing the same, the carrying capacity of the whole canyon will be
determined and after that capacity has been determined, one
share of stock will be issued for each unit sufficient to allow one
cow to graze for five months in a normal or average year. Those
interested then in acquiring range can easily determine the num-
ber of shares required in order to accommodate the number of
cows anticipated to be run upon such range.”

The plan outlined the formation of a series of corporations to
control cattle and sheep ranges, mineral assets, and unadjudicated
claims against the United States. Before the mixed-blood assets
could be distributed, however, they had to be divided from those of
the tribe, and the provisions stipulated in the distribution plan im-
measurably complicated the process. B1a experts had to determine
the carrying capacity of the various rangelands on the reservation,
in addition to calculating the value of timber and other resources. In
August 1956 the B1A decided that the reservation rangelands would
be divided according to “animal unit months” (AuMs) as opposed to
the cash appraisal basis preferred by the auc planning board. Thus,
instead of appraising the range for its actual value—a long and po-
tentially expensive process, the bureau decided that the value of the
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land would be determined by the amount of livestock it could
support.

This decision had far-reaching implications. When the auc
board presented its own proposal for dividing the range in-April
1957, Area Director Frederick Haverland rejected it in favor of a
much smaller range tract with a higher Aum rating. Altogether, the
two Ute delegations were supposed to divide 884,391 acres of
range.” At a meeting held on 25 April 1957, the Auc delegation pre-
sented a carefully prepared plan that assigned the mixed-bloods a
proportionate share of the Hill Creek Extension and a share of the
original reservation northwest of the Green River (from the Uintah
River to Yellowstone Creek in the Uintah Valley). Haverland in-
sisted that the mixed-bloods take the Rock Creek area instead—
only 172,000 acres, or 19.5 percent of the rangeland. When the Auc
delegates protested that they had 27 percent of the membership,
Haverland and the B1a pointed out that the division was not based
on acreage, but on Aums. The Rock Creek area had more range grass
and therefore had a proportionate share of the available aums.”

Once the Auc delegates realized what they were up against, they
had little choice but to follow the general recommendations of the
bureau land office specialists. Even so, the two sides fought over one
particular range unit. Boyden resolved the impasse by negotiating a
division of the contested unit which both delegations subsequently
accepted. On 25 April the delegates completed the division and
signed the maps prepared by the bureau specialists. Haverland later
boasted to his superiors that the range division was “within five ani-
mal units of being the exact proportion due each side when consid-
ering the added breakdown of summer and winter range.” He also
complimented both groups on the “effective manner in which they
dealt with the problem before them,” adding that differences had
been overcome with “careful thought and deliberation.” But it was
also true, as he noted, that the bureau personnel were “most instru-
mental in effecting the agreement.”*

If the mixed-blood organization fared badly in the division of
rangeland, they fared even worse in the division of timber assets. On
23 October 1957 representatives of the AuC again met with members
of the Tribal Business Committee, bureau land specialists, and Boy-
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den to consider possible methods of dividing timber assets. This
time the mixed-bloods were determined to win a favorable agree-
ment. Up to that point, appraisals of the timber reserves had not
been satisfactory to them, because the northern part of the reserva-
tion had been declared “inaccessible”~—meaning that the timber
was of no value. So the mixed-bloods started the discussion by
pointing to the timber in the Hill Creek Extension, an area in the ex-
treme southern portion of the reservation annexed by the tribe in the
1930s. Arthur Workman, one of the Auc representatives, asserted
that the Hill Creek region was not inaccessible and that the mixed-
bloods wanted a fair share of the timber located on it. But, he added,
his people wanted a survey conducted before making any decisions
about it.”

Jason Cuch, representing the full-bloods, simply noted that his
group was not prepared to discuss the matter. Boyden and the bu-
reau specialists, however, felt that the issue could be disposed of
rather quickly, though none of the specialists knew for certain how
much timber there actually was at Hill Creek. They suggested that
the timber be surveyed and sold and that the two groups divide the
profits. Both sides readily agreed to this, but then Boyden and the ex-
perts began debating whether the Hill Creek timber was even valu-
able enough to justify a survey. The specialists explained that a sur-
vey would be very expensive and that nothing could be done until
the following summer when the roads became passable. )

The prospect of leaving the issue unresolved irritated Boyden. “I
am not in favor of having a thing that doesn’t seem to have much
possibility just stand out and cause a delay,” he said. He then sug-
gested that the full-bloods simply “buy it and wind it up so that we
don’t have [it] to worry about.”?* But even that proposition required
some kind of survey. The bureau specialists pointed out that the tim-
ber only grew on the north slopes of the canyons, all of which were
watershed areas, and that the timber might be necessary for erosion
control. These arguments had the effect of steadily reducing the
value of the timber in the minds of the participants. Finally, Otto
Weaver of the bureau offered his assessment that the total value of
the timber would not “run more than one thousand dollars.”

Boyden proposed that the bureau specialists make an arbitrary
assessment on the value of the timber—sight unseen—so that the
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tribe could buy out the mixed-bloods’ interest in it. But Elizabeth
Bumgarner of the Auc protested, arguing that “we have people we
must answer to. If we just tell them that it is inaccessible they will
be very angry.” Preston Allen, also of the auc, joined in. “The main
thing,” he said, “is to take care of these problems properly in the di-
vision.”?

The mixed-bloods’ protest left Boyden in exactly the kind of cir-
cumstance that made his representation of both groups a conflict of
interest. Yet if he was aware of his conflict, he never betrayed any
sign of it. He responded to Bumgarner and Allen, “That is right, it
is also what the mixed-blood[s] want. We don’t want the people to
say you just gave our properties away.” He then explained, “If we
could just say it is worth so much as to whatever it happened to be. I
suppose with this group of technicians here you could arrive at this
as quickly as you could with so many appraisals.”

Bumgarner, thinking that her attorney had her best interests in
mind, passively went along, saying, “If something has been set up in
that matter, and it was divided along with the rest of them we won’t
get into trouble.””?® Boyden then passed out slips of paper to the six
bureau specialists and Rex Curry—*“our experts,” he called them.
Each of the seven wrote down an estimate of what they thought the
timber was worth. Then Boyden averaged the estimates and came
up with the figure of forty-six cents per acre. In that way the tribe
agreed to pay the Auc the munificent sum of 277 percent of forty-six
cents (roughly twelve cents) per acre for their share of the Hill Creek
timber. Boyden’s performance as counsel for both sides had been so
seamless and perfect that the Auc representatives did not even real-
ize that they had been taken in. Afterward both Ute groups voted
unanimously to approval the proposal. Preston Allen liked Boyden’s
solution so much that he suggested that all of the inaccessible land
be dealt with the same way.”

The Ute and mixed-blood delegations substantially completed the
division of assets late in 1957, and the mixed-blood population met
and unanimously ratified a resolution approving the division on 18
January 1958. The vote finalized a long and complicated process
wherein most of the mixed-blood members living on the reservation
purchased their own home sites and farms from the tribe, while the
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TABLE 4: Tribal and auc funds expended
in the division of assets, as of January 1958

Payments made by Payments made by

Item mixed-blood group full-blood group
Purchased assignments $63,000 $1,070
Unit adjustments 25
Range adjustments 390
Townsite 580 14,550
Timber, Northern Reservation 33,480
Timber, Hill Creek area 7,500
(estimated)
Inaccessible areas 13,000
(estimated)
Total payments for each $63,970 $69,632
group:
Net difference due the Mixed-blood group: approximately $5,600

Source: Fredrick M. Haverland to the Commissioner of Indian Affairs, 29 April 1957,
RG 75, BIA, accession #644-52.8, box 105, file 8201-57-308.

tribe in turn bought out the mixed-blood interest in the town site
and timber reserves (see table 4 for a summary of the relevant data).
The commissioner of Indian Affairs formally approved the division
on 24 March 1958.

The mixed-blood members generally supported the division of
assets to the degree that they understood it, although few knew
what termination would mean for them individually. Most simply
wanted their share of the tribal assets so they could continue to eke
out a living. Ironically, the most vociferous opposition to the distri-
bution of assets came not from the mixed-bloods but from a small
group of full-blood Whiteriver and Uintah Utes calling themselves
the “Special Committee of Independent Ute Indians,” or as they
were more commonly known later, the “True Utes.” These Indians
wanted to abolish all vestiges of government interference in tribal
affairs. They sought a return to traditional Ute ways and encour-
aged the tribe to observe the teachings of the elders.

The first significant expression of dissatisfaction from the full-
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blood faction came late in 1956, about a year after the completion
of the ten-year program for the full-bloods. Julius Twohy, with the
support of sixty full-blood members, sent a lengthy letter of protest
to BIA commissioner Glenn Emmons arguing that the full-blood
program had been created without the participation of the tribal
membership. Twohy charged that the business manager (Curry) and
his accomplices created the plan at the behest of Senator Watkins so
that the Ute tribe could be “used as a basis for dealing with other In-
dians throughout the United States” and that the termination pro-
gram did not take into consideration the limited extent of full-blood
acculturation. “The full blood Indians are not educated to rub el-
bows with the white man,” he asserted. “The Indians do not under-
stand and have never understood the program. The program itself
was premature by at least twenty years.”*®

The protest met with the usual bureaucratic response. Bureau
personnel simply assumed that the signatories were either ignorant
of or uninformed about the details of the ten-year program. One of
the assistant commissioners responded by denying Twohy’s asser-
tions without actually addressing them. For example, the claim that
the Utes had not been kept informed received the reply, “We do not
understand why you make this inference.” The assistant reminded
Twohy that “only the Mixed-blood group is being terminated under
the Act of August 27, 1954, and that the reservation will remain in-
tact.”” From the point of view of the bureau, the program had al-
ready advanced to policy and the matter was closed.

But the protesting full-blood Utes knew more about the situa-
tion on the reservation than the bureaucrats realized. Twohy’s argu-
ments were essentially correct: the Partitioning Act had been de-
signed to showcase Senator Watkins’s termination program, and the
ten-year program for the full-bloods did include provisions for the
eventual termination of the entire tribe. Moreover, the plan had
been developed by the tribal leadership with only minimal input
from the membership, the majority of whom had, as Twohy put it,
“never seen it” or ever been “called together for the purpose of dis-
cussing it.” Twohy also inferred that if the termination plan come to
fruition, “within a period of five years the funds of the Ute Indian
Tribe will be dissipated, the reservation divided and the people so in-
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censed with each other that they will be unable to live harmoniously
in the same locality.”*® His prediction would have special relevance
for the terminated mixed-blood Utes.

A year later, after the division of assets in the spring of 1958, the
dissident full-bloods sent a set of resolutions and a petition to the
commissioner and a few select congressmen. The documents asked
that Public Law 671 (the Ute Partition Act), the Wheeler-Howard
Act, and “certain other things” affecting the reservation “be dis-
posed of.” The group also sent a telegram to the secretary of the in-
terior, asking him to disapprove of the division of the tribal assets
—not because they were opposed to the expulsion of the mixed-
bloods, but because they objected to the loss of reservation land.
The telegram stated, “We feel that the majority of the Indians are
against the land division or the sale of anymore [sic] of the Indian
lands on the Reservation.”!

Needless to say, the objections of the True Utes made little dif-
ference to the government officials who received them. Roger Ernst,
assistant secretary of the interior, responded to the telegram by sim-
ply reciting the history of the division of tribal lands and the relevant
authority for these actions. Then, in a classic bureaucratic fashion,
he closed with the comment, “It is hoped that this clarifies the ques-
tion of the approval of the division of the Uintah and Ouray prop-
erty.”?

The division of tribal assets took place in spite of the full-bloods’
protest, and afterward the sole purpose of the aAuc board devolved to
directing the three corporations set up to manage the group’s assets.
John Boyden, architect of the plan that created the organization,
never intended that it be anything more. In fact, he told Watkins’s
subcommittee that he expected the Auc to “disintegrate” except for
their distributing corporations, which would presumably “go on in-
definitely.” In fact, the distribution plan perfectly reflected the ter-
minationist ideology that inspired it. In keeping with Watkins’s
mandate to “liberate” Indians, the plan declared that it did not “an-
ticipate that the Mixed-blood group [would] allocate any funds for
joint welfare, law and order, education, or other similar purposes.”
These things would no longer be necessary, because the mixed-
bloods would “become unrestricted citizens of the State in which

JOHN S. BOYDEN’S MAGNUM o’ 193

they live, sharing in the responsibilities and advantages of the State
just as other citizens do.”

In a fitting coda to the religious ideology that motivated Senator
Watkins to begin with, the plan went on to remind the mixed-bloods
that “equal rights and equal privileges are obtained by sharing in
common with other citizens the civic, social, and religious responsi-
bilities that fall upon any given community. We can best ‘preserve
the cultural values we may possess’ by sharing them with our fel-
34 Such sentiments were familiar to practicing Latter-day
Saints like Boyden and Watkins, religiously motivated individuals
who habitually proselytized their values. But Boyden saw little value
in preserving elements of Ute culture. He merely expressed his belief
that the mixed-bloods would readily assimilate when forced into the
dominant culture. The underlying philosophy of his plan had not
advanced beyond the “sink or swim” sentiments expressed by Wat-
kins and other terminationists years earlier.

The metaphor still applied in the late 1950s. Despite the florid
rhetoric of the distribution plan, the mixed-blood people still had to
cope with the nearly unfathomable process of converting shares of
corporate stock into a livelihood. In accordance with the plan, three
corporations were established under the laws of the state of Utah on
9 December 1958. The most important of these, the Ute Distribution
Corporation (UDC), jointly managed with the Ute tribe all assets not
subject to division. These assets included unadjudicated claims
cases pending against the Untied States, as well as income from gas,
oil, and mineral resources held by the tribe. The distribution plan
stipulated that each member of the Auc would receive ten shares in
the upc—a potential windfall, since the proceeds from these assets
were to be distributed in the form of stock dividends as they be-
came available.

Tribal leaders had reason to expect significant returns from the
upc. Not only was the Uintah and Ouray Reservation rich in min-
eral deposits and, in particular, oil shale, but the three Ute bands
also expected judgment money from cases pending before the Indian
Claims Commission. In February 1957, news reached the tribe that
Ernest Wilkinson and his law partners had won favorable decisions
in two 1cC dockets filed on behalf of the Uintah Utes. In the first, the
icc ordered compensation in the Spanish Fork claim, wherein the

lowmen.
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Uintah Utes sought damages for surrendering 5.7 million acres (via
the Spanish Fork Treaty of 1865) in exchange for treaty rights never
ratified by the U.S. Senate.* The second docket concerned the Uin-
tah suit for the value of the Uintah and Ouray Reservation taken by
the government in 188182, when the White River Utes were located
there. The commission held that the United States had to pay for an
undivided one-half interest in the entire reservation, as it existed on
15 August 1882.% :

In both cases the 1cc was expected to reward the Uintah Utes a
substantial judgment against the United States, exactly as the Un-
compahgre and Whiteriver Utes had received in 1950 in the Colo-
rado claims cases. Although it would take some years for the Utes to
realize the money from these decisions (which ultimately totaled
$7.7 million), the mixed- and full-blood Utes were required to share
it, since the July 1950 “share and share alike” agreement still ap-
plied. With the establishment of the upc, however, the tribe and the
Auc finally had a mechanism for equitably distributing the judgment
funds without any strings attached.’®

Aside from the upc, the distribution plan called for the creation
of two corporations, the Antelope Sheep Range Company and the
Rock Creck Cattle Company, to manage the range areas held in
common by the mixed-blood stockholders. Eventually the members
were to receive stock certificates representing the one share members
received for each corporation, and then they could sell them or trade
them as they saw fit. In the meantime, however, the mixed-bloods
already engaged in stock raising had to find other means of main-
taining their herds.

Formerly, the mixed-bloods herded their cattle or sheep on the
common sheep ranges in Antelope Canyon or the Uintah cattle
range. After the establishment of the range corporations, they found
that they were prohibited from using tribal ranges. They had ex-
pected as much, but they were not prepared to deal with the restric-
tions that corporate ownership placed upon them. The single share
of cattle stock each member received conveyed the right to graze
merely two and a half head of cattle on the Auc range for six months,
and the single share of sheep stock permitted the grazing of only five
sheep for a year. Mixed-blood ranchers quickly realized that no sin-
gle shareholder could possibly run livestock without acquiring addi-
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tional shares. Clearly, the mixed-bloods would need some mecha-
nism to buy, sell, and trade their stock so that they could be
combined in a meaningful way. Boyden assured them that these limi-
tations could be overcome.*

In the meantime, tribal factionalism increased dramatically as
the Affiliated Utes were forced to compete économically with the
full-blood members of the tribe. Now that they were excluded from
membership, the old label “half-breed” took on more portentous
connotations. Mixed-bloods scheduled for termination became
competitors in the marketplace and usurpers of tribal land and re-
sources. As a measure of the bitterness and enmity that existed at the
time, the Tribal Business Committee passed yet another ordinance
to prevent future generations of mixed-bloods from becoming mem-
bers. On 17 September 1958 the committee decreed that “no person
born subsequent to the adoption of [said ordinance] shall be en-
rolled unless such person is of 5/8 or more degree Ute Indian blood
of the Ute Indian Tribe.” The Partition Act and its clarifying ordi-
nances essentially accomplished the same thing, but with all of
the difficulties that had gone before, including the struggle to divide
the tribe and partition the assets, Commissioner Emmons simply
accepted the ordinance. Subsequently, membership in the tribe re-
quired five-eighths Ute Indian blood.®

Meanwhile, the Tribal Business Committee belatedly discov-
ered that the partitioning process created substantial problems for
the tribe as well. Rangeland taken by the mixed-bloods had an ad-
verse effect on tribal cattle grazing, especially the loss of the Rock
Creek region. Henry Cuch, then acting chairman of the Tribal Busi-
ness Committee, wrote to Commissioner Emmons and complained
that these losses had “crippled the operations of the full bloods, due
to a lack of balanced range conditions.”* Cuch, along with Rex
Curry and the other Business Committee members, looked to Boy-
den to find ways of “balancing” the range conditions, even if it
meant undercutting the control of the mixed-blood range corpora-
tions.

By the late 1950s, termination policy had largely run its course.
Many in the B1A witnessed the disastrous effects of termination on
the Menominee and Klamath tribes. Congtess, too, proved more
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sympathetic to the trauma induced by termination. Representative
Lee Metcalf of Montana accused the bureau of using blackmail
techniques to induce tribes to agree to the policy.* Defenders of ter-
mination were few, particularly after the departure from Congress
of ideologues such as E. Y. Berry and Arthur V. Watkins. Senator
Watkins, long the leading proponent, lost his bid for reelection in
1958 to Democratic challenger Frank E. Moss.

Evidently, Boyden also experienced a change of heart at this
time. It may be that he regretted his role in partitioning the tribe, at
least to the degree that it diminished the Uintah and Ouray Reserva-
tion trust lands. Autobiographical materials compiled by Boyden
late in his life and subsequently published by his children support
this view. His biography simply states that he “did not favor the ter-
mination policy promoted by Congress during the late 1940s and
1950s,” and further, that “in 1954 . . . contrary to John’s advice, the
mixed-bloods met as a group and voted to be terminated from fed-
eral supervision. By 19671, all arrangements for the finalization of
termination had been completed.” The seven crucial intervening
years, during which Boyden played a central role in facilitating the
mixed-blood termination, are not mentioned. Boyden apparently
preferred not to explain his own involvement in the affair.

Regardless of his motives, by the late summer of 1959 Boyden
actively worked to undermine the stability of the Auc range corpora-
tions and to return mixed-blood grazing land back to the tribe.
Events soon demonstrated that he not only possessed the knowledge
to set up the range corporations but also knew how to render them
useless to their intended beneficiaries.

Charters for the two range corporations had been issued only
months eatlier, in December 1958. At that time Boyden assured the
AUC Board of Directors that members could “sell or trade their
shares” by simply “signing the [stock] certificates.”* However,
members had to wait until the certificates could be distributed, and
that could not happen until the fee patents were issued for the land.
In the meantime, mixed-bloods in the livestock business struggled in
vain to acquire grazing rights by a mechanism provided in the Parti-
tion Act known as the “private treaty.” Boyden and bureau officials
assured them that this provision allowed members to buy, sell, or
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trade their shares of stock by making private arrangements among
themselves. Consequently, 100 to 150 shares of stock changed hands
in this manner, and a few of the mixed-bloods managed to acquire
enough to maintain modest herds of about one hundred head of cat-
tle. It was not enough, but the mixed-bloods lacked the necessary
capital to acquire more.*

The Partition Act also granted full-blood members the right to
acquire shares in the corporations through the private treaty provi-
sion, although they had no real reason to do so since they retained
rights to the tribal ranges. But Curry and the full-blood members of
the Tribal Business Committee began to question why members of
the tribe had the right to purchase shares of mixed-blood grazing
stock, while the tribe itself could not. They reasoned that if the tribe
could acquire mixed-blood range rights, then some of the range lost
through the tribal division could be recovered.

Actually, there were several excellent reasons why the Partition
Act prevented the tribe from buying Auc stock. The private treaty
provision constituted the only possible mechanism for mixed-
bloods to acquire sufficient grazing rights under the corporate struc-
ture. Should the tribe compete for shares, individual mixed-bloods
would be unable to combine their shares and would be forced out of
business. Individual full-blood members, on the other hand, were
not likely to compete in this manner, since they already had access
to tribal ranges. Moreover, tribal acquisition of Auc grazing rights
would deprive individual mixed-bloods of their rightful share of
tribal assets, thereby undercutting the basic premise that termina-
tion would make them self-sufficient.

Unconcerned with these facts, Tribal Business Committee mem-
bers pressured Boyden to find a way for the tribe to acquire shares in
the Auc range corporations, and Boyden once again found himself in
a conflict of interest. The Auc still retained him as counsel, and he

. was obligated to protect their interests, but his sympathies had

shifted toward the tribe. In August 1959 Boyden met with bureau of-
ficials and convinced them to produce new regulations that omitted
the private treaty provision.* He proposed instead a subtle but por-
tentous change in the policy: henceforth, no shares of stock could be
sold or traded, even between family members, without first being of-
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fered on the open market. Boyden contended that under these new
conditions, the Ute tribe would have the right of first refusal on
stock purchases.

The newly proposed regulations had vast implications for
mixed-blood Utes slated for termination. It meant that they could
not combine their shares of tribal assets in any meaningful or pro-
ductive way. Rangeland, for example, could not be merged to sup-
port viable herds of livestock. Even worse, without the private treaty
provision, non-Indians might conceivably outbid the tribe for auc
land—leading to the loss of tribal or Auc control. This last scenario
threatened the very existence of the mixed-blood corporations,
since an outsider could gain a controlling interest and dissolve
them.” In short, before termination even went into effect, Boyden
manipulated the regulations in a way that eliminated any possibility
of mixed-blood self-sufficiency.

For his act of betrayal, the Auc Board of Directors refused to re-
new Boyden’s contract in the fall of 1959. By that time, after less
than one year of operation, the AuC range corporations had fallen
into complete disarray. With the news of the new bidding regula-
tions, a few of the mixed-bloods retained Vernal attorney Hugh Col-
ton in an attempt to protect the few shares they managed to acquire
via the private treaty provision. When the bureau published the new
regulations in August 1960, the prior private treaty sales were voided
on the ground that they did not conform. Mixed-blood livestock op-
erators lost the shares they had already acquired, despite the fact
that they had been “repeatedly told by the legal counsel and the Su-
perintendent of the Uintah and Ouray Reservation that they should
purchase whatever shares of stock might be offered to them.” Col-
ton’s new clients found themselves caught in this bureaucratic trap,
even though the terms of the private treaty sales had been personally
approved by Uintah and Ouray superintendent Darrell Fleming.*8

In the meantime, Boyden and the Tribal Business Committee
moved to buy stock in the Auc range corporations. In March 1960,
the Business Committee wrote to Commissioner Emmons and in-
formed him that the Auc range difficulties “could be greatly allevi-
ated if some arrangement could be made to sell all of the [Auc] range
for cash and still make some reasonable provision for the livestock
owners of the Mixed-blood group.” The tribe proposed to buy the

e
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stock of both corporations for the appraised value and then lease the
range back to the livestock owners for a period of twenty years. The
letter pointed out several additional advantages that would accrue
to both groups: the sale would permit mixed-blood members to pay
off their debts to the tribe, the land would be retained by Indians,
and the full-bloods’ range problems would be alleviated.”

The commissioner’s office took the proposal seriously, and six
weeks later it told the Tribal Business Committee members that it
would allow the tribe to proceed with the deal on two conditions:
first, the purchase of stock in the corporations would only be ap-
proved if the tribe could obtain a controlling interest; and second, all
stock purchases had to follow the regulations established by the Par-
tition Act, the corporate charters, and bureau regulations.’® Em-
mons and the bureau did not want the tribal officers wasting money
on AUC stock unless they could gain control. Only then, they rea-
soned, would the tribe be in position to benefit from the purchase.
The needs of the mixed-blood Utes were utterly distegarded.

Despite Emmons’s good intentions, the conditions he imposed
created significant obstacles for the tribe. Unable to restore the
private treaty provision, several mixed-blood members (including
those represented by attorney Hugh Colton) shifted tactics and
charged that the tribe did not possess the right of first refusal on the
AUC range stock. They pointed to the applicable sections in the bu-
reau regulations which stipulated that only members of the tribe had
the right of first refusal—not the tribe itself. Much to their surprise,
Area Director Haverland agreed with them. In a letter to the com-
missioner, he took up the mixed-blood position and argued that bu-
reau regulations did not include the “Ute tribe” in the category of
“member of the tribe.” He further warned that continued attempts
to bend the regulations would “open the Department to a law-

suit.”%!

If Haverland ever expected to succeed with his objection, he
quickly discovered the limits of his influence. Boyden countered by
dashing off a personal letter to his friend in the bureau and fellow
Latter-day Saint, Associate Commissioner Rex Lee. “We have
enough difficult problems to work out,” he bitterly complained,
“without being embroiled and entangled with technical defini-
tions.” He then followed with the age-old threat to bureau author-
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ity: “We know there are many non-Indians using every scheme pos-
sible to circumvent the regulations and the law in order to acquire
this property from the Indians.”? In fact, something like the oppo-
site was true—the bureau was attempting to circumvent the law to
allow the tribe to acquire the mixed-bloods’ land. Nevertheless,
Boyden’s letter had the desired effect. Two telegrams went out al-
most immediately: one from the secretary of the interior’s office, in-
forming Haverland that his interpretation was not shared by the de-
partment, and another from the commissioner’s office, reassuring
Boyden that Haverland had been informed of his error.53

Even though the tribe, through Boyden’s maneuvering, had
gained an undisputed right of first refusal on the auc stock, the
tribal officers still had to find a way to acquire a majority share. By
the fall of 1960 many mixed-bloods wanted to sell, because they had
no means of either effectively using their stock or acquiring more.
The prospects had been difficult beforehand, but now that the tribe
could meet any bid, it became impossible. The situation changed
almost immediately, however, when Margaret Sprouse, a mixed-
blood member, wrote to every auc member and urged them to sell
their stock certificates to her. She offered to pay a price over and
above the appraised value the tribe would pay.** By late September,
Sprouse had accepted offers on 253 shares in the Antelope Sheep
Range Company and another 253 shares in the Rock Creek Cattle
Company.

The tribe also bid on most of these shares, and so, in accordance
with bureau regulations, both parties were instructed to submit
sealed bids for the stock. Since the tribe would only offer up to $350
per share and Sprouse up to $750 per share, it appeared as though
the tribe would be defeated in its attempt to gain control. At this
point Boyden once again intervened and urged the Tribal Business
Comumittee to protest Sprouse’s offer on the purported grounds that
it violated bureau regulations. The Business Committee argued that
Sprouse could not possibly have the capital to finance such a large
transaction and that she had to be purchasing the stock for non-
Indian interests. Boyden had no actual proof of this allegation, but
he demanded that the B1a conduct an investigation.™

In fact, Sprouse did have the financial resources to make the bid,
since she was married to one of the wealthiest livestock owners in
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the region. Nevertheless, Boyden effectively used his connections in
the bureau to derail Sprouse’s bid by arguing that her husband’s re-
sources constituted a nonmember offer!*® Three months later, the
secretary of the interior finally ruled that the superintendent had to
refuse Sprouse’s more lucrative bid for the stock.

Eventually the tribe purchased most of the shares Sprouse
sought to buy, but even before that occurred, Boyden found a way for
the tribe to purchase an insurmountable block of shares. He accom-
plished this feat by persuading officers of First Security Bank of
Utah to sell shares of mixed-blood stock held in trust for minors and
other members not considered competent to manage their own af-
fairs. Boyden told the trust officers that the shares were of limited
value to the mixed-bloods and that the shares would be substan-
tially devalued unless the tribe obtained control of the aAuc corpora-
tions. As he explained the situation, non-Indians might otherwise
gain control and the mixed-blood trustees would become minority
stockholders.”” Disregarding its responsibility to protect the fidu-
ciary interest of these individuals, First Security Bank dispatched an
officer to the reservation to obtain consent from the ill-informed
parents and guardians of the stockholders. The bank informed them
that the stock would be sold for $1,000, plus an additional $100 for
future hunting and fishing rights. Where the financial inducement
failed to produce the required signatures, the officer of the bank sim-
ply told parents that selling the stock would be in the best interests
of their children.*® In short order, the bank had permission to sell
147 of the 175 shares it held in trust. Thus Boyden had successfully
convinced a large and conservative banking institution, with exten-
sive ties to both the federal government and the Mormon Church, to
execute the sale with astonishing haste.*

With the sale of the minors’ shares, the mixed-blood livestock
owners completely lost control of the Auc corporations. The re-
maining stockholders had little choice but to sell out, and the tribe
gained control. Unable to work the rangelands productively, and
blocked in every attempt to sell or combine the grazing rights to
them, the mixed-bloods became, in effect, both disowned and disin-
herited. The tribe, meanwhile, largely succeeded in reversing the
range losses that resulted from the Partition Act. In 1964 the tribe
filed petitions with the state of Utah to formally dissolve the two de-
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funct range corporations, and most of the land reverted to the reser-
vation. The tribe was forced to settle, however, with thirty-eight
mixed-blood stockholders who never sold out. Two years later these
holdover mixed-bloods received the one thing they wanted all along:
372.38 acres of land per person.®

The conversion of stock to land came far too late for the vast major-
ity of mixed-bloods, who had been forced to sell their stock long be-
fore. But the events of the early 1960s threatened much more than
financial loss. In 1961 the secretary of the interior fulfilled the re-
quirements of the 1954 Termination Act by placing a small an-
nouncement in the Federal Register. It stated simply that “effective
midnight, August 27, 1961,” individual mixed-blood members of
the Ute Indian tribe of the Uintah and Ouray Reservation “shall not
be entitled to any of the services performed for Indians because of
his [sic] status as an Indian.” In final, ominous tones it concluded,
“the Federal trust relationship to such individual is terminated.”®!
After termination, many of the mixed-bloods fell into the famil-
iar pattern of poverty, fraud, and despair. Most had already lost
their shares of range stock and with them whatever limited means
of sustaining themselves they formerly possessed. They still retained
their shares in the Ute Development Corporation, though—primar-
ily because the stock certificates had been retained in the vaults
of First Security Bank. The upc stock was never intended for sale.
It functioned primarily as a mechanism for distributing dividends
from oil and mineral assets, as well as judgment funds awarded in
the icc dockets. :
Beginning in 1963, however, mixed-blood Utes began selling
shares of upc stock in a last-ditch effort to stave off poverty. Once
again, First Security Bank trust officers flaunted the legal safeguards
that were supposed to prevent stockholders from selling without
first being warned of the consequences, and this resulted in a situa-
tion of almost unparalleled fraud and malfeasance. The assistant
manager of the Roosevelt branch of First Security Bank, for exam-
ple, developed a thriving brokerage in upcC stock in the lobby of the
bank.® Before the end of the year, a large number of mixed-bloods
had been induced to sell their valuable upc stock for a paltry few
hundred dollars, and often a used automobile. Unbeknownst to the
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original holders, the stock soon passed into the hands of non-Indian
owners, who paid a far higher price for it.3

This development proved all the more tragic for the mixed-
bloods, because by the end of 1963 uDC stock had already paid divi-
dends of over $7,100 per share. The stock represented the vast oil
and mineral resources of the Uintah and Ouray Reservation—re-
sources that would last indefinitely. As a final bit of irony, the ubc
dividends in 1963 also included funds from the 1cc dockets filed on
behalf of the Uintah band.** Most of the mixed-bloods were descen-
dants of the once powerful Utah bands that became the Uintahs.
Now, in a final miscarriage of justice, the award money intended to
compensate these Indians for the loss of their ancestral lands in Utah
went to the stockholders of the Ute Distribution Corporation. But
many of the Uintah mixed-bloods had already sold their shares to
non-Indians and left the region. It seemed that Senator Watkins’s
objective had been realized at last: these Utah Indians vanished into
the mainstream of American life, many of them to become welfare
recipients or to take menial jobs in the unfamiliar urban centers of
the West.
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TERMINATION AND THE

PERSISTENCE OF IDENTITY

‘With the publication of mixed-blood names in the Federal Register
and the subsequent loss of shares in Ute assets, the long night of ter-
mination began. Most of these people had no real comprehension of
what had happened to them. They did not know if termination
meant that they were no longer Indians, if they were no longer mem-
bers of the Ute tribe, or even if the legislation applied to them at all.
If the word “termination” meant anything, it meant “confusion.”

Slightly less than half of the original 490 terminated mixed-
bloods—the majority of whom were minors at the time Congress
passed the Ute Partitioning Act—are still alive. It is interesting to
note that of the 490 individuals on the March 1956 termination roll,
233 were minors who had neither the opportunity to present their
views nor a vote in the proceedings. It is also worth remembering
that their parents hardly fared better in the decision process, as very
few Uintahs or mixed-bloods attended the critical 31 March 1954
meeting. In fact, those who attended the meeting (an estimated 400
individuals) constituted barely 22 percent of the tribe. In other
words, a minority assembly of tribal members, composed almost
entirely of Uncompahgre and Whiteriver Utes, decided to terminate
the majority of the Uintah Utes, almost none of whom were in atten-
dance. Little wonder that confusion reigned in the aftermath.

The confusion continues. When asked about termination,
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mixed-bloods are quick to point out that neither they nor their par-
ents understood what was happening at the time. Many still seek to
comprehend the situation. Barbara Sutteer, an intelligent, accultu-
rated woman, has pointed out that even though her name is listed on
the final roll, she did not understand what happened and still does
not understand it.! Sonny Van and Smiley Denver, a pair of termi-
nated Uintahs who disagree about nearly everything else, agree on
this point. As Van explained it, “To this day even the older ones that
was [sic] adults at the time of termination, you can ask them, what
did termination mean or how did it come about? They can’t tell you.
It was a real snow job. . . . And, to be a mixed-blood, where the tribe .
doesn’t want you, and the non-Indians don’t want you, you get
pretty sore straddling that fence.”? Smiley Denver offered a similar
perspective: “I don’t remember much about it. I was only seventeen
or eighteen years old and was away to school. I didn’t even know
they were doing it until I came home, and my father told me that
we’d been terminated. He was very upset about it because it really
wasn’t publicized. . . they didn’t even ask the majority of the mixed-
bloods whether they wanted to be terminated or not. Most of them
never even knew it until it was done. It was kind of a sad deal.”
Unable to comprehend what termination meant for them in
terms of tribal and Indian identity, mixed-bloods have tried over the
years to recover the things they do understand: a share of royalty
monies, rangeland, and hunting and fishing rights. Acculturation
has been a slow and uncertain process, but they have learned one
thing along the way: how to litigate. Filing suits in federal court is a
way of life for a few of the mixed-bloods, and not too surprisingly,
these individuals have become rather notorious in district court.
One judge (nicknamed “Old Ironhand” by the mixed-bloods)
pointedly told Calvin Hackford: “I don’t want to see you in this
courtroom again, unless it’s for a very good cause.” Court officials
tend toward the view that mixed-blood lawsuits are frivolous, but
for many years litigation has been the only mechanism available to
these people in fighting a system that is clearly biased against them.
The litigation process began in 1964 when a handful of termi-
nated mixed-bloods contacted attorney Parker M. Nielson with the
complaint that they had been cheated out of their Ute Distribution
Corporation stock. Nielson then spent the better part of twenty
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years litigating securities fraud cases on behalf of these and other
mixed-bloods. In the process he uncovered the sordid details sur-
rounding the fraudulent sale and dissolution of mixed-blood assets
as well as the devious role played by tribal attorney John Boyden.’

Nielson’s most significant and successful case, Reyos v. First Se-
curity Bank, charged that the bank, acting as an intermediary for
non-Indian purchasers, had defrauded mixed-bloods in the sale of
their Ute Distribution Corporation stock. In April 1968 the judge is-
sued a finding in favor of Nielson’s plaintiffs but awarded only
$1,500 per share of stock in damages. Disappointed by this paltry
settlement, the mixed-bloods, led by Preston Allen, responded by
resurrecting the name “Affiliated Ute Citizens of Utah” and filed a
suit against the federal government in an attempt to wrest control of
the mixed-blood mineral assets from the unc.®

By 1968 the question of asset management had become a ran-
kling issue for the mixed-blood members. Many believed that the
Affiliated Ute Citizens had an inherent right to manage assets as
well as to decide other matters of concern for the terminated group,
but Boyden filed a brief on behalf of the Ute tribe contending that
Allen and his associates had arrogated the name “Affiliated Ute Citi-
zens” and that the organization had gone out of existence years ear-
lier after conveying its title and authority to the unc.” Thus began a
long controversy that continues to this day, with the ubc continuing
as the sole managerial apparatus for mixed-blood assets.

First Security Bank, in the meantime, appealed the Reyos case,
and together with the claims case Reyos became consolidated under
the name Affiliated Ute Citizens v. United States. The Tenth Circuit
Court of Appeals overturned Nielson’s victory in Reyos, finding
that First Security Bank had engaged in nothing more devious than
“ordinary banking practices.” However, the U.S. Supreme Court
granted Nielson’s petition for a writ of certiorari and reviewed the
case in August 1971. The outcome was decidedly mixed, with the
Court agreeing with the original judgment in Reyos that First Secu-
rity Bank bad defrauded the Indians whose interests it was bound to
protect. But the Court also found that the United States did not
share in the bank’s liability.? Thus the mixed-blood group won on
principle but did not receive the compensation they were seeking.

Despite the conclusions reached by the Supreme Court in the
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Reyos case, considerable evidence points to the fact that the Court
did not delve into the facts surrounding the creation of the upc,
probably because it affirmed the dismissal of the Affiliated Ute Citi-
zens case due to a lack of jurisdiction. The facts are unclear, but a
close reading of the resolutions adopted by the auc in late 1958 and
early 1959 suggests that the members merely followed the lead of
Boyden, who quietly engineered the ubc takeover of the auc man-
agement without the informed consent of the directors, who contin-
ued to conduct business in a normal fashion.® Despite the lack of a
clear-cut determination in this matter, the Supreme Court decision
has been used to head off further adjudication of the management of
mixed-blood assets. “

Concurrent attempts to recover compensation for the loss of
hunting, fishing, and water rights also met with frustration. In Oc-
tober 1977 the U.S. Court of Claims decided that the statute of limi-
tations prevented consideration of their claims. In similar fashion, a
second case filed against First Security Bank on behalf of mixed-
blood minors, Meira v. First Security Bank, also resulted in failure .
when the judge ruled that the minors should have joined other plain-
tiffs in the 1965 Reyos case.'?

In subsequent years, mixed-blood plaintiffs have engaged in a
multitude of lawsuits, mostly aimed at the United States or the upc.
Factionalism and cross-purposes have combined to defeat many of
these efforts, although there have been occasional successes. Oranna
Bumgarner Felter won an important victory against the United
States and the Ute tribe in United States v. Felter, decided in district
court in Utah in 1982 and affirmed by the Tenth Circuit Court of
Appeals in 1985. Felter sued after being convicted of fishing on
Ute tribal land without permission. She argued that her status as
a mixed-blood did not abrogate her treaty rights, and the court
agreed.!! For the most part, however, the recourse to legal remedies
has only engendered greater factionalism and undercut the possibil-
ity of unified action. Even Parker Nielson finally concluded that
these disputes did not “lend themselves to judicial resolution.” He
noted that in each case, the decisions rendered seemed “‘to be expres-
sive of an attitude that the termination episode must be closed.”*

During the 1990s the mixed-blood Utes took a few halting steps
in a new direction. Increasingly, they looked beyond compensation
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and sought the reinstatement of their birthright. They employed
several attorneys with the purpose of exploring avenues leading to
tribal restoration. In 1993, mixed-bloods met at Bottle Hollow Re-
sort on the Uintah and Ouray Reservation to gather testimony on
termination, which they hoped would influence officials in the De-
partment of the Interior to reinstate them to membership in the Ute
tribe.”® The opposition of the tribe doomed that particular effort,
but the episode provides evidence that the mixed-bloods were mov-
ing toward collective action.

At the same time, a few mixed-blood factions continued to pur-
sue remediation in the courts, filing suits against the upc in an at-
tempt to regain control over the distribution of assets and treaty
rights. Past attempts to regain mixed-blood control of asset man-
agement were repeatedly rebuffed. In 1971, for example, Boyden re-
ferred to one such group as a “rump revival of an association that
has divested itself of all title and authority.”'* In recent years the upc
staunchly defended and asserted its managerial rights before the
courts and the BIA. Chris Denver, the director of the ubc, main-
tained in a 1998 interview that the original Affiliated Ute Citizens
had “irrevocably delegated all their authority to the unc, the Rock
Creek Cattle Corporation, and the Antelope Sheep Range Com-
pany. And in all the documents I have seen, they have gone out of
business. Now, since that time, yeah, they can reorganize, but what
authority do they have? In my opinion they don’t have any author-
ity.”" Denver cited as evidence the decision of the Supreme Court in
the Affiliated Ute Citizens case, and he contended that the upc has
the legal right to act as the joint manager of nondivisible assets with
the Ute Tribal Business Committee. In a brief filed with the BIa,
Denver noted that groups “calling themselves Auc have sought to
challenge the legitimacy of the unc” without success “for more than
twenty-five years,” and further, that the “auc had permanently del-
egated its authority to the upc.” Thus, in the opinion of the unc di-
rector, there is no legally constituted group known as the Affiliated
Ute Citizens of Utah.¢

Naturally, members of the Auc harbor similar views about the
illegitimacy of the Ute Distribution Corporation. Dora Van, current
president of the Auc, has put forward a number of arguments and le-
gal theories to support her main contention that the upc is a state
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entity “unlawfully injected” into the jointly held management of
mixed-blood and Ute tribal assets.!” In 1996 she and other members
of the auc attempted to legally dissolve the upc, but the state of
Utah took a dim view of her actions and the state attorney general
threatened criminal prosecution. The upc also filed criminal con-
spiracy charges against the Auc Board of Directors. Van’s repeated
attempts to intervene in suits involving the ubc also met with rejec-
tion by the courts, leading her to turn to Congress for redress. In a
letter to Senator Daniel K. Inouye, vice-chairman of the Select Com-
mittee on Indian Affairs, she argued that the mixed-bloods had been
“systematically extracted” from joint management by the “ia and
others” and that Auc had been “judicially and administratively
replaced by a Corporation operating under Utah Law.”!® On that
point, at least, both sides readily agree. The legality of these actions
remains in dispute.

It appears that the mixed-blood members have reached an im-
passe in their attempts to regain control of nondivisible assets, man-
age their treaty rights, or gain compensation for past losses. Many
of these individuals have been fighting this battle for so long that
they cannot let go of it. Termination has left a mark on them—a
mark of victimization that has become a part of who they are. Yet
this is not necessarily harmful to their efforts to regain group prerog-
atives. Sociologists Stephen Cornell and Douglas Hartmann have
noted that “ethnic and racial identities can be significant forces in
their own right. Although circumstances can construct identities,
identities are capable—via the actions they set in motion—of recon-
structing circumstances.” Putting it another way, they note that eth-
nic identity sometimes “produces circumstances of its own.”"’

Ultimately this may happen for the mixed-blood Utes, although
it would mean a different outcome than restoration to the Ute tribe.
Dora Van does not want to seek federal recognition outside the
tribe, because, as she said in a May 1999 gathering of the auc, “Giv-
ing up membership means giving up a claim to the tribal assets.” Yet
she also acknowledged that as a people, the mixed-bloods had been
“kicked to death” by the courts. A few of the other Auc members
also saw the futility of their situation. Shirley Reed, speaking at the
same meeting, urged Auc members to stop filing suits over the upc
management, assets, and similar matters, arguing that the mixed-
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bloods need to “go back to the beginning and undo these manage-
ment structures.” She seemed to be asking the surviving mixed-
bloods to consider who they are and to ask themselves how they got
to'be in such a “damn, sad situation.”?®

Much has been written about the causes and effects of termination
policy, but very little research in this field has examined the impact
of the policy on the racial identity of terminated peoples. In part this
is because most termination studies have focused on tribal groups
like the Klamath, Menominee, or Southern Paiute Indians, groups
that eventually managed to regain federal recognition as Indian
tribes. But what of those terminated Indians who have never re-
gained federal recognition? One question that has never been suffi-
ciently addressed concerns the identity status of post-termination
Indians. How did they come to perceive themselves? Did they vanish
into the larger mainstream of American society, did they persist in
their Indian identity, or did they construct a new, post-termination
Indian identity? To phrase these questions another way, we might
ask if Senator Watkins and his colleagues accomplished their objec-
tive with regard to those who never regained federal recognition—
that is, were they “successfully” terminated in the sense that they
ceased to see themselves as “Indians”? The story of the terminated
mixed-blood Utes serves as an interesting case study in this regard
because they, unlike other victims of termination policy, remain
marginalized by the process. As a result of the Ute Partitioning Act
of 1954, the mixed-bloods lost their trust status with the federal gov-
ernment, lost their membership in the Ute tribe of the Uintah and
Ouray Reservation, and in some instances even lost their place in the
local communities of Utah’s Uintah Basin. While most tribal groups
subjected to termination have regained tribal status and federal rec-
ognition, the terminated Utes have not. Nor are they likely to regain
tribal membership given the prevailing political and economic reali-
ties of the Uintah Basin.

What the mixed-bloods do possess is an identity forged by
shared experiences, common descent, and community bonds. On
the most basic level, the social construction of ethnic and racial
identity in contemporary America is a negotiated status, deter-
mined by the interplay between the external circumstances and
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definitions that the group must accommodate and the actions and
internal conceptions that group members create for themselves. In
this way they become active players in the process, not passive vic-
tims.* In the Ute case, administrative and legislative action fulfilled
the ascriptive aspect of this formula, but Watkins, Myer, Berry, and
others failed to consider the extent to which mixed-blood Utes
would define their own identity status. In the aftermath of termina-
tion they were no longer on the tribal rolls at Uintah and Ouray, but
did they still consider themselves to be Indians?

This question needs further refinement, because in 1954
“mixed-blood Ute” identity did not necessarily mean the same
thing as “Ute 1dentity,” which was clearly not the same as “Indian”
identity. Watkins and his cohorts did not appreciate the extent to
which people often have multiple layers of ethnic identity. Mixed-
blood Utes, for instance, identified themselves as members of ex-
tended Ute families or bands (mostly the Uintah Ute band) on the
most primary level, but they also saw themselves as Utes, as Indians,
and, in a broader sense, as Americans. As Jack Forbes has pointed
out, mixed-blood peoples, perhaps more than others, tend to em-
phasize different identities as time and circumstances demand.?

Those charged with the responsibility of administering the ter-
mination process and overseeing the partitioning of Ute assets rec-
ognized the strong possibility that the mixed-blood Utes might
construct a new identity out of their shared historic and cultural in-
heritance—the process variously termed “social construction” or
“ethnogenesis.” Boyden, in particular, assumed that the mixed-
blood group would exist for a time as an organization bound to-
gether by economic rather than cultural interests. One aspect of
mixed-blood Ute social construction included the creation of the
quasi-tribal economic association of the Affiliated Ute Citizens of
Utah, complete with its Board of Directors and corporate structures
to manage the cattle, sheep, and mineral assets of the membership.

Beyond the economic considerations, however, Boyden and the
early leaders of the mixed-blood group made no attempt to create or
maintain group institutions that would persist or regenerate cul-
tural awareness. The mixed-blood planning board may have be-
lieved that the shared economic interests would be sufficient to hold
the organization together. Or, more likely, they may have expected
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that mixed-blood Ute identity would continue only on a symbolic
level (“symbolic ethnicity”) while the membership gradually assim-
ilated into the dominant society.”® But the ongoing controversy be-
tween the ubc and the Auc over control of mixed-blood assets dem-
onstrates that Boyden, at least, never intended that the mixed-blood
group would persist indefinitely. He devised a governing apparatus
for the mixed-bloods that would function only as an instrument of
dissolution. Once the partitioning of assets had been accomplished,
his plan contrived for the Auc board to convey its rights and author-
ity to the unc and to extirpate itself.

If the mixed-blood Utes have no legal standing, what do they re-
tain? Assessing the efficacy of termination in ending or renewing
ethnic status requires an examination of the possibilities. Asking
whether termination effectively eradicated Indian identity boldly (or
recklessly) raises the question “What makes a person an Indian?” or
“What are the attributes of Indianness?” Social theorists have delin-
eated the parameters of ethnicity and race, but it is paramount to
note that both are social constructions. The approach applied here
is pragmatic, but it begins with the premise, articulated by Michael
Omi and Howard Winant, that race is #ot an essence—not some-
thing fixed, concrete, and objective—but rather an “unstable and
‘decentered’ complex of social meanings constantly being trans-
formed by political struggle.”** In much the same way, Stuart Hall
notes that ethnic identities are “constructed historically, culturally,
politically” and that “the term ethnicity acknowledges the place of
history, language and culture in the construction of subjectivity and
identity.”?

When non-Indians think about historical predicaments like the
one the mixed-blood Utes find themselves in, they are as likely as not
to think to themselves, “Well, those people are not real Indians.”
They assume that the mixed-bloods are infiltrators—“mostly
white” people who tried to pass themselves off as Indians until the
“real” Indians expelled them from the tribe. Those who know bet-
tet, such as the Uintah and Ouray members or the BIA personnel
affiliated with the reservation, often take the view expressed by a re-
cent superintendent: “Mixed Bloods are individuals who voluntar-
ily terminated their status as Indians with the United States Govern-
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ment. This Agency views the mixed bloods as individuals of Indian
blood to whom we have a special trust relationship based on indi-
visible assets outlined in the termination act and subsequent court
cases.”’? While it is hardly the case that the mixed-bloods “volun-
tarily terminated their status” (with very few exceptions), the super-
intendent came much closer to the mark when he acknowledged
the historical and political legitimacy of these people. More signi-
ficantly, he noted the continuation of the special trust relation-
ship, based on political arrangements made by Congress and the
courts.

Perhaps the most important external indices of Indian iden-
tity—that is to say, the definitions that people and organizations as-
sign to Indians—are those that function on a practical level. Of
course, there are almost as many working definitions of Indians as
there are applicable government agencies. The Census Bureau, the
Indian Health Service, and the Indian Arts and Crafts Act define In-
dians in their own bureaucratic ways. The B1a, on the other hand,
does not define Indians at all, at least not overtly. The bureau pro-
vides services to federally recognized tribes whose members are
identified on a tribal level, and it maintains a Branch of Acknowl-
edgment and Research (BAR) to determine which groups of Indians
qualify for federal recognition. The BAR consequently uses yet an-
other definition for that purpose.

How tribes define themselves depends greatly on the political
and economic needs of the tribe, and there are many approaches
available. The Oklahoma Cherokees, for example, use a standard of
ancestry that allows any descendent of the original enrollees (based
on the Dawes Rolls of 1907) to qualify for membership. Not surpris-
ingly, the 1990 census identified 364,072 Cherokees, the largest num-
ber of self-identified tribal affiliates in the United States. Why does
the Cherokee tribe cast such a wide net over potential members? Be-
cause in so doing, the tribe increases its share of available federal
funds.

On the other hand, tribes with limited internal resources, such
as the Ute tribe of the Uintah and Ouray Reservation, prefer to em-
ploy highly restrictive blood quantum standards. In this way they re-
tain contro] of the oil shale and mineral royalties that support the
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tribal membership. Simply put, the larger the membership, the
smaller the per capita payments. Thus the Utes opt for exclusionary
membership criteria.

Fiscal and social realities dictate that most tribes try to maintain
a balance between the poles of future membership growth and im-
mediate economic needs. In so doing they typically rely on the
European-derived blood quantum construct described in the forego-
ing chapters. Tribes use these standards because they actually make
sense from a certain political and economic perspective. For exam-
ple, Melissa L. Meyer has demonstrated a correlation between more
exclusive blood quantum restrictions and the ability of tribes to
maintain control over their land base.” Scientific evidence, on the
other hand, does not support the notion that blood or ancestry has
any deterministic properties for individual members of a given race,
nor does it provide any biologically significant way of determining
the degree of ancestry an individual may possess. As we have seen,
blood quantum requires an identifying benchmark of ancestors con-
sidered to be “1oo percent” members, usually derived from tribal
censuses taken in the late nineteenth or early twentieth century, but
there is no reliable way to determine the supposed ancestral purity
of the benchmark population. Someone born today would theoreti-
cally have 510 ancestors in roughly eight generations going back to
the year 18c0. Counting back twenty generations to the year 1500
would include more than a million ancestors.”® The contemporary
American Indian population is such an amalgam of composite in-
digenous American, European, African, and other ancestries that
blood quantum definitions have no real scientific—or legal—va-
lidity.

The legal fiction of blood quantum has led many scholars, in-
cluding Joane Nagel, to conclude that self-identification is the only
logical method for determining ethnic identity. Nagel notes that
members of other ethnic or racial minorities are not required to
prove their status. She claims that the attendant dissolution of tribal
culture which would necessarily follow if members were allowed to
self-identify would be offset by the guarantee of demographic sur-
vival.?”? But she and other scholars do not say how self-identification
standards could be imposed on tribes without violating their right
to define themselves.
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At the extreme end of the self-identification spectrum is the phe-
nomenon of postmodern Indian identity, a theme that recurs with
surprising regularity in academic circles. A recent note on an in-
ternet discussion group, for example, defénded the phenomenon of
white people discovering real or fictive aboriginal roots and eventu-
ally “coming out™ as Indians. Rather than perceive elements of eth-
nic fraud in this approach, the author defended the practice on the
grounds that the “issue of identity is more complex than just a set
of criteria,” and further, that “the postmodern world requires that
people be able to reinvent themselves several times throughout their
lifetime.” One can only wonder at the response of the Ute Tribal
Business Committee to an application for membership based on
that logic.

‘The problem with this approach is that federally recognized In-
dian tribes retain more than ethnic identity—they also possess
unique political rights, historically identified by racial criteria and
attendant sovereign powers. One of these powers, buttressed by nu-
merous Supreme Court decisions (e.g., Santa Clara Pueblo v. Marti-
nez), is the right of tribal governments to determine tribal member-
ship. It is inconceivable that a conservative community such as the
Uintah and Quray tribe would open its membership rolls to anyone
who, for example, wanted a share of their oil shale and gas revenues.

There is, of course, a significant difference between claiming to
be an Indian and claiming tribal membership. Individuals presum-
ably possess inalienable rights of self-identification in the pursuit of
personal liberty. Problems arise, however, when the rights of indi-
viduals intrude into the prerogatives of groups with special rights in
society, such as federally recognized Indian tribes. Too often, ele-
ments of racial or ethnic fraud emerge, even in small, seemingly per-
sonal ways. Most scholars in fields of study related to American In-
dians can point to individuals who have changed their names or
emphasized remote ties to tribal populations in an effort to gain
preferential treatment in the hiring or admissions process. One
study, undertaken at UCLA in 1993, found that less than 15 percent of
the nearly two hundred students who were self-identified American
Indians or Alaska Natives on admissions applications were actually
enrolled in federally recognized tribes. Only about 5 percent of these
self-proclaimed Indians had more than one-quarter Indian ancestry,
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and most of the students admitted that they were primarily Cauca-
sian and came from homes with median incomes of $80,000!°

A number of studies have attempted to identify “real” Indians
from the presumptive counterfeit ones. This is a difficult proposi-
tion, because as William T. Hagan demonstrated in his pioneering
study of Silvester Long Lance, Jamake Highwater, and other “ersatz
Indians,” fraudulent Indians are likely to appear anywhere and are
seldom exposed as such.?! As we have seen, the story of Ute termina-
tion is no exception. In 1953 one “Frank Tom-Pee-Saw,” a pseudo-
Indian activist and con artist, turned up at Uintah and Ouray and
only added to the confusion and discord at that pivotal moment in
tribal history. Beyond exposing these obvious frauds, the practice of
identifying “real” Indians becomes a murkier proposition. Anthro-
pologist James A. Clifton and his coauthors discovered as much
with the publication of their 1990 anthology The Invented Indian:
Cultural Fictions and Government Policies, which provoked an
angry reaction from several Indian scholars, especially Vine Deloria
Jr. In his rebuttal, Deloria poignantly asked, “Who is to tell any
group of Indians that they must submit meekly to the machinations
of Congress or a state or county government and forfeit what they
feel in their hearts is their personal and community identity?” And
then, even more to the point, he argues: “Definitions of social sci-
ence, that Indians are only full-bloods, only traditionals, or only
people who still speak the tribal language, all fall away before the re-
ality of rural living, experienced in a small Indian community.”
His point is especially well taken in the communities of Utah’s Uin-
tah Basin, where mixed-bloods and tribal members have lived to-
gether for decades.

Occasionally, attempts to identify “real” Indians serve the valu-
able purpose of preserving Indian culture and legitimating tribal au-
thority. In the mid-1960s, Albert Wahrhaftig demonstrated the con-
tinued existence of traditional Cherokee communities in eastern
Oklahoma, communities that had been overlooked because they did
not fit the assimilationist model prevalent in that time and place.®
But the question “Who are the real Cherokees?” is more relevant to
those involved in administering the Individual Indian Money ac-
counts and other rudiments of the federal trust relationship. Other-
wise such cultural distinctions manifest less significance. Does an
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individual have to speak the Kiowa language to be a “real” Kiowa?
Does one have to participate in the Navajo Blessingway ceremony to
be a “real” Navajo? These questions make more sense from an an-
thropological perspective than from a fiduciary one.

Indian identity is unlike other types of racial or ethnic identity
in this regard due to the special relationship Indian populations re-
tain with the federal government. In this context, identity refers to
tribal connections and legitimacy, based upon the fiduciary logic
that undergirds any trust relationship. For trust purposes, Indians
are not identified as people who are necessarily racially or culturally
distinct, but rather as beneficiaries based on patterns of inheritance.
The question so often overlooked centers on the rationale behind
the trust relationship: is it based upon wardship and the concomi-
tant inability of Indians to manage their own affairs, or it is based
upon contractual obligation? The answer is complicated by the fact
that in different eras and historical contexts it has been both, but the
thrust of Indian law in modern times has emphasized the latter,
more fiduciary interpretation.

What if Indians choose not to retain their language and earlier
cultural practices? Do they cease to be “Indians”? More pertinently,
should the loss of indigenous cultural markers lead to the removal of
trust status with the federal government? The answers are no, and
again, no. Indian culture has never been frozen in time, and the gov-
ernment does not possess the right to presume that it does. Indige-
nous peoples have the right to change as a people—as living, adap-
tive societies. The U.S. Supreme Court first gave sanction to this
view in Winters v. United States in 1908. In the words of the Court,
“it would be extreme to believe that. . . Congress . . . took from [In-
dian tribes] the means of continuing their old habits, yet did not
leave them the power to change to new ones.”** Moreover, over the
course of the twentieth century the federal courts moved away from
definitions of the trust relationship that are based primarily on cul-
tural considerations. Again, this is not wardship but rather a ques-
tion of inheritance. The mixed-blood Utes, as descendants of the
original Ute treaty bands of Utah, should be numbered among the
legal inheritors of the rights and benefits that accrue from the loss of
former Ute lands along the Wasatch Front. The inhabitants of Salt
Lake City, Provo, and Spanish Fork would undoubtedly scorn any
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suggestion that they are not entitled to their homes and property
along the I-15 corridor just because the Spanish Fork Treaty of 1865,
which gave their Mormon ancestors legal claim to the land, was
never ratified by the U.S. Senate, or that the treaty no longer applied
to them because the original negotiators had long passed from the
scene. The non-Indian residents of Utah have undergone a mighty
cultural transformation since 1865, yet no one questions the contin-
ued validity of the agreement. By the same token, it cannot be rea-
sonably argued that the descendants of the Ute signatories should
forfeit their inheritance, promised in exchange for that vast cession
of land, simply because they are culturally distinct from their fore-
fathers. It has nothing to do with culture or acculturation or ward-
ship. Rather, it is a matter of birthright, inheritance, and legal obli-
gation.

Perhaps the most measured standard in determining Indian
identity for purposes of establishing eligibility for federal trust pro-
tection is the method employed by the Federal Acknowledgment
Office in the BIA. Groups petitioning for recognition have to meet
six specific standards (labeled, in typical bureaucratic fashion, A
through F) as outlined in the U.S. Code of Federal Regulations, sec-
tion 83.7. In brief, petitioners have to demonstrate the following:

[A] That they have been identified as an American Indian entity on a
substantially continuous basis since 1900. Several methods of doc-
umenting this identification are suggested, including evidence of
relationships with federal, state, or local governments; historical
or anthropological recognition; and participation in national,
regional, or local Indian organizations;

[B] That they have existed as a distinct and continuous community
from historical times until the present, utilizing data supporting
marriage, social, or economic relationships between members;
evidence of discrimination or other social distinctions made by
non-members; cultural or religious activity between members;
or exclusive or near exclusive geographical proximity.

[c] That they have exercised political authority over members from
historical times until the present by providing evidence of politi-
cal mobilization; demonstration of communication with and
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involvement in political processes between members and leaders;
and manifestations of political influence or authority at given
points in time.

[D] That they have governing documents or traditions establishing
membership criteria and governing procedures.

[E] That the membership consists of individuals who have descended
from ahistorical Indian tribe or tribes which combined and func-
tioned as a single entity, as demonstrated by tribal rolls, official
membership records, or church, school or other enrollment
records.

The current membership of the mixed-blood Ute Indians, the
Affiliated Ute Citizens, generally meets the above criteria even
though they are not eligible to apply. Standard A, the stipulation
that petitioners be “identified as an American Indian entity on a
substantially continuous basis since 1900,” could be satisfied with
reference to membership rolls used before and after Ute incorpora-
tion in 1937. The fact that the auc has only intermittently func-
tioned as a bona fide governing body in the three decades after ter-
mination would seem to preclude this claim, except that the
regulations make allowance for periods of inactivity or nonrecogni-
tion. The regulations state that “evidence that the group’s character
as an Indian entity has from time to time been denied shall not be
considered to be conclusive evidence that this criterion has not been
met.”

More problematic in this regard are standards C and D, which
require that petitioners have “exercised authority over members
from historical times until the present” and that they have “govern-
ing documents or traditions establishing membership criteria and
governing procedures.” But these, too, anticipate periods of inac-
tion by allowing evidence of activity at specific points in time.*
Prior to termination in 1961, the mixed-blood Utes fell under the
governance of the tribal leadership at Uintah and Ouray and then of
the aAuc Board of Directors, an organization created with the specific
purpose of facilitating the separation from the tribe and managing
the jointly held assets in range and livestock corporations. In recent
years, the terminated mixed-bloods have resurrected the organiza-
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tional structure of the “Affiliated Ute Citizens” and battled the non—
Indian controlled Ute Development Corporation in an effort to re-
gain contro] of their lost political and economic assets. They con-
tinue to function on the basis of a written constitution and bylaws,
with elected leaders.

Standard B also poses problems, but not insurmountable ones.
It stipulates that members “existed as a distinct and continuous
community from historical times until the present.” Although there
has been a pattern of dispersal since the termination era, a large core
of auc members still lives in and around the community of Roo-
sevelt, Utah. An effort by a law firm to locate terminated mixed-
bloods in 1967 turned up 383 of the original 490 members. Nearly
half (47 percent, or 181 individuals) still lived in the reservation and
in border communities such as Roosevelt, Vernal, Duchesne, Bal-
lard, La Pointe, and Whiterocks. Another 24 percent (94 individu-
als) had migrated to the Wasatch Front metropolitan area stretching
from Brigham City and Ogden on the north and southward through
the Salt Lake Valley to Provo. Taken together, these figures consti-
tute a significant population in reasonable proximity to the Uintah
and Ouray Reservation—especially considering that termination
meant the Joss of employment and access to tribal assets for most of
these people.

Standard E is also readily surmountable, as it requires only that
the members be descendants of a “historical Indian tribe or tribes
which combined and functioned as a single entity.” As noted previ-
ously, the vast majority of the terminated Utes were members of the
Uintah band, a composite band descended from several groups in-
digenous to central and eastern Utah. Although these Indians had
prolonged contact and considerable intermarriage with non-Indian
populations, their mixed-blood descendants still possessed signifi-
cant amounts of Ute ancestry. At the time of the preparation of the
final roll, the blood quantum of those selected for termination aver-
aged nine thirty-seconds (or 28 percent), well above the one-quarter
Indian ancestry required by the BiA for most federal services. It
should be remembered also that the Uintah Utes freely adopted
members of neighboring tribes into their own, especially Shoshones
and captive Paiutes and Navajos. When ancestry from other tribes
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TABLE §5: Comparison of Ute versus total Indian ancestry possessed
by those on the mixed-blood roll, March 1956

Number of mixed-bloods
with degree of Indian ancestry

Number of mixed-bloods
with degree of Ute ancestry

Degree Number Degree Number
Y6 22 Y16 15
s 104 Ya 72
Y6 41 e 14
Ya 159 Ya 131
She 2 She 7
% 61 % 70
s 13 s 30
Y 74 Y 94
%6 0 e 2
¥ 0 ) 5
Ve 0 e 15
%a 4 Y 14
% 0 " 12
% 10 ) 10

Total: 490 Total: 490

Source: “Final Roll Mixed-Blood” B1A report, Nielson Papers, box 7, folder zo.

is taken into consideration, the average blood quantum of the ter-
minated mixed-bloods rises considerably, from 28 percent to 36
percent—a fairly high' measure of ancestry even for many long-
established, federally recognized tribes.

In contemporary times, terminated mixed-bloods Utes and their
descendants are quick to point out that they retain extensive kin-
ship ties to members of the Uintah and Ouray tribe. This is to be
expected, for as Cornell and Hartmann note, when groups and
circumstances combine to construct ethnicity, members typically
claim “primordial mootings—an anchor in blood ties or common
origins.” The presence of blood ties, whether genuine or symbolic,
“lifts ethnicity above other identities as a defining feature of human

communities and as a potential basis of action.” In the case of the
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mixed-blood Utes, the kinship ties are accepted as genuine even by
full-blood relations, who point instead to their relative lack of
involvement in Ute cultural traditions as a rationale for termination.

Regardless of their degree of acculturation, almost all termi-
nated individuals are bitter about losing their standing in the tribe
while other members of their extended and sometimes immediate

family did not. In an interview conducted for this study, Smiley Den- .

ver, a terminated Uintah Ute, expressed sentiments that are fairly
typical of those whose families were divided:

sp: 1 wasborn in 1937, and my sisters and brothers who were born
after 1940 were not on the [termination] roll . . . so I’m the only
one besides my father who was on the roll. They decided that
anybody who was less than half Indian was not on the roll. None
of my brothers or sisters were . . . ’'m the only one who was.
That’s caused some problems. . . . It’s caused a lot of problems
among the mixed-bloods as far as the full-bloods are concerned.
There’s a lot of people who were terminated who were mixed-
bloods who have full-blood families and it’s caused a lot of prob-
lems there.”” k

More to the point, perhaps, are the sentiments of Keith Burdick,
son of a terminated mixed-blood, who characterizes the mixed-
bloods as members of his extended family and describes the linger-
ing bitterness that termination created for them:

kB: Idon’t know anybody who was happy with it. . . . It caused a lot
of enemies. It turned brothers against brothers. [ know of one
brother who enrolled and one who didn’t. We had first cousins
enrolled. Our families were close, and all the cousins played to
together and spent a lot of time together, and I had, ah, [a rela-
tion], her Dad was Ottawa, and he worked for the Bureau of
Indian Affairs, but because she had some Ottawa blood, they
enrolled her in the Ute tribe having no more Ute blood than
me. . . . And, of course, when the time comes for the LI.M.
[Individual Indian Money accounts] Indian monies and she gets
her thousands and the rest of the cousins don’t get anything,
we go “Why? Tell us why.””#

The combination of mixed-blood identification as Indians, con-
tinuous existence as a distinct community, possession of political
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authority and organic government, and descent from a historic tribe
would seem to bode well for either restoration to the Ute tribe or for
federal recognition as an independent tribal entity. However, stan-
dard F of the bureau’s standards for recognition precludes these pos-
sibilities. It states unambiguously that in order to qualify for recog-
nition:

[F] Neither the petitioner nor its members are the subject of congres-
sional legislation that has expressly terminated or forbidden the
Federal relationship.*

If that were not enough, the regulations also state that “splinter
groups, political factions, communities or groups of any character
that separate from the main body of a currently acknowledged tribe
may not be acknowledged under these regulations.”*® Why did the
authors of the federal acknowledgment legislation specifically deny
terminated Indians access to its provisions? Presumably because
they did not want mid-level functionaries of the Bia to undo the
work of Congress or to usurp its prerogatives.

Nevertheless, the federal acknowledgment standards employed
by the B1a may or may not apply with equal force to victims of termi-
nation like the mixed-blood Utes, since the U.S. Supreme Court has
declared in Menominee Tribe of Indians v. United States (1968) that
the tribes themselves continue to exist after termination. The United
States does not possess the power to dissolve communal bonds that
predate the federal union or to decide who is or is not an Indian. Ter-
mination legislation provides for the “orderly termination of Federal
supervision over the property and members” of the tribe; that is,
Congress can terminate oxly the federal-tribal relationship, not the
tribe itself, and subsequent Court decisions have affirmed that tribes
may redefine themselves ethnologically.** The Bia concluded as
much at the time of the tribal division. In 1956, in an attempt to un-
derstand the provisions of the Ute Partition Act, Commissioner Em-
mons asked his Solicitor’s Office for clarification about the status of
mixed-bloods as members of the tribe. He received the reply that
“‘Mixed-blood’ means a member of the tribe who does not possess
sufficient Indian or Ute Indian blood to fall within the full-blood
class as herein defined.” In other words, though they were subject to
termination, the mixed-bloods remained tribal members.* As legal
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Chatles E Wilkinson defines the Issue, “tribalism contin-
ues until the members themselves extinguish it. Tribalism depends
on a tribe’s own will.”43

Two fundamental and Separate processes are at work here. The
question of federal recognition is based on the government’s fidu-

whatever to do with the supposed “authenticity” of tribes or groups
of Indians as ethnic or racial entities, Indeed, as Cornell and Hart-
mann have posited, authenticity is a social convention. As usually
happens, they argue,

Some set of group members or outsiders selects a version of an
identity and defines it ag “authentic,” granting it a privileged sta-
tus. They then use it to distinguish among persons and identities,
past and present. The grounds of supposed authenticity, how-
ever, are essentially arbitrary. Virtually every people in the
world’s history has engaged in some sort of contact and interac-
tion with other peoples, visiting, trading, fighting, cooperating,
dominating, submitting, and reproducing. They have traded

not only goods but also words, ideas, and practices. They have
adopted what they found usefu] and ignored the rest. At what
point in that long process of exchange and adaptation have the
cultures and identities involved been “authentic,” and at what
point did they lose their “authenticity”? We would argue that
authenticity has been present either at every point or at no point,
or simply whenever we or they arbitrarily decide.*

Clearly, there is no validity to the argument that the full-blood
members of the Ute tribe deserved to retain membership because

real question centers on the trust status, something that had never
been an issue unil Senator Watkins arbitrarily imposed his ideology
on the Ute tribe under the guise of policy. In retrospect, the termina-
tion of the mixed-blood Utes emerges as nothing more, functionally,
than a political maneuver. And it is in the realm of politics that
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ologies to Indians, and it is true today, as the Affiliated Ute Citizens
struggle to define themselves and find recognition from others.
Given that termination originated in an ill-conceived policy, it

took congressional action to remove the trust status of these Indi-
ans, it should require congressional action to restore it. This legal
barrier is an unusually difficult one for the auc for two reasons: first,

to oppose such a move. Congress could override the former objec-
tion, but the potential for philosophical antagonism from Utah’s
congressional representatives is a formidable problem, indeed.

Itis usually difficult to generalize about a particular state’s con-
gressional makeup, but in Utah this is less true. Since the 1970s, a
large majority of Utah senators and representatives have been con-
servative Republicans and members of the Mormon Church. Both
points are significant. Conservatives and Mormons alike tend to-
ward the neoconservative interpretations of racial equality, which
trumpet the supremacy of individual rights over prerogatives of
groups, especially racial minorities, Neoconservatism conveniently
abhors prejudice and discrimination while simultaneously opposing

may rise as high as their talents and ambitions will carry them. For
the political conservatives, however, this stance effectually protects
the status quo, since members of racia] minorities often start with
significant socioeconomic disadvantages. Mormons are also philo-
sophically attracted to feoconservative race ideology, because it co-
incides neatly with a theology that emphasizes individual salvation
based on good works and righteous living.
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In either case, the neoconservative political orientation of Utah’s
recent congressional delegates predisposes them to a negative view
of racially construed rights such as those previously held by the auc.
Senator Orrin Hatch, for example, sponsored a bill in 1994 to re-
store the tax-exempt status of terminated mixed-bloods, a measure
that appeared to be quite generous on the surface. In fact, however,
the Hatch bill only restored tax exemptions for the approximately
one-third of the mixed-bloods who still retained their shares of upc
stock. The legislation was clearly intended to reward individual
mixed-bloods who participated in stock ownership, not to protect
the rights of terminated Indians as a whole.*

More notorious as far as Utah Indians are concerned has been
the reputation of Representative James V. Hansen, who won election
to the House in 1980 by contending that his predecessor had become
“entrenched” in the Washington establishment. Twenty years later,
Hansen still represented his northern Utah congressional district.
Although he had comparatively few American Indian constituents
(the Ute and Navajo reservations are located in other districts), his
attitudes toward Indians were revealed to the public in a remarkable
episode that took place in 1982. He wrote a private letter to Interior
Secretary James Watt, an ideological soul mate, asking if he thought
it would be possible to abrogate Indian treaties and discontinue all
special benefits to tribes. ‘““We treat the Indians as mentally retarded
children,” Hansen wrote; he continued: “They are the worst exam-
ple of what a welfare state can do to individuals.” Hansen under-
stood the explosive nature of his inquiry, as he told the secretary that
it would be “prudent if this matter not be discussed in very broad
circles at this time, as neither of us needs the kind of problems it
could bring on our heads.”*

Unfortunately for the congressman, someone in the Depart-
ment of the Interior intercepted the letter and forwarded it to an
advocacy group known as the Coalition of Native Americans. The
coalition decided to publish it when Secretary Watt appeared in
Ogden, Utah, at a Hansen fund-raiser. The letter had the expected
effect on members of local and national Indian organizations, who
saw in it exactly the thing they most dreaded: evidence of a coor-
dinated government conspiracy to revive termination. Hansen re-
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sponded to the firestorm of protest by claiming that he had merely
raised an issue of interest to many members of Congress, and added,
rather ominously, “We feel there’s kind of an overreaction to it. . . .
If the language is inflammatory, if it hurt someone’s feelings, we’re
sorry, but the problem has to be dealt with.”¥ Hansen’s letter of-
fered abundant proof that Arcthur Watkins still had at least one ideo-
logical scion representing the state of Utah in Congress.

In the face of these political handicaps, what is to become of the
Uintah mixed-bloods? Do they possess the will to retain their sense
of community and individual Indian identity in the absence of fed-
eral recognition and in the face of local hostility? Federal recog-
nition would, of course, render the question moot by providing
a framework for continuity and a method for correcting past in-
justices.

The basic question of how post-termination Indians perceive them-
selves has never been addressed, although terminated mixed-bloods
have always been willing to share their self-perceptions with attor-
neys and interested outsiders. The interviews conducted for this
study have attempted to augment that record. The conclusions pre-
sented here are more suggestive than conclusive and are deserving of
more thorough study. It is clear, however, that the Uintah mixed-
bloods have lost neither their collective nor their individual sense of
being Indians. On the other hand, their feelings toward the Ute tribe
and the broader associative identity with American Indians are best
described as ambivalent—since these forms of identity had always
been somewhat external and artificial to them.

An interesting perspective on this process can be found in a de-
position proffered by Lacee Alan Harris, a terminated mixed-blood
and son of B1a employee Ab Harris—another of the Ute leaders who
played a leading role in promoting termination. When asked if he
still felt that it was important for him to be identified as an Indian,
he responded: ' '

LH: Well, it’s important because that’s what and who I am. Although
I am of mixed blood descendancy, my father was of mixed blood
descendancy, my mother is of mixed blood descendancy, for me
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my whole identity is Ute identity. My great grandparents, my
grandparents, my father and I was born and reared on,the Ute
Reservation, so for me, my whole identity is tied in with the Ute
tribe.

Then he elaborated on this point:

LH: Like Isaid, although we were terminated, to me termination was
a government idea. [t was an Anglo idea, if you will. I never felt
myself cut off from being a Ute Indian. I may have been cut off
from federal services, but I was never cut off from being an In-
dian, more particularly a Ute Indian.

ATTORNEY: So that even today, despite this termination law and
despite this stock that was issued to you and the other things that
happened to you in termination, you still consider yourself to be
an Indian; is that right?

LH: Oh, most definitely; more specifically a Ute Indian, a Northern
Ute Indian of the Uintah Band.*®

The factors that comprise internal distinctions of self-identifi-
cation are complex and highly variable. When interview subjects
were asked to relate their feelings about what “made them Indian,”
their answers ranged from the metaphysical to the genealogical.
Mac Murdock Sr. expressed it this way: “You know you get this feel-
ing inside of you, you know you’re an Indian. And you can never say,
‘Hey, I don’t want to be an Indian’ like if you’re not in[side] there.
But you get this, ah, where you can hear a drum. It’s an instinct that’s
built way down deep, that you are an Indian. I don’t care what the
hell they say . . . Indian comes out of you. I can’t hide it.”¥

Most of the mixed-bloods interviewed for this project expressed
nearly identical sentiments. Sonny Van, for example, said:

sv: It’s a sad thing, but we know we’re Indian. Just because a piece of
paper says you’re not Indian . . . I’m just as black [meaning one
with a darker skin] as I was before they ever terminated me, and
I have all my Indian beliefs. Matter of fact, [ have more Indian
beliefs than most of the full-bloods.

wM: What do you think it is [that] makes a person an Indian—do
you think it’s descent, or do you think it’s culture?. . .
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sv: Ithink it’s culture, yes. It’s something that he inherits through his
genes. I don’t think it’s something that you can just walk in out of
the blue and say “I’'m an Indian” and expect to be an Indian. It
has to be within yourself.®

Van’s answer reveals some uncertainty about the difference be-
tween culture and genetic inheritance, but he clearly agrees with
Murdock that Indian identity is an internal phenomenon. A few
mixed-bloods responded to the questions in a way which suggests
that there are other factors involved as well. Mixed-blood members
of the Mormon Church, for example, find that self-identification is
sometimes complicated by an internal conflict between their Mor-
mon and Indian selves. In most instances, Mormon identity attenu-
ates the Indian one. Typically, they resolve the internal conflict by
accepting Mormon definitions of Indian identity. When asked what
makes a person an Indian, whether it is a matter of culture or inheri-
tance, Mormon members of the mixed-blood group invariably
claim to be Indians—but also profess belief in the Book of Mormon
doctrine that Indians descended from an ancient people known as
Lamanites. They identify themselves as Mormons first, and second-
arily as Indians or Lamanites.

Charles “Smiley” Denver, a mixed-blood who is also a Brigham
Young University—educated Mormon and businessman, minimizes
the importance of his Indian ancestry. In the aftermath of termina-
tion, he said, “I went on with my life and didn’t depend on the tribe
for anything, and that’s the way it should have been—they [the full-
bloods] should have been terminated just like we were.” When
asked if he considered himself a Ute Indian, he responded that he
considered himself “part Indian,” and over the course of the inter-
view he pointed out several times that he was “only one-fourth” In-
dian. In response to the question “What makes a person an Indian?”
he answered, “a cultural thing, and federal recognition, I think.”
Then he added, “Yeah, I’'m born with Indian blood, and I have Nor-
wegian blood. I’'m a lot more Norwegian than I am Indian.” But
even Smiley Denver, with his marginal sense of Indian identity, feels
strongly that termination violated his rights and the rights of other
mixed-bloods.”?

Smiley Denver’s son, Chris, also a Mormon, currently serves as
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the director of the Ute Distribution Corporation and is even more
outspoken in his support for the concept of termination. When
asked about the origins of the current animosity between mixed-
bloods and full-blood members of the tribe, he responded this way:

cp: Ithink the source began with Congress [and the] Ute Partition
and Termination Act. A lot of the full-bloods in my opinion have
a misconception that the mixed-bloods wanted to be terminated.

wM: Ihear that over and over again.

cp: And that’s not true. The mixed-bloods didn’t want it. Congress
was going to terminate the entire Ute Indian tribe. And the ani-
mosity comes [from the fact] that the full-bloods were not termi-
nated. And you know, the act itself has never been completed
because of that. And you know, we’re really upset that that has
not happened.

wMm: Do you see that as an ultimate solution? The best thing that
could happen? '

cp: YesIdo. I think the best thing for the state of Utah, Duchesne
County, Roosevelt City, is to terminate the Ute Indian tribe.
They should be made just like us mixed-bloods.*?

Richard Curry Sr., a son of past tribal chairman Oran Curry and
the brother of Rex Curry, chairman of the Tribal Business Commit-
tee during the pivotal termination years, has a different perspective
on the identity question. He sees Indian identity as a component of
culture and links it to participation in the tribe. For obvious reasons,
this is not a popular position among the mixed-bloods, because it
essentially validates the efficacy of termination: when Indians are re-
moved from the tribe, they cease to be Indians. But Curry retains
closer ties to the tribe than most mixed-bloods, for reasons he ex-
plained in an interview:

RC: 'm married. My wife is a full-blood. She’s enrolled, and my kids
are enrolled. She’s an Uncompahgre, so that keeps the Uncom-
pahgre band of my side of the family, because they couldn’t
enroll under me because I no longer exist, so to speak.

wM: Is that a little difficult for you, maybe?

Rc: Well. .. [long pause] Certain things are. I've never been out of
the tribe—away from the tribe.
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He then proceeded to name several members of the mixed-blood
group and claimed that they had “very little Indian [ancestry], so
they never did participate in the tribe.” Instead, he noted, these
mixed-bloods married white people and lived in communities off of
the reservation. Then he added his own perspective on the question:

rRC: And so you begin to wonder, “Where does the Indian start?”
Or, “What is the Indian?”” Or, “Just how do you be an Indian?”
Mac [Murdock] used to always tell me, “If you’ve got one three-
hundred-sixty-forth degree of blood in you, you’re Indian.”
And I couldr’t . . I didn’t dispute that, and I couldn’t figure that
out. He always used to say, “When do you stop being Indian?”
And that kinda set off a little light in my head: first, to stop being
Indian, you gotta be Indian first. And so if you don’t act like an
Indian, and you don’t look like an Indian, you don’t participate
in Indian traditions and culture or anything [that] lasts—hey,
you can be a full-blood and still not be an Indian.

wM: Interesting. So what you’re saying is, you have to, really, essen-
tially, be born into the tribe—you have to come from the tribe to
be an Indian?

RC: No, I think you have to be raised as an Indian.”

Richard remains close to the tribe and tribal functions because
of his extensive families ties. Even though the Utes are a matrilineal
tribe, his Uncompahgre father had the two sons (Rex and Richard)
enrolled in the Uncompahgre band as children, despite the fact that
their mother, Elizabeth, was a Uintah. It is not surprising, therefore,
that Richard, like his elder brother before him, would emphasize
cultural definitions of Indianness. In this way, cultural retention
serves to legitimate Uncompahgre hegemony over the reservation,
since as a whole the Uncompahgres are less acculturated and have
lower rates of intermarriage with non-Indians.

The mixed-blood Uintahs cannot make these claims, so they
cling tenaciously to definitions of Indianness that rely on issues of
descent and government obligation. Most members of the mixed-
blood group insist that they have been illegally disenfranchised from
Indian communities that predate the Ute tribe. The older members,
in particular, still think of themselves as Uintahs rather than Utes.
Outsiders might find this hard to understand, since most of the Uin-
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tahs are Utes, ethnologically speaking. But the mixed-blood elders
donot talk about cultural affiliations as much as they do about com-
munal ones. The Uintahs have existed as a distinct community since
their removal to the Uintah Basin in the 1860s, well before the arrival
of the Uncompahgres and Whiterivers in following decades. The ex-
periment of creating a “Ute tribe” out of these three disparate and
often antagonistic communities was, to paraphrase Lacee Harris, “a
government idea,” and one that continues to be alien to them, just
as it was in 1950 when several mixed-bloods petitioned Arthur Wat-
kins and complained about losing political control of their reserva-
tion to the two Colorado bands.

Ultimately, the social construction of mixed-blood identity de-
rives more from tribal descent than from culture retention, but the
issue of “legitimacy” is, as we have seen, an arbitrary one anyway.
The largely full-blood members of the Ute tribe claim both tradition
and descent, and they emphasize the importance of tribal culture
while insisting that the mixed-bloods left the tribe voluntarily.
Younger members of the tribe, in particular, believe that the mixed-
bloods actually asked to be terminated.* On the other hand, the
mixed-bloods themselves emphasize genealogy and political rights.
Invariably they cite the fraudulent aspects of the Ute Partition Act
and assert that they have extensive kinship ties to people who are
members of the Ute tribe.

It should not be surprising that mixed-bloods turn again and
again to the politics of the issue. Some contend that tribal planners
used faulty logic when they relied on the 1955 blood quantum enu-
meration to terminate them, because they based calculations of an-
cestry on membership in a Ute tribe that did not historically exist.
These mixed-bloods regard the post-1937 Uintah and Quray tribal
government as a bureaucratic fiction never fully accepted by any of
the three bands. As Mac Murdock explains it: “See, just back like in
1929, now the Uintah roll—they had strictly a Uintah roll, and a
Whiteriver roll, and an Uncompahgre roll. I appear on the Uintah
roll. Over here. How can they make me a Ute? There’s #o way they
can make me a Ute! I’m s¢ill a Uintah. ’'m on the Uintah roll!”%

Maxie Chapoose; a full-blood Uintah, argues that the creation
of the Ute tribe violated and continues to violate his rights. “In all of
this litigation,” he points out, “‘in reference to a people, ‘tribe’ is the
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only language that was ever used. They never come down and said
to the individual ‘you and you and you.”” Tribal rights superseded
his own, as an individual and a Uintah. Referring to his own diffi-
culties with the tribe, he says: “You sons of bitches . . . you’re the
ones who fouled me up. You done this to me, tribe—Mr. Tribe. I
don’t even want to be a part of your damn tribe.”*

Calvin Hackford seconds these sentiments by pointing out that
the government had no right to supersede his Uintah identity with a
Ute one, thereby abrogating his Uintah treaty rights. He said, “You
can’t take an identity that emerged down here in 1937 and ‘attach’ it
to me, and claim [Uintah] rights back in 1906 when it [the Ute tribe]
didn’t even exist. That’s the reason why my identity is to me, very
important.”%’

What Murdock, Chapoose, Hackford, and others believe is not
much different from the position the mixed-bloods articulated to
Senator Watkins in 1950: that the federal government created the
Ute tribe and used it to deprive them of treaty rights that originated
in"their Uintah ancestry. The fact that the leaders of the contrived
entity known as the Ute tribe belatedly discovered, in 1954, that
some of their members were not “Utes” in the same fashion as the
Colorado Utes, and then used this discovery as the basis for termi-
nating the trust obligations owed to these people as Indians, only
adds to the absurdity of this unhappy episode.
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"T'he termination of Utah Indians proved to be a classic example of
federal policy turned tragically wrong. Envisioned as a method of
providing self-sufficiency and acculturation for those inducted into
the program, the results invariably showed the opposite effect. The
experience of the mixed-blood Utes dramatically illustrates the na-
ture of these unintended consequences. Most worked as ranchers
and farmers in the years before the policy was implemented. How-
ever, in 1960 a study conducted by the University of Utah found that
the Uintah Utes had only twenty-eight remaining farms or ranches.
Of these, only fourteen claimed being even close to achieving a level
of self-sufficiency.! As their economic livelihood was destroyed, the
mixed-bloods had little choice but to start life anew.

Perhaps even more shocking was the wanton disinheritance of
the mixed-blood Utes from their tribal assets. When initially re-
moved to the Uintah Valley in the years following the Spanish Fork
Treaty of 1865, the Uintah Utes were promised title to the entire
basin. Nevertheless, the workings of nearly a century of assorted
government policies, culminating in termination, rendered their
progeny nearly propertyless. Today the poverty and displacement
remain pervasive.
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Although the four bands of Utah Paiutes never had the assets that
the mixed-blood Utes initially possessed, termination worked at
least as great a hardship on them. They endured impoverished con-
ditions throughout the 1960s and 1970s. Anthropologist Ronald L.
Holt’s study of these Indians concluded that termination rendered
them totally dependent on outside forces for survival. They lost any
recourse to educational and health programs that benefited other
tribes. Worse, the steps they had taken toward self-sufficiency in the
1940s were completely negated. Their tribal land base was reduced,
and their self-government virtually collapsed. As Holt put it,
“When other Indians were crying for civil rights and self-determina-
tion during the 1960s, the Paiutes in Utah were only struggling to
survive and to retain their identity as Indians.””?

Nielson, Holt, and the few others who have examined the effects
of termination policy in Utah agree that the effects of termination
were almost uniformly disastrous for the individuals subjected to it.
In this respect their work is similar to broader termination case
studies, such as Nicholas Peroff’s examination of Menominee termi-
nation or Susan Hood’s account of the Klamath saga. But what is il-
lustrative about termination in Utah has less to do with the disas-
trous outcome (which does not appear unusual in comparison to
other terminated tribes) than with the unique set of antecedents. In
Utah, termination derived from a convergence of three unrelated
factors—factors that first appeared in the Utah case and then con-
tributed to the termination of tribes elsewhere.

The first of these was probably accidental: Arthur V. Watkins, a
freshman senator from Utah lacking any substantive experience in
working with Indians, became the chairman of the Senate Subcom-
mittee on Indian Affairs in 1947. The reasons for this curious selec-
tion are unknown; perhaps the Senate leadership simply assigned
Watkins because he was a westerner, or perhaps he volunteered for
the position. Regardless of the reason, Watkins became the most
dangerous of chairmen for Indians because he was an ideologue. His
philosophical base stemmed from religious conviction, not personal
experience or political considerations. Therefore, unlike most in
Washington, he tended to resist the political process and worked
around the system in order to avoid compromising his beliefs.

Watkins’s religious convictions, underpinned by Mormon doc-
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trines regarding Indian origins and destiny, led him to see Indian
peoples as a fallen race, ignorant of the truth and deprived of the lib-
erating aspects of civilization. The thing he desired most, therefore,
was the rapid and complete assimilation of the American Indians.
To his mind, these were noble and justifiable objectives.

As Commissioner Emmons pointed out in the course of the Pai-
ute termination hearings, there were substantial differences between
the many Indian tribes residing in the United States. He warned that
the government should never attempt to apply the “same yardstick
to these many groups and tribes.” Yet termination, especially as
practiced by Watkins, proved to be exactly that kind of “yardstick.”
The evidence suggests that the senator either thought all Indians
were fit for termination or was unconcerned about their status. If
any one thing emerged from the combined experience of the Affili-
ated Utes and the Utah Paiutes, it was that Watkins relentlessly pur-
sued his own ideological agenda. He consistently portrayed the im-
age of meeting the legal requirements for termination, especially
with regard to the stipulations defining consent, without actually
giving the Indians any choice.

Watkins’s commitment to the policy did not, by itself, make the
difference in bringing about termination. If commitment had been
the only criterion, then Dillon Myer would have been far more suc-
cessful that he actually was. What set Watkins apart was that he also
possessed legislative power. This legislative prerogative constitutes
the second of the three factors that brought about termination in
Utah. Watkins did not possess broad powers over Indians—Con-
gress would not have accepted termination without tribal consent,
and informed tribal consent was entirely lacking. So he sought ex-
amples instead. He wanted a few, select Indian tribes that could lead
the way, and the tribes and bands of his home state served this pur-
pose sufficiently well.

In 1949 or early 1950, Watkins discovered that he had at his fin-
gertips real, coercive power derived from Senate oversight authority
over tribal funds. Most tribes did not have large amounts of money
deposited in the federal treasury or ambitious tribal budgets, leaving
Watkins without substantive influence over the direction of tribal
programs. However, the senator had considerable leverage over
the few tribes that had acquired large sums in judgment monies
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awarded by the U.S. Court of Claims, because the jurisdictional acts
upon which the claims were based stipulated that the tribes could
use their judgment funds only in congressionally mandated ways.
Thus, Watkins had a tool for compelling tribes to produce develop-
ment programs that included termination provisions. When coun-
tered by opposition, as with both Ute factions, Watkins sim-
ply threatened to withhold the money. Congress probably would
not have condoned Watkins’s blatant use of blackmail tactics, but
he avoided congressional scrutiny by working behind the scenes
through tribal attorneys and other intermediaries. In the case of the
Paiute bands such subterfuge proved unnecessary, as they were too
disorganized to offer effective resistance. In any case, his subcom-
mittee chairmanship gave him considerable power over the tribal
purse strings.

It also helped Watkins’s cause that most members of Congress
naturally assumed that the tribes with the greatest resources, espe-
cially those with large trust funds in the federal treasury, were the
ones most ready for termination. Watkins nurtured this fallacious
assumption because it allowed him to pursue legislation for tribes
that would have otherwise been considered ill-prepared. In 1947, for
example, Acting Commissioner Zimmerman noted that the Utes
were among those least ready for termination, but after the Colo-
rado judgment award in 1950 they were reclassified as one of the
best-prepared tribes.

Without the Indian claims awards, Watkins would not have had
significant legislative power over any Indian tribes. Thus the role
played by Watkins’s fellow Utahn and brother in the Mormon
priesthood, Ernest Wilkinson, constitutes the third factor leading to
termination in Utah. Wilkinson’s success in winning the spectacular
Big Ute Case made him the most successful Indian claims attorney
in the country at that time. However, while other claims attorneys
might have resisted Watkins’s attempts to use award money to
blackmail their clients, Wilkinson shared Watkins’s religious and
political perspectives on Indians and government. Both men agreed
that Indians should be compensated for past injustices as a means
of removing the federal trust obligation. In fact, Wilkinson’s role
in producing the 1945 Indian Claims Commission Act probably
stemmed from these same motives. He too expected the Utes to use
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their judgment award in ways consistent with the objectives of ter-
mination. This unexpected cooperation provided the senator with
the means necessary to terminate the Indians of his home state.

Ironically, following Watkins’s failed bid for reelection in 1958,
he received an appointment to serve on the Indian Claims Commis-
sion. In 1960 he became chief commissioner, and during his tenure
(1960—67) he worked hard to increase the 1cC’s efficiency and out-
put. The evidence suggests that as he became more familiar with the
facts about claims cases, Watkins also became more sympathetic to
the injustices suffered by Indians. Even so, he always viewed the 1cc
as a temporary expedient to settle the accounts as a prelude to as-
similation.?

The convergence of these factors—Watkins’s ideological chair-
manship, his coercive power over tribes with large claims awards,
and the willing cooperation of Utah claims attorney Ernest Wilkin-
son—produced the bureaucratic climate conducive to political ma-
nipulation. The senator found a similarly auspicious combination
of events at the tribal level. Internal factors made the Utes especially
vulnerable to external pressures, as the infusion of new money re-
kindled old antagonisms between the three bands, especially those
concerning membership and control of the unpopular RA-style
tribal government. Eventually, all combined to give Watkins the
power to effect termination in Utah.

Moreover, many of the operative factors present in the Utah sit-
uation were also present elsewhere, suggesting a modification of the
existing interpretive framework for understanding termination. It is
clear that the interpretive elements posited by Donald Fixico and
Kenneth Philp, particularly the role played by returning war veter-
ans and the insufficiency of the existing IRA government at Uintah
and Ouray, played a significant role in Utah. However, it is just as
clear that the Utah case defies these interpretations with respect to
the capricious and pivotal role played by Senator Watkins and his re-
ligiously motivated allies on the federal, state, and local levels. The
broader, causative forces provided the environment that made ter-
mination possible, but Watkins’s ideological compulsions drove his
program to fruition. Most congressional advocates of termination
favored the policy only in principle and generally drew back when
confronted with the reality that the tribes themselves would not
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consent to it. But Watkins truly believed that he knew what was best
for the Indians, whether they offered consent or not.

In fact, the entire Utah termination story is unique in that the
converging elements which created it carried over and contributed
to the termination of additional tribes. As the studies of Peroff,
Hood, and others have demonstrated, Watkins played a major role
in terminating the Menominee, Klamath, and other Indian tribes,
just as Wilkinson helped these same tribes win judgment awards
from the federal government. Thus, in this one sense at least, Arthur
Watkins realized his objective: he truly made the Indians of Utah ex-
amples of termination.

The Ute termination story is also significant for what it reveals
about the impact of termination on Indian identity. When faced
with the threat of external pressure and acculturative forces, the
Utes and Paiutes did not find common cause in their shared cultural
traditions. Instead, threat of termination tore the Ute tribe apart and
rendered the Paiute bands powerless. It is true that these Indians had
never really functioned on a tribal level anyway, but there is more to
the story.

Particularly in the Ute case, termination exacerbated the anxie-
ties and factional fault lines between the three bands because the
policy centered on the definition of race. Identity construction typi-
cally includes criteria to establish boundaries; in this case, how-
ever, Watkins and his allies managed to assign boundaries exter-
nally by playing upon the animosities that already existed between
the bands. In the process, the Uintah band never had the opportu-
nity to assert its own identity criteria.

The racial question tore the tribe apart because the would-be ar-
biters of the racial division based their work on the fiction that an
objective standard of race could be utilized for the purpose at hand.
But race is not an essence and is not objectifiable, and therefore the
process utilized an arbitrary standard which guaranteed that the
members of one or more of the factions would find themselves vic-
tims of the process.

Partitioning the Ute tribe bad to be a political process. The
definitions of race that undergirded the division were the product of
political calculation. Watkins and his allies within the tribe devised
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a formula that would attract a modicum of support from the full-
blood group and then shrewdly altered the formula in committee to
maximize the number of individuals separated from the tribe. No
one bothered with the formality of calling in anthropologists or ge-
nealogical or historical experts to give testimony on who the “real”
Indians were supposed to be—Watkins understood that the ques-
tion of race was a political one. Indians could be bureaucratically
and arbitrarily defined into and out of existence.

A more enlightened approach to the Ute problem would have
taken into consideration the rights of these racially defined peoples
as members of discrete groups. Few individuals in Watkins’s day
thought in terms of group or minority rights, advocates of cultural
pluralism not excepted. The dominant racial paradigm in that era
still held that nonwhite racial groups were biologically inferior and
served to defend the prevailing legal and social institutions of segre-
gation. Neoconservative defenses of the prevailing social order had
yet to be articulated, although it is not hard to imagine Watkins sub-
scribing to the idea that Indians should possess rights as individuals
in society, not as members of tribally based communities.

Terminationists like Watkins thought of themselves as progres-
sive thinkers because they envisioned a society based on the notion
of the equality of the individual, apparently never considering that
the legal and political rights guaranteed by treaty provisions and
federal law constituted a layer of political rights that transcends the
rights of individuals. The federal and territorial agents who negoti-
ated the Spanish Fork Treaty of 1865 never thought of treating Ute
Indians as autonomous members of society; rather, they treated
with leaders of Ute bands who represented their peoples as distinct
groups.

While the Ute case fails to support the more cohesive outcomes
of social construction, considerable evidence exists to support the
judgment that mixed-blood ethnic identity has been reinforced on a
personal level. The majority of mixed-bloods interviewed for this
study profess a stronger sense of Indian identification today than
they possessed before termination. The younger members of the
mixed-blood group, usually children of terminated members—
Dora Van, Keith Burdick, Oranna Felter, and several others—now
identify themselves primarily or exclusively as Indians.
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Keith Burdick’s story forms an interesting example of this affin-
ity. The son of an enrolled member of the tribe, born five years before
enactment of the Ute Partition Act, Burdick never made it onto the
tribal rolls, yet today he manifests a profound sense of personal In-
dian identity—so much so that he travels the national pow-wow cir-
cuit and exhibits his artwork in venues such as the Red Earth Festi-
val in Oklahoma City. His son, Richard Burdick, is a composer and
performer of Native American flute music. When asked about his af-
filiations, Keith Burdick emphasized his cultural roots in this way:
“I think, being Indian, you have to have that [Indian] background.
You have to be raised knowing that you are. To me, Grandpa told me
his little story—he told me about his dad and his mom, and the In-
dian way of life. That’s important to me because I was raised lis-
tening to those stories. And I’d like to be a part of that, even though,
like I said, we’re on the outside looking in, as far as the Ute tribe is
concerned. They don’t care. But my beritage is Indian, and I’m still
going to be Indian. I don’t care what they say. It is safe to assert
that Keith Burdick is not less Indian because of termination; if any-
thing, he is more.

Today the mixed-blood group is not cohesive. It is riven with the
factionalism and antagonism that one might expect of any group of
individuals subject to federal legislation and party to countless law-
suits. Nevertheless, a sense of commonality prevails. According to
sociologists Cornell and Hartmann, the bonds that are most impor-
tant to group solidarity are shared interests, shared institutions, and
shared culture.’ If the mixed-bloods possess one thing in abundance,
it is a shared interest or determination to regain what they have lost.
They also possess shared institutions in the form of the formal Affil-
iated Ute Citizens organization that functions sometimes well and
sometimes not, but generally in accordance with its constitution and
bylaws. And they emphatically do share a culture—the majority of
mixed-bloods are children of a historic Indian people, direct descen-
dants of a composite band known to history as the Uintah Ute peo-
ple. They possess levels of ancestry in excess of many well-known,
federally recognized tribes. In short, they manage to hold together
in spite of almost insurmountable obstacles because they have con-
structed and maintained a group identity.

It is important to bear in mind these and other realities about
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the Utah termination episode. The most significant factor is that
Senator Watkins and his accomplices implemented termination leg-
islation illegally. The critical legislation affecting the mixed-blood
Utes and Paiutes (P.L. 671 and P.L. 672, respectively) contains lan-
guage consistent with the intent of Congress, which stipulated that
those subjected to termination had to give their consent to it. De-
spite the controversies surrounding votes at the Hotel Newhouse
and in other Paiute meetings, as well as the General Council meeting
of the Ute tribe at Fort Duchesne, sufficient evidence exists to prove
that Watkins either lied about receiving Indian support for his pro-
gram or else misconstrued it. The pivotal Ute meeting, held on 31
March 1954, is noteworthy in several particulars, but most espe-
cially with regard to the nearly complete absence of those subjected
to termination: the Uintah Utes. Had anyone on the Senate Subcom-
mittee on Indian Affairs bothered to examine the issue, they might
have wondered how the mixed-bloods could give consent to termi-
nation when they were not present at the meeting that supposedly
voted in favor of it.

Great harm has come from all of this. Lives have been ruined
and families divided. Circumstantial evidence suggests that many
surviving mixed-blood Utes live on welfare or state assistance. It is
terribly ironic that in a time when termination is almost universally
regarded as a failure, the mixed-blood Utes remain behind as the
discarded and forgotten victims of a mistaken policy.

Over the past three decades, the government of the United
States has offered restitution to all of the major tribal groups sub-
jected to termination and has implemented a recognition process
whereby other forgotten descendants of Indians have received fed-
eral recognition. The Mashantucket Pequot tribe of Connecticut,
for example, won direct federal recognition from Congress in 1983,
despite the fact that cultural and genealogical ties of current mem-
bers to the historic Pequot tribe are tenuous at best. Today the Mas-
hantucket Pequots, owners of the Foxwoods Casino, are widely re-
garded as the wealthiest and most powerful Indian tribe in America.
They stand as a classic example of the politicization of race.

The terminated mixed-blood Utes, meanwhile, can only shake
their heads in disbelief when confronted with such vagaries of fed-
eral policy. They have no thoughts of gaining wealth or privilege
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from the restitution of their federal trust status, even if such eventu-
alities were possible in the Mormon Church-dominated state of
Utah. What they want is the recognition that they, too, are the cul-
tural and lineal heirs of the Uintah Ute people. And, of course, they
want justice.
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