Navajo Tribe of Indians, v. the United States of America (Dockets 196 and 229).

. Indian Claims Commission, 6-29-1970d, Findings of Fact, in The Hopi Tribe etc. v. the
(23 Ind. Cl. Comm, 277).
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BEFORE THE INDIAN CLAIMS COMMISSION

THE HOPI TRIBE, an Indian Reorganization Act
Corporation, suing on its own behalf and as
a representative of the Hopi Indians and the
Villages of FIRST MESA (Consolidated Villages
of Walpi, Shitchumovi and Tewa), MISHONGNOVI, .
SIPAULAVI, SHUNGOPAVI, -ORAIBI, KYAKOTSMOVI,
BAKABI, HOTEVILLA and MOENKOPI, Docket No. 196

Plaintiff,

THE NAVAJO TRIBE OF INDIANS, Docket No. 229

Plaintiff,
V. o )

THE UNITED STATES OF AMERICA,

Defendant.
Decided: June 29, 1970

" FINDINGS OF FACT

The Commission makes the following findings of fact.

1. The Hopi Tribe, the plaintiff in Docket No. 196, is a cor-
poration organized under the Indian Reorganization Act of June 18, .
1934, (48 Stat. 984), as amended by the Act of June 15, 1935 (49 Stat.
378), the majority of whose members reside on the Hopi Reservation
in‘Arizona. " The Hopi Tribe is re;ognize& by the Secretary of Interior
as having the.authority to represent said Hopi Indians, and as such
the Hopi Tribe has the right and capacity under the Indian Claims
Commission Act (60 Stat 1049) to bring and maintain this action.

2. The Navajo Tribe of Indians, the plaintiff in Docket No.

229 is a tribe of American Indians that possesses a tribal organization

recognized by the Secretary of Interior as having the authority to
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represent and' to act on behalf of said tribe;3=The Navajo Tribe of
Indians has the right and capacity under the Indian Claims Commission
Act, §EEZE; to bring and maineein the ciaiue asserted herein.
3. The lands £§ uhich ehe'HOpi Tribe asserted“abo;iginal'or
Indian title,-and, which.said tribe claims the‘United States took
- without the payment of any compensetion, are located in Arizona‘ahd,Utah.
This landed area 'is bordered on the north. and west by the San Juan
and Colorado Rivers, on the south by the Little Colorado and Zuni
Rivers, and on the east by the "Merriwether Line", a line that ‘extends
from the confluence of the San Juan and éio de Chell& Rivers on the north
to the confluence of the Little Colorado and Zuni Rivers on the south.

This tract of land that is aboriginally/cléimed bj the Hopi Tribe
in Docket No. 196 lies totally within a 1arger area to which the Navajo
plaintiff in Docket No. 229 is asserting Indian title. In order to
resolve all tltle clalms agalnst the United States to this overlap
area, or subJect tract, the Comm1331on ordered consolldatlon of the
-above dockets. (Commission's Order of May 31, 1957 )

4.; The HOpl or "Moqui" Indians are a remnant of the western branch
of an early house bulldlng race which once occupled the southwescern
table lands and canyons of New Mex1co and Arizona. The Hopl Indians
belong to the Pueblo culture, speak a Shoshonian dlalect and are one of

the Indian trlbes of North America still residing in their ancestral

home.

00
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5. Before 1300 A.D. the ancestors of the Hopi were identified in

-the area between Navajo Mountain in the northwest corner of the overlap

area and the Little Colorado River to the south, and between thé San
Francisco Mountains well south of tﬁe overlap area and the Luckachuais
Mountains in the unortheast porti;n bf the subject tract,
Archaeological evidence‘indiéates that the Hopi village of
Oraibi has existed in its present form since the 12th century. Oraibi

is located near the center of the subject area and within the confines

- of the Hopi Reservation that was established by the Executive Order of

December 16, 1882 (I Kappler 805).

6. It was in the summer of 1541 that the Hopi Indians first became
known cé white men. At that time, General Francisco Coronado sent Don
Pedro de Tovar and a small detachment westward from the Zuni country
to investigate the seven Pueblos in the province of Tusayan, as the
Hopi country was then referred to, for the purpose Of.gaining information
relafive to the area and its people. There Tovar found the Hopis in
villages on the mesa tops. The level summits of these mesas rise about
six hundred feet above the surrounding valleys and range lands. The
individual village houses, maae of stoné and mud, were two or three stories
high and grouped together in typical pueblo fashion. The Hopis, who
are ordinarily a ;imid and inoffensive people, were at first unfiiendly
to the Spaniards, but this soon changed and de Tovar's party remained
with the Indians, learning from them, among other things, of the

existence of the Grand Canyon.
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missions ip the Hopi villages of Awatovi ShungOpovi, and Oraibi,

Father Benavides, one of the mOSt important Spanigh chroniclerg of
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and reestablished Sante Fe as the cdpital.

The Spanish reconquest of New Mexico in the 1690's led many of

the Pueblo Indians in the Upper Rio Grande Valley to seek protection

among the Hopi. About the year 1700 the Tewa Indians, who had cqme

to the "First Mega" in the heart of the Hopi couhtry at ‘the invitation.

of the inhabitantg of the Hopi villége of Walpi,»established the

village of Hano. Here ﬁhey have continued to live ever since. During

this period the p;eblos of the ancient Tusayan (Hopi) province, as

known to the Spanish, consisted of Walpi, Sichomovi, and Hano, on

First Mesa; Mishongnovi, Shungopovi, and Shipaulovi on Second Mesa; 4

@ (@ and Oraibi. on Third Mesa, all such éites being situated in the center
{ .

of the Hopi claimed area and within the confines of the 1882 Hopi

. Executive Order Reservation, Supra. The.ancient village of Awatovi
was destroyed inp 1700. |

During the years 1775 and 1775, two Catholic priests, Fathers
Escalante ang Garcés,sought to open a way from California to tﬁe Hopi
villages and on to Santa Fe, New Mexico. Father Escalante started

from New Mexico and spent eight days in the Hopi towns. Father Garces
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.The Hopi wofShip wasbcentgted primarily on the eagle, it being; C% 17
considered the most sacred of birds. The Hopi Tribe had'many eagle
shrines that were visited periodically, although in the minds of the
Hopi Indién_one's actual presence at the particuiar shrine was not
needed in order to satisfy.the required religioué attachment. 1In

the buttes and higher mountain Fegiéns there were foqnd many eagle
shrines that were located forty m;les or so from the nearest Hopi villége
claiming the ownership thereof. Such of the Hopi shrines as were
lécated in San Francisco Peaks, west of the claimed area and at
Chevelon Creek socheast of Winslow, Ariéona, were quite remote from
the principal Hopi villages. Many of these shrines had been physically
abandoned over the years and long béfore the United States acquired
sovereignty over the southwest pdrtion of our country. Abandoned Hopi
shrines can be found on Navajo Mountain, on the nortﬁwest perimeter

of the overlap area, in the San Francisco Mountains, and around Winslow,
Arizona in the L';ttlé Colorado Valley. The Hopi villages that had
beenvlocated along the Liftle Colorado near Winslow were moved on to

the Hopi mesas and further north to braibi! and into the Jeddito Valley,
these 1ocaEEEHE”EZEKETZQF(iEﬁgs}fEBe subject tract and the confines of
the 1882 Hopi Executive Order Reservation. In;addition to the Hopi,
other southwest tribes, such as the Navajos, Zunis, Acoﬁas, Lagunas,

and the Apache groups visited religious shrines that were located on

many of the prominent mountain peaks.

p—
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9. The Navajo Indians,

who with the Apaches make up one linguistic unit, apparently migrated
into the southwest frop Canada. Just when the Navajos entereq New

Mexico jig problematical, perhaps

.D., Or as late
as 1500 A.p,

] 8 probably ‘due to the

In any event, the Navajog

territorial demandg increased accordj

and warlike

the Rio Grande River,

Immediate, apq as the coloniag Population grey, in the Rio Grande
Valley, the Navajos Were compelleq to move farther Wwestward jip onder
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to find thé-heeessary range and to elude théii enemies., Sp;nish
Qlave raids agéinst the Navajos,which were frequently carried out
with the assistance of the Pueblo Indians, créated more antagonism.i

| From 1720 until about 1750'an era of relative peace prevailed
between the Spahish and the Navajos. This favorable situation was
occasioned for'thg>moét part by the-qpen hostility of the Ute Indians,
wﬁo, coming down from the north, kept the Navajos busy and compel led
them to move further south.

By the 1740's very few Navajo Indians remained in the Governador -
By y 3 :

‘La Jara area, most of them having receded southward toward the Big

Bead Mesa and into the Cebolleta mountain region east of Mt. Taylor,
an area somewhat east of the contested lands in this law suit.

Efforts by the Spanish missionaries in the 1740's to Christianjze
the Navajos livingrin the Cebolleta Mpuntains uitimately failed, and
with the. Spanish population in the Ri§ Granéé Valley continuing to

increase in the years that followed, territorial demands upon the

Navajos and the other nomadic Indian tribes caused further migration

South and west.

11. There was a renewal of Navajo raiding activity upon the

‘Spanish colonial settlements and the neighboring Pueblo Indian villages

that continued intermittently through the remainder of the Spanish
regime as well as the entire 1821-1846 period of Mexican sovereigﬁty.

Mexican officials considered themselves at war with the Navajos

throughout the entiré Mexican period, having conducted campaigns against
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them in 1823, 1833, 1836 and 1838. 1t was also a period when the

V Hopi villages were no longer immune to Navajo raiding and hostility,.

'although‘generally speaking the'territofy of the Navajos was still

to:the east of the Hopi mesas. »
12. It was during the Mexican War between 1846 and 1848 that the

Hopi Indiang became Eetter known to.Americén authorities. In 1846;',

Charles Bent, the Superintendent of Indian Affairs for the New Mexico

Territory reported to the Cbmmissioner of Indian Affairs as follows:

The Moquis are neighbours of the Navajoes and ‘live
in permanent villages, cultivate grain, and fruitg
and raise all the varieties of stock, They were
formerly a Very numerous tribe in the possession of

numbers and possessions by their more warlike neigh-

bours and enemies the Navajoes. The Moquis are an

intelligent and industrious people, their manu-

factures are the same as those of the Navajoes,

They number about 350 families or about 2450 soulg,

Apparently the Navajo had not yet settied to any extent in the

Hopi country, their territory being described as to the east and at
Canyon de Chelly. ' The Navajos,along with the Apaches were still rajd-
ing the Rio Grande Pueblos to the east, and the.Zuni Pueblo to the south,
To the west the Navajos were raiding near the HOpi.villages, while at
the same time they were avoiding any contact with the warlike Utes to

the north.

The United States had commenced exertingvmilitary pressure against

the Navajos ag early as 1846, 4 treaty of peace with the Navajos

was. sought in the same year but faiiedAratification. A second peace
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treaty in 1848 also failed to be ratified.

13. With the advent of American 50vereignty over the Southwest
in 1848 under the Treaty of Guadalupe Hidalgo:(9 Stat. 922) Navajo.
depredations seem to increase in frequency despite m111tary operatlons
against them. Ute and Apache raiding activities contributed to the
general unrest.

In 1849 American‘authorities concluded a peace treaty with tge
Navajo tribe at Canyon de Chelly in the very‘heart of the Navajo
éountry. This treaty was ratified.in 1850 but failed to halt Navajo
raids. In the same year a deputation of Hopi Indlans arrived in
Santa Fe, New Mexico, to complain bitterly to the authorities of the
Navajo raiding and stealing in their country.. -

In an effort to check further Navajo raiding, Fort Defiance was
established in 1851 in Arizona at a point just Qest of the present Arizona-
New Mexico boundary line. The military operations emanating from -
Fort Defiance had a two-fold effect. The Navajo began to rangé further
south, west, and northwest, and the military authorities were brought
‘into closer contact with the Hopi Indians. It was the beginning of
the period when the miiitary reported more accurately the movement
of the Navajos who obviously were ranging well into the overlap area.

In 1851 Navajos were reported pitching tents on bofh sides of the
Rio de Chelly. 1In 1853 they were reported west of Jacobs Well (Ojo
Redondo) in the southern part of the Hopi-Navajo claimed’ area., An

1851 map submitted by Lt. John G. Parke of the topographical engineers

]
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of the area surrounding the Hopi lands, being found even west of the

Hopi villages.

The period 1858-1868 can be characterized as the Navajo flight

period, one in which the United States military operations finally
succeeded in quieting the’Navajo raiding, -and one in which a permanent
Navajo Reservation was finally estaﬁlished.

4 new reservation on the

Pecos River in New Mexico. Ap area forty miles square was thereafter

set ‘aside for the Navajo and the Mescalero Apaches at the Bosque

Redondo with Fort Sumner in the center, Colonel Kit Carson was

charged with the responsibility of carrying out the new plan. A4s a

result of Carson'sg determined efforts, more than 8000 Navajos were at

Fort Sumner by the end of April 1864,

Meanwhile, i i
ha R N _ .

the area in suit.

15. The Navajos were not happy at Fort Sumner, Confinement in
this manner was alien to thejr nomadic way of life. The fact that many

<

of their fellow tribesmen were still at large only added to their

discontent,
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at Fort Sumper, The result was the Navajo Treaty of ﬁune 1, 1868

(15 Stat, 667). Under the 1868 Treaty, a ney Navajo Indian Reservation,

their Custom, moyeq Sizeable herds of livestock in a Seasonal manner

from mountain tq valley,
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to Washington ip 1878. Nothing came of either of these pProposalsg,
By an Executive‘Order issued on October 29, 1878 (1 Kappler 175)
" the western boundary 1ine of ‘the 1868 Navajo reservation was extended

further west. This new line (110° west longitude) later became the o
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Secretary of Interior may see fit to settle thereon the following
teserve in Arizona (1 Kappler 805):

"...beginning on. the hundred and tenth degree
of longitude west from Greenwich, ar g point

degrees and 30 minutes north, thence due west
to the one hundred and eleventh degree of longitude
west, thence due south to g point of longitude 35
degrees and. 30 minuteg north, thence due east to the
one hundred and tenth degree of longitude, ang thence
due north to the place of beginning...

reservation whep the Executive Order'was issued. The Hopi Indiap popula-
tion figures of 1882 show a marked decline from figures available for

prior years, An 1846 estimate had fixed the Hopi Indian populaéion

, @ @ 3t 350 families or roughly 2450 Indians. 1In 1852 the Indiag Agent
. ‘ had listed the Hopi population at 2500 Indians. 2
y 19. The Navajo Tribe has presented considerable archaeological

evidence in SUpport of its title claims to the overlap area. This
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‘Within the subject tract was stil] a matter of conjecture, Apqg even

when specific Navajo sSites were identified? frequently these Navajo

e€vidence of Trecord, the Commission finds that the issuance of the
Presidential order op Decembey 16, 1882, establishing the Hopi

'Executive Order Reservation effectively terminated and extinguished,

Téservation, ,q of December 16, 1882, the Hopi Tribe had'Indian
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title to the following described tract of land.

Beginning at the northeast corner of the 1882

Hopi Executive Order Reservation, 110° W. Longitude
and 36° 30' g, Latitude, thence due’ south on the

110 w. Longitude to its intersection with the Pueblo
Colorado Wash, thence southwesterly following the
Pueblo Colorado Wash and the Cottonwood Wash to the

about 8,800 Indians by 1958. During the same period the Hopi population

in the reservation grew from about 1800 to over 3,200 Indians. 71 order

July 22, 1958 (72 stat, 402). Under "sec. 1" of said Act a thyee

judge Court was convened to hear and ‘entertain 4 suit brought by the

Hopi Tribe against the Navajo Tribe. The United Stateg was joined
48 a nominal oy passive defendant. The judgment rendered by the three
judge court is reported in the cage of Healing v. Jones, 210 F. Supp.

125 (p, Ariz, 1962), ‘Affrq 373 Uu. 5. 758 (1963), 4 copy of the
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Court's findings of fact, conclusiong of law,. and Judgment appear jin

the record of this cage ag "Hopi. Ex. 78". The Commission takes

of Healing V. Jones, Supra, and hereinafter adopts in whole or in
part, directly or indirectly, where pertinent ang material to issues

to be resolved in.the instant case; the Court’s findings of fact'and

conclusiong of law,

22, Although there were Navajo Indiang living on the 1882

23, Around the Year 1890, Indian agents and other officials

assigned to the Hopi-Navajo area began to send bac
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The best grazing lands were in the valleys near the washes below the
Hopi mesas. The Hopis' refusal to lgéve_theif pueblo villages on the |
Mesa tops and to -take up residéhdétinnthe valleys hadAbeén predicatgq
partly on Superstition and éartly §ﬁ their fear of- the bolder, morév

aggressive Navajo Indians. Foliowing repeated exhortation on.the part

of Government officials to take the initiative and leave their mesa

villages, the Hopis began in the late i920's and early 1930'g ﬁo movg
down into the valley areés énd to reclaim and use former Hopi landg
within the reservation noy partly in Navajo hands. Thé Hopi T:ibe'b
never abandoned jts right to use and occupy the 1882 Réservation prior
to the time thelsecretary of Interior settled the Navajos on the
reservation ag hereinafter indicated. ‘

24,  On February 7, 1931, the Secfetary of Interior and the

to forestry, livestock, s0il erosion and other matters. QOp November

6,-1935, the Secretary issued generél grazing regulations'éffeéting the

carrying capacity and management of the Navajo range, and setting up
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Separate lapg management districts, the boundarjes of which were

undefined at that time, Early in 1936 the boundarieg of these lend

of "land management district ¢" lay entirely within the 1882 Reservationgg

80 as to eéncompass the Hopi viilages and all lands useq by the Hopi
Indians, 44 originaliy established,"land management district 6"
contained about 500,000 acres. Qp Aprif 24;a1943,the Office of Indian
Affajrs approved the hew boundarjeg of dist}ict 6, and. as presently
constituted "Japg Management districs 6" embraces 631,19% acres. A
detaiied desctiptjon of the boundaries of "land management district 6"
is set forth in the Court'g Finding of Face "41" in Healing v, Jones,
supra, (Hopi Ex. 78, PP- 217-219), ang 1s depicted on the map of

the 1882 Executive Order Reservation reprodueed in the efficial report
of that case, a copy of which ig attached hereiﬁ at the end of the

Commission'g findings of fact,

25. Commencing on February 7, 1931, when the Secretary of Interior
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regulations were concerned wag designated ag a "Hopi Reservation",

|
rlés } The Commissjon finds that administration aétion on June 2, 1937,
e P effectively termiﬁated all Hopilaboriginal title to the lands within
; | the 1882 Executive Order Reservation outside the boundarijes of "land
) f management districe 6" as established apg approved by the Office of‘
e ? Indi;n Affajrg on,April'24, 1943, lfhe entire 1882 Executive Orde?
l Réservatlén contained 2 499,558 acres and the areg outside of "]lapg
i 'z Management districe gn totaied 1,868,364 acres. |
‘ 26.  Pursuant to the provisions of "Sec. 2" of the Act of Julyv
= f 22, 1958, 3upra, the Court in Healing v. Jones entered a Judgment
' . wherein the Hopi Tribe was decreed to pe the exclusive owner of the
e Q!‘( @ land jpn “"land management district " and said tripe was awarded
I [ reservation titje thereto, (Hopi "Ex. 78, . 223;) The Court furthe;
. { decreed that éhe Hopi Tribe and the Navajo Trl-bé held a joint un-
er;;: divided and equal interest to the balance of the 1882 Reservatjion,
’? i (Hopi Ex. 78, p. 224)
lic
2 ' ( CONCLUSIONS OF Law
4 { The Commissiop concludes that the Hopi Tribe jig entitled to

bring and maintain the suit herein; ag of Decembe: 22, 1882, the Hopi

» 20, supra; on December 22, 1882, the United Stateg extinguished the
; Hopi Indian title without payment of Compensation to those landg

described in Finding of Fact 20 lying outsgjide the boundarjeg of the
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1882 Executive Order Reservation; on Jupe 2

extlngulshed the Hopi Indian t1t1e to 1,868,364
1882 Executive Order Reservatlon, lying outside

"land management district 6",

‘case of Healing v, Jones, Supra, the Hopi Tribe

- o the landg in

and equal interest with the Navajo Trlbe to t

w1th1n the 1882 Executive Order Reservat1on

311

> 1937 the United Stateg

racres of land in the

the»boﬁndaries of

under the decree of the Court ip the

has reservatlon tltle

”land management dlstrlct 6" and a joint, undivided,

hé balance of the landsg

» the Hopi Tribe did
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MAP OF LAND MANAGEMENT DISTRICT 6
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BEFORE THE INDTAN -CLATMS COMMISSTON

THE HOPI TRIBE, an Indiap Reorganization Ace )
Corporation, suing on its own behalf and ag )

of Walpi, Shitchumovi and Tewa), MISHONGNOVI,)
SIPAULAVI, SHUNGOPAVI, ORAIBI, -KYAKOTSMOVI, )

BAKABI, HOTEVILIA ang MOENKOPT , )
) .
Plaintiff, ) Docket No. 196
)
v. )
)
THE NAVAJO TRIBE OF INDIANS, - )
)
Plaintiff, ) Docket No. 229
) R
V. )
_ v )
THE UNITED STATES oF AMERICA, )
)
)

Defendant,

INTERLOCUTORY ORDER

Based upon the Findings of Fact and Opinion this day entered herein,
which Findings of Fact and Opinion are hereby made a part of this order,
the Commission concludes as g matter of lay that,

1. The ‘Hopi Tribe and the Navajo T}ibe of Indians have the right
and capacity to bring and maintain the respective claims herein,

2. As of December 16, 1882, the Hopi Tribe had Indian title to
‘that tract of land described in the Commission's Finding of Fact 20.

3. On December 16, 1882, the -United States without the payment of
any Compensation, extinguished the Hopi Indian title to alil lands within

the aforesaid tract lying outside the boundaries of the 1882 Executive
Order Reservation.

4. On June 2, 1937, the United Stateg extinguished the Hopi
Indian title to some 1,868,364 acres of land within the 1882 Executive
Order Reservation, said acreage being the balapce of the land in the

1882 Reservation lying outside of that part of the reservation known as
"land management district 6",
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. 4. The evidence of record does not support Hopi aboriginal title
claims to the balance of the land in suit.

IT IS ORDERED, that this cdse ghall proceed to a determination of

s 1882 faiyr market value of the lands des-
cribed in the Commission's Finding of Fact 20 lying outside of the :
boundaries of the 1882 Executive Order Reservatidq, the June 2, 1937 fair
»868,364 acres within the 1882 Executive Order
Reservation lying outside the boundaries of "land'management district -
6", and all other issues bearing upon the question of the defendant's

o :

Dated at Washington, D, C., this g ?/%‘%y of Qun»—& :1970. '
; 7 _

e K. Kuykendall, v

Cmnmissioner

413 ,ﬁ/_@nr;,
Margareti. Pierce, Commissioner

/o

Batley Blue,?nﬁgéé% ‘
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