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TheLiving Legacy
afHispanic Groundwater Law
in the Contemporary Southwest

MICHAEL C. MEYER

As the world prepares to commemorate the Columbus Quincen-
tennial in the year 1992 there is a renewed scholarly interest in rum-
maging through the cultural and intellectual baggage carried by the
Spaniards to America at the end of the fifteenth cenrury. It is merely
O?C part of that grand process of discovering the meaning of the
dIscovery,of encountering immutable truths in the historical process
o~that first encounter of two worlds. What did the Spaniards bring
WIth them on those first small caravels which plied the 2,700 miles
ofAtlantic waters between the Canary Islands and the Caribbean!
Material culture and cultural material; hardtack, spurs, nails, and
gunpowder; language, religion, values, and laws.
To some, probing the contents of Spain's cultural and intellectual

c~rgo will be of little more than fleeting interest and to others a
sunple venture in esoteric futility. But for those of us who reside in
the,Southwest, the legacy of that early Hispanic freight is more per-
vasivethan even we at times are wont to acknowledge. Spanish land
and Water law is an important case in point, one which commands
more than antiquarian interest as it is not only an eloquent testimony
to ~e nature of conflict resolution in the distant past but has direct
apphcability to current and contemplated litigation in the courts of
the Southwest today.
The Spanish legal system as we know it today began to develop in

the fifth century A.D., not long after the fall of the Roman Empire,
The Iberian Peninsula fell victim to a series of invasions, most from
the north (the Vandals Alans Suevians and Visigoths) but one ex-
t 1 ,,'feme y important one from the south (the Moors), Each successive
conquering group left permanent imprints of its culture, its heritage)

M,ICHAEL C. M EYE R is pro.ftssw ofhistury at The Unipmjty.O[~rizolUJ,
He IS t,heauthor ofmany publicatWns on the Southwest and,M~co, mduding
Water 10 the Hispanic Southwest: A Social and Legal HIStory, 1550-1850

(Ariwna, 1984),
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1. The early history of Spanish law, especially the efforts of codification, can be rrsed
in Las siae partidas del rey dun Alftmso rl Sabia, 4 vols. (Madrid: n.p., 1789); Joaquin
Escriche, Elementos de derecho tspaiiol (Paris: Librerfa de D. Vincente Salva, 1840); Juand(
S~16'?ll0 Pereira, Fblitica Indiana, 5 vols. (Madrid: Compaiiia 1bera-Americana de Pu
blicaciones, 1930); and Helen L. Clagett, "The Siere Partidas," The Quarterly !OIlrntU r!
the Lilnnry of Congress 22 (<?ctOber 1965): 341-46. . iii

2. ~e, for example, MIchael C. Meyer, Water in the Hispanic SouthweJt: A socUJ a
Legal History, 1550-1850 (Tucson: University of Arizona Press, 1984), and by th~~
author, "The Legal Relationship of Land to Water in Northern Mexico and the HispanIC
Sou~west," New Mexiw HistrJriml R&I>iew60 (January 1985): 61-79. Others who htot
cont.flbuted to the expanding Hispanic water historiography include Charles 1.DuM~
Manlyn O'Leary, and Albert E. Utton, Pueblo Indian Water Rights: Struggle ftr II P/fI'DllJ
&;sliUrce. (Tucson: University of Arizona Press, 1984); William B. Taylor, "Land and 'I\~~~
Rights ut th~ ViceroyaJty of New Spain, New MexiaJ Historical Review 50 O.u1y 19 ~
189-212; Richard E. Greenleaf, "Land and Water in Mexico and New MeslCO, I~
1821," New Mexiro Historical Rn>kw 47 (April 1972): 8S-1I2; and Malcolm Eb~lgr~
"Manuel Martinez Ditch Dispute: A Study in Mexican Period Custom and Justice, l\~
MexiaJ HistorimJ R&I>iew54 (January 1979): 21-34.
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and its ethos in those kingdoms that dotted Iberia and that were
later to form the nations of Spain and Portugal. It is not surprisingl
then that the system of Hispanic jurisprudence that emerged inthe
centuries following the disparate invasions constiruted a genuine
amalgam of Roman, Germanic, and Moorish law. I
Like most judicial systems the Spanish legal code, within thecon-

text of Spanish medieval absolutism, concerned itself with balancing
competing interests, and ultimately developed a system whichdisen-
tangled the separate rights of the individual from the common rights
~f the community. For the first time in Spanish history cleardisrin« f
nons were made between private and public property. The judiei~
code distinguished between superior and inferior possessory rights,
Property rights were recognized as absolute, propiedad peifeeta, as
long as they did not infringe on the rights of others, in whichcase
they were considered propiedad imperfteta and were subject to limi-
tations imposed by the stare. I Just as in Roman law ownership
(dominium) resulted from either inheritance or acquisition.
Only in the last ten or fifteen years have legal historians set them-

selves to the task of isolating Hispanic land and water law fromthe
general corpus of Spanish jurisprudence and analyzing it with some
degree of precision. 2Much of the impetus to the recent legalscholar-
ship stems from an accident of nineteenth-century history. In 1848,
at the conclusion of the war between the United States and Mexico,
the two countries negotiated and ratified the Treaty of Guadalupe·
Hidalgo, a document which protected property rights, including
land and water rights, then existing under Mexican law,

I:I:
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The principle that an area's change of sovereignty alters its public
lawbur leavesintact its private law, including property law, has deep
rootsin the American historical experience." When the United States
acquiredLouisiana from France in 1803, former citizens of that terri-
torycontinued to enjoy their property as before. ChiefJustice John
Marshallconcluded that the property guarantees afforded individu-
alsapplyequally if the territory in question was acquired amicably or
byconquest.

Itmaynot be unworthy of remark, that it is very unusual, even
in cases of conquest, for the conqueror to do more than dis-
place the sovereign and assume dominion over the country.
The modern usage of nations which has become law would be
violated ... if private property rights should be generally con-
fiscatedand private rights annulled. The people change their
allegiance;their relation to their ancient sovereign is dissolved;
bur their relations to each other and their rights of property
remain undisturbed."

Following the general. principle articulated by Chief Justice ~ar-
shall,the Treaty of Guadalupe-Hidalgo provided ample protection
for the property rights of Mexicans who, at the conclusion of the
war in 1848, found that the international boundary had suddenly
?Javedsouth. Although they had not moved, they were now residing
~ .t?e United States. The Treaty which brought an end to ~e hos-
tilitiesand reestablished peace is a classic example of applymg the
lawof prior sovereigns to citizens innocently prejudiced by a change
of territorial possession. Article VIn of that document states:

Mexicansnow established in the territories previously belong-
ing to Mexico and which remain for the future within the
limits of the United States, as defined by the present treaty,
shall be free to continue where they now reside, or to remove
at ~y time to the Mexican Republic, retaining the property
which they possess in the said territories, or disposing thereof,
an? removing the proceeds wherever they please, without their
being subjected, on this account to any contribution, tax, or

0-6; A full, scholarly discussion of the general principle is found in Daniel Pa[ri~
Wm. nneil, State Succession in MunidpaJ Law and [nternarwnm Lmv, 2 vols. (London.
4bndg~ University Press, 1967).
. United States vs. Percheman, 7 Pet. 51, at 86.

Ii
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S. United States Senate, The Treaty Between the United States and Mttd&o, 30th om-
gress, lsr ?cssion, Executive Document 52 (Washington, D.C., 1848), P: 47.

6. United Stares vs. Anguisola, 68 US. 613, 616 (1863). -
7. See, for example, Special Master's Hearing at 16 (January 3, 1980), New Me~CO

vs. Aamodt, No. 6639, D.N.M.; Michael C. Meyer and Susan M. Deeds, "Land, \\Jt~r
and Equity in Spanish Colonial and Mexican Law: Hisroncal Evidence for the Cour: In
the Case of the State of New Mexico vs. R. Lee Aamodt, et al." (Unpublished manusw.rt,
August 1979); William B. Taylor, "Colonial Land and Water Rights of New Mexico
Pueblo Indians" (Unpublished IJ.lanuscriptprepared for the State of New Me~(O'J'
R. Lee Aamod~ct. al., n_~.); Wilham B. Taylor, "A Response to Michael Meyer's ,LwI11:
Water and Equity In Spanish Colonial and Mexican Law," n.d.; Michael C. Merer, 'Co·co
meneary on William B. Taylor's "Colonial Law and Water Rights of the New Me;ll

Pueblo Indians," n.d.
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c~arge whatever.: . In the said territories, property of every
kin?, ~ow belonging to Mexicans not established there, shall
be inviolably respected. The present owners the heirs of these
and all Mexicans who may hereafter acquir~ said property b;
co~tract, shall enjoy with respect to it guarantees equally ample
as If the same belonged to citizens of the United States.'

In ~e ye~ following ratification of the treaty, state and federal
courts, mcluding.the United States Supreme Court, heard innumera-
ble cases emanatmg from the change of territorial sovereignty.Re-
peatedly the courts upheld the doctrine that the treaty obligationsof r
the l!l1lted St~tes bound 0e govenunent to protect all legitimate
Spanish colon.lal and Mexican land titles while guarding against
frau?ulent clam~~. Supreme Court Justice Stephen J. Field sum-
marized the POSitIonof the court when he noted in 1863:

the United States have never sought by their legislation to evade
th~ obligation devolved upon them by the Treaty of Guadalupe-
HIdalgo to protect the rights of property of the inhabitants of
the ceded territory ... They have directed their tribunals, in
passing upon the rights of the inhabitants, to be governed by
the stipulations of the Treaty, the laws of nations, [and] the
laws, usages and customs of the former government ... 6

In the twentieth century the focus of much of the litigation
emanating from the Treaty of Guadalupe-Hidalgo has not beenland
but rather the water that sometimes went with that land. Nwnerous

water rights cases in Texas, New Mexico, Arizona, and California
have been adjudicated, and in the process of securing expert witness
reports and testimony the historiography of Hispanic water law~as
come of age." The expert witnesses recognized that it would be In-

>•,
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sufficientsimply to extrapolate from the general treatises on Spanish
coloniallaw.The comprehensive body of water law itself had to be
examinedaswell as the application of the legislation in specificwater
controversies.As that tedious process unfolded, previous disagree-
mentson the nature of Hispanic water rights were put to rest for the
mostpart.
Todaylegal historians have a much firmer grasp on questions such

asthe relationship of land to water, the methods for securing water
rights, the nature of the implied water grant, and the roles of com-
promise,equity, and the common good in adjudicating water dis-
putes. Scholars now understand the role that erhniciry played in
waterallocations and how disputes were resolved when community
n~edswere pitted against long established or recently acquired indi-
:'ldualwater rights. Moreover, there is no longer any doubt concern-
mg the elasticity of the Hispanic water rights; they could be ex-
panded or contracted depending on changing conditions or they
couldbe revoked altogether in a few unusual cases such as abandon-
ment with the intent to abandon." Without question the progress
madein understanding the fundamentals of Hispanic water law has
beensubstantial, but the research to date has focused almost entirely
on surface water law. Hispanic groundwater law has not been
analyzedwith the same intellectual vigor. This task will undoubtedly
CO~~d the attention of legal historians in the years ahead.
. Initial research on groundwater indicates that it was treated very
differentlythan perennially running surface water in the Hispanic
legalsystem. The differences begin with the most fundamental issue
?f all, the manner in which one acquired the right to use the water
10question. The law concerning surface water was clear enough.
Withbut few exceptions a general grant of land not containing refer-
enceto water entitled the owner to the use of its perennially running
Wateronly for very limited domestic needs. He could drink the water
froma perennial stream could bathe and wash his clothes in it, and
c~uldeven water his sheep or cows. He could not, however, irrigate
?ISfieldsor divert any water for industrial purposes, such as powcr-
109a mill. This water was not considered res nullius which could be
acquired simply by the act of taking possession. In order to use any-

I

I

•

•I

.. 8. "Aba.lldonmem with the intent to abandon" had a specific meaning in Spanish
:;~frudence. An individual could not lose a water right if, for example, h.e~ driven off
with s Ian? by hostile Indians. In such a case he would have abandoned his nght, but not

the Intent to abandon it.
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thing but relatively small amounts the landowner needed to obtaina
special water right that could be acquired through purchase,through
grant, or by means of some type of legal conveyance in a judical
award.9 \

Hispanic ~r~undwater law did not follow the same principle.I
Water that ongmated on a piece of land, that ran solely withinits
confines, or that lay under it was automatically alienated fromstate
ownership with the sale or grant of the land. Itwas appurtenantto
land ownership. No special water right or additional permission"''as

required to use it and no limits were set on the amounts thatmight
be used.
Spanish groundwater law in this respect is thus a direct legacyof

its Roman predecessor. In the Roman legal system, water that ran
perennially from one property to another (aqua projiuens) wasin the
public domain (res communes). On the other hand, spring wateror )
percolating water (aqua viva) and rainwater (aqua pluviae) werecon·
sidered part of the land. to Roman law privatized groundwater to the
extent that it could be used exclusively by the owner, even causing
damage to a neighbor, unless there was a conscious and malicious
intent to damage that neighbor (damnum absque injuria).l1 Because
it inhered in land ownership, the right to continued use of grolU1d·I
water was in no way dependent upon its regular use.
The various kingdoms of the Iberian peninsula began to define

their own jurisprudence in the early middle ages, shortly afterthefall
of the Roman Empire. In the thirteenth century King AlfonsoX,a I

ruler of remarkable intelligence and an unrelenting foe of juri~pru'
dential chaos, ordered a major codification of Iberian law in hISat·
tempt to foster the process of national unification. He believedIt
crucial, if the law was to have meaning, that a basic referenceor
encyclopedia be compiled. It was to include not only written lawbut

9. Warer purchases were the most common method of acquiring the right. EnJlIP!t:>
of water purchases in nonhern New Spain can be traced in the following manu~~
sources: Jose Geronimo Huizar to Jete Polftico, Jan. 5, 1824, Bexar Archive.s,.Rtd~
Francisco del Prado yAn.e to Juan Bautista Elquezabal, Apr. 8, 1805, Beur ArdU\"C5~
33.; Aviso al PUblico, Monclova, June 4, 1834, B~xar Archives, Reel 6; and En e1B r
Mmas de San Jose del Parral, Nov. 25, 1783, Archm) Hidalgo de Parral, Rt:e11?8 i~

lO. PtJrtifJ enim agri videtuy aqua viva (Spring water is regarded as a ~rt1on ~ ,
field). See Alfredo Gallego Anabitarte, et al., Ei Derecho de AgIfflS en ESP~nJI,I'O~.,~
415-16 and Ana Hederra Donoso, Cumentarios cd COdi!Jode AgUflS (Santiago: E Ito

Juddica de Chile, 1960), p. 5. ' '1;\lW
11. Gallego Anabitarte, et al.,Ei Derecho deAguas enEspafJa I, p. 416. In rlllSpart!

matter, at least, the common law and civil law were sinUlar indeed.
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legalcustom and practice as well. The effort occupied ~pain'sleading
jurisconsultsfor the better part of nine years and culminated m 1265
withthe completion of the famous Siete Partidas, a study that formed
thebasisfor the entire legal system later to be introduced in the New
World.Although traces of Germanic and Arabic inft.uence~are to be
found in the Siete Partidas, that work is much more obviously the
adaptation of Roman Law, especially Justinian's .imposing. Carpus
Juris Civilis (533 A.D.) and Canon Law, to a medieval Iben~ re~-
iry.ll The water law defined in arid Iberia is an excellent pomt m
illustration.
The Siete Partidas declared that groundwater and other di~s~d

surfacewater originating on a piece of land or running solelywithin
its confines (including weUs and springs) belonged to the o~vllerof
theland on which it rose (Partida 3, TItulo 32, Ley 19).13 Rainwater
or snowmelt that flowed in an intennittent stream or arroyo could be
impounded by the landowner in reservoirs, dams, ciste~ns, stor~ge
tanks, or any other device and put to subsequent heneficial useWI~-

OUtpermission because it was considered private water. I:The. Siete
Pnrtidas, in faa, specified that it was an obliganon ?f all inhab~ants
to make their land productive" and it further l~dicated that man
has the power to do as he sees fit with those things that belong to
himaccording to the laws of God and man."!" .
Did the landowner actually own the groundwater, sprmg water,

and intermittent stream water or did he merely enjoy the uSCof that

12. An excellent but brief introduction to the ecolunon of Spanish law is found .in
ColinM. Macf.achlan, Criminal justi£e in Eighteenth CenturyMtxiw (Berkeley: Ul1l~'ersl~_
of California Press 1974) pp. 1-14. A more compreheOSI\'e theoretical treannent IS.co'. " ., I H' . del Dm:dJO Mt."ICumw
tame~ ill Guillermo Floris Margadant S., Introducewn ~ a lJtona
(MexICOCI"" Universidad Nacional Aut6noma de MeXICO,1971).-r- . r d ds: "Fuente 0
13. The basic statement on the private owoershlp 0 groun water rea :_. " Fn ....... atrO en u< SlIY" porn

poza rk lItfua euiendo cdgun ome en su cam Ii algun su T'tzmo qu/.SSltSeJ-' .

/Iller lItfua e pam aprouecharse ul: puedelo faze>; e nun sew putde el otro dtutdur, tzs:
qll~menquasse par endc eIagua de la fUente, 0 del su pow. Funm emU $I tste que ff al
fi/ur: ncn to ouviesse mentster mill St mouiesse maliaosamentt par ji!zer mal, 0 engarw ~rro
WI! imenci6n tk destajar." The English translation is as follows: "~ere a mao h.asa~nng
or well on his property and his neighbor wishes to make olle on his property, m ~ er to
procure Water for his use, the laner may do it, and the fonner can?o~ ~l'eI~nt;~~ ~~~
Withstanding the water in the fir5t spring or well may be thereby dll1Ul1l~hW{ . h h
~~ wishing to make the new well has no need of it. and a~s mahClOUSY\;lt t c
lI1tentionof doing harm to the other." Siae Partidas, Partida 3, Titulo 32, Ley .

H. Siae Partidas Partida 2 Titulo 20, Ley 4. . h E!emtnt
. 15. Hederra Do~oso, COd~o deAguaJ, p. 6; Betty Eaklc Dobkins, TheSpanls
m Texas Water Lnw (Austin: University of Texas Press, 1959), pp. 80-82.

16, Sial Partidas, Partida 3, Titulo 28, Ley 1.
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�ater ~vithout any additional authorization from the Crown?The 1
st eVld~~cea:gues forcefully that the landowner's exclusiverightto l

water ongmanng on or underlying his property was not simplyto
usufru.ct of that water but ~as a vested right of ownership or" the
water Itself. Itwas possessed In dominium. While perenniallyrunning I
water was propiedad imperfecta of which one could enjoy usufruct,
groundwater was propiedad perfecta, the property of the landowner.
~oreover, the owne.rsh!~ did not have to be obtained by separate
~ rchase, grant, or judicial decision; it was conveyed by the same
tI~e as the surface of the land. In comparison with perenniallyrun- I

nmg surface water, groundwater was at one and the same timemore
easily pri~ati~ble and more totally privatized.
The principle o~ the private ownership of groundwater wascarried

to the New World m the late fifteenth and early sixteenth centuriesas
parr. ~f the Spaniards: cultural.baggage and became part of the legal
tradition wluch Spanish colonists carried to the northern frontierof
New Spain. ~e~tainly this same water law was imporrant throughout
the ~ast don:umons of the Spanish empire in America but nowhere
was It more Important than in northern Mexico. There the Spaniards
observed how the summer sun could blister the desert landscapeand
c~ck the ~oil. It was there too that human ingenuity had to cope t
With the timeless quandaries of water: too little or too much,tOO
dirty or too salty, too inaccessible, too stagnant, too hot or tOOcold.
while surface water law was designed, in part, to check monopoly
and foster the conunon good, groundwater law was designed to en-
courage d~velopment and protect individual rights.
The Hispanic groundwater tradition in Mexico was articulated

most clearly ~n 1761 when D. Lasso de la Vega issued his famous
water regulations, "De las Medidas de Aguas," for Mexican offiCla~
and quoted Avendano's Thesauro Indico on this issue: "Springsand
water sources belong to those who own the land on which they
originate, and they are part and fruit of the land, and for this reason
a.regranted together with the land.?" Lasso de IaVega'swater regula'
oon.s we.re endorsed and circulated by the highest official in New
Spain, VICeroy[oaqufn Monserrat, the Marques de Cruillas.
The principle of the private ownership of groundwater wasreaf·

firmed by Ioaqufn Escriche, Spain's leading nineteenth-century legal
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. 17. ~ee Mariano Galvan Rivero, Oniennnzas de ticrrns Y aguas: 0 sea jimnu/nriogrumi'
tMco:Judlcud (Mexiw: n.p., 1849), pp. 157-61.
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scholar,who stated in his legislative dictionary that: "The owner of
apieceof property can, at his own discretion, dispose of the water
froma source that rises on that property, and can divert it from the
propertyof a neighbor where it ran previously because the water
sourceforms part of the land on which it rises and therefore is parr
of the property of the owner of the land.'?" Essentially the same
principlewas expressed in nineteenth-century Spain shortly after the
adoptionof a new mining code reinforcing the state's ownership of
sub-soilmineral wealth. A royal decree of December 5, 1876, stated
that the mining code of 1868 did not alter the private ownership of
groundwater because the code "could not affect property [emphasis
mine]acquired under all previous water legislation, nor was there
anyreason to assume that this was the intent of the legislators."19
Theowner of the surface of the land was thus the owner of the water
beneath that land. He could not lose his ownership by reason of
abandonment unless he had the clear intention to abandon it" or
unlesshe lost his land grant by reason of abandonment.
A landowner could also obtain the right to groundwater, spring

Water,or well water from neighboring land. If the neighboring land
wasprivatelyowned he could purchase or lease growldwater or sim-
plybe extended the right to use. If the neighboring land constituted
pan of the public domain he could petition local authorities for a
wa~ergrant. In New Mexico in 1715, for example, Captain Diego
Arias de Quiros petitioned Governor Juan Ygnacio Flores Mago1l6n
for spring water on public land near his own land. The governor
res~nded positively to the request and informed the petitioner that:
"bem.gin the royal patrimony, as it is, I make you a grant in the name
of ~lS Majesty of the above mentioned spring of water."?' Had the
spnng arisen on Captain Arias de Quiros' own land, rather than on
crownland, it would not have been necessary for him to request the
Watergrant. The water would have been his.
The distinct ownership pattern between surface and subsurface

Watercan be explained on several grounds. At the time Spanish water

_ 18. Joaquin Escriche y Martin, DiaionnrioRJu,ontUlo ik LegisIaciOn Ciril, Penal, Cqmer-

Cl4I{Rlrense (Madrid: Calleja e Hijos, 1842), p. 408.
9. Gallego Anabitarte ct al El Dn-eeJw ik A""RJ en Espaiw, \'01. I, p. 429.20 "W ," "0:" . . . ..1 be

al '. hen ~ man has once acquired possessIon of a ~ng, ~e IS prcs
Unlcu

. [0 .
tht~s In possession whether he holds it corporally or otherwise until he abandons It With
mtenuon no longer to retain it." Siae~, Partida 3, Titulo 30, Ley 12'.

M 21. Merced to Capitan Diego Arias de Quiros by. Governor Juan YgnacIo Flores
ogollon, July 30, 1715, Spanish Archives of New Monro, I, 8.
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22. In 1674 French scientist Pierre Perrault posited that springs were originallx ~d b)'
earthly precipitation, but his finding was not acknowledged in the corpus of the (Ivdla

w

or his age.
.23. Spain's groundwater laws were debated vigorously in the nineteenth cenrolj',~ j

ultimately the Roman tradition, as embraced by the Siae Partidas carried the day.Aro'j-
order of December 5, 1876, reaffinned the private ownership of groundwater an~ thIS
order was incorporated into Spain's general Ley de Aguas of 1879. See GallegoAnabltartt,
et al., £1DeredJo de Aguas en Esp/liUl, vol. I, pp. 418-19. '

2.4. See, as examples, Juan Antonio Lobato, Oct. 30, 1823, Spanish Archi\'esof~
MeXl.co, I, 1292 and Auto de Dedaraci6n de la agua y S1I Repartimiento, ruly 13, 7 .
Arcluvo General de la Naci6n, Provincias Intemas, Vol. 163, Exp. 3. . . of

25 .. ProfesS?t William B. Taylor reached a similar conclusion in his eXlllll.oanonblf
water disputes m soumern New Spain: "Provision for me use of groundwat~r.l,s llotao~
absent from the mercedes records the adJ'udication cases and the compoS1CIOllIt', . ~
o~ land ownership and water use ... the absence of grants and formal adj~dicatloo·zcd
tainly suggests that landowners had undisputed use of wells within theIr recognl
boundaries ... "Taylor, "Land and Water Rights,'" p. 205 .
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law evolved, the science of hydrology was still in its infancyand
knowledge of aquifers was quite rudimentary. This law took littleor l
no cognizance of the percolation process by which underground
water could pass from one piece of property to another nor didit
distinguish between confined (artesian) and unconfined aquifers.I
The ~ource of underground water was unknown" and the supply
certainly seemed limitless. Moreover, there was no appreciationof
the fact that aquifers could be hydraulically connected to forma
g:ound~ater basin and that depleting an underground reserveona
gIVen pIece of property could have a direct impact on the supplyof
a non-adjacent neighbor or even on the flow of a perennial stream,
In any event the technology for the pumping of groundwater was
so primitive that depletion of the aquifer was never an issue to be
addressed.
Given this imperfect understanding and rudimentary technology,

a person could pump water from a well or channel spring waterto ;
his fields without special permission or limitation of amount." In
surface water disputes Spanish colonial and Mexican law wasrer)'
concerned with the principles of compromise and equity," but the
relative paucity of groundwater disputes among the generallyliri-
gious citizens of northern New Spain suggests that groundwater was
not viewed primarily as an issue of competing interests. Itwaswide~y
undersrood that groundwater belonged ro the landowner and In
most cases it was not practical to contest this principle with a furmal
hearing in the courts of the northern frontier. ~5
Only a few caveats Limitedthe private use of water originatingon

or underlying a piece of property, but the caveats were importUl!

,
•
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onesas they bridged the antithesis of the surface and groundwater
systems.Although groundwater was private property it could not be
usedmaliciously simply to deny access to a neighbor. It could not be
deniedto a neighbor who had previously been given a legal right
to use it through either title, prescription, or legal servitude (servi-
dumhre). If through contamination or stagnation it caused a public
healthhazard it could be regulated by the state. And, finally, it could
notbe denied to the inhabitants of an incorporated town which had
noother adequate water source ("un pueblo que no tiene otro medio
paraproverse de este articulo tan enecessario");" This last concept
not only has within it the seeds of what would later become the
doctrineof eminent domain, but provides additional evidence that
groundwater was property, not simply usufruct. If the common
good.dictated that the inhabitants of a town had to take precedence
overprivate use of underground water, that water was still consid-
e.redprivate property and the owner was entitled ro just compensa-
nonfor the use of "his property.'?"
Exactlythe same principle applied to underground water sources

tha~were in close proximity to the mines. The mine owne~ were
entitledby law to water from privately owned lands for their work
animals,but they were required to pay the owners for this water."
The principle was dearly that one who suffers the deprivation of
propertyby action of the state must be indemnified directly or indi-
rectlyby the state.> Indemnification could take the form of compen-
sationin kind (another grant) or in an actual payment.

,
26. Examples of these types of limitations of the private use of groundwa~er are ski~l-

fuUYexaminedin an unpublished report by Daniel Tyler, "Underground Water 111 Hispsruc
New Me;ICO: An Analysis of Laws, Customs, and Disputes,". December 1986. ,
27. . ... como nadie puede ser despojado de sus cosas 01 d~ sus dez:ech~, 01 aun por

causa de urilidad publica Sill goo primcro se Ie de comnetente mdemmz.aclOn ... puede
c\ d - d' r-· . . Ica ueno _ e la fuenre pedir que se Ie se Ie resaraa por el p,:ebl?, del pel"JUIC~O9ue se e
llSare,sr es que cs que el pueblo no se ha libertado de la obligacion del resarclffilento por
lube adquerido el uso del agua mediante titulo 0 prescripci6n. Ademas el ducno consc:~
~pre la f'roPi~tkui[emphasis mine 1 de la fuente ... " GaUego Anabitartc, er a!., quoting

Idle, EI Dencho de AgUIIJ' en Espana, vol. II, p_ 135. . .
28. See Chapter XIII, Section III of the 1783 Rnyal Ordinance ?n Mmll1~. lonn A.

RockweU,ACompilation of Spanish and Mexican Lnw in RelatWn toMmtl'andlltle to ReaJ
&tate (New York: John S. Voorhies, 1851), p. 79.
Me29. 1 .have seen only one exception written into th.e Mexican law. 1~ 1833, .when
XICO.CIty was experiencing a severe drought surroundmg landowners, With or WIthout

waternghts, were ordered to allow water carri~rl to come on [0 their property and to take
water without charge to the inhabitant of Mexico City. providenc.ia del Exmo· AYU-'."'-
~~nto?e Mexico, April l5, 1833, Juan N. R.odri~ez de San MIguel, Pa~MaiUH;.
/'Ill Mr.xuaIWS, 3 vols. (Mexico CIty: Univerlidad NaClona! Aut6noma de Me:oco, 198 ),
\"1), I, p. ns.
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As an increasingly large number of groundwarer cases work their \
way through Southwestern courts in the years ahead one wouldanti-
cipate a heightened interest in Hispanic groundwater law. Just as the I
earlier surface water cases stimulated meticulous historical research)
on thar topic, the groundwater cases will surely do the same. It is
clear thar Hispanic groundwater law is very -different from surface
water law, but the principle of its judicial applicability in America
courts is identical.
The Treaty of Guadalupe-Hidalgo was intended to ensure thatthe

property rights of Mexican citizens in 1848 and their heirs andsuo I

cessors in interest would be fully recognized and protected by the
United States govermnent. Thar treaty cannot be summoned to
imply that Spanish colonial and Mexican law should apply to all of
the territory ceded from Mexico to the United Stares. The United
Stares government and its territorial and state agents, as proprietors
of the public domain, had the right to dispose of and regulate,.as
they saw fit, all lands and waters, surface and underground, whi~
had nor been privatized by the prior sovereigns. The Treaty ~d
clearly dirccr that the law of prior sovereigns be applied to deterJ?Ule
the scope of property rights already recognized by those sovereign>,
and further directed that those property rights must be respectedby
the United States.
Treaties of the United States, as the Consrirution itself,. are th~

supreme law of the land and, according to Article VI, Section 20
the Consritution, judges in every state are bound to respect ~e~
"the laws of any State to the contrary notwithstanding."3°T~e un~~
cation of Article VI, Section 2 is clear. If any state law conflicts :Vl
the treaty obligations of the Un ired States, it is the treaty that IS t~

take precedence. Spanish colonial and Mexican land and wat~rI~
was no longer to be considered foreign law, it was to be consd"
American law." The living legacy of the Treaty of Guadalupe' f

•

30. Constitution of the United States, Article VI, Section 2. . . . [tht
31. The Texas Supreme Court rcaffinncd this principle in the. 198:4 adJud!cat:,~noppl!_

Water Rights in the Medina River Water ~hed of the. San Anromo River BasUl. M::ci~
ing law of granting sovereign to determine water fights conferred under 1.8~3Texasb.~.
land grant, Mexican law is not foreign law; as the law of ~rmer sovereign, It~ UporJ'l",
which Texas courts have every duty to know and to fuUow: 670 South Wesr:e illas~'
2d Series. The Arizona Courts reached the same conclusion In the 1907 goqu wh;dJ
"The owner of a Mexican land grant ... retained all vested rights of propertY W pGIItl"
he was entitled under the laws of Mexico, and the legislature of Arizona has no ~1JSl'
or authority to deprive any such owner of any such ~ights, at lea? without dU:9~l11e,504
don ... " Boquillas Land and Cattle Co. vs. St. DaVId Coop., Civil No. 988, f'Ii g W.tcf
For more on this point see Hans W Baade, "The Historical Background 0 e.x;tS
Law: A Tribute to Jack Pope," St. Mary1"Law !ournalI8, 1 (1986): 21-22.

•
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Hidalgo and the Constitution is unequivocal. Water law on what
wereonce valid Spanish or Mexican land grants will continue to be
Hispanic water law and, as a result, American courts ofthe twentieth
century will continue, as they have in the past, to act as surrogates of
Mexican courts of the nineteenth century. 000
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