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Honorable Eddward P. Ballinger, Jr.
Superior Court of Maricopa County
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18380 North 40™ Street

Phoenix, Arizona 85032

Dear Judge Ballinger:

Enclosed is a copy of the first Gila River Maintenance Area Report. Pursuant to the Gila
River Indian Community Water Rights Settlement Agreement (Settlement Agreement), this
Report “shall be made a permanent part of the court record in the Gila River Adjudication
Proceedings” which is Contested Case No. W1-207. Further, an update of this Report will be
filed with the court every five years after the initial qualification window, the next which will
occur in 2010.

The State of Arizona agreed, as part of the Settlement Agreement, that it would help to
maintain a baseflow of the Gila River by limiting new uses in the watershed through changes in
state law. Paragraph 26.8.2 of the Settlement Agreement outlines a “safe harbor” program
offered by the Gila River Indian Community (GRIC), the San Carlos Irrigation and Drainage
District (SCIDD) and the United States, to existing and certain future water users in the Gila
River watershed above Ashurst-Hayden Dam. Under A.R.S. § 45-2641, lands in the watershed -
that do not have a history of recent irrigation are now prohibited from irrigating with certain
waters. The Arizona Department of Water Resources (Department) has the authority and
responsibility to enforce these provisions.

This Report was drafted to reflect the interaction between the Settlement Agreement and
the new state legislation. Copies of this Report are also being transmitted to the GRIC, SCIDD
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and the United States. Please note this Report is submitted by the Department in its capacity as
the executive agency responsible for implementing A.R.S. § 45-2601 et seq., and not as technical
advisor to the court. Should you have questions please feel free to contact me or Gregg Houtz.

Sincerely
Horny (B
Thomas G. Carr
Assistant Director
TGC/GH/gw
Enclosure

c: Gov. William Rhodes, GRIC
Mr. Patrick Barry, U.S., DOJ
Mr. Doug Mason, SCIDD
Mr. Jon Allred, Gila Water Comm.
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1.0 INTRODUCTION

This report documents the identification of agricultural lands irrigated between January
2000 and September 2005 in an area of southeastern Arizona referred to as the Gila River
Maintenance Area (GMA). Geographic information systems (GIS) were utilized for the project
and associated tasks. These tasks included analysis of remote sensing data, ground inspections,
database management and querying, and landowner notification. The product of this work is a

GIS database (geodatabase) and maps of the irrigated lands.

1.1 BACKGROUND

In 2005, Arizona Revised Statute (A.R.S.) Title 45, Chapter 15 was enacted by the
Arizona Legislature to implement conditions of the Gila River Indian Community (GRIC) Water
Rights Settlement Agreement (“Settlement”). Among the conditions implemented was the
establishment of the GMA and GMA Impact Zone. With some exceptions, irrigation of new
lands in the GMA is prohibited by the legislation unless the lands were previously irrigated by
water sources at any time from January 1, 2000 through the effective date of the legislation
(September 2005).

Under State law, water sources for irrigation include wells and surface water diversions
located within the GMA Impact Zone and wells located adjacent to the impact zone if their cones
of depression capture surface water within the zone. Exceptions to the prohibition include
irrigation of lands within the portion of the GMA in Cochise County and irrigation allowed
under the Globe Equity No. 59 (GE 59) Decree. Irrigated lands with existing appropriative water
rights and other irrigated lands specified in the Settlement are also allowed.

Irrigation of new lands within the GMA in violation of the legislation is subject to
enforcement action by the Arizona Department of Water Resources (ADWR). Relevant sections
of A.R.S. Title 45, Chapter 15 are provided in Appendix A.

The Settlement specifies that ADWR develop a GIS database to memorialize the location
of non-GE 59 irrigators in the GMA. In 2007, ADWR staff met with technical representatives of
the GRIC, San Carlos Irrigation and Drainage District (SCIDD), and the United States (U.S.),
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among others, to discuss and agree upon the imagery (aerial photos and satellite images) used to
map recently irrigated lands in the GMA. As required under the Settlement, this imagery shall
be a permanent part of the court record in the Gila River Adjudication Proceeding and available
for review (GRIC Settlement, 2005). Copies of the GIS database shall also be retained by
ADWR, GRIC, SCIDD, and U.S. For reference, sections from the Settlement related to this
project are also included in Appendix A.

This report describes the methodology used to develop the aforementioned GIS database
and transmits a copy of the final database. Note that ADWR attempted to identify all lands
irrigated within or adjacent to impact zones in the GMA at any time from January 2000 through
September 2005. As described in more detail later in this report, no attempt was made to
differentiate recently irrigated GE 59 lands from recently irrigated non-GE 59 lands. The latter
are considered “Eligible Safe Harbor Acres,” as defined in the Settlement.

The focus of this report and accompanying GIS database is the documentation of any
agricultural fields irrigated during the project window. ADWR will identify potential irrigators
in violation of the Safe Harbor provision of the Settlement, and in violation of the State law
prohibition of new irrigated lands, by comparing the boundaries of recently irrigated lands in the
GIS database against future imagery of the GMA. Differences will be noted and potential new
agricultural activities investigated accordingly. If necessary, ADWR will take appropriate
regulatory action at that time.

1.2 PURPOSE AND SCOPE

The purpose of this project was to identify agricultural lands in the GMA that were
irrigated between January 2000 and September 2005 (“project window). The GMA covers over
6,350 square miles or over four million acres in southeastern Arizona (Figure 1). GMA
boundaries are defined by the San Pedro River and Upper Gila River watersheds with some
exclusions. The San Carlos Indian Reservation to the north and Cochise County to the southeast
were excluded from the GMA. The GMA includes portions of Apache, Gila, Graham, Greenlee,
Pima, Pinal, and Santa Cruz Counties. Note that the portion of the GMA within Santa Cruz
County was not evaluated during this study, as there is no impact zone in this area. As per the
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GRIC Settlement, new irrigation is generally restricted from water wells that pump within or
adjacent to designated impact zones. Impact zones were mapped by the settling parties and
consist of sediments deposited by Aravaipa Creek and the Gila, San Pedro, San Simon, and San
Francisco Rivers.

GIS was utilized during this project to store, view, overlay, and analyze spatial data in a
shared digital format. The system offers the power of a database allowing geographic data to be
stored in tables and later queried to extract useful information and conduct analyses. Aerial
photography and multi-spectral satellite imagery were used in conjunction with GIS analysis to

evaluate the irrigation status of agricultural fields over time.
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2.0 DATA SOURCES

Determination of irrigation status during the project window was based on several data
sources including previously mapped field boundaries, aerial photographs, and satellite imagery.

Additional GIS data (layers) were used to create base maps and support the analysis.

2.1 FARM SERVICE AGENCY COMMON LAND UNIT POLYGONS

The Farm Service Agency (FSA), part of the United States Department of Agriculture
(USDA), uses Common Land Units (CLU) to map the nation’s farms and agricultural fields. A
CLU is defined by FSA as “the smallest unit of land that has a permanent, contiguous boundary,
common land cover and land management, common owner, and common producer association”
(NAIP, 2006). CLU data were acquired for each county within the GMA boundary and found to
include the majority of agricultural lands that ADWR eventually identified in the area.

2.2 AERIAL PHOTOGRAPHY

Irrigation status was initially based on analysis of readily available aerial photographs
taken during the project window. This included imagery collected for the 2005 Census and
hosted by the Arizona State University (ASU) Map Service. The one-meter pixel resolution,
color imagery covered the entire project area. With the exception of a small portion of the GMA
within Pima County, which was not flown until March 2006, the photographs were taken
between May and September 2005 (SCO, 2005), as shown in Figure 2. Because it was beyond
the project window, the 2006 imagery for the few agricultural fields within Pima County were
not used to determine their overall irrigation status. Figure 3 provides an example of the quality
and resolution of the 2005 aerial photography.

ADWR also obtained aerial photographs flown by the National Agricultural Imagery
Program in 2003 and 2004 (NAIP, 2006). This color imagery was downloaded at no cost and
covered portions of the project area at a two-meter pixel resolution. Figure 4 shows an index
map of the coverage and Figure 5 provides an example of the quality and resolution of this aerial

photography.
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2.3 LANDSAT IMAGERY

Landsat Enhanced Thematic Mapper (ETM) images are obtained from a satellite orbiting
approximately 440 miles above the earth. The images are taken in north to south paths that cover
approximately 115-mile wide swaths from west to east. Landsat repeats each path every 16 days
(ERQOS, 2007). Three path/row swaths cover the entire GMA (Figure 6). Due to its large
coverage and frequency of collection, ETM images proved useful for this project. Several
images per year were available free of charge for years 2000 and 2002-2005 and downloaded
through the Multi-Resolution Land Characteristics Consortium program (MRLC, 2007).

Landsat images have a 30-meter pixel resolution in spectral Bands 1 through 7 and
15-meter panchromatic (black and white) resolution on Band 8. Although this imagery was not
ideal for digitizing field boundaries, it did provide information for already delineated agricultural
fields. Analysis of satellite imagery, described further in Section 4.4 and Appendix B, allowed
irrigation status to be evaluated for each field during the project window. Both false color and

calculated normalized difference vegetation index (NDVI) were used in the analysis (Figure 7).

2.4 ADDITIONAL DATA SOURCES

Also used to identify agricultural fields was a land cover file based on analysis of Landsat
imagery collected from 1999 through 2001 (SWGAP, 2004). This thematic layer included land
use categories such as agriculture, urban, and residential. Following are other data sources used

for this project:

e “Impact Zones”: Mapped by the GRIC settling parties along major watercourses in
the GMA. Most agricultural fields identified within the GMA are within or near
these impact zones (GIS Southwest, 2005);

e Stream Orders 1 through 5 (ALRIS, 2006);

e Roads (ALRIS, 2006);

e Townships and Ranges (ADWR, 2007);

e County Boundaries (ALRIS, 2006);

¢ ADWR Adjudication Watershed Boundaries (ADWR, 2007);
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e Arizona State Boundary (ALRIS, 2006);

e 30-Meter Digital Elevation Model of the State of Arizona (USGS, 2007);
e 10-Meter Hillshade of the State of Arizona (ADWR, 2007); and

e Globe Equity No. 59 Decreed Lands (GIS Southwest, 2007).
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3.0 GEODATABASE

The geometry, irrigation status, and various other information about each agricultural
field polygon were stored in a GIS database or geodatabase. A geodatabase is a spatial database

with extensions for storing, querying, and manipulating geographic information.

3.1 DESIGN/STRUCTURE

The primary feature stored in the GMA geodatabase is the agricultural field boundaries or
“polygons.” Numerous attributes are associated with each polygon, most notably its agricultural
status for each year during the project window. Other polygon attributes were stored to record
specific data to establish irrigation status, for record keeping purposes, and to ensure quality
control. The geodatabase was designed to use domains or “look-up” tables that provided a
dropdown menu for editing polygon attributes such as irrigation status and the database analyst
who created and verified the polygon. This facilitated the editing process and minimized

data-entry errors. Agricultural field attributes stored in the GMA geodatabase include:

o Date each field was first edited/created,

e Analyst who completed the editing;

e Irrigation status during years 2000-2005;

e Date the field was ground inspected and by whom;

e Reference to the feature’s source (e.g., FSA CLUs);

e Availability of imagery in a given year;

e Township/Range, based on the centroid, or center point, of each field;

e Yes/No attribute to record whether or not the field should remain in the dataset based
on various criteria;

e Attribute to record whether the field was recently irrigated, GE 59 Lands not recently
irrigated as determined by ADWR analysis, or other agricultural land not recently
irrigated;

e Attribute to record percent confidence that the field irrigation status is accurate for
those fields ADWR determined were recently irrigated during the project window;
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e Attribute to record the type of response received from landowners notified that their
field(s) were not found to be recently irrigated based on ADWR analysis; and

e Miscellaneous remarks about the field.

A complete list of agricultural field attributes and their descriptions is presented in Appendix C.
Other features stored in the GMA geodatabase include the project boundary, impact zones, and

townships within the project boundary.

3.2 CLASSIFICATION OF IRRIGATION STATUS

The following categories were used to differentiate the irrigation status of agricultural
fields identified in the GMA:

e Active Cropped/Irrigated
e Active Fallow
e Inactive/ldle

e Questionable

Table 1 provides a comparison of these categories and examples of how they typically
appear on aerial photographs, Landsat images, and on the ground. During ADWR’s analysis, a
fifth category was used to record the changing status of agricultural lands that became urbanized

or developed during the project window of January 2000 to September 2005.
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40 METHODOLOGY

Once data were obtained and the geodatabase designed, several steps were taken to create
agricultural field boundaries and associate them with attributes to determine recent irrigation
status during the project window. The project area was first divided into townships and each
township prioritized based on the anticipated occurrence of agricultural lands. After an initial
review of available imagery, several fields were selected for ground inspection. Two field teams
consisting of two ADWR staff visited the selected fields and collected additional data that was
incorporated into the database. Analysis of Landsat imagery was then performed to confirm
irrigation status during the entire project window. Any fields thought to be non-irrigated during
the project window were compared to the GE 59 Decree records and landowners of remaining
fields were notified. A flow chart that documents the steps followed to identify the agricultural

fields and determine irrigation status during the project window is presented in Appendix D.

4.1 IDENTIFICATION OF FIELD BOUNDARIES

Irrigation, as it pertains to this project, is defined in A.R.S. Title 45, Chapter 15 as “the
use of water on two or more acres of land to produce plants or parts of plants for sale or human
consumption, or for use as feed for livestock, range livestock or poultry.” Agricultural fields
irrigated within the GMA between January 2000 and September 2005 are referred to in this
report as “Recently Irrigated Lands.” The GRIC Settlement allows for continued irrigation of
these lands, while restricting irrigation of other lands with some exceptions.

In its interpretation of the Settlement and associated legislation, ADWR assumed that
individual agricultural fields less than two acres are included in this mapping project if either of

the following criteria applies:

e The field is within 50 feet of another agricultural field that is greater than or equal to
two acres; or
e The field is within 50 feet of another agricultural field less than two acres with a

combined acreage greater than or equal to two acres.
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These criteria account for cases where farmers change their field boundaries and where
an irrigated area less than two acres is immediately adjacent to a larger irrigated area. Any
delineated fields less than two acres that did not meet either of these criteria were not further
evaluated by ADWR.

ADWR first reviewed available imagery and CLU data for evidence of agricultural
activity. Edits were made to existing CLU field boundaries, as needed, and new fields were
delineated based on ADWR’s imagery review. All delineated fields were eventually populated
with GIS information on irrigation status. For quality control purposes, two GIS analysts worked

on the project and checked each others work.

4.2 REVIEW OF 2003-2005 AERIAL PHOTOGRAPHY

The irrigation status of each field in 2005 was based on review of the 2005 Census aerial
photography. Fields that appeared to be actively cropped in the 2005 imagery were recorded
and, in most cases, no further review was conducted for those polygons. For fields not found to
be actively cropped in 2005, the GIS analyst looked at older NAIP aerial photographs collected
in 2003 and 2004.

4.3 FIELD VERIFICATION

Most work on this project was completed in the office using GIS software and existing
data sources. However, a random sample of fields were ground inspected in May and June 2007.
Prior to this fieldwork, the irrigation status of the fields was determined based on analysis of
2003-2005 aerial photography. During the 2007 field trip, two teams of two ADWR staff toured
the GMA and visited most of the fields with a questionable irrigation status and about 10% to

15% of the fields in the other irrigation status categories.
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4.3.1 Purpose

The purpose of the fieldwork was to verify the status of representative fields selected
randomly from each irrigation category. Although the project window closed in 2005, 2007 field
data were considered good indicators of recent irrigation status. Additionally, ground inspections

in 2007 supported the subsequent analysis of satellite imagery.

4.3.2 Methodology

A mobile GIS application designed with ArcPad 7.0.1 was used to store data collected
from ground inspections. ArcPad is a software program used to create custom applications
typically employed during field data collection (ESRI, 2007). Figure 8 shows the main data
entry form utilized by ADWR staff during the GMA fieldwork. Navigation to the agricultural
fields was facilitated by overlaying delineated field boundaries and current roads onto the 2005
Census imagery. Upon arrival at a designated field, ADWR staff recorded field data directly into
the ArcPad application’s data entry screen, took a digital photograph, and recorded information
about each photograph in a log book. ADWR staff spoke to a few landowners to gain access and

explain the purpose of the project.

4.3.3 Field Data Collected

Data on irrigation status, that could not be determined from analysis of imagery alone,
were collected in the field and added to the geodatabase. These additional data included the
occurrence of irrigated pastures, non-irrigated lots, and newly planted or emergent fields. For
this project, an irrigated pasture was considered a fenced area with irrigated grass used for
livestock grazing. A non-irrigated lot was commonly a cleared piece of land that was never
cultivated, but probably would be developed in the future. Newly planted or emergent fields
included fields just planted or starting to grow. From the imagery alone, these fields may appear
fallow or inactive/idle. Other agricultural data collected during the fieldwork included the type
and condition of water conveyance system (ditches, siphons, sprinklers, etc.), the condition of
rows and furrows, if any, and evidence of active irrigation. The 2007 irrigation status and these
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additional attributes helped to confirm the irrigation status during the project window and
contributed to the confidence of the overall irrigation status designations.

4.4 ANALYSIS OF 2000 - 2005 LANDSAT IMAGERY

The relatively coarse resolution of Landsat imagery was initially assumed by ADWR to
limit its usefulness for this project. However, research has shown that Bands 3 and 4 from
Landsat images can be used to show irrigation activity. Band 3, in the visible (red) portion of the
electromagnetic spectrum, detects the absorption of solar radiation by active chlorophyll in green
vegetation, and Band 4, in the near-infrared portion of the spectrum, detects the reflectance of
chlorophyll. The ratio of the difference of these two bands, known as the normalized difference
vegetation index (NDVI), directly correlates to the presence of green, healthy vegetation
(Lillesand and others, 2004). In the arid southwest, a high NDVI value can be indicative of
irrigated fields.

Examples of irrigated and non-irrigated agricultural fields in the project area were
randomly selected based on visual inspection of the Landsat imagery, displayed as a false color
composite. Under this display, irrigated fields appear pink to bright red while non-irrigated
fields appear gray to brown. The NDVI images show irrigated fields as light gray to white
(higher numeric ratios) and non-irrigated fields as black to dark gray (lower ratio values).
Minimum, maximum, and average NDVI values for the example agricultural fields were graphed
to select the best choice of a threshold or cutoff which would categorize each field as either
“irrigated” or “non-irrigated.” Similar procedures have been employed recently by the state of
New Mexico (Rodriguez, 2004), by the USGS in the area of White Pine County, Nevada
(Wellborn and Moreo, 2007) and in a seven state study of the High Plains Aquifer (Qi and
others, 2002), and by the University of Nebraska in Scotts Bluff and Kearney Counties,
Nebraska (Dappen, 2003). Further discussion of the Landsat NDVI analysis is provided in
Appendix B.
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45 NOTICES SENT TO LANDOWNERS

Agricultural fields that showed no evidence of irrigation during the project window based
on ADWR’s review of aerial photography, ground inspections, and Landsat analysis were
categorized as “Other Agricultural Lands.” In consultation with GRIC Settlement technical
representatives, ADWR decided to notify the landowners of these fields of potential restrictions
on new irrigation if those lands had not been irrigated between January 2000 and September
2005. Before notices were sent out, ADWR checked whether the fields were subject to the
GE 59 Decree.

4.5.1 Comparison with Globe Equity No. 59 Lands

The location of GE 59 lands is specified in the decree by 40-acre, quarter-quarter section
legal descriptions (ADWR, 1993). To ADWR’s knowledge, a map that shows more precise
locations of GE 59 decreed lands is currently unavailable. What was available for this project is
a map prepared by GIS Southwest (2007) based on the original decree legal descriptions and
reportedly updated with more recent data from the Gila Commissioner, who administers the
decree.

Some quarter-quarter sections are fully decreed under GE 59, while other quarter-quarter
sections are only partially decreed. For partially decreed quarter-quarter sections, it is often
difficult to know where within the 40-acre area the decreed land is located based on the available
map.

“Other Agricultural Lands” identified by ADWR during this project were compared to
the GE 59 decree map and, where possible, fields were designated as “Globe Equity Lands Not
Recently Irrigated.” Landowners of these fields were not sent notices.

Landowners of agricultural fields located on partially decreed quarter-quarter sections or
fields that only covered a portion of known decreed lands were sent notices since it was

uncertain whether these landowners held GE 59 decreed rights.
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45.2 ldentification of Landowners

To determine land ownership, ADWR requested parcel data from Gila, Graham,
Greenlee, Pima, and Pinal Counties. Parcel data were received in various formats including GIS
shapefiles, AutoCad drawings, and scanned plat maps. Some counties provided only parcel
numbers, while other counties provided current ownership and mailing information. When only
parcel numbers were provided, ADWR used 2006 Department of Revenue tax records to obtain
owner information.

Each field did not necessarily correspond with one unique parcel number and landowner.
Larger fields sometimes covered two or more parcels owned by different individuals, while some
larger parcels contained two or more separate fields. A few parcels did not match current
ownership records. Finally, some fields were found to partially or fully cover non-parceled
lands. Comparison with State Land Department’s records indicated that most of these fields
were State Trust lands.

On November 30, 2007, ADWR sent notices to the landowners of agricultural fields in
the GMA requesting either documentation of GE 59 decreed rights or evidence of irrigation
between January 2000 and September 2005. Landowners were asked to respond back to ADWR
within 30 days from the date of notice. An example notification letter is included as Appendix
E.

4.5.3 Response Categories

Responses to the landowner notices were grouped by ADWR into five categories:

1) Landowner Provided Evidence of Recent Irrigation and/or Decreed Water Right

2) Landowner Made Statement of Recent Irrigation and/or Decreed Water Right

3) Landowner Responded But Did Not Provide Evidence of Either Irrigation or
Decreed Water Right

4)  No Landowner Response to ADWR Request for Evidence

5) ADWR Unsuccessful in Contacting Landowner
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If a given field had more than one owner and each owner responded to ADWR’s notice
differently, the field was split along the parcel boundaries and the responses catalogued
accordingly.

Note that 27 landowners provided evidence of either recent irrigation activity or a
decreed water right. ADWR did not evaluate whether this evidence was accurate or sufficient.
Instead, it was placed in an open file to be evaluated later if the field is identified as being
irrigated in the future. At that time, additional evidence may be requested from the landowner
and/or collected by ADWR.

Sixteen landowners stated that their fields were recently irrigated or had decreed rights
but provided ADWR no evidence. Five other landowners responded to the notice but provided
neither evidence nor a statement of recent irrigation. Thirty-eight landowners did not respond to
the notice. ADWR was unsuccessful in contacting ten landowners because their notifications
were returned due to incorrect address information or their fields are located on lands of
unknown ownership. Should any of these fields be identified as irrigated in the future, additional
information will be sought from the landowners. A table that summarizes the response from

each notice is provided in Appendix F.

46 OTHER AGRICULTURAL LANDS NOT FURTHER CONSIDERED

After completing ground inspections and analyzing Landsat imagery, it was determined
that some fields were not agricultural lands and should be removed from the dataset. For
example, some fields were found to be non-irrigated lands (i.e., vacant lots or non-irrigated
pasture). As described in Section 4.1, fields smaller than two acres and not adjacent to a larger
field were also removed.

Regardless of recent irrigation or existing water rights, agricultural lands in the portion of
the GMA within Santa Cruz County were also not considered in this project. Although fields
were identified, an impact zone was not mapped by the Settlement parties in this area and current
State law therefore does not restrict future irrigation. Agricultural lands in Cochise County and

the San Carlos Indian Reservation were also exempted.
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5.0 RESULTS

Based on the methodology described in Section 4, agricultural lands mapped by ADWR

in the GMA were placed into one of three categories:

e “Recently Irrigated Lands as Determined by ADWR Analysis,”

e “Globe Equity No. 59 Decree Lands Not Recently Irrigated, as Determined by
ADWR Analysis,” and

e “Other Agricultural Lands Mapped by ADWR.”

The confidence of ADWR that a field was “Recently Irrigated” varied considerably and
ground data collected in 2007 factored into the degree of confidence. As described further in
Section 5.2, ADWR attempted to quantify the level of confidence that a given agricultural field
was actually recently irrigated.

Table 2 summarizes the results from this project, including the number of fields
determined to be recently irrigated and their associated irrigation status. Also summarized are
the fields that ADWR determined were not recently irrigated but are believed to have GE 59
decreed rights and other agricultural lands mapped by ADWR.

5.1 FIELD CATEGORIES

Agricultural fields were categorized based on their overall irrigation status during the
project window of January 2000 to September 2005. Most fields were considered to be
“Recently Irrigated” based on photographic evidence and satellite imagery. In this case, a field
had to show agricultural activity at least once during the project window. To be categorized as
“Other Agricultural Land Mapped by ADWR,” a field was determined to have not been recently
irrigated and is potentially subject to future irrigation restrictions under State law. In this case, a
field had to show a consistent inactive state and, based on ADWR analysis, may not have a GE
59 decreed right.
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Of the 2,431 agricultural fields mapped by ADWR in the GMA, 2,262 are considered
“Recently Irrigated Lands.” This represents about 93% of the fields mapped and about 94% of
their area, which covers a total of over 41,000 acres. “Recently Irrigated Lands” comprise
approximately 10% of the entire GMA project area. Figure 9 shows the recently irrigated

acreage per township.

5.2 CONFIDENCE LEVELS

Due to the poor quality of some aerial photographs and the relatively coarse (30-meter)
resolution of the satellite imagery, there was some uncertainty in ADWR’s determination of
irrigation status. To quantify the degree of uncertainty, confidence levels were calculated for the
irrigation status of each field determination. Primary factors used to calculate confidence levels

include:

e Number of aerial photographs reviewed;
e Level of agricultural activity observed in the aerial photographs;
e Quality of aerial photographs reviewed, both resolution and color; and

e Analysis of Landsat imagery.

For fields ground inspected in 2007, the following factors were considered when

calculating confidence levels:

o Level of agricultural activity observed,
e Maturity of weeds or the absence of weeds;
e Condition of the rows and furrows, if any; and

e Existence and condition of a water conveyance system.

Depending on the irrigation status of a field, factors were given different weights and

signs (some positive, some negative) toward calculating a final confidence level between 0 and
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100 percent. A logic flowchart and detailed listing of overall irrigation status and percent

confidence determinations is included as Appendix G.

5.3 MAPS AND DATA

Appendix H presents a series of maps showing the location of agricultural lands that
ADWR identified in the GMA. An index map is included in the appendix and shows the
location of 45 townships in the study area where these lands are found. Appendix | presents the
GIS data associated with these lands, the location of impact zones developed by the Settlement
parties, and the GMA project boundary. These data are stored on DVDs attached in an Access

geodatabase and as ESRI shapefiles.
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6.0 SUMMARY AND FUTURE WORK

6.1 SUMMARY

This report documents how agricultural lands irrigated between January 2000 and
September 2005 in the Gila River Maintenance Area were identified and recorded in a
geographic information system database. Identification of these lands and development of the
GIS database was described in the Gila River Indian Community Water Rights Settlement
Agreement and related State law. After obtaining existing aerial photography and field boundary
data, the Arizona Department of Water Resources evaluated the level of agricultural activity
within each field. This evaluation required design of a geodatabase and detailed analysis of
agricultural activity. Some of the agricultural lands initially identified were ground inspected
and later analyzed using satellite imagery. Each field was eventually determined by ADWR to
be either recently irrigated or not recently irrigated. Further evaluation indicated that some of the
not recently irrigated fields are subject to the Globe Equity No. 59 Decree and still others were
not further considered because they are not adjacent to impact zones. A confidence level was

calculated to quantify the degree of certainty in the irrigation status determinations.

6.2 FUTURE WORK

ADWR’s work in the Gila River Maintenance Area will continue into the future. As
required by State law, ADWR will develop methodology to identify new agricultural lands in the
area that were not recently irrigated and/or do not have decreed water rights. It is expected that
such lands will be identified initially based on annual analysis of Landsat imagery. Other actions
will be determined at that time.

Additionally, pursuant to the Settlement, ADWR will submit reports to the Adjudication
Court, Gila River Indian Community, San Carlos Irrigation and Drainage District, and the United

States every five years beginning in 2010 outlining changes in irrigated acreage in the GMA.
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TABLE 1. IRRIGATION STATUS COMPARISONS

ACTIVE CROPPED/ ACTIVE FALLOW INACTIVE/IDLE QUESTIONABLE
IRRIGATED
Use Actively growing crops. Seasonal rotation, annual rest, or Discontinued. Unkown.
extended rest.
Crop N Unk
Yes. None. one. nkown.
Croppin
Pe{')il:) q g One or more crops per season. No crop for about one to two No crop for several years. Unkown.
years.
Field Well mamtamec}, bare, and may Unmaintained, weeds, shrubs and
Conlgition Well maintained, crops ac- ha.ve some residue. Recently brush, weathered faint rows, or Unkown.
tively growing on field. cultivated field can have rows or 10 FOWS.
No rows.
Good - well maintained and Poor — severely degraded,
Rows and Good - well maintained and well formed, bare, crumbly, weathered or gone, smooth or
Furrows well formed. and/or textured. May have disturbed ground. No apparent Unkown.
well developed rows ready for cultivation for several years.
seeding.
Few to many weeds, medium
Weeds None or very few. . to tall in height, few small Unkown.
Few short weeds. indigenous shrubs and trees, or
bare and spotty with dead weeds.
Often unmaintained — no working
Well maintained — working A
o . well or surface water diversion.
Xﬁﬁg well or surface water diver- Well maintained = w.orkm.g well Facilities may be in disrepair, Unkown.
sion. or surface water diversion. disabled, or removed.
Good - able to convey water Often poor — unable to convey
. to field, clean or minor debris/ Good - able to convey water water, filled with weeds, brush,
Ditch . to field, clean or minor debris/ . Unkown.
Condition | Vvegetation, few cracks, and no small trees, trash; degraded,
vegetation, few cracks, and no
holes. numerous cracks, holes, broken or
holes. .
missing segments.
Ground
View
Example
Aerial
Photograph
Example
(2005)
Aerial
Photograph
Example
(2003/2004)
Landsat
Imagery

False Color
Composite
Example




TABLE 2. GILA RIVER MAINTENANCE AREA (GMA) PROJECT RESULTS'

Confidence of ADWR

Number of e Percentage of Imagery Analysis (as a
- Fields Crea9€ 1 1otal Field percentage)’
Irrigation Status of Fields Notes
Mapped Mapped Acreage
2 .
(Polygons) Mapped Min Max | Average
Recently Irrigated Lands, as determined by ADWR analysis
Active/Cropped 1852 33,072 80% 57% 96% 76%
Based on review of 2003-2005 aerial
photographs and some 2007 field visits.
Active/Fallow 236 3,479 8% 44% 83% 63%
Irrigated 174 2,289 6% 30% 95% 59% Based_ on_analy5|s of 2000-2005 Landsat
(satellite) images.
Subtotal 2,262 38,840 94%
Globe Equity No. 59 Decree (GE 59) Lands Not Recently Irrigated, as determined by ADWR Analysis

Based on review of 2003-2005 aerial
photographs and 2000-2005 Landsat

i 0 — — —_—
Not Recently Irrigated 84 261 1% images, some 2007 field visits, and a map
of GE 59 decree lands.
Other Agricultural Lands Mapped by ADWR
(a) Landowner provided ADWR
evidence of recent irrigation and/or 49 908 2% - --- -
decreed water right*
(b) Landowner stated to ADWR that
field recently irrigated and/or had 25 270 1% - --- -
decreed water right* )
Based on the above analysis, ADWR
(c) Landowner responded to ADWR determined that a field was either not
information request but provided recently irrigated and did not have a GE
neither evidence nor statement of 7 125 0.3% - - - 59 decree right or ADWR's determination
recent irrigation or decreed water had relatively low confidence. ADWR
right tried to contact the owners of these fields
for further information.
(d) Landowner did not respond to o . . .
ADWR information request 45 578 1%
(e) ADWR unsuccessful in 9 128 0.3% N B .
contacting landowner
Subtotal 135 2,009 5% - - -
Total 2,431 41,110 100%

Notes:

! For the purposes of this report, ‘irrigation’ refers to the use of water on 2 or more acres of land to produce plants for sale or human consumption, or for livestock feed.

Fields are considered ‘recently irrigated’ if irrigation occurred at any time from January 1, 2000 through the effective date of the state legislation, or September 2005.

2 Generally, only fields 2 acres or greater in area were evaluated by ADWR.

3 Confidence levels were calculated based on a variety of factors described in this report and are expressed here as a percentage
with 0% indicating no confidence from the imagery analysis and 100% complete confidence.

4 ADWR has not reviewed the evidence provided to date or attempted to substantiate landowner statements. This work will be performed, as needed,

during enforcement proceedings.
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3. Enter into leasing agreements with one or
more Indian communities in partnership with
other entities for non-Indian agricultural pri-
ority or Indian priority central Arizona project
water.

4, Enter into contracts for the use of water
sources including Colorado river water, surface
water other than Colorado river water and
effluent.

5. Enter into contracts with eligible entities
for the use of imported groundwater from al-
lowable groundwater basins pursuant to sec-
tions 45-5562, 45-56563 and 45-554 for the pur-
poses of Indian firming.

6. Enter into agreements with a multi-
county water conservation district established
pursuant to title 48, chapter 22 for delivery of
water to Indian communities.

7. Subject to periodic review of progress to-
ward meeting this state’s Indian firming obli-
gation, allow for the use of existing long-term
storage credits developed from withdrawal fees
collected pursuant to section 45-611, subsec-
tion C, paragraph 3.

8. Transfer long-term storage credits to a
multi-county water conservation district estab-
lished pursuant to title 48, chapter 22 for
recovery and subsequent delivery to Indian
communities in times of shortage.

9. Enter into agreements for the recovery of
long-term storage credits for purposes of In-
dian firming.

B. Indian firming measures established pur-
suant to this article shall include funding from
the following sources:

1. Legislative appropriations provided for
Indian firming on an annual basis to carry out
Indian firming measures.

2. To the extent necessary to carry out In-
dian firming measures after expenditure of
legislative appropriations, the authority may
use withdrawal fees collected from the Phoe-
nix, Pinal and Tucson active management area
water management accounts. 2008

Recent legislative year: Laws 2006, Ch. 114, § 9.

CHAPTER 15

GILA RIVER INDIAN COMMUNITY
WATER SETTLEMENT PROGRAM

ARTICLE 1. ADMINISTRATION

Section
45-2601.  Definitions.
45-2602. Establishment of southside protection zones;

reporting requirements.
Establishment of Gila river maintenance area

45-2603.

45-2491

Section
and Gila river maintenance area impact zone;
notice of intention to drill.

45-2604. Conservation requirements for persons using
groundwater in central protection zone no
less restrictive than in third management
plan.

ARTICLE 2. TRANSPORTATION OF
UNDERGROUND WATER AND STORED
WATER AWAY FROM EASTERN
PROTECTION ZONES AND WESTERN
PROTECTION ZONES

45-2611. Transportation of underground water and

stored water away from an eastern protection
zone or western protection zone prohibited;
exceptions.

ARTICLE 3. REPLENISHMENT OF
UNDERGROUND WATER AMD STORED
WATER WITHDRAWN IN EASTERN
PROTECTION ZONES AND WESTERN

PROTECTION ZONES

45-2621. Definitions.

45-2622. Annual southside replenishment obligations.

45-2623. Satisfaction of southside replenishment obliga-
tions.

45-2624. Southside replenishment bank; credits.

45-2625. Replenishment related to transportation of un-
derground water or stored water away from
an eastern protection zone or a western pro-
tection zone for nonirrigation use.

45-2626. Individual replenishment obligations of per-

sons using underground water or stored wa-
ter within an eastern protection zone or a
western protection zone for industrial use;
enforcement action; notice.

ARTICLE 4. DAMS WITHIN GILA RIVER
MAINTENANCE AREA

45-2631. Construction or enlargement of new dams
within maintenance area; prohibited; excep-
tions.

ARTICLE 5. IRRIGATION OF NEW
LANDS WITHIN GILA RIVER
MAINTENANCE AREA

45-2641. Irrigation of new lands in Gila river mainte-
nance area with water withdrawn or diverted
from Gila river maintenance area impact

zone prohibited; exception.

ARTICLE 6. ENFORCEMENT

45-2651. Inspections, investigations and audits.

45-2652. Cease and desist order; hearing; injunctive re-
lief.

45-2653. Violation; civil penalties.

45-2654. Violation; classification.

ARTICLE 1. ADMINISTRATION

Editor's note. For provisions on the conditional delayed repeal
of this article, see note following each section under this article.
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45-2601. Definitions
Conditional delayed repeal; see notes

Unless the context otherwise requires, the
terms defined in sections 45-402 and 45-802.01
have the same meaning in this chapter and for
the purposes of this chapter:

1. “Central protection zone” means the cen-
tral protection zone established under section
45-2602.

2. “Community” means the Gila river Indian
community, a government composed of mem-
bers of the Pima tribe and the Maricopa tribe
and organized under section 16 of the act of
June 18, 1934 (25 United States Code section
476).

3. “Dam” has the meaning prescribed in sec-
tion 45-1201 on January 1, 2005.

4. “Designed storage capacity” means the
storage capacity in acre-feet of a reservoir at
the elevation of the lowest spillway in the dam
impounding water in the reservoir, as the dam
was originally constructed.

5. “Eastern protection zone” means the east-
ern protection zone north or the eastern pro-
tection zone south.

6. “Eastern protection zone north” means
the eastern protection zone north established
under section 45-2602, subsection A.

7. “Eastern protection zone south” means
the eastern protection zone south established
under section 45-2602, subsection A.

8. “Gila river maintenance area” means the
Gila river maintenance area established under
section 45-2603, subsection A.

9. “Gila river maintenance area impact
zone” means the Gila river maintenance area
impact zone established under section 45-2603,
subsection B.

10. “Globe equity decree” means the decree
dated June 29, 1935 and entered in United
States of America v. Gila valley irrigation dis-
trict, Globe equity No. 59, et al. by the United
States district court for the district of Arizona
and includes all court orders and decisions
supplemental to that decree.

11. “Industrial use” means all of the follow-
ing:

(a) A nonirrigation use of water commenced
after December 31, 2002 that is not supplied by
a municipal provider, including animal indus-
try use and expanded animal industry use.

(b) A use of groundwater commenced before
January 1, 2003 by a holder of a type 1
nonirrigation grandfathered right in existence
on December 31, 2002, other than a type 1
nonirrigation grandfathered right held by a

municipal provider and other than a use under
another groundwater right or permit, in excess
of the amount allowed under the type 1
nonirrigation grandfathered right.

(¢) A use of groundwater commenced before
January 1, 2003 by a holder of a type 2
nonirrigation grandfathered right in existence
on December 31, 2002, other than a type 2
nonirrigation grandfathered right held by a
municipal provider, in excess of the amount
allowed under the right and for which the
holder has no other groundwater right.

(d) A use of groundwater commenced before
January 1, 2003 by a holder of a general
industrial use permit issued under section 45-
515 and in existence on December 31, 2002,
other than a use under another groundwater
right or permit, in excess of the amount al-
lowed under the general industrial use permit.

12. “Irrigation use” means the use of water
on two or more acres of land to produce plants
or parts of plants for sale or human consump-
tion, or for use as feed for livestock, range
livestock or poultry, as defined in section
3-1201.

13. “Municipal acre” means the acre or acres
of land within a protection zone, on which
water pumped from within a protection zone is
supplied by a municipal provider, on which
water use was first commenced after December
31, 2002 and for which the water use is re-
ported pursuant to section 45-632, 45-875.01 or
45-2602.

14. “Municipal provider” means a city, town,
private water company or special taxing dis-
trict established pursuant to title 48 that sup-
plies water for nonirrigation use.

15. “Municipal use” means a nonirrigation
use of water commenced after December 31,
2002 and supplied by a municipal provider on
municipal acres.

16. “Nonirrigation use” means a use of water
withdrawn from a well, other than an irriga-
tion use.

17. “Reservation” means the Gila river In-
dian community reservation.

18. “Settlement agreement” means the
agreement entitled the “Gila river Indian com-
munity water rights settlement agreement”,
dated February 4, 2003 between the commu-
nity, this state and other parties, as amended
before December 21, 2005, a copy of which is on
file in the department. :

19. “Southside protection zones” means the
eastern protection zone north, the eastern pro-
tection zone south, the western municipal pro-
tection zone, the western municipal and indus-
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trial protection zone and the central protection
zone.

20. “Stockpond” means a pond that has a
capacity of not more than fifteen acre-feet and
that is used solely for watering livestock or
wildlife. Stockpond does not include a pond
used primarily for fishing or for the culturing of
fish.

21. “Stored water” means water that has
been stored or saved underground pursuant to
a storage permit issued under chapter 3.1 of
this title.

22. “Underground water” means water,
other than stored water, withdrawn from a
well.

23. “Water company” means either of the
following:

(a) A private water company that as of Jan-
uary 1, 2000 was regulated as a public service
corporation by the Arizona corporation com-
mission and was withdrawing underground
water from lands now within the eastern pro-
tection zone north.

(b) Any successor of a private water com-
pany described in subdivision (a) of this para-
graph.

24. “Western municipal and industrial pro-
tection zone” means the western municipal and
industrial protection zone established under
section 45-2602, subsection A.

25. “Western municipal protection zone”
means the western municipal protection zone
established under section 45-2602, subsection
A. :

26. “Western protection zones” means the
western municipal protection zone and the
western municipal and industrial protection
zone, 2008

Recent legislative year: Laws 2005, Ch. 143, § 7; Laws 2006,
Ch. 114, § 10.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005, Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
45-2425 and 45-2457, Arizona Revised Statutes, as amended by this
act, sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this act, title 45, chapter 15, articles 2, 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 186,
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(c)X1) and 302(c) of the Arizona water
settlements act (PL. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

45-2602

45-2602. Establishment of southside pro-
tection 2zones; reporting re-
quirements

Conditionally enacted; see notes

A. The following southside protection zones
are established on the effective date of this
section:

1. The eastern protection zone north.

2. The eastern protection zone south.

3. The western municipal and industrial
protection zone.

4. The western municipal protection zone.

5. The central protection zone.

B. The boundaries of the southside protec-
tion zones established under subsection A are
shown on the maps that are dated March 25,
2002 and that are on file in the department.
The maps shall be available for examination by
the public during regular business hours.

C. Each person in the Pinal active manage-
ment area who withdraws underground water
during a calendar year in a southside protec-
tion zone established under this section, other
than the central protection zone, shall file an
annual report with the director no later than
march 31 of each year for the preceding calen-
dar year. The report shall contain the following
information in addition to any other informa-
tion required by section 45-632:

1. The amount of underground water with-
drawn within the southside protection zone
and the name of the protection zone.

2. If the underground water was used for a
nonirrigation use, the purpose for which the
underground water was used, the location of
the use, the acreage of the parcel or parcels of
land on which the underground water was used
and the date the use commenced.

3. The amount of any water replenished
during the year pursuant to section 45-2611,
subsection B, paragraph 2, the water use for
which the water was replenished and the man-
ner in which the water was replenished.

4. The amount of any water replaced during
the year pursuant to section 45-2611, subsec-
tion B, paragraph 3, the water use for which
the water was replaced and the manner in
which the water was replaced.

D. Aperson who is required to file an annual
report for a year under subsection C of this
section:

1. Shall use a water measuring device ap-
proved by the director unless exempt under
section 45-604.
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2. Shall maintain current accurate records
of the person’s withdrawals, transportation,
deliveries and use of underground water as
prescribed by the director.

3. May combine the report with an annual
report for the same year filed under section
45-632.

4. Shall comply with the requirements pre-
scribed in section 45-632, subsections N, O and
P and is subject to the penalties prescribed in
section 45-632, subsection O as if the report
was required by section 45-632.

E. A person who withdraws underground
water from an exempt well is exempt from the
record keeping and reporting requirements of
subsections C and D of this section. For the
purposes of this subsection, “exempt well”
means a well that has a pump with a maximum
capacity of not more than thirty-five gallons
per minute, that is used to withdraw under-
ground water and that would qualify as an
exempt well under section 45-454 if used to
withdraw groundwater.

F. If stored water is withdrawn in the Pinal
active management area in a southside protec-
tion zone established under this section, other
than the central protection zone, the annual
report filed under section 45-875.01, subsection
D shall include:

1. The amount of stored water withdrawn
within the southside protection zone and the
name of the protection zone.

2. If the stored water was used for a
nonirrigation use, the purpose for which the
water was used, the acreage of the parcel or
parcels of land on which the water was used,
the location of the use and the date the use
commenced.

3. The identification of the storage facility in
which the water was stored.

4. The amount of any water replenished
during the year pursuant to section 45-2611,
subsection B, paragraph 2, the water use for
which the water was replenished and the man-
ner in which the water was replenished.

5. The amount of any water replaced during
the year pursuant to section 45-2611, subsec-
tion B. paragraph 3, the water use for which
the water was replaced and the manner in
which the water was replaced. 2005

Recent legislative year: Laws 2005, Ch. 143. § 8.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chdpter 15 ix repealed if the condition preacrlbed in Laws 2005, Ch.
3 not met.

15, Cho 143, § 13 provides: “A. Sections 45-611, 45-2423.
o 152457, Arizona Revised Statutes. as amended by this

act, sections 45-2602 and 45-2604, Arizona Revised Statutes. as
added by this act. nitle 45, chapter 15, articles 2. 3 and 6. Arizona

Revised Statutes, as added by this act. and title 45, chapter 16,
Arizona Revised Statutes. as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(c)1) and 302(ci of the Arizona water
settlements act (PL. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

45-2603. Establishment of Gila river
maintenance area and Gila
river maintenance area impact
zone; notice of intention to drill

Conditional delayed repeal; see notes.

A. The Gila river maintenance area is estab-
lished on the effective date of this section. The
boundaries of the Gila river maintenance area
are shown on the map that is dated July, 2002
and that is on file in the department. The map
shall be available for examination by the public
during regular business hours.

B. The Gila river maintenance area impact
zone is established on the effective date of this
section. The boundaries of the Gila river main-
tenance area impact zone are shown on the
map that is dated July, 2002 and that is on file
in the department.

C. If a proposed well will withdraw water
within the Gila river maintenance area impact
zone established under subsection B of this
section, as determined pursuant to section 45-
2641, subsection A, and the water will be used
to irrigate lands within the Gila river mainte-
nance area established under subsection A of
this section and outside of Cochise county, the
notice of intention to drill filed pursuant to
section 45-596 shall include one of the follow-
ing:

1. Proof that the lands to be irrigated were
irrigated with water from any source at any
time from January 1, 2000 through the effec-
tive date of this section.

2. Proof that the irrigation is allowed under
the exemptions prescribed in section 45-2641,
subsection B, paragraph 1, 2 or 4. 2005

Recent legislative year: Laws 2005, Ch. 143, § 7.

Editor’s note. Laws 2005. Ch. 143, § 16A provides that title 13.
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005, Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
15-2425 and 45-2457, Arizona Revised Statutes. as amended by this
act. sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this act, title 45, chapter 15, articles 2, 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 16.
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 21, 2010 the United States secretary of
interior publishes in the federal register the statements of findings

309

describe
settleme

“B. T
promptl
Arizona
or if the
met. Th
enactmi

45-26

No
on tl
adopt
the P
chapi
tion 1
perso
prote
the ¢
g g
zone
for tl
third
1, 2C
resul
view

Rece
Edit
chapte
143, §
Laws
45-242!
act, set
added
Revise
Arizon:
on or i
interio
descrit
settlen
B
promp
Arizon
or if tt
met. T
enactn

AR1
UNI
WA
PRC(
PR(

Edi
condit
sectiot




309 GILA RIVER INDIAN WATER SETTLEMENT PROGRAM

described in sections 207(c)1) and 302(c) of the Arizona water
settlements act (PL. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

45-2604. Conservation requirements for
persons using groundwater in
central protection zone no less
restrictive than in third man-
agement plan

Conditionally enacted; see note

Notwithstanding any other law, beginning
on the effective date of this section, when
adopting or modifying a management plan for
the Pinal active management area pursuant to
chapter 2, article 9 of this title, the conserva-
tion requirements adopted by the director for
persons using groundwater within the central
protection zone shall be no less restrictive than
the conservation requirements for persons us-
ing groundwater within the central protection
zone as established in the management plan
for the Pinal active management area for the
third management period in effect on January
1, 2005 or as adjusted after that date as a
result of judicial review or administrative re-
view pursuant to section 45-570 or 45-575. 2008

Recent legislative year: Laws 2005, Ch. 143, § 8.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005, Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
45-2425 and 45-2457, Arizona Revised Statutes, as amended by this
act, sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this act, title 45, chapter 15, articles 2, 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 18,
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(c)1) and 302(c) of the Arizona water
settlements act (PL. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

ARTICLE 2. TRANSPORTATION OF
UNDERGROUND WATER AND STORED
WATER AWAY FROM EASTERN
PROTECTION ZONES AND WESTERN
PROTECTION ZONES

Editor’s note. For provisions on the conditional enactment and
conditional delayed repeal of this article, see notes following each
section under this article.

45-2611

45-2611. Transportation of underground
water and stored water away
from an eastern protection zone
or western protection zone pro-
hibited; exceptions

Conditionally enacted and amended; see notes

A. Except as provided in subsection B of this
section, beginning on the effective date of this
section, underground water or stored water
withdrawn in an eastern protection zone or a
western protection zone may not be trans-
ported away from the protection zone in which
the water was withdrawn if the transportation
is for a nonirrigation use.

B. Subsection A of this section does not ap-
ply to any of the following:

1. The transportation of underground water
or stored water away from an eastern protec-
tion zone or a western protection zone for a
nonirrigation use in an annual amount that
does not exceed the highest annual volume of
underground water or stored water trans-
ported away from the same protection zone for
that use during calendar years 1999 through
2001.

2. The transportation of underground water
or stored water away from an eastern protec-
tion zone or a western protection zone for a
nonirrigation use if the person transporting
the underground water or stored water replen-
ishes the water as provided in section 45-2625
within twenty-four months after the end of the
calendar year in which the transportation oc-
curs.

3. The transportation of underground water
or stored water away from an eastern protec-
tion zone or a western protection zone for a
nonirrigation use if the person transporting
the underground water or stored water re-
places the water with an equivalent amount of
water  imported into that protection zone
within the same calendar year in which the
transportation occurs.

4. The transportation of stored water away
from an eastern protection zone or a western
protection zone if the stored water was origi-
nally stored in the protection zone from which
the water was recovered.

5. The transportation of underground water
or stored water between the eastern protection
zone north and the eastern protection zone
south.

6. The transportation of underground water
or stored water between the western municipal
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ter, if the modification or repair does not in-
crease the designed storage capacity of the
dam. For the purposes of this paragraph, “mod-
ification or repair of a dam” includes the
desilting, lining or rehabilitation of a dam.

C. The director shall not approve an appli-
cation under section 45-1207 for construction
or enlargement of a dam in the Gila river
maintenance area established under section
45-2603 if the applicant is prohibited from
constructing or enlarging the dam, as applica-
ble, under this section.

D. Any violations of this article are subject
to enforcement under article 6 of this chapter
on the effective date of article 6 of this chapter,
and such enforcement may include injunctive
relief that requires removal of any structures
constructed in violation of this article. Any
delay between the date of the alleged violation
of this article and the date of any enforcement
action pursuant to article 6 of this chapter
shall not be a factor in determining whether to
issue an injunction pursuant to article 6 of this
chapter. 2006

Recent legislative year: Laws 2005, Ch. 143, § 7.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005, Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
45-2425 and 45-2457, Arizona Revised Statutes, as amended by this
act, sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this act, title 45, chapter 15, articles 2, 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 16,
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(c)(1) and 302(c) of the Arizona water
settlements act (PL. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

ARTICLE 5. IRRIGATION OF NEW
LANDS WITHIN GILA RIVER
MAINTENANCE AREA

45-2641. Irrigation of new lands in Gila
river maintenance area with
water withdrawn or diverted
from Gila river maintenance
area impact zone prohibited; ex-
ception

A. Except as provided in subsection B of this
section, a person shall not use water with-
drawn or diverted within the Gila river main-
tenance area impact zone to irrigate land
within the Gila river maintenance area unless
the land was irrigated with water from any

45-2641

source at any time from January 1, 2000
through the effective date of this section. For
the purposes of this section, water is with-
drawn or diverted within the Gila river main-
tenance area impact zone if one of the following
applies:

1. The water is withdrawn from a well lo-
cated within the Gila river maintenance area
impact zone.

2. The water is surface water diverted on
the surface at a location within the Gila river
maintenance area impact zone.

3. The water is withdrawn by a well located
outside of the Gila river maintenance area
impact zone and the well’s cone of depression
captures surface water within the Gila river
maintenance area impact zone as determined
by a cone of depression test adopted by the

_ superior court with jurisdiction over the gen-

eral adjudication of all rights to use water in
the Gila river system and source.

B. This section does not apply to:

1. The irrigation of lands pursuant to an
appropriative right with a priority date earlier
than the effective date of this section and the
irrigation of lands to which the right is severed
and transferred.

2. The irrigation of lands if the irrigation is
allowed under the settlement agreement.

3. The irrigation of lands within the portion
of the Gila river maintenance area located in
Cochise county.

4. The irrigation of lands if the irrigation is
allowed under the globe equity decree or under
other rights decreed before the effective date of
this section and the irrigation of lands to which
the right is severed and transferred.

C. Any violations of this article are subject
to enforcement under article 6 of this chapter
on the effective date of article 6 of this chapter,
and such enforcement may include injunctive
relief that requires removal of any structures
constructed in violation of this article. Any
delay between the date of the alleged violation
of this article and the date of any enforcement
action pursuant to article 6 of this chapter
shall not be a factor in determining whether to
issue an injunction pursuant to article 6 of this
chapter. 2005

Recent legislative year: Laws 2005, Ch. 143, § 7.
ARTICLE 6. ENFORCEMENT

Editor’s note. For provisions on the conditional enactment and
conditional delayed repeal of this article, see notes following each
section of this article,
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45-2651. Inspections, investigations and
audits

Conditionally enacted; conditional delayed repeul; see
- notes

A. The director or the director’s authorized
representative may enter, at reasonable times,
private or public property and the owner, man-
ager or occupant of the property shall permit
the entry to ascertain compliance with this
chapter.

B. Inspections and investigations under
subsection A shall be on reasonable notice to
the owner, manager or occupant of the property
unless reasonable grounds exist to believe that
such notice would frustrate the enforcement of
this chapter. The director may apply for and
obtain warrants. If warrants are required by
law, the director shall apply for and obtain
warrants for entry and inspection to carry out
the administrative and enforcement purposes
of this article.

C. The director shall provide a written re-
port of each inspection, investigation and audit
under this section to the person who is subject
to the action. 2005

Recent legislative year: Laws 2005, Ch. 143, § 9.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005, Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
45-2425 and 45-2457, Arizona Revised Statutes, as amended by this
act, sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this act, title 45, chapter 15, articles 2. 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 16,
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(c)1) and 302ic) of the Arizona water
settlements act (P.L. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

45-2652. Cease and desist order; hearing;
injunctive relief

Conditionally enacted; conditional delaved repeal; sce
notes

A. Ifthe director has reason to believe that a
person is violating or has violated this chapter
or an order issued pursuant to this chapter, the
director may give the person written notice
that the person may appear and show cause at
an administrative hearing in the county in
which the violation is alleged to have occurred
why the person should not be ordered to cease
and desist from the violation.

B. The decision and order of the director
under this section may take such form as the
director determines to be reasonable and ap-
propriate and may include a determination of
violation, a cease and desist order, the recom-
mendation of a civil penalty and an order
directing that positive steps be taken to abate
or ameliorate any harm or damage arising
from the violation. The person affected may
seek judicial review of the final decision of the

director as provided in section 45-114, subsec- _
tion B in the superior court in the county in ?

which the violation is alleged to have occurred.

C. If the person continues the violation after
the director has issued a final decision and
order pursuant to subsection B of this section,
the director may apply for a temporary re-
straining order or preliminary or permanent
injunction from the superior court in the
county in which the violation is alleged to have
occurred according to the Arizona rules of civil
procedure. A decision to seek injunctive relief
does not preclude other forms of relief or en-
forcement against the violator.

D. Section 45-114, subsections A and B gov-
ern administrative proceedings, rehearing or
review and judicial review of final decisions of
the director under this section. 2005

Recent legislative year: Laws 2005, Ch. 143, § 9.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005. Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
15-2425 and 45-2457. Arizona Revised Statutes, as amended by this
act, sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this act, title 45, chapter 15, articles 2, 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 16,
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(¢¥1) and 302(¢) of the Arizona water
settlements act (PL. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

45-2653. Violation; civil penalties

Conditionally enacted; conditional delayed repeal; see
notes

A. A person who is determined pursuant to
section 45-2652 to be in violation of this chap-
ter or an order issued pursuant to this chapter
may be assessed a civil penalty in an amount
not exceeding one thousand dollars per day of
violation.

B. An action to recover penalties under this
section shall be brought by the director in the
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superior court in the county in which the
violation occurred.

C. In determining the amount of the pen-
alty, the court shall consider the degree of
harm caused by the violation, whether the
violation was knowing or wilfull, the past con-
duct of the defendant, whether the defendant
should have been on notice of the violation,
whether the defendant has taken steps to
tease, remove or mitigate the violation and any
other relevant information.

D. All civil penalties assessed pursuant to
this section shall be deposited, pursuant to
sections 35-146 and 35-147, in the state gen-
eral fund. 2006

Recent legislative year: Laws 2005, Ch. 143, § 9.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005, Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
45-2425 and 45-2457, Arizona Revised Statutes, as amended by this
act, sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this act, title 45, chapter 15, articles 2, 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 16,
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(c) 1) and 302(c) of the Arizona water
settlements act (P.L. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
met. The date of publication is the effective date of the conditional
enactment.”

45-2654. Violation; classification

Conditionally enacted; conditional delayed repeal; see
notes

Unless otherwise provided, a person who
knowingly violates or refuses to comply with
this chapter or an order issued pursuant to this
chapter is guilty of a class 2 misdemeanor, A
person who, after notice of a violation, contin-
ues in violation of this chapter or an order
issued pursuant to this chapter is guilty of a
separate offense for each day of violation. 2005

Recent legislative year: Laws 2005, Ch. 143, § 9.

Editor’s note. Laws 2005, Ch. 143, § 16A provides that title 45,
chapter 15 is repealed if the condition prescribed in Laws 2005, Ch.
143, § 15 is not met.

Laws 2005, Ch. 143, § 15 provides: “A. Sections 45-611, 45-2423,
45-2425 and 45-2457, Arizona Revised Statutes, as amended by this
act, sections 45-2602 and 45-2604, Arizona Revised Statutes, as
added by this aet, title 45, chapter 15, articles 2, 3 and 6, Arizona
Revised Statutes, as added by this act, and title 45, chapter 186,
Arizona Revised Statutes, as added by this act, are effective only if
on or before December 31, 2010 the United States secretary of
interior publishes in the federal register the statements of findings
described in sections 207(c¥(1) and 302(c) of the Arizona water
settlements act (PL. 108-451).

“B. The director of the department of water resources shall
promptly provide written notice to the executive director of the
Arizona legislative council of the date of publication of the findings
or if the condition prescribed in subsection A of this section is not
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met. The date of publication is the effective date of the conditional
enactment.”

CHAPTER 16

TOHONO O’ODHAM WATER
SETTLEMENT PROGRAM

ARTICLE 1. GENERAL PROVISIONS

Section
45-2701. Definitions.
45-2702.  Jurisdiction.

ARTICLE 2. SAN XAVIER RESERVATION
WATER PROTECTION PROGRAM

45-2711.  Applications to drill nonexempt wells in the
Tucson active management area, well impact
analysis; requirements; exception.

45-2712.  Notice of well applications to nation; objection;
hearing; appeal.

Editor’s note. For provisions on the conditional enactment of
this chapter, see notes following § 45-2701.

ARTICLE 1. GENERAL PROVISIONS

Editor’s note. For provisions on the conditional delayed repeal
of this article, see notes following each section of this article.

45-2701. Definitions
Conditionally enacted; see notes

Unless the context otherwise requires, the
terms defined in sections 45-402 and 45-802.01
have the same meaning in this chapter and for
the purposes of this chapter:

1. “Exempt well” means a well that qualifies
as an exempt well under section 45-454 in
effect on January 1, 2005.

2. “Nation” means the Tohono O’odham na-
tion organized under a constitution approved
in accordance with section 16 of the act of June
18, 1934 (25 United States Code section 476).

3. “Nonexempt well” means any well, includ-
ing a recovery well, that does not qualify as an
exempt well or a replacement well.

4. “Replacement well” means a well that
qualifies as a replacement well at approxi-
mately the same location under the rules
adopted by the director pursuant to section
45-579, subsection B and that is no more than
six hundred sixty feet from the well it is replac-
ing.

5. “Reservation” means the San Xavier In-
dian reservation established by executive order
of July 1, 1874,

6. “Tohono O’odham settlement agreement”
means the agreement dated April 30, 2003
between the nation, this state and other par-
ties, as amended before the effective date of
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1915. The term “Gila River Indian Reservation” or “Reservation” includes those lands located in

Sections 16 and 36, Township 4 South, Range 4 East, Gila and Salt River Base and Meridian.

2.87 “Gila Valley Irrigation District” shall mean the entity of that name that is a political

subdivision of the State and organized under the laws of the State.

2.87A “Gillespie Diverters” shall mean those signatories of the Paloma Agreement other than
the Community, SCIDD and the United States. The Gillespie Diverters are not Parties to this
Agreement and are not bound by any of the terms and conditions hereof.

‘ 2.87B “GIS” shall mean a digital electronic geographic information system that is used to

incorporate electronic mapping images and associated interactive data and textual information.

2.88 “Globe Equity Decree” shall mean the decree dated June 29, 1935, entered in United
States of America v. Gila Valley Irrigation District et al., Globe Equity No. 59, by the United
States District Court for the District of Arizona. The term “Globe Equity Decree” includes all

court orders and decisions supplemental to that decree.

2.89 “Globe Equity Decree Water” shall mean the Community’s entitlement to water under the

Globe Equity Decree as set forth in Paragraph 6.0 of this Agreement, which entitlement is

25



Final Execution Version

October 21, 2005

2.100 “HVID CAP Water” shall mean that water that was acquired by the Secretary through the
permanent relinquishment of the Harquahala Valley Ir<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>