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IN THE SUPREME COURT
of the

UNITED STATTS

OCTOBER TERM, 1962

DEWEY HEÀLING, CHAIRIIIAN OF THE HOPI TRIBAL
COUNCIL OF THE HOPI INDIAN TRIBE, FOR A,ND ON
BEHALF OF THE HOPI INDIAN TRIBE, ]NCLUDING
ALL VILLAGES AND CLANS THEREOF, AND ON BE.
HALF OF ÂNY AND ALL HOPI INDIANS CLAJMING
ANY INTEREST IN THE LANDS DESCRIBED IN THE
EXECUTIVE ORDER DATED DECEMBER 16, 1882.

Appeilants,

v.

PAUL JONES, CHAIRMAN OF THE N,¡\VAHO TRIBAL
COUNCIL OF THE NAVAHO ]NDIAN TRIBE FOR AND
ON BEHALF OF THE NAVAHO INDIAN TRIBE, IN-
CLUDING ALL VILLAGES AND CLANS THEREOF, AND
ON BEHALF OF ANY AND ALL NAVAHO INDIANS
CLAIMING ANY INTEREST IN THE LANDS DESCRIB-
ED IN TI{E EXECUTIVE ORDER DATED DECEMBER
16, 1882; ROBERT F.. KENNEDY, ATTORNEY GENERAL
OF THE UNITED STATES, ON BEHALF OF THE UNITED
STATES,

Appellees.

ON APPEAL FROI\I THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF ARIZONA

JURISDICTIONAL STATEMENT
Appellant appeals from the judgment of the

Unitecl States District Corrrt for the Distriet of
Arizona, entered on Septenrber 28, tg62 ancl subnlits
this Stetenrent to show that the Supreme Court of
the United States has jurisdiction of the appeal and

that 'a substantial question is presented,
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OPINION BELO\ry

The opinion of the District Courb for the Distriet
of Arizona is reported in 210 F. Supp. 125 (f962).
Copies of the opinion, appendix to the opinion, find-
ing of fact, conclusions of law and judgment are filed
in this court wittr the Appeal of Paul Jones, Defendant
herein. An earlier opinion of the eourt in this case is

reported in 174 F. Supp. 211 (1959).

JURISDICTION

This suit was brought under the Act of July 22,

1958, ?2 Ståt. 403, to quiet'title to Indian Jands cont-

prising the Executive Order Reservation of Deeember

16, 1882. The judgrnent of the District Court was

entered on September 28, 1962, and notice of appeal

was filed in that coult on November 21, 196?,. Orders
enlarging the tinte to docket the cas€ and file the

reeord thereof with the clerk of this court to and in-
cluding March 2?, 1963, and to and ineluding April
26, 1968, rnere entered by the Distriet Court on Janu-
ary 16, 1963, and Mareh 20, 1963 respectively. The
jurisdiction of the Supreme Court to review this de-

cision by direct appeal is conferred by the Act of July
22, 1958, ?2 Stat. 403. The followittg decisions sustain
the power of Congress to define and preseribe the

appellate jurisdidtion of the Supreme Court:

Am,erimn Cffi^sttwction Comp41 v. Jackstnuill'e,
Tampo, a'nÅ, KeA West Reifuryl Com'pang, 13 S,

Ct. ?58, 148 U.S. 372, 8? L.Ed. 486 ; Stephnn v.

Uftited States,63 S. Ct. 1135, 319 U.S. 42b, 87

L.Ed. 1490.
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STATUTES INVOLVED
The Act, of July 22, L95$ ?2 Stat. 403, The Act

of March S, 1927, 44 Stat. 1347,25 USC $ 398 (d)'
the Aet of May 25, 1918, 40 Stat. 5?0, 25 USC S 211

and the Exeeutive Order of December 16, 1882 are

set forth in Appendix "A'" hereto.

QUESTIONS PRESENTED
1. Whether the Secretary of the Intelior had

authority to settle the Navaho Indians as a" Trihe
upon'the Hopi Executive Ot'der Reservation after en-

actment of the Act of May 25, '1918, 40 Stat. 570, 25

USC $ 211, or the Act of March 3,L927,44 Stat. 1347,

25USC$3e8(d).
2. Whether the Navaho Inclian Tribe or indi-

vidual Navaho Indians may shai'e in the benefits of
both the Navaho Indian Reservation and the Hopi
Execritive Order Reservation.

STATEMENT
Perhaps as far back as 600 A.D. the 'ancestors

of the Hopi Indians occupied the'area betrveen Navaho

Mountain and the little Colorado River, ancl between

the San Francisco Mounbains in Arizona and the

Luckachuk¿s.ttt From all historic evidence it appears

ihat the Navaho Indians entered rvhat is ltow At'izona
in the last half of the Eighteenth Century.tzt

The lands invoh'ed in this contloversy u¡ere em-

brtaced within the Exeeutive Olcler Reservation of
Decem'ber 16, 1882(3t for the purposes, åmong others,

of reserving for the Hopi sufficient living space as

Appenclix to clecision of U.S. Dist. Court, ¡rg. 109
Appendix to decision of U.S. Dist. Cout't, pg. 111
Appenclix ".{'" to this statement

ôù

(1)
(2)
(3)
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ågainst advancing Mornron settlers and Navaho In-
dians, of minimizing Navaho depredations against the

Hopi, ancl of niaking a, reservation area in which
Indians other than Hopi coultl, in the future, in the

discretion of any Seeretary of the Inberior', be given

rights of use and occuÞâney.ror The lhnds were witti-
drawn from sêttlement and sale, and were set apart
"for the use and Qcc-upancy 0f the Moqüi,tst antl such

other Indians as the Seeretary of the Interior may
see fit to settle ¿þs¡ss¡."tct

0n May 25, 1918, 40 Stat 570, 25 U.S.C. $ 211,

was enacbed, prohibiting the creation of any Indian
reservation ot the making of any additions to existing
reservations in the States of New Mexieo and Arizona,
except by Act of Congrsss.rTt

By the Act of March g, 1927, 44 Stat. L347, 25

USC S 398(d), changes in the boundaries of res€r'\¡a-

tions created by Executive Order, proclamation, ot'

otherwise for the use and occupation of Indians $¡ere

prohibited, exceptby Act of Congress,rst

Prior to Februaly ?, 1931, except for the irnplied

settlement of three hundred unidentified Navahos

during 1909-1911, and which ereated no rights cog-

nizable in this suiqter neither the Seeretary of the
Interior nor any authorized representative of the Sec-

retary, aeting in the exercise of the authority reserved

Fincling of Fact 16, U.S. Dist, Court, pg.212
The "Hopi" and "Moqui" are on€ and the game Indian
people. Decision of U.S. Dist. Court Foot Note 1, pg. 2
Appendix "A." to this statement
Finïing of Fact 28, U.S. Dist. Coutt, pg. 2lõ and Appen-
dix ".A." to this statement.
Appenclix "A." to this statement
Coñclusion oJ Larv ã, U.S, Dist. Cottrt, p9,.222

4

(4)
(5)

(6)
(7)

(8)
(e)
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under the Executive Orcler, either expressly or by im-
plieation, authorized the Navaho Indian Tlibe or any
Navaho, rvhether or not then living in the reset'vation
alea, to use and occupy any part of the 1882 reserva-
tion for residential purposes.{1 0r

The Hopi Indian Tribe has long contended that
it has the exclusive beneficiai interest in all of 'the
1882 reservation for the conlnron use and benefit of
the Hopi Indlans, trust title b'eing conceded. to'be in
the United States. The Navaho Indian Tribe conüends

that, subject to the trust title of the Unitcd States,

it has bhe exclusive interest in approximately four-
fifihs of the 1882 reservation fol the common use and
benefit of the Navaho Indians, and concedes that the

Hopi Indian Tribe has the exclusive interest in the
t.etnainde¡.{l ll

Over a period of many years efforts have been

nrade to resolve the controvet'sy by means of agree-
ment, adminÍstrative aetion, or legislation, all with-
out success. The two tribes and. officials of the De-
partment of the Interior finally concludéd tlrat resort
must be had to the eourts. This lead to the enactment
of the Act of July 22, 1958, 72 Stat. 403,ttzt which
cleclared the Executive Order. Reservation to be held
by the United States in trust for the Hopi Indians
and sueh other Indians, if any, as theretofore had been

settled thereon by the Sectebary of the Interior pur-
suant to sueh Executive Order.

the plaintiff, rss Chairman of bhe Hopi Tribal

1t0) Fincling of Fact 3õ, U.S. Dist. Court, pg. 216
(11) Opinion of the U.S. Dist. Court, pg.2
(12) Opinion of U.S. Dist. Courl, pg.Z . .
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Council, and in a representative capacity, as provided

in said Aet of July 22, L958, eommenced tJris action

in the United States Ðistrict Court for the Distriet, of
Alizona against the Chaitlnan of the Narnaho Tribal
Council, also in a representative capacity, as provided

in said Act, and against the Attol'ney Generzl of the

United States, on behalf of the United States, to de-

termine the rights end interests of said pat'ties in the

lands deseribecl in the Executive Oldet dated Deeetnber

16, 1882, and to quiet title to saicl lands in the tribes

or Indians establishing claims put'suant to said Execu-

tive Order and said Aet of July 22, 1958.rt 3r The

Chairman of each tribe was authorized by said Act
to represent his tribe including all villages and clans

thereof and any and all Hopi and Navaho Indians re-

specbively'rter Although the defendant, as Chairrnan

of the Navaho Tribe, appeared in the action for "the
Navaho Indian Tribe and for each and every member

bhereof and for each and every Navaho Indian, using

and oceupying or who has or has had any claim of
,any right, title or interest in the use and occupancy

of any palt, parceÌ or portion of the lands described

in said Exeeutive Ot'det, clated Deeember 16, 1882",

he nrade no claim on behalf of individual Navaho In-

(13) Plaintiff's compiaiut

(I4) Act of July ?2. 1Ð58, ?2 Stai.403 (Appelrciin "A" hele-
to)

6
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dians, except as sueh individuals may be beneficfaries
under the Navaho Triba[ Çl¿i¡1l.ttsr

The trial cottt't concluded that beginning on Fe'b-

ruary ?, 1931, ancl contintting to July 22, 1958, all
Navaho Indians who entered that part of the 1882

reservation tying outside of Land Managenlent Dis-

trict 6, as defined on April 24, 1943, for purposes of
permanent residenee, rryet'e impliedly settled therein
by the Secretary of the Interior or his authorized

'representative at or shortly after the tilne of entry,
and on July 22, 1958, all N'avaho Indians then lesid-
ing in the inclicated par't of the 1882 reservation were

accordingly settled therein pursttant to the Executive

Order of Decem'ber 16, 1882.nór

The tlial court further concluded that beginning
on June 2, 193?, the Navaho Indian Tribe, for the

common use and benefit of the Navaho Inclians, was

impliedly settled in that parb of the 1882 reservation
Iying outside of Land Management District 6, as de-

fined on April 24, 1943, pursuanb to the valid exer-

cise of the authority conferred in the Secretary by the

Exeeutive Orcler of December 16, 1882.rt2)

the trial court talso eoneluded that the llopi In-
dian Tribe antl the Navaho Inclian Tribe, for the eom-

mon use and henefit of their respecbive members, but

(15) Transcript of Phoenix hearirrg lVlarch 16, 19õ9, Pg.77,
line 23 to and including line 2,'Pg. 78.
Transcript of Pre-tlial conference at Sarr Flancisco Aug-
ust 20, t959, Pg. 51, lines 6-28; Pg. 65, lines 3-õ; Pg. 76,
line 18 to line 6 on Pg. ?8.
Transcript of tlial at Preseott October 20, 1960, Vo).
XIX, Pg. 2290, lines 14 through 2õ; Pg. 2292, lines I
thtough 12.

( 16) Conclusion of Larv 7, U.S. Dist. Coult, pg. 223
(17) Conclusion of Larv 8, U.S. Dist. Court, pg.223

T
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subject to tJre tlttsb title of the United States, have

joint, undivided, and equal interests both as to the

surface ancl subsurface, including all l'esources, in
and to thab p?rt of the reservation lying outside of
Land Management District 6.(rar

The Navaho Indians living on the Executive Order

Reservation of 1882, outside of said distriet 6, I'e-

ceived the benefits of the Navaho Tribe and in the

Navaho Indian Reset'vation(rer and all shared in the

same benefits whether they lived inside or outside of
the 1882 Executive Order Reservatis¡.r2or

THE QUESTIONS ARE SUBSTANTIAL
The issues involved in this appeal are of general

importanee because the judgment of the District Court
tnaverses two fundamental concepts of Indian law;
namely:

1. After the ae$ of M^y 25, l9l8trtt and

March 3, L927tzo Congtess alone had the Power
to create a new Indian reservation in the States

of Nerv hle1ico or Arizona, and to change the

boundaries of any Indian reservation in the United

States.

2. Neither Indians nor Indian Tribes may

share in the benefits of rwo reservations.

1. Assulning the conclusion of the lorver eourt
that the Secretary, by inrptieation, settled the Ñavaho

Tribe on a palt of the Hopi Reservation,tzst it would

( 18)
1r e)
(20)
(21)
( 32)
( l3)

Ctrnclusion of Lau' 14, U.S.Dist. Coult, Pg. 224
Transcripb of Procecdittgs, Vol. IX, Pg'!86
Transcriþt of Ploceecìings, Vol. IX, PS. 887
40 Stat. ã70.25 USC S ?11-

44 Ståt. 1.347, 2ã USC $ 398c1

Conclusion of Las'8, U.S. Dist. Cottrt, Pe.273
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have thereby c¡eated an addition to the Navaho Reser-

vation in Arizona contral'y t0 the express prohibition

of the congr-ess of the unitecl states on May 25, 1918,

or it would have changed the boundaries of the exist-

ing hlavaho Reser.r'ation as pr.ohibite¿ by the Aet of

March 3,1927.

Thus the judgrnent of the trial court granting

joint, unclivicted and equal rights and interests to the

Hopi and Navaho Tribes in the Exeetrtive Order Reser-

vation of Decenrber' 16, 1882, lying outside of the

boundaries of Land Managentent District 6,tz+r lecog'

nized and affirnred an "impliecl" and illegal act of

the Secretary of the Interiot'.

Historically the governtnent gran't of lands for
the "usettr2sl or "use and oecuPâncytrrzfl of an Indian

Tribe constitutes bhe establishment of a reservation

for that Tribe. Incleed the Moqui Executive O¡der of
December 16, 1882, here in question, omitted the word

"reservation" altcl usecl the phrase "for the use and

occupancy".tzTt Nevertheless, two Plesidents of the

IJnitect Süates in the Executive Olclers of JannarJl 8,

(24 )
r rltr. \
\ .¡tJ,l

Juclgrnent, pal'.3, U.S. Dist. Cot¡r't, Pg' 228

ie - Jic¿r'illa A¡iache, Nov. 11, 190?, Iiappler', I.au's &
Treat'ies, \¡ol. IIl. Part IIl, 681-; wqlqna! Jung-!' 1911'
itolnler'. Larçs & Tt'eaties, Vol. III, Part lll. 672;
Ñãväno'Feli. 10, 1918, Iiappler, Latt's & Tleaties, \¡ol.
lII, Par'ü IlI, 6?3.

(26) ie - Sup¡lai, Juue 3, 1880, Iialipler,^l'otl'^l^* Treaties,\--l 
\iol. I,-Éalt Îlt, 809; S¡Þtiaj,-N-o-ri 23, 1880, Kap¡rler,
Lat's & Tre¿rties, Vol. I, Palt l ll' 80t1.

(2?) Appeldix "4" hereto, Excetttive O¡'tler Dec. 16, 188¿,
I(äilpler', Lart's & Treaties, \iol. I, Pat't III, E0ã.
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1900r2sr and January 28, 1908r2er laþ¡ referred to the

land so withdrawn as the "Moqui Reservation"'

Congress did not, by the above-rnentioned acLs,

revoke the power of the secretary, g3'anted in the Ex-

ecutive Order, to settle "other Indians" uPon the Hopi

Exeeutive Order Reservation. But it did prevent the

granting of use and occupancy to the whole Navaho

Tribe, consisting of ovel' 80,000 members, most of

whom h¿d never lived within the bound.aries of the

1882 Executive Order Reservation-

The District court in its opinion outlined the

evidence pertaining to Navaho depredabions against,

and pressure upon, the Hopi for the years prior to 1900,

then further opined, ,,That this state of affailË con-

tinued for the thirty years which followed, prior to

the offieial settlement of Navaios in the reservation,

is equally well. estabtished in this ¡eco¡çl".r3ol This

pressure and trespass were not legaliaed by the implied

tribal settlement. Sueh permitted use and occupåncy

of the Navaho Tribe eannot be distinguished from a
reservation boundary change or an addition to the

sixteen million aÉre Navaho Reservation which al-

ready completely surrounds the Hopi Reservation. The

court's recognition of a joint Navaho interesb with the

Hopi in part of the Hopi reservration does not rob

(28) Navaho, Executive Order Jan. 8, 1900, Kappler, Laws &
Treaties, Vol, I, (Laurs), Part IIf' 877.

(29) Navaho, Executive Order Jan. 28, 1908, Kappler, Larvs

Treaties, Vol. lll (Larvs), Part III, 670'

(80) Opinion of the U.S. Dist. Court, PS- 92

TO
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this Navaho interest of its eharacbet' as arr aclclítion

to or'change in the boundaly of the Navaho resel'va-

tion. Reservations have been established for joint oc-

cupabion of two tribes.r3rt

It is not in the public interest, and certainly not

in the interest of Indians generally, to sanction clepart-

mental administrative action affecting substantial

Indían rights when such action is contt'ary to exþress

statutory prohi bi tions there tof ore enacted bi Con gt'e'ss.

2. Navaho Indians using and occupying the Hopi

Reservation have sharecl in the benefits of the Navaho

Tribe and Reservation equaiiy with Navaho Indians

residing on the Navaho Reservatioll'rrelr2ol

Granting riglrts in the Hopi Reservation to the

Navaho Tribe, long firmly entlenched in its olYn

reservation, gives Indian rights in two I'eservåtions

to more than 80,000 Navaho Indians, ntost of whom

clo not now live, and ne\rer have lived, rvithin the boun-

daries of the Hopi Reserr¡ation. Sueh is eontrary t0

well estabiishecl, aclministrative practice and prin-

ciples pertaining bo Indian law.

i31) Executive
I\faricopa,
Pg.806;
Executive
1\[aricopa,
Pg.668;

Orcler Reselvation, Jan. 10, 1979, Pima &
Kappler, Larvs & Treaties, Vol. I, Part III,

Order Rescrvabion of l\{ay 8, 1911', Pima &
I(appler, Larvs & Treaties, Vol. III, Part III'

Executive Orcler Reservabion of Jan. 16. 1868, Cheyenne

& Arapahoe, Iiapplet', Lat's & Treaties, Vol. I, Part III,
Ps. 833.

11
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Adminishative regulations have long prohibited

any Indian from sharing in the benefits of two

friþss.ßzr Dual benefits to Indians have been adminis-

trativelyr3sr ¿¡1fl iudiciallyrso ds¡ied. A Departmental
Soticitor expressþ stated in an opinion that Navaho

Inclians, lor whorn A, sepo'rate resen)s'tinn hwd, beuu

created, could not share in the Colorado River Beset'-
vation whictr \pas ct'eated "for the Indians of the Colo-

rado River and its tributarigs.,rast

Many Inclian reserr¿abions have been established

$'ith Seeuetarial authority reserved to setble other In-
disns upon such reservations. It is of general import-
anee to alt Indians and Indian tribes to know lvhether,

under such a reseïvation of power, the Seeretary of
the Interior can'give,an Ind.ian tribe rights in another

reservation when a reservation for such tribe has al-

ready been esta'blished and. is being used and ocrupied

by zuch tribe.

It is submitted that the decision of the three-
judge district court fails to recognize established prin-
ciples of Indian law, and thtat the questions presented

by this appeal are substantial and of public importance.

Respeetfully subm it'ted,

JonN S. Bovonbl
Ar¿eN H. TrseALs
BRv¿Nr H. Cnopt

Cuffisel of Recwd'

604 El Paso Natural Gas Building
315 East ?nd South Street
Salt Lake Ciüy, Utah

(32)
(33)

(3a¡
( 3r¡

25 CFR, 224.4
Joseohine Vallev, et al. 19 L.D' 829; Niels Esperson (on
Reviãrv) 21 L.D;2?1 HagÞtrom v. Martell 39 L'D' 508
Mandleri et al. v. U.S,, 52 F.zd ?fB (CA-10)
Memorañdum Opinion, Margold, 11'24'36
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APPENDIX A
ACT OF JULY 22, 1958

72 STAT. 403

Be í,t stzû,eted by tlt'e Sønatø an'd,Hwse of Repre'
senüatù¡es ol th,e tJnited Stntes of Ameúca in Cøngress

assembled, That lands described in the Executive order

dated Decembet' 16, 1882, are hercby declared to 'be

held by the United States in trust for the Hopi Indians

and such other Ind.ians, if any, as heretofore have been

settled thereon by the Secrebary of the Interior pur-
suant to such Executive ot'der. The Navaho Indian
Tribe and the Hopi Inclian Tribe, acting through the

ehairmen of their respective tri'bal councils for and on

behalf of said tribes, ineluding all villages and clans

thereof, and on behalf 'of any Navaho or Hopi Indians
claiming an interest ín the area set aside by E.xecutive

order datect December 16, 1882, and bhe Attorney Gen-

eral on behalf of the United States, are each het'eby

authorized to commence or defend in the Unitecl States

Distlict Court for the District of Arizona an action

against each other and any other tribe of Indians
claiming any interest in or to the area described in
such Executive order for the purpose of determining
the rights and interests of said parties in and to said
lands and quieting title thel'eto in the tribes or In-
dians establishing such claims pursuânt to sueh Ex-
ecutive order as may be just and fair in law and eqtiity.
The action shall be heard ancl debertrlined by a district
court of three judges in aceoldance with the pro-

visions of title 28, United States Code, section

2284, and any party may appeal directly to the Su-
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preme Court from the final determination by such
three juclge distr{et court.

SEc. 2. Lands, if any, in which the Navaho In-
dian Tribe or individual Navaho Indilans are deter-
mined by the courb to have the exelusive interest shall
thereafter be a part of the Navaho Indian Reserva-
tion, Lands, if any, in r¡¡hich the Hopi Indian Tr{be,
including any Hopi village ol elan theqeof, or indivi-
dual Hopi Indians are determined by the court to
have the exclusirle interest shall thereafter be a reser-
vation for the Hopi Indian Tribe. The Navaho and
Hopi Tribes, restrìeet.ively, are aubhorized to sell, buy,
or exehange any lands within their reservations, with
the approval of the Secretapy'of the Interior, and any
such lands aequired b¡ef{her tribe through purchase

or exehange shall beeome a part of the reserva'tion of
such tribe.

Ssc. 3. Nothing in this Act shall be deemed to
be a eongressional determination of the merits of the
conflieting tribal or indiviclual Indian claims to the
lands that are suhjerct to adjudicabion pursuant to this
Act, or to affect the liabiliby of the United States, if
any, under litigation now pencling before the Indian
Claims Commission.

THE ACT OF MARCH 3, 1927

44 STAT. 1347

25 USC $ 3e8 (d)

Changes in the boundaries of reservations created
by Executive order, pt'oclarnation, or otherwise for
the r¡se and occupation of Indians shall not be made

T4
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except by Act of Congress: Plovicled, That this shall
not apply to ternporary withdrawals by the Secretary
of the Interrior.

THE ACT OF MAY U5, 1918

40 STAT. 5?O

25 USC $ zrr
No Indian leservation shall be eleated, nor shall

any addÍtions'be macle to one heretofore crea'ted, with-
in the limits of the States of New Mexico and Arizona,
except 'by the Aet of Congress.

trXtrCUTIVE ORDER OF DECEMBER 16, 1882*' äï'' :iffi' 
*,,T,*fot*' 

" 
*

Executive Mansion,
December 16, 1882.

It is hereby ordered that the tract of country, in
the terrii,ory of Alizona, þing and being wiühin the
following described boundaries, viz. 'beginning on the
one hundred and tenth degree of longitude west from
Greenwich, at 'a point 36" 30' north, thence due west
to the one hundred and eleventh deglee of longibude
west, thence due south to a point of longitude 35' 30'
north; thence due east to the one hundled and tenth
degree of longitude west, thence due north to place of
beginning, be and the same is here'by withdrawn from
settlement and sale, and set apart for the use and oc-

cupancy of the Moqui, and such other Indlans as the
Secretary of the Interiol rnay see fib to settle thereon.

Chester A. Arthur
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