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IN THE

 upreme q ourtofthe ititeh  ateo

OCTO_E_ TER_, 1962

:No.

PAUL Jo_J,',s, Chairman ot_ the Navajo Tribal Council of

file Navajo Indian Tribe, etc., Appella_#,

V.

DEWF.V HE__L_Z¢% Chairman of the Hopi Council of the

Hopi Indian Tribe, etc., and R OBER_ F. ]_-EN_EDk',

Attorney General of the Unit:ed States, on behalf of
the United States.

Appeal from the Untted States District Court for the
Dislrict of Arizona

JURISDICTIONAL STATEMENT

OPINIONS BELOW

The opinion of the court below on the merits, less the

appendix tbereto, is reported at 210 F. Supp. 125. It is

filed here under a separate cover marked Appendix A, all

of which is hereinafter cited as "Op." Appendix A also

includes the appendix to the court's opinion, wherein is

set forth a chronological account of the Navajo-Hopi con-

troversy (Op. 107-205); the court's findings of fact and

conclusions of law (Op. 207-224); and the judgment

(Op. 225-228).
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The opinion of the court below dismissing the first

defense of tlle United States, which challenged the jui'is-

diction of the court on the ground that a political question

was involved, is reported at 174 F. Supp. 211.

JUI_ISDICTION

1. This was an action brought pursuant to Section 1 of

file Act of July 22, 1958, PHb. L. 85-547, 72 Star. 403

(i_fra, p. 4).

2. Tile judgment of the specially constituted three-judge
distTict court (0p. 225-228) was entered on September 28,

1962. The notice of appeal was filed in the district court

on November 27, 1962.

3. Tile jurisdiction of this Court to review the order of

the specially constituted three-judge district court .is con-

ferred by Section 1 of the Act of July 22, 1958, Pub. L.

85-547, 72 Star. 403 (i_.f.ru, p. 4).

4. By orders of Judge Walsh of the court below, dated

Janlmry 16 a.nd March 20, 1963, respectively, the time for

docketing the case was extended first to March 27, and then

to April °6, 1.963.

QUESTIONS PRESENTED

1. :By Executive Ord_:r dated December 16, 1882, approx-

inmtely 2,500,000 acres of public land were set apart for
the use and occupancy of the Hopi Indian Trihe "and

such other Indians as the Secretary of the Interior may

see fit to settle thereon." After finding and holding that

members of the Navajo Indian Tribe had been settled by

the Secretary of the Interior on certain portions of the

1882 Executive Order Area in question, the court below

decided that the Navajo Indian Tribe held such lands only

as "joint, tmdivided, and equal" tenants together with

the ttopi :[ndi,'tn Tribe.

The first question presented is whether, in view of the
terms of the Executive Order (and all of the other circum-

stances involved), the court erred in holding that tim
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Navajos, who admi.ttedly were tile only .l.ndiansfalling
within fhe description of "such other Indians as the
Secretary of the ]interior may see fit to settle thereon,"

were entitled only to "joint, undivided and equal" tenancy

together with the Hopis, or whether, as contended by the

Navajos, they were entitled to an exclusive interest in
those areas of the 1882 F, xecutivc Order Area on which

they had been settled hy the Secretary of the Interior.

2. The court helow found and held flint the Navajos were

settled by the Secretary o_ the Interior in 1.931 on all

portions of the 1882 Executive Order Area not occupied

hy Hopis. ]:n 1.936 and again in 1.943, the Secretary of

the Interior extended the line of authorized I:Iopi use and

occupancy at the expense of the Navajos, and the court
below held theft the l_[opis were entitled to an exclusive

interest in the lands authorized to be occupied by them

as those lands had been demarcated by the 1943 boundary.

The second question presentccl is whether, after the

Secretary of the Interior had settled the Navajos on certain

lauds in 1931, he ]tad authority thereafter, in 1936 and

1943, to unsettle them pro ta_#o.

EXECUTIVE ORDER AND STATUTES INVOLVED

1. The Executive Order of December 16, ]882, is as

t'ollows :

"Executive _'[ansion,

"])ecember 16, 1882.

"It is hereby ordered that the tract of country, in
the territory of Arizona, lying and being within the
following described boundaries, viz: heginning on the
one hlmdred and tenth degree of longitude west from
Greenu4eh, at a point 36 ° 30' north, thence due west
to the one hundred and eleventh degree of longitude
west, thence due south to a pohlt of longitude 35 ° 30'
north; thence due cast to the one hundred and tenth
degree of longitude west, thence due north to the place
of beginning, be an& the same is hereby withdrawn
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from settlement aml sale, and set apart for the use
and occupancyof the Moqui, and suchother Indians
as the Secretary of the Interior may seefit to settle
thereon.

_CHESTER A. ARTHUR _'

Note: The "Hopi" and "Moqui" are one and the same

Indian people. Fdg. 9, Op. 210.

2. The Act of July 22, 1958, Pub. L. 85-547, 72 Stat. 403,
is as follows:

"Be it e_acted by the Sea, ate _,_.d. Hou,sc of Rcprc-
sc_#atives of the U,_dted States o/America in Co,_gress
assembled, That lands described in the Executive order
dated December 16, 1882, are hereby declared to be
heM by the United States in trust for the Hopi Indians
and such other Indians, if any, as heretofore have been
settled thereon by the Secretary of the Interior pur-
suant to such Executive order. The Navaho Indian
Tribe and the Hopi Indian Tribe, acting through the
chairmen of their respective tribal councils for and on
behalf of said tribes, including all villages and clans
thereof, and on behalf of any Navaho or Itopi Indians
clahning an interest in the area set aside by Executive
order dated December 16, 1882, and the Attorney
General on behalf of the United States, are each hereby
authorized to cormnenee or defend in the United States
District Court for the District of Arizona an action

against each oflmr and any other tribe of Indians
claiming any interest in or to the area described in
such F, xecutive order for the purpose of determining
the rights and interests of said parties in and to said
lands and quieting title thereto in the tribes or Indians
establishing such claims pursuant to such Executive
order as may be just and fair in law and equity. The
action shall be beard and determined by a district
court of three judges in accordance with the provisions
of title 28, United States Code, section 2284, and any
party may appeal directly to the Supreme Court from
the final determination by such three judge district
court.

"SEo. 2. Lands, if any, in which the Navaho Indian
Tribe or individual Navaho Indians are determined
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by the court to have the exclusiveinterest shall there-
after be a part of the Navaho Indian Reservation.
Lands, if any, in which the Hopi Indian Tribe, includ-
ing any Hopi village or clan thereof, or individual
Hopi Indians are determined by the court to have
exclusive interest shall thereafter be a reservation for

tile Ffopi Indian Tribe. The Navaho and Hopi Tribes,
respectively, are _uthorized to sell, buy, or exchange
any lands within their reservations, with tile approval
of the Secretary of file Interior, and. any such lands
acquired by either trihe through purchase or exchange
shall become a part of the reservation of such tribe.

"SEe. 3. Nothing in this Act shall be deemed to be
a congressional determimttion of the merits of the con-
flicting tribal or individual Indian claims to the lands
that are subject to adjudication pursuant to this Act,
or to affect the liability of the United States, if any,
trader litigation now pendblg before the Indian Claims
Connnission."

Note: The "Navajo" trod the "Navaho" are one and

the same Indian people. Fdg. 9, Op. 210.

3. Section 2 of the Act or' M_.y 25, 1918, c. 86, 40 Stat.
561, 570, now 25 U.S.C. § 2t:L, provided in pertinent part
as follows :

"That hereafter no Indian reservation shall he

created, nor shall any additions be made to one here-
tofore created, within the limits of the States of New

Mexico and Arizona, except by Act of Congress."

Section 4 of the Act of March 3, 1927, c. 299, 44 Star.

1.347, now 25 U.S.C. § 398d, provided:

"That hereafter changes in the boundaries of
reservations created by Executive order, proclamation,
or otherwise for the use and occupation of Indit_ns
shall not be made except by Act of Congress:
Provided, That this shall not apply to temporary with-
drawals by the Secretary of the Interior."
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STATEMENT

What follows is a drastic compression of a long opinion--

and an even longer record--into simply the essentials

necessary to an understanding of the questions raised by

this appeal and by the Hopi Tribe's cross-appeal.

The present dispute arises out of the Executive Order
of December 16, 1882 (supra, pp. 3-4), and the tracts of

land thereby "set apart for the use and occupancy of the

Moqui, and such other Indians as the Secretary of the

Interior may see fit to settle thereon. ''1 As originally
recommended by the Hopi agent in the field, an area of

land for the exclusive use of the Hopis was in contempla-

tion (0p. 1.16-118, 120); the "and such other Indians"
clause was added, by the Commissioner of Indian Affairs

in Washing'ton before submission to and signature by the

President (0p. 118).

In 1882, when what is hereinafter referred to through-
out as "the Executive Order Area" or "the 1882 Executive

Order Area" was created, there were living thereon about

1800 Hopis and about 300 Navajos (Op. 117-118). In 1958,

when the present jurisdictional act (su.pra, pp. 3-4) was

passed, the population figures were ahout 3200 Hopis

and abol_t 8800 Navajos (Op. 205).

In the .period just following 1882, the Indian Office

invoked military force to expel the Navajos from that

portion of the Executive Order Area used and occupied

by the Hopis (Op. 123-129). Actually, although troops
were calle& out in 1888 and in 1890 (Op. 123-126, 128-129),

the Army opposed the removal of the Navajos who were
settled _4thin the Executive Order Area, not only because

of hardship to them in winter, but in any event not unless

We refer again to the District Court's Finding of Fact No. 9
(Op. 210) : "The words 'Navajo' and 'Navaho' refer to one and
the same Indian people. The words ']_foqui' and 'Hopi' refer to
one and the same Indian people."

A
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7

and until a line of separation was established between the

Hopis and the Navajos to settle for tl_c future the

respective lands to be used and occupied by the members

of each tribe (Op. 124-126, 128-130). In fact, no Navajos

were ever forcibly removed by the military (Op. 125-126).

Moreover, at no thne did any of the Army's efforts
contemplate expulsion of Navajos from the entire 1882

Executive Order Area, but only from the limited portion

thereof used and occupied by the I-[opis (Op. 123-130).

The last instance of War Department participation in the

Navajo-Hopi problem was in early 1891, when representa-

tives of the Army and o1: the Indian Office joined in

estalflishing the Keam-Fark_r line of demarcation, viz., a

circle with a 16-mile radius from the central Hop] village

of MishongTmvi (0p. ]30). Both tribes accepted the

Keam-Pa_'ker line, and _zome ]50 Navajo hogans (Navajo

residences made of logs and earth) within that line were

abandoned as the Navajos moved out in compliance with

this agreement (Op. 1.30-131).

Thereafter, over a period of many years, members of

both tribes lived in the 1.882 Executive Order Area (Op. J17
et seq.). The last suggestions enmnating from the Indbm

Office that _my of the Navajos living there were trespassers

came in 1899 and 1900 (0p. 1.35, 136). Beginning in

1894, and continuing to the present time, children o_
Navajo fanfi]ies that were settled .in widely scattered places
of residence with.in the 1882 Executive Order Area outside

the places of actual Hopi use and occupancy were enrolled
and taught in schools established for them in that Area

hy the Department of the Interior and paid for out of

Congressional appropriations, at places such as Pinyon,
Smoke Signal, White Cone, Sand Springs, Denebito, and

Red La]¢e (Op. 135, 136, 152, 169, 177, 201, 205).

And, beginning in 1893, there were repeatedly affirmed
instances of official recognition, both by Indian Office

representatives as well as by members of Congress, that

hoth tribes had rights 4n the 1882 Executive Order Area

(Op. 132-533, 538, 14], 5.43, ]46, 147, 150-151, 153). In
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1893 attempts were made to allot tands therein to in-

dividuals, but this plan was abandoned in the face of

Hopi preference f6r communal ownership (Op. 134).
In 1909 there was a second effort to allot lands to each

Indian residing in the Exec.utive Order Area, irrespective
of whether the allottee was a Hopi or a Navajo (Op. 138),

but this program was abandoned in 1.911 (Op. 139-140).

Following the failure of the second allofment program,
the Indian Ot_ee took steps to terminate the Navajo*Hopi

controversy by ident_ifying and determbling the areas of
exclusive use and occulmney ot_ the Navajos m_d the Hop.is

within the Executive Order Area (Op. 141-159). The first
suhstantial effort in that direction came in 1930-1932,

culminating in the first report of H. G. Hagerman, a former
(_overnor of New Mexico whom the Secretary of the

Interior had appointed Special Commissioner to Negotiate

with the Indians (Op. 158).

This first Hagerman report laid down lines of separation
between the Navajos and the Hopis; it assi_fned 438,000

acres to the Hopis, this area to inelude _'practic_ally all,
if not more than all, the land which has been within the

memory of li_dng man used by the Hopi Indians for grazing

purposes in this vicinity" (Op. 158-162). A general

description of the area was sul)mitted, subject to detailed
reconnaissance of the terrain to find the hest location for

the botmdary fence (Op. 45).

On February 7, 1931, the Conmlissioner of Indian

Affairs and the Secretary of the Interior agreed to and

approved the I_Iagerman proposal to segregate the two
tribes, and to establish the boundaries therein recom-

mended to be surveyed and fenced (Op. 44-45, 162). By

their acceptance of the Hagerman proposal, the Com-
missioner and Secretary recognized the rights of Navajos

in the 1882 Exeeutive Order Area and set aside a large

part of that Area for their exclusive use (()p. 46); in the
view of the court below, this reeog_itiou "is explainable
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on no other basis than that file Secretary, impliedly
exercising the authority reservedto him in the executive
order, was then and there settling in the 1.882reservation
all Navajos then residh_gin that reservation."

On January 1, 1932,Governor Hagerman submitted to
the Commissioner of Indian Affairs a comprehensive
secondreport of his activities as Special Commissioner
an(l advised further in respect of the boundaries of the

Navajo reservation. So far as the Executive Order Area

was concerned, I-Iagerman recognized that the Hopis

"range out for some distance" from the mesa villages but

"occupy only a snmll portion of the whole so-e_dled Hopi
Reservation." ]:[e said that "the whole area is considered

and treated as a part of the Navajo Reservation." 1-[e
specifically descrihed the area which he believed should be

set aside for the 1-Iopis as "embracing approximately
500,000 acres," the houndaries being in accord with those

suggested in his first report in 1930 as beblg "fair and

just to both Hopis and Navajos." (0p. 163.)

ttowever, in proposing hills to Congress which would
have adopted and confirmed the areas of exclusive use

and occupancy hy the ]:4opis and the Navajos respectively

as set forth in the l:Ia,,_erman reports, the Indian Oltiee
yielded to Hopi opposition, and the resultant Act of

June 14, 1934 (c. 521, 48 Stat. 960), which fixed the

boundaries of the Navajo reserwttion in Arizona, avoided

the long-standing controversy between the two tribes by
simply providing that nothing therein would affect the

existing status of the 1882 Executive Order Area. The

ultimate fate of that Area was thus left to another day.

(Op. 165-168.)

Navajo settlement in those portions of the 1.882 Executive

Order Area designated by the ])tagerman report having

been confirmed and estahlished by authority of the

Secretary of the Interior (Op. 48, 49), the Bureau of

Indian Affairs faced the administrative prohlem o['
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managing the two tribes in their respective areas. In
1936 the Coamaissionerof Indian Affairs effected a
temporary segregation of the two tribes--specifically
reserving, however, the ultimate title--by establishhlg
Land l_'[anagementDistrict No. 6. This was reservedfor
tile Hopis, while the balanceof the 1882Executive Order
Area wasdivided into Land ManagementDistn'ictsNos.1,
2, 3, 4, 5 and 7 for useof the Navajos (Op. 170-177). The
Hopis were given the eoncli.'tionalright to go outside of
District No. {i to gather firewood i'n the wooded portions of
the 1882 Execu£ive Order Area, hut only under the same

permit system as the Navajo,s (Op. 179-180). In all other

a(h_finistrat_ive respects, all of the 1882 Executive Order

Area outs,ide of Land Management District No. 6 was

treated as part of the Navajo Rcsel'vation (Op. 177-181).

With respect to the boundaries of Land 5'[anagement

District No. 6, the Hopis continued to disagree and to

protest; once again the Indian Office sought to meet their
complaints (Op. 171-181). The so-called Rachford Com-

mittee was in consequence appointed late in 1939, with a

view to reexamining the Hagerman boundaries (Op. 182).
But, when the d.raft of an order to effectuate l_achford's

seven recommendations as modified by agreement between

the ttopi and Navajo superintendents (Op. 184-185) was

presented to the Secretary (Op. 185-186), it was dis-

approved by the Solicitor of the Department on February

12, 1941 (Op. 55, 186), on the ground that (1) it was

contrary to the prohibitions against the creation of ]:ndian

reservations without statutory authority (See. 2 of the

Act of _[ay 25, 191S, c. 8(;, 40 Star. 561, 570, 25 U.S.C.

§ 211, s_t,pra, p. 5; Sec. 4 of the Act of March 3, 1927,

e. 299, 44 Star. 1347, 25 U.S.C. _398d, supra, p. 5);

(2) it was in violation of the rights of the Hopis within

the 1882 reservation; and (3) it was not in conformity

with the provisions of the Hopi constitution approved
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December19,1936,pursuant to the Indian Reorganization
Act of June 18, 193ztas amended(25 U.S.C. §§476-479).

Tile Solicitor's opinion of February 1.2, 1.9,tl, does not

appear to have heen submitted to the Secretary of the

Interior, and was not approved either by the Secretary

or by any Assistant Secretary (Def. 861),-" as is regularly

done ill the ease of Solicitor's Opinions published in the

La._d Decisimts (L.D.) and l.l_terior Decision, s (IiD.) series.

None the less, tim opinion of the Solicitor was regarded

as controlling by the administrative officers in the Depart-

ment, who then undertook a further effort to satisfy the

criteria of tim Solicitor's opinion by appointing W. R.
Centerwall, Associate l_.cgional Forester, U. S. Forest

Service, Department of Agriculture, again to revise the

boundary line of Land Management District No. 6

(Op. 190-195). The Centerwall report, written in only

three months, beemne effective in 1.943 (0p. 1.90-1.95). It

added 1.31,946 acres to the Hopis' Land Management
District No. 6 (Op. 193-194).

In consequence of the hnplementation of the hastily-
prepared Centerwall report, as the court below wrote

(Op. 61-62, 195), "M.any Navajo families, probably more

than one hundred, then living within the extended part

of district 6, were required to move outside the new
boundaries and severe hardships were undoubtedly ex-

perienced by some."

The record reflects further administrative efforts to

determine the rights of the two tribes and of the individuals

composing them in and to the 1882 Executive Order Area,

its minerals as well as its surface (Op. 192-205). But
every such effort broke do_m over the Department of the

-"As in the case of the appendix to the cq)inion below, the narra-

tive account of tlle cnntrovcrsy (0p. 109 et seq.), this refers to the
page of the bound books of documcntary exhibits introduced by
the defendant Navajos.
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Interior's fear or reluctance to fix the respective rights

of the Navajos and the Hopis within the 1882 Executive

Order Area (ibid..). Finally, recognizing that the long-
standing dispute transcended administrative solution,

Congress passed the Act of July 22, 1958 (s'u.pra, pp. 4-5),

which submitted the entire controversy to judicial deter-
mination.

The present case was duly brought pursuant to the

enabling act (Op. 4-7). A motion on the part of the United
States to dismiss the proceeding on the ground that it

involved political rather than justiciable questions was

denied. Hcalb_.g v. Jo_es, 174 F. Supp. 211. Thereafter

the case proceeded to trial on the merits.

The three-judge district court held that, while in its _dew

the Navajos had no rights in the 1882 Executive Order

Area either originally or for many years thereafter, they

were settled thereon by the Secretary of the Zntcrior when

he approved the first Hagerman report in 1931 (Op. 8-68) ;
that the SoIicitor of the Department was correct in 194t

in holding that Congress had prohihited the creation of

Indian reservations except by Act of Congress and there-

fore prohibited in this case any segregation of the two

tribes as then propose(I (Op. 55, 84-90); _hat all of the

Navajos on the 1882 Executive Order Area in 1958 had

been settled thereon by the Secreta.ry of the Interior, either

impliedly or expressly, and that such settlement inured to
the benefit of the N_avajo Indian Tribe (Op. 67-68); that

the Hopis were entitled to the exclusive right and interest,

both as to surface and subsurface, to that part of the 1882

Executive Order Area lying within district No. 6 as

redefined in 1943 (Op. 73-74); and that the Navajos are

entitled, in the balance of the 1882 Executive Order Area,

only to "joint, undivide4 and equal rights and interests
both as to the surface and subsurface" together with the

Hopis (Op. 90-105).

A map showing the 1882 Executive Order Area, the area

conceded by the Navajos to belong to the Hopis, and the
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boundaries of District 6 as fixed in 1936 and extended in

1943 appears facing Op. 8.

Both sides appealed from the judgment entered on the

opinion (Op. 225-228).

The Hopis asserted in substance that no Navajo had any
rights in the 1882 Executive Order Area.

The Navajos asserted t]lat they were entitled to an

exclusive interest in those non-Hopi portions of the

Executive Order Area where they had been settled by

the Secretary; that the creation of a joint, undi_dded
interest in hoth tribes outside of the area of exclusive

]!Iopi use and occupancy was completely contrary both to

the purpose and the language of the jurisdictional act; and

that the Secretary of the Interior had no power to unsettle

any Navajos once settled by him, so as to push them back

thereafter, as was done in 1.936 and again, far more

drastically, in 1943.

The United States, which appeared simply as stake-

bolder once its motion to dismiss was overruled, did uot

appeal.

THE QUESTIONS ARE SUBSTANTIAL

Only a few Terms back, this Court, following an un-
broken line of decisions that connnenced wittl Chief

Justice ]_{arshall's celebrated opinion in Worccstc.r v.

Georgia, 6 Pet. 515, rcaflh'med, the quasi-sovereign status

of the Nava.jo Tribe of Indians, a status that, except as

Congress may have otherwise directed, immunized it and
its members from State control over or interference in

their relationships. Will_ams v. Lee, 358 U.S. 217. The

present appeal, which involves a contest behveen hvo Indian

nations, is therefore as momentous and significant a con-

frontation of sovereigns as any suit between States of

the Union, the latter being a class of controversy com-

mitted by Section 2 of Article III of the Constitution to

tJ_e original jurisdiction of this Court.
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Section 1 of the enabling Act of July 22, 1958 (s.zl.pra,

p. 4), recognizing that the present controversy was "the

greatest title prohlem of the West" (Op. 2), provided
that the action which _vas thereby authorized to he brought

"shall be heard and determined hy a district court of

three judges in accordance with the provisions of t,itle 28,
United States Code, section 2284," and provided further

that "any party may appeal directly to the Supreme
Court from the final determination by such three judge
district court."

Inasmuch as the determinations of three-judge d istl_ict

courts in the normal classes of cases heard by such

tribunals come here by appeal rather than by certiorari,

cf. 28 U.S.C. § ].353, we think that the words "may appeal

directly to the Supreme Court" in the statute can not he

rea(t simply as authorizing discretionary review by

certiorari. Cf. Colgate v. U_ited States, 280 U.S. 43;

U,_tited, States v. Goltra, 312 U.S. 203, 204 n. 1. Here

Congress without question intended review by appeal in

its precise technical sense2 And xve think that a reading
of the committee reports on the enablh_g legislation

(Sen. Rcp. 265, 85th Cong., 1st sess., Appendix B, i,_.fr_.,

pp. A2-A].0; H.R.. Rep. 1942, 85th Cong., 2d sess., Appendix
C, i,_.fra,, pp. All-A]9) makes it evident that Congress

anticipated that a coutroversy of the present maguitude and

duration--a contest 75 years or so old when the Act of

July 22, 1958, was passed, and now one that has con-

tinued for over 80 years--should ultimately be determined

by the highest court in the land, after plenary hearing.

3 In the sole instances of which we are aware in which Congress
has provided for review by certiorari of the judgments of three-
judge district courts, the statute expressly provided that "Any
final order or decree of the special court may be rexdewed by the

Supreme Court of the United States upon application for certiorari
* * * " See. 745 of the Act of July 28, 1939, c. 393, 53 Stat. 1134,

1141 ; See. 745 of the Act of Oct. 16, 1942, e. 610, 56 Star. 787, 795.
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Even apart from the committeereports, we submit that
the stature or" the parties, the length of time that the
dispute hetweenthemhas subsisted,and the weight of the
interests involved, cmnl._ineto demonstratetile needfor a
full hearing in this Court, _dth briefs on the nlcrits, and

with oral arguments in which both tribes may have their
say. For this, after all, is not a motor carrier case or a

local dispute over freight ratcs, such as would be appro-
priate for disposition by memorandum afflrmance.

Here it is vital, not only that justice he done, but that
justice appear to be done. The two Indian nations con-

cerned, whose conflicting claims in and to the 1882

Executive Order Area are now at last to be resolved, will
in fact never feel satisfied lmtil and unless this Court

has heard them out; nor could they be. No matter w]mt

the ulthuate decision, the animosities engendered by more

than three-quarters of a century of controw?rsy will be

long in dying; lost causes have an unhappy faculty for

becoming etched in commmdty memory. But the only hope

that the bitterness so long kept alive _dll ever be allayed

lies in full consideration of both tribes' contentions by
this Court. Only then, only after the Supreme Court of

the United States lms fully and deliberately pondered the

respective contentions of Navajos and Hopis, will it ever

be possible for the present long-festering dispute to fade

into history.

The present appeal and that of the ]:Iopis present three
questions.

First. In holding that, with respect to the portions of

the 1882 Executive Order Area not awarded to the l_Iopis,
the Navajos were entitled only to "joint, undivided and

equal rights and interests" with the Hopis, the court below

committed egreNous error. For that holding, which rests

on an obvious misreading of the Executive Order and on

a demonstrably inadmissible construction of two statutes,

frustrates the will of Congress that there should he a
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partition of the Executive Order Area between the two

tribes. Moreover, by providing for joint tenancy of the

larger part of file 1882 Executive Order Area between the
contestants, that holding not only perpetuates the existing

controversy between them, but introduces new, grave, and

perhaps insuperable administrative difficulties with respect

to any exploitation of the underlying mineral rights for the

benefit of tile Indians, as well as with respeet to any

regulation of surface use.

We say, "an obvious misreading of the Executive

Order," beeause the court below has thereby perverted

that order's operative words, "for the use and oceupancy

of the Moqui, and such other Indians as the Secretary of

the Interior may see fit to settle thereon." Surely those

clauses cannot mean that the Hopis are to have exclusive

rights in all of their part of the reservation, while any
other Indians settled thereon are to be given only a

tenancy in common with the tIopis, even in areas where

no Hopi has ever lived. Bearing in mind that the President

did not estM_lish the 1882 Executive Order Area exclusively

for the ttopis, as indeed was originally recommended

from the field (Op. 116-118), it cannot for a minnte be

supposed that all other Indians later settled on the Area

by the Secretary under the authority of the Executive

Order were simply to share their portions with the Hopis

on the l-Iopi footing that "what is I-Iopi is lnine, what is

not Hopi is also mine." Yet that refusal to give full effect
to the Executive Order as written, that insistence on the

terms of the Order as originally recommended but never

thus adopted, that stubborn assertion that tim entire
reservation belonged only to the Hopis--that FIopi fixation,

as we think it may aecurately be termed--has found its

way into the judgment now sought to be reviewed.

We think it clear that, to the extent that the Secretary
of the Interior settled other Indians on the 1882 Executive

Order Area, those others were intended to have, and did

FCHP00947



17

have, lmder the Executive Order and under the 1958 Act,

just as exclusive rights to their portions as the Hopis had
to theirs. The very terms of the Executive Order make

it clear the Hopis' rights were always subject to de-

feasanee once the Secretary settled other Indians on the

lands thereby reserved. In technical terms, the other

Indians settled by the Secretary in the Executive Order

Area had an executory interest, which cut off the Hopis'
theretofore vested rights once the condition of settlement

by the Secretary happened. See 1 Casner, ed., American

Lace of Pro_ert:z] (1952), §§ 4.53, 4.55. That being so,

there is no basis for the holding that, since the Hopis

never abandoned any rights in the portions never occupied
by them (0p. 90-99), they never lost an undivided

interest in those unoccupied portions. For the Secretary's
authority to settle non-Hopis on the 1882 reservation

rested on the Executive Order and was therefore in no

sense conditioned on any consent by the Hopis.

Indeed, the Hopis themselves recognized this when they

adopted their Constitution in October ].936; Article I of
that document provided as I'ollows (Op. ].7].) :

"Article I--.lurisdiction. The n uthoritv of the

Tribe 1ruder this Constitution shall cover :_he I![opi
villages and such la.n¢l as shall be determined by the
Hopi Tribal Council in agreement with the United
States Government and the Navajo Tribe, and such
lands as nmy be added thereto in future. The Hopi
Tribal Commil is hereby authorized to negotiate with
the proper officials to reach such agreement, a.nd to
accept it by a majority vote."

The court below also went badly astray, in this respect
following the Solicitor in 194], by lmldiug that the

Secretary had no power to divide the 1882 Executive Order

Area between the two tribes occupying it, this because of

supposed prohibitions enacted by Congress in 19].8 and
1927.

FCHP00948



q

18

In 1918,in a paragraph of the Indian Appropriation Act
for F. Y. 1919, Congress declared (See. 2 of the Act of

_{ay 25, 1918, supra, p. 5) :

"That hereafter no Indian reservation shall be

created, nor shall any additions be made to one hereto-
fore created, within the limits of the States of New
Mexico and Arizona, except by Act of Congress."

And in 1.927, in providing for the leasing of oil and gas
underlying Indian reservations, Congress provided (See. 4

of the Act of Mar. ?,, 1927, supra, p. 5 :

"That hereafter changes in the boundaries of
reservations created by Executive order, proclamation,
or otherwise for" the use and occupation of Indians
shall not be made except by Act of Congrnss:
Provided, That this shall not apply to temporary
withdrawals by the Secretary of the Interior."

What the Solicitor failed to realize in 1941., what the
court below failed to realize in 1962, was that these pro-

visions were intended, and were intended only, to prevent

further withdrawals of public lands otherwise available

for entry and acquisition by non-Indians, and to prevent

as well the consequent removal of such withdrawn lands
from the tax rolls of the States. The 1918 act was

directed at withdrawals involving the creation of new

Indian reservations, the 1927 provision at withdrawals that

invoh, ed tire enlargement of existing Indian reservations.

Neither statute had anything whatever to do with the

partition of an existing reservation or executive order

area between two or more tribes then residing thereon, for

the obvious reason that no such partition could diminish

in any way either the public lands still available for entry,

or remove from taxation lands then subject to the taxing

power of the States and their political subdivisions. All

fills appears clearly and unequivocally from the legislative
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history of tile two measures concerned, the pertinent

portions of which we set forth in tile margin. 4

4 (a) 1918 Act. The proviso in question was the last paragraph

of § 2 of the Indial_ Appropriation A_'.t, F.Y. 1919, origlually in-
troduced as H.R.. 8696, 65th Collg., 2d se._n. It was not part of the

bill as originally reported to either lmuse (H.R. Rep. 240, S. ]Rel).
272, both 65th Cong., 2d scss.), but was offered as an amendment

on the Senate floor by Senator Smith of Arizona (56 Cong. Ree.
4194-4195), who said in pertinent, part at p. 4194:

"Any one who will look at eol,diti_-_as in that State [Arizona]
and at the map will know, I think, before any more public land is
taken away frc.un the people who have got to meet conditions sub-
sequent to this war, when the T,_dians are so amply provided for,
that it would bc an outrage on the people, not only of that State,
but npon all who are interested in the public lands of the United
States.

" * * _ There has been taken from that State nearly half of the
best land in the State. o _

"I sincerely hope that the Senate will nmintain its dignity by
saying that no more public lands of the United States, which will
he badly needed hye and bye, shall be carried out of the possession
of the people of the United States by mere Executive Order.

" * _ _ The amendment _ * * pr_)poses to retain what Congress
ought always to have kept--the right of disposition of the public
laJlds."

Sena.tor Shafroth of Colorado supported the amendment, saying
(56 Cong. Rec. 4195) ..

"We in the West have had a large and mlfortnaate experience
relative to the withdrawal of lands from eHt,'y. _ _ _ The creation
of a reserve deprives a Stat_ of the right to ta_x the land within
its bordens and is an interference with the right.s of the State. ]t
is an outrage that millions of acres of land in a sovereign State
of thi.s Union should be sct aside and forever held without the

right of taxation by the State. _ _ _

"Mr. President, it seems to me that if there is no provision o1_
law prohibiting the setting aside _f Indian reservatious that we
ought to adopt such a provision now and havc it in force as quickly
as possible, so thai; the right.s of the States may be protected _lgainst
the encroachments of the Federal Government in that respect."

The amendment was adopted on a voice vote (56 Cong. Rec.

4195).

(b) 1927 Act. This was originally Sac. 4 of S. 1240, 69th Cong.,
2d se_s.; in this instance the Committee reports are quite clear
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As has been seen, the Solicitor of the Interior ruled in

1941 that any partition of the 1882 Executive Order Area

between the Navajos and the ]_opis would constitute the
creation of a new Indian reservation in violation of the

1918 and 1927 Acts (Op. 186). One of the Indian Office

officials later characterized that ruling as "a fine example

of the working of the legalistic mind at its worst" (0p.

192). But the 1941 opinion was worse than merely

rigidly conceptualistic; it was plainly wrong. For neither
the Solicitor, nor any one in the Interior Department after

him, nor even the court below, ever troubled to examine

the legislative history of the 1918 and 1927 provisions,

history that demonstrated with virtually mathematical

precision that those enactments were directed only at
further withdrawals from the public domain and the

consequent reduction of taxable lands thereupon ensuing,
and that demonstrated further that neither law had the

slightest bearing on the power of the Secretary to deal
with an existing Executive Order Area, already "with-
dra_vn from settlement and sale" (s_q)ra, pp. 3-4) and hence

not subject to State taxation, or on his power to divide it

among the several Indian tribes for whom that Executive
Order Area had originally been set aside.

In consequence of this inadequate, indeed even slapdash,
examination of the statutes on whiell decision was rested,

in consequence of this failure to utilize the obvious,

elementary, and fundamental process of examining legis-

lative history as a guide to statutory meaning, the present

controversy continued unabated for 20 years more after

the Solicitor's 1941 opinion, with the further consequence

(S. Rep. 1240, 69th Cong., 2d seas., pp..3-4; ]_.1_. Rep. 1791, 69th
Cong., 2d sess., on the cognate bill, H.R. 15021, p. 4) :

"Since Congress h_ by the act of June .30, 1919 (41 Stat. 3, 34
[now 43 U.S.C. § 150] ) forbidden the further creation of Executive
order reservations, except by act of Congress, section 4 of the
proposed bill provides that no changes shall be made in the
boundaries of existing Executive order reservations except by act
of Congress. ' '
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that, at the present juncture, the purpose of the enabling
act has been effectually nullified by the ruling helow.

Congress in 1.!)58 directed that the 1882 Executive Order

Area be divided, so that the controversy between the two

tribes might he laid to rest; see the Committee reports
in Appendices B and C, i.nfr_t, pp. A2-A19. Instead, _hc

judganent below, which provides that the greater portion

of the Executive Order Area is now to be held in joint

tenancy, defeats that purpose, continues the controversy

by extending ]flop[ rights into portions where no Hopi

ever enjoyed use and occupancy from the dawn of recorded

history, and thus renders difficult if not impossible the

development of both the underlying minerals and the

grazing surfaces for the benefit of the Indians concerned.

The claim of the Navajos to an exclusive interest in

those portions of the 1882 Executive Order Area in which

they had been settled follows, we submit, both from the

Executive Order of 1882 as well as k'rom the enabling Act

of 1958, and clearly qualifies as a substantial question of

law calling for resolution by this Court.

Second. More than that, the Navajos contend that the

boundary bet_'een the area in which they are entitled to

an exclusive interest and that in which the ttopis have

a similar exclusive interest is properly to he drawn

between the lands occupied by the ]=iopis over the decades

and these on which the Navajos had been settled by the

Secretary. This was the boundary recommended, by both
Hagerman reports (Op. ]61-]64). Thereafter, having once

settled the Nava.jos, the Secretary had exhausted the

powers conferred on him by the 1882 Executive Order,
which did not even by h_lplication authorize hhn either

to resettle or unsettle any Indians he bad once settled.

As the court below said of earlier action looking to remove

Navajos from the 1882 Executive Order Area (Op. 31),

"They could not have been removed if they had been

settled in the reservation by Secretarial authority." By
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the same token, they could not properly be remove4 from

one portion of the reservation to mlother. And the record

plainly shows that, when the bomldaries of District 6 were
extended for the Hopis' benefit ill 1943, numerous Navajo

families were heartlessly uprooted (Op. 61-62, 195).

The two Hagerman reports gave the l:iopis all they had

ever had, and more; tile actions thereafter taken deprived

the Navajos of areas on which tile Secretary had already
settled them pursuant to the authority granted him hy
the 1882 Executive Order. The rejection of the second

Hagerman report in the Department, the later actions by
the Indian Office, and the ruling below, severally rest on

the nfisreadhlgs and misconceptions already discussed

above under First. It is accordingly sufficient simply to

say here that, once the basic underlying principles of law

are correctly applied, the adjustment of the boundary as

now claimed by the Navajos then flows naturally there-

from.

Third. The Hopis have also appealed, on three grounds ;

we shall copy those grounds as they appear in the Hopi

notice of appeal, and show under each why it is not well

taken.

1. "Did the Secretary of the Interior have authority to

settle the Navajo Indian Tribe upon the ttopi Executive

Order Reservation after enactment of the Act of May 25,

1918, * * * or tile Act of March 3, 1927 _ * *?"

We pass the obvious point that a reservation for '_the

use and occupancy of the Moqui, and such other Indians
as the Secretary of the Interior may see fit to settle

thereon" cannot either fairly or accurately be called the

"ttopi Executive Order Reservation," even as a form of
administrative shorthand--except possibly by way of

illustrating what we have already diagnosed as the Hopi
fixation. The short answer to the l=[opis' first point is

that, as has been demonstrated above at pp. 18-20, the cited
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statutes simply prollib[ted further withdrawals from the
public domain, with consequentlossesof state revenues;
the statutes citedby the ]![opisdid not in any respectlimit
or even seek to qua.lily the Secretary's authority within
any Indian reservationor Executive Order Area that was
already withdrawn from public settlement.

2. "Can tile Navajo Indian Tribe or individual Navajo
Indians sha.rein the benefits of hoth the Navajo Indian
Reservn.tionand the I-topi Executive Order Reservation?"

When the Nawjos are assig'_ledexclusiverights in that
portion of the 1882Executive Order Area properly theirs
under the law and facts in this case,thoselands,under the
specific language of Section 2 of the 1958 enabling act
(s_tin'a,p. 5), "shall thereafter be a part of the Navaho

Indian Reservation." Thus, when the present litig_tion

is concluded, there will be only one Navajo _eservation,

and the Navajo tribe and its members will have rights in

that nnitary area. This of course is what Congress in-
tended in 1958.

3. "Did the court err in holding tlmt the Navajo Tribe,

for the common use and benetit of its members, had any
interest in the Hopi Executive Order Reservation?"

We think the answer to this is an ohvious negative, and
we refer particularly to the discussion at Op. 67-68, which

demonstrates that the Navajo Indian Tribe itself, as well

as certain of its members, had, been settled by the
Secretary of the Interior in the 1882 Executive Order Area.

But, while we therefore consider the Hopis' appellate

contentions to be lmten_tble, we join with the Hopis in

asking that their appeal be also heard. No matter tmw

tenuous their cla.ims, we urge that, in the interest of

ulthnate reconciliation between the two quasi-sovereign

Indian nations concerned, the Hopis' views he t'ully and

patiently heard by this Court before their c.laims are

finally rejected.
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CONCLUSION

For the foregoing reasons, this Court should note

probable jurisdiction of this appeal by the Navajos, as well

as of the cross-appeal by the Hopis.

We suggest that the two cases be consolidated.

And we hope that the Court will see fit to lnake a

generous allowance of time for oral argument, appropriate

to the mighty interests involved, to the end that, like a
controversy between States of the Union, the case may be
"considered in the untechnical spirit proper for dealing

with a quasi international controversy." Virginia v. West

Virgi,nia, 220 U.S. 1, 27.

Respectfully submitted.

NORMAN _/[. LITTELL,

1824-26 Jefferson Place, N.W.,

Washington 6, D. C.,

Co'u,n.sel for the AppeUant.
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NOTE CONCERNING APPENDIX A

Appendix A, consisting of (1) the opinion of the court

below (Op. 1-106); (2) appendix to opinion, being a

chronological account of the Hopi-Navajo controversy

(0p. 107-205); (3) findings of fact and conclusions of

law (Op. 207-224); and (4) judgment (Op. 225-228), is

presented under a separate cover.

The original document was prhlted and distributed to tile

parties by tile court below.

As has been indicated, Appendix A is cited throughout
the Jurisdictional Statement simply as "Op.," followed

by references to the appropriate pages thereof.
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APPENDIX B

SENATE COMMITTEE REPORT ON AUTHORIZING ACT

Calendar No. 265

85T_ (:,O_GRESS / SENATE / R.EPOR_1st Sessio._ No. 265

PI_OVIDING THAT THE UNITED STATES HOLD IN TRUST
FOP_ THE INDIANS ENTITLED TO THE USE THEREOF
THE LANDS DESCR.IBED ]N THE EXECUTIVE ORDER
OF DECEMBEI¢ :l_;, 1882. AND FOR, ADJUDICATING THE
CONFLICTING CLAIMS THERETO OF THE NAVAHO
AND HOPI INDIANS.

_J/AY 1, 1957.--Ordered to be printed

Mr. GOLDWATER, from the Committee on Interior and
Insular Affairs, submitted the following

REPORT

[To accompany S. 692]

The Committee on Interior an4 £nsular Affairs, to whom
was referred the bill (S. 692) to provide that the United
States hold in trust for the Indians entitled to the l_se
thereof the lands described in the Executive order of

December 16, 1882, and for adjudicating the conflicting
claims thereto of the Navaho and ]=Iopi Indians, tmving
considered the same, report favorably thereon with amend-
ments and reconnnen4 that the bill, as amended, do pass.

The amendments are as follows:

(1) On Page 1, lines 5 and 6, delete "Indians who are
entitled to be thereon" and insert in lieu thereof "Hopi
Indians and such other Indians as heretofore have been

settled thereon by the Secretary of the Interior".
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(2) On page 2, line 12, after "claims" insert "pursuant
to such Executive order".

(3) 011 page 2, line 20, delete "Any lauds" and insert
in lieu thereof "Lands, if any,".

(4) On page 2, line 23, delete "Any lan(ls" and insert
in lieu thereof "Lands, if any,".

(5) On page 3, lines 2 to 8, delete the sentence reading:

If the court determines that the said Navaho Tribe,
Hopi Tribe, including any Hopi village or clan tllereof,
or indi_ddual Indians lmve a joint or undivided interest
in any part of the lands subject to section 1 of this
Act, the court shall determine the reservation to which
such lands shall be added am in its opinion shall be fair,
just, and equitable.

(6) On page 3, line ].5, after "conflicting" insert "tribal
or individual".

(7) On page 3, line 1.7, change the period to a comma
and add "or to affect tlle liability of the United States, if
any, under litigation now pending before the [ndian Claims
Comuli ssion. _ _

EX]?LANATIO_I" OF THE BILL

The purpose of S. 692 as alnendcd _s twofold:
First, it would declare that the lands (2,472,216 acres)

described in the Executive order dated December 16, 1882,
are heh] in trust by the United States for the Indians
entitled, to be thereon. Second, it authorizes an adjudication
by a three-judge district court of the conflicting claims of
the Navaho aud Hopi Indians to the lands set aside by the
].882 Executive order. The litigation will be in the nature
of a quiet title action.

The 1.882 Executive order set aside the ]ands "for the
use and occupancy of the l_[opi and such other Indians as
the Secretary of the Interior may see fit to settle thereon."
These lands are now completely surrounded by the Navaho
Reservation, and ever since the establishment of the 1882
reservation there ]ms been a dispute between the Na.vaho
and the Hopi Tribes as to their respective rights on these
lands. The I-]:opi Im-lians claim that they have exclusive
use of the 1882 reservatinn, and the Navaho Indians claim
they are the "other Indians" whom the Secretary of the
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Interior has seenfit to settle on the lands and that they
]lave valid interests in the reservation.

Although repeatedefforts havebeenmadeto settle this
conflict administratively, the situation hasbecomeprogres-
sively worse. The committeedoesnot believethat Congress
should attempt to determine the merits of this con-
troversy, which is primarily legal in nature. Therefore
it recommends the passage of this enabling le_slation to
permit the controversy to be litigate& in the courts.

The Navaho Tribe and the Hopi Tribe, through their
governing bodies, have requested this legislation, and the
hill was drafted by the attorneys representing the tribes,
in conmflation with representatives of the Department of
the Interior. The litigation to determine the conflicting
interests of the Indians may be started by either tribe, or,
if they do not take the initiative, by the Attnrney General.

SECTION BY SECTION ANALYSIS OF T]:[E BILL

Section 1 of S. 692 provides for the conversion of the
present interests of the Indians under the Executive order
of December 16, 1822, into a trust title, and then authorizes
an adjudication of the conflicting claims of the Indians who
assert those interests. The Navaho and Hopi Tribes are
authorized, to act in the litigation on their own behalf and
also on behalf of clans, villages, or individuals claiming
an interest in the lands. This _vill prevent any questiou
arising about the right of tbe reco_fized governing body
of the tribe to represent all component parts of the tribe.

Section 2 of the bill provides that any lands in which
the court finds that the Navaho Tribe or individual Navaho
Indians have the exclusive interest shall thereafter be a

part of the Navaho Reservation, and any lands in which
the court finds that the Hopi Tribe, village, clan, or
individual has the exclusive interest shall thereafter be

a reservation for the Hopi Indian Tribe. Provision is also
made in section 2 of this bill for the Navaho and the Hopi
Tribes, respectively, to sell, buy, or exchange lam_ within
their reservations with the approval of the Secretary of
the Interior. By permitting sales or exchanges bet_veen
the two tribes, it x_dll be possible for the Navaho and ttopi
Tribes to make satisfactory arrangements for any Indians
displaced 1)y the litigation.
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Section 3 expressesthe intent of Congressthat nothing
in this bill is to be construed as a congressionaldeter-
ruination prior to adjudication of the rights and interests
in the lands set asideby the Executive order of December
16,1882,or affect the liability of the United States,if any,
under litigation now pending before the Indian Claims
Commission.

Legislation similar to that proposed in S. 692 was con-
tained in S. 4086, 84th Congress, which passed the Senate
on July ]6, ]956. The colmnittce again recommends the
passage of this leglslatinn and has incorporated all of the
amendments suggested by the Dep'u'tment of the interior.

The favorable reports o[ the Department of the Interior
and the Bureau of the Budget on S. 692 follow:

])EPARTIi[ENT O]? TP[E IIqTERIOR,

OFFICE 03,"THE SECRETARY,

Washi._gto.,., D. C.. March. 7, 1.o57.

Hen. JAMES E. ]_{URRAY,
ChairmmT, Committee on l_7,terior and Insular Affairs,

United States Se;mte, Wash.in,gto_, D. C.

DEaR SFmATOR MWRAY: Your committee has requested a
report on S. 692, _ bill to provide that the United States
]mid in trust for the Indians entitled to the use thereof the
lands described in the Executive order of December ].6,
]882, and for adjudicating the conflicting claims thereto
of the Navaho and Hopi Indians, and for other purposes.

We recommend that the bill be enacted if it is amended

as suggested below.
The bill authorizes an adjudication by a three-judge

district court, wiih a right of appeal directly to the
Supreme Court, of the conflicting claims of the Navaho and
ttopi Indians to the lands that were set aside by Executive
order dated December 16, ]882. The litigation _dll be in
the nature of a quiet title action.

The Executive order set aside the lands "for the use
and occupancy of the Moqui [Eopi] and such other Indians
as the Secretary of the Interior may see fit to settle
thereon."

The 1882 reservation is completely surrounded by a
reservation belonging to the Navaho Tribe. The Hopi
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Indians claim that the 1882reservation was set asidefor
their exclusiveuse and that the Navaho Indians are ml-
lawful intruders with no right to he there. The Navaho
Indians claim that they are "other Indians" whom the
Secretaryof the Interior has seenfit to settle on the 1882
reservation, _dthin the meaning of the Executive order,
and that they have valid interests in the reservation.

This conflict between the Navaho Italians and the Hopi
Indians has existed since the 1882 reservation was first

established, and because of increasing population pressures
the conflict has become progressively worse. There is no
practical way in which the conflict can be resolved adminis-
tratively. '.l!his Department has made repeated efforts to
resolve it, and has adopted from time to time regulations
governing the use of the area. Because of the nature of
the conflicting claims of use and occupancy interests, ]low-
ever, the Department cannot make a final determination
that will be accepted. We believe that it is iml?ractieable
for the merits of the controversy to be determined by
legislation, which would mean trying the merits of the case
before Congress, and that the only practical solution to
the problem is the enactment of enah]ing legislation that
will permit the controversy, _:hich is primarily legal in
nature, to be litigated in the courts.

The recognized governing bodies of both the Navaho
and the Hopi Tribes have asked for such enal)Iin_ legis-
lation, and the pending hill was drafted hy the attorneys
representing the t_vo tribes, in consultation with repre-
sentatives of this Department.

Section 1 of the bill provides that the Navaho and Hopi
Trihes may act in the litigation on their o_m behalf and
also on beimlf of an), individual Navaho or Hopi Indians
who nmy claim an interest in the land. It would be com-
pletely impracticable to allow suc_l individuals to appear
and be represented separately. The bill also provides that
the tribes will represent all villages and clans thereof, which
will prevent any question from arising about the right
of the recognized governing body of the trihe to represent
all component parts of the trihe.

The litigation to determine the conflictinz interests of
the Indians under tile Executive order may be started by
either tribe, or, if the tribes do not take the initiative, by
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the Attorney General. We understand Ihat both of the
tribes are willing to commence the action.

Section 2 of the hill provides that (1) any lands ill which
the court finds that the Navaho Tribe or individual
Navahos have the exclusive interest shall thereafter be a

part of the Nawdm Reserv_ttion, (2) any lands in which
the court finds that the 1-11opi Tribe, village, clan, or iudi-
vidual has the exclusive interest shall thereafter be a
reserwltion for tile Hop] Tribe, and (3) any lands in which
the Navaho and Hop] ]indians have a joint or undivided
interest sh_ll become a part of either the Navaho or the
]-Iopi Reservation according" to the court's determinatiou
of fairness and equity. This provision will assure that
one or the other of the tribes will have administrative
jurisdiction over the land in the future, without prejudice,
hnwever, to the undivided interests. It also makes it clear
that the tribe will have jurisdiction notwithstanding the
fact that its rights may he predicated upon the interests
of individual members of the tribe. Furthermore, by
providing that, after interests have been determined under
the Executive order, the lauds that are adjudicated to be
Hopi ]ands will thereafter be a reservation for the Hop]
Tribe, the bill converts the lands from an Executive order
reserva6on iuto a statutory reservation.

Section 2 of the ])ill also authorizes either the Navaho
or the ]=[opi Tribeto buy, sell, or exchange land within
its reservation, with the approval of the Secretary of the
Interior. This provision will permit sales or exchanges
between the two tribes in order to take c,nre of the needs
of any Indians who may be displaced as a result of the
lit]gate]on, or in order to adjust the title to land in one
reservatiou that nmy be occupied by members of the other
reservation. The authority is restricted to ]ands that are
within the two reservations.

Section 3 of the bill provides that none of its provisious
shall be construed to be a congressional determination
prior to adjudication of the rig'hts and interests in the
lands set aside by the Executive order. Those rights and
interests are to he adjudicated on the basis of the existing
law without any advantage or disadvantage accruing from
the enactment of the bill. After the adjudication has been
completed, however, the provisions of section 2 for in-

FCHP00964



AS

corporating the lands in one or the other reservation will
be effective.

In order to prevent any inference that Indians have
compensable legal rights or title to ]ands in an Executive
order reservation (as distinguished from a statutory
reservation), section 1 of the bill first converts the present
interests of the Indians lmder the Executive order into a

trust title, and then authorizes all adjudication of the con-
flicting claims of the Indians who assert those interests.
By this procedure the litigation will involve trust titles
that are created by the new legislatinn, rather than non-
compensable interests that are held by the Indians only
at the sufference of the Government. Inasmuch as it is
most improbable that the Government would ever _,ant to
deprive the Indians of these lands, the conversion of their
use rights into a trust title should present no practical
problem.

The following technical and perfecting amendments are
recomniended :

1. On page 1, lines 5 and 6, delete "Indians who are.
entitled to he thereou" and insert in lieu thereof "Hopi
Indians and such other Indians as heretofore have been
settled thereon by the Secretary of the Interior."

9_. On page -°, line 12, after ';claims" insert "pursuant
to sueh Executive order".

3. On page 2, line 20, delete "Any lands" and insert in
lieu thereof "Lands, if any,".

4. On page 2, line 23, delete "Any lands" and insert
in lieu thereof "Lands, if any,".

5. On page 3, lines 2 to 8, delete the sentence readin.¢
"If the court determines that the said Navaho Tribe, Hopi
Trihe, including any Hopi village or clan thereof, or
individual Indians have a ,joint or undivided interest in any
part of the lands subject to section I of this Act, the
court shall determine the reservation to which sllch lands

shall be added as in its opinion shall be fair, just, and
equitable." This is an action which the two tribes feel
should not be legislated in advance of the judicial deter-
ruination of their rights, and we agree with them.

6. On page 3, line 15, after "conflicting" insert "tribal
or individual".

7. On page 3, line 17, change the period to a comma and
add "or to affect the liability of the United States, if any,

FCHP00965



A9

under litiga.tion now pending be['ore the ]indian Claims
Commission." This changeis intended to makesure that
this act will neither increasenordecreasethe Government's
liability in pendingclaims litigation.

The Bureau of the Budget has advised us that there is
no objection to the submission of this report.

Sincerely ),ours,
_F_ATFIELD CH [I_ON,

Assista_t Secretary of the I'n.tcr_or.

EXECUTIVE OFFICE OF TIS[E ])RESIDENT,

BUREAU OF THE BUDGET,

Washi._gto._, D. C., March 1, 1957.

Hen. J_Es E. MURRAY,
Chairman., Com,mittee o.n l,n.tcrior a,nd lnsu, lar Affairs,

U_ited States Senate, Senate O]]ice Bv.ildbt,g,
Wash,i.n.gto.n., D. C.

MY D_,A_ h'[a. C_A_U_A_: This is in response to your
request for the views of the Bureau of the Budget with
respect to S. 692, ,_ bill to provide that the United States
bold in trust for the :indians entitled to the use thereof the

lands described in the Executive order of December 16,
]882, and for adjudicating the conflicting claims thereto of
tim Navaho and. ]:lopi Indians, and for other purposes.

The subject lc_slation is designed to settle a long-
standing controversy between the Navaho and Hopi
Indians over the use el: certain lands set aside by the
Executive order cited in the title of the bill. Several

attempts to resolve this problem by administrative action
lmve been unsuccessful ehiellv because of the inability to
obtain support of the respective tribal governments. The
approach cmhodied in this hill has been approved by the
recognized governing bodies of both tribes, and it is our
understanding that these groups h_ve agreed to recognize
any decisions which may resLdt from the procedures which
would be established should the bill be enacted.

While legislation along the lines of S. 692 would there-
fore appear to provide a successful method of resolving
the conflict, certain aspects of the bill raise serious
problems of a legal nature which in the opinion of this
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Bureau deserve careful congressional consideration. To
this end, the views of hoth the Department of the Interior,
which assisted in the development of the legislation, and
the Department of Justice, which is opposed to enactment
of tile legislation, have been cleared without objection for
presentation to the House Committee on Interior and
Insular Affairs in connection with its consideration of
H. R. 3789, the companion to S. 692.

Insofar as this Bureau is concerned, you are advised
that it would interpose no objection to such course of
action as the Con._ress may deem appropriate after
revie_dng the various facts and views presented in con-
nection with these two bills.

Sincerely yours,
I_OBERT E. _'[ERRIAM,

Assiztan_ D_recto_'.

®
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APPENDIX C

HOUSE COMMITTEE REPORT ON AUTHORIZING ACT

85TH COI_GRESS t ]TIOUSE OF { REPORT2d Sessio_. _REPRESENTATIVES No. 1942

DETERMINING RIGHTS AND INTERESTS OF THE NAV-
AHO TRIBE, HOPI TRIBE, AND iNDIVIDUAL INDIANS
TO CERTAIN LANDS

JUNE 23, 1958.--Committee to the Committee of the Whole H(_use
on the State of the U_ion and ordered to be printed

Mr. H^b_,, h'om the Conmfittee on Interior and Insular
Affairs, submitted the following

REPORT

[To accompany S. 692]

The Committee on Interior and Insular Affairs, to
whom was referred the bill (S. 692) to provide that tim
United States hold in trust [:or the Indians entitled to the
use thereof the lands described in the Executive order of
December :1.6, 1882, an& for adjudicating the conflicting
claims thereto of the Navaho and I:Iopi Indians, and for
other ptu'poses, haxdng considered the same, report
favorably thereon with amendments and reconuuend that
the bill, as amended, do pass.

The amendment is as follows :

Strike out all after the enacting clause and insert in
lieu thereof the fol|o_ving language:

That lands described in the Executive order dated

December 16, 1882, are hereby declared to be held by the
United States in trust for the ttopi :[ndians and such other
Indians, if any, as heretofore have been settled thereon by
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the Secretary of the Interior pursuant to such Executive
order. The Navaho In,-lian Tribe and the Hopi Indian
Tribe, acting through the cbairmen of their respective
tribal councils for and on behalf of said tribes, including
all villages and clans thereof, and on behalf of any Navaho
or Hopi Indians claiming an interest in the area set aside
by Executive order dated December 16, 1882, an& the
Attorney General on behalf of the United States, are each
hereby authorized to commence or defend in the United
States District Court for the District of Arizona an
action ,'tgainst each other and any other tribe of Indians
e.laiming any interest in or to tim area described in sufd_
Executive order for the purpose of determining the rigbts
and interests of said parties in an,1 to said ]ands and
quieting title thereto in the tribes or Indians establishing
such claims pursuant to such Executive order as may be
just and fair in l_w and equity. The aeticm slm]l be beard
and determined by a district court of three judges in
accordance with the provisions of title 28, United States
Code, section 2284, and any party may appeal directly to
the Supreme Court from tim final determination by sucb
three judge district court.

SEe,. 2. Lands, if any, in which the Navaho _[ndian Tribe
or individual Navaho Indians are determined by the court
to lmve the exclusive interest shall thereafter be a part of
the Navaho Indian :Reservation. Lands, if any, in _vhieh
the Hopi Indian Tribe, including any Hopi village or clan
thereof, or individual }:Iopi Indians are determined by the
court to bare tile exc3usive interest shall thereafter be a
reservation for the Hopi Indian Tribe. The Navaho and
Hopi Tribes, respectively, are authorized to sell, buy, or
excbange any lands within their reservations, with the ap-
proval of the Secretary of the Interior, and any such lands
acquired by either tribe through purcbase or exchange shall
become a part of the reservation of such tribe.

SEC. 3. Nothing in this Act. shall be deemed to be a con-
gressional determination of the merits of the conflicting
tribal or individual Indian claims to the lands that are sub-
ject to adjudication pursuant to tlds Act, or to affect the
liability of the United Sh_tes, if any, under litigation now
pending before the Indian Claims Commission.

Amend the title so as to read:
A bill to determine the rights and interests of the Navaho

Tribe, Hopi Tribe, and individual Indians to the area set
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aside by Executive order of December16, 1882,and for
other purposes.

SUi_IMAR¥

The purpose of S. 692 is to provide for a determination
of the rio'hts and interests of the Navaho Tribe, Hopi Tribe,
and individual Zndians to the area set aside by the Execu-
tive order of December 16, 1882. There has been conflict
and dispute for 75 years over the boundaries of the Hopi
Reservation which is surrounded by the Navaho. This bill
provides for a determination of the dispute by a district
court of three judges with right of appeal to the Supreme
Court.

No expenditure of Federal funds except fro' participatinn
in the lawsuit will result from enactment of this legislation.

The Department of the Interior recommends several
amendments which have been incorporated into tim bill.
Representatives of the Hapi Nation and the Navaho
Trihe attended the hearings, and for the most part, indi-
cated concurrence in the bill as reported.

EX:PL.a.NAT[ON OF T]:I'E BILL

S. 692 provides that the 2,472,216 acres of land described
in the December 16, 1882, Executive order shall be held in
trust for the ]:lopi ;Indians and such other :Indians, if any,
as are entitled to be thereon. ]it also authorizes an adjudi-
cation hy a three-judge district court of the conflicting
claims of the Hopi and Navaho .Indiaus to the lauds in
question. The litigation will be in the nature el! a quiet
title action.

The ]882 Executive m'der set aside other lands "for the

use and occupancy of the Hop[ and such other Indians as
the Secretary of the ;Interior may see fit to settle thereon."
These lands are now completely surrounded hy the Navaho
Reserva.tion and there has been considerable setflhlff by
nlembers of both tribes outside their respective reserva-
tions. Tile l:Iopi Nation contends that its members have
exclusive use of the 1.882 reservation, while the Navahos
claim they are "other ]ndians" wlmm the Secretary of tile
Interior has seen fit to settle on fl_e lands and that they
have valid interests in the reservation.

The Bureau of Zndian Affa,irs has made repeated, but
unsuccessful, efforts to settle the dispute which, with dis-
covery of oil, gas, and uranium in the area, has become
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acute. The committeedoes not believe Con_'ess shmfld
attempt to determine the merits of this legal controversy
through legislation a.ndrecommendsenactmentof S. 692,
which will permit the dispute to he litigated in court.

SECTIONAL ANALYSIS

Section 1 provides for the conversion of the present in-
terest of the Indians under the Executive order of Decem-
ber 16, 1882, into a trust title, and authorizes an adjudica-
tion of the conflicting claims of the Indians who assert
those interests. The Navaho and Hopi Tribes are author-
ized to act in the litigation on their own behalf and also on
behalf of clans, villages, or individuals claiming an inter-
est. in the lands. This will prevent any question ahont the
right of the recognized governing hody of the tribe to rep-
resent all component parts of the tribe. The section also
provides for the litigation to be held before a district court
of three judges in accordance with provisions of the United
States Code with tihc right of appeal to the Supreme Court.

Section 2 provides that any lands in which the Navaho
Tribe or individual Navaho Indians have the exclusive in-
terest shall thereafter lie a part of the Navaho Reservatimb
and an?' lands in which the court finds that the Hopi Tribe,
village, e.]an, or individual has the exclusive interest shall
thereafter be a reservation for the Hopi Indian Tribe.
Provision is also made in this section for the Navaho and
Hopi Trihes, respectively, to sell, buy, or exchange any
la.nds within their reservation with the approval of the

Secretary of the Interior.
Section 3 expresses the intent of Congress that nothing

in S. 692 is to he construed as a congressional determina-
tion of the rights and interests in the lands set aside by the
Executive order, or to affect the liahility of the United
States, if any, under litigation now pending hefore the In-
dian Claims Conmfission.

H.R. 3789, a bill similar to S. 692, was introduced hy
Representative Udall, and considered concurrently with the
reported hill. Hearings were held on similar legislation
during the 84th Congress.

Amendments recommended hy the Secretary of the In-
terior were among those incorporated into the reported
bill. It is note& that certain factions within the Hopi Tribe

are not in s._Tnpathy with this legislation hut, following ex-
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tendedhearings,the committeeh[embers feel that S. 692 is
in the best interest of both the :Hopi and Navaho Tribes.

The favorable report on ]:l. R.. 3789 from the Secretary
of the Interior dated Febru_ry 26, 1957, and his SUl?ple-
mental report containing recommended amendments dated
March 19, 1957, are as follows:

DEPARTME)TT OF THE I_TERIOR,

OFFIGE OF THE SECRETARY,

Wa2l_,n,gton, D. C., Fcbru, ary 26,1957.

Ho_. CLAIR E_OI,_,
Cha'i.rma._., Comm, ittee on. Interior ancl Insular AfFairs,

House of Representatives, Wa.shington, D. C.

DsAR Ma. E_CGLS: Your committee has requested a re-
port on H.R. 3789, a hill to determine the rights and inter-
ests of the Navaho Tribe, ]_[opi Tribe, and individual In-
dians to the area set aside by Executive order of Decem-
ber 6, 1882, and for other purposes.

We recommend that the bill be enacted if it is amended
as suggested below.

The bill authorizes an adjudication by a three-judge dis-
trict court, with a right of appeal directly to the Supreme
Court, of the conflicting claims of the Navaho and ttopi
Indians to the ]ands that were set aside by Executive order
dated December 16, 1882. The litigation will be in the na-
ture of a quiet title action.

The Executive order set aside the lmlds "for the use and

occupancy of the Moqui []i[opi] and such other Indians as
the Secretary of the Interior may see fit to settle thereon".

The 1.882 reservation is completely surrounded by a res-
ervation belonging to the Navaho Tribe. The Hopi Indians
claim that the 1882 reservation was set aside for their ex-
clusive use and that the Na_,aho Indians are unlawful in-

truders with no right to he there. The Navaho Indians
claim that they are "other Indians" whom the Secretary
of the Interior has seen fit to settle on the 1882 reservation,
within the meaning of the Executive order, and that they
have valid interests in the reservation.

This conflict between the Navaho Indians and the Hopi
Indians has existed since the 1.882 reservation was first

established, and because of increasing population pressures,
the conflict has become progressively worse. There is no
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practical way in whic11 tire conflict can be resolved admin-
istratively. This Department has made repeated efforts
to resolve it, and has adopted from time to time regulations
governing the use of tim area. Because of the nature of
the conflicting claims of use and occupancy interests, how-
ever, the Department cannot make a final determination
that win be accepted. We believe that it is impracticable
for the merits of tire controversy to be determined by legis-
lation, which would mean trying the merits of the case be-
fore Congress, and that the only practical solution to the
problem is the enactment of enabling legislation that will
permit the controversy, which is primarily legal in nature,
to be litigated in the courts.

The recog'nized governing hodies of hoth the Navaho and
the Hopl Tribes have asked for sueil enabling legislation,
and the pending bill was drafted hy the attorneys repre-
senting the two tribes, in consultation with representatives
of this Department.

Section 1 of the bill provides that the Navaho and I-Iopi
Tribes may act in the litigation on their own bebalf and
also on behalf of any individual Navaho or Hopi Indians
who may claim an interest in the land. It would be com-
pletely impracticable to allow such individuals to appear
and be represented separately. The bill also provides that
the tribes will represent all villages and clans thereof,
which will prevent any question from arising about the
right of the recognized governing body of the tribe to rep-
resent all component parts of the tribe.

The litigation to determine the conflicting interests of the
:indians under the Executive order may be started by either
tribe, or, if the tribes do not take the initiative, by the At-
torney General. We understand that both of the tribes are
willing to commence the action.

Section 2 of the bill provides that (1) any lands in which
the court finds that the Navaho Tribe or individual Nava-

hos have the exclusive interest shall thereafter be a part
of the Navaho Reservation, (2) any lands in which the
coLlrt finds that the Hopi Tribe, village, clan, or individual
has the exclusive interest shall thereafter be a reservation

for the ttopi Tribe, and (3) any lands in which the Navaho
and Hopi Indians have a joint or undivided interest shall
become a part of either the Navalm or the Hopi Reserva-
tion according to the court's determination of fairness and
equity. This provision will assure that one or the other of
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the tribes will have a&ninistrative jurisdiction over the
]and in the future, without prejudice, however, to the un-
divided interests. It also makes it clear that the tribe will

have jurisdiction notwithstanding the fact that its rights
may be predicated upon the interests of individual mem-
bers of the tribe. Furthermore, by providing that, after
interests have been determined 1ruder the Executive order,
the lands that are adjudicated to be I-Iopi lands will there-
after be a reservation for the _Iopi Tribe, the bill converts
the ]ands from an Executive order reservation into a statu-
tory reservation.

Section 2 of the bill also authorizes either the Navaho or
the Hopi Tribe to lmy, sell, or exchange land wit]fin its
reservation, with the approval of the Secretary of the In-
terior. This provision will permit sales or exchanges be-
tween the t_-o tribes in order to take care of the needs of
any Indians who may be displaced as a result of the litiga-
tion, or in order to adjust the title to land in one reserva-
tion that may be occupied by members of the other reserva-
tion. The authority is restricted to lands that are within
tim two reservations.

Section 3 of the bill provides that none of its provisions
shall be construed to be a congressional determination prior
to adjudication of the rights and interests in the lands set
aside by the Executive order. Thnse rights and interests
are to be adjudicated on the basis of the existing law with-
out any advantage or disadvantage accruing from the en-
actment o[ the bill. After the adjudication has been com-
pleted, however, the prov:isions of section 2 for incorpo-
rating the lands in one or the other reservation will be
effective.

In order to remove from the bill any basis for an infer-
ence that Indi_uls have compensable legal rights or title to
lands in an Executive order reservation (as disting_fished
from a statutory reservation), we recommend that the form
of the bill be recast so that it first converts the present
interests of the Indians under the Executive order into a
trust title, and then authorizes an adjudication of the con-
flicting claims of the Indians who assert those interests.
By this procedure the litigation will involve trust titles that

are created by the new legislation, rather than noncompen-
sable interests that are held by the Indians only at the suf-
ferance of the Government. Inasmuch as it is most im-
probable that the Government would ever want to deprive
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the Indians of these lands, the conversion of their use rights
into a trust title should present no practical problem.

The amendments necessary for the foregoing purposes
are :

1. On page 1, line 3, after "That" delete "the" and in-
sert in lieu thereof "lands described in the Executive order
dated December 16, 1.882, are hereby declared to be held by
the United States in trust for the Hopi Indians and such
other Indians as heretofore have been settled thereon by
the Secretary of the Interior pursuant to such Executive
order. The'"i

2. On page 1, line 6, before "any Navaho" insert "on
behalf of".

3. On page 3, line 9, delete "any rights or interests in"
and insert in _ieu thereof "the merits of the conflicting
tribal or individual Indian claims to".

The Bureau of the Budget has advised us that there is no
objection to the submission of this report.

Sincerely yours,

_]_ATFI ELD C, HILSON_

As._istal_t Secretary of the Interior.

DEPARTMENT OF THE II'q'TERIOR_

OFF]GE OF THE SECRETARY_

Washi_.gton, D. C., March 19, 1957.

Ho_. JAMES A. HALEY,

Cha.i:rma_, S_ubcom_dttce on India.., A ff ai,rs.
Committee on, ln¢crior a_d Insular Affairs,

Ho'z_sc of Rcpre.sc_z, tatives, Wa.sldnffton, D. C.

DEAR Mm HALEY: In accordance with Mr. Aspina.ll's re-
quest during the hearing on H. R. 3789, a bill to determine
the rights and interests of the Navaho Tribe, Hopi Tribe,
and hldividual Indians to the area set aside by Executive
order of December 6, 1882, and for other purposes, the fol-
lowing amendments to the bill are submitted and we rec-
ommend that they be incorporated in the bill. They are in
addition to the amendments recommended by our report
dated February 26, 1957.

1. In the title of the bill and also on page 1, line 8, change
"December 6" to "December 16".
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2. On page2, line 7, after "claims" insert "pursuant to
suchExecutive order". Tim purposeis to makeclear that
the relative rights and interests of the two groups of In-
dians are those that have beenestablishedunder the Ex-
ecutiveorder.

3. On page2, line 14,delete"Any lauds" and insert in
lieu thereof "Lands, if any,".

4. On page2, line 17,delete"Any lands" and insert in
lieu thereof "Lands, if an),,". The purposeis to prevent
any inferencefrom the lauguageof thebill that either tribe
mayhave exclusiverights.

5. On page 2, line 21., delete the sentence beginning on
line 21 and ending on page 3, line 2. The purpose is to
leave for future determination the question of tribal con-
trol over lands in _vbich the Navahos and Hopis may have
a joint and undivided interest. The t_vo tribes feel that
this question cannot be adequately resolved until the. nature
of their rights is adjudicated, and that the question is prop-
erly ouc for determination by Congress rather than by the
courts. We agree with that position. Until the nat_lre of
their respective interests is adjudicated it is difficult to de-
termine whether a.ny part of or interest in the lands shollld
be put under the exclusive jurisdiction of either tribe.

6. On page 3, line 10, change the period to a comma and
add "or to affect tlle liability of the United States, if any,
under litigation now pending before the .T.ndian Claims
Cc_nlnlission. ' '

The purpose is to mal<e clear tlmt the adjudication of tile
conflicting interests of the Navaho and Hopi :Indians in the
Exee_ltivc order reservation will not affect in any way the
pending claims litigation.

Sincerely yours,

]_AT]_TELD C HI]hSO_ t

Act, i,_.g Secrel, ary of t,he h_terior.

The Committee on Tntarior and Insular Affairs recom-
mends enactment of S. 692.
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IN THE

UNITED STATES DISTRICT COURT

FOR TIlE DISTRICT OF ARIZONA

COUNCrL ov 'rtl,.: lloPl ]NDL_r: Tn'I_E, FOR

AND ()N BI:II,XLF OF TIlE IIoP1 INDIAN TamE,

INCLUDING ALL I*YlI.LAGE_ .*_ND (_,I__k_NS, r'_l IEttEOF,

AND ON BEIL*.I,I," OF _'_N_ A_n Ahb ttOPI

IIX_DL_NS (.!LAIMING .ANY IIN'TI.2RI.:_T IN THE

LAXDS DESCI_IBED IN THE EX_:C[TIV." ORDER

D.'t'rED DECEI',IL_ER 16, 18_2,

Plaintiff,

PAUG JONES_ CIIAIRMAN OI,' TIlE _AVAJ(. TRIB}A_

(_OUNCIL 01," 't'l_ NAVAJO INDL_N TRtB1,1 FOR

AND 0N ]{EI:tAJ,F OF TIII_] N.tVA,]O INDIAN

TRINE, ]NC].UOINC, J_[,I, VihLX(Jl_ _Nr, CLANS

_'AVA.IO INDIANS C]_IMI/¢{} _NV ]NT_HE,_T IN

THE LANDS DE._',RIBED IN TIIE EXEt'.UT13"E

ORDER DAqED DECEMBEF¢ 16, ]._,u2; ]{OBERT

1_'. K]_.'b;N'F_[tV_ .ATTORNEY" (]_F_NJ,:Ig.kI_ t}F THE

UNITED STATES, ON BEHAhl," Ol,' TIIE "{TNITED

STATES, D e f _i_lda,nts.

Filed Septenlber 28, 1962

No. Civil
579

Prescott

OPINION OF THE COURT

APPENDIX TO OPINION--CHP_ONOLOGIOAL ACCOUNT

OF HOPI-NAVAJO CONTROVERSY

FINDINGS OF FACT AND CONCLUSIONS OF LAW

JUDGMENT
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IN THE

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

DEWEY HEALING, CHAIR_IAN OF THE HOPI TRIBAL

COUNCIL OF TIRE HOPI TNDIAN TRINE, FOR

AND ON BEHALF OF THE HOPI INDIAN TRIBF.

INOLUDn_O ALL VILLAGES AND CLANS THEREOF,

AND ON BEHALF OF ANY AND ALL HOPI

INDIANS CLAI.MLNG ANy INTEREST IN THE

LANDS DESCRIBED IN THE EXECUTIVE ORDER

DATED DECEMBER 16, 1882,

Plaintiff,

VS.

PAUL JONF._, CHAIK_N OF THE NAVAJ0 TriBAL

COUNCm OF THE NAVAJO INDIAN Tame FOR

AND ON BEHALF OF THE NAVAJO INDI,_

TRIBE, INCLUDEqG ALL VILLAGES AND CLANS

THEREOF, AND ON BEHALF OF ANY AND .ALL

NAVAJO INDIANS CLAIMING ANY INTERF_T IN

T_E LANDS D_SCRmED IN TSE EXE_CUTr_m

ORVER DATED DECEZB_ 16, 1882; ROBFmT
F. KENNEDY, ATTORNEy GENERAL OF THE

UNITED STAT_, ON BEHALF OF THE UNITED

STATES, Def enda_tts.

No. Civil

579

Prescott

Filed September 28, 1962

OPINION OF THE COURT

APPENDIX TO OPINION--CHRONOLOGICAL ACCOUNT

OF HOPI-NAVAJO CONTROVERSY

FINDINGS OF FACT AND CONCLUSIONS OF LAW

JUDGMENT

Opinion of the Court ................................ 1-106

Appendix to Opinion--CbronoTogica! Account of Hopi-

Navajo Controversy ............................... 107-205

Findings of Fact and Conclusions of Law ............. 207-224

Judgment .......................................... 225-228
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IN THE

UNITED _TATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

]_E_,\rEy _L_,I,IN(], CHAIRMAN OF THE ]_oI'1 TRIBAL

COUNCIL OF THE H.OPI INDh'tN TIClBE, FOR

AND ON BEHALI," OF TItE HOPI INDL'tN TRIBE,

INCLUDING ALL VILLAGES AND CLANS THEREOF,

aND ON B_m_LF OF ANk" a__'D ALL HOPI

]NDIANS CL&I_,IING 2_'qY INTEREST IN THE

LANDS DESCRIBED IN THE EXEEUTIXq': ORDER

DATED DECEMBER. 16, 1882,

Plaintiff,
VS.

PAUL JONES, CIlAIRMAN OF THE NAVAJ0 TRIBAL

COUNCIL OF THE NAVAJO INDIAN TRIBE FOR

AND ON _EHAI,F OF THE NAVAJO INDIAN

TRIBE, INCLUDING 2_bl, _/ILLAGI,_S AND CLANS

THEREOF, AND ON BEHAI,F Ol," ANY AND ALL

NAVAJO INDL_.i'IS CLAIMING ANY INTEREST IN

TIlE LANDS ])],?_CRIBED IN THE _X.ECUTIVE

ORDER DATED DEGEMBr:R. 16, 1882; ROBERT

_. ]._ENNEDY, 2ITTORNEY (.4ENERAL OF THE

UNITL_ STATES, ON BEHALF OI.' TIlE UNITED

STATF_%

l) efendants_

No. Civil

579

Prescott

Before: HAMLEY. Circuit Judge, ai1d YANK_ICH and
WALSH, District Judges

HAMIA,3Y, Circuit Judge:

We have for determination in this action lhe conflicting claims
of the ITopi and Navajo Indians in and to hldian re._ervation
lands situated in northeastern Arizona.

These Imac.ls, eoltsisting of some 2,500,000 acres, or 3,900 square
miles, were withdrawn fI'om the l/ulAie domain lmder an execu-

tive order signed hy President Chester A. Arthur on December
16, 1882. In that order it was provided that this reetangatlar
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tract, about seventy miles long _ld fifts"-five miles wide, herein-

after referred to as the 1882 reservation, would be "... for the

use _md _,ceulmnCy of the _Ioqui, m_d such other Indians as the

Secretary of the Interior may see fit to settle thereon. ''I

The Hopi Indian Tribe has long emltended that it has the

exclusive beneficial interest in all of the 1882 reserva,tion for the

Col'alnon use and benefit of the Ht, pi Indians, trust title being
conceded to he in the United States. The Navajo Indian Tribe

contends that, subject to the trust title of the United States, it

has the exclusive interest in approximately four-fifths of the 1882
rescrva.tion t'or the common use nlld benefit of the Navajo ]h)dians,

and concedes that the Hopi Indian Tribe has the exclusive interest

in the remainder. The controversy resulting from these conflicting

clainLs presents what has been characterized _ "the greatest title

problem of tile West."

Over a period o|'. many years efforts ha.ve been made to resolve

the eontrov,_:rsy by means of agreement, administrative a.etiou, or

legislation, all without, sueee_. The two tribes and officials of the

Department of the Interior finally concluded that resort must he

had to the c, mrts. This led to the enar.tmcnt of the Act o_ Jul 5,
22, 1958, 72 Stat. 402.'-'

1The "Hopi" and the "Moqui" are one and the same Indian people.
The "Navajo" and the "Navaho" are one and the same Indian peol)le.
The Executive Order of December 16, ]882, reads as follows:

"Executive _Iansion_
December 16, ]882.

"It is hereby ordered that the tract of eountLa', in the Icrritot3,
of Arizona, lying and being within lqm following described boun-
daries, viz: beg'tinting on the one hundred and tenth degTee r,f
lon_tude west from Greenwich, at a point 36 ° 30" north, thence
due west to file _me hundred and eleventh de_'ee of longitude west,
thence duc south to a point _*f ]on,rude 35 ° 30' north; thence due
east h_ the one hundred and tenth degree ,-.f longitude west, thence
due north io the place of I)egilming, be and the same is hereby
withdrawn from settlement and sale, and set apart far the use aud
oe,:upaney of the h{oqui, and such other Indians as tho Seeretal 3,
rff the Interior may see fit to settle thereon.

"CHESTER A. ARTHUR."

CThe A,_'t of J_fly 22, :1958, reads as
"Public Law 85-547

"AN ACT

"To determine the rights and interests of the Navalm Tril)e_ tIol)i
Trilm, and individual lndians t() the area. set aside hy Ex_eutivc
order of December 3.6, 1882, and for other purposes.
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The 1958 act a.uthorizcd tile chairmen of the tribal councils of

the respective trihcs,, a_ld the Attorney General on behalf of the

United States, to commence or defend an action, against each

other and any other tribe of Indians claiming arty intcres_ in or

"Be it en¢_,:ted by the Semite ,tad ILntse of Representatives of
tlre United States of America in Congress ¢rssembled, That lauds de-

scribed in the Executive order dated December 16, 1882, arc hereby

declared to be held by the United States in trust, for the Hopi

Indians and such other Indians, if any, as heretofore have been

settled thereon by the' Secretary of the Interior pursuant to such

Executive order. The _NVavaho Indlau Tribe and the Hopi Indian

Tribe, acting through the chairmen _,f their respective tribal coun-

cils for and on behalf of said tribes, including all _ullages and

clans thereo[, and ou behalf of uny Navaho or Hopi Indians

claiming an interest in the area set aside by Executive order dated

December 16, 1882, and the Attorney General on behalf of the

United States, are each hereby authorized to commence or defend
in the Uuited States District Court for lhe District of Arizona an

action against each other and any other tribe of Indians claiming

any interest iu or to the area described in such Executive order for

the purpose of determining the rights and interests of said parties

in and to said lands and quieting title thereto in the tribes or In-

dians establishing such claims pursuant t_ such Executive order as
may he just and fair in law and equity. The action, shall be heard

and determiued by a district court of three jndges in accordance

with the provisions of title 28 United States Code. section 2284,
and any party may appeal directly to the Supreme Court from the
final determination by such three judge district court.

"SEC. 2. Lands, if any, in which the Navaho Indian Tribe or

individual Navaho Indians arc determined by the court to have the

exclusive interest shall thereafter be a part of the Navaho Indian

Reservation. Lands, if any, in which the ]=Iopi Indian Tribe, includ-

ing any l=Iopi village or clan thereof, or individual ]_opi Indians

are determined by the court, to have exclusive interest shall there-

after be a reselrvation for the Hopi Indian Tribe. The Navaho and

tlopi Tribes, respectively, are authorized to sell, buy, or exchange

any lands within their reservations, with the approval of the Secre-

tar5' of the Interior, and any such lands acquired by either tribe

through purchase or exchange shall become a part of the reserva-
tion of such tl'i.be.

"SEC. 3. Nothing iu this Act shall be deemed to he a congres-

sional determination of the merits of the conflicting tribal or indi-

vidual Indian claims to the lands that arc subject, to adjudication

pumuaut to this Act, or to affect the liability of the United States,

if an3', under litigation now pending hefore tim Indian Claims
Commission.

"_,.pproved Jiffy 22, 1958."
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to the 1882 reservation. A.s indica.ted in section 1 of the _t, the

pttrpose of any such action woldd be to determine the rights and

interests of these parties ill and to the laalds mid to quiet title

thereto in the tribes or Indians "establishing such claims pursuant

to such Executive order as may be just and fair in l_w and

equity."

With re:,l_cet to any intereo_t which either tribe or tile Indians

thereof might be thus fourld to have in any of the lands, it was

provided, in seet.iml 2, tha.t the court would determine whether

such interest is exclusive or othemvise. Under that section, laJ]ds
in which either tribe or the India.us thereo_ arc determined to
have the exclusive intercnt shall thereafter, in the ease of the

Navajos, "be a part of the Naxaho Indian Reservation," alld, in

the ease o.12 the I-Iapis, "be a. reservation for the Hopi Indiaal
Tribe."

Under sect.ion l of tile 1958 act, any mmh action was required

tr, be heard and determined 1),,. a. district court of three judges

convened m_d functioning in acet, rdance with the provisimls of
28 U.S.C'.. § 2284, with tbc right in any partd; to take a direct

appeal to the Supreme Court from the final determiner.ion by
such distriet eouN.

Prooecdiua" under this act. Willard Sekiestcwa, then the duly

authorized chairman of the Hopi Tribal Council of the Hopi

Indian Trihe, commenced this action on Augo.st 1, 1958. He did

so for and on behalf of the Hopi Indian Tribe including all

villa.ges and clans thereof, a.nd on bchMf of any and all Hopi
Indians. Sckiestewa ha.s since been succeeded, as chairma.n of the

Hopi Tribal Council by Dewey Healing, and the la.tter h_Ls been

substituted as party plaintiff.

Two defendants were named in the complaint. One is Paul

a,,ncs, the duly authorized chairman of the Navado Trihal Council

of the Nava..jo Indiaal Tribe, including all villages and clans

thereof, and on behalf of ear,\, and all Navajo Indim_s claiming

any interest in the 1882 reservation.

The other dcfcn,.lvnt named in the compla.int is William P.

Rover_, then Attorm_y (i',eneral uf the United States, on behalf

,_ti the lJnitcd States. Ro,,.,crs has since been succeeded, as Attorney

13eneral. 1,y Robert F. Kemmdy. The latter has been automatically

substituted 1:o,' Rogers as a palCy defendant by operation of Rule

25(d) Federal Rules of Civil Procedure, 28 U.S.C.A.
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Uponthefilingof thecomphfint;tdistrictcourt,of three judges

was duly constituted in accordance with the pro_dsions of § 2284

referred to ahove. One change was subsequently made in the

personnel thereof, as noted in our previous opiniou, Healing v.
Jones, 174 F. Supp. 21], decided May 25, ]959. The court is now

comprised of the judges nailed above.

Defendant Jones filed an answer, eom]terclaim and ero.,_s-elaim.

The Attm_m,.v General filcd an answer in which two defenses were
asserted.

Under the 1958 act, the parties authorized to instittttc this

litigation were empowered to name, as defendants, in addition

to each other, "any other tribe of ]udians c]a.iming any interest
in or to lhe area. described in such Executive order..." The

court has been advised by counsel that exhanstive studies and

investigations conducted by field workers, historians and anthro-

polo_sts have failed to reveal that any Iudial_s or Indian tribes

other than Flopis and Navajos have or claim any in,retest in any
pa.rt of the 188'2 reservation. Consequently the patties to this

action,, named abovc, did not join, as defendant.% any other Indian

or Indian trihe. Nor hmn ,_my other Indian or Indian lribe sought

to intervene _n' otherwise participate in this action, notwithstand-

ing the fact, that t,he pendent" of this litigation has been given

widespread publicity throughout the ,_ffeeted area.

One of the defelmcs set out in the an_ver of the United States

is that this court is without jurisdiction becatunc the rights and

interests to be determined herein ,_.'sertedly present a political

and not a judicial question. Pur_ant to Rule 12(d), Federal
Rules of Civil Proccdurc, 28 U.S.C.A., and upon the motion of

pbfintiff, a hearing was fi_t had on this defense challenging the

jurisdiction of the court.

At this hearing plaintiff' and defemlant Jones opposed the

position of the Government aJld _lrgued that the court ha<l juris-

diction. We decided that this court had jurisdiction to hear and

determine the act,ion. The first defense of tim United States was

accordingly distained. Hetdi_tg v. Jones, J74 F.Supp. 211. At the

same hearing certain motions directed to the pleadings were

a,r-,aled and later disposed of as indicated in the opinion just
cited. ._

3Unless othel_'isc indica_d, references hereinafter to "defendant,"
will mean Paul Jolms, Chairnma of the Navajo Tribal Council, and
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Extensivepretrial proceedingswerethereafterhad, including
pre.trialconferencesonMarch16,1959andAu_lst 18,1960.The
partiesexchangeddoctm_ents,submitteddocumentsfor identifiea-
t.ion,fliedsta.tcmentsof eontenticms,andenteredinto stipulations
concerning'certainfacts,issuesof fact and law, and exhibits, M1
in advance of trial. It is provided in pretriM order No. 2. filed

3I_reb 28, J.!J00, that pret-ria] orders Nos. 1 ,'rod 2 shall supel_do

all pleadings and render moot all motions then pending directed

against the !r,leadings.

As set forth in the pretrial orders, and as explained during
pretrial bearin.,_,:% plaintiff claims that _l.l[ of the lands desetdbed

tit the order o._ December 16_ 1.8S2, are held in trust by the
United States exclusively for the Hopi IndiaJ_s and that neither

the Navajo Indian Tribe, and its villages, clans or individual

members, nor an.v other Indian or Indium trihe, village or elan,
has any estate, ri_'ht., title or inter,:st therein or any part thereof.

Plaintiff seeks a decree of this eom't quieting title to all of these

lands in the United States in trust exehtsively for the Hopi
Indimls.

Plain.tiff further elainu_ that if (lint not conceding) soma

Navajo India.ns ha.re been settled o_t the reservation lands in the

manner provided in the order of December 16, 1.882, rights and

interests thereby acquired, if any, do not inure to the benefit of

the Nawqdo Indian Trihe in gener_fl, or to Na.va.io India.as who

ha.vc not t)een settled on the reseiwation, but ot_v to the _'oup

of Navajo Indians actually settled therein and to their deseend-

ants, collectively. Plaintiff also ela.in_s that sarah rights and inter-

cuts, i[_ any, acquired hy any such group of Navajo Indians, are

nnt exclusive as to any part of the rcsma, ation area, but arc

eo-extensivc with those of the Hopi India_m.

As set. forth in the pretrial orders and explained during pre-

trial hearings, defendant concedes that the United States holds
in trust for the Hepi India.as a lmrtion of the executive order

h_nds, deseribed with pa.t_ticuh_rity in pretrial order No. 2,. and

in pa.rag):aph 12 of the findings of fact herein. This t.ract, con-

sisting of ahout 48_.000 acres, is l¢_:,ated in the south centrol part
of the executiw_ order reserw_tion and includes the Hopi villages

Ioea.tad ,m three rues'as. Dei'end:mt claims that tim remaining four-

references to t.hc "parties" will metal Dewey J2[eMing" and Paul .lones_
representing 1;he }Iupi and Navajo Indians and Indian Tribes, respec-
tively.
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fifthsof the1882resem,ationisheldill trustbytheUnitedStates
exclusivelyfor the NavajoIndi,'mTribe. In the m_pfollowing
this pageof the opinion,tlle boundarylinesof the areawhich
defendantconcedesto plaintiff, and otherboundsr3.,linesto be
disctzssedin this opinionaredepicted.

Defendantmakesno ela.imon hehalfof an,_"memberof the
NavajoIndian Tribeor anyNavajo_ndianusingor occupying,
or whohasor hashad anyela.imof any right, title or interest
ill the useandoeeul)aJlcyof, any part, parcelor portionof the
lands described in tile order of December 16, J882, except as
beneficiary lmdcr the Navajo tribal claim. Defendant seeks a

decree of this court quieting title to the lands in question in the
United States in trust exclusively for the Hopi and Navajo Indian

Tribes in accordance with his cla.inrs summarized above.

The second defense of the Attorney General is that tile United

States is a stakeholder with r_sl)CCt to the lands involved in this

suit. For this reason, it was alleged, tile Attorney General would

take no position as between the claims of the other parties and

wouh:l assert no claim on behalf of ;my other India_l or Indian

trihe. Throughout the proceedings, after denial of its first de-

fense, the Attonley General, reprasentcd by the office of the

United States Attorney in Phoenix, Arizona has, consistent with

its position a._ stakeholder, ,_sm_mcd the pa_ivo role of observer.

The cause c;mm on for trial at Prescott, Arizona, on September

26, 1960, and continued without interruption to its conchmion on

October 22, 1960. Proposed findin_ of fact atd opening briefs

were filed by both parties followed by objections to tile proposed

findings of file opposing party, and reply briefs. The ease was

taken under submission on Augltst 2, 1961, when the last of
these briefs were filed.

Concurrently with the filing of this opinion this court has

entered its findings of fact,, conclusions of law, and judgment

herein.

In tile judgment it is declared and adjttdicated that, subject
to the trust title el the United States, tile Hopi Indian Tribe,

for the common use and benefit of the Hopi Indians, has the

exclusive interest in and l:o that part of the 1882 reservation

lying within the boundaries el: ]aHd management dls_riet 6, as

defined on April 24, 1943, which area is described in the judg-

ment aud ill paragraph 41 of the findln_ of fact and is depicted
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on the ma.pwhich is a part of this opinion.Accordingly,and
pursuant,to section2 of the Act.of July 22,1958,it is declared
andadjudicatedin the judgmentthat suchareais a reservatiorr
for the Hopi Indian Tribe.

]n the judgmentit is further decla.reda_ldadjudicated,subject
to the trust title of the United States,that the Hopi Indian
Tribe,.for the commonuseandbenefito2theHopi Indians,and
theNa.vajoIndianTribe, fur thecommonuseandbenefitof the
Navaj¢*Indians,]m.vejoint, undividedandequalinterestsin and
to all of the 1882reservationlying outsidethe boundariesof
landmnnagcmentdistrict6 asdefinedonApril 24,1943.Accord-
ingly, it is declaredand adjudicatedin the judgmentthat such
areais a reservationfor the joint useof the l=IopiandNavajo
IndianTribes.

Thejudgmentquietstitle in andto the1882reservationlands
in accordancewith the declaredrightsand interestsof the re-
spectivetribes.

In this opinionwewill discussthe principalquestionsof fact
andlaw whichha.rebeenresolvedby the findingsof fact, con-
clusionsof law,andjudgmentwhichwehaveentered.A chrono-
logicalaccounto[ the Hopi-Navajocontroversy,addedas an
appendixto this opinion,containsmarginalreferencesto the
record.

The rightsand int,_restsin the rescrvationlands,asdeclared
and adjudicatedherein,derive from the ExecutiveOrder oI

December 16, 1882, and from events which thereafter occurred.
in this discussion we will first consider what rights and interests,

if any, were acquired by the two tribes and their respective
members as a result of the December 16, 1882 order standing

alone. We will then discuss the extent to which any such rights

and interesis were enlarged or diminished, and similar rights,

if any, were newly created, I)y ruason of events occurring after

that date.

Rights and l nlcrcst._ AcqMrcd

h!l ]topis ,m. December 16, 1882

It has been the consislent position 01' the ]:[opis from the out-

sol of this litigation that the rights which they assertcdly have

m the reserx'at.ion arise fronl thc 1882. executive order standing
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alone, and are in no sense dependent upon a showing that they

have been settled in the reservation by authority of the Secretary
of the Interior.

On the tentative assumption that the Hopis were correct in

this it was ordered, during the pretrial proceedings, that, at the

trial, the Navajos should proceed first with their ease. It was

further ordered that the question of whether the Hopis must,

in order to establish their claim, prove the), were settled in the
reservation by the Secretary, would be argued _md decided dur-

ing the course of the trial after the basic evidence had been

received but while there was still opportunity for the Hopis

to prc_uce additional evidence. This procedure was followed and

during the trial the court ruled from the bench, after argument

and confercnce, that whatever rights the Hopi Indians may have

gained in and to the 1882 reservation are not dependent upon a
showing that they had been settled therein by permission of the

Secretary.

Defendant has asked us to reconsider this ruling and we have
done so.

Such reconsideration logically begins with an analysis of the

language of the Executive Order of December 16, 1882. It is
recited in that order that the lands therein described are set

apart "for the use and occupancy of the Moqui, and such other
Indians as the Secretary may scc fit to settle thereon."

In the quoted clause the "MOClUi" Indians are specifically
named, a comma appears after the word "Moqui," and there is

no comma after the word "Indians." This specific reference to

the Hopis, and the puactuation, indicate that the words "as thc

Secretary may see fit to settle thereon," do not apply to the
Hopi Indians, but only to "such other Indians." Under this

construction the B:opis would appear to have acquired immediate

rights and interest in and to the 1882 reservation, without the

need of any Secretarial action permitting them to "settle" on
the reservatian.

The language is _mt anabiguous iu this regard and therefore

reference to extrinsic aids to coJ,si.ruetion, such as the factunl

setting in which the 1882 order was issued, hardly seems neecs.

sary. We have nevertheless examiaed the evidence pertaining

thereto and now state the background facts pertaining to the
establishment of this reservation.
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No Indians in this country have a, longer authenticated history

than the Hopis. As far back as the :h{iddle Ages the ancestors

of the Hopis occupied the arct_ between Navaho Mountain and
the Little Colorado River, and between the Sall Francisco Moun-

tains a.nd the Luekaehukas. In 15'41, a detachment of the Spanish

conqueror, Coronado, visited this region and found the Hopis

living in villages on mes_ tops, cultivating adjacent fields, and

tending their flocks and herdsA

The level summits of these mesas are about six hundred feet

above the surrounding samly valleys and senti-arid range lands.
The _,illage houses, grouped in characteristic pueblo fashion, were

made of stone and mud two, three, and sometimes four stories

high. Water bad to be brought by ha.nd from springs at the
foot of each mesa.

The Hopis were a timid and inoffensive people, peaceable and

friendly with outsiders. They were also intelligent and indus-

trious although their working' time was frequently interrupted by

lengthy religious eeremonials and exhausting tribal dances. A

government agency, with headquartet=s at Keams Canyon, twelve

miles east of the nearest tIopi village, was established for the

tIopis in 1863. They had no reservation prior to December 16,

1882, at which tilne they numbered about eighteen hundred.

The recorded history of the Navajos does not extend as far

back as that of thc Hopis. Thcy are mentioned in preserved

journals for the first time in 1629. From all historic evidence

it appears that the Navajes entered what is now Arizona in the

last hall_ of the eighteenth eenttu_'. By 1854 there were at least

eight thousand Navajos residing on the tributaries of the San

Jmm River, west of the Rio Grande and east of the Colorado,

and between the 35th and 37th parallels of north latitude.

In 1863, Col. Christopher ("Kit") Carson, led a force which

rounded up several thousand Navajos and interned them at

Bosque Redondo, on the Pecos R.iver, near Fort Sumner, in New

Mexico. In 1868, the United States entered into a treaty with

the N;_vajos (15 Star. 667), under which the latter were granted

4In 1692 another Spa.nish officer.. Don Diego De Vargas, visited the
area where he met the Hopis and saw their villages. American trappers
first encountered tim Hopis in 1834. In ].848, by the Treaty of Guada-
[upe Hidalgo, 9 Sta/. 922, this area came umler the jurisdietiun of lhe
United States.
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an extensive reservation to the east of what was to become the

executive order reservation of December 16, 1882. The Navajos

were thereupon released from their internment and moved to the

newly-created Navajo Indian Reservation. Added to these who

had esettped internment there were then between twelve and

thirteen thousand Nawljos. By 1882 the population of the Nava-

jos had grown to about sixten thousand.

The western boundary of the Navajo lndian :Reservation was

defined with precision in an executive order issued on October

29, 1878. This line was later to become the eastern boundary
of the 1882 reservation. Additional land was added to the south-

west corner of the Nawjo reservation by another executive order

issued on January 6, 1880. With this addition, the Navajo

reservation ,_mounted to a.bout 11,875 square mile.% or 8,000,000

acres.

Despite lhc vast size of the Navt, jo reservation at that time,

this semi-arid land was considered incapable of providing sup-

port for all of the Navajos. Moreover, except for one or two

places, the boundaries of the Navajo reservation were not dis-

tinctly marked. :It is therefore not surprising that gTcat numbers

of the Nava.jos wandered far beyond the paper boundaries of the

Navajo reservation as it existed in 1880. By 1882, Navajos com-

prising hundreds of bands and amounting to about half of the
NrLvajo population had camps and farms outside "_he Navajo

reservation, some as far away from it as one hundred and fifty

miles.

The Navajes were ori_nally of an aggressive natare, although

not as warlike as the Apaches. It was because they had become

embroiled in _t series of fights with white men that they were

banished to Fort Sunmer in ].863. By 1882, however, they had

curbed their hostility to the Government and to white men and,

in general, were peaceably disposed, except for their proclivity
to comnfit depredations against the Hopis, as described below.

Desert life made the N_v_jos sturdy, virile people, industrious

aJld optimistic. They were also intelligent and thrifty. Some

Na.va,ios established f,_rms which held them to fixed locations.

In the ma.in, however, they were semi-nomadic or migratols',

moving into new areas at times, awad then moving seasonally from

mountain to valley and back again with their livestock. This

required them to live in rude shelters known as "hogans," usually
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lmilt of poles,sticks,bark andmoistearth. It wastheir prac-
tice to keepthesehoganson a permanentbasisand return to

them when it was l)raeticable.

The first suggestion that a reservation be created which would

include any of the lands here in question came from Alex G.

Irvine, United States Indian Agent at Fort Defiance, Arizona
T_Jrritory. On November 14, 1876, he reeonmmnded to John A.

Smith, Co,nmissioner oi Indian Affairs of the Department of the

Interior, that a. ceservation of rift)' square miles be set apart
for the Hopis. He based this recommendation on the necessity

of protecting the Hopis from Mormon pressure from the west

and south, and of providing more living space for the ttopis

because of increasing Hopi and Navajo population.

Nothing eame of Irvine's recommendation. On May 13, 1878,

William R. M:ateer, then United States Indian Agent for the

Hopis, proposed that a rese_a, ation extending at least thirty miles

along the Colorado R.iver be set apart for the Hopis. This pro-

posal drew no reaction from the Washington offlee. In his annual

report of August 24, 1878, Mateer recommended the removal of

the Hopis to a point on the Little Colorado Rivcr which was
outside of what later beeame the 1882 reserw_tion. His stated

reason for malting this suggestion was that the Navajos were

spreading all over that country within a few miles of the Hopis

and were claiming, as their own, The only areas where therc was

water and which were worth cultivating.

A year later Commissioner Ezra A. Hoyt asked Mateer to make

a. further report concerning the la.tter's reservation suggestion,

hut Mateer resigned before making such a report. On March 20,

1880, Galen Eastman, Mateer's successor as Hopi Indian Agent,

wrote to :R. E. Trowbridge. the then Conmfissioner, recommending

that a reservation he set aside for the Hopis. His proposal

was for a reservation forty-eight miles east to west and twenty-

t'our miles north to south, embl'aeing t.he Hopi villages. Eastman

expressed the view that the Hopis needed a reservation because

the settlement of Mormons in the vicinity was "inlminent."

Nothing eame of Eastman's reeonmmndation and another two

years were to pass bel'm'e the matter of establishing a reservation

in this area again became active. Ou March 27, 1882, J. I:[.

Fleming, then the I:[opi Indian Agent, wrote to the Secretary

02 the Interior reeolnmending a small reservation for the ttopis.
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Such a reservation, he urged, should inelttdc the lCiopi pueblos,

the agency buildings ;_t Keams Canyon, aad sufficient lands for

agricultural and gr_lziug purposes. Fleming stated that such a

a'eservalion wa.s needed to protect the Hopi Indiaus from tire in-

trusion of other tribes, _Mormon settlers, and white iutermeddlers.

On July 31, 1882, United States lndiau ]nspeetor C. H. How-

a.rd wrote to the Secretary reeotumeuding that a _ew reservation

be set aside for the "Arizoml Navajos," and for _he Hopis whose

seven villages would be encompassed within the proposed new

reselwation. On Oetober 2.5, 1882, I-]_oward made an extensive

report to the Secretary renewiug his suggestion that a joint

reservation be established for the western Navajos and I-Iopis. '_

The reservation e_wisio_ed hy I[oward was _ much larger one

than Fleming had iu mind. His stated reason for including the

2krizona Nawjos in the reservation was to contain, withhl newly-

created boundaries, the great number of Navajos who were then

roanfiug far' beyond their then established reservation. [-Iis reasons

for ineludiug the Hopis were to protect them from encroaching

white settlers and from being "eol_._tantly overridden lay their

more powerful Navajo neighbom. ''6

None of the recommendations for the estahlishment of a new

reservation were immediately acted upon. In the meantime, how-

ever, Fleming wrote to the Gommissim_er under date o£ October
17, 1882, advising that he had expelled one Jer. Sullivan from

the L-lopi villages as an intermeddler. At the same time he re-

quested authority for soldiers to expel E. S. Merritt, another

white intermeddler. Since, however, the Hopis did not have a

reservation, forcible removal of intermeddlers could not be or-

dered, aald Fleming was so advised.

On November 11, 1882, Fleming reported that he was having

further difficulties with Sullivan, and stated that he would resign

if a way could not be found to evict Sullivan and Merritt from

_A third YIoward report, renewing this recommendation, was llot com-
pleted until December 19_ 1882, and so could not have been considered in
drafting the ExccuLivc Order of December/16, 1882.

6Howard's assertion that the Tfopis were "constantly" ovcrriddelt by
the Navajos is borne out, by authentic reports extending back to 1846. In
tha_ year n,d ia 1.850, ]856, ]858, and 1865, civil and milital), officials
reported instances iu which Navnjos IJad trespassed Ul)On Hopi gardens
and grazing lands, seized and carried away livestock t aud committed
physical violence.
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the Hopi villages. On November 27, 1882, Commissioner Hiram

Price sent a telegram to Fleming, asking him to describe the

boundaries "for a reservation that will include l_'roquis villages

and agency and large enough to meet all needful purposes and

no larger... "

Fleming responded by letter dated December 4, 1882, speci-

fying, as boundaries of the proposed reservation, the lines which

were later described in the Executive Order of December 16, 1882.

The proposed reservation thus described was much smaller than

had been suggested in the joint-reservatiou proposal submitted

by Howard. 7 At that time there were about eighteen lmndred

l=[opis and about three hundred Navajos living withitt the

boundaries recommended by Fleming. s

;In his letter of December 4, 1882, Fleming said, among other things:
"The lands most desirable for the Moquis, & which were ctfltivated

by them 8 or 10 years ago, have been taken up by the 5_[ormons
others, so tha_ such as is embraced m the prescribed boundaries, is
only that which they have bceu cultivatiug within the past few ),ears.
The lands embraced within these boundaries are desert lands, much
of it worthless even for grazing purposes. That which is fit for
cultivation even by the Indian method, is fonnd in small patches
here &. there at or near springs, & in the valleys which are overflowed
by rains, & hold moisture during the stmuner sufficient to perfect the
growth of their peculiar corn.

• • ,e • • • 8.

"In addition to the difficulties that have arisen from want of a

reservation with wbich you arc familiar, I may add that the Moquis
are constantly annoyed by the encroachments of the lqavajos, who
frequently take possession of their springs, & even drive their flocks
over the growing crops of the Moquis. Indeed their situation has
been rendered nmst tm,jing from this cause, & :[ have been able to limit
the evils only by appealing to the Navajos through their chiefs main-
raining the rights of the l_foquis. With a reservation I can protect
them in their rights & have hopes of advancing them in civilization.
Being by nature a. quiet and pcacahlc tribe, they have been too easily
imposed upon, & have suffered ninny losses."

SAs revealed by extensive archeological studies, there were over nine
htmdred old Indian sites, no longer in use, within what was to become
the executive order area but outside of the lands where the l_opi villages
and adjacent fa_n ]and_ were b)cated. Most of these were Navs._o slt_!s.
Tree ring or dendrochronological studies show that of a total of 125 of
these Indian sites within the executive order area for which data was

successfully processed, the woo,] used in the stnmhlres was cut during a
range of years from 1662 to 1939. A considerable munber of these
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On December 13, 1882, Conmlis.sioner Price wrote to 1:I. M.

Teller, Seercta:ry o£ the Interkw, h'ansmitting a draft of a_1

executive order in the exact t!orm of the order i_sued three days

later. In his ]cticr of transmittal ]?rice pointed out that the Hopis,
then said to comprise "1813 souls" had no reservation, as a

result of which it had been t.'ound impossible to extend them

needful protection £rom white intermcddlers.

On December 35, ]_$2, Secretary Teller £orw_rded the pa.pers

to President Arthur, stating tha.t he concurred in the Commi_
sioncr's reeummendatiou. The handwritten executive order of

1?resident Arthur, setting aside the reservation, was ismmd on

the ne:_t day, the houndarics being depicted in the map which

is a part of this opinion. On December 2:1, 1882, Price sent a

tele_'_ml to Fleming advising:

"President issued order, dated sixteenth, setting apart land

for Moquis recommended by you. t;Lke steps at once to remove
i lltruders._9

The circums_t_mces which led to the i._uua.ncc of this executive

order, as stated above, dcmonstr_lte that the primatT purpose
was to provide a. recalls of protecting the I([opis from white inter-

meddlers, Mormon settlel's, and encroaching Navajos. It was thus

intended that the Hopis would be provided such means of protec-
tion immediately upon the issmtnee of the executive order, no

further proeeedin_,s l)y wa.y of Sccrclarial settlement or othemvise

being required. Hence the background facts, fully confil"m the

opinion stated above, based on the la.n_mge of the order, that

the Hopis acquired immediate rights in the 1882 reservation upon
i_mncc of the :1)ccem'bcr 16, 18S9_ order.

The right zmd interest thereby gained ])5' the Hopis was the

right to use a.nd occupy the reservation, the title to the fee

specimens were cut and preslmaably used in structures prior to 1882.
There is no convincing evidence of any mass migration of Nava.jos either
into or out of the executive order are_z at any time for which the tree
ring data were available.

9This was confirmed by a letter of the same date in which the Com-
missioner stated, among other things:

"I now transmit to yon a Cnl)y of the _u'der, by which you will see
that yonr recommendations, as eontaizmd in letter to this office, dated
December 4th (instant), have t)ecn followed as regards the bound-
aries of the same."
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remaining in the United Sta.tes. Spalding v. Chandler, 160 U.S.
394, 402-403. This included the right to the mineral resource ms

well as s_lrface use az_d occupancy, lo The right was in the Hopi
Tribe for the use and benefit of individual members thereof31

The right of use a.nd occupancy then g_ned by the Hopi Indian
Tribe extended to the entire area embraced within the December

16, 1882 reserwLtion, and was not limited to the pa.rts of that

reserv_tion then _sed and occupied by them. As indicated _n

Commissioner Price's telegr;un of November 27, 1882, the reser-

vation was intended to "include h'Ioquis villages and agency emd

large enough to meet all needful purposes emd no larger..."
Future as well ms then present needs of the I-Iopis were thus

intended to be met, thereby precluding a construction of the

executive order which would confine Hopis to the area which

they then actually occupied.

Whether the right thus acquired by the Hopis to use and

oecupT" the entire rese_,ation was lost or impaired by subsequent

inaction or a.bandonment on the part of the Hopi Indian Tribe
is a matter to be discussed at a later point in this opinion. Like-

wise to he diseu_cd below is the extent to which, if any, the

right of use and occupancy acquired by the Hopis on December
16, 1882 was thereafter diminished in quantum or altered in

ch,_racter by action,, if a_y, of the Secretary in permitting other

Indians to settle on the reservation, or by reason of any other

oec,urrenee or course of events.

The right of use and occupancy gained by the Hopi Indian

Tribe on December 16, 1882, was not then a vested right. As

stated in our earlier opinion, an unconfirmed executive order cre-

;_ting _m Indian r_ervation conveys no right of use or occupancy
to the beneficiaries beyond the pleasure of Congress or the Presi-

dent. Such use and occupancy may be tel_linated by the unilateral

_OOpiniot_ of Acting Solicitor, Depsrtment of the Interior, filed June
11, 1946, 59 I.D. 248_ de,_ling specifically with the e.xecutive order reserva-
tion of December ]6, 1882. See, also, McF_dde_ v. Mou_tai_ View M. _"
M. C¢_.,9 Cir., 97 :Fed. 670, (173_ reversed on other grounds, ]80 U.S. 533;
Gibson v. A_ldersm_, 9 Cir., 131 Fed. 39; 34 Opinions of the Attorney
General, 182, ]89; Federal Indian Law, 1958 edition_ pages 648-652. The
applicable principles are discussed in Uvited States _,. Walker River Irr.
District, 9 Cir., 104 F.2d 334.

llUnited States v. Sl_oslzm_e Tribe, 304 U.S. 111_ 116; Cherokee Natio_

v. Hitchcoek, 187 U.S. 294, 307.
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action of the United States without lega.l liability for compensa-

tion. The l:Iopis were theret'orc 1lo more than tenants at the will

of the Government at that time. Sec l[eali_g v. Jo_.es, 1.74 F.

Supp. 211, .o_.16,and casts there cited. No vesting of rights in the

1882 restrvation occurred mltil enactment of tile Act of July
22, 1958.

Rights and Interests Acquired by

Navajos on December la, 1882

Unlike the Hopis, the Na.va.jos arc not named in the Executive

Ordtr of December :1.6, 1882. Therefore if they havt any rights

of use and occupancy in tilt rtscrvatiun such rig'}its ulugt have

been _mquircd under the proviNon of that order reading: "and

such other India.as as the Stcreta.w may see fit to settle thereon."

The words "may see fit" connote a future contingency, to be
fnlflllcd only by an exercise of disereti(m. Those words thus con-

tcmplatc the exercise of Sccrciarial authority which did not come
into existence until the executive order w_ is.._led.

In the exercise of that authority tht Secretary might, some-

time after Decemhcr 16, 1882, permit to he settled in the re_r-

wl.tion Na.va.jos who were actually residing there when the execu-

tive order was i_sued. Conceivably the Secretary could, ilt his dis-
eretion, relate those rig'hts back to the day the exteutivc order

was ismmd. But, in m\'," event, rights thereby acquired would
be predicts.ted upon tile act of the Sccrtta_ 3, on some date sub-

sequent to Dteember 16, 1882,. ill granting such permi._ion, nune
pro tune or otherwise, and not upon the f.orce and effect of the

executive order ittdepeudcnt of suei_ Secretarial action.

Defendant a.ppears to concede that any right or interest the
Nava.jos have in the 1882 restrva.tlon must arise from Secretarial

action pm'suant to the "such other ITtdians" clause of the execu-

tive order. _-°

But it also a.ppeam to be defendant's l)osition that the admin-

istra.tive intent in using this "such other Indians" clause was to

12In defendant's reply briei:, for examl.de , if. is stated that "The 'Navajo
interest' in the Exe(:ative Order area neees_rily arises from Secretarial
settlcmcnl; thereon of Navaj_ :[ndians, meml_n's of the Navajo Tribe."
Later in the same brief defendant states: "W,_ are quite certain the court
will find that the Navajo Indians _,re those referred to in the Executive
Order as having heen _set_led thereon by the Seeretm 5, of the Interior
pursuant to such Executive Order.'"
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gt'ant immediate rights of use and oecupaney to Navajos then

living in the reservation area.. Thtls defelldant expresses the view,

in its ohjections to plaintiff's proposed findings of fact, that
the recommendations of C. H. Howard for the establishment of

a joint Western Navajo-Hopi reservation were accepted. De-

fendm_t alto calls attention to official expressions in later years
that it w_ls the intention in creating the reservation to set aside

the lands for the use and occupancy of the Hopi Indians and

for the use and oeeupmlcy of the Navajos then living there, in

,_ddition to permitting the continued settlement of Navajos within
the discretion of t])e Secretary.

There seems to be an inconsistency between defendant's con-

cession that any rights the Navajos have in the 1882 reservation

result fr,un the "such other Indians" clause of the executive

order, and his contention tha.t the purpose ill issuing the order

was to grant in_nediate rights to Navajos as well as Hopis. As

previously pointed out, the "such other Indians" clause colfld

only be effectuated h5, subsequent Secretarial action. It,s only

effect was to provide the Secreta_.5, with authority to take future

action, in his discretion, permitting Indians otl_cr than Hopis

to settle on the reservation. India.us whose rights in the reservm

tion are depen¢lcnt upon future official aet_s of discretion cart

hardly be said to have gained immediate rights 1)y virtue of an

executive order which authorizes the exercise of such discretion.

But aside from this seeming inconsistency, and a.paxt from the

conclusion expre_ed above that tire words of the executive order

disclose no such intention, tim extrinsic evidence refute% rather
than supports, the argument that it was intended by the execu-

tive order to _'ant Navajos inmlediate rights in the 1882 reser-
vation.

As stated above, J. H. Fleming had recommended a. small

reservation for the exclusive 1Lse of the Hopis while C. H.

Howard had recommended a velh, mneh larger reset'ration for

the joint use of the "Arizona Navajos," and the Hopis. Defeada3_t

contends that since the Secreta_5, w_s expressly authorized to

settle other Indians in the reservation, Fleming's recommendation

_or an exclusive Hopi rcserw_tion was necessarily rejected. De-

fendant _dso calls a.ltention to the fact that in his letter of

December 21, 1882, the ,qecreta15, advised Flenfing that his

recommendations "as regards the boundaries" had been accepted,
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nothing being said of ]?leming's rec,mmlendatiorLs tha.t the r_er-

ration be for the exclus'ive use of the Hopis. It ks ar_led from
these two cireumsta.neos that Howard's recommendatimt for a.

joint Arizona Na.va.jo-Hopi reservation was accepted.

In our view, the conclusion reached by defendant is not way-

ranted by the eireumstmmes relied upon. The most significant
fact in cmmecti_)n with the creation ,ff the 1SS2 reservation is

that the boundaries described in Hm executive order were those

which Fleming supplied in response to the instxuetion : "for rcser-

va.tion that wilt hlelude Moquis villages and agency a.nd large
enough to meet all needful purposas and no larger." :Had admin-

istrative offieiJs intended to create a joint Weslern Navajo-Hopi
rcsm_'ation, they wcatld not ha.vc confined it to an area which

Fleming thought was no larger than nce_.sary for tim Hopis,

an(] rejected the ]a.rger arc_ recommended by Howard for
joillt reservation.

It is true that Fleming's rccommcnda.liml for an ex[:lusive Hopi

reservation was not completely accepted. It w_s re.jceted to the

extent that the Seeretal 5, was authorized to settle other Indians

in the resem, ation ill the future. This explains why Fleming was
advised that his recommendations "as regards the 1)oundaries"

had been accepted, no like advice heing givol with respect to
his recommendation for an exclusive Hopi reservati,-m. But this

fa.lls fa.r short o[ establishing an intention to accept Howard's
recommendation £or _ joint reservation from the outset. The

latter possibility is negated not only by the fact that Fleming's
restricted area recommendatie,ll was aeecpted_ but 15' the fact

that the Navajos were not named in the executive order.

It is probable that :Howard's reconunendations had nothing
wha.tever to do with the insertion of the "such other Indi,'ms"

clause in the executive order. This w,_u a customa_ 5- pro_dsion

in exec.utive orders of that period. ]'n :1 Ex. Order 195, ]" Knppler

916, dated April 9, 1872, a. reservation was set aside for named

bands of Indians in Washington Territory, "and for such other

India.ns as the Dept. of Interior may see fit to locate thereon."

Between tha.t date and D_cember 16, 1882, as sho_l by plain-
tifl"s exhibit No. 263, nine ,additional orders, setting aside reser-

vations for named Indian tribes, contained a similar provision.

On the olher hand, when it was decided to give immedblte

rescrvation rights to specific Indians then residing in the area,
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in addition to the named Indies for whom the reservation was

principally created, officials -knew how to make this clear in an

executive order. Jtust four days prior to the issuance of the
order of December 16, 1882, sn ex_utive order was ia_,ued e._ab-

_.,fla Bend reservation. It was therein recited that thelishing the ""

reservation w_ created for the "... Papago a n_l other [_wlia_Ls

_ow settled there, and such other Indians as the SeeretaD, of

the Interior may see fit to settle thereon." (Emphasis supplied.)

The tre_ty ot_ 1838 with the New York Indians, 7 Star. 500, pro-

vided that the Senecms should have, "For themselves and their

friends, the Cayugas and Onondagos, residing among them, the

easterls_ part of the tract set apart for the New York Indians. ''_'_

There is _mother circuntstance, extriumc to the 1882 executive

order itself, which tends to indicate that it was not the purpose

to _'ant immediate rights to the Navajos b:_" issuance of that

order. By the Navajo treaty of 1868, 15 Star. 667, the Navajos
a_reed that they would relinquish all right to occupy any terri-

tory outside the reservation thereby created, retaining only the

l:ight, under limited eireun_stances, to hm_t on contiguous un-
occupied lands.

The Nava.jos were relea._ed from this undertaking to the extent

that _eeifically descrihed additions were made to the original

N_va.jo reservation by executive orders issued on October 29,

1878, and January 6, 1880. TM Had it bee_L the intention of the

administration to grtmt Navajos, by issuallee of the 1882 order,

I._A similar technique has been employed since 1882, when it was in-
tended tlmt Indians other than the primary tribe were to have immediate
rights. In II Executive Order 7, :IV Kappler 1003, dated July ]7, 1917,
the Kaibab Indian reservation was established, "For the use of the Kaibab
and other Indians now residing thereon, and for such other Indians as the
Secreta_, of the Interior mey locate thereon."

14The hrnvajos were shnilarly released from this treat), obligation on
several occasions subsequent to December 16, 1882, but again, in each
ease, specific reference was made to the Navajo Indians and their then-
existing reservation. On May 17, 1884, President Chester A. Arthur
withheld from sale and settiemen_ as a reservation for Indian purposes,
lands that later were added to the Nawljo Indian Reservation. Act of
June 14, 1934, 48 Star. 960. Simil,_r action was taken by President
"William McKinley ,m Jalmals' 8. 1900, nnd by Presideat Theodore
Roosevelt, on Novcmher ]4, ]901, b,-,th o'_ these additions to the Navajo
.Indian Reservation being effectuated by the Act of ,lune 14, 1934, supra.
On November 9, 1907, the Navajo Indian Reservation was again enlarged

by executive order.
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an immediate further release from their treaty obligations, we

would expect to lind some mention of the Navajos in that order.

We ]lave not lost sight of defendant's reliance upon official

expressions o£ opinion, ,rode _Lt wLrious times, subsequent to 1882,

with regard to the administrative i_ltcntion in creating that reser-

vation. In its briefs defettd_mt relies upon two statements of

this kind. One of these was the statcmcltt of Superintendent Leo

Crane in his report of March ]2, :1918. The other was the state-

ment of Acting Solicitor Felix N. Cohen, in his opinion of June

ll, ]946,. 59 I.D. 248, 252. But there were Mso ma_ W other

similar official expressions to the effect that it wa.s the interltion,

in establishing the 1882 reservation, to give Navajos then living

ill the described area, rights of use and oecupa_ley co-equal with

those granted the Hopis. _ On the other hand there arc a ntrmber

l_The l:,_:ineipal stateJnents ,,[ this kind were the following: (1) In

his 1912 anmml r(_port, Lco Crane, then Superintendent of the ]:Iopi

Reservation, stated: "... These Navajos wm'c permitted _o remain on

the rescrvatlon, having a right of occupancy, when the rescrve was created

by executive order ol_ December 16, 1882."; (2) in his letter of June 22,

1914, addressed to the Commissioncr o1_ Indian Affairs, Superintendent

Crane stated: "... Those Navajoes who resided on the reserve at that

tinm (Dccemher 1(;, 1882), had a right of occupancy, and it is not under-

stood that this right has dbainishcd."; (3) in his letter of Jiffy 7, 1915,

addressed to the Commissionel:, Superintendent Crane stated: "... Owing

to the langamge of the Executive Order creating the reservatiou in 1882,
it would seem there is no authority for the deportation of Navajoes, nor

is there any location to which tile,,, might be deported .... "; (4) in the

report made by Inspector H. S. Traylor to the Bureau of Indian Affairs,

on June 6, 1916, he stilted: "... The Navajos were thc occupants of at

least a pert of this territory be_'ore the Executive Order was made, and

there is no doubt but that they axe entitled to _part at this time . . ." (In

tiffs report Tr_ylor incorrectly paraphrases the executive order as follows :

"... it was done for the exclusive use of the Hopis and such other

Indians as may be residing there . . ."); (5) in a report dated March

12, 1918, from Superiateudent Crane to the Commissioner of Indian

Affairs, the Superintendent stated: "The ]an_,_mgc of the executive order

of 1882 practically guarautces to those Navajos or other Indians residing

on Moqui at that tim,:' equal rights with the ttopi."; (6) on May 18, 1920,
during the testimony of Rol)crt, E. L. Daniel, Superintendent of the Hopi

Reservation, before a subcommittee of the Committee of Indian Affairs

of the U. S. House of Reprcscnt_ltives, the following co/loquy occurred:

"Mr. Daniel. The r,,servation was created by Executive order for the

]:lopi ]udians, and the usual jigger in all matters pertaiaing to Indian

reservations slipped in in the 5ran of 'such other Indians that might

belong on the reservation,' (an crroacous paraphrase of the order). 5fr.
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Carter. That lets the Navajo in? hIr. Daniel. That lets the Navajo in. It

happened at that time that there were practically as many Navajos oa

the reservation as ttopis," (this was not a correct statement, as there were

about eighteen hundred Hopis and three hundred Navajos itt the reserva-

tion area ia 1882).; (7) under date of July 26, 1924, the chief of the

land division of the Department o2 the Interior, sent a memoraudum to

the inspection office of that department, ill which it was said: "... the

order of 1882 would seem to include them (the Navajos), or at least those

who were there at that time."; (8) in a letter dated September 29, 1924,

sent by Charles t-L Burke, Connuissioner of Indian Affairs, to several

Hopi leaders, it was stated: "It is believcd this lan_mge (of the executive

order) was intended to permit Nawljo Indians who had lived on the

reserve for many years to continue there."; (9) in a report dated M:ay

12, 1928, sent to the Comnfissioner of Indian Affairs by C. E. Farts,

District Superintendent of the Southern Pueblo Agency at Albuquerque,

New Mexico, it was said: "... with the establishment of tile reserve in

1.882, the Departmellt and tim President, not nnmindflfl of the rights

of the Navajos as well as the ]-Jopis, created the reservation _'or the

use aKld occupancy of the Hopis and 'such other Indians as the Secre-

tary may see fit to settle thereon,' and since tile Navajos were there in

possession, control, and use of vast range sreas, the provision was

wmTanted."; (10) in a letter dated September PA, 1932, sent to Otto

IJomavitu, then President of tlle :Hop[ Council at Oraibi, O. J. R.hoads,

then Comnfissioner of Indian Affail_, said: "This language 'for the use

and occupancy of the ]_Ioqui and such oilier Indians, etc.' was pur-

posely used so as to not only provide a reservation for the Hopi (Moqai)

Illdiaus but also to takc care of a la]_e number of Navajo Indians who

were then living within tile Executive Order area, as reports on which

the Executive Order withdrawal was based indicate that the pullmse

of the withdrawal was for the joint benefit, of the Hopi and Navajo

Indians living within tile area."; (11) in a memorandtLm to the Sec-

retary, dated December 20, 1932, Commissioner R,hoads said: "... At

the time o£ making the above Executive Order withdrawal it was in-

dicated by the Government field officers in their reports that in addition

to the Hopi ]'ndians a considerable number of the Navajo Indians were

living within tile area withdrawn. _ence, the Iangu,_'e used in thc

Executive Order was designed to take care of the rights of both gToups

of Indians in their joint use and occupancy of the lands."; (12) in a

conference between leaders of the Hopi Indians and officers of the

Office of Indian Affairs, held on April 24, 1939..]'ohn Collier, Commis-

sioner of Indian Affairs, stated that "... the Hopi-Navsho Reservation

[was] set aside by the President for the Kepis and other Indians resi-

dent there .... ": (13) in an opinion rendered to the Secretary on

2"use :17[, ]946, Felix S. Cohen tiles acting solicitor of the department,
stated: ". • . it was the intention in creating the reservation to set aside

the lands for tile use and occupancy of the Hopi Indians and for the

use and occupancy of the Navajos then living there, and to permit the

enatb]ued settlement o¢ Navajos within tile area in the discretion of

the Secretary . . ."

FCHP01008



23

of official exprc_ions to the contrary effect. TM

In our view, such eonuncnts and expressions of opinions, even

though coming from offieia.ls of the s_lme ,_ency in the course

of their administrative duties, are not competent evidence of what

other officials, back in 1882, intended when they framed and

obtained issuaJme o_ the executive order. Probably none of tho_

conunenting officials had access to as complete a record concerning

the events and cirettmstat_ees le:tding up to issuance of the 1882

order as is uow bei'orc this court. As indicated by the words

which they used in making these conmlents, several of these

officials were apparently ua_.ware of the exact la.nguagc of that

order. We must draw our own eom:lusions based on our under-

standing of the facts as they have beea presented in this case,

lt_The plqncipal statements of this kind arc: (1) On October 10, 1888,

l_. V. Belt, then Ctfief of the Indian Divisioa, advised tile Secretary

that the reservation "... comprises no lands set apart for the Navajoes
"' (2) m_ the same date the Secrctal:,, of the IiLterior. William F.

Vilas, wrote to the Secretaa'y of War, giving the idenlical advice;

(3) on December 18, 1890, the Comnfissioucr wrote to the Secrehu'y:

"It is veL_" desirable ttmt tile h_avajos should be forced to retire from

the Moqui reservation . . ." (4) on :I%brual_' 10, 1912, C. 1_'. Hauke, then
Second _kssistant Commissio_xer of ]mth_R, Affairs_ writing to Leo Cranc_

then Superintendent of the Hol_i ll,dian Sc ool at Keams Cauyon,

Arizona, said: "In considering the proposition for a divisioa of the

rcser_ation, due weight should bc givcJi to the fact that the rescrvatioa

was created primalqly for the _[oqui (Hol,i) Indians, though it was

also provided that the Secretary of tbc Interior might in his discretion

settle other Indians thereon."; (5) during hearings before a subcom-

mittee of tile Committee on Yudian Affairs of tlm D'. S. House of Rep-

resentatives, held on December 6, 1917. E. B. _[erritt, Assistant Com-

missioner of Indian Affairs, stated: "... we have not considered

seriously the question of exeludiu_ tim Navajos from the area set aside

primarily for the Moqui Indians."; (6) in a report, datcd July 25.

1930, sent by H. H. ]_ske, field represent_ltlve of tim Indian Service, to

the Commissioner, commenting upou SupcJqntendent Crane's report of

March ]2, 1918, in which i_ was stated that the executive order "prac-

tically gularantees to those Navajos or other Indians residing on Moqui
at that time, equal rights with tim Hopis," Fiske said: "... There is

nothing in the wording" of the Executive Order to indicate that time

of residence had anything to do with tl_e question; but that tbe Seere-
tary of tl,e Intelqor might hal.reduce s,mh Indians, of tribes other titan

the Hopis, ,,s he might see fit t_* do from time to time."
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on our anal,_'sis of the langnlage of the order, and on our view

of the applicable law. 1_

Our conclusion, based on all of the considerations discussed

n.bove, is that neither the Navajo Indian Tribe nor any individual

Navajo Indians, whether or not living in the reservation area

in 1.882, gained any immedia.te rights of use and occupancy therein
by reason of the issuance of the executive order.

Settlement of N_tva..ir, s in the 1882 Reservation

It follows from what has just. been said that if the Navajos

ha.ve acquired any right or intere_ in that resem, ation it must
have been because, subsequent to December 16, 1882, they were

settled ttmrein l)ursuant to the applicable provision of the execu-

tive order of that date. _s Thc exact langqmge of the provision ill

question reads as follows: "... and such other Indians as the

Secreta_T of the Interior may see fit to settle thereon."

]n discussing the meaning of this provision, defendant directs

attention to the ch_'aeter of the _eupancy which must be shown
to exist in order to establisll that "other" Indians were settled

in the reserwtion. Indians other tha_l the ttopis are to be re-

garded as settled in the reservation, he argues, if they use and

occupy such lands for residential and incidental purposes, in

Indian fashion, and if such use and oeeup,*mcT is of a continuing

and pernnmcnt nature as opposed to a transitory or teml)orary

occupancy.

lVThese post-1882 official comments and opinions may be relevant to
the entirely different question of whether Navajos were later settled in
the reservation with thc permission of the Secretary.

1sit was theoretica]ly possible for the Navajos to hare acquired an
interest in the reservation subsequent to December 16, 1882, by some
other means, such as by Presidential or Congn'essioual action, ttowever,
the Nravajos make no claim of that kind, nor would the record support
such a claim. Moreover, the Act of July 23, 1958, negates any such
alaim. In the lan_mge of that act it is declared that the lands
are held in trust for the Hopi Indians "and such other hldians, if any,
as heretofore have been settled thereon by the Secretary, of the Interior
pursuant to salch Executive order." The statutory tlalst therefore is
not for the benefit of any unnamed Indians who were not "settled"
in the reservation pursuant to the "such otber Indians" provision of
the executive order.
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In reaching this conclusion defendant applies, by analog,, the

mea_ling which courts have attached to the terms "settlement"

,_md "settled" as used in the Homc.,_end Law, 43 U.S.C. § 162,

166.19 lie also likens thc chax_cter of use aJld occupancy by
"other Indians" contemplated hy the executive order to that

which nmst be found ta exist, in order to establish aboriginal

Indian title.'-'" ]:)efendant rJms seen_ to make the te_ut exclusively

one as to the charactcr of the use and occul)ancy, no mention

being made of the role the Secretary must p]a_" in order for
"other Indians" to obtain rights as settled Indians.

Plaintiff, on the other hand, places the emphasis entirely upon
the part the Secretary must play. He arg_ms that however con-

tinuing and pm_mnent the use and occupancy of other Indians
may be. they cammt acquire rights in the 1882 reservation as

"settled" Indians, unless the Secretary has, in the exerci_ of

his discretion, "settled" tJlem in the re_rvation. Plaintiff con-

tends that neither the metaling attached to the tin'ms "settlement"

or "settled," as nsed in the Homestead law,:_ or the character

of use and occupanm, a_sociatcd with aboriginal Indian title, is

10The Supreme Court in Great Northern Railroad Company v. Reed,
270 U.S. 539, 545, speaking of the Homestead hut, said : "The, tenn 'settle-
meat' is used as comprehending acts done oa the land hy way of estab-
lishing or preparing t_ establish au actual personal residence--growing
thereon and, with reasonable dillgenee, arrangin_ lo occupy it as a
home to the exclusion of one elsewhere." See also, Alzna Bawes, 32
L.D. 331.

00In this connection defendant refers t_ statements conccnfing the
kind of aboriginal use and occupancy which will constitute "Indian
title," as set out in U_lited States v. ,S'm_ta Fe Pacific Railroad Com-
pmly_ 314 U.S. 339, 345; Mitchelg v. U_tited States. 34 U.S. 464, 486;
Alcea Braid of Tillamook v. United Strifes, 1.03 C.Cls. 494, 558; and
Assiaiboi_e v. U_dted States, 77 C.CI. 347, 368. In the Smtta Fe case,
the court said, at page 345:

"Occupancy necessa_, to establish aboriginal possc_ion is a ques-
tion of fact to be determined as any other question of fact. If it
wcre est_blished as _ fact that the ]ends in qucstion were, or were
included in, the ancestral ]mum of the Walapais in the sense that
they constituted definable territ,n 5, occupied exclusively by the
Walapais (as distinguished from the lands wandered over by many
tribes), then the Walapais had 'Indian title' which, unless extin-
guished, survived the railroad gq'ant at' 18(;6."

'-'JPlaintiff argues that the Homestead law ref(n_ to the act of the
individual seeking the benefit of the law, no ndministrative official being
called upon tO "settle" anyone.
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helpful in eonstmfing the words "to settle," as used in the Execu-

tive Order of December 16, 1882.'-"-" Pie.thrift concedes that his

research has t,hro_nl but little light oll the question of what act

the Seeret_ry nuL_-t perform to "settle" other Indim_ on the
1882 reservation, and believes defendant's re.arch has been sim-

ilarly Unl)re, luctive.

We are of the opinion that neither the test as to the character

of use a.ml occupancy of "ether" Indians, a._ suggested by dc-

fend_mt, nor the test ns to whether the Secretary acted to "settle"

uther Indians, as suggested l)y plabttiff, is alone sufficient in
determining whether "other" Indim_s have been "settled" on the
1882 reservation. In our view, Indians other tha.n Hopis acquired

ri_'hts in the 1882 reservation under the executive order pro-

rision in question if: (1) such Illdians used a.nd occupied the

reservation, in lndia,n a'ashion, a_ their continuing and perma-

nent area of residence, and (2) the undertaking o_ such use

and occupancy, or the continuance thereof, if undertaken without

advance permission, was authorized hy the Secretary, exercising

the dise.retio_ vested in him by the exeeutive order.

The g,meral principle just stated provides a sta_'ting point for

¢mr diseussion, tit dc, es not dispose c,f all the legal problems to

he encountered in determining whether the Secretary in fact

settled an.v Navajos b_ the 1882 resel_,ation. Nor does it provldc

any guidance an to what effect Secretarial settlelnent of Na.va.jos,

if any were settled, had on pre-existing l:Iopi rights in the reser-

vntion. These are (tuestions whieh eaa hest be dea]t with an they

emerge dnring the course of the following discussion.

The evidence is overwhelming that. Na.v._jo Indians used Nld

occupied pa,rts of the 1882 reservation, in Indian fashion, as their

eantirming a.nd pc,rmanent area of residence, from long prior to

the creation of the reserwttion in 1882 to .luly 22, 1958, when

u'-'Plaintiff e_.,ntends that while Indian title as interpreted by the court
with respect to Indian reservations has been determined to he the right
_t:.' c_t, cllpallCy cud [ise_ 11o ease lifts l)eell fOiled WI}lieh lllakes tile ee)nvelNe

t,rm_, that such title ean be created by merely using and occupying the
land. Moreover, he in effec.t argues, the concept of aboriginal title no
mare than that _,f setthmmnt under the Homestead law, involves nd-
ministrstive action, while under the Executive Order of December 16,
1882, such action is a specific requirement.
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any rights which any Indians had acquired in the reservation
became vested. "-'._

Tile Navajo population in the reservation steadily increased

during all of this period. In 1882 there were only about three
hundred Navajos living in the are'l. By 1900 this llad increased

to 1,826. In 19].1 the Navajo population was cstimated to be two

thousand, and by 1920 this had grown to between twenty-five
and twenty-seven hundred. The Navajo population climbed to

3,319 by ]930,. and to about four" thous_md by 3936. About six

thousand Nav<jos were living within the r_ervation in 1951.

By 1958, the Nawjo population probabl,v excecded eigllty-eight
hundred.

The use and occupancy of the reservation area for residential

purposes by a constantly increasing number of Navajos, is there-
forc definitely established, and we have so found. But the critical

question is whether such use and occupancy was by authority

o£ the SecI_tary, granted in the exercise of tire discretion lodged

in him by the executive order to "settle" other Indians on the
reservation.

None of the twenty-one Secretaries of the Interior who served

from December 16, 1882 to Jtdy ,22, 1958, or any official author-

ized to so act on behalf of any of these Secretaries, expressly

ordered, ruled or announced, orally or in writing, personally or

through any other official, that, pursuant to the discretionary

power vested in him under the cxocutive order he had "settled"

any Navajos in the 3882 reservation, or had authorized ,-my

Navajos to begin, or continue, the use and occupancy of the

reservation for residential purposes.

In the absence of any order, ruling, or announcement of this

kind, defendant produced evidence on the basis of which,, he

urged, such Sccrciarial act or acts of discretion should be implied.
This evidence relates to slmh mattem _ the extent to which

administrative offlci_ acquiesced in the knox_n_ presence of Nava-

jos in the reserwttion and the rea.sons therefor: the extent to
which (1overnmeut ass'ista.nec w_s rendered to Naw_jos in the

reservation as compared to that rendered Io Hopis 'rod the rea-

'-'aIn Heali_g v. Jones, ]74 F.Supp. 211, 216, we held that from ?l_e
date of the enactment of the Act of July 22, 1958, 72 Star. 402. the
beneficiaries of the _;rust thereby created "had a vested inicrest therein

capable of judicial rceog_fitiou and protection."
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sons therefor; and the i,_sua.nec of offleia,l pronouncements con-

cerning the respective rights of the Hopis and Nav,'tjos in the

reservation and the offieia.lly-asserted basis for rights so recog-

nized. Plaintiff produced counter evidence of the same general
character.

We turn to a. discn.'_sion of that evide_ee.

For a period of nea.r b' six years _olIowing issuance of the

executive urder, the known presence of a relatively small nmnber
of Navajos in the 1882 reservation was neither condemned nor

sanctioned by administrative officials. These Navajos were not

officially labeled as interlopers and nr_ effort was made to eject
them from the resem, ation. On the other hand, they were not

publicly recogmized as imving a.ny rights in the reservation and

they were pt.ovidcd with no a&sistanee or supervision of the

kind which, on a modest scMe, w_s being supplied to Hopis. 24

We conclude that nothing oeeurred during this initial period

which would warrant the finding and conclusion that the Seers-

tat3" had, by implication, settled Navajos in the reserva.tion lmr-

snant to the "such other Indians" provision of the 1882 executive
order.

On September 20, 1888, Inspector T. D. M:areum rcported to

the Office of Indian Affairs that /:lopis wen? complaining of

Navajos "on their reservation," with flocks and herds, des_croying

Hopi crops and ruining their grazing lands. On September 26,

1888, Herbert Welsh, Corresponding SeeretaL'y of the Indian

Rights Association, wrote to William P. Vilas, Seereta.tT of the

Interim'. He told the Secretary of complaints he had received

h'om Hopis concerning injuries inflicted upon them as a. result

of "the continua.] intrusions and depreda.tions" of the Na.va,jos.

"-'4In Au_lst, 18811, $. S. Patterson, then the Navajo Indian Agent,
held a genera} emmcil of Indians at Keams Canyon, wi_;hin the 2882
reservatiou. I:topis representing five villages an,1 thirty to forty Navajos
living i,, the vicinity of Keams Canyon. attcndM this meeting. The :I-Iopi
rcpresenh_tives favored the estahlishment of a school at I(eams Canyon,
aml promis,_d to scud sixty 1:os,'venV children from the villages. A few
Navajos alsu said they wt,uld send their children to this school. Patter-
son reported this to the Washington office but the record does not indi-
cate whether a,:comnmdativn ,,fNavajo children at this sob.el was ap-
proved and, if su, whether any Navajo children attended during these
first years. The sehoul at Keams Canyon was opened in 1887.
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Welsh suggested that a milit_'y force he sent to the area for

the purpose of holding a council with the NavQos to inform

them that the dcprcdatio]_s must cease.

These two reports wcre turned over to R. V. Belt, Chief, lndian

Division, for consideration. On October 10, 1888_ Belt sent a

memorandum to the Secretary expressing approval of the recom-

mendation that a military expc_lition he sent to the area. He
concluded this memorandum with these words:

"The Moquis reservation was established by Executive Order

of December 36, 1882, for the Moqui and such other Indians

as the Secretary of the Interior may see fit to settle thereon.

It comprises no lands set apart for the Navajoes and no

Navajoes have been settled thereon by the Department."

On the same day on which this memorandum wa.s written, it

was received by Secretary Vila& Later the same dK/, he wrote

to the Secretary of War requesting that a company of troops

be dispatched to the area with instructions "to remove all Navajo
Indians found trespa.ssing with their herds _ld flocks an the

5Ioqui reservation and to notify them that their depredations
must cease and that they must keep withiu their own reserva-

tion." In this conununication Secretary Vilas also made the
identical statement that Belt had made to tha effect that no

Navajos had b_..en settled in the reservation.

We do not agree with defeudant that the Secretary's statement

should be diseountc<] because of the expedition with which he

acted after rceciving the memorandum from Belt. To the extent,

however, that this statement represents an expression of opinion
by the Secretary, as to the meaning of the 1882 order, or as to

what some previous Sceretaxy did or did not do in the wa_, of

settling Navajos in the reservation, the quoted statement is not

competent evidcn,,_e. Our view as to this is identical with that

expressed earlier in this opinion in discuKuing whether the Nava-
jos gained rights in the resel_-atiol_ on December 16, 1882.

But Vilas had been Secretary el' the Interior since January 16,

718SS. His slatemcnt therefore represents the best possible evi-

dence that between January 16, 1888 and October 10 of lhat

year, when the statement was made, no Navajos were settled in

the reservation by Secretarial authorization. Wc so find and

conclude.
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The military expedition which Secretary Vilas requested
reached the reservation in December, 1888. Due to the fact that

winter was eolnh_g on, Naxajo movement in the are_ adjacent

to the Hopis was at a minimum. Forcible removal of Navajo
families at. that thne of year would a.lso have caused great has'd-

ship. For these re{_sons the officers in charge of t.his expedition
determined not to force an immediate evacuation. Instead, they

confined their action to a. show of force and a. warning that

depredations must cease. 25

Officials in the Office of Indian Affa.it._ were advised of this

development trod were apparently eonto.nt, to let the militm.'y

proceed under the new I:,lan. Dcfendaa_t believes that, in view of

this aequie.,_.enee, it. should he inferred tha.t t.he Secretary had

implicdiy settled these resident N_vajos in the reservation.

We do not. agree. C_nly a short time before, the Secretary

had expressly stated that he had not settled any Na.vajos in the
reservation. Tlmre were m, official pronouncements during the

months which followed indicating a change of position. The

decision of the military aga.ilu_t forcible ejection of Nr_va.jos was

not based on any supposed rights the Nava.jos had acquired in

the r(..servation by settlement or othel_vise. This considerate treat-

mcnt was professedly motiv_ted, as Indian Office officials knew,

by tl desire to avoid inflicting hardships on Nava.jo families,
where not immediately neeeasaLa, to protect, the Hopis. If there

was any other motivation it was prob_d)ly the desire to avoid

:mta.'.ronizing the a.ggressiw'_ Nava.jo Indian Tribe at a time when
the Oovornment was seekiug to maintain peace witla the Indians

of the West.

In the snmmcr of 1.889, there were renewed complaints of

Navajo encroaehmcnts upon the Itopis, the theoretieN twelve-

mile limit prescribed by Col. Ca.rr apparently being disregarded

l)y the Na.vajos. From the beginning to the end of 1890 there
were further eonllda.ints of this kind. The t:Iopis living at Oraibi,

the largest ttapi village, ceased sending children to the Keanrs

_r,It was &rang this period that Col. E. A. Cam', co,remanding officer
at ]_org Wingatc. New Mexico, wrc,te to Navajo Chief Sam Begody. The
colonel asked Chief Beg(,dy to notify the Navajos in the 1882 reservation
tha_ they had no right to move nearer to the Hopi villages, and that
they must move Imck and stay "ab least, twelve miles away from the
._£oquis .... "
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Canyon school, partly because of the Government's failure to

protect, the Hopis from the Navajos.

In February, ]890, Commissioner T. J. Morgan instructed

Charles E. Vandever, tile Navajo Agent at Gallup, New Mexico,

to immediately take energetic and proper steps, without endan-

gering the peace, to keep the Indim_ "... within the limits

of their reservation, and to return roving Indians to the reser-

vation." Tile onls_ Indians excepted from this order were those

who had settled upon l,qnds outside of their reservation for the

purpose of taking homesteacks. No Navajos ]lad moved into the

]882 reservation for that purpose, because that area had not

been opened for homes_ceading.

• It follows that, under Commissioner Morgan's instructions, all

Navajos then in the 1882 reservation were subject to removal.

They could not have been removed if they had been settled in

the reservation by Secretarial authority. Hence the instructions

indicate that from• June 10, 1889, when Morg_m became Commis-

sioner, to Fehl_ua_ ', 1890, when the instructions were issued, no

Navajos had been settled in the 1882 reservation by Secretarial

authority.

On December ]6, 1890, special agent George W. Parker sent

a telegram to the Commissioner stating that a company of soldiers

should be sent at once to remove "trespassin,;" Nv.va.jos from

among the IIopis, and to arrest rebcl|ious Ocnibi Hopis who
refused to send their children to the ](cams C_nyon school. The

Commissioner telegr,n.phed Gener,_l McCook at Los Angeles and,

on December 17, 1890, a military expedition was sent on its

way. e_ On December .22, 1890, "she Commi._ioner sent instructions

to Parker to eoopcrate with the troops and school superintendent

:Ralph P. Collins "in such way as may be proper to eject the

Navajos from the Moqui countl3" to protect the Moquis from
the former..."

The troops reached Kea.ms C_myon on Christmas Eve, 1890,
and shortly thereafter, with their use, the revolt of the 0raibi

ttopis against, the Keams C_myon school was broken. Winter

being ah.e_ldy well advanced, the Navaj_ were not on the move

_lOn December 18, 1890, the Commissimler made a full report of
developments to Ihe Secretary of the :Interior, statin_ that "It is vet3..'
desirable that the Navajos should be forced to retire from tile Moqui
reservation .... "
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and Lt. Charles H. _;riel_on, in chnl\qe of flae troops, reported

that he sa.w no N_Lv_io herds in the vicinity of the Hopi villages.

Lt. " " • .I_rle_son _pparently did not ha.ve instructions to carry out

the C.onmfissioner's plan to have Navajos ejected from the Hopi

eou,mT. Instead. his instru,_.tion_ were to hold interviews with

the Navajos and explain to them that they shotfld craze molesting

the ttopis.

Again, the Washingtcm c,mee a.ppaa'ently acquiesced in the de-

eision of the militaL'y not to fm'cibly eject N,_v_jos from the
1882 reservation1. But. as i_ the c_se of the similar attitude

adopted I)3, the Commis._ioner's office in 1888, we do not believe

that implied Secrctaria] settlement, of Navajos is to be inferred

from such acquiescence.

There were a.ppa.rently t.wa reasons why it. was decided ]ant

to use force on this occasion, neither of which wm_ predicated

upon the view that the Na.wjos had rights in the reservation,

howcvm" acquired. One of these was that, until the 1882 resmwa-

tion boundary lines were distinctly marked, Nava.jos couh] not

bc blamed for entcrb_g' that area.. The other w_ that every effort

was being made at this time te avoid antagonizing the Navajo
India.n Tribe. Thus Lt. Grim'son was irtstructed by Capt. t:l. K.

Bailey, a.t Los Angeles, that he should he yew "_mrded" in

his action, especially towards the Navajos, "a.nd undm" no cir-

cumstances, if it can be a.voided, will any harsh measures be
taken towards them at this time. '''-'_

Ea.rl'y in 189], Parker, Na.vajo Agent Da.vid Shipley, School

Superintendent C.ollins, and Thomas V. I(eam, _ pion_'.r of the

area., decided that the most feasible way of meeting the immeditlte

lwnblem was to prescribe a. circulaa" bounda.tT a.round the ttopi

villages, baying a. radius of sixteen miles, within which the

Nava.jos were instruel,:d not to enter. They proceeded to do this,

ma.rking the circular boundary by mounds and monuments.

The Cmmnissioner was advised el' this plan, being told that

both the Hopis and Nava.jos were agreeable thereto. The Com-

missioner a.ppnr,mtly a.equiesced in the arrangement, although

it was never expressly eonfirmed hy the Washin.e'_,.m office. This

27That the Washingffou office shared this reluctance to rile the Navajo
1.ndian Tribe at this particular time is evidenced by the directions Parker
received from the Commissi,mer on December 22, :1890, "... to exercise

prr, per care and tact not to inflame the mirtds of the Navajos and en-
danger an outbreak with them .... "
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1891 line is referred to in the record and briefs as the "Parker-

Keam" line. In what turned out to be a coloasally over-optimistic

statement, tile Commissioner, on Januars., 30, 1891, reported to

the Secretary that the affairs between the tlopis and Nava.jos

in the vicinity of Ke_lms Canyon "have been brought to a..satis-

factory conclusion."

The significance which dcl'endaut draws from establishment

of the so-called Parker-Keam line, is prcdicnted on the fact

that it oper,_ted to assure Navajos residing outside that line but

inside the 1882 reservation that they would not he disturbed.

We arc asked to infer therefrom that. by implication, the Secre-

taD" settled Navajos iu the 1882 reservation, but outside of the
Parkcr-Keam line.

If this circumstance were considered independently of all the

other events of the period, such an inference ntight be warranted.

But immediately prior thereto the Commissioner had ordered

the removal of Navajos and had ouly acceded to le::s stringent

measures out of considerations unrelated to any claim of right

in the Navajos. During this same period the Governnlent was

rendering substantial assistance to Hopis in the resct'vation but

none at all to resident Navnjos unle._ a few Navajo children were

then attending the Keams Ca_won school.

Moreover, the ,dguifieance to be attached to the e:_tablishment
of the Parker-Kcam line must be judged not alone in the setting

of circumstances which then existed, hut also in the light of

subsequent cve_lts. There arc many instances in the long history
of this eoutrove_._y in which an interpretation of a particular

occurrence, perhaps justified by immedi,qtely surrounding eireum-

stances, proves unwarranted when considered in a broader con-

text. As we sha31 shortly see, ,qdministrative action in the years

immediately folloudng cstablkshment of the Parker-Keam line

negates the view that any Navajos had previously gained rights

in the reser_,ation by Secretari_d settlement or otherwise.

We therefore conclude that 1)r_mtieal considerations, unassoci-

ated with any official reco_lition o1' Navajo rights, dictated acqui-

escence in the attempt to solve the problem by means of the

Pa.rker-l(eam line. Up to early 71891, no Secrctal'y of the Interior

had settled any Nava.jos in the 1.882 reservation.

Early in 1892, administrative officials put into effcc_ a plan
to allot lands to individual Iudians in thc reservation. While,
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under this plan, Nava.jos in the reservation were not permitted

to be uprooted in order to allot lands to Hopis, neither were they

permitted to receive allotments then_selves. No Indian was allowed
an allotment unless Iris father or mother was a Hopi. es This

distinction between rights accorded Hopis and Navajos is explain-

able only on the hyp,_thesis that the Navajos in the re._ervation

were not then settled Indians within the meaning of the 1882

executive order.

Several years were then to p_¢._ before there would be other

events c,f si-nlifieanee. In ]899, the superintendent of schools at

Keams Ca.nyon com:r, lained of Navajo depredations and urged
that the Navajos 'be retnrued to the Na.vajo reservation. The

Washington oNe_, however, decided tha.t nothing should bc done
"as the Na.vajoes have alwa.ys trespassed upon the Moqui resn.

• . ." The following year, rejecting a proposM that traders on
tire reserw_.tion not be permitted to do lmsiness with Navajos,

the Commissioner said that it was not practical or fair to ask

traders to keel) the "trespa._ing" Navajos out by refusing to

trade with them.

"It would apl)ear that ]_ the Na.vajos were then "trespa._ser._"

in the reservation, as they were a.uthr_ritatively labelled, they

wer,_ not settled Italians within the meanin_ of tire 1882 ardor.

The described {:_overnment inaction is not necessarily inconsistent

with that label. Refusal to ejeot Na.vajos at this time may well

have heen motiw_ted by the same considerations which led to

::equics,,enee in the military decision against ejeetment in prior

years. Refusal to restrict the traders in the maturer proposed

was specifically attribute,] to the hardship this would place upon

tradet.'s rather than any rights which had been acquired by the

Nawljas.

Again, several years elapsed .before there were other occur-

renees relevant to the question raider discussion. In Part II of

the Indian Department Appropriation Act of March 1, 1907,

34 Stat. 1015, under tile heading "Arizona" (34 Star. 1021), the

Seeretary of the Interim' was tmthm'ized "to allot lands in sev-

eralty to the Indians of the Moqui Reservation in Arizona, in such

quantities as ma:y be for" their best interests..." It was further

provided that such a.llotments wottld be subject to the provisions

'2,_This first allotment pr,)jeet was discontinued in the fall of 1894,
without any allotments having been approved.

,If
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of the General Allotment Act of February 8, 1887, 24 Star.
388-391.

The then acting Commi,_ioner apparcJ)tly construed the words

"Indi,'ms of the Moqui ]_cserwJtion," as used in the 1907 act, to
include Navajo:_ then lnczlted in the reservation who intended

to remain there and who desired t_ receive _llotments. Thus, on

Februa_.3. 25, 1!)09, he instrtmtcd field ofl]eia.]s to allot ]ands in

the reservation to sa_ch Na.wljos. He further advised, however,

that Navajos living in the reservatiuu who declined to accept

allotments "ca.n be removed fcom the rese_,atiom" In conveying
these instructions, the acting Commissioner made reference to

the "such other Indialts" provision oi: the Executive Order of

December 16, 1882, stating that this provision provided "ample

authority" for the instructions which were given.

The clear intcndmcnt of these instructions, given by the author-

ized representative of the Secretary, is that Navajos then living

in the rescrva.tion who intended to make it their permanent

homes, and who indicated a willingness to accept Mloimcnts, were

thereby "settled" in the reservation pursuant to the a nthority

vested in the Secretao, under the executive order. All other

Navajos livin_ in the reservation, however, without reg_trd to

length of residence or intention t,3 make tim reservation a per-
maneut heine, were subject to removal and therefo:'e were not
"settled" at that time.

Approximately three hundred Nava.jos residing on the 1882

reservation indicated _ willin_mss to accept allotments, and

received ,_llotments subject to approval. In 1911 this second

allotment project was _bandoned, and none of the allotments to

N_vQos or others wa_s approved. These three hundred Nav,_jos
must nevertheless bc regarded as "settled" Indians, since the

only N_vajo permanent residents who were denied that status

under the acting Commissioner's ruling of February .9.25,1909,
were those who were unwilling to accept allotments.

It is not ascertainable from this record who these three hun-

dred Navajos were; which, if any, wore still living on July 22,

71958, _tnd residing in the reservation: or which of them, if rely,

had dcsceudanls liviug in the reservation on the latter date and,

if so, who were such descendants. It is therefore not possible,

on this record, to find that any N_vajos residing in the reserva-

tion on July 22, 1958, derived rights of use ,_nd occupancy by
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reasonof the fact that, hi theyears:1909to 1911,theSecret_t3"
hadsettledthree hundred unidentified Navajos in tile reservation.

There are severM reasons why, a.s we find and conclude, the

Secretarial settlement of three hundred Navvies ill the reserva-

tion in connection with the 1907-1911 allotment project, did not

effectuate a. Secretarial sett!ement o_ the Navajo Indian Tribe

in the 1882 reservation. Those reasons are: (1.) only three tmn-

dred of some two thousand Navajos then living in the reservation

were., settled in this manner; (2) the only N_Lvajos who may
he deemed to have been settled nt that time were those who

agreed to accept allutments, and the acting Commi..a_ioner ruled
that Navajos who declined to accept; allotments "can be removed

fr_m tile reservation": (3) l,he purpose of the _lot.ment system

heine to remove lands from eonununal o_mrship and place them

under indivi,]ual ownership (see Federal Indian L_w, Depart-

meat of the Interior, page 773), the _aet that the Government

indiea.ted a willingness to allot lands to Navados (these ¢'tllot-

meats were never approved) does not tend to show a purpose

to settle the Navajo Indian Tribe; and (4) events subsequent to

1!111 show that the Na.va.jos were not administratively treated

as n "settled" tribe.

It was during this second allotment period that administrative

personnel of the Office of Indiaa Affairs hegan to speak of Navajo

"rights" in the reservati,m. Writing to the Commissioner on

January 24, 1.911, Nopi Superintendent A. L. Lawshe said: "As
I under,tend the matter the two tribes now have substa.ntially

equal rights which should be preserved." C. P. Hauke, the See-
end Assistant Commissioner, making reference to this statement

in a letter to an official of tile Indian Rights A_s.soeiation, com-

mented: "The Superintendent's report indicates that he appre-

ciates the fact that the Na.vajos and Maquis have equal rights

on the reservation .... "

Neither lmwshe nor Itauke indiealed what they believed to be

the source ,_f the asserted "rights" oI_ the Navajos. There is no

indication that th,:y regarded tile Navajos ,as having been "set-

tied" l:ulrsuant to the exe,:.utive order. But if this ilfferenee is
warranted, it. still is not helpftd in the aSsenee of an indication

that the officials were rcI:,orting euntemporaneous administrative

action, ns distinguished from expressing an opinion as to past

action. Fina.lls', there is no evidence that these views were then

accepted or shared by the Secretary or the Commissioner.
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_,\re conclude that these statements of Lawshe and Hauke are

without sigmificanee on the question of whether Nnvnjos were
"settled" in the reservation. Nor were there, with the exception

of tile a.llotment instructions referred t,_ above, and action there-

under, any other events during this second allotment period,

from 1.9{)7 to 1911, from whieh it may reasona],ly be inferred
that Navados were "setth.<t."

During the seveniyear period t'ram 1.911 to the enactment of

3'la.y 25, 1.918,'-" the view first emerged in official circles that, by
virtue of the "such nther Indians" provision ,,f the Executive

Order of December 16, 1882, Navajos lhen ]ivina' on the reserva-

tion, and their deseeadants, had _equired rig.,hts of use and

occupancy. This vpiniou was filet expre._ed by Leo Crane, then

superintendent at Keams Cany(m, in his annual report for 1912.

It was repeated by him in 1914:1915 and 1.918, aa_d the same

view was expressed by Inspector H. S. Traylor in a. report dated

June 6, 1916.

These expr_sions of opinion would have si_tificanee only if

they manifested contemporaa_eous a.ction by the Secretary, or his

autimrized representative, settling Navajos in the reservation

pursuant to the. authority reserved in the executive order. But

neither Crane nor Traylor were shown to have anthority to act

for the Secretm.'y in such matters. It. is therefare not necessary
for us to determine whether thes" were purporting to do so, or

whether they were merely expressing their ])e_.-sonal opinions as

to the legal effect of the executive ardor, or as to past Secretarial
acts of settlement.

It w_ls also during this seven-year period, that suggestions for

an actual and permanent division of the reservation between

Hopis and Navajos, with marked boundary lines, were first ad-

yearned. Superintendent Lawshe had, in fact, made such a. sug-

gestion on FebrmuT 14, 1911, just before ahandonment of the
second Mlotment project. A similar suggesiion was made on

November 20, 1911, by Leo Crane. On Febmmry 10, 191.2, Second

Assistm_t Comnfi_ioner T-Iauke advised Crane that the general

C._The Act of May 25, 1918, 40 St_L 570, 25 U.S.C., _ 21.1., prohibite,1
the creation nf any fadian reserwltion or the making of any additions
to existing n:servations in the States of New Mexico and Arizona, except
by Act of Congress.
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problem was under consideration. In his 1912 report, and again

in 1915, Crane reviewed this suggestion. A somewhat similar

suggestion was made 1)3" Inspector Traylor oil June 6, 1916.

As a result of suggestions made by then Congressman Hayden

at o Congre._sional committee hearing held in December, 1917,

Cr_ne was instructed to investigate the desirability of dLdding

the 1882 reservation, lie reported on March 1.2. 1918, agreeing

with TrayIor that the reservation should lie divided, tlDe NavQo

part, however, to be only for the 11se of Navajos who resided
in the reservation in 1882 and their descendants.

Had the suggestions of Lawshe, Craae a31d Traylor for a divi-

siotl of tide reservation been accepted by the Seereta_'y or Com-

missioner, tide inference would he permi_ible that the Navajos

were reeo-mized by them as ha.ring rights of t_se and occupancy
in the rese_vation. But there is no indication that these recom-

mendations received acceptance above the level of field per_nnel.

A third development during this period which requires com-

ment has to do with suggestious that Na.vQos be removed from

the reservation. On h[ay •26, ]•914, H. F. Robinson, Superintend-

eat of the Land Division of the Department of the Interior, wrote

to the Conunissioner recommending that the Nav,_.jos be moved

from the ].882 reservation to avail,_ble lands to the south. CraJm,

who was asked to submit his views concerning this proposal,

recommended ,_guinst it.

In his report of Jm_e 6. 1916, Inspector Tr_%_,lor spoke of

the territory occupied by Navajos as "rightfully" belon_ng to

the Hopis, and suggested that some Navajos might be persuaded
to move to the west and south of the 3882 reservation, lie would

then set aside the area within the reselwation, vaea.ted by the

Navajos, for the Hopis for a period of ten 3'ears, with the

provision that if thay did not use and occupy it, the N_vajos

again be permitted to take it over.

There is nothing in the record to indicate that either Robin-

sou's or Tra.ylor's stDggestiou for removing Navajos received ac-

ceptance in Washington. TIDe fact, however, that Robinson's

re_.omm_mtl_tion resulted in a. reques% :_:or a report from Cram,
is some indic_lt.ion that the (_ommi._sionet"s office did not then

regard 0m proposed as leg_dly precluded. If the Secretary or
Commissioner had then held t_ very firm conviction that Na.vajos

were present on the reservation as of right, it is doubtful if the"

d
FCHP01024



39

would have called upon a field official to report on the pro-
posal to remove the Navajos.

During this sever,-year perit,d frmn 1911 to 1.91.8, the Navajos

on the reservation received very little avMstanee from the Gov-

ernment, while 1.he ]:lopis,. as in the past, received substantial aid.

On June 22. 1914, Crane st,q.ted, in a. report to the Commissioner,

that for thirty years the (-*overnment "has lavished its hel l) lq)on

the ]:Iopi mid has done practically not.hin_ for the Navajo on

this reserve..." In a report dated March 12, 1918, he stated

that thirty yeaa's of agency effort had heen devoted almost, entirely

to the Hopis, the Navajos only being given imlflcments. He
added : "The Govemmmnt since 1868 has neither "ought to cducatc

or rule them [Navajos] .... "

The events of the seven )'cars from 1911 to 1918, reviewed

above, provide no factual 'basis for the inference that, during that
period, the SecretalT "settled" N_va.jos on the 1882 reserva.tion.

la /.'act there is no indication that, during this period, the Secre-

tary or Commissioner recognized Na.vajos as having any rights
in the reserva.tion, whether as "settled" Indians or otherwise.

That, the Naw_.jes were actually regarded by them as without

any such rights is indicated not amy by the fact, thai a. proposal

to remove Naw_jos was seriously considered, but by the difference

in trea.tmcnt accorded Hopis and No.rajas on the reserva.tion with
respect to the rendering of (-lovcrmnent assistance.

During the nine-yea_" period which followcd, ending with the

enactment of Ma.reh 3, 1927, 3° there were further official expres-

sions of opinion concerning the status of Nay'lies in the 1882
reservation.

At a Congressional Committee hearing held in May, 1.920, tIopi

Superintendent E. L. Daniel erroneonsb, quoted the "such other

Indians" provision of the exeentive order, at nnd stated that this

"usual jigger.., lets the No.varies in .... " Daniel also made

the incorrect st_ltement to the committee that, in 1882, "there

were practically as many N,nvajoes on the reserw_tion as Hopis."

._OOn that date 44 Stat. 1.347, 25 U.S.C. _ 398d was enacted. Under
this statute, ehanges in the boundaries of reservations created hy execu-
tive order, pr_lamati,m, or otherwise for the use and occupation ,_f
Indians were prohihited, except by Act. of Congress, with an exeepti.,n
not bore applicable.

alDaniel quoted the provision as reading: "such other Indians tlmt
might belong on the resen, ation."
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On July 26. ]924, Marsehalk, Chief of the Land Division,

answering an inquiry from tim Commi_ioner as to the status

of the Navajos on the reservation, replied:

"It does not appear that the Navajos have at any time

been e_)ecially authorized by this Department to occupy
_md use any part of the Moqui Reservation, but they hate

simply been allowed to remain bs' sufferance, Mthough as
before stated, the order of ]882 would seem to include them,

or at least those who were there at that time."

As we s_id with regard to the somewh_t similar expressions of

Crane and Traylor, these statements by Daniel and Marsehalk

wotfld have si_tificance only if they manifested contemporaneous

action by the Secretary or his authorized representative, settling
Navajos in the reservation. But, as in the case of Crane and

Traylor, neither Daniel nor Marschalk were shown to have author-

ity to act. for the Seeretaa'y in such matters. These latter state-

meats, _m in the case of the former, therefore do not aid us in

resolving the question under discussion.

On September 29,. ]924, an official as high as the Commissioner
of Indian Affairs for the fix"st time expressed an official view to

the cffect that Navajos had rights of use and occupancy in the

re_rvation. This was, in fact, the first of thirteen instances

during the tweniT-ycar period from 1924 to 1944, when _ Com-
miasioncr made an official statement or t'uling which expressly,

or by neces.,_ry implication, recognized Navajos ,_s ha_dng rights
in the ].882 reservation.

Without doubt the Commissioner of Indian Affairs had aalthor-

it.) to exercise the discretion vested in the Secretary of the
Interior to "settle" other Indians in tha:_ reservation. 3'-" It there-

fore becomes necessary to determine whether these statements

t)y the Commissioner, to the effect, that Navajos had rights in
the reservation, and the administrative action or inaction with

which they were a_soeiated, considered separately or together

as a developing course of conduct, warrant the conclusion that

the SecretasT had, in the implied exercise of his dise.retion, and

32See 25 U.S.C., _ 2, Rate,bow v. :You,g, 8 Cir., 161 Fed. 837. In one
of these thirteen sh_tements (the one dated Fcbnmry 7, ].931), the Secre-

tary of the Interior joined. In another, dated October 27, 194], the
Assistant Secrehtry of the Interior joined.
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pursuant to his reserved a.nthority under the 1.882 executive

order, settled Nnvajos in the reservation.

The statement, of September 29. 1.9.24, was made in answer to

a protest which l'Iol:,i leaders had made against tile phm to

convert tile Keanm Cunyen facilities into n school for N,_vajo

children residing ill tile reservat.ion, l_cfevrin_ to the "such other

Indians" provision of the executive order, Commissioner Charles

l-I. Burke said: "It is believed this hm_ma_e was intended to

permit Nava.jo Indians who lind lived on the reserve for many
years to eont, inlle there."

For the reasons previously indicated, this statement is not

eompetent evidence of the meanin_ of the 1882 executive order,

or that a previous Secretas3, of tile Interior had settled Navajos

in the reservation. But since the "such other :Indians" provision

is not self-executing, and since the statement w,qs made in

justification of the Commissioner's commrrent act in providing

schooling for resident Ntivajo children at Kea.n_s Canyon, the

statement and aet, considered together may have be_n intended

to manifest implied settlement of Navajos at that time.

It is true that the Conmfissiener's sta.tement insofar as it

tmdertook to explain the intention of those who issued the

executive order, is erroneous. As already stated in lhis opinion,

the "such other Indi,qns" provision W:ln inserted in the order

without _my particular intent with regard to Nav_jos. Nor in
fr_mting tlm.t order w,_ there any intent to limit the Secretary's

a.uthorit;y to settle "other Indinns," to Navajos who "had," by

]882, "lived on the reserva.tion for many years .... " ,as Burke

erroneously stated.

But if Commia_ioner Burke did thereby exercise the discretion-

sty power to set.tle other Indians. the fact that he did so in
favor of Nava.jos in the mistaken belier" that this was the designed

purpose of the "snell other lndia.ns" provision, is immaterial.
We are not concerned with tile motiva,tion for tile exercise ot_

such discretion, or whethcr the result was good or bad.

Ill one respect,, however, there appears to be an inconsistency
hetween what the Commissioner mild and what he did. By his

statement he seems to ha.re in,-lieated, in effect, that he was

settling in the reservation Navajos who had lived therein for

many ye;trs prior to 1882. Bul: he was app_wently, nt tile same

l_imc, making the school facilities at Ketmls Canyon available
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to' all resident Navajo children without regard to the number

of _-ears their fa.milies had lived in the reservation. This is but
the first of several b_st,nnces to be related in which the Commis-

sioner, while verbally seeming to indicate a limited exercise of

the discretionary power ill favor of Navajos, sanctioned admin-
istrative action consistent with a much broader exercise of such

power.

It. is not necessaD" to reach a conclusion based on this 1924
incident as to how this seeming inco_sisteney is to be resolved.

Nor is it, for that matter, necessary to reach a firm conclusion
based on this one incident, th,_t _my Nava.jos were settled in the

reservation pursuant to the "such other Indians" provision of

the executive order.

It is sufficient at this point in the opinion to observe that the

192_1 statement and the surrounding circumstances have some

tendency to indicate that some Navajos were then settled in the

reservation pursuant to an implied exercise of autbority under
the executive order. It mttst .he left to subsequent events, as

hereinafter discussed, to rcveal whether this initial tendency of
the evidence is to hc confirmed or undermined, and to accurately

appraise the extent to which, if any, the discretionary power was
exercised.

On March 31, 1926, Sena.tor Ralph H. Cameron wrote to the

Commi._sioner requesting conmmnt concerning a proposal which

had comc to him from four Hopi chiefs that the President or

Congress act to m_"d<e t.lle 1882 reservation "an entire Hopi

reserve," and requiring N_tvajos residing therein to move "to
their own reservation." Replying under date of April ].3, 1926,

Commissioner Bm'ke refcm'ed to the "such other Indians" pro-

vision of the executive order, 3a and stated:

"... There were undoul)tedly some Navajo Indians, living

on this laud before the reservation was set apart; others

have gone there since and settled. Their rights must. be

carefully considered."

In alq)arontly recognizing resident Navajos as having rights
in tl_e reservatian the O,ommis_ioner thus relied upon the "such

other Indians" provision of the executive order. But the infer-

aaThe Commissioner ineon'ecfly quoted this provision, stating that it
read: "and such other Indians as the Secretary of the Interior may

designate."
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ence which might be drawn therefrom that he was thereby

reporting contemporaneous administrative action pursuant to that

provision is somewhat undermined by the use he made of the

word "settled." The executive order contemplates settlement of

other Indians only where the Secretary or his representative, in

the exercise of discretion, consents lhcreto. Hera, however, the

Commi_ioner uses the term "settled" as if it required only action

by the Na.vajos in taking up residence in the reser_,ation.

The Commissioner's resistance to the proposal that the 1882
reservation be made an exclusive I_[opi reservation, maslifested

in this letter, wine borne out h5' contemporary administr,_tive inac-

tion. Neither the Secretary nor the Commissioner sought Presi-

denti,'fl or Congressional authority to make this an exclusive

rese_wation, nor did they take _my steps to remove Navajos

therefrom. Yet, when appraised in terms of comparative Govern-

ment ass_istance rendered to resident Hopis and Navajos, the a.rea

was not then administered ms if Navajos had equa.1 rights with

the Hopis.

During the ye_rs from 1918 to ]927, the Navajos in the reser-

vation received slightly more (_lovernment assistano; than for-

merly. But it was still insubstanti,] as compsrcd to the aid re-

ceived by the I-[opis. Some sheep-dipping va.ts were installed for

the joint use of the _opis and Na.vajos. But in 192], 563 out of
648 Hopi ,:hildren were being served at five Government schools
in the rcservn.tion, a.m:l at non-rescrvtl.tion schools, whi]e only fLft.y

of the six Inmdred resident Nav,_jo children were being given

schooling--all of them off the reservation. In 1926, however, the
dilapidated facilities of a former period _t Keams Canyon were

reeonstlalctcd and put to use as a boarding _hool for Nava.jo
children.

By the Act of March 3, 1927, '44 Star. ]347, 25 U.S.C., § 398d,

changes in the boundaries of res,_rvations created by exceutiw_
order for the use ,_ld occupation of Indians were prohibited,

except by Act of Con_n'ess.

On Novemher 19, 1927. Hopi Superintendent Edgar K. Miller

wrole to the Commissioner suggesling lhat lhe 1882 reservation

t)e divided between the Hopis and the Navajos. The Commis-

sioner directed Miller io submit :_ more dcta.iled report concerning

this proposed. This fm'ther report was flied 4m January 16, 1928,

Miller ag_dn recommending that the rescrvatiou bc divided.
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On April 13 of tha.t yea.r, A_istant Commissioner 5[erritt re-

quested Chester E. Farts, District Superintendent _t the Southern

Pueblo Agency, Albuquerque, New :Mexico, to make a careful

investigation and full report concerning the proposal for a divi-
sion of the resetwation. Farts submitted this report on May 12,

]928, recommending against _y division of the reservation. The

proposal then rested in abeyance until March 14, 1930, when
Commissioner Rhoads wrote to Forks, and on April 16 to It. J.

Hagerman, special Indiaa_ commissioner, requesting them to rec-
ommend wh,_t action should be taken to resolve the Hopi-Navajo

controversy.

While these studies were in progress, Hopi Superintendent

Miller wrote to the Comnfissioner transmitting a petition signed

h_ a numher of Hopis, setting out their land claims. Replying

to Miller under date of July 17, 1930, the Comn_issiouer quoted

the "such other Indians" provision of the 1882 order, and stated:

"... it has always been considered that the Navajos have

lhe right to use part of the re_servation."

This reference to the "s'uch other Jndians" provision, ,,s sup-

port for the view that Na.vajos have rights of use and oecup,'mcy

in the resorva.tio_, aga.in has some tendency to indicate _t con-

temporaneous excrei_:e of the discretionary power thereby con-
ferred. While there is reference in this statement to wha£ the

pas_ view was, it purpot'ts also to represent the view of the then
Commissioner. Such tendency as this Commissioner's statement

has to estahlish a eoutemporary settling of Navajos is not dimin-

ished l)y the described setting in which it was made. A division

of the reservation between I-Iopis and Navajos was under active

considert%iou. Concurrently with this statement the Hopi pro-

posal for cjectment of the Navajos was expressly rejected.

On November 20, 1930, Hagermau a.nd Fa.ris submitted the

report which had been requested of them in March and April

of that 5?c_r. The)" reeommeuded that a part of the reservation,

consisting of about 438,000 ,_et'es _nd including the Hopi villages

_lnd adjacent h, nds. be set _lsi,:le and fenced for the exclusive use

of the Hopis. It was their proposal that after' these fences were

built, the Hol)iS and N,_vajos should he told that the I-Iopis must

keep inside the fence, and the Navajos out, side, as far as grazing

or agriculture or other occupancy was coucerned. The Hopis,
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however, would have the right to drive their cattle "through tile

Navajo area" to the ra.ih'o_rd, a4

Hag'erman and Fari_ sul)mitted a _'encra.1 description, stated

in miles, directions, and natural mommmnts, for the a.rea which

they proposed bc set aside for the Hopis within the ]882 re_r-

ration. They suggested, however, that if the proposal was accepted

in principle, a ,_leta.iled reconn,'_issance of the llnes as approxi-

ma.tcly proposed be made with a view of a thorough examination
of the terra.in so as to find the best location for the fence, a_

In this report Hagerma.n and lVa.ris did not indicate why they

though_ the Na.vajos residing in the ]882 re_rvation had such

st,'mding that a large part of the area should be set aside for
their use.

On February 7, 1931, Commissioner C. J. Rhoads and Secretary

of the Interi,Jr l/a.y Lynmn Wilhur, joined in a letter to Hager-

man, accepting the reeonunendation that the 18.q2 re,_ervation be

divided. "We are of the opinion," they stated, "that lhere should
be set. asidc and fenced for the exclusive use of lhe Hopis a

reasonable a.nd fair area of hind." Thcs_ two officials stated that

it had for yea]'s been the hope of the department that the 1Kopi

and Navajo In,-'lians would become so friendly and cooperative

as to enable them to live in the same country withou;, any juris-
dictional or other differences. It was now their reluctant con-

chLsion, however, that real amalgamation was virtual] 3, impossible,
and that it was therefore desirable to designate separate districts

for the use of each group.

_4In this connection it was further stated, in the EIagerman report:
"... At the same time they [Hopis] should he enjoined filet they
must respect the fenced area and if they do not flmy will be pun-
ished to the full extent of the law. It should be made clear to them
that these areas are set aside merely for tile nse ¢,f the Hopis, and
that in no way does it mean that tile Governmont's passing" upon
the areas so set aside as lands to which the H-opts have any specific
prol)rietary right. Nor should it he definitely indicated that there
may not in the fnhwe be altenliions or changes in tile districis set
aside for tile use of tile respective tribes."

:tnIt was stated in this report that a few Navajos resided within the
area proposed to he rf.served fc,r l[opis, end that a few Hopis resided
outside of those line_. A. few otl,er Eopis, while rosidinK witbin tile
reserved area, occasionally g-razed cattle outside that area. I-l-agermnn
and Farts also stated that a good deal of the area adjae, mt to the pro-
posed fence lines "is actually not even now much used hy either the
l-lopis or Navahos."
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The Commissioner and Secretary indicated that they were "dis-

posed to _mccpt" the boundary desi_la.tions proposed by Hager-
ma_l and Farts. But they also directed that field studies be under-

taken with a view of being able to designate the lines specifically
"when the time combs."

Unlike tile statements of previous Commissioners to the effect

that resident Nav_jos had rights of use and occupancy in the

1882 rescrvatinn, no statement of this -kind was made in the

Commissioner's and ,_ecretary's letter of Februa._- 7, 1931. That

they did recognize resident Navajos as then having mlch rights
is implicit, however,, in their acceptance of the proposM to fence

the reservation, thus setting aside a large share of the area for

the exclusive use of the Navajos.

It remains to be determined whether such recognition of Navajo

rights of use and occupancy necessarily establishes that. the Sec-

retary then and there, hnpliedly exercising the discretionary

power vested in him under the 1882 executive order, "settled"

resident Na.vajos in the reservation.

It is poxsihle tha.t the Commissioner and SecretmT, giving heed

ta some previous official expressions of opinion, may have errone-

ously thought that the 1882 executive order, of its own force

and effect, opera.ted to confer rights of lkse and occupancy upon

Navados living in the reservation area in 1882 and their descend-

ants. Or they may have thought that some previotts Secretary

had settled resident Na.vajos in the reservation.

But in their letter of Pebrua_b. 7. 1931, the Commis.sioner and

Secretary did not limit their implicit reco_lition of Navajo rights,

to Navajos who were residing in the area in 1882, and their

descendants, or to Navajos settled by a previmts Seeretalb,, and

their descendants. Ttmy recognized all Navajos then living in

the area, whether or not recent immigrants thereto, as having

such rights.

In our view, this 1931. hlanket and all-inclusive recognition of

Navajo rights of use and oeeul)ancy is expla.inable on no other
basis than that the Secretary, implicdly exercising the nuthority

reserved to him in the executive order, was then a_ld there settling

in the 1882 reservation all Navajos then residing in that re.set-

ration.

On September 9,4, 1932. Commissioner R.hoads, replying to ml

inquiry from the Itopi Tribal Council, stated in effect that the
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1882 reservation was created for tile joint usa of Hopis and
Na.vQos. a,_

In _ memorandum dated December 20, 1932, addressed to the

Secretary, Commissioner Rhoatks stated that when tile Executive

Order el: December 16, ]882 wa,_ i._sued, there were, in addition

to the gopis, "_ considerable mmlher o£ the Navajo Indians . . .

living wii:hiu tile _lre_l withdrawn." "Hence." YChoads stated, "the
lan_mge used in the Executive Order was desi_led to take care

of the rights of both groups of Indians in their joint use and

occupmley of the l_nds." Rhoads fm'ther advised the Secretary
that the 1882 reserva.tinn "is considered to be withdrawn for

the joint use of both groups of Indians and not for the exclusive

use of the Hopi or Navajos..."

These stateme_ts of September 24 and December 20, ]932.,

were the first iustanees in which it was offieia!ly asserted that

the 1882 order had the effect of establishing a. joiut reservation.

For the reasons stated etu'lier in this opinion, thi:: view was

incorrect and, in any event, the Conm_issioner's opinion as to

the meaning of the 1882 order is not competent evidence.

These statements by the Commissioner have no leudeney to
show that he was then, a.s the ;mthorized representative of the

Secretary, settling Nava.jos in the reservation. But neither

did they operale to undermine the Sccretaria.1 act. ot_ settlement

evidenced by the letter of Febru,_ry 7, 193].

Administrative _lction betweca Februa.lb, 7, ]931 and Decem-

ber '2_0,. 1932, indicates that the dc[,artment wanted to extend

the Nava.jo rights, so reeo_lized, tu Navajos moving into the area

after February 7, ]931. Such ,ellen fltrthcr indicates, however,

that the department hoped to accomplish this 1W Congl'e_iona.l

enactment, thus avoiding the necessity of exercising Secretarial

discretion in settling £uture N_va.jo immigrants to the 1882

reservation. The reference here is to the course followed by the

'_"The Commisslomtr st_ted ,m this ocensi,m, tha_ the "such other
Indians" provision of the 1882 ,)rder was used

"... to take care of a large nun,her of Navajo Indians who were
then livin_ within the Executive Order area. _s reports oa whi,:h
the Executive Order withdrawal was hased imlieatc that the l)m'p,,_e
of the withdrawnl was for tile j.int benefit of the Hopi and Navajo
Indians living within the area."
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department in drafting the Navajo Indian Reservation Act, as

reviewed in the margin. 37

By the end of 193% the department gave up the attempt to

solve the problem legislatively. It submitted to Congress a new

draft of the bill which was to become the Navajo India_ Reser-

vation Act of June ]4, ]934, 48 Stat. 960. In this draft all

reference to the setting aside of a part of the 1882 reservation

fox" the Hopis was deleted and it was specifically provided that

tile le_slation w<>uld not ,affect the existing status of the 1882

reservation. On March 11, 1933. Commissioner Rhoads advised

the Hopis that the new draft fully protected the rights of the

Hopi Indians in the executive order area "and also those Navajo

Indians who are already living therein. ''3s

In our view .the events mid pronouncements of the period

between February 7, 1931 and March 11, 1933, as reviewed

above, warrant the inference, which we draw, that all Narajos

who entered the lS82 resexwation during that period were, by

3"_In a. second report, dated January 1, 1932, 15agennau furnished a
more detailed description of the part of the 1882 reservation which it
was proposed be set. apart for exclusive Hopi use. On :Fel,raary 8, 1932,
the department suhmitted to Congress a proposed bill defining the
exterior boundaries of the Navajo Indian Reservation. The area so
described included the 1882 reservation, hut there was added a proviso
to l;hc effect that so nmeh of the area included within the over-all boun-

daries as fell within a tract then particularly described "... he, and
the same is hereby set aside as the l_opi Indian Reservatiou and should
be held for tlm exclusive use and occupancy of the l:fopi Tribe." The
area so set aside would be .the .same as that which ]Sagerman had
described in his 1932 report.

This proviso was later etmnged to elimiuate the description of lands
set aside exclusively for Hopis, and to provide that % . . the Secretary
of the Interior is hereby authorized to determine and set apart from
time to time for the exclusive use and benefit of the Hopi Indians, such
areas within the Navajo boundaD, line above defined, as may in his
judgment he needed for the use of said Indians."

Under either form of the proxdso it was thus contemplated that all
Nsvajos entering the area in the future, as well as those wlm were
settled therein as of February 7, 1931, would be entitled to take xl]}
,ccupancy in that part of the 1882 reservation outside of the proposed
area of exclusive Hapi occupancy.

_SCommissioner Rhosds added: "... it would appear that st_eb of the
Navajos as are permanently residing r,n the reservation would probahly
be entitled to share with the Hopis in any income from future mineral
production."
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impliea/cion, settled therein by Secretarial action. Therefore, as

matters stood oil _lm.ch 11,. 1.933, all Navajos then residing in

the reservation had rights of use and oceul)ancy in the reserva-
tion, such rights arising from implied Secretarial settlement.

On June 3.8, 1934, Congress enacted the Indian Reorganization

Act, 4,q St_.t. 9_. Undm" § 6 of that act, the Secretary of the

Interior w,'u_ directed to malce rules and regulations for the ad-

ministration of India.n. reservations with respect to forestry, live-

stock, sr,il erosion a.nd other matters. Pursuant to the authority

thus coal!erred, the Commi._sioner. with the approval of the See-

retary, on November 6, :1935, issued r%mfl_ltions a.ffceting the
carrying" capacity and management of the Nawtjo range.

By their terms, these new rcgafiations purported to be limited

to the "Navajo .flescrvation," which, under the Navajo Reserva-

tion Act of June. 1.4, ].934, expressly excluded the 1882 reserva-

tion. These regulations provided a. method of establishing land

management districts with the as_ista.nee of the Nava.jo Tribal

Council. The5" also provided a. means of cstablishinz, with the

advice and consent of the Navado Tribal Council, methods of

range reengagement "in order to protect the interests of the

Navajo people."

Early in 1936, boundaries for these la.nd managcm_'nt districts
were defined. But notwithstmlding the fa.et that the re,flattens

providing for such district.s were expressly limited to the Navajo

rcscrv,ntion, and the Navajo TribaL1 Council was the only Indian

group _iven a sa,_,, in their determination, these districts em-

braced not o_fly the Nava.jo reservation, but Mso all of the 1882

rescrva.tion. :_° SeverM such districts (Nos. 1, 2, 3, 4, 5 and 7)

included ports of the Nava.jo reservation and p_rt of the 1882
reservation.

District 6, which laid entirely within the 1882 reservation, was

specifically designed to encompass the a.rea occupied exclusively

by Hopis. The record hefore us contains no metes and bounds

description of district 6, as erected in 1936. It is depicted hi

the map which is a part of lhls opinion mid was probably

•_Uln section 4 of Article VII, of the Constitnti,m of the l_opl Indian
Tribe, which becmne effective on December 14, J936, when approved by
the Secretary of the Interior, it is provided that "The administration of
this article [relating to land] shall he subject to the pro_dsions of sec-
tion 6 of the Act of June ]8, 193,t." This l-Iopi consent came scw_ral
months after the plan was put into operation in early 1936.
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roughly equivalent to the area. of exclusive Hopi occupancy as

proposed and described in the second Haget_man report, referred
to ill footnote 37.

The full implications of this 1936 administrative action were

to be revealed by later events. But. it. was already apparent
that the 1882 reservation was thenceforth to be administered

as if tile Navajos had rights of use and oeoupancy in _t least

a large part of it. 4° Whatever opinion may be was'ranted con-

_.erning the way this was acc.mplished, al or as to its desirability,
the admini._trat, ive action itself, whic_h was apparently acceptable

to the Washington ofticc, compels the inference tha.t, by implied

Secretarial action, all N_wl.jos t.hen residing in the J882 reser-

vation were settled therein.

From this time to October, :1941, all administrative action and

i_ronouncenlcnts pertaining to the 1882 reserv_tion tended to

confirm the view just stated. It also indicates that ms additional

Navajns entered the area for permanent residence between 1936

and 1941, they were, by implication, settled therein by the Secre-

tary pursuant to his reserw)d authority under the 1882 executive
order.

Under the supervision o1: Allen G. Harper, a. comprehensive

plan for the administ.ration of the Navajo and 1882 rescrwt.tions

was developed hi curly 1937. Under this plan, the Navajo Service

was given supervision over aJl of the 1882 reservation except land

managem(,nt district 6, herein:ffter referred to as district 6. Even

as tu ih_t district, the la.nd planning" division of the Navajo

Service was given supervision over e,mstruetion and engin(_ering

projects and land 1)}_mniug. It was specifically provided ttmt all
administrative matters which affected the Hopi and N_wajo In-

dians jointl:y were to be under the jurisdiction of the Hopi super-
intendent as to district 6, a.nd under t.be jurisdiction of the

4OThese brad management dist14.cts are referred to in a letter dated
M:ay 15, 1936, from Navajo General Supexintendent :E. R.. Fryer to
Comnfissioner John Collier. In this letter F1Ter stated that Hopi

Supel_ntendent Hntton was in agTeement with him that "the entire ttopi
and Nav_ho R/eservation" shoul,l be considered "as one super land

management distri,:t.' '
41Faihu'e to forthrightly deelaru that N_rvajos were being settled in

t.he reservation; extension of Navajo range regxdations to the ]882
reservation without statutoD" a_lthority; and the failure to consult

Hopis in folanulating the hind management district plan.
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Navajo superintendent as to) the other land management districts.

The Haa'per plan was put into effect on July 1, 1937. 4"-

From then until October, 1941, there was a _dde variety of

administrative actions and pronouncements confirming this ad-

ministrative policy of reco_fizing Navajos as settled Indians. 4a

Perhaps the lnost sigqlificant of these was the effort to make final

adjustments in the bounthmries of district 6 so that *:he district

would contain all lands used or needed by the Hopis, and then

to set asida that area _ an exclusive Hopi reservation, leaving

the remainder of the 1882 reservation for the exclusive use of

the Navajos.

This effort got under way on July 13, 1938. On that date

Commissioner Collier, meeting with I:Iopi leaders at Oraibi,

Arizona, suggested that the .l-Iopi trod Navajo Tribal Councils

select comndttee:_ to negotiate with each other upon boundary

matters. The :Hopi leaders did not agree to this suggestion,

whereupon Collier intimated that an effort to divide the r_serva-

4"-This was accomplished by the promulgation, on J'une 2, 1937, ef-

fective as of July ]., 3937, of coml,rehensive gTazing regulations for the

Navajo and "]-Iopi" reservations. Again, the rcglllatious were ap-

proved by the Navajo Tribal C'omleil, but the approval of the _opis was

not obtained and a_pparently not sought. The reguh_tions provided,

however, that

"... only such part of these regulations shall be enforced on the

Hopi Reservation as are uot in couflict with prot'isions of the con-

stitutiou, by-laws, and charter of the Hopi Tribc heretofore o1'
hereafter ratified or any tribal ae, tion authorized thereunder: . . ."

4._Among individaal incidents of this kind arc the following: On Janu-

ary 28, 1938, Navajo Superintendent Fryer, who appeared to have the

approval of the Washin_on office in such matters, wrote to Hopi Super-

intendent [[utton slating that no ]_opis were to move outside of district

6 who had not previously lived outside, and that no new hravajo families

would move into district 6. Thereafter a Hopi could not mere outside

of district 6 without obtaining a pelluit. In a conference with the :Hopi

Tribal Council at Oraibl, Arizona, on July 13, 1938. Commi._ioner J'ohu

Collier stated that this permit, system had m_thing to do with the reser-

vation hero,daD', but was a part of the gcaziilg regulatioas.

When Hopis found it necessary to travel to other pal'ts .f the 3882

reservation h, c,btaiu wood_ they were required _o ohtain permits from

the Navajo Sen, ice, just as were the Navajos residing in thor reservatiou.
Ioa confereoce with Hopi leaders oa April 24, 1939, Commissioner

Collier stated that the 71882 reservatiou was set aside for the Hopis "and

other Indians resident there .... "
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tion would nevertheless be made. St,ndies were actually already

ill l)rogress to determine the number of Nawkjos residing within

district 6 as it then existed, ,_nd the mmfl)er living within ,_

proposed extension or that district. The stud)', which was being

made by Gordon B. Page und Conrad Quoshen_ of the Depart-
ment's Soil Conservation Service, also dealt with the number

and location of Hopis residing outside that district.

A moo,ling ,)t" field officials to consider the district 6 bmmdary

matter was held a.t Window Rod< Arizona on October 31, 1938.

]t wns there agreed that an intensive survey should be made o_
the a.rea, then oe{mpied by Na.vajos and Hopis, and that every
effort be made to delineate the a.etmfl individua.1 use of la.nds by

the respective tribes. Page and Quosheng were designated to make

this survay with the assistance of range riders. Page submitted

his report in December, 1940. 44

In November, 193!), C. E. Raehford, Associate Forester, U.S.

Forest Service, Department or the Interior, was designated to

head a commission to ,:onduet a further field investigation. The

commission was instructed to make recommendations concerning

the boundaries of district 6, and the lmundaries of an exclusive

Hopi reservation. The gaehSwd studies got under way (m De-
cember 4.. 1939. On Deeemher 14, 1939, a field conference was

heM at Winslow, Arizona, at which the procedures to he followed

in considering these boundary matters were agreed upon.

Raehfm'd made his l)oundalT report on March 1, 1940. He

sta.ted that over four thousand Navajos and nearly three thousand

Hopis were then living in the ].882 reserva.tion. Raehford ex-

pressed t.hc view that ,]uo to the hostility ,'tnd aggregsiveness of

the Na.vajos, the Hapis had been restricted to an are,_ entirely

too sma.ll for a reasonable expansion needed to meet thc ever-

increasing population.

Rachford recommended that the Hopis continue to use such

agricultural areas then oeeul)ied hy them outside district 6,

stating tha.t "even this is inadequate." I-Ie proposed that the
boundary line of district 6, extended to include these ngrieultural

hinds, he marked and fenced. Under this plan, Na.vajos would be

excluded from thc enlar.,zed district 6, and Hopis wonld he

44He reported that 2,(i18 Hopis and 160 Navajos were living within
the boundaries uf di._triet 13as it then existed.
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forbidden to go outside that district, except for ceremonial pur-

poses, 45 and to gather wood and coal. 4_

45Thr(,ugbont tile entire 1882 reservation, and beyond, tile ]'lol)is bad

ntunerous cerenmnial shrines, some of which they had maintained nml
visited for hundreds of years. These ]:[opi sllrincs were of two kinds,

the Kachina shrines and the eagle sln'ines. The Kacbina shrines were

the same for all :ffopi mesas and clans, 1rot the eagle shrines belonged

to one or the other of the clans of the different pnel)los. Eagle shrines

were associated with the collection of y-ung eagles from the eagle ncst.s

ia the cliffs, at least one eagle always being left in the nest. The hunting

of eagles was accompanied by rituals irtvolving the use of coral pollen

and prayer sticks, condnctcd at a particular site before the young eagles

were seized. The ymmg eagles were. then taken bark to tim villages,
raised to a certain size when they were killed, and the fcathel_ used _or

ceremoailtl puYposcs.

The Navajos as well as tile ]=/opts had sacred places both within and

without the 1882 reservation. These were, for the most part, eagle-

catching shrines, but the Navajos probably had less need than tbe Hopis

for tbe use of eagle feathers ia their ceremonials.

4q_Since thc earliest times, Hol)is had found it ncces._sry to trawfl to
distant places in tim ]882 reservatic, u in order to obtain fire wood and

building timber. On December :16, :1922, the Hopi and Navaja agencies

had entered into a cooperative a_cement governing the cuttiltg and
gathering of wood and timber. On Dcccml,cr 20, ]932, Commissioner

P_hoads ]lad reconunended that a "proportionate" area wi|hin the 3.882

reservation be designated for the exclusive use of the Hopis, and that
a "fire wood reserve" be set aside for them.

In Angnst, :1_933. Colmnissioner Collier had rejcctcd a request that

thc l:topis I_c permitted to cul; timber within the San :Franciseo )fountain

area outside of the 1882 reservatiou. He stated that yellow pine as well

as pinon and junip0r was available in the Black 5fountain countIs. ,
within the 1882 reservation, "which is much more accessible and will

meet their needs." In the report of Range E×aminer 3oseph E. Howell,

Jr., dated April :16, 1934, it was stated that, for the Hopis, "Some
provisiolt must be made for fuel wood, house timbem, and other miscel-

laneous wood products."

In Navajo Superintendent Fryer's mcmorandmn of Aug_ast 25, :1937,

hc had stated: "Hopi Indians can go outside district 6 fr,r wood. "We

shall, tmwevcr, attempt to set aside an area somewhere adjoiaing dis-

frier 6 for the exclusive use of the Hopi Indians." At the Oraibi meeting

held on July 14, ]938, Commissioner Collier bad suggested that his

proposed bmmdary negotiating committee "... prepare the description

of . . . any timber :rod wood privileges that are el'l'dcd for the Hopis,

with a view of acgotiati_tg for any needed protection or privilege..."

No exclusive woe,d-cutting arc'.t far the nse of Hopis was ever set

aside. Instead, they were. 1)laced umler the seine permit system as wm'e

tim _Nravaj_s when it. was neecs.sary to seek wood in that part of the
:1882 district embraced within district 4. Despite this permit system,
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The land management district boundary changes recommended

by Rachford in this report would result ill adding 21,479 acres
to district 6, increasing the total acreage for that district from

499,248 to 520,727. While tile Navajo and Hopi superintendents
e_sked for clarification of some of Raehford's reconlmendations,

they were, in the main, acceptable to administrative field officials.

A draft of order was then prepared which would effectuate the

R.achford recommendations.

On October 9, 1940, the Commissioner submitted this draft to

the Secretary of the Interior for approval. In this draft it was

recited that, subject to stated exveptitms, the Hopi Indians "shall

have the right of exclusive use and occupancy' of that p;trt of
the 1882 reservation therein described in metes and bounds. This

description conformed to the /_aehford boundary proposal as

modified by agreement between the Hopi and Navajo superin-

tendents.

This draft of order further provided that the part of the 1882

reservation situated outside of the above-described boundary

"shall be for the exclusive use and occupancy of the Navajo

Indians," subject to certain provisos. 47 In a letter to the Secretal_"

which accompanied this draft, the Commissioner described the

order as one to govern "the use rights of the Hopis and the

Navajos witlfin this area." It was explained that the exercise of

coal, wood and timber rights under rules and regulations of the

conservation unit serving the two jurisdictions would be con-

tinued. The ('ommissioner also stated that the ttopis were not to

be disturbed in their use of certain areas within the Navajo

jurisdiction for ceremonial purposes, and that, to enable this to

agency ,fflicials continued to assure the Hopis that they had timber
"rights" in the 1.882 reseta'ation extending beyond district 6. I,Ia con-
fcl'cm:e hehl in Washington, D.C., on April 24, 1939, Commissioner
Collier told a committee of /I,_pi leaders that his office w,-mld "protect
your timber right . . . to give access to the forests..."

47The first of these was to the effect that Navajos who established

fanning or grazing "rights" within the l-Iapi part prior to Jmmax.3, 1_
192_L "shall have the right to remain occupants of the land they now
use..." The sccmld pr,,vis,_ was to the effect that Hopis who estal_lishol

fanning (,r gTazing "rights" outside of, hut adjacent ta, the Hopi part
prior to .lammry 1, 1926, "... shall have the right, to continue occu-
pan,:y and use of said lands, such rights to be detc,nlined by the Com-
missioner of Indian Affairs."
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be done, permits would he issued to ]:lopis hy the Navajo super-
intendent.

The draft of this order was submitted to the department's

solicitor, Nathan :R. 3'[argold, who returned it to the Commis-

sioner, disapproved, on February 12, 1941. The draft, was dis-

approved because it weald operate to cxclude Hopis t_rom the

major part o£ the 1882 reservation without their assent. This

would be illegal, the solicitor ruled, for the following reasons:

(1) It was contrary to the prohibition against the creation of

Indian reservations without statutory authority, contained in the

Acts of May 25, 1918 (40 Stat. 570, 25 U.S.C., § 211), and

March 3, 1927 (44 Stat. 1347, 25 U.S.C. § 398d); (9) it was in

violation of the rights of tile Hopi Indians within the 1882

reservation; and (3) it was not in conformity with the provisions

ot_ the Hopi constitution approved December 19, 1936) s

4SThc Indian Reorganization Act, enacted on June 18, 1934, 48 Star.
984 (amended in respects not here materiat by the Act of June 15,
21_935,49 Star. 378), provided in _ 1.6 thereof a means whereby nnorgan-
ized lndian tribes could estahlish a goverrmmnt £or |hemselves. Prior to
1936, the l=ropi Indians had never had an intcg'rated tribal organization.
In that 5,ear Hopi leaders del_nnined to effectuate snch m_ organization,
utilizing thc procedures set out in _ 716 of the Indian Reorgauization
Act.

After several months of work, and with the as.sistance of It field repre-
sentative ,)f the Olllce of Indian Affairs, _t constitution and by-laws were
fmTnnlated. On Octoher 24, 19311, the ecmstitntion and hy-laws were
adopted by a vote of 651 to 104 out of a total eli:g'ible Hopi vote of
1,671.. Tile Secretary of the Interior _wproved these instalments on
December 19, 1936, and they became effective on that day.

In holding that the proposed order dividing the 1882 reservation
between Hopis anti Navajos was not in conformity with tile provisions
of the ttopi constitution, the solicitor stated:

"At least three provisions of tile ttopi constitution her action by
the Department to limit the use and occupancy of the Hopi In-
dians to the proposed tIopi Unit without the assent of the Hopis.
Al'tiele I defining tim jurisdiction of the Hopi Till)e, provides t.hat
the authority of the t_'ihe shall cover the l_opi villages 'and such
land as shall be determined by the ]topi Tribal Council in _g'rce-
meat with tile United States Government and the Navajn Trihc.'
This provision was intended to provide, and clearly does provide,
for the defining of a bonndnry In the land of lhe ]:hff, is by agret,-
ment of all parlies com:erned. Article VI, sectic, n l(e) embodies the
provision in section 16 of the Indian l_e,rgunization Act that or_m-
izcd trihes may prevent the disl)usilion of their property without
their consent. Article VII places in the ]:Iopi Trihal Council super-
vision of fanning and gn'azing upon the lands beyond the tradi-
tional clan and village holding's."
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It will be observed tha.t the solicitor's disapproval was not

predicated on tlle view that tile Navajos were without rights in
tile 1882 reservation. Rather it was based on the more limited

premise that such rights as the Nava.jos had therein were not
exclusive and could not be made exclusive without the assent of

the Hopis. 4v

The Office of Indian Affairs thereafter redrafted the proposed

order in an attempt to meet tha objections of the solicitor. The

revised draft, however, was also disapproved. 5'_ Further efforts

were then made to draft an order pertaining to district 6 which
would meet the st)licitor's objections.

At the same time the proposed revision of boundary lines was

further reviewed. This led to tile preparation of a revised de-

scription which would result in a district 6 acreage of 528,823, as

compared to the then existing acreage of 499,248, and Rachford's

proposal of 520,727.

On Scl:*tember 4, 1941, tile Office of Indian Affairs ruled that

in view of the solicitor's opinion and the provisions of Article I

of the Hopi Constitution, the proposed changes in the boundaries

of district 6, as revised, should be submitted to the Hopi Tribal

Council for consideration. This was done and the ttopi Tribal

C.ouneil, while considering the matter, wrote to the Commissioner

under date of September 23, 1941, propounding ten questions o£

fact and law.

It was stated earlier in this opinion, a.fter reviewing events to

early 1936, that all administrative action and pronouncements

froln theu until October, 1941, tended to indicate continued

Secretarial settlement of Navajos as they entered the 1882 reser-

vation for purposes of l)ermanent residence. We think this is

4_*This is further demonstrated hy the fact that the solicitor sug'-
g'ested ill his opinion that if' the Hopis would assent to grazing rc_fla-
tions which did not l,m'port to cut down their reservation, lhcrc would
Ix, no objection "... t,_ tim Navajo superintendent issuing grazing per-
mits t,_ Navajos within lhe remainder of tile 1882 reservation under the
mlthority of the Secretary to settle non-Hopis within the reserve."

5oln a letter dated April 5, 194], Assistant Solicitor Charlotte T.

IAuyd explained flint the revised draft contained no provision for the
ermsent ,:,f the I-[opis to their ex,_lusion £r(ml areas outside of district t;,
:rod there was n,_ l:,r,.,vision J!,_r eompcn_tion for the disruption of the
[alining activity el/ the Navajos and Hopis who would be uprooted.

.I
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amply demonstrated by the preceding rcview of events between
those two dates.

But, on October 27, 1941, in answering the questions pro-

pounded by the Hopi Tribal Council, Commissioner Collier made

a statement which runs at ero._ purposes with the inference other-

wise arising from the indicated administrative action of this

1936-1941 period. _ In his reply the Commissioner stated, in

effect, that the Hopis residing in the rcsel'vation had the right to

the non-exclusive use and occupancy of the entire reservation

except to the extent that they might voluntarfl.v relinquish such

rights. As for Navajo rights, the Commissioner wl'ote:

"It is our opinion that only the individual Navajos resid-

ing on the 1882 Reservation on October 24, 1936, the date of

the ratification of the Constitution of the I=Iopi Tribe by the

Hopi Indians, and the descendants of such Navajos, have

rights in the Reservation. Since, however, such Navajo In-

dians do not have a separate organization but are governed

by the general Nava.jo tribal organization, Article I of the

tIopi Constitution referring to the 'Navajo Tribe' means the

general Navajo tribal organization."

The quoted statement has two significations--one with respect

to Navajo rights recognized, and the other with regard to Navajo

rights denied. Concerning the first ,:,f these facets, the Commis-
sioner recognized that all Navajos who entered the 1882 reserva-

tion up to October 24, 1936, had rights therein. Hc could not

have thought that these rights arose because the reservation was

for the joint use of Hopis and Navajos. else those entering after

October 24, 1936 would also have rights therein. It must there-

fore have been his view that Navajo rights acquired before

October 24, 1936 were based on Secretarial settlement.

Commissioner Collier's opinion as to previous settlement of

Navajos would not be competent evidence of that fact, except for
the period during which he had served as Commissioner. He

entered that office on April 21, 1933. Thns, the quoted statement

full)' confirms the inference we have drawn from other evidence,

that all Nawljos who entered between early ]933 and late 1936,
obtained rights of use and occupancy by virtue of Secretari,_]
settlement.

51The Commissioaer's letter of this date was approved oa Jamlary 8,
1942 by A_sistant Secreta13' ot_ the Interior Oscar L. Chapman.
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The other facet of the Commissioner's statement of October 27,

1941, amounts to a disavowal of any Secretarial settlement be-

tween October 24, 1936 and October 27, 1941, when the statement
was made. This disavowal appears to be at variance _dth admin-

istrative action during the latter period. All Navajos living within

the part of the 1882 reservation outside of district 6 were dealt

with alike, regardless of time of entry, and would have been

similarly protected by the pr,)posed boundary orders which the

department sought to effectuate. While the order was not promul-

gated this was not due to any view expressed, prior to October
27, 1941. that any Navajos then residing in the reservation were

without rights, but on the view that their rights, tacitly recog-

nized, were non-exclusive.

We find it unneccssary, however, to resolve this apparent con-
flict between what t.he Commissioner said at the end of the 1936-

1941 period, and what he did during that period. '_2 We may in

fact assume that, because of this statement, Navajos entering

during that period may not, he regarded as settled by Secretarial

action during those years. Subsequent events establish to our

satisfaction that, if that be true, they along with all other

Navajos who entcred for purposes of residence prior to July 22,

1958, were nevertheless thereafter settled by the later implied

action of the Secretary. 5s

We now proceed to review the circumstances and events whictl

lead us to this conclusion.

After October 27, 1941, as before, the practice continued of

denying grazing permits to Hopis for use of lands outside of

district 6 except where they were able to show that they had

historically and conthmonsly grazed their sheep at least a portion

of the year outside that district. The necessary effect of this re-

striction was to save non-district 6 grazing lauds within the 1882

a2It is to be noted that the Commissioner's statement of October 27,
1941, was actually made in response to questions engendered by Hopi
con.sideration of the proposed 1941 order which would have implicitly
ret'ognized that all Nava.jos living in the reservation in 71941 had rights
of use and occupancy therein.

5aln a re.port dated April 9, 3954, addressed to Ormo Lewis, Assistant
Secretary ¢,f Lhe Interior, Commissioner Glenn L. Emmons expressed
the opiniotl that it would hc extremely difficult and expensive to deter-
mine tim Navajos and their deseendm_ts who were in residence in the
18S2 reservatit, n on October 24, 1936.

4
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reservation for exclusive Navajo use. _4 Such Navajo use was not

limited to Navajos who had moved into the reservation prior to
October 24, 1936.

On March 28, 1942, the Hopi Tribal Council passed a resolu-

tion disapproving the Raehford recommendations, as modified, for

ehangcs in the district 6 boundaries. On April 18 of that year

Commissioner Collier instructed Wilhlrd R. Centm'wal], associate

regional forester at Phoenix, Arizona, to conduct a new study of
the Hopi-Navajo boundary problem. Centerwall submitted his

report on Jub" 29, 1942. It carried the _pproval of Burton A.

Ladd, then Superintendent of the Hopi "Re::ervation,"_._ and

Byron l?. Adams. Chairman of the ]-Iopi Tribal Council.

Centcrwall recommended a moles and bound:_ description for

district 6 which would accomplish a substantial enlargement of

that district. The acreage of district 6, applying his proposed

description, would have been 641,797, as compared to the original
499,248. _ld Rachford's recommended 528,823. ._ The most im-

•_4Sinee approval of the I-Iopi Tribal Comlcil had not been obtained,
continuance of this practice was central" to t,he leg_fl advice provided
by the solicitnr in his opinion of FebrnaLB' 12, 1941. While the solicitor
had suggested that sueh a re,flatten might be promulgated, he also
stated: 'q_owever, since the suggested regulation would nat only regu-
late the use of the range but would exehnle Hopis front the use, for
gTazi2tg" purposes, of the land out.side the Hopi Unit, the rcga_lations
must have the assent of the tribe."

The si_mificancn of this ailing by the Conlmissioner is more far
reaching then at first might be supposed, as indicated by the following
inqui_" directed to the Commissioner. On September 23, 1941. the ]:Iopi
Tribal Cmmeil asked the Commissioner: "lf the proposed changes in
the present District require the approval og the ]:Iopi Tribal Comleily
why didn't the original Distriet require the approval of the Council?"
iVo direct, answer was made to that question.

5_1a the gl'azing regafiations which were approved June 2, 1937,
effective as of July 1, 1937, the term "l:Iopi geservation" was detlned
as follmvs :

"For the purpose of these regulations District, 6, as now established
by the Navajo Service, shall et,nstitute lhe Hopi Reservation mltil
such time as the boundaries thereof are definitely detm3nincd in
accordance with Article I of the Conslitnti,al and By-Laws of the
Hopi Tribe."

5aThe Ccntenvall repm_ contained a detailed "justification" for the
boundary revisions recommended by him. In the ft,ur Nawlju land nmn-
agement districts of the 1882 reservation (Kos. 3, 4, 7 and 5) which
wnuhl lose land to district (i under this 1)roposa]_ approximately fifty-one

Navajo fmnilies would have been advc,zely affeeted.
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porta.nt eonsidm';_tiuns whie.h seen] to have governed Centerwall

in suggesting these revisions were tim recognition of exelnsive

or predominant prior use and t.he full utilization of lightly loaded

or idle grazing 1,nnds. _7

Wa.lter V. Woehlke, Assistant to the Conamissioner, and J. 1_12.

Stewa.rt, ('eneral Superintendent of the Navajo Serviee, raised

objections to _he Centerwatl recommendations. _s On September

23, 1942, however, the I:[old and Nava.jo superintendents joined

in a. letter to the Commissioner expressing the view that they

emfld agree on adjustments in Centerwall's proposed boundaries
fro' district 6. The CommisM,)ner a.nthorized them to proceed with

tlmt effort. Tile Hopi and Navajo superintendents then called a

conference of field offleiMs which was held at Winslow, Arizona

on October 22, 1942.

Those attending the "_\rinslow ,:.on ferenee unanimously agreed

t,_ recommend Center,rail's proposed district 6 houndaries, with
three modifieatiuns. The net effect of these nmdifien.tions would

be to reduce the district 6 acreage, as proposed by Centerwall, by

10,603 acres, leaving a district which would still be 131,946 acres

larger than ociginn.lly estaMished. These boundary reeommenda-

tions were suhm.it.ted tn the Commissioner on Novemher 20, 1992.

In doing so, the t-Iopi and Navajo superintendents suggested that

policies be put into praetiee which would, in effect, divide the

1882 reservation between Hopis a.nd Nava.jos, limiting the Hopis

to the district 6 area and reserving the remainder for the exclu-

sive use of the Navajos. r'_-'

_;Among other factors which Center,van took into consideration were
the following: (1) simplifying fencing by getting away from sharp
hreaks and escarpments; (2) esiablishin.g boundaries which are easy to
follow and observe; (3) making room for overlapping in grazing use;
(4) avoiding the necessity of "splitting" wa.ters; (5) definitely setting
out work areas for each Service; (6) sunplifying livestock nmnagemcnt
and movement; (7) eliminating friction l_tween tIopi and Navajo live-
stuck operators; and (8) eliminating "split" administration.

;ssx,VcJehlke, who had bitterly assailed the solicit_r's opinion of Febru-
ary 7.2, 104:1., also complained .f CcnterwaWs reliance thereon, saying
that. Centerwall quoted from that opinion "with a noisy tie.king of tile
ehops..." Referring to the solicitot-"_ opinion in Iris memor_ndtm_ eom-
rnenting upon the Centerwall report, Wnehlke said: "That memnrandmn
was a fine example of the workings of the legalistic mind at its worst.."

r,OThis reenmmendation, however, euntenq)lated certain excel)finns from
the over-all effeet just stated. Navajos and Hnpis who had established
residence on either side of the district bounda W would be permitted ts
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011 April 24, ]943, the Office of Indian Affairs approved the

boundaries, carrying capacity, 'm and statements of administrative

policy, a.s recommended hy the two superintendents on November

20, 1942. While the gopi Tribal Council had approved the Cen-

te_va.II reconmnmdations it was al)parently not asked to act o,i

the bmmdary modifications proposed by the Hopi and Navajo

superintendents on Novemher 20, 1942. Nor was it asked to

concur in their policy reeomnmndations raider which l:[opis would,

for the most part, be excluded h'om all of the 1.882 reservation

except district 6. In nevertheless _lpproving these recommenda-

tions on April 24, 19t3, and therea.fter putting them in effect,
the Office of Indian Affairs thus once again acted counter to the

legal advice given by the solicitor on Pebmmha. 12, 1941. "_

A considerable adjustment in ])lace ot_ residence _md range

use was therea.fter made by both Hopis and Nava.jos in order to

eontimm livin_ there. Grazing "right.s" would be established on the hasls

of past use. Rights to wood and timber on the whole reservation would

be equal. I'[opis would be assured the right to ingq'ess or e;;ress to areas

"within Nra.vnjo jurisdiction" for ceremonial purposes.

This latter suggestion concerning access to 1-J/opt shrines was consistent

with similar recommendations whid_ had beclt made over a h:,ng period

of tbne. It. appears to have heen advnneed first in December, 1931, in

a letter from Assistant Comanissioner J. lgem T Sealtergood to Senator

Lynn ,}-. li'razler, bike suggestions were nmde by Commissioner ll, hoads
in M,_y and Deeemlmr, 1932; Navajo Superintendent I"wer in Decem-

ber, 1936; Cnmmlssloner Collier in July, 1938, April, 1930, and October,

19t0; Waiter V. Woehlkc in Deeember_ 1939, and Rachford, in his

repor_ of March :I, 1940.

A speeifle l:,rovision to this effect was incorporated in the propose,I

Secretarial order prepared in 1937, but never signed, hrtMe IV of the

Hopi By-laws, adopted together with the Hopi Constitution in 193(_,

and still in effect, provides:

"The Tribal Council shall neg,±ti_te with the United States Gov-

ernment ageno_ies concerned, and with other tribes and other persons

concerned, in order to secure protection of the right of the tIopi

Tribe to hunt for eagles in its tmditional territm%*s and to secure

adequate protection for its rod:lying established shrines."
I

m'"Carrying eapaeity '_ refers t,_ the ability of the land to support

livestock. Can'ying capacity was expressed in "sheep units," that is, the

llUnllter of slmep wbieh could bc supported on the Innd for nne year.

It required five "sheep units" t,-, support one horse or mule_ four "sheep

units" to support one head of cattle, and one "sheep unit" to support

one got_t.

61See note 54 above.

FCHP01047



62

accommodate themselves to the new district 6 bounda.ries and

the a_oeJated administrative policy of exclosive occupancy. Many

Navajo families, proba.bly more than one hundred, tllen living

within the extended part of district 6, were required to move

outside the new boundaries and severe personal hardships were

undoubtedly experienced I)3" some.

The events which transpired between October ,'27, 194l and

April 24. 1943, as reviewed above, warrant the inference, which

wc dra.w, lhat all Navajos who entered the ].882 reservation

between October 24, ] 936 _nd April 24, 1943, were settled thereon
by implied Secretaria.1 action. Thus. accepting at face value, the

Commia_ioner's sta.tement of October 27, 1941, to the effect that

no Navajos entering the reservation after October °.24, 1936 had

gained rights in lhe reservation, fllose Navajos nevertheless gained

rights ot! use and oceupmlcy by sub_quent implied Secretarial

action. 62

In 1944, Commissioner Collier made two statements to the effect

that there had never been auy formal Secretarial action settling"

Nawljos in tile 1882 resell, alien. In the first of these, made to

Hopi leaders at Oraibi, Arizona. on September 12, 1944, t.he
Commissioner plainly intimated that there had been implied

action of this kind during his term of office, oa

In the second, made in a letter dated December 16, 1944, ad-

dressed to Dr. Arthur E. Morga.n, the Commimioner stated that

_Thc statement of October 27, 1941, purporting to exclude Navajt_s
el_tering after October 94, _1936, from rights in ttle :1882 reservation,
seems to be predicated Oil the notion that the Hopl Constitution, l_tified
on Oct,_ber 24, 1936, precluded Secretarial settlement of Navajas enter-
ing the reservation after tllat date. However, we find nothing in the
Hopi Constitution wllich ]ins the effect of cutting off tbe authority of
the Secretary, provided for in the ]882 executive order, to settle "other
Indians" in the reservation. Hence Ole October 24, 1936 statement, while
here assumed to represent a disavowal of Secretarial settlement hetween
October 24, 1936 and October 27, 194l, points to nothing which would
bar subsequent, Secretarial acts settling Navajos.

6aTllc Commissioner said, on this occasinn:
"... Now, we don't need to dehate as to the munher of Navajos
tllere were in the Executive order in 1882. I'll explain, whether

any Navajos were there or not, they came. Tile Scerctao" made a
report every year how inally there were and lie let them come ill
each year. In addition lie went to CongTess and asked for money
for schools for both the Navajos lmd the ttopis on tile Executive
order, and they gave it to him .... "
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_.here had never been any officia[ Secretarial act settling N_tvajos
in the reservation,

"... but ia the absence of any action to eject the N_tvajo
Indians who had filtered it,re the area it was in time as-

sumed that Ihcse N_lvajo were there with the consent of

the Secretary."

$

{- , .Ill the clu,ted statement the .omm_ss one_ seams to he express-

ing his view as to the assumptions made by some previous official,

and as to the legal sta.tus ol" Na.vajos in the reservation prier to

his term of office, which began .n -kpril 2], 1933. So reg_rded,

the sh_tement is not, for reasons already stated, eompetent evi-
dence on the question of settlement or non-settlement.

But the statement of Commi._qion_u' Collier of December 16,
1944 was also intended to reflect the assumption which he himself

made in dealing with resident Nava.jos who moved inlo the re.set-

ration after' he b,_eamc Commissioner. Limited to tho:_e Na.v_rjos,

the Commissioner's assumption that they were there with the

consent, of the Secretary, considcrc.,] ilr the light of the concurrent

administrative action reviewed above, establishes, in our opinion,

that those Na.va.jos were settled by the implied action of the
Secretary under whom Commissioner Collier served."q

It is immaterial whether any snch view with respeel to Navajos
moving into the reserva.tion durin_ his adminisiration was

prompted hy a misconception as to assumptions made by previous

officials, or as to the legal sta,tus of Navajos already residing in
the reservation. An)" such misconceptions would have relevance

only _ls to thr- motivatiou of the Commissioner in settling newly-
arrived Na.vajos, _ matter which is not subject to judicial review.

In any event, uothing that Collier could s_.3, with respect to

his own reasons for according Navn.jos equal status with Itopis

in the reservation could restrict the authorit T of any subsequent

Secretary or his authorized representative in settling Navajos.
Events subsequent to the cxpira.tion of Collier's term of office

on Ma.reh q4, ]945, presently 1.o lie reviewed, amply demonstra.ie

lhat all Navajos who entered the resin'ration prior to July 23,

].958. for purposes of residence, were settled flmrcin by the

implied action ,ff t.he Secretary.

64Harold L. Ickes was the Secretary of the ]nierior during nil of the
time that Collier serv¢<l as Commissioner.
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Ill February, 1945, fences were con_.mleted by the Govern-

ment along the revised district 6 line. The practice of excluding

Hopi stockmen from areas outside of district 6 was continued,
and with the aid of the fences, was more effectively enforced.

On June 11, 1946, Felix S. Cohen, then acting solicitor of the

.Department of the Interior, rendered an opinion with regard to

the ownership of the'mineral estate in the 1882 reservation. 59

Decisions of Dept. of Interior, 248. Stating that the depa.rtment,

on Janua.ry S, 1942, look the position that Navajos "would not

be allowed to settle on the reset_,ation after October 24, '"J_
Cohen ruled that Na.va.jos who had entered the reservation prior

to that date were to be deemed settled therein pursuant to the

1882 executive order. _

Cohen l_redicaled his October 24, ]936 cut-0ff date on Navajo
settlement, on the October 27, 1941 statement of the Commis-

sioner, and the Seereta.ry's approval thereof on Janual>- 8, 1942.
But we have indicated above that subsequent events demonstrate

that no such Gut-off date was in fact imposed. Navajos catering

after October 24, 1936 for purposes of residence, were treated

exac.tly the same as those who had entered prior thereto. All
were dealt with as if they had rights of use and occupancy,

and the only possible source of those rights was implied Secre-

,;SThe "Department" positi,)n to which Cohen made reference, was
Hm Cormnissioner's statement of October 27, 3941, which was approved

by the Secretary on Jammry 8, 194.2. See note 51 above. The Conunis-
sioncr's statement, quoted earlier in this opilfion, was not tha_ Navajos
"would not be allowed to settle on the reservation after October 24.
19::_6," but that only the Navajos residing on the reservation an October
24, 1936, "have rights on the Reservation."

_';l_n this regard, Cohen stated in his opinion:
% . . I do not mean to imply tlmt the Nava.jos could acquire rights
in the reservation through the SeeretatD"s inaction or throal_'h his
failure to exercise the discretion vested in him hy the Executive
order. But the Secretary. is not chargeable with neglect in this
matter. Throughout the years the Secrekary has songht and ol)tained
funds f'rom Cnnbq'ess which have been used for the ,.duca_tion of
tim chihlreu ,,f .[-Iopis and Navajos :dike, and the _,vaziug _md the
livestock of botl, k.'ronps has hecn permitted and regtfl;ited by the
Secrete*3,. This, to my mind, is eunelnsive evidence that the settle-
meat of the Navajos on the reservation has been sanctioned and
confirmed by the Secretary, and that their settlement is therefore
lawful, resulting in the necessity of recog'nition of their rights
within the area."

,I
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tarial settlement. Indeed, tile very ]941-1942 statement relied

upon as expressing the department's "cut-off" position, was made

in jusl, ificatiou of tim action of the (lovernment hi recogMzhlg
the legal status of all Navajos then (19_1-1942) in the reserva-

tion. This belies, lit lhc outset, any official intention to put the

asserted "Gut-off" policy into effect.

Insofar as Cohen, in the quoted statement, expressed an opinion
as to the legM sigmific_mce to be attac.hed to the course of official

conduct through tile years, the statement is not competent evi-

dence on the question of Navajo settlement. But to the extent

that the statement reports what administrative action was tal_en

while he was acting solicitor, the statement is authoritative and

substantial evidence of those facts.';; Tile facts so reported were

that the Secretary hm:l sought and obtained ftmds from Congress

which were used for the education of the children of Hopis and

Navajos alike, and that the grazing of the livestock of both

groups had been permitted and regulated by the Secretary.

In the late 1940's there was a considerable increase in the

amount of joint administrative activity in the 18:32 and the

Navajo reservations. 0u _'Iay 4, 1948, for exa.mlflC, an agn'eement

of eOOl)m'ation was drachm up 1,etwcen _.he Navajn and Hopi

agencies for the initiation of soil and water conservation prac-

tices. Under this phm the Navajo and 1882 reservations, consid-
ered as a unit, were divided into five work areas. District 6
and several other districts which inelud,:d 1882 reservation lands,

were combined to constitute "work area." No. 4, with headquarters

at Kcams Canyon. All soil conservation activities were to be

under the general supervision of the conservationist in charge,

at Window ll.oek, Arizona.

Another examph; of such intermingling of Navajo and Itopi

administrative action is to he found in Secretary of the Interior

J. A. Krng's proposal, adwmeed in his report entitled "The

Navajo." issued in March, 1948. It was his proposal that Navajo

and Hopi families be resettled on irrigated land of the Colorado

River Indian Reservation in Western Arizona. By the spring

of 1.q49, this in'o_'ram was under way.

A third example of such joint agency action is evidenced hy

a letter da.ted Doeemher 14, 194!1. sent hy road engineer H. E.

67Cohen served ns acting solicitor for periods of varying length,
begimfing on June 4, 1942.
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Johnson, employed by the Navajo Service at Window Rock, to

Walter O. Olson, assistant Superintendent of the Hopi Agency.

Johnson recommended that the Hopi road department use the

Navajo road department in an advisor)' capacity along the patteml

of the old regional office. "All construction, malntenanec, and

engineering should be inspected and ,_pproved by this office,"
Johnson wrote.

By July, 1951, the total 1,opnlation of the Nav_jo Indian Tribe
was 69,167, about six thotcsand of whom lived within the 1882

reservation. By the summer of J958, the Navajo population in the
.1882 reservut.ion was probably about 8,800, not includin_ a few
Navajos living within district 6. as expanded in 1943. The places

of residence of the Navajos within the 1882 reselwation were

scattered quite generally over the entire area outside of dis-
trier 6.

According to a comprehensive Navajo school census taken in

J955, there were 2,929 Navajo children then living in the 1882

reservation. By 1958 (lovernment schools for Nava.jo children

were being maintained within the 1882 reservation at Piiwon,

Smoke Signal, White Cone, Sand Springs, Dinnebito Dam and
Red Lake.

In 1951, the Hopi population within the 1882 re,_ervation was

about 3,200. By the summer of 1958, the ttopi population was

I)robably something in excess of that fi_lre. Most of these Hopis

resided within district. 6, as expanded in 1943. _ A few had

homes, fitrms or grazing lands in adjoining districts in the 1882

reservation.

Other Hopi activities then being carried on outside district 6,

as expanded, included wood cutting mid gathering, obtMning

coa.1, gathering plants and plant products for medicinal, cere-

monial, handicrafts and other purposes, visiting of ceremonial

shrines, and a limited amount of hunting.

We believe that it is indicated hy the m,ents and circumstances

reviewed above that. during the last half of the 1940% and up

to em_ctment of the Act. el' July 22, 1958, a]l Navajos who entered

the 1882 reservation for purposes o11 rcsidenee, were trea.ted no

,_SNot included in this figmre are the several hundred Hopis living a
•_'ew miles west of the 1882 rcservat.ic,l at M'oeneopi. The forebe_rs ot

these Hopis had left. "Old Oraibi" in the reservation area, and moved
to Moeneopi in a 1906 "revolt."

FCHP01052



67

differently than those who had catered betwen 1936 and 19-!-5,
or those who had entered before October 24, 1936. All were dealt

with administratively as Indians h_wiug rights of use and

occupancy in 1,lint reservation, such rights being equMly protected

aJld the wolfe.re of a.ll such Indi_ms being equally served 1)y

coati,incus m_d consistent (Z_owmmmnt action through the years.

No attempt was made to se])H.l'It_el_' identify the Navajos who

entered prior to 0etober 24, 1936, and their deseendants, nmeh
less were they accorded aaly privileges or assistanee which was

withheld from subsequent Na.va.jo inunigvants into the reservation.

In .ur opinion, the course ef a,hninistrative action and ac-

companying pvononneements, from February 7, 1931 to July 22,
1958, with exceptions which we discount _/or reasons sta.ted, war-

rant the finding, which we make, that all Na.vajos residing in

the 1882 reservation in July, 195S were iml)liedly settled therein

by the Secretary of the Interior in the exercise of his authority
to settle other Indin.ns in that reservntirm.

The question remains whether, in settling Nav_jos in the

reservation, the N_tva.jo Indian Tribe itself was impliedly settled
in the 1882 reservation.

Throughout the period from Febmmry 7, 19"11, when Navajo

rights o£ use and occupancy were tirst administrat!vely recog-
nized, to July 22. 1958, Nnvajos enter('.,.1 the 1882 res(.vwttion for
purposes of residence without limitati,-,n as to number. Nor was

any effort made to pick and choose between N_wa_ios W]lO might

enter, all who came being administratively welc..me. This coarse

ot_ administrative conduct is expl,6nable only on the hypothesis
that the Navajo lndian Trihe itself had been settled in the

1882 reservation.

There are other considerations which le_d to the same eon-
elnsion.

Beginning at least by 1937, the Navajo Indian Trihe was

administratively recognized as havin_z duties and responsihiliti,zs

as the represent_tive of Navajos living in the 1882 reservation.

The authority for the grazing ]',;gulations approved June 2, 1937.

under which establishment of hind mmmgement districts was

authorized, rested in part on a resolution of the Navajo Trilml
Council dated Novenlher 24, 1935.

Navaho residents evev3-wherc in the reservation have always

participated in the election of Navajo delegates to the Navajo

FCHP01053



68

Tribal Council. Prior to 1953, these elections were supervised

and conducted by the Bureau of Indian Affairs. Navajo tribal

rangers were given authority to issue permits for the cutting and

gathering of wood.

On Jamlary 1, 1955, the Commissioner approved resolutions

of the N,'tvajo Tribal Council, adopted in 1954, relating to

traders' leases, under which the Navajo Indian Tribe granted
leases to traders in thc 1582 reservation.

Plaintiff, however, argues that settlement of the Navajo In-

dian Tril)e after May 25, 1918, was precluded by the enactment
of that date. That statute, 25 U.S.C. § 211, provides that no
Indian reservation shall be ere,_tcd, nor shM[ any additions be

made to one heretofore created, within the limits of the States

of New l_exico and Arizona, except by Act of Congress.
Plaintiff calls attention to the fact that defendant, for the

Navajo _ndian Trihe, has disclaimed any joint interest in the

reservation with the Hopis. Plaintiff argues from this that the

necessary effect of the cxclusive Nava.jo tribal settlement which

defendant asserts would be to add lands to Navajo Indian

Reservation in Arizona, a result expressly prohibited by the
1918 Act.

At this point in the opinion we are considering only the

qnestion of Navajo settlement, and arc not eoneerncd with the

character of any such settlement, as exclusive or joint. At a
later point we will discuss the si,mifieance of the 1918 Act with

regard to the character of any Navajo settlement which may be

found to have occurred. In our view, the 1918 Act did not

operate to terminate the authority of the Secretary, premised

on the Executive Order of December 16, 1882, to settle other

Indians, including Indian trihes, in the reservation area.

We conclude that t.he Navajo Indian Tribc has bce_d
iu the 1882 rescl'vation. Sec Cl*erokce Natio_l v. tliCkock, 187

tLS. 294, 307; The Uf_et'ohee 7'r_tst F_nds, 117 U.S. 288, 308•

Specific Rights Held by Holris and Navajos

o_. ,]tdy 22, 1958

Earlier in tiffs opinioH, _'ollowing 5)otnote reference 11, it.

was stated that immediately upon the issuat_cc of the Executive

Order of December 16, 1882, the Hopis gained non-vested rights of

use and occupancy in the entire 1882 reservation. These rights
wcrc then exclusive in the scnse that unle_ and until the Secre-
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tary thereafter settled other Indians in the reservation, the IIopis

were tile only Indians entilled to use and occupy that area. These

rights were non-exclusive in tile sense that the Hol)is would be

required to shal'e Ihe 1882 reservatiun Mlh any other Indians
the Secretary there_,fter saw fit to settle in the reservation.

Such rights as tile Hopis had in the reservation on July 22, 1958,
became vested on that date.

We ]lave also feund and concluded lhat, beginning on Febru-
ary 7. 1931, tile Secretary saw ill, to settle in tile reservation.

ns they arrived (with indicated lapses). Nav_ljos who entered

the 1882 reservation prior to _lul',, 22, 1.958 for tile pnrpose of
establishing permanent residence. We have further held that

by at least June 2, 1937, lint not prior to February 7, 1931, the

Navajo Indian Tribe itself was impliedly settled in the 1882

reserwl.t.ion. Rights ot! use and occupancy thereby acquired

were not vested prior to July 22, 1958, but I'ecamc vested on
that date.

It is now necessary to determine what specific rights of use

and occupancy the Naw_jo lndian Tribe and individual Navajos

held in July 22, 1958, by reason of snell Seeretaria! settlement,

mid what specific rights of use and oecupan%- the Hopi Indian

Tribe and individual Hopis held on that date ill view of tile

settlement of Navajos and other cireumstm_ees.

In making this determination we nmst first decide whether
the Navajo Indi:m Tribe and individual N;Iva;jos were author-

ized to settle in the entire 1882 rt'servation and, it.' noi, what

part was made available to them by snell authorization.

It has previously been stated that sume three hundred Navajos

not identified on this record, were settled in the 1882 reser-

vation in 1909-1911, during the second allotment period involving
that reservation. It has also been indicated that there is some

evidence, although perhaps not sufficient, tu warr_mt a finding,

that Navajos residing in the reservation on l_ehl'uary 29, 1.924,

were impliedly settled therein, in view of Commissioner Burke's
statement of that date and the circumstances under which it

was made. But suhstantial and. to us. adequate proof of im-

plied settlement el: N_vajos, other than the three hundred set-

tied. in 1!109-1911. came first un February 7, 193.1.. Jt was on

that da.te tha.t Seeretar.v Wilbur and C:omn,issioner R.hoads joined

in _ letter approving the T-l_german-Faris proposal that tile

reservation be divided between Hopis and Navajos.
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It is therefore established that implied Secretarial settlement

of Navajos and tile policy of segregating N,zvajos from :Hopis

were initiated at the same time. In fact, it was the initiation

of that policy which, under the indicated circun_stanees, war-

rants the inference that the Secretary settled Navajos in the

reservation on February 7, 1931.

This segregation policy remained constant from the time it

was initiated until the time Indian rights in the reservation

became vested on July 22, 1958. This is evidenced by the efforts

which were made through the years to effectuate that policy.

It wa_ first sought to accomplish this by means of a provision
to be incorporated in the proposed Navajo Indian Reservation

Act. That phm failed of realization when, because of Hopi

opposition, the Department of the Interior withdrew its proposal

to incorporate such a provision in the bill.

The Office of Indian Affairs then sought to accomplish the

same result by means of land-use regulations under which land

management districts were created, one of which (No. 6) was

designed to include most of the Hopis in the 1882 reservation.

When this plan was first put into operation in 1936, there

was no intimation that Hopis were to be limited to the dis-

trier 6 area. Nor was such a policy publicly proclaimed when

colnprehel_sive grazing regulations were approved on June 2,

1937, under which the administration of the land managemeut

districts was provided for in great detail. But shortly after

the latter regulations became effective, the practice was initiated

of forbidding Hopis to move outside district 6, or even to graze

,mtsidc that district, without first securing permits. These per-

mits were usually issued only on a showing of past Hopi use.

It was then sought to formalize this segregation practice by

mea_s of a Secretarial order. This attempt was abandoned when

the solicitor ruled, on February 12, 1941, that such an order

would be invalid unless consented to by the Hopis. But then

tbe Office of Indian Affairs continued to accomplish the same

result through its previous hind-use regulations _md associated

practices, as modi_ed fronl time Io time, none of which was

ever approved by lhe 1-Iopis. It was on this basis that tile seg-

regation practice was continued without interruption until all

rights became vested on July 22, 1958.

Secretarial settlement of the Navajo Indian Tribe and indi-

vidual Navajos, between 1931 and 1958, has been implied from
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the general com'se of t_dministrative action and policy during that
period. Thus, to the extent that administrative policy in effect

during that period would not warrant such an implication, Sec-

retarial settlcntcnt of Navajos did not occur. It fellows that,

since it was the continuing policy to segreg;itc Navajos from
Hopis during all of these years, the implied settlement o±' Nava-

jos in the ].882 rescrv_tion was at all times subject to the rc-

strietion that they were not to usc and occupy that part of the

reservation in which the Hepi popuhttion was concentra.ted.

It theret'orc becomes necessary tt) delineate, consistent wilh

the finding and eonelusi(m just sta.ted, the specific geographical
area in which the Nava.jos were authorized to set.tle.

This geographical area was not fixed with precision whea the

first genera! manifcstation of implied settlement of Navajos

occurred in 193:1. 6o On November 20, 1.030, when Hagerman and
Faris submitted a report rceommer_ding a division of the 1882

rcsciwation, they provided a. general description of the area

which, in their view, should be set aside for the use of ]-Iopis.

This description, however, was not sufficiently precise for prac-
tical application, as they themselves recognized. I1 was their

suggestion that if their recommendation was accepted in prin-

ciple, a detailed reconnaissance of the lines _s approximme].v

proposed be made with a view of developing a detailcd boundary
description.

It follows that, i_l approving the ]:lagcrman-Faris rcconmlenda-

tion, on February 7, 1931, the Secretary and Commissioner did

not fzx a precise geographical area of authorized Navajo settle-
ment. They did direct that field studies be undertaken for the

purpose o1: formulating a. specific boundary description.

These studies were made, and the boundary lines thus arrived

at for the proposcd exclusive Hopi area wcrc set out in Hager-

man's second report, dated Jmmary 1, 3.932. In this repm_

l:Iagerman expressed the view tlu, t thc proposed houndaries for

this area of exclusive l-:[opi occupancy were fair and just to

both Hopis and Navajos. lie added, however, that "(t)his d_es

"VA part o[" tim 1882 reservation excluded fl'om Navajo settlement is
not in dispute, l)efondant lms, in effect, eom:eded that no Navajos ]lave
ever been s_4tlcd in a south-central area consisting of about 488,000
acres, ;,s described ia paragn,1)h 12 of the Iindin_ of fact and depict,.,,]
in tile map which is at p_rt of this ol)inion. See prelxial order No. 2,
page 2.
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not mean that they might not be changed in the future if

conditions wa_'rant."

The boundaries as proposed by Hagerman in his 1932 report

were iucorporated in the first dra.ft of the Navajo Indian Reser-

vatfon Act, tendered to Congress by the Department of the

Iuterior on February 8, 1932. But, as stated earlier ill this

opinion, that feature of the bill was later withdrawn. Sub-

sequent events establish that tile exae_ boundaries of the proposed

area of exclusive Hopi occupancy were still only tentative.

While the Na.vajo Indian l_eserva.tion bill was pending before
Congress in early 1934, further studies were being carried on in

the field concerning the exact boundaries of an exclusive Hopi

area. A report thereon was submitted by range examiner Joseph

E. Howell, Jr.. on April 16, 1934. He proposed that the area

for the Hopis be extended by adding 59,225 acres thereto stating,

however, that this would still not include all Hopi fields.

In early the district land management plan was devel-

oped for the purpose of implementing the land-use re_dations

wlrich had been issue,1 on November 6, 1935. In order to simplify

land-use administration it was dete_mlincd to place in one district

(No. 6) the part, vf the 1882 resera'a.tion in which most of the

Hopis were concentrated. The record before us contains no metes

and bounds description of t.he 1936 lines, but, they are depicted

on maps which _lre in evidence a.s pla.intiff's exhibit 306 and

defendant's exhibits 444 I and 537(f). The 1936 lines as so

depicted are shown on the map which is a part of this opinion.

The 1936 lines of district 6, however, were only tentative. We

say this not only because Howell's proposed modifications of

those boundaries were theu under consideration by the Office

of Indian Affaiz_, but also in the light of immediately succeeding

events.

In the summer of 1937, the :Hopis began to complain that

Navajos were encroaching upon long-held ttopi grazing and

agricultural lands outside district 6. At an Au_lst, 1937 con-
t'ercnee held to consider these complaints Navajo Superintendent

Pryer made it clear that the 1936 district 6 boundaries did not

include a.ll established areas of liopi oeculmney, lie stated that

while it was attempted to include all Hopi range use within

district 6, this proved imi_ossib/e in several instances and there

were still Hopis living, grazing and farming outside that district.
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It w,_s in :1937 that the effort got under way to obtain a

Secretarird order which would, _uuong other things, formalize

the practice then being followed of forbidding Hopis from graz-
ing or moving outside of district 6. In connection with this

project, new studies were undertaken with respect to the boun-

dary lines of that district. These studies eventually led to the
Rachford boundal T report of March ], 1940, referred to earlier

in this opinion, ia which it was reconmlendcd that 21,479 acres
be added to district 6.

The Raehford boundary proposals, as somewhat modified, were
incorpora.ted in the draft of the Secretarial order which was

later disapproved by the solicitor on Februa.ry 12, 194]. For some

time thereafter the Office of Indian Affairs sought to formulate

a revised folnn of order which would be accept_d)le. In this con-
nection the bound_tries of district 6 were further reviewed. This

led to the preparation of a revised description v,hich would have

increased district 6 acreage by 8,096 over the Rachford proposal.

Finally, all efforts to secure an order formalizing the segregation

practice were abandoned. But the segregation practice itself was
continued.

On April 18, 1942, Commissioner Collier instructed Ccntcrwall

to study the boundary problem. Ccntcrwall submitted his report

on July 29, 194,2, recommending enla.rgement of district 6 to

641,797 acres, as compared to the original acreage of 499,-°.248.
The boundaries snmggcstcg] by Ccntorwall to accomplish this en-

largement were ti_ereafter somewlmt reduced by agreement be-

tween the Hopi and Navajo superintendents, resulting in a pro-

posed district 6 acreage of 631,194.

On April 24, 194,3, the Office of Indian Affairs approved the

district 6 boundary lines proposed by Centcrwall, as so modi-
fied. 7o It wins therefore on that date tha.t the lines within the

1882 reservation, utilized under administrative policy to segregate

Hopis from Navajos, were first definitely fixed.

Accordingly, in our view, it is those lines which must be re-

garded as defining the pal% of the 1882 reservation in which

Navajos were m_thorized to settle. Specifically, the Na.vajo _[ndian

Tribe and all individual Nava.jos residing in the are_t on July 22,

;OThc metes and hounds description of distri,:t 6, as so defined, is set
out in paraga"aph 41 of tim findings of fact and is depicted in the map
which is a part of this opinion.
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1958,wereauthorizedto settle in all parts of the reservation
outsideof district 6 as definedon April 24, 1943,and neither
theNavajoIndian Tribe nor individual Navajos were authorized
to settle within that district as so defined.

Since no Navajos were authorized to settle within district 6,

a._ thus defined, we find and conclude that, on July 22, 1958,

the Hopi Indian T14be, for the common use and benefit of the

Hopi Indians, had the exclusive interest in sxlch area, subject

to the trust title of the United Stat_s. Therefore, pursuant to

section 2 of the Act of July 22, 1958, this area is henceforth a

reservation for the :Hopi Indian Tribe. A declaration to this

effect is included in the judgment entered herein.

This leaves for determination the relative rights of the Hopis

and Nava.jos in that part of the 1882 reservation lying outside

of district 6 as defined on April 24, 1943.

By our holding that the Navajo Indian Tribe, and all indi-

vidual Navajos residing in the reservation on July 22, 1958
were settled therein 1)5_ Secreta.rial action, we have rejected the

Hopi contention that Hopis have the exclusive interest in that

part of the reservation now under disc_msion.

It is the further contention of the Hopis, however, that if

the court finds and concludes that the Navajos h_ve acquired

by Secretarial settlement, rights and interests in any part of
the reser_-ation, such rights and interests are not exclusive as to

any part of the reservation area, but are co-extensive with those

of the l:Iopi Indians, subject to the tlalst title of the United
States.

The Navajos, on the other hand, contend that as to the reserva-

tion area in which it is found and concluded that Navajos have

been settled, 7_ the Navajo Indian Tribe, for and on behalf of all

Nav_jo Indians, h,_ the exclusive right and interest therein,

subject to the trust title of the United States.

The Navajos advance a nunfl_cr of argtunents in support of
the contention that the Navajo Ir.dian Tribe, on July 22, 1958,

had the exclusive interest in that part of the 1882 reservation

in which it has b,:en fc,und to haxe been scttled. One of these

_lThe Navajos eontear] that this area is hu:gcr thaIl that part. of the
reservation lying outside of district 6, as defined on April 24, ]943,
but we have found and concluded that no Nava.jos were settled by
Secretarial action _4thin district 6 as so defined.
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is that, on July 22, 1958, the Navajos ]lad actual exchaive use

and occupancy of. this area and, as used in the act of that d,_te,

"excltLslve interest" mc,'ms exclusive use aud occupancy.

On July 22, 1958, ix few ]!Iopis were residing in that part of

the reservation now under discussion. In addition, Hopis have
coutinuously made some use o£ a. large part of that area for the

purpose of cutting and gathering wood, obtaining coal, gathering

plants and phmt products, visiting ceremonial shrines, and
hunting.

For prcsent purposes, however, we will aasumc that actual

Navajo use and occupancy of the area was exclusive or w_ so

nearly so as to render Hopi use and occupancy de minimis.

])efendant's equatiug of "exclusive interest" with actual ex-

clusive use and occupancy finds no support in the Act of July

22, ]958. Section 2 of that Act, which prmddes the authority

for a judiciM determination of the issue, speaks of "exclusive

interest" and not "exclusive use aud occupancy." Had Congress

intended to make actual exclusive use and occupancy the sole
test, it woldd have been easy for it to have so stated in the

legislation.

Actual use and occupancy, of ]and, without more, has no con-

notation of rightful possession. A trespa¢_cr may have actual
use and occupancy o_ land. Indinn_ may obtain actual use and

occupancy of re_servation lands belonging to other Indians by .just

moxdng in without any semblance or color of right. Or they may

obtain snell use and occupancy through invalid administrative
action.

Similarly, even though use and occupancy is rightful, the fact

that it is actually exclusive does not connote that the cxchLsive

nature of the use and occupancy is rightful. Persons having the

right to share lands with others may, by force or other illegal

means, shoulder out the others and gain aetua.1 exclusive use.

But ConcreKs was not interested in reeog_lizing claims based

on force or other illegal action. In section 1 of the Act of July

22, 1.958, the 1882 reservatinn was declared to be held in trust

for Indians who had established rightful chdms thereto, either

by virtue of the Executive Order of 1)ceemher 716, 1882, or },y

virtue or: Secretacial setth'.ment subsequent to that date. An indi-

cated purpose of the litigation thereby authorized, as set out in

section 1, was to detcrmine the "rights and interests" of the pay
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ties, not the fact of actual use and occupancy of the lands in

question.

Another indicated purpose of the litigation, as set out in sec-

tion 1, was to quiet title to the lands in the tribes or Indians

establishing "such claims pursuant to such Executive order as

may be just and fair in law and equity." Here, again, the

authority was referenced to claims cognizable in law and equity.

Section 2, as noted above, makes use of the term "exclusive inter-

est," instead of "exclusive use and occupancy."

Defendant calls attention to a Con_nJttee Report comprising a
part of the legislative l_istory of tile Act of July 22, 1958, 7-_ in

which the Committee used these words: % . . Because of the

nature of the conflicting claims of use and occupancy inter-

csts .... "

We do not share defendant's view as to the significance of

the quoted words. It is true that the claims in question relate
to use and occupancy. But, as even this excerpt indicates, the

claims must be of a kind which properly may be characterized

as interests in land. An interest in land may be subject to

paramount rightful claims, as in this case, where the claim of

the United States was paramount prior to July 22, 1958. But,

except for paramount rightful clainu% an interest in land is

one which is enforceable in court because it is grounded on

recognized principles of law.

The principle of law which must be applied with reference

to the Navajo claim to an exclusive interest in part of the

reservation is that prior rights continue until lawfully termi-

nated. On December 16, 1882, as we have concluded, the Hopis

obtained non-exclusive rights of use and occupancy in the entire

reservation. We have concluded that the Navajos obtained no

rights in the reservation at that time and that, with immaterial

exceptions, their only rights acquired by Secretarial settlement
first came into existence in 1931.

Hence the Navajo rights are not exclusive _ to any part of

the reservation unless the pre-existing Hopi rights therei_t were

lawfully terminated. A_¢ we see it, the l=[opi rights could be

lawfully terminated only by Congressiona[ enactment, valid

administrative action, or abandonment. Each of these possibilities

will be explored ]ater in this opinion.

• T-'H.R. Report No. 1942, 85th Cong. 2nd Sess., on S. 692.
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Defendant contends that the Enabling Act of July 22, 1958,

does not establish one criterion for the tIopis and another for

the Navajos. Accordingly, it is argued, if proof of actual ex-

clusive use and occupancy is enough to establish that the I-Iopis

have an exclusive interest in part of the reservation, it is

enough to establish that the Navajos have the exclusive interest
in tile remainder.

We have not held that proof oC exclusive Hopi use and occu-

pancy of district 6 is enough to establish an exclusive Hopi in-

terest in the district 6 area. In addition .to exclusive ]:[opi use

and oceup,'mcy it was also cstahlksh,.,d that ttmy gained rights of

use and occupa_,cy therein (and in the entire reservation) by

the self-operating effect of the December 16, 1882 order. It was

also established that the Secretary had not settled any Navajos
in tile district 6 area.

A different criterion must be applied in evaluating the Navajo
claim to an exclusive interest because their claim rests on a

different foundation than that which supports the l:lopi claim.

The Hopi clMm to an exclusive interest in the district 6 area

rests on rights gained in 1882, undiminished by subsequen.t Sec-

retarial settlement of other Indians. The Navajo claim to an

exclusive interest in part of the reservation must rest on rights

gained h_ 1931 and thereafter plus lawful tel_lination of pre-
existing ttopi rights.

We now proceed to consider whether, as to that part of the

1882 reset_'ation lying outside of district 6, the Hopi rights of use

and occupancy, acquired on December 16, 1882, were ever law-

fully terminated. As before indicated, this could only have been

brought about by Congressional enactment, valid administrative

action, or abandonment.

Turning first to Congressional enactments, it appears that ou

several occasions the question was raised as to whether the Hopi

interest in part of the 1882 reservation should be legislatively
terminated.

Thc first such occasion was in 1920, when the House Committee

on Indian Affairs held hearings at Keams Canyon aJld Polacca,

in the reservation, to investigate the conflicting clain_ of the

ttopis and Navajos. The then Congressman Hayden inquired at

this hearing as to whether it was advisable to "lay out a separate
reservation for the ttopi Indians, which will be theirs and free
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from further encroachment from the Navajos?" Robert L. Daniel,

the Hopi School Superintendent at Keams Canyon, indicated that

this would be desirable. No legislation of this character, however,

resulted from this committee hearing.

The Senate Committee on Indian Affairs held hearings at

Keams Canyon, Toreva, Hotevilla, 0raibi (within the reserva-

tion), and Tuba City, Arizona, in April and May of 1931. Hopi

Superintendent Miller and Navajo witnesses urged that a division
of the 1882 reservation be effectuated. But Congress took no

action at that time.

While the Navajo Indian Reservation Act of June 14, 1934, 48

Stat. 960, was before Congress, the Department sought to in-

elude lansalage which would have terminated Hopi rights in a

large part of the reservation. As stated earlier in this opinion,

this language was finally withdrawn, and instead, there was in-

serted in section 1 of that Act the words: "... however, nothing

herein contained shall affect the existing status of the Moqui

[Hopi] Indian Reservation created by Executive order of De-

cember 16, 1882 .... "

While the bill (S. 2734; H.R. 3]78, 81st Cong.) which was to

become the Navajo-Hopi Rehabilitation Act of April 19, 1950, 64

Stat. 44, was before the House Subcommittee on Indian Affairs,
the matter of dividing the 1882 reservation was discussed. Con-

gressman Morris asked Theodore H. Haas, Chief Counsel of the

Bureau of Indian Affairs, if Congress should attempt any settle-

ment of the issue in that bill. Haas replied: "I should recommend

most decidedly against bringing in this difficult, extraneous issue

which would cause the resentment and opposition of the Navahos

and Hopis."

The committee also had before it a letter from the Commis-

sioner of Indian Affairs rcconm_cnding against inclusion in the

pending bill of any provision dealing with the 1882 reservation

boundary problem. No such provision was included in that bill.

During the )'cars subsequent to 1931 there were numerous

appropriation bills in which funds were appropriated for the

construction and maintenance of schools for Navajo children. As

previously stated, a number of these schools were built within the

1882 reservation, beginning with the school at Pinon, erected in

1935. Federal funds, appropriated by Congress, were also utilized
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for the super_rision of Navajo affairs and activities, and the ren-

dition of _lid to Navajos, within the reservation area.

The appropri_,tiou acts themselves, however, do not specifically

mention a segregation of administration o_ Navajo and Hopi

affairs in the 1,$82 reservation. Nor do any of them contain any
declart_tion or other provision indicating an intent to terminate
Hopi rights.

It therefore _ppears that the only occasion during this entire

period on which the Congress le_slativcly dealt specifically with
the problem (the Navajo Indian :Reservation Act of Jtme 14,

1934), it inserted a provision exprensly disclaiming any intent to

terminate Hopi rights a.nd interests. As ]ate as 1950, while the

Navajo-Hopi _chahilitation Act was under consideration, the

boundary matter w_s considered an ol,en question not previously
resolved by Congress.

We conclude that Cou_'ess at no time enacted legislation de-

signed to, or having the effect of, terminating Hopi rights of
use and occupancy anywhere in the 1882 reservation.

We next consider whetller the Hopi rights of use and occu-

panes', established on December 16, 1.882, were at any time ter-
minated by wllid administrative action.

Since, with h_dicated immaterial exceptions, no Navajos or
other non-I-lopi Zndinns were settlut in the reservation prior to
February 7, 1931, therc was _lo occasion prior to that date for

administrative action designed to terminate Hopi rights in any

part of the reservation. It is therefore not surprising that the
record is barren of any evidence tha.t administrative action of

this kind w_s take_t prior to 19313 a

Beginning on Feblalarv 7, 1931, adnfinistrative officials 1"el-

lowed a policy c_Iesi_led to exclude Hopis, for the most part,

from those parts of the 1882 reservation not immediately adjacent

to their villages. At the outset it was sought to accomplish this

by legislation in the form of a provision in the bill which was

to become the Navajo Indian Reservation Act of 1934, describing

the area of concentrated _Iopi 1)opulation _s an exclusive Hopi

reservation. Had this been accomplished, the Hopis wotlld un-

73F,)r the reasons indicated h_fcr in Ihis opinic)l_ administrative action
of this character would not have been legally possible, without Congres-
sional approval, after March 3, :1927, in view of section 4 (25 U.S.C.

398d) of the act ok" that datc_ 44 Star. 1347.
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questionably have been legally ousted from the remainder of the
1882 reservation.

But this way of effectuating the indicated administrative policy

failed of realization when the Department of the Interior found

it necessary, to revise the langu,_ge of the proposed Navajo Indian

Reservation Act. Thereafter, administrative efforts to exclude

Hopis from parts of the reservation not inunediately adjacent

to their villages, took the form of administrative regulations and

practices pertaining to land use. None of these administrative

regulations and practices, however, with the possible exception
of the abortive effort to obtain r_ Secretarial order in 1941 de-

fining areas of exclusive occupancy, were designed to affect what-

ever rights the Hopis then had in the entire 1882 reselwation.

This is established beyond question hy the representations re-

peatedly and consistently made by departmental officials through-

out this entire period, beginning on Februa3 T 17, 1937. On that

date Allan O. Harper submitted a plan of administrative inter-

relationships between the Itopi and Navajo jurisdictions. This

plan, which was approved by the Conuni_ioncr on h_[arch 16,

1937, contains this statement:

"... This arrangement _dll q_e tentative until the definite

boundary of the Hopi-Navajo reservation shall have been

determined. This arrangement is established as a matter of

administrative expediency and convenience and shall not

be construed in any way as fixing ,an offficial bolmdary be-

tween the two tribes, or as prejudging in any way the boun-

dary which is ultimately established."

On December 28, 1937, the Commissioner signed and promul-

gated a map defining land-management districts. In advising

Navajo Superintendent Fryer of this action, the Commissioner
stated :

"It is understood, also, and it should be clearly explained

to the Navajo and the Hopi counsels [sic], that a delinea-

tion of District 6 is not a delineation of a bonndary for

the Hopi Tribe, but is exclusivels, a delineation of a ]and-

managcnqcnt unit."

On July 13, 1938, Commissioner Collier and six of his staff

officials met with Hopi leaders at Oraibi, Arizona. The practice

had by then ah'eady been established whereby Hopis could not

FCHP01066



81

go outside of district 6, as then tentatively established, without

first obtaining a Government pm'mit. Commismoner Collier ex-

plained to the ]:[opis on this occasion that the permit system was

a part of tile grazing regulation procedure, adding: "That has

nothing to do with the reservation boundary." At another point

during this conference tile Commi._ioncr stated that nothing

with regard to the plan for the administration of district 6, as

outlined by him on that occasion, "... predetermines or settles

anything with regard to the ultimate Hopi Tribal boundary..."

On April 24 and 25, ]939, four Hopi leaders met with the

Conmlissioner and other ageney officials in Washington, for tile

purpose of presenting their land cMms. Discussing the question

of tile division of tile reservation into "use" areas, the Commis-

sioner assured the Hopis that: "a_t3" agreement which is made

of use-rigllts will not be a giving up of this claim." Continuing,
the Conuni_ioncr stated:

"The creation of district 6 was not a finding as to what

a rca the Hopis should occupy. The Hopis were not consulted.

The making of the true finding is in the future."

On September 4, 1941, the Office of Indian Affairs ruled that

proposed changes in the boundaries of district 6 shotfld be sub-

mitted to the I![npi Tribal Council for consideration and ap-
proval. At this time A._sistant Commissioner William Zimmerman,

Jr., informed Navajo Superintendent F_,er that the proposed
adjustment in the boundaa'y could not "be considered as a per-

mmmnt adjustment of the reservation boundary but must be

considered merely as a change in tile ]and management district. ''74

In a memorandum to the Forestry and Grazing Division, g. M.

Stewart, Director of Lands, Office of Indian Affairs, dated Octo-

ber 9, 1941, it was stated:
"... the establishment of such laaad use areas must not be

confused with the establishment of reservation boundaries,

as such reservation bomldaries can be established only by

Act of Congress .... "

In a letter dated October 12, 1941, sidled by the Commissioner

and approved 1.13"the Assistant Secretary, Seth "Wilson, Super-

intendent of the _Hopi A_ene,_,, wa_ told that "... the proposed

74As noted earlier in this opinion, the Hopi Tribal Council did not
approve this change.
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change in the boundary of District 6 has no bearing on th_

establishment of the reservation boundary..."

In his report of July 29, 1942, Willard R. Centerwall, who had

been commissioned to conduct a new study of the Hopi-Navajo

boundary, problem, submitted new bolmdary descriptions which,

with modifications, were approved on April 0.4, 1943, as the

revised lines of district 6. In this report Centerwall stated that

it mnst be clearly understood that the setting aside of a land
management unit for the Hopi Indians:

"... does not create a reservation boundary, since the Hopis

would remain entitled to all beneficial use, including the
right to any proceeds within the remainder of the 1882
Executive Order Reservation. ''r5

On February 14, 1945, Assistant Commissioner Walter V.

Woehlke informed Hopi Superintendent Burton A. Ladd that

construction of fences along the revised district 6 line was de-

signed to protect the interest of Hopi stockmen and to prevent

additional encroachments of Navajo livestock on Hopi ranges.

"In our judgment," Woehlke wrote, "the proposed fences will

have no effect on Hopi land claims, but will prove to be a great

practical value to the Hopi stockmen."

William A. Brophy, who succccded Collier as Commissioner

of Indian Affairs, gave t=Iopi leaders the .same assurance on

April 26, 1945. He stated:

"I want to assure that any fences built will in no wise

be construed as establi_ing district 6 as the Hopi :Reserva-

tion, or jeopardize any clailus which you may have to other

lances. The purpose of the fence is not to mark off the boun-

daries of the reselwation, but merely to prevent cattle and

horses from straying; to assist the stockmen in improving

the quality of their herds, and in controlling the breeding

program by preventing inferior sires from mixing with the
herds."

z,_,In arriving at adjustments in the Centerwall district 6 lines, the
Navajo and ]_opi superintendents aTreed on certain principles to be
applied, one of which was that the principal purpose of the establish-
meat of the adjusted district 6 line was the erection of a barrier which
would prevent the crowding in of new families of Navajos onto territory
used by the ttopis.
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Again, on :Ma.y 3, 1945, the Commiasioner gave the same assur-

ance to Senator Bm'ton K. Wheeler. Commenting upon a com-

plaint the Sem_tor had received from ttle Hopis concerning the
fencing of district 6, the Commissioner stated:

"... In the ]880s by Executive Order an area of about

3,000,000 acres, with the Hopi vilblges in tile center, was
set aside as a reservation for the Hopis and such other

Indians ss the Secretary might designate. At the time of

the establishment of the Hopi Reservation several thousand

Nav,_jos were alread_¢ using a large part of tile area. The

N,nvajo population grew faster than the Hopi population

with the resulting gradual encroachment of Navajos upon

the a.rcas used by the Hopis, c._peeially by Hopi ]ive._tock.

In order to protect the Hopis against additional encroach-

mcnt by Navajo livestock upon the Hopi range, certain limits

were established beyond which Navajo livestock would not

be allowed to graze. This was in no sense an establishment

of bounda.ry lines of the Hepi Reservation. Those boundary
lines still are the lines of the E.xecutive Order reservation. '';r,

At a later point in the same letter, Senator Wheeler was told:

"... They [Hopis] lmvc been assm'ed several times that

these fences do not establish any boundary line for the I:Iopi
:Reservation and that no new delimitation of the reservation
boundaries is intertded."

On May :1.2, 1!}48, Acting Commi_ioner William Zimmerman,
Jr., wrote to an interested citizen:

"... I wish to assure :you that the establishment of District

6 does not modify in any way Hopi rights in the Executive
Order Reservation of ].882 .... "

In view of thc._e repeated administrative assurances as to the

limited purpose in establishing and fencing district 6, and the

7_Defendant argales that, in view of the context, tim Commissioaer was
here refen'ing to an "undefined timer boullda_, between tile Hopis and
the Navajos within the Executive Order area," rather than the boundary
lines of the :1.882 reservation. We do not agree.

It is also to be noted that the Commissiooe,"_ statement in this letter
that "several thousand Navajoes were already using a large part of the
area" in 1882, was ill exTory since there were then not more than three
hundred Navajos in the 1882 reservation area.
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express disavowal during all of these years of any intent to

affect Hopi rights and interests in the entire 1882 reselwation,

the contention that the Department sought ternfination of Hopi

rights outside of district 6 is without factual foundation.

But even if this had been the purpo_ of the Department, the

question remains whether this could have been legally accom-

plished without a Congrc._ional enactment.

Secretarial settlement of the Navajo Indian Tribe, and of

individual Navajo Indians, with exceptions which must be dis-

regarded for reasons already stated, did not occur prior to Febru-
ary 7, 1931. By that time there were in effect two statutes bear-
ing upon the power of administrative agencies to create new

reservations, and to make additions to or change the boundaries

of, existing reservations.

The first of these is the Act of May 25, ]918, section 2 of

which (.25 U.S.C., § 211), provides that no Indian reservation

shall be created, nor shall any additions be made to one hereto-

fore created, within the limits of the States of New Mexico and

Arizona, except by Act of Congress.

In his opinion of February 12, 1941, the solicitor of the De-

partment of the Interior ruled that the proposed Secretarial
order then under consideration, whereby the 1882 reservation

would be divided into areas of exclusive Hopi and Navajo occu-

pancy, would be contrary, to the prohibitions set out in the
1918 Act.

We are in full agreement with this view. Moreover, we think

the conclusion must be the same whether the claimed adminis-

trative division of the 1882 rese_wation rests on a formal depart-

mental order (which was sought but disapproved in 1941, and

never again sought), or on a coume of official conduct from
which such a division is sought to be implied. 77

An Indian reservation eonsist._ of land validly set apart for the

use of Indians, under the superintendence of the Government,
which retains title to the lands. U_vited States v. McC_owan, 302

U.S. 535, 539. Where there is no statutory prohibition such as

_TWe have indicated above our reasons for believing that there was
no course of official conduct from which an intention to bring about
such a result could be implied, and that, in fact, such a result would

be contrary, to the repeated and express representations of authorized
officials.

FCHP01070



85

that here under consideration, the setting aside of a reservation

may be effectuated by the Secretary of the Interior, since the
acts of the heads of dcpaa'tment_ are the acts of the executive.

United States v. Walker River Irrigatio_ District, 9 Cir., 104
F.2d 334, 338.

At the time the Navajo :Indian Tribe and individuai Navajo

Indians were settled in that part of the 1882 reservation lying

outside district 6, as defined in ]943, the ttopis already had

rights of use and occupancy in that part. Thus, absent possible

prior Hopi abandonment, to be discussed below, the initial legal
status of settled Navajos must have been that of Indians entitled

to share, with the ttopis, in the use and occupancy of part of

the 1882 reservation. Had the Depm_ment thereafter sought to

terminate all rights of the Hopis in that part, thereby giving
the Navajos exclusive right.s therein, the result would have been

to create a new reservatiort for the exclusive use of Navajosd s

If such action wotfld not have creatc_ a new reservation for

the Navajos, it would at least have operated to add lands to

their existing contiguous Arizona Navajo reservation. Either re-

sult would be contrary to the 1918 act.

Defendant armies that the authority of the Secretary to settle

other Indimts in the 1882 reservation was not terminated by the
1.918 act. With this we agree. But the question now under dis-

cussion is whether, after that enactment, the Secretary could, in

connection with his acts of scttlcment or otherwise, change the

character of the 1882 reservation to the extent of terminating

rights therein which the Itopis had held since December 16, 1882,
thus establishing the area as one for the exclusive use of settled

Navajos. We tmld that such a result was not administratively
attainable after May 25, 1.918d s

7SExpressing the same view, the solicitor said:
"... Since the effect of an order creating a reservation is to give
the Indians the use and occupancy of the land, an order giving
certain Indians the use and occupancy of a designated area of land
is, in effect, the., creation of a reservation. This conclusion is true
a fortiori where the effect is to give a trihe of Indians an exclusive
right of use aml occupancy in au area which was part of a larger
area in which they had the right of use and oc,mpancy in common
with other Indians settled thereon."

70Defendant's statement, on page 13 of his reply brief, that the 1918
act "has no application to existing reservations, either those created by
Statute or by Executive Order," is in error.
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Defendantalsoargues,in effect,that if the 1918act had
beenconsideredby the Congressto havehad the effect the
solicitor,_ttribnted to it, "file Enabling Act, approved July 22,

1958, would not have submitted to this court, as it did, the

burden of hearing and determining all claims, including Navajo

claims of settlement which are grounded upon settlement within

the Executive Order area after MaT 25, 1918..."

Under the solicitor's ruling, and under our like ruling, the

1918 act is held to foreclose m_ninistrativo termination of Hopi

rights in any part of the 1882 reservation, and establishment of

exclusive Navajo rights in part of the reservation, after _{ay 25,
1918. Congress did not Mlow, when it passed the Act of July
22, 1958, what rights, if any, the Hopis would he declared to

have in the reservation, the extent to which Nava.jo claims would

be b_ed on events after Ma.y 25, 1918; or the extent to which

Navajo claims, if established on the basis of events subsequent
to that date, would he held to be joint or exclusive in character.

Thus the 1958 enactment represents no expression of Congres-

sional opinion as to the meaning of the 1918 act, or tile effect

it might haxe on the outconm of this e_e.

The second statute wbiell has a bearing on the question now

under diseuasion, is section 4 of the Act of March 3, 1927, 25

U.S.C., § 398d. This st_Ltute provides that changes in the boun-

daries of reservati_ms created by executive order, proclamation,

or otherwise for the usc and occupation of Indians shall not be

made except by Act of Congress, with the proviso that the Set-

retary may make temporary withdrawals.

In his opinion of February 21, 1941, the solicitor relied upon

this act, as well as the ].9]8 act, in ruling that the SeeretalT

was without power to divide the 1882 reservation into areas of

exclusive Hopi and N_vajo occupancy. In his opinion:

"The proposed order would not only change tbe boundaries

of the ].882 reservat.ion but would also, in effect, create a

Hopi Reservation where no reservatinn exeht_ivcly for the

Hopis had previously existed, nnd would thus violate the

prohibition in the ]918 act agai_st the creation of any
reserwltion within the limits of the State of Arizona except

by act of C(mg'r,.)_s. ''sn

SOOur _llling herein that the Hopis have the exclusive interest in that
part of the 1882 reservatiou consisting of district 6, as defined iu 1943,
does not run counter to the solicitor's quoted view. Our opinion as to
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Again, we are in accord with the views expressed by the solici-
tor. Had the department, at any time after the ].927 statute

became effective, sought to terminate Hopi rights in part of the
1882 rcservation, so that such part would be for the exclusive

use of the Navajo Indian Tribe or individual Navajo Indians, the

result would have been to change the bouudaries of the 1882

reservation by dividing it in two. In addition, there would have

been, in effect, a change iu the boundaries of the contiguous

Navajo reservation, to include that part of the 1882 reservation

in which Navajos were granted exclusive rights.

For the reasons ialdicated we hold that the Hopi rights of use

a_ld occupancy in that part of the 1882 rese_wation in which

Nav_jos were settled were at no time terminated by valid ad-

ministrative action, although after February 7, 1931, the Hopis

were required to share equally, use and occupancy thereof, with
Navajos validly settled in that part of the reservatiou.

Defendaut argues, however, that even if the department was

without authority and even if it acted in a tortious manner,

the fact that the department protected the Nava.jos in the exclu-

sive use and occupancy of a large part of the reservation, con-

ferred upon the Navajos all the normal incidents of ownership

Which go with Indian title. Arguing from this that the Hopis

now, at best, have a claim against the Government for a taking,
defendant cites United States v. Shosh.one Tribe, 299 U.S. 476,
304 U.S. 111, 116. Our attention is specifically directed to this

language ia the latter opinion: "... for all practical purposes,
tho tribe owned the land."

The Shoshone Tribe of India_s of the Wind River Reservation

in Wyoming sued the U_tited States in the Court of Claims for

the breacb of treaty stipulatio_s, whereby the tribe had been

perm,_nently excluded from the possession and enjoyment of an

undivided half interest in the tribal lands. B,_: the treaty of

July 3, 1868, 15 Stat. 673, the Shoshone Tribe relinquished to

the United States a reservation of 44,672,000 acres in Colorado,

Utah, Idaho and Wyoming, and accepted in exchange a rcser-

this is not predicated on any administrative action purporting to ter-
minate existing Navajo rights in that part of the reservation, l{ather,
it is based on the fact that no Navajos were settled therein, and hence
never acqtfired any interest in that part of the reservation.
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ration of 3,054,182 acres in Wyoming. The United States agreed

that the territory described in the treaty would he "set apart

for the absolute and undist.urbed use and occupation of the

Shoshone Indians.. . and for such other friendly tribes or

individual Indians as from time to time filey may be willing,

witb the consent of the United States, to admit amongst them."

In 1878, a.eting upon the erroneolLs asslm]ption by the Com-

missioner of Indian Affairs that the Shoshones had consented to

the settlement of a band of the Northern Arapahoes on the Wind

River Reservation, that tmnd was brought to the reservation

under military escort. The Shoshones immediately made known
their opposition to this a.rrangcment, but the Indian Commis-

sioner persisted in protecting the Arapahoes in permanent resi-
dence in that reservation.

The agent on the reservation frequentlS" communicated to the

Washin_ton office the protests of the Shoshones, but there was

nothing in return but silence. "Months len_,hened into years,"

the Supreme Court sMd (299 U.S., at page 488), "and the sills

accumulated steadily that the Arapahoes were there to stay."

Schools were built, irrigation dite, hes were dug, and in number-

leau ways the Arapahoes were officially treated as if they had

equality of right and privilege with the Sboshones.

On August 13, 1891, the Commissioner officially rifled that the

Arapahoes have equal rights with the Shoshones to the land in

the reservation. Both that office and Congress thereafter dealt

with the reservation and the two tribes ms if the Arapahoes were

there permanently and rightfully. In time the Arapahoes came

into exclusive possession of the easter,] section of the reserva-

tion, pushing the Shoshones to the west. Finally, in 1927, an

act was passed to make atonement for the wrongs of half a

eeutury by permitting the Shoshones to prosecute a claim for

dtunages in the Court of Claims. Act of h'[arch 3, 1927, 44 Stat.

1349, Part If.

The Court of Claims gave judgment for the Shoshones in the

amount of $793,$21.49. Both the Government and the Shoshones

appealed. The Gove1_mmnt did not contest the merits of the
claim but only the amount awarded.

It. was in this context, that the court, in the first Shosho_c case,

299 U.S. 476, held in effect that, by adopting the _a'angful act of

a Government officer, the United States appropriated part of
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the Shoshone reservation in 1878. As the Court of Claims had

based the award on a supposed taking as of August, 1891, the

cause was remanded for a rodetermination of damages. The Court

of Claims then raised the award to $4,408,444.23, and this judg-
ment was affirmed in 304 U.S. 112.

On the second appeal the only question presented was whether

the Court of Claims erred in holding that the right of the

Shoshone Tribe, which had bccn taken, included the timber and

mineral resources within the reservation. The Supreme Court hem

that it did, rejecLing the contention that these resources belonged
to the Government.

When the Supreme Court s,_id, in this second opinion, at

page 1116, that "... for all. practical purpo_s, the tribe owned
the land," it was spealdng of the rights of the tribe for whom

the reservation was set aside---there the Shoshones. It was not

referring to rights acquired by a trespassing tribe with the
tortious assistance of G ovcrnmcnt officials. Thus the Shoshone

case does not support the view that because the Navajos, in

rightful occupa_lcy of 1882 reservation lands through Secretarial
settlement, were thereafter secured in the exclusive use and

occupancy of that land by the enforcement of an invalid permit
system, tho Nawjos thereby gained an exclusive interest in
the land.

Apart from this, there are obvious substantial distinctions be-
tween the Shoshone case and our case. The Shostwne case was a

suit for damages by reason of the taking of lands obtained by

treaty, it was not a suit against the other tribe to quiet title
to reservation lands. In the SlwshoTz.e case the Government had

no right to settle any other Indians in .the reservation without

the consent of the Shoshones. Here the consent of the Hopis was

not required in order for the Secrctaa T to settle Navajos in the
1882 reservation.

In the Shoshone case, it Was the official position of the Govern-

ment throughout, speaking administratively a_ld legislatively, that

tim Arapahoes had the right to use end occupy the reservation.

Here, the Govermnent h,q._ never taken the position that the

Navajos had the exclusive interest in any part of the reservation.

Exclusive Navajo use and occupancy has at _111times been justi-

fied only as a necessal.5, grazing rc_flation, the intent to affect

Hopi rights being officially disclaimed time after time.
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We conclude that the Shoshone case does not support defend-

ant's position that the Na.vajos have gained an exclusive interest

in tim 3882 reservation by _Congreasional or administrative action.

This leaves for determination the question of whether those

Hopi rights were terminated b_" abandonment.

Arguing that the Hopis had no more than an interest that

depended for its e.xistcnce on occupancy and use, defendant

eotltends that the Hopis lost this possessory right by failure to

exercise it, prior to or after the settlement of Navajos.

In suppo_'t of this argument defendant relies on that part of
the opinion in The Crow Nation. v. U'_:itcd ,States, 81 C. Cls. 238,

278, which is set out in the mad'gin, s_

Defendant states that this decision has been modified by sub-

sequent Supreme Com't opinioT_s clearly establishing the rode that
title to executive order reservations carries with it all the

incidents of ownership. It contends, however, that Indian title

to an executive, order area is in the nature of tenancy by suffer-
ance, citing It_es v. Grintcs Packing Co., 337 U.S. 86, 103.

We have already stated in this opinion and in our prior

opinion, that rights under an unconfirmed executive order reser-

vation are not vested, and are in the nature of a tenancy by

sufferance. But this does not answer the question of whether,

under the facts of this case, the failure of the Hopis to occupy

and use all of the 1882 reservation, ms distin_fished from Gov-

ernment action, operated to terminate their non-ve_ted right to

do so, accorded to them by the Executive Order of December

16, 1882.

st,,.., the order of 1873 and the act of Congress of 1874 gave
to the l_iver Crows only the right to reside upon the resel_,ation,
so set apal± by Executive order, and did not confer upon them any
definite title or particular i_lterest in the land. It was in the nature
of a tenancy by sufferance or residential title... In all subsequent
proclamations of the President which were ratified by acts of Con-
gress, _he River Crows were never recognizecl as having_ a_2 in_erest
in the area so set apart by this Executive order of 1873. It was
simply a license or pelwaission g'ranted hy the Govenmlent which
could be withdrawn and ceased to exist when the River Crows
retunmd to the Crow Nation Reservation. The Executive order

reserves to the President the right to put other Indians on the
reservation and this could not he done if a statutolw title, as ten-

ants in eon_aon_ was given to these five tribes alone."

,i
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There is nothing in the facts or law of the Crow Nation de-

cision to support the view that such non-user by the Hopis

brought about a termination of such rights. In that case it appears
that on July 5, 1873, the President had ordered that a tract

of land, consisting of 23,000,000 acres, situated in the Territo_ r

of Dakota, be set apart as a reservation for the Gros Vcntres,
Picgans, Bloods, Blackfeet, River Crows, "and such other Indians

as the President may, from time to time, see fit to locate there-

on." This executive order was confirmed by Congress in the Act
of April 15, 1874, 1.8 Stat. 28.

The River Crows then had their own reservation along with
the Mountain Crows, and had lived therein from 1851 to 1859.

In the latter year the River Crows went to the territory later

described in tile 1873 executive order. The purpose in creating
the 1873 executive order reservation was to prevent hostilities

among the tribes hunting and fishing in this tcra'itory, and to

control the liquor traffic on the Missouri River.

In 1897 the River Crows finally returned to their pre-existing
reservation and did not again use or occupy the 1873 executive

order lands. The action of the River Crows in leaving the 1873

lands was volunta_,, no force or coercion being exercised by the

Government. The greater part of the 1873 lands was subsequently
returned to the public domain by agreements entered into with

the named tribes then living on the 1873 lands, which did not
include the River Crows.

On these and other facts the River Crows made a claim against

the Government for the value of their alleged interests in the

1873 lands. _ejecting this claim the court held that, under the

facts, it was the clear intention of Congress and the executive

departments that the River Crows were to take no interest in

the 1873 reservation. Their abodc thereon, the court ruled, was

solely a temporary expedient in order to avoid bloodshed and

to regulate the liquor traffic on the Missouri River.

The facts concerning the establishment of the instant 1882

reservation, and the use made thereof by the Hopis, are entirely

different from those pertaining to the creation and use, by the

River Grows, of the reservation involved in The Crow Nation

v. United States, .¢upra.

Here the reserwttion was not intended as a temporary expedi-

ent, but as a permanent reservation for the Hopis (who had no
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other reservation), and _lch other Indians _ the Secreta_T might

see fit to settle thereon. Here, unlike the Crow Nation case, one

of the prime purposes was to provide the ttopis with living

space in addition to that which they were actually oceups, ing

ill 1882., before encroachhlg white settlers and Navajos made this

impossible. Here there was 11o movement by the ttopis from the

part. of the reservation which defendant asserts the Hopis aban-
doned.

The issue of abmMonment is one of "intention to relinquish,

surrender, and unreservedly give up all claims to title to the

]ands..." Fort Berthold I_.d:ia_ls v. United States, 71 C.CIs. 308,
334. As the court stated in the Fort Berthohl 7ndh_s case, the
determination as to whether tl_ere was such an intention in a

particular case depends on the facts and circumstances of that

case.

It is true that the Hopis have never made much use of the

part of the 1S$2 reservation outside of district 6 for residence

or grazing purposes. But non-user alone, _ the court said in

the case last. cited (at page 334), is not sufficicnt to warrant a

finding of abandonment. The non-user nmst be of such character
or be accompanied by such other circumstances as to demonstrate
a clear intention to abandon the lands not used.

The failure of the Hopis, prior to the settlement of Navajos,

to use a substantially larger part of the 1882 reservation than is

embraced within district 6, was not tlm result of a free choice

on their part. It was due to fear of the encircling Navajos and

inability to cope with Navajo pressure.

We have outlined above the evidence pertaining to NavQo

depredations against, and pressure upon the Hopis for the years

prior to 1900. That this state of affairs continued for the thirty

years which followed, prior to the officM settlement of Nava.jos

in tl_e reservation, is equally well established in this record.

In his annual report of Septenfller 1, 1900, Charles E. Burton,

school superintendent and acting Indian Agent at Kean_s Cark_,nn,

reported that the Navajos had l:,een alh)wed to encroach upon

"tile ltopi ]:_eservation" for years, taldng possession of the best

watering places, best farming and best posture land.

On July 10, 1908, Matthew W. 5{urphy, special allotting agent,

reported :
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"... I find practically all the spring,s in the possession of

the Navajos, and I find Navajos living within three miles

of some of the _Ioqtti villages."

In his letter of February ]4, 1911, recommending discontinu-

ance of the second allotment project, A. L. Lawshc, Hopi Super-

intendent, observed that the only valid argument which could

be made in favor of allotments "is that it would put a stop to

the gradual encroachment of the Navajos upon the Hopi people."

On May 26, 1914, _I. F. Robinson, Superintendent of Irriga-

tion for the Land Division, stated that the I-Iopis desired to

move out further with their livestock. But they found that the

"thrifty and pushing Navajos have preempted their land and

water and by gradual but continued cncroachments has [sic]

hemmed them in..." Chaa'acterizing the Hopis as peaceful and

submissive, Robinson reported that they were discouraged "and

feel that they are being crowded to the wall..."

On July 7, 1915, Leo Crane, Superintendent at Keams Canyon,

reported to Washington that the problem was becoming "acute,

as respects the depredations of N_vajo Indians upon Hopi herds,

and general differences arising hecause of overlapping grazing
areas."

On April 6, 1916, the then Congressman Carl Haydcn wrote
to the then Commissioner Cato Sells sta.ting it to be his tmder-
staJlding "that the Nava.joes are crowding in upon these inoffen-

sive people [Hopis] and are depriving them of the use of con-

siderable areas th_,t are necessa,T for grazing their flocks."

Inspector I-I. S. Traylor was assigned to make an investigation

and report concerning Congressman J![ayden's charges. In his

report, filed June 6, 1916, Traylor stated that the Congressman's

accusations concerning the Navajo's encroachment upon territory

rightfnlly belonging to the ]_opis were true. Calling attention to

the arid nature of the area and the fact that springs and wells

were sparse, Traylor said that: "To secure this water to supply

lfis flocks and herds the bold Navajo has occupied the greater

part of these washes and forced the Hopi back to the mesas upon

which he has his villages."

In a report submitted on March ]2, 1918, Leo Crane expressed

the view that the Hopis had been disciplined and advanced and

had prospered because they could be reached. The Navajos, on
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the other hand, "may encroach, rob, kill cattle, etc., and then

has 3,200 square miles of most inhospitable countLT in which to

hide away." Cralle added that the Navajos "have never re-

spected anything save one thing--the uniforn_ of the United

States Cavalry."

Oil Augt_st 23, 1918, Crane again reported at length concern-

ing Navajo depredations and the need of effective enforcement.
On Novemher 10, 1918, H. ]?. P_obinstm sent a similar report to

the Commissioner, stating that the "encroachments of the

Navajo Indians on the lands occupied by the Hopi Indians on the

Moqui Reservation in Arizona is [sic] becoming more acute .... "

On October 15, 1921, General Hugh L. Scott, _ meml)er of the

Board of Indian Commissioners, reported that the Navajos were

then encroaching upon the Hopis as they were when he was in
the area in 1911. "The Hopi looks in vain to the Department for

protection," be wrote, "for although aware of this condition for

many years the Government has continued to neglect its duty in

pL.oviding a remedy."

On January 7, 1925, Inspector A. L. Dorrington tiled a report

in which the old story was repeated. "... the Navajo I11dians,"

he wrote, "do not recognize a_ly boundaries and have persistently

and continuously for fifty years or more eruwded the I-Iopi

Indians back and back, until they arc now eo_ffined to compara-

tively mnall area immediately adjoilfing their mesas .... "

During all of these years the Govermnent, while failing to

protect the ttopis from the Navajos, was urging the Hopis to
come down off of the mesas, ss Despite this lack of protection

Government officials more than once chided the Hopis for cling-

ing to the mesa tops. In his report of June 22, 1914, Crane in
effect stated that the Hopis were to blame for their troubles.

Whereas the Navajos had an "industrious pushing nature,"

Crane observed, the t[opis, through indifference, timidity or

superstition, persistently clung to the mesas.

S-_As early as Janual"y, 1886, Thomas V. Keam had reeonmlended to
the Commissioner of Indian Affairs that the Hopis be encouraged to
move down off of tlmir mesa tops to the _eal'by valleys so that they
would be closer to their farms a_Jd so_rces of water. TO assist in this, it

was his suggestion that the Governmc,_t supply the ]=l[opis witt, b_filding
materials to enable them to build wood homes in place of their adobe

pueblo dwellin_o's. The Government accepted this suggestion and the
first two IKopi families moved down off of the mesas in 1888.
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In his report of June 6, 1916, Traylor placed much of the blame

for Navajo cncroachments upon territory "rightfully" belong-

ing to the Hopis, upon the I-lopis themselves. He characterized

the Hopi as "the most pitiable and contemptible coward who

now lives upon the face of the earth. ''s3

In the late 1920's and early 1930's the i:h, pis, overcomhlg their

fears of the Navajos, and yieidizlg to the constant urging of

Govermnent officials, began to come down off of the mesas and

spread beyond their previous area of occupancy, s4

On January ]6, 1928, Miller reported that during the pre-

vious year:

"... the Hopis have spread out so much, and we have located

so many so far afield--and at such distances from their

mesas--in new territories, that additiom_l friction and mis-

understanding has developed, and more determined opposi-
tion from the Navajos has been encountered .... "

On July 12, 1930, Agricultural Extension Agent A. G. Hutton

reported that, "the Hopi is crowding lute territory that has been

used entirely by the Navajos in the past .... "

On July 25, 1930, Field Representative H. H. Fiske reported

that the efforts of the Government over a long period o_ time to

induce the Hopis to move down from the mesa villages was
resulting in some gradual but increasing suece._s.

But now that the Hopis, who had previously been labeled

cowards for not coming down off of the mesas, saw fit to do so

at Govenuncnt urging, they were officially labeled "aggressors"

and "trespassers" £or doing so. In his report of July 25, 1930,

Fiske stated that now the Hopis rather than the Navajos, were

the aggressors. In their report of November 20, 1930, H. J.

S_Traylor added :
"Were he otherwise than the coward that he is, he would prefer

to die fighting rather than to surrender the resources of his territory
to an enemy."

S4There bad appareatly been some substantial expansion of the _opis
as early as 1917. Speaking of this period, Asdzaan Tsedeshkidni, a
ninety-year-old Navajo woman, testified that abou_ this time she and
her fatuity had been living ia the reservation near Beautiful Mountain,
where they had developed a spring. She testified that then we "beard
the rumble of the ttopi hoes," as the latter began developing little farms
in the area. So she and her family moved across Dinnebito Wash.
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I-Iagerman and Chester E. Faris agreed with the view which had

previously been expressed by Miller, Hutton and _iske that most

of the then-current "trespassing" was by the Hopis rather than
the Navajos.

After the official settlealent of Navajos in the 1882 reservation,

the failure of the Hopis to make substantia_ use of the area

beyond district 6 was not due to a lack of desire or a disclaimer

of rights on their part. I t was due to the fact that the Office of

Indian Affairs, through its grazing regulations and _sociated

per,air system, was exerting the power of the Gover_mlent to

prevent any ttop[ expansion into the area into which Navajos by

then were solidly entrenched.

The administrative exclusion of Hopi Iudians, without their

approval and agaiust their wishes, from that part of the 1882

reservation lying outside of district 6 was, for the reasons already

stated, at all times illegal, sn The Office of Indian Affairs was

aware of this becal_se the so/icitor's opinion of Februat'y 12,

]941, reconfirmed by the acting solicitor's opinion of June 11,

1946, 59 I.D. 248, so advised. Yet the exelusion practice con-

tinued year after year and was, in fact, inte_tsified.

But despite this obstacle over which the Hopis had no control,

1.hey continued to assert their right to use and occupy the area

from which they were barred.

At _ Senate subeomntittee hearing held at Keams Canyou ill

May, 1931, the ttopi tribal delegates insisted tha.t the 1882 reser-

vation should be for the exclusive use of the :I'Iopis and that all

Navajos should be moved out.

On August 6. 1932, a conference of sixty-eight Hopis, meeting

at Oraibi, Arizona, protested against the inclusion itl the Navajo
Indian Reservation Act then under consideration, of a proviso

which would have given the Secreta_T of the Interior a.uthority

to determine a_td set apart for the exclusive use of the Hopis,

only a portiou of the 1882 reservation.

SSPertineut here is the following comment, documented by other in-
stances of illegal (|overmuental rule on p_lge 3_9 of the ]:Iandbook of
Federal Indian Law by ]_elix S. Cohen, publi_heq] in 3945:

"Tribal possessot_" right in tribal la_ld requires prot6ction not
only against private parties but against administrative officers act-
ing without legal authority and against persons purporting" to act
with the permission of such officers .... "
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On February 13, 1933, Otto Lomavltu, then President of the

l:lopi Tribal Council, wrote to Hopi Agency Superintendent

I_'liller, asserting Hopi rights to the 18S2 reservatiou "though

occupied by the Navajos."

At a special meeting uf the Hopi Tribal Council, held at

Oraibi on October 5, 1937, a resolution was passed to the effect

that, for several stated reasons, the land management districts

should not be recognized. One of these reasons was that "... the

Hopi people have not conceded any part of their reservation to

the Navajos."

At a couferencc between Commissionez' Collier and fifteen tIopi

Tribal Council members and four Hopi chiefs, held at Oraibi ca

July 14, 1938, the statement was made for the ttopis that they

considered the Navajns on the reservation as trespassers, that

the entire 1.882 reservation belonged to the Hopis, and that to

prevent a,ly misunderstanding as to this the 1882 boundary lines

should also be made the houndary lines of district 6.

On April 24 a.nd 25, 1939, four Hopi lea.ders met in Washington

with the Commissioner, at which time the Hopis presented a map

showing the "sacred area" that the l-[opt people desired. The

nmp showed an area much larger than the 1882 reservation. But

tim I-[opis also asked, as a bare minimum, that they be recog-

nlzed as having exclusive rights in the entire ]882 reservation, ss

S"This was one ot! many instances in which the Hopis, in addition to
claiming all of the 1882 reservation, also laid claim to vast areas beyond
that rosin'ration. These so-called "traditional" claims are explained,
as Dr. Harold S. Colton reported to a Senate subcommittee on },fay
20, ]931, by a desire on the part of so-called "orthodox" Hopis to own
or coatrol the holy places and shrines where g_'oups of Hopis had
worshipped for centuries past.

These shrines are .found from Navajo l_[ountsin to the Little Colorado,
and from the San ]h'anciseo l_l"ouatains to the Luckaehukas. The Hopi
village of Hotevilla, basing its position upon an ancient stone record in
the possession of the village chief, apparently claimed the North AmelJ-
can continent, from ocean to ocean.

While these claims to an extended area were based on Hopi tradition,

the fact that claims based on ancient rites were made was by no means
unique with the tiopis. It was common for Indian tribes to claim, oR
such grounds, an area of land much larger than their reservations. As a
matter of fact the boundary claimed by the Navajos at one time ex-
tended to the clty of Albuquerque, New Mexico and included the
,licarilla Apache Reservation.
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Early in 1942, the Hopis sought lo make a test case out of their

disagreement with the practice of denying permits to district 6

]-lopis for use of lands outside of district 6. At that time they

submitted 105 applications by Hopi stockmen for grazing permits

ol_ range l_lds outside of district 6. Navajo Superintendent

Fryer returned all of these applications "withc)ut action" on

February 27, 1942.

Byron P. Adams, then Chairma.n of the Hopi TribM Council,

approved the Centerwal] report of July 29, ]942. That report

contained the statement that the setting aside of a land manage-
ment unit for the ttopis does not create a reservation boundary
and that the Hopis would remain entitled to all beneficial use,

including the right to any proceeds, within the remainder nf
the 1882 reservation.

Commissioner Collier met with Hopi leaders at Oraibi on

September 12, ]944, at which time the Hopi claims to the entire
]882 reservation were once more aired.

]n April, 7945, the Hopi chiefs of the Second Mesa. in the 1882

reservation protested to Senator Burton K. Wheeler against the

fencing of district 6. At a meeting heir] on November 6-7, 1945,

at the Tareva Day Scho,)l, in the reservation, ]-lopi leaders in

effect told officials of the ()ffice of Indian Affairs that the ]-Topis

continued to claim the 1882 reservation lauds outside of district 6.

Perhaps these Hopi claims subsequent to the settlement of

Navajos would have been even more persistent and vehement had

it m)t been for the constaut assurances given to them by Gov-

e,'nment officials, that their exclusim_ from all but district 6

was not intended to prejudice the merits of the Hopi claims.

It is true that, as a practical matter, the entirely valid settle-

ment of Navajos in the part of the 1882 reservation outside of

district 6, even without the illegal restraint which the Coveru-

ment placed upon the Hopis, would have greatly limited the

amount of surface use the Hopis could have made of the outer

reaches of the reservation. Though I]opi and Na.vajo rights of

use and occupancy were equal, members of both tribes could not

physie_fl]y utilize the same tract a.t the same time. This w,_s a

hazard to which the Hopis were at all times subject because of

the authority reserved in the Secretal T to settle other Indians
in the reservation.
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But without suchGovernmentalrestraintand withoutNavajo
pressurein becomingjoint occupantstherewouldunquestionably
havebeena substmltialmovelnentof Hopis into the area outside

of district 6, which they presumably would have still been using

and occupying on July 22, ]95S. M:oreover, with or without such

restraint, the l=lopi rights in subsurface resources were not af-

fected, either as to legal standing or practical opportunity to
exploit, s7

Defeuda_tt calls attention to Article 1 of the Hopi Constitution,

adopted by the Hopis on October 26, ]936, and approved by the

Secretary on December 39, 1956. ]t apl)ears to be defendant's

view that Article :[ of that C,mstitution amounts to u voluntarily

accepted limitatio_t upon the jurisdiction of the Hopl Tribal

Council, confining such jurisdiction to the area of the Hopi

villages and such other lands as might be added thereto by agree-

ment with tile Government and the Nava.jo Indian Tribe.

In his opinion of February 12, 1941, the solicitor relied upon

this and two other provisions of the Hopi Constitution as requir-

ing disapproval of the proposed Secretarial order dividing the

1882 reservation into areas of Ilopi "rod Navaj_ exclusive
ocetlpancy. ]s

YCe agree with the solicitor's c,mc]usi.n. The Hopi Coustitutiml

does not itself provide an affirmative foundqtio_ for the ]h-q_i
claim to ttn interest in the entire reservation. It does, however,

negate the contention that the Hopis had abandoned or otherwise

survendel'ed theil' asserted rights therein.

We theref,,re conchlde that neither before nor after the Sec-

retarial settlement of Navajos, did the Hopis ah_mdon their

previously-existing right to use and occcupy that part nf the
]882 rescrvatir, n in which Navajos were settled.

For the reasons stated above, Hopi rights of use and occupancy

in that part of tile reservation were not terminated by Cong,'es-

sional enactment, administrative action, ov abandonment. This

would appear to require the conclusion that the Nava.jo .Indian

Tribe does not have an exchlsivc interest in the part of the

8;See the opinion of acting solicitor Felix S. Cohen, dated June 11,
:1.946. 59 Dee. Dept. Int., 248.

SSSee note 48 above, at the cud of which this part of the solicitor's
opinion is quoted.
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reservation in which it has been settled, but has only a joint,

uudivided, and equal interest therein with the Hopi Indiai_ Tribe.

But defez_dant points out that, unless the Navajo Indian Tribe
is held to have an exclusive interest in that part of the 1S82

reservation lying outside of district 6, it will not be possible in

this action to completely divide the reservation between Hopis

and Navajos. Arguing that it was the purpose of Congress in

passing the Act of July 22, 1958, to obtain such a division of the

reservation, defendant urges us to fulfill this purpose by declar-

i21g that the Navajos have such an exclusive interest.

It was indeed the hope and probably the expectation of the
Congressional sponsors of the legislation that this litigation

would result in a clear-cut division of the reservation, leavhlg no

undisposed issues, s° Thus, at the hearing on June 18, 1958, before

the House Committee on Interior and Insular Affairs, held on

S. 692 and H.R. 3780, the then Congressman Udall stated that:

"... it is either a matter of Congress attempting to determine

the boundaries which would be an impassible situation, or having

a judicial deterlnination. ''"°

But the fact that Congress hoped and expected that this liti-

gation would put an end to the Navajo-Hopi controversy does

not warrant the com't in dis_'egarding facts and law which

SUThe jurisdictional statute was first introduced on July 16, 1956, by
Senator Goldwater, as S. 4086, 84th Cong. That bill passed the Senate
but not the House. Similar measures were introduced in both the

Senate and House in the 85th-Con_'ess. S. 692, 85th Cong., was intro-
duced by Senators Goldwater and H,_yden. ]=I.g. 3789, 85th Cong., was
introduced by Congn'essman Udall.

9"Later during this bearing the following colloquy occurred:
"M:r. Saylor. The next question is:
"Since tho purpose of this bill is to the rights of both

tile Navaho and Hopi Tribes, does the committee expect there will
be a division of the lauds in question_'

"_r. Udall. The le_slation so provides, that the Court will make
determiuation where the boundary, lies, and the lands that are deter-
mined to belong to the Navaho will go to the Navaho, an(] you will
have a new boundary determined.

"Mr. Saylor. In other words, instead of the existence of this
no-man's land we have right now, where both tribes do not know
what their jurisdictioa is, when the decision of the Court is arrived
at there will be a section of it probably set aside for the Hopi and a
certain section set aside for the Navaho?

"Mr. Udall. That is exactly the case."
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dictate a different result. Congress appreciated this, as revealed

by the lauguage of the 1958 act, and its perthlent legislative
history.

The act places no mandatory duty orl this court to accomplish

a. complete division of the reservation, as between Hopis and

Navajos. Lands, "if any," in which the Navajo Indian Tribe or

individual Navajo Indians are determined to have an exclusive

interest are henceforth to be a part of the Navajo Indian Reser-

vation. Lands, "i:[ any," in which the Hopi Indian Tribe, includ-

ing any Hopi village or elan thereof, or individual Hopi Indians
are determined to have an exclusive interest arc thereafter to be

a reservation for the l']:opi Indian Tribe. But there is no direction

that all reservation lands must be classified as exclusively Navajo

or exclusiveIy Hopi, or that lands which were neither exclusivel3"
Navajo or ttopi must nevertheless be distributed to one tribe or
the other.

This goal could have been realized if the bill had been enacted

in its original form. Section 2 of tile bill, as introdtleed, pro-
vided that :

"... (1) an)' lauds in which the court finds that the Navaho

Tribe or individual Navahos have the exclusive interest shall

thereafter be a part of the Navaho Reservation. (2) any

lands in which the court finds that the Hopi Tribe, village,

clan, or individual has the exclusive interest shall thereafter

be a reservation for tile Hopi Tribe, and (3) any lands in
which the Navaho and Hopi Indians have a joint or un-

divided interest shall become a paint of either the Navaho

or the Hopl Reservation according to the court's determina-

tion of fairne_s and equity .... "

Referring to section 2, as it was then worded, Hatfleld Chilson,

Assistant Secretary of the Interior, made this comment to Con-

gressman Clair Engle, Chairman of the House Committee on
Interior and Insular Affairs, in a letter dated February 26, 1957:

"... This provision will assure that one or the other of
the tribes will have administrative jurisdiction over the land

in the future, without prejudice, however, to the undivided

interests."Dt

OlPage 5 of House Report No. 1942, 85th Cong., 2nd Sess., dated June
23, 1958, to accompany S. 692, 85th Cong., (which became the Act of
July 22, 1958).
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Thedepartmentthusrecognizedthat thecourtmightfind that
somereservationlandswereheldjointly ratherthan exclusively
byonetribe ol' theother.But sincethebill, ill its originalform,
providedfor the distributionof jointly-held landsas well as
exclusiveb,-heldlands,a completedivision of the rcserv,_tion
wouldneverthelesshaveheenattained.Thedistributionof the
jointly-heldlands,if anywerefoundto beso held,wouldhave
beenin the natm'eof a judicial partition of landsthen vested
by reasonof the trust declarationunder the first sectionof
tideact.

But thenit wasdecidedto deletethe provisionwhichwould
give the court powerto distrihutejointly-heldland. This was
aecomi)lishedby amendingthe bill to strikethe third nmnbercd
ctausecontainedin theabove-quotedpart of section2 of thebill.
Therequestfor this revisioncamefrom the department,in a
letter from Chilsonto HonorableJamesA. Haley,Chairmanof
the suhcommittee.The re_songiven for this deletionwas as
follows:

% . . Thepurposeis to leavefor future determinationthe
questionof tril)al control over lands in which the Ntlrahos

and Hopis nmy have a joint and undivided iuterest. The

two tribes feel that this question cannot be adequately re-

solved until the nature of their rights is adjudicated, and

that the question is properly one for determination by Con-

gress rather than by the courts. We agree with that. position.
Until the nature of the respective interests is adjudicated it

is difficult to determine whether m\_, part of or interest in

the lands should 1)e put under the exclusive jurisdiction of

either tribe. ''9c

It thus ;_ppears that the reference to "joint and undivided"

interests was omitted not because the court was to be 1.,recluded

from finding such interests. Rather, it was because of the feeling

that if joint and undivided interests were found to exist, the

court ought not to be given the further duty, under the deleted
clause 3, to distribute such lands between the two reservations,

"accordiug to the court's determination of iaimless and equity."

9_Page 6 of House Report No. 1942.
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In Chilson's letter of March 19, :1957, tile reason given why

this additional J!unction should not be placed upon tilt court

was that the two tribes felt that, as to any joint and mldivided

intercsts found to exist, the question of a partition or other dis-

position thereof "is properly one for determination by Congres.s

rather than by the courts. ''03

In commenting' upon this amendment, Perry W. Morton, As-

sistant Attorney General, toht the Senate Committee on April 1,

3957, while H. R. 3789, S5th Cong., was under consideration:

"... The ve_T fact that the sentence now proposed to be

deleted is in the bill assumes that there must be, possibly at

least, some land in which these two organizations have a

joint or undivided interest. If the court is to proceed upon

9nAn explanation as to why the parties and the Department thought
it would be better for Cong'ress, rather than the coltrt, to distribute lands

found to be held jointly, was made by Lewis Sigler, Lc_slative Division,

Office of the Solicitor, when he appeared before the House Committee

considering H.R. 3789, 85th Cong., at a hearing held on April 2, :1_957,
as follows:

"Under the Department's present position, that is, the Solicitor's

opinion of 1946, those rights are now vested in the _Iopi Tribe, and

in indi_-idua[ _avahos jointly. That may or may not be n correct

conclusion as a matter of law. The Navaho Tribe, as I understand it,

is now differing with that position, and asserting that the rights are

not in the indi_ddual Navahos, hut are in the tribe. The ttopis, how-

ever, are still insisting that whatever rights there are are in the
individual Navahos, rather than the tribe. So that, is one of the

issues still in dispute.

"Because of that dispute, and hcem_se it is possible'that the court

might aware [sic] tim surface to one gn'oup and the subsurface to

another _'oap, we prolmse omitting this sentence which would define

what, ha.ppens to the lands in which there are joint interests, if that

happens to be the end result.

"I should indicate that was the suggestloa of both M:r. Boydcn as

a representative of the l:topis, end hfr. Littell as a representative of

the Navahos, that if there should be such joint interest adjudicated,

then Congress ought to take another look at it to decide where to put

the joint interests.

"I should indicate, in all fsimess, that both the Navahos and the

E:opis, I think, will contend there are no joint interests, they are
exclusive one way or the other. But you cannot nile out the pos-

sibility there will be a decision of joint interest."
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the basis of exclusive occupancy, then how can there be a

joint or undivided interest? ''94

The applicable facts and law of this case do not permit of a
declaration that one tribe or the other haa the exclusive interest

in all of the 1882 reservation; or that all of the 1882 reserva-
tion is divisible into areas of exclusive interest for one tribe

or the other. The only part of the reservation which may be,

and herein is, so cla._ified is the district 6 area, as defined on

April 24, 1943, the Hopi Indian Tribe having' the exclusive
interest therein. As to the remainder of the resorvat.ion, the Hopi

and Navajo Indian Tribes have joint, undivided, and equal

interests as to the surface and sub-surface including all resources

appertaining thereto, subject to the trust title of the United
•%.'tates.

It is just and fair in law and equity that the rights and

interests of the Hopi and Navajo Indian Tribes be determiued

in the maturer just stated, and that the respective titles of the
two tribes in and to the lands of the 1882 reservation he quieted

in accordance with that determination.

It has been the consistent position of the defendant throughout

this suit that the Navajo Indian Tribe has the exclusive interest

in all of the 1882 reservation lying outside of the area described

on page 2 of Pre-Trial Order No. 2. In that pre-trial order he
also took the positiou that "No other interests were asserted"

by defendant than those described. During the pre-trial hearing

which led to the entry of Pre-Trial Order No. 2, counsel for
defendant twice stated that defendant made no claim to a joint

interest iu any part of the reservation.

In our view, however, this disclaimer of any Nav_tjo joint

interest, does not preclude this court from judicially determining

S4Lewis 8igler of the solicitor's office, _tppearing before the House
Conunittee on April 15,. 1957, also advised of the possibility that the
eour_ might find some joint-user. He told the eonunittee:

"If the courtz decide, of course, that there are exclusive rights in
either group, then the two sentences that are left in the bill will take
care of it. It is only in the event there is this split ownership adjudi-
cated that the feeling was CongTess ought to take _ look at the nature
of that split ownership before it decided which tribe would get the
control. _
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that the Navajo Indian Tribe has a joint interest in a part of

the reservation, as we have concluded, if the facts and law

warrant such a determination and do not permit an adjudication
that the Navajo Indian Tribe has all exclusive interest in such

part.

Co_clusion

Under the judgment being entered herein about one quarter

of the 1882 reservation, consisting of district 6 as defined in

1943, will be completely removed from controvert', having been
awarded exehmively to the l:fopi Indian Tribe. As to the re-

mainder of the reservation, the facts and law, as herein deter-

mined and applied, and our lack of jurisdiction to partition

jointly-held lands, preclude a complete resolution of the ttopi-

Navajo controversy.

But even as to this remaining part of the reservation in

which the two tribes arc herein held to have joint, undivided and

equal rights and interests, the judgment will have the effect

of narrowing the controversy. At least three crucial questions

which have heretofore hampered a fair administration of this

part, as a joint reservation, or a division thereof by agreement

or Congressional enactment, have now been settled. No longer

will it be tenable for the Hopis to take the position that no

Nnva.jos hove been validly settled in the reservation. No longer
will it. be tenable for the Navajos to take the position that they

have gained exclusive rights and interests in any part of the

reservation. No longer will there be uncertainty as to the boun-
daries of the area of exclusive Itopi use and occupancy.

It will now be for the two tribes and Government officials to

determine whether, with these basic issues resolved, the area

l_'ing outside district 6 can and should be lastly administered

as a joint reservation. If this proves impracticable or undesir-

able, any future effort to partition the jointly-held area, by agree.

merit, subsequently-authorized suit, or otherwise, will be aided

by the determination in this action of the present legal rights
and interests of the respective tribes.

In the course of this opinion it has been necessary to say some

unkind things about the activities of the Navajo Indians in the

reservation area in years long past. We wish to make it clear

that the record contains nothing concerning the conduct of the
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Navajos in this area in recent years with which they can be

reproached. They as well as the Hopis are now conducting them-

selves as good citizens of which the West and the nation can

be proud.

FREDERICK G. _IAMLEY, Circuit Judge

LEON R. YANK'_;_ICH, District Judge

JAMES A. WALSI=I, District Judge

September 28, 1962
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1.

Introduction

The following chronological account of the Hopi-Navajo Indian

reservation eoniroversy is based upon the evidence received ill

Healing v. Jones, Cir. 579, Prescott, tried in the United States
District Court for tlle District of Arizona ill tile fall of ]960.

Ill its separately-prepared findings of fact entered ill this ease

the court has not only apprMsed the evidence reviewed in this

account, but has Mso considered a vast amount of additional

evidence which is not referred to herein. In its accompanying

opinion discussing questions of fact and law the court has re-

ferred to and commented npon some of the evidence sammmrized

in this narrative recital.

The marginal notations refer to the record and documents in

the case. "P]f.," and "Def.," refer to tile bound books of docu-

mentary exhibits introduced by plaintiff and defendant. "Prop.

F.F.," refers to proposed findiugs of fact submitted by the parties.

"Object.," refers to objections filed against proposed findings of

fact. "R." refers to the transcript of the testimony. "P]f. Ex."
and "Def. Ex." refer to exhibits other than bound books of docu-

mentary exhibits. "Br." refers to the briefs filed by the parties.

2.

Early History a_d. Way of Life

of the Hopis a_l Navajos

The Hopis are a remnant of the western branch of the early

house-building race which once occupied the southwestern table mf. ss

lands and canyons of New Mexico and Arizona. Before 1300 A.D.,

and perhaps as far back as 600 A.D., the ancestors of the Hopis

occupied the area between Navajo Mountain and the Little Colo- Pm._99
Def. 818

rado River, and between the San Francisco Mountains and tbe
Luckaehukas.

No Indians in this eountrg have a longer authenticated history Pit.:99

than the Hopis. As early as 1541, a detachment of the Spanish Def. 61

Conqueror, Coronado, visited this region and found the Hopis

living in mesa. villages, cultivating adjacent fields, and tending Pir._

their flocks and herds. In ]692 another Spanish officer, Don Die_

De Vargas, visited the area where he met the Hopis and saw

their villages. American trappers encountered the Hopis in 1834. Plr. t
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In 1S4S. by the Treaty of (;uadalupe Hidalgo, 9 Star. 922, this

area came under the jurisdiction of the United States.

Ill 1882. the Hopis numbered ahout two thousand and lived

for" tile most part in seven villages situated on three mesas in
northeastern Arizona. Tile tevcl slmnnits of these mesas are about

six hmldred feet above the surrouuding sandy valleys and semi-

arid range lands. These lauds arc at an elevation of from six
thousand to seven thousand feet above sea level.

In the nearby valleys the Hopis maintained vegetable gardens,
grain fields and orchards to the extent of about six or seven

thousand acres. The Hopis also raised livestock, then numbering

about 10,500 head. which were grazed on the range lands but

close enough so they could be driven back each night to the
walls of the mesas.

The Itopis did m,t hold the farm lands adjacent to their vil-

lages in individual ownerships, but by a. clan block system which

amounted to communal ownership. There were a number of named

clans, the first one estahlished being the Bear elan, settled near

the spurs of the first and second mesas. Within the elan, author-

ity to grant use of land wins vested in the "clan motber," who

allotted planting are_ and settled disputes. Land disputes be-

tween elans were presumabl?, settled hy the Kikmon_vo, who

were usually members of, or affiliated with, tile Bear elan.

The elan block system was the predmninant pattern until late

in the 1800's. The pattern of land use changed considerably after

19(10, although there were still traces of elan land holdings in the
Oraibi Wash as late as 1906.

The village houses, grouped in characteristic pueblo fashion.
were made of stone and mud, two, three, and sometimes four

stories high. Water had to be brought by hand from sprb_gs at

the foot of each mesa. The Hopis were a timid and inoffensive

people, peaceahle and friendly witb outsiders. They were also

intelligent and industrious although their working time was fre-

quently interrupted 1)y lengthy religious ceremonials and tribal
(]a/lees.

The Hopi men tended the gardens, fields and orchards, and

took care of the livestock and poultm..-. They did some lmnting,

mainly for rabbits. The Hopi women ground corn, did the cook-

lug and other household tasks, hauled most of tire water, repaired
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the houses, and made pottery. Both tile men and women did

weaving and knitting.

Throughout the entire area which wa.q later to be desi-_mated Plf. Ex. 2.14
as tile 1882 reservation the I-lepis had numerous ceremonial shrines Def. 6T8

and several ceremonial fox trapping areas, which they ]lad main-

rained and visited for hundreds of )'ears. Same Hopi shrines,

moreover, were to bc found fat' heyoed i:his area, and as far away

as the San Francisco Peaks, to the west, and Chevalou Creek,

southeast of Winslow to the south. These remote shrines, how-

ever. were far tile most part ahandoned ever the course mr the

years.

These Hop] shrines were of two kinds, the Kachina. shrines and Def. P_op.
F.I_. p. 256

lhe Eagle shrines. The Kaeidna shrines were the ._ame for all

Hopi mesas and elm,s, but the Eagle si_rines belonged to one or

the other of the ,_lan_ oi_ the different pueblos.

Eagle shrines were associated with the collection of young Def. 679

eagles from tile eagle nests in the cliffs, at least one eagle always

being ]eft in the nest. The hunting of eagles was accompanied R..os."

by rituals invoh, ing the use of corn pollen and pr,%_,er sticks,

conducted at a particular site before the young eagles were seized.

Tile young ,_agles were then taken back to the villages, raised to

a certain size when they were killed, and tile feathers used for

ceremonial purposes.

-:_ government aft,racy, with headquarters at Keams Canyon, PIf. 7
.... Def. 1

twelve miles east of tile nearest Hopi village, was established Def. Object.
I). 2, 7

for the Hol)is in :1863. They had no reservation prior to Decem-

ber 16, 1882.

Tile recorded history of tile Navajos does not extend as fay Def. 300

back as that of tile Hopis. They were apparently not seen by

the. Spanish explorers of the Souihwest in tlle sixteenth eentmw.

During thi._ early period they may have been scattered agricul-

tural tribes or they may have migrated to the Southwest some-

what later with the Apaches from the north. They arc mentioned

in preserved journals for the first time in 1629. From all historic

evidence it appears that tile Naw_jos entered what is now Arizona

ill the last half of the eighteenth century.

By 1854 there were a.t least eight thousaJ_d Navajos residing

on tile tributaries of the San Juan River, west of the Rio grande r_t. 4

and cast of the Colorado, and between the 35th and 37th parallels

of north latitude. In 1863 Col. Christopher ("Kit") Carson led

FCHP01097



'PLf. 13

Def. 300
Plf. 79
Def. 28, 35,
45, 51

Def. 903

PIL 30

Def. 80

Plf. 31

Def. 95

Def. 20

Def. 38

Def. $39

112

a force which rounded up several thousand Navajos and intelnled
them at Bosquc Redondo, on the Pecos River, near Fort Sumner,
in New _'Icxieo.

In 1868, the United States entered into a treaty with tile

Navajos (15 Slat. 667), under which the latter were granted all
extensive reservation to the east of what was to become the

executive order reservation of December 16, 1882. The Navajos

therein agreed to relinquish all rights to occupy any territory out-

side that reservation, but retained a limited right to hunt on

unoccupied contibn_ous lands. The Navajos were thereupon re-
leased from their internment near Fort Sumner and moved to

the newly-created reservation. Added to those who had escaped

internment there were then between twelve and thirteen thousand

Navajos. By 1882 the population of the Navajos had grown to
about sixteen thousand.

In the treaty of 1868, the western boundaD, of the Navajo

reservation was not defined with precision. This wa._ accomplished,

however, by all cxecutive order i_ued on October 29, 1878, the

western line being fixed as "... the one hundred and tenth de-

gree of longitude west..." This line was later to become the
eastern boundary of the December 16. 1882 reservation. Addi-

tional land waz added to the southwest corner of the Navajo

reservation by another executive order issued on January 6, 1880.

With this addition, the Navajo reservation amounted to about

11,875 square miles, or eight million acres.

Despite the vast size of the Navajo reservation at that time,
this semi-arid area was considered incapable of providing snpport

for all of the Navajos. Moreover, except for one or two places,

the boundaries of the Navajo rese_Tation were not distinctly

marked. In addition, the new treaty obligations and increased

pressure by white immigrants from the Rio Grande valley had

forced the Navajos to abandon, to a large degree., their old terri-

tolT in the Mount Taylor-Chaco Canyon region.

It is therefore not surprising that great numbers of the

Navajos wandered far beyond the paper boundaries of the 1868
reservation as enlarged by the executive orders of 1878 and

1880. By 1882, Navajos comprising hundreds of bands and

amounting to about half of the Navajo population had camps

and farms outside the reservation and as far from it as 150

miles. Some Navajo groups which had pressed westward because
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of droughts were attracted to the Hopi ecmntry to trade for

corn and melons. These groups settled in the Jeddito Valley aud

on Black Mesa, where water w,_s available.

Tire Navajos were originally of an a._gressive nature though mr. 4

not as warlike as the Apaches. It was because they had become

embroiled iH n series of fights with white men, including forces
located nt [.bfited States Army outposts, that they were h,mished

Def. 28,
to Fort Suamcr hi 1863. By 1882, however, they had curbed their 35, 57
hostility to the ('nvernment and to white mea and, in general,

were peaceably disposed. As hereinafter described, however, there

was little abatement of their proclivity to commit depredations

against the I-[opis, although such activities were not ordimlrily
accompanied by violence.

Desert life made the Navojos sturdy, virile people, industrious Def. 312
PIg. 57

and optimistic. They were also intelligent and thrifty and same

pursued trade_ which made them wealthy.

Some Nnvajos e:_tabli._hcd farms whioh held them to fixed loea- I)ef. 37

tions. ]n the main. however, they were semi-nomadic or migra- Pif. 57

tory, movin._,z into new areas nt times, an,] then moving seasonally
from mmmtain to valle), and back again with their livestock.

This required them to live in rude shelters known ns "bognns," R.'-'gS

usually built of poles, sticks, bark _md moist earth. It was their

pr_letice tn keep these hogans Ol1 ,_ permnneut hasis and t,) return
tn them when this was practicable.

The Navajos as well as the Hopis had sacred places both within
aud without the area which later became the ]882 reservation, per. Prop.

IV. l;'. 285

These were. for the most part, eagle-catching shrines, but the

Navajos l,rol_ably had less need than the Hopis for the use of

e,_gle i_eathers in their ceremonials.

The Navajos maintained closely-knit, families and each member Def. Br. 48

identified himself with the hogan in which he was born according

to the Na.va.jo ceremonial Galled the "Ble_,dn_vay." As Navajos em _7

moved from place to 1)lace theic belongings were usually carried

on pack ponies. This kind of life necessarily curtailed agricultural

pursuits, but many nevertheless were able to grow corn, wheat rlf.._.4
and other farm produet.q.

While hunting was a principal activity in earlier nays, by ])et.,_._

1882 it was not extensively engaged in ID" the Navajos. Their

])rime means of livelihood was the raising of livestock. In the
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early 1880% the) were said to own 800,000 sheep, 250,000 horses,

and 300,000 goats. The Navajos manufactured their own clothes,

principally fl'om wool. and were expert at blanket making.

3,

Establi.4one_# of Executive Order

Reservation. of December 16, 1882

The first suggestion that a reservation be created which would

include any of the lands here in question came from Alex G.

Irvine, who was then United States Indian Agent at Fort De-
fiance, Arizona Territory. On November 14, 1876, he recom-

mended to the Commissioner of Indian Affairs of the Department

of the Interior that a reservation of fifty square miles be set

apart for the ]:lopis. His reason for making this recommendation

was thc necessity of protecting the Hopis from Mormon pressure

from the west and south, and of providing more living space

because of increasing Hopi and Navajo population.

On May 13, 1878, William R. hfateer, then United States

Indian Agent for the Hopis, at Keams Canyon, recommended

that a reservation extending at least thirty miles along the

Colorado I_iver be set apart for the Hopis. Neither of these rec-

ommendations drew any response from the Office of Indian

Affairs.

In his annual report of August 24, 1878, Mateer recommended

the removal of the liopis to a point on the Little Colorado River
which was outside of what later became the reservation of De-

cember 16, 1882. tie stated as his reason for making this recom-

mendation the fact that the Navajos were spreading all over that

country within a few miles of the tIopis and were claiming, as

their own, the only areas where there was water and which were

worth cultivating.

A year later E. A. lioyt, Commissioner of Indian Affairs, asked
Mateer to make an early report with the view of establishing a

suitable reservation for the Hopis. Mateer resigned soon after

these instructions were received and his requested report was

never forthcoming.

On March 20, 1880, Galen Eastman, Mateer's successor as Hopi

Indian Agent, wrote to the Commissioner, urging that a reserva-

tion forty-eight miles east to west and twenty-four miles north to
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south, embracing tile Hopi villages, be set aside for the Hopi

Indians. Ill his eommunieatiou Eastman )'ejected, as impracti- Def. 16

cable, Matcer's suggestion that the I-]opis he moved to a new

locality. Eastman expressed the view that the Hopis needed a

reservation because the settlement of Mormons in the vicinity
was "imminent."

Nothing came of Eastman's recommendation and another two

),ears were to pass before the matter of establishing a reserwLtion

in this area again became active. On March 27, ]882, J. H. Def. 17

Fleming, then the United States Indian Agent at the Hopi

Agency, _a'ote to the Secretary of the Interior recommending

that a "small" reservation which would include the Hopi pueblos,

the agency buildings at Keams Canyon, and sufficient lands for Def. 17

agricultural and grazing purposes, be set aside for the Hopis.

He stated that such a reservation was needed to protect the Hopi

Indians from the intrusions of other tribes, Mormon settlers, and
white intermeddlers.

In the SUlnmer of 1,q82, United States Indian Inspector C. H.

Howard visited the general area in the course of an investigation Def. 19

nf Navaje problems. On July 14, 1882, he wrote to the Secretary

of the Interior stating that he would have important recom-

mendations to mahe concerning the combination of the Hopi and
Navajo Agencies, especially with reference to the "immense"

nmnber of Nnvajos living off of their reservation.

Two weeks later, on July 31, 1882, Howard wrote to the Secre-

tary recommending that a new reservation be set aside for the

"Arizona Navajos," and for the Hopis whose seven villages would

be encompassed by the proposed new reservation. On October 25, Def. 25,39
18S2, Howard mad,,' an extensive report to the Secretary, renew-
ing his suggestion that a joint reservation he established for the

western Navajos and Hopis. A third Howard report, renewing Det._8,74

this recommendation, was not completed until December 19, 1882,

and so could not have beeu considered in drafting the Executive
Order of December 16, 1882.

The reservation envisioned hy Howard was a much larger one

than Fleming had ]u mind. His stated reason for including the

Arizona Navajos in the reservation was to contain, within newly-

created boundaries, the great number of Navajos who were then De_.21

roaming far beyond their then established reservation. His rea-

sons for inoluding the Hopis were to protect them from en-
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crunching white settlers and from being "constantly overridden

by their more powerful Navajo neighbors."

ltoward's assertion that the Hopis were "constantly" over.-

ridden by the Navajos is borne out by authentic reports ex-

tending back to 1846. In that year and in 1550, 1856, 1858 and

1865, civil and military officials reported instances'in which

Navajos had trespassed upon Hopi gardens and grazing lands,

seized and carried away livestock and committed physical vio-

lence.

None of the recommendations for the cstablishmcnt of a new

]'cservation were immediately acted upon. In the meantime, how-

ever, Fleming wrote to the Commissioner under date of October

17, 1882, advising that he had expelled one Jer. Sullivan, a white

meddler, from the Hopi villages, and requested authority for

soldiers to expel E. S. Merritt, another white meddler. A nota-

tion added to this letter after it reached Washington called at-

tention to the fact that the Hopis were not on any reservation

and that there was apparently no authority to take steps against
Sullivan or Merritt.

The Commissioner accordingly replied to Fleming advising

that Sullivan should be allowed to gather his crops and no steps

should be taken against Merritt. On November 1], 1882, Fleming

reported that Sullivan had returned to the Hopi area and had
asserted that the Government could not remove him because the

pueblos were not on a r¢servation. Fleming stated that if a way

could not be found to get Sullivan and Merritt away from the
Hopi villagesl hc would tender his resignation.

0n November 27, 1882, Commissioner H. Price sent a telegram

to Fleming asking him to describe boundaries "for a reservation

that will include hloquis villages and agency and large enough

to meet all needful purposes and no larger, . . ." Fleming re-

sponded by letter dated December 4, 1882, specifying, as the

boundaries of the proposed reservation, the lines which were

later descrihed in the Executive Order of December 16, 1882.

The proposed reservation thus described was much smaller

than had been suggested in the joint reservation proposal of

Howard. In his letter of December 4, 1882, Fleming said, among

other things :

"The lands most desirable for the hIoquis, & which were

cultivated by them 8 or 10 years ago, have been taken up by
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the Mormons & others, so that such as is embraced in the

prescribed boundaries, is only that which they have been

cultivating within tile past few years. The lands cmbraced

within these boundaries are desert ]ands, nmch of it worth-

less even for grazing purposes. That which is fit for culti-

vation even by the Indian method, is found in ._ma][ patches

here & there at or Hear springs, & in the valleys which are

overflowed by rains, & hold moisture during the summer

sufficient to perfect the growth of their peculiar corn.

"The same land cannot bc cultivated a number of years

in succession, so that they change about, allowing tile ]and

cultivated one .',,ear, to rest severn] years. I think that the

prescribed boundaries, embraces sufficient land for their

agricultural & grazing purposes, but certainly not more. I am

greatly encouraged by the bope of securing lhis reservation

as it will render the condition of this people more settled &
protected.

"In addition to the difficulties that have arisen from want

of a reservation with which you are familiar, I may add that
the Moquis arc constantly annoyed by the eucroachments of

the Navajos, who frequently take possession of their springs,

& eve_ drive their flocks over the growing crops of the

Moquis. Indeed their situation has been rendered most trying
from this cause, & I have been able to limit the evils only

by appealing to the Navajos through their chiefs maintaining

the rights of lhe Moquis. With a reservation I can protect

them in their rights & have hopes of advancin G them in

civilization. Being by nature a quiet and peacable [sic] tribe,

they have been too easily imposed upon, & have suffered many
][ossesfl'

"These boundaries are the most simple that can be given

to comply with the directions of ),our telegram, & I believe

that such a reservation will meet the requirements of this

people, without infringing upon the rights of others, ,_t the

same time protecting the rights of the Moquis."

At that time there were about eighteen hundred Hopis, and Def. 77
Def. 903

according to Centerwall's report of July 22, 1942, "a few hun-

dred" Navajos living within the boundaries recommended by
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Fleming. Ill 1945, Dr. Harold S. Colton, then Director, Museum

of Northern Arizona, placed tile Navajo population on the 1882

reservation in 1882 as "only 300 . . ." On May 2, ]945, the new

Commissioner, William A. Brophy. wrote Senator Wheeler that

in 1882 "several thousand Navajos were already using a large

part of the area." If Brophy was spealdng of just the 1882

reservation he was ahnost certainly mistaken since, as late as

September 1, 1900, when the first census was taken, the Navajo

population on the 1882 reservatiou was only 1,826 as con:pared

to 1,832 Hopis.

As revealed by extensive archcological studies, there were over

nine hundred old Indian sites, no longer in use, within what was
to become the executive order area. hut outside of the lands

where the Hopi villages and adjacent farm lands were located.

:Most of these were Navajo sites. Tree ring or dendroehrmm-

logical studies show that of a total of 125 of these Indian sites

within the executive order area for which data. was successfully

i)roeessed, the wood used in the structures was cut during a

range of years from 1662 to 1939. A considerable number of

these specimens were cut and presumably used ill structures prior

to 1882. There is no convincing evidence of any mass migration

of Navajos either into or out of the executive order area at any

tilne for which the tree ring data were availahle.

On D,_'eemlmr 13, 1.882, Commissioner Price wrote to the Secre-

tary o[ the Interior, transmitting a draft of an executive order

withdrawing certain lands iu the Territory of Arizona from the

public donmin "for the use and occupancy of the Moq.ui Indians,

and ._ueh others as the Secretary of the Interior may see fit. to

settle thereon . . 2' (italics indicate underseoriug in the original

letter). Price requested that the order be laid before the Presi-

de,it for his signature.

The Commissioner enclosed with this letter a marked map

showing the boundaries of the proposed reservation as they had

been suggested in Fleming's letter of December 4, 1882. The

material part of this letter reads as follows:

"In this connection I would respeetfulb" state that the

renditions are such that it has been found impossible to

extend to these Indians the proper and needful protection to

which they are entitled. They have no reservation, but are

living in pueblos or villages, cultivating the soil within easy
reach.
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"They are temperate and industrious, are given to agri-

cultural pursuits which they follow to no inconsiderable ex-

tent, and are distinguished for t.helr honesty, for their

politeness toward each other, and for their friendship toward

the wlfites; in short they are described as an exceedingly

interesting and deserving people.

"They number aeeording to last report 1813 souls. Having

no vested title to the lands they oeeupy, whieh fact it seems
is well understood, they are subject to eontinual am_oyanee

and imposition, and it is not difficult to see that it is only a

question of time, when, if steps are not taken for their pro-

tection, they will be driven from their homes, and the lands

that have been held and cultiva|ed by them for generations,

if not centuries, will he wrested from them, and they ]eft in

poverty and without hope.

"Even the Agency itself is unprotected, and tile Agent

declares himself powerless to do good as matters now are.

He finds it impossible to arrest and punish mischiefmakers.

They openly and insolently defy his authority, and he is

forced to submit. He frankly says: 'If there is no remedy I

shall tender my resignation as Agent of the Moquis, believing

as I do, that it would not be right for me to remain here

simply to draw my salary, wiih no hope of accomplishing
anything.'

"That these people should be separated from the evil ex-

ample and annoyances of unprincipled whites who appear
determined to .,_ettle in their midst is a trnth that needs no

argmnent, and I -lu_ow of no way by which the desired end

can be reached, other than by withdrawing the lands indi-
cated in the Order herewith pr(.sented, from white settlement.

"The estimated area of land cultivated by these Indians

is 10,000 acres. Owing to the poor quality of the soil, they

seldom plant the same patch two years in succession. Hence

they are scattered over a considerable area of country, and

the estimated area ot_ their cultivated lands includes all the

lands held by them for cultivation."

On December ]5, 1882, H. M. Teller, Secretary of the Interior, Plt. 4e
forwarded Commissioner Price's letter and draft of executive

order to President Arthur, stating that he eoneurred in the
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Commissioner's recommendations. On the following day the order,

set out below, was signed aud issued by the President:
"It is here_)y ordered that the tract of country, in the

territory of Arizona, lying and being within the following

described boundaries, viz: beginning on the one hundred and

tenth degree of longitude west from Greenwich, at a point
36 ° 30" north, thence due west to the one hundred and

eh_,venth degree of longitude west, thence due south to a

point of longitude 35 ° 30' north; thence due east to the one
hundred and tenth degree of longitude west, thence due north

to plncc of beginning, be and the same is hereby withdrawn
from settlement and sale. and set apart for the use and

occupancy of the h[oqui, and such other Indians as the Sec-

retary of the Interior may see fit to settle thereon."

On December 21, 1882, Price sent a telegram to Fleming ad-

vising: "President issued order, dated sixteenth, setting apart

land for Moquis recommended I)5 you. Take steps at once to
remove iutrudcrs." This was confirmed by a letter of the same

date in which the following additional statements were made

(italics indicating underscoring in original):

"By telegram of this date, you were advised that a reser-

vation has been established, by Order of the President, for

the use and occupancy of the Moquis.

"I now transmit to you a cop)" of the order, by which you

will see that ),our recommendations, as contained in letter to

this office, dated December 4th (instant), have been followed

as regards the houndaries of the same.

"The establishment of the reservation will enable you

hereafter to act intelligently and authoritatively in dealing

with intruders and mischiefmakers, and as instructed in

telegram before mentioned, you will take immediate steps to
rid the reservation of all objectionable persons."

4.

Fro_l the Exccldive Order of December 16, 1882, to the

Begia_lbzg of the First Allotmeat Period i_z 1892

Before the end of 1882, Hopi Agent Fleming tendered his

resignation and it was accepted. As soon as Fleming could wind

up his affairs the I-Iopi Agency at Kcams Canyon was closed.

Beginning April 30, 1883, the Navajo Agent at Fort Defiance,
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New Mexico,was chargedwith responsibilityfor the Hopl
Indians.

Howardhadrecommendedthat oneAgenthandlebothNavajoDef.22,39
and Hopl affairs. His proposal, however, was not that the Navajo
Agency at Fort Defiance, more than one hundred miles from the De_.10t

nearest Hopi village, be enlarged to include the Hopis, but was

that the ]:[opi Agency at Keams Canyon be enlarged to include Plf. Prop.
• ' F.F.p. 38

the western Navvies. The Hopi Agency was not to.be re_stab-
llslled until 1899.

In September, 1884, John H. Bowma, b the Navajo Indian

Agent, who also had responsibility for the Hopi Indians, reported x)o_._0
(-_ . ,to the _omm_ss_oncr of ]ndi,_n Affairs that the ]:Topis continued

to live in their mesa }-ill_es with nearby gardens and orchards.
He reported that "the best of good fceling" generally existed

Def. Prop.between the Navajos and l:iopis i,_ that year, noting that members F.F.'.'A
of the two tribes "constantly mingle together at festivals, dances,

fe,_sts, etc .... "

Bowman did, however, call attention to the fact tlmt there

were frequent "t)'ifling" quarrels between individual Nav,_jos aud

Hopis. He stated that this was usually caused by careless herding

by the Navtjos who allowed their herds to overrun outlying Hopi

gardens. Bowman commented: "The N_wajos are almost invari-
ably the aggressors."

In January, 1886. Thomas V. Keam, a pioneer of the area,

recommended to the Commissioner of Indian Affairs that the

Hopis be encouraged to move down off of their mesa tops to
the nearby valleys so that they would he closer to their farms

and sources of water. To ,_ssist in this it was Keam's suggestion

that the government supply the I-Iopis with building materials Def. 94-97 .

to enable t.hen_ to build wood houses in place of their adobe

pueblo dwellings. Reporting that N_tvajos as well as ]-l'opis were

occupying the executive order area, K'cam recommended that Def. 9S
botll the Hal)is nnd Navajos be provided with schools. Accom-

panying Keam's letter was a petition sigmed by twenty :F[opi Def. 103-10t

chiefs and priests asking for help of the kind recommended

by Kcam.

Keam's recommendation and the accompanying Hopi 1)etition

were referred to S. S. Patterson, the Navajo Indian Ageut, for Dee. at

a. report. I-Ie visited the Hopi villages and called a council of

ttopi and Navajo Indians. On August 26, 1886, Patterson re-
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ported that the young Hopis favored moving down to the valleys
but that the older ones held "fast to the rockbound dwellings of

their fathers." patterson thought that over a period of years the

Hopis could be encouraged to move down off of the mesas and

recommended that el\x- ttopis who were willing to do so be sup-

plied with huilding materials.

In this letter, and in his re_llar monthly report dated Sep-

tember 1, 1886, Patterson told of appointing a. general council

of Indians which was held at Keams Canyon in August. In

addition to l=[opi representatives from five of the villages, thirty
to forty Navajos living in the vicinity of Keams Canyon were
in attendance.

At this council meeting Patterson adjusted a few cases of

horse stealing and other differences existing between the tIopis

and Navajos. He reported, however, that he "found a general

good feeling prevailing between the two tribes and a disposition
to be friendly in their relations toward each other."

Patterson reported that at this council meeting the Hopis were

favorable to the establishment of a school at Keams Canyon,

and promised to send sixty to seventy children from the villages.

A few Navajos living in the neighborhood also said they would

send their children to such a school. Patterson expressed the

view that "t_ good and largo school for _be Moquis children can

be made a success under proper management..." Such a school

was opened at Keams CaT\yon later in 1887, but it is not known

how many Hopi children and how many Navajo children, if any,
attended at the outset.

Tn 1888, two Hopi families moved do_ll to the farm lands

below the mesas, this representing the first tangible results of the

Govermnent's effort to have the Hopis leave their nnsanitary mesa

villages.

On September 20, 1888, Inspector T. D. Marcum, who had

heen investigating the functioning of the Navajo Agency at Fort

Defiance, reported that the Hopis were complaining of Navajos
"on their reservation," with flocks and herds, destroying Hopi

crops and eating their grass. Mareum stated that these complaints
were vouched for hy white settlers about Keams Canyon. Accord-

ing to the information which Mareum obtained, Nava.jo Agent
Patterson had nmde several trips to investigate these charges. The
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tIopis,, however, told Marcum that nothing effective had been

done to stop the Navajo encroachment.

On September 26, 1888, Herbert Welsh, Corresponding Secre-

tary of the newly-founded Indian l_ights Association, wrote to

William F. Vilas, Secretary of the Interior, telling of his im-

mediately preceding visit to five Hopi villages. He reported that

at each of these eomnmnities he received complaints from the

Hopi concerning injuries inflicted upon them as ,n result of "the

continual intrusions and depredations" of the Navajos. The la.tter,

according to these complaints, were stealing Hopi corn, melons
and horses.

Many Navajos, it was asserted, were occupying 1882 executive

order lands "and treat the Moqui lands as though they belonged

to them, malting use of tlle h'[oqui water springs & driving the

lawful owners from them." Welsh suggested that in order to

make it possible 1o proceed with the plan to get Hopi children

into schools, arrangements be made to have a military officer,

accompanied by a "sufficient" force of soldiers, visit the eontigu-

ons Navajo reservations. His plan was to have tile leader of

lhis foree hold e£ameil f,*r the purpose of informing tile Navajos

that their "depredations" must cease and that in the future the

wrongdoer may expect punishment for every offense.

Marcnm's report and Welsh's letter were turned over to :R. V.
Belt, Chief, Indian Division, for consideration. Under date of

Oetoher 10, 1888, which was apparently the day following receipt

of the Welsh letter,. Belt wrote a memorandum, apparently ad-

dressed to tile Secretary of the Interior, summarizinff these two

writings and expressing a pl_roval of Welsh's suggestion concern-

ing mititm;v intervention. Belt's memorandum concludes with this

statement: "Tile Moquis reservation was established by Executive

Order of December 16, 1882. for tlle l_'[oqui and such other

Indians as the Secretary of the Interior may see fit to settle

thereon. It eomprise_ no lands set apart for tile Navajoes and

no Navajoes have been settled thereon by the Department."

Upon receipt of the Belt melnorandum written earlier the

same day, Secretary Vilas wrote to tlle Secretary of War, trans-

mitting a eopy of the Welsh letter and also referring to the

Marcum report. Vilas expressed approval of Welsh's suggestion

for military intervention and requested the Secreta_ 3, of V,rar

to give the necessary orders to carry it into effect.
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Vilas specifically refiuested that the company of trooi)s to be

dispatched to the area be instructed "to ten/eve all Na.vajo I_-

dians found trespassing with their herds and flocks on the ]X[oqui
reservation and to notify them that their depredations must cease

and that they must keep within their o_n reservation." It will

l)e noted that in requesting removal of all Navajos found tres-

passing with their herds and flocks, the Secretary of the Interior

proposed more drastic action than had been recommended by
Welsh or Belt.

In this communication, Secretary Vilas made the identical state-

meat that Belt had made, to the effect that the reservation in
question comprises no land set apart for the Navajos, and no

Navajos had been settled thereon. Vilas had then been Secretary
about nine months.

The result was that, on November 15, 1888, Co]. E. A. Carr,

c.ommanding officer at Fort Wingate, New Mexico, received ordel.'s

from the Adjutant General, Departnlent of Arizona. These orders

were to send an expedition to the reservation area with instruc+

tions to prevent Navajo trespassing and keep them within their

own reservation. Co1. Carr telegraphed the Adjutant General

that, in compliance with these orders, Capt. Com. M. Wallace

and fifty men, infantry, eavah T and scouts, would he sent on

the expedition.

Col. Cart, however, also reported to the Adjutant (;eneral in

ttfis telegram that his Navajo interpreter, Henry Dodge, com-

monly called "Chee," bad told him that there were five or six

hundred Navajos comprising one hundred or more families, living

on the December 16, 1882 reservation. According to Chee, the

Hopis ,:lid not wish the Navajos removed summarily and would
not benefit if this were done during the winter. Chee also told

Col. Carr that it would be a great hardship on these Navajo

families to eject them from their homes at that time of year.

Col. Cari" called the Adjutant General's attention1 to the fact

that Wclsh had not suggested removal of Navajos but had pro-

posed only that a council be held and that the Navajos be warned

that their depredations must cease. Col. C'arr suggested that it

would be more just, humane and polite "to hasten slowly and

at least hear the Navajos before subjecting them to eviction amid

the rigors of winter." tie asked whether, in the light of this new

information, his instructions would be modified.
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On the following day, tile headquarters department of Arizona

advised Col. Ca.rr tha.t he was to interpret his previous instruc-

tions "in accorda.nee with the letter of ]_'[r. Welsh upon which
they were based." Accordingb,, Col. Carl' was told that the actual

removal of any Navajos who have had homes for a long time

upon the reservation in question "will be deferred until Spring
at least."

Making clear that this limitation applied only as to Nava.jo Plf. 70

use and occupancy which did not interfere with the Hopis,

Carr was further instructed: "Should any Navajos he found

trespassing, depredating, or in any way doing injury to the

persons or property of the Moquis, they should be removed to

the Navajo Reservation and required to remain there." A copy
of these instrnctions reached the Commissioner of Indian Affairs Pet. na

early in December, 1888. He instructed his subordinates to "let

this rest m_d see wha.t the military do."

Col. Cart had planned to have the expedition consistin_ of Pif._'.,

Capt. Wallace and forty-eight officers and men, together with

ten monnted and armed Indiml scouts, leave Fort Wingate, New
_lexico on November 17, 1888, and proceed to the border llne

between the Navajo reservation and the December 16, 1882 reser-

vation. On November 17th, however, he received instructions that PJr. 73

"there is no necessity for haste in making the movement," and
that the military [oree shouh.t be reduced to thirty men, to be
supplied with wagon transportation.

The record does not indicate when the expedition got under

way. However, by December 5, 1888, Capt. Wallace had progressed me. Ts

sufficiently to send back a report of his operations and observa- plf. T'/

tions upon the December 16, 1882 reservation. According to later

reports, Capt. Wallace required the Navajos occupying certain
springs to move away, instructing them not to live there or drive

their herds in that vicinity.

After Capt. Wallace left. the Navajos returned to the _lrca PinT?

from which he had ejected them, and other Navajos moved Plf. T6

within eight miles of the Hopis. Col. Carr learning of the latter

incident, wrote to Navajo Chief Sam Bego(b' asking him to notify

these Navajos that they had no right to move nearer to the

Hopi villages. Col. Carr told Chief Begody that these Navajo_

mnst move back and stay "at least twelve miles away from the

Moquis and please see that they do it." C,ol. Carr concluded: "I
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had great trouble to save the Navajoes from being moved, and

I hope that they will not take advantage of ally kindness to

continue to impose on the Moquls."

By 1889,. the Hopi population was about 2,100, and there were

more children among them in proportion to adults tbau were

then generally found among Indians. In that year several more

Hopi families moved down from the mesas to tbe valleys below,
following the example of two families which had pioneered in

this move the previous 3"ear. The school at Ke,-ans Canyon then

had from forty to forty-five ttopl children in attendance.

In July, 1889, Keam wrote to T. J. M'orgau, Commissioner of

Indian Affairs, reporting that Navajo Indians living on the

December 16, 1882 reservation, often drove their herds to water-

ing places within five or six miles of the Hopi villages, greatly
to the disadvantage and annoyance of the Hopis. Keam suggested

that the Navajo Agent, accompanied by an army officer and a

small foree, take some representative Hopis and Navajos and
show them "some natural boundaries, at. a reasonable distance

from the villages, say twelve miles, over which the Navajo must

not drive his herds c,r water or graze."

The Commissioner referred this letter to R. V. Belt, Chief of

the Indian Division, with the comment: "This suggestion of Mr.

Neam seems reasonable. _\rhat can I do to carry it out?" The

record does not indicate what response Belt made or that any-

thing was done to effectuate Keam's proposal.

In 1890 a group of representative Hopis, beaded by Chief

La-lo-lami, were taken on a Covernment-sponsored trip to Wash-

ington, D. C. to confer with administrative officials, and inspect

schools and agricultural activities en route. This was tlm first

time that any Hopi had been cast of Albuquerque, New l_[exieo.

From the beginning to the end of 1890 complaints coneel_fing

Navajo depredations upon the Hopis continued, although there

was also one report that friction between the two tribe.s was

decreasing. It was reported in January of that year that the

largest Hopi village, Oraibi, had sent no children to the school

at Keam.s Canyon because of the Government's failure to protect

the Hopis from the Navajos.

In Februa_T, 1890, the Commissioner of Indian Affairs, being

informed of complaints by white settlers against the Navajos,

instructed the Navajo Agent at Gallup, New hfexieo, to immedi-
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atcly take energetic and proper steps, without endangering the
peace, "to keep the Indians--with the exception of those who

have settled upon lands outside of their reservation for the pur-

pose of taking homesteads---within the limits of their reservation,

and to return roving Indians to the reservation." It is not known

what steps the N_vajo Agent took in response to this instruction.

In the Agent's annual report, dated August 22, 1890, he stated Def. 124

that he had frequently warned the Navajos "not to approach

wit.h their herds within certain specified limits, which would give

the Moqui ample room for grazing..."

In October, :1890, Ralph P. Collins, superintendent of the l=Iopi
school at Keams Canyon, reported that there were then only

twelve children in school. He had been told by Hop} chiefs that Def. 129

they would not send more children so long as the Navajos'

depredations were allowed to continue. In this report Collins

told of one incident in which Navajos had attacked Hopis in a

Hopi corn field and had beat them unmereifu]ls", leaving one

nearly dead. Collins stated that he could see no practical solution

but to have enough troops to arrest "these lawless Navajoes and Def. 130

take them to prison, put the others off the ]_loqui reservation

and keep them off and then at the same time force the Moqui
to fill their school at once .... "

Apparently on the basis of Collins' report, Commissioner T. J. _21t.s9

Morgan wrote to 1_. V. Belt, under date of November 17, :1S90.
summarized the :[-]:opi complaints and stated that "Some vigorous

steps should be taken to prevent this state of things .... " Mor-

gan also commented that the Hopi reservation is much larger

than they use or will eve,' need, and it would be a great benefit

to thcm if a portion of it could be disposed of and its equivalent

were given to them in improvements.

During November, :1890, Superlntendeut Collins, with two
othem, went to Oraibi and arrested two ttopis who were threaten-

ing to kill others who sent thei,' children to the Hopi school. Pro90

This had the effect of breaking tIopi oppositions, and by late

November Collins was able to respond that fifty-nine ttopi

children were attending the school. Collins also reported that

several more Hopi families had moved do_m from the mesas. He

told of continued Navajo tresp,_ssing, however, and said the

Navajo herds had eaten the last vestige of Hopi corn stalks and

most of their winter grass. Collins recommended that troops be
sent at once to drive the Navajo herds from among the ]:Iopis.
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Collins' November recolnmendation went mfl_eeded. On Decem-

ber 16, 1890, Special Agent George W. :Parker sent a telegram
to the Commissioner stating that a company of soldiers should

be sent ;_t once to remove trespassing Navajos from among the

Hopis, and to arrest rebellious Oraibi Hopis. Two days later

Parker wrote to the Commissioner reporting further Navajo

depredations involving the theft of eleven horses.

Upon receiving Parker's telegram, the Commissioner tele-

graphed General MeCook at Los Angeles to send troops immedi-

ately to Keams Canyon. Ou December 17, 1890, such an expedi-

tion w_s sent on its way. On December ].S, 1890, the Commis-
sioner made a full report nf developments to the Secrctms" of

the Interior, stating that "It is ve_:v desirable that the Navajos

should be forced to retire from the ._'[oqui reservation .... "

C'.ommi._ioner Morgan reported in this letter that the Oraibi

Hopis had refused to permit a census of their village because

"white people were all liars and eoyetes and that they would

have nothing t,:, ,]owith them." It was the Commissioner's Mea
that the troops would not only protect the Hopis from the

Navajos, but their appearance would eneourage the Hol)iS to send

their chih:h'en to tim school.

On December 22. ].890, Commissioner Morgan sent instmlcti,:,ns

to .qpeeial Agent Parker to cooperate with the troops and Super-

intendent Collins "in such wa.v ;is may be prol:,er to eject the

Navajos from the Mnqui country to protect the Moquis from

the former..." Parker was directed "to exercise proper care and

tact not to inflame ilia minds of the Navajes and endanger an

,mtbreak with them..." But Parker was told to assure the

Moquis "that this office is determined to protect them _ully from

the wronos of the Navajos and to properly protect said school."

The trool)s reaehe,3 Keams Canyon on Christmas Eve, 1S90.

It wos then learned that the Hopis of Oraibi village had mani-

fested no intention af sending ehildreu to the school and had

actually imprisoned their chief, La-lo-lami, who had heen friendly

to the sehool. Accordingl,% Lt. Charles H. (:h'ierson, in charge of

the troops, marched them to Oraibi and succeeded in getting

these Hopis to agree to send their children to the _hool, La-lo-

lami having already been rele_ed.

X census was also taken at that time, 750 men, women and

children being counted. Lt. Griersou reported 011 December 2_,
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1890, that 102 /_[opi children were then in thc school, forty-two
of these from OraibL

The officer reported that the Hopis requested protection from

the Na.vajos and commented that the latter have "undoubtedly

annoyed the Moquis in many ways, especia.lly during the planting

seasou when the water holes and springs arc nearly dry, by their
numerous hct'ds of sheep, and have committed depredations to

a greater or less degree upon them ahvays." Lt. C:_rierson stated

that he saw no N,_vajo herds in the vieini_, of tire Hopi villages.

Lt. Grierson apparently did not have instructions to carry out

the Commissioner's plan to have Nava.jos ejected from the l=l'opi
eotmtry. But, on Dceemhcr 3], 3890, Superintendent Collins sent

a telegram to General McCook, in Los Angeles, stating that Lt.

f_rierson, having "eomp]eted his instructions" concerning Oraibi

school children "... should be instructed to remove intruding

Nava.jos from among the Moquis before leaving."

On the same day, and prahahly without having seen Collins'

telegram, Capt. ]=t:. ft. Bailey at Los Angeles, wrote to Lt. Crier-

son. calling attention to complaints concerning the Navajos. Stab

tug that "... this business, as you are aware, belongs more
partieuhwly I o the :[nierior Department," the lieutenant was

nevertheless directed to hold interviews with the Navajos who are

reported as trespassers upon the J_npi lands and explain to them
that they should cease molesting lhe l-Iopis.

T_t. Gricrsou was told that the Navajos and Hopis have inter-

married and there is continuous trade between them, and he

sh,uld therefore he very "_uarded" in his action, especially
towards the Navajos, "and under no circumstances, if it can be

avoided,, will any ha.rsh measures he taken towards them at "_his

time." Capt. Bailey further slated that until the boundary line

between the Navajo and Hopi rcserva.tions is distinctly marked,

"only persuasive measures will be used towards the Navajos in

this regard."

Thus, as 1890 came to a close, the wish of the Washington

office that Navajos whe were interfering with the Hopis he re-

moved from tire 1882 reservation, had not been fulfilled. But at

least the presence of tire troops had brought Navajo depredations

to a halt and had succeeded in _etting full attendance at the

ttopi school.

Plf. 100

PIf. 102
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As 1891 opened, Lt. Grierson was still at Keams Canyon with

his detachment. Having received the lieutenant's report of De-

cember 28, 1890, Brigadier General NcCook, on January 3, 1891,

submitted recommendations to the Adjutant General of the Army.

It was his view that the line of demarcation between the

Navajo and Hopi reservations be distinctly marked by inde-
structible monuments and that the water in the neighborhood of

the line and ]yin_ east thereof he reserved for the Navajos, and

that to the west for the Hopis. General McCook stated that,

until this is done it would not he wise to use force to prevent
the Nawjos from grazing near the Hopi reservation.

Special Agent Parker apparently understood the Commis-

sioner's instructions of December 22, 1890, in which he was or-

dered to cooperate with the troops in ejecting the Navajos from

"the moqui country," as requiring that the Navajos be kept away

from the Hopis but not necessarily that they be ejected from the

reservation.

Early !n January, 1891, he and Agent Shipley, Supt. Collins,
Lts. Grierson and Rowell, Keam and Parker decided that "the

limits of land reserved for use of the Moquis from which the

Navajves shall not be Mlawcd tr_ enter with their herds, shall

emhrace a radius of sixteen (16) miles from the x_illage of

Mishognivi [sic] (on Second Mesa)." They fm't.her decided that

they would construct mounds or monuments at ,:Uffeveut points

along this line, and that Navajos wmlld not be permitted to
maintain herds within this area.

In reporting this development to the Commissioner on January

7, 1891, Parker stated that the Hopis were well satisfied "with

the boundaries we established," and had appointed representa-

tives to help erect the line mounds. Parker reported that the

Navajos were also willing to comply with the new plan. In a

report dated January 8, 1891, confirming this development, Lt.

Crierson stated tlmt there were ve15' few Nava.jos who had

hogans and were living within the lines to be marked.

The Commissioner of Indian Affairs was advised of this plan

to mark a "boundars," line, having a sixteen-mile radius, around

the Hopi village of Mishongnavi, being told that both the Hopis

and Navajos were agreeable thereto. He apparently acquiesced in

the arrangement, although it was never expressly confirmed by

FCHP01116



131

tile Washington office. This 1891 line was thereafter referred to
as the "Parker-Keam" line.

Under date of January 30, 1891, the Commissioner reported to

the SecretalT of the Interior that the affairs between the Hopis

and Navajos in the vicinity of Kea,ns Canyon "have been brought Pm 11s

to a satisfactory conclusion." The Conunissioner recommended,

however, that tile troops remain temporarily at Keams Canyon
as an influence upon the ttopis to accede to tile Commissioner's Def. 154

plan to place Hopi children in the school at Santa Fe. This was

apparently arranged and the troops remained until the middle De_.165

of March, 1891.

By hlarch 18, 1891, Special Agent Parker reported to the

Commissioner that the Navajos were obeying the restrictions in-

volving the Parker-Keam line delineated earlier in the year, and Def. 1_5

that ttopi reports of Navajo horse stealing were false. Parker

stated that about 150 deserted Navajo hogans were found within

the so-called cireu[ar boundary.

According to Parker, the :Hopi school at Kcams Canyon was

also flourishing and the ttopi children had proved to be adept

students. In August, 1891, Parker reported that a considerable

movement of the ttopis from the mesas to the valleys was in Def. 159

progress and that more than fifty houses were under construction.

5.

From the First Allot_nent Period i_z 1892 to the

E_ of the Second Allotme_t Period in 1911

Earl), in 1892, the Office of Indian Affairs put into operation
a plan to allot lands to individual Indians on the 1882 reserva-

tion, pursuant to the Act of February 8, 1887, 24 Stat. 388, as

amended by the Act of February 28, 189], 26 Stat. 794. John S.

5layhugh, Special Alloting Agent, was directed to proceed to

Keams Canyon for that purpose. Mayhugh was gi_'en specific in-

structions concerning this work, including the following:

"No person should be allowed an allottment [sic] on said

reservation unless the father or mother is or was a recog-
nized Moqui Indian. No allottments [sic] will be made to

Indians other than Moquis, as just set forth, except by
express authority of this office."

PIf. 118
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Almost immediately, Mayhugh ran into difficulties in carrying

out this allotment program. He discovered that most of the

1topis desired to contimm living in their villages, that they were

satisfied with the existing communal method of working the land,

that individual Hopi "families" or "people," such as the Snakes,

Eagles, Antelopes, Corn and Tobacco families or peoples desired
to have all of their respective lands contiguous and undivided.

Mayhugh nevcrthcle_ persisted in his work after first taking

a careful census which produced a population figure of 1,976

Hopi men, women and children. In August, 1892, he reported
that the 1891 Parker-Kcam boundary plan was still working well

and that the Hopis had been thereby encouraged to put more

ground under cultivation. He also stated that twenty-two Hopi
houses had heen constructed in the valleys and that one hundred

more were being erected.

In February, 1593, Mayhugh urged the necessity of additional

surveys. He also recounted the difficulties he was having with the

faction among the Oraibi Hopis known as the "hostiles," led by

Hab-be-mer. This group of three hundred Hopis had consistently

declined to take their land in severalty, preferring to hold their

land in common and to bc "let alone" by the white man.

A few days later Mayhugh reported to the Commissioner, for

examination and approval, Mayhugh's action in making an allot-

merit to a Navajo Indian, Navajo wife, and one child born on the

reservation. This was done because the Navajo man had lived on

the reservation since boyhood and claimed that he had become

ttopi. At the same time Ma.yhugh had refused to give alloCments

to six children of the Navajo woman, but not of the Navajo man,

who had been horn off of the reservation. Insofar as the record

indicates, the (:ommissioner made no response to this r,port.

In the summer of 1893, h'Iayhugh reported to the Commissioner

that he had allotted lands at Jeddito Springs, just outside the

Parker-Keam line, to a l:Iopi at the latter's request, notwith-

standing the fact that h,_. found ten Naw_jo families occupying

the ]and. Mayhngh ordered the Navajos to leave but they failed
to do so.

The Commissioner innnediately advised Mayhugh that "it is

not deemed advisable to remove them [the ten Navajo families]
at this time. The Moquis desiring said lands should make other
selections." This is the first instance in which the Commissioner

FCHP01118



133

had ordered that Navajos be ]eft in undisturbed possession cf

lauds, within the reservation area, sought to be used and occupied

by Hopis.

Another incident reported by Mayhugh in th6 summer of 1893

involved the request of two Navajos that they be allotted specific Def. 130

lands. Being unable to determine whether the ]and w,qs on the

Hopi or Navajo reservation, Mayhugh denied the request, thus

again indicating that 1882 reservation lands would not be allotted

to Nav,_ jos.

Navajo encroachments upon the Hopis apparently resumed in

]893. Reporting to the Secretary of tim Interior on Sel)temhcr 16, Def. 179

1893, Commissioner D. M. Browning stated that the ]-Iopis were

still "cxerciscd over the intrusion of some of their ueighbors, the

Navajces, a number of whom have bceu for some years located

upon certain tracts desired by the Moquis. ]_[easures looking to

their removal are now being pushed."

Two months later, on November 23, 1893, C. Y(. Goodmau, the Plr. 137

then Hopi school superintendent at Kcams Canyon, relayed to

Lt. Plummet at Fort Defiance, a. report. :from Tom :Poh_cea, a

£[cpi, that some N:lvajos had seltlcd down o,i his range and by
his springs, with ._toc];. (_loodman added : "... A great many Nav-

ajocs seem to be malting themselves very much at home on the

Moqui reservation. I hope that something can be done speedily to
relieve the Moquis from their £e_lr of bltrt_d]ng Navajoes .... "

By October 23, 1893, Mayhugh was able to report to the Con]- Def. 119

missiouer that he had made 1,322 allotments to Hal)[ IndiaT_s, Dee. IS2

and that it wonld require about six weeks more to complete the

program.

Iu the fall of 1893, one W. Hallett Phillips wrote to the Corn- Def. 180

missioner complaining, amoug cther things, that the allotment

program was endangering the I-Iopis' title in the lands they oecu- Def. 180-183

pied. :Replying under date of November 11, 1893, the Commis-

sioner reviewed the events leading up to the setting aside of the
1S82 reservation and the later commencement of the allotment Def. lS3

program. He then stated: "... No el)prehension need be felt

as to the security of their [ttopis] present title to their ]ands or

that the allotment of a portion of them in scveralty will have
any lendency to weaken that tille."

On February 19, 1894, Mayhugh made his final report on the Def. 185

ttopi allotment project. A total of 1,634 allotments had been Def. lS9
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made. A substantial number of ]:Iopis at Oraibi, however (three

hundred "hostiles" and ninety-nine "friendlies") had not re-

ceived allotments. Mayhugh reviewed the difficulties which he had

encountered and expressed the view that, because of their lack of

knowledge, the Hopis did not comprehend their rights, and

benefits gained, under the allotment act. He also expressed con-

cern that if the Hopis became citizens on approval of the allot-

ments their personal property would be endangered because of

local tax levies. Mayhugh reported that the Navajos were not en-

croaching upon the Hopis as much as theretofore, but still did

so occasionally.

While the matter of approving the Mayhugh allotments was

pending in Washington, 3[ayhugh told Lt. Plummer, then the

acting Indian Agent at Fort Defiance, that he considered it a
mistake to allot lands to the ttopis in severalty. On April 10,

1894, Lt. Plununer advised the Commissioner of this conversa-
tion and added his own view that if the allotments were con-

firmed "confusion and trouble will ensue." The difficulty was that

the IIopis preferred to hold their lands in common rather than

in severalty, and that it is necessary to shift the planting

grounds almost yearly. Enclosed with Lt. Plummer's report was
a letter by Thomas V. Keanl and a petition signed by 123 chiefs

and headmen of the Hopi Indian Tribe asking that they be per-

mitted to hold their lands in common according to their accus-

tomed system. They wanted "neither measuring nor individual

papers .... " In another enclosed petition, signed by Brigadier
General MeCook and his officers, similar views were expressed.

On May 30, 1894, Lt. Plummer gave written notice "(t)o whom

it may concern," that the spring known as "Comah" Spring,

"where the old (Navajo) Indian Chief Comah lived," is situated

within the 1882 reservation, and all persons were

"... warned against trespassing on this land or attempting

to deprive Indians of the use of the water or of the land

thereabouts."

This notice was apparently understood by the Navajos living in

that neighborhood as an official designation of this particular
area for the exclusive use of Navajos.

Acting Indian Agent Plummer, in his annual report of Au-

gust 17, 1894, renewed the recommendation that, for reasons

ah'eady cited, thc Hopi allotments be not approved. Plummer
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reported that there had been a drop iu Hopi school attendance Def. aos
at tilt _(eams Canyon hoardhlg school, but that da;,, schools at

Oraibi and at tile first mes_ were being successfully- operated.

About fifteen Navnjo children were being permitted to attend

the Keams Canyon school, this being the first recorded instance

in which Navajos on the 1882 reservation ware given such (_ov-
c_n]ment help.

Plummet reported that the project to get Hopis down off of

the mesas was not as successful as desired and that many of the

houses which the_, lind built in the valleys were unoccupied the

greater part of the year Apparently on the basis of the adverse pie. Pro,.
.... F.F.p. 37

recommendations which had been received, the Mayhugh allot-

meats were not a.pl)roved and the first allotment project thus
came to an unsuccessful end in 1894.

After discontimmuce of the first Hopi allotment project at

the end of 1894, nearly five years wcut by 5afore further events

of significance concerning the Hopi-Navajo controversy occurred.

On July 18. 1899, Charles E. Burton, the newly-appointed super-

intendant of schools at K_enms Ca.nyon, wrote to tile Cnmmissioner

eomplainiug of Navajo eneroachments and thievery.

lie stated that the Nava jos had taken posscr, siou of the best Der. 19s

springs and va]le._,s, forcing the Hopis to drive thai,, stock long
distances to less desirable grass mid water. ]:[opi cattle engaged

in these treks oeeasio,mlly damaged or destroyed Na.vajo crops,

and tile Nave.ins retaliated by killing or stealing strays.

Burton stated that he saw uo reason why "this trespassing 1)y

these Navajos should continue any longer," and recommended

that immcdiale steps be taken "to retuml tile Navnjos to their

reservation." Bm'ton also complained of the distance between

the ]Iopi village and the agency ot Fort Defiance.

When Button's letter reached the Office of lndiau Affa.i,'s a DeC199

notation was added suggesting that the letter be held until Burton

became better aequaiuted with conditions, ",_ the Nav_tjoes have

always trespassed upon the Moqui resu. " Later in 1899, a Pit. Prop.•' " " " _.F.p.aS
Hopi Agency was reiistal)lished at Keams Canyon with Burton

as Acting Agent.

ht ]900, average attendance at. the Keams Carryon boarding Det'-°0S

school was 123, representing an increase of more than fil:ty Der.-_°_

percent over the preceding 5'ear. In addition, three l:lopi day

schools were operated, with a combined average attendance of Def. 209
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166. A boarding school for Navajo cbildren, with an average

attendance of thlrty-five, was operated at Blue Canyon, which
is in tile northwest part of the 1882 reservation, but near the

wcstevl.v boundary line.

Burton, tile school superintendent and Acting Indian Agent

at Keams Canyon. in his annual report of September 1, 1900,

again reported that the Navajos had been allowed to encroach

upon "the Hopi l{eservatlon" for years, taking possession of

the best watering places, best farming and best pasture land.

A consus completed in June, 1900, showed that there were then

1,8a2 :F[opis and 1,826 Navajos on the 1882 reservation.

In nn effort to minimize Navajo encroachments in the 1882

reservation area, Burton recommended that the two traders then

doing business on that reserwttion be restricted in their trade

to I-lopis only. The Commissioner replied, under date of Sep-

tember 22.. 1900, that it was not practical or fair to the traders

to ask them to keep the "trespassing" Navajos out by refusing

to trade with them, "just because of tribal differences in lbe

buyers .... "

The Commissioner also exlwessed the view, however, that he

vel'_,, lllUc[l wished "that some means could I,e devised to protect

the Hopi Indians from the oppression of tile neighboring Nava-

hos.'" On October 5, 1900, Burton resl)onded to this comnmnica-

tion in ver.v vigorous ternks, asldng: "What right do these tres-

passing Navahos have on tile Hopi reservation that they may be

allowed to intimidate the Hopis so tlmt tlmy will go nowhere

to trade?"

At the s_me time Burton advanced the alternative recommen-

dation that an order he issued requiring every Navajo on the
71.882 reservation who wished to trade at the Indian Posts to

register, as an evidence of good faith in their conduct towards

the Hopis. Two and a half mouths later Burton received his

reply from the then Commissioner, _,\r. A..Tensen. Burton was
advised that it was not practicable to adopt his recommendations,

hut that it was hoped that the licensing of two more stores would

"do much to remed.v matters."

A year and a.half later, on July 22, 1902, Milton J. Needham,

Superintendent of the Western Navajo School at Blue Canyon,
submitted an annual report concerning tile operatio_ of this
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Navaj(t industrial school. As before noted, Blue Canyon is located

in the northwest part of the 1882 reservation.

Needham sta.ted in his report tha.t the "Western Navaho :Reser- wet._"x2

v;ltion" is made up of the weste_la part"of tho Navaho Reservation

(Executive Order o[ 1884) a._zd a sma.ll portimt of/ of the north-

west co m_er of the Moqui Rcserwdion and the lands embraced

in the extension by Executive Order of January 8, 1900, and

also Executive Order of November, 1901." (Emphasis supplied.)

Another five years were to pass before there were further events

of signifieanee. On September 13, 1907, C. F. Larrabee, the then Def. 216

_eting Commissioner wrote to the Secretary of the Interior, urg-

ing that a now Hopi allotment i)roject l_e undertaken l)m'sllant to

the Act of :March 1, 1907, 34 Sta.t. 1015, 1018.

The ]907 Act authorized the Secretary to allot lands h_ sever-

alty "to the Indians of the _'[oqui Reservation in Arizomh" sub-

ject to the provisions of the Allotment Act of February 8, ]887, P_t.l_

24 Star. 388. On Septemher 16, ]907, the Secretary authorized

the undertaking" and rcfcrved the matter to the Commissioner

oL" the Genev_d I)and Office, to make the necessary suhdivisinnnl

survey.

On Ja_uaz T 93, 1908, the President appointed M_l.tthew W. Pm_50

Murphy, Special Allotting Agent to make a]lotmcnts to the Hopis.

The Commissioner instructed Murl)hy that he should first allot
the Hopis on hinds which they were then occupying or tlmt were

not in the po_session of the Navajo.s. But the Commissioner added:

"However, if lhere is not suffiOent land for the _Io,-luis, it is the

intention of the Office to remove the Navajos from the Moqui

I_eserv;d ion." Rcfevrblg to these lust quoted instruetions, )[urphy

wrote to the Commissioner, on July 10, 1908, that it. would be

necess_.'y tc_ remove certain Navnjos from the vicinity of lhe Ple. 158

M,_,lui village_-,, if 1_oi. from the Moqui reservati,m.

_:urphy added: "I find practically all the springs in the pos-

session _*t' Nava jos, and .[ find N_Lvajos living within three miles

of some of the Moqui villages." Murphy requested authority to

remove the Nnvajos himself, or lhat a. special agent be sent to

effect their removal before the allotments were made.

The then Commissioner, F. E. Leupp, replied under date o_ rmaG0

August 26, 3908, stating that before the matter of the removal

of Navajos was finally determined, some plan should bc evolved Def. 222
"which will effect their removal with the ]east possible friction."
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Murphy was requested to sul)mit suggestions as to how this might

be done. Before receiving the Commissioner's letter, _Iurphy wrote

again under date of August 17, 1908. He stated that in making

allotments to the Indians in six Hopi villages, it would be neces-

sary to remove only two or three Navajo families, although there

was Navajo grazing which would presumably have to be stopped.

On September 5, 1908, 5'[urphy replied to the Commissioner's

request for suggestions. It was his idea that the Navajos I)e

permitted to select allotments among the I_Iopis if this was agree-

able to both tribes, olherwise that Navajos make their selections

"outside of the lands to be allotted to Hopis." If the Navajos
would not agree to either of these courses, 5Iurphy recommended

that they "be forcibly returned to the locality from which they
ffanle. _

On February 25, 1909, the then acting Commissioner, R. G'.
Valentine, gave Murphy new instructions. The most significant

of these was that an allotment "should be made to each Indian

on the reservation entitled, irrespective of the fact of whether

such Indian is a Moqui or a Navajo."

In explanation of this instruction, the Commissioner referred

to the Executive Order of December 16, 1882. quotiug the critical

language, and the Act of March 1, 1907, 34 Stat. ]021. and
stated :

"... There is ample authority, therefore, for making allot-

ments in the areas recommended by you and as specified

herein. There is ample authority, also, for making allotments

in the Moqui reservation to such Navajo Indians as may be

located therein and who intend to remain in the reservation.

If the Navajos decline to accept allotments in the Moqui

reservation of the areas specified herein they can be removed

from the reservation, but, in the interests of all persons

concerned the Office trusts that they will agree to aceep_

allotments there."

In clarification of this instruction given _n November 29, 39]0,

Murphy was advised that: (1) any Navajos who met the condi-

tions imposed by those instructions would he entitled to allot-

ments, whether or not they were in contact with the Hopis, and

(2) each Navajo must be required to choose whether to take his

allotment from the Hopi or Navajo reservation, and may not take

part from one reservation and part from the other.
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ApproximatelythreehundredNavajosresidingon the 1S82 PIr. 19_

reservation indicated a willingness to accept allotments, and

received allotments subject to approval.

It was also ill 1910 that the same difficulties began to develop P_e. a66.167-168, 173, 174

which brought the first Mlotment project to a halt, and some

new allotment problems, related mainly to the friction between Der. 2s0

Hopis and Navajos began to appear.

One of the allotment problems which developed in 1910 appears P_f. xe,?

to have special sigmificanee. Apart, y of about fifty Oraibi Hopis Plf. 173
wished to take allotments some fifteen miles from their village, Pm16s

and establish another village. This would require the removal

of three Navajo families at Little Burro Spring. S. M. Brosius, Pm _

Agent of the :Indian Rights Asuociation, prota_ted the displace-

ment ol: these Navajo families.

In a letter to the Commissioner. dated Janum3, 24, 1911, com-

menting on this prntcst, Holli Superintendent A. L. Lawshe said,

among other things: "As I understand the nlatter the two tribes

now have substantially equa.1 rights, which should be preserved."

Writing t,) Brosius after receiving Lawshe's report, C. F.
]:Iauke, tile Second Assistant Commissioner, stated that since the Pit._78

three Navajo families had occupied and used the lands in tile

vicinity of the spring in question for many years, "any rights

they may have acquired thereby will he respected." The Second
Assistant Commissioner then stated: "The Superintendent's [Law-

she's] report indicates that he appreciates the fact that the :Nnx,a-

jos and Moquis have equal rights on the reserva.tion and that Def.."S,"
he will endeavor to exercise justice and inlpartiality in dealing

with the two tribes."

On Janmu3' 6, 1911, Special Allotting Agent _[urphy was Def. 235
directed to suspend further field operations pending a deternlina-

tion of whether the allotment work should be discontinued. On

Febr(mry 14, 1911, Superintendent Lawshe, writing to the Com-
missioner from K_eauls Canyon_ recommended that the allotment

program be abandoned.

He gave _our reasons, namely: (1) inadequate water supply,

making it impracticable for Indians to live on allotments, (2)

sandy soiI drifts with the wind so that land which is possible of

cultivation one year may be too mid the next year, (3) allot-

ments are not needed to keep white settlers out because "no
white man would ever undertake to settle on any of the land

Def. 233-234
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awdlable for allotment," (4) allotments are not suitahle for a

trihe such as the Hopis which live under a. communal system,

and if allotments in severalty were imposed, thrifty Indimls would

prosper and others would become poverty stricken and public

charges.

Lawstte's recommendations were accepted and, o_t M:areh 31,

1911, Murphy was directed to discontinue allotment work. No

allotments under this second allotment program were approved.

6.

From the End of the Second Allotment Period,

in 1911, to the Act+ of May 25, 1918

In his letter of Fehruary 14, 1911, recommending discontinu-

ance of the second allotment project, Superintendent La.wshe had

observed that the only valid argument which could be made in

favor of allotments "is that it would put a. stop to the gradual

ener<mehment of the Navajos upon the Hopi people." In Lawshe's

view, a better way to solve that problem "would bc to divide the

l_eservation itself, setting apart a definite portion of the land

for the Hopis alone, assigning the rest to the Navajos."

On Mat',fl_ 25. 1911, Lawshe wrote to the Commissioner, call-

ing attention to uncertainties as to the boundaries of the "Moqui

!Reservation." He stated that several delegations of Navajo In-

dians had lately visited him at the agency to make inquiries as

to the location of the boundary.

Responsive to this repot't the Commissioner of Indian Affairs
wrote to the Commissioner of the (+eneral Land Office. under date

of April 17, 191l, io request that before the surveyors leave the

re'ca because of the discontinuance ,_f the allotment work, they

survey and mark out the boundary lines of the "Moqui Resevva-

tion." Commission_q' Valentine wrote that this work should be

done "so as to },e ahle to settle disputes between the h{oqui

Indians and the Navajo Indians as to the lands."

Just. as the continuance of the second Hopi allotment project

brought to light perplexing problems, so did its discontinuance.

On November 14, 1911, William E. Freeland, the Hopi school

superintendent at Oraibi, wrote to Leo Crane, the then super-
intendent at Keams Canyon, calling attention to the _act that

a number of Hopis of that village, upon the urging of Special
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Allotting Agent Murphy, ]lad sought to reb.'stablish themselves

1)clew Burro Springs, about fifteen miles southwest of 0raibi. Def. Ex. 451A

Murphy had given them to understand that the new loc,qtions Pm ls_

would be allotted to them, and their old h_nds which they had

tilled for generations were given to other Indians. But when

these Oraibis tried to build their new homes Nava jos who were

tllready there objected and threatened violence. Then the (:ov-

crnment discontinued the allotment program and the Oraibis

were not awarded the promised lands. On November 20, 191I,

Crane wrote to the Commi_ioner for instructions. As one passible
solution he recommended a "marked and definite division of the Ptr. 19..

Moqui Reservation."

Crane received no reply from the Washin_on office until P_f. 194-195

February 10, ]912. In a letter hearing that date, Second As-

sistant Commi.ssioncr C. F. T-Tauke stated that the problem had
been under consideration but that more informatio_t was needed.

He requested that Crane_ working with Freeland, submit addi-
tional data and detailed recommendations. Hauke toh] Crane

that the Oraibi ]:Iopis in question should be told that Washing-

ton "will do its utmost to sea to it that they will be ,qllowed

to occul)5' and cultivate the lands assi_ed to them."

Crane w_ls further advised, however, tlmt the Indians should

not be told anything "in regard to the propos,_l lo divide the Pit. 194-195
reservation." [-[aul¢e also wrc_tc that, iu considering this prc, l',os_l.

"due weight should be given to the fact that the rcservatiou

was created primarily for the Moqui (Hopi) Indians, though

it was also provided that the Secretary of the Interior might
in his discretion settle other Indians thereon."

In his annual report .for 1912. Leo Crane, who bad served as

Superintendent of the Hopi schools and agency for one year,
stated that the tIopi people were, su,'rounded by Navajos, and Det. 24s

that "these Navajos were permitted to remain on the reservation,

having a. right of. oeeupauey when the resem'ation was created

by Executive Order of December 16, :1882." This is the first
instance in which any Government official expressed the view

that Navajos living in the reservation area at the time the 1882
executive order was issued, thereby gained a right of occupancy.

In his 1912 report Crane also noted that the cattle and sheep

of such tribes, usiug common grazing ]ands, were constantly

dam_lging the cultivated fields of the other tribe. Complaints
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resulted which Crane found most perplexing to solve. He there-

fore renewed a recommendation which he had previously made,

and which Superintendent Lawshe before him had made, that

the reservation be divided so that there would be a separation
of the Iudians' interests.

It was apparent that the old Parker-Keam circle boundary

of thirt.v years earlier had long been disregarded. Crane might

not even have been aware of this earlier attempt to divide tile

reservation. He stated, in connection with his renewed recom-

mendation, that "no separation can be made to conserve to the

Hopis sufficient grazing hinds mid water without the ejectment
of Navajos from occupancy rights that have been assumed f,.,r

years and in some measure recognized by the Department."

Nothing came of Crane's latest suggestion that the 1S82 reser-
vation be divided. Two years later work was undertaken by the

Land Division, to develop additional springs for the Hopis. On

_{ay 26,. 1914:. H. P. Robinson. Superintendent of Irrigation for

the Land Division, while engaged in this work, wrote a lengthy

letter to the Commissioner of Indian Affairs concerning Navajo

eneroaehments upon the Hopis.

lie stated that with the de_'elopment of wells and sl:,rings and
the natural increase of their flocks, and because of the worn-out

condition of tile grazing near their mesas, the Hopis now desired

to move out further with their livestock. But the5- found that

the "thrifty and pushing Navajos have preempted their land and

water and by gradual hut continued eneroaehments has [sie]
hemmed them in..."

In his letter Robinson stated that Navajos were occupying some

three hundred choice allotment sites which had been granted

to them on the reservation, but which had never been approved.

Characterizing the Hopis as peaceful and submissive. ?Robinson

reported that they were discouraged "and _eel that they are

being crowded to the wall .... " Robinson cmleeded that there

were many things in connection with the administration of the
affairs of these Indians which he was not acquainted with. end

that he had no practical remedy to offer.

As one possible solution, however, Ilobinson suggested that

ave lal;le land and springs to the south be acquired for the

Nava.jos and that they be moved off of the-1882 reser_'ation: The

Chief of the Land Division, upon receiving a copy of Robinson's
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letter, wrote a memorandum in which he stated that "This same
condition of affairs has been reported to the Offlcc several times Pm299

during previous yea.rs..." Tim Office of Indian Affairs tr,_ns-

milted a copy of Robinson's letter to Superintendent C_'ane at

Kcams C,_\_,on, with directions to furnish a prompt report and
recommendations.

In his report of June 22, 1914, submitted in response to these

instructions, Crane wrote: "... The Executive Order of :1882

nets aside specific la.nds to be used as a reservation for the Hopi

Indians 'a_zd such other lad.tans' as it may bc found necessary

to maintain thereon in the judgment of the Secretary of the

Interior. Those Nav_joes who resided on the reserve at that time,

had a right of occupancy, trod it is not understood that this right Def. 24'1

has diminished .... The Navajo has been permitted under law to

remain thereon, and he must be commended for using and in

a comparative sense growing rich on the part of it allowed

him ;.... "

Crane in efl-'ect :_tated that the Hopis were to blame for their

present troubles, having originally had the same opportunity De¢.246

as the Nava.jos. "Whereas the Navajos had an "industrious push-

ing m/ture," the ]:[opts,. through indifference, timidity or super-

stition, persistently clung to the mc._ls. This had resulted in

the denuding of nearby grazing lands and the Hopi now finds,
s_id Crane, "that to procure good gra.us he must go onto those
lands the Naxajo has used for generations and protected by Def. 247

frequent movement of herds."

According to Crane the Hopis then lind practically all the

water and no grazing, while the Navajo had sufficient grazing

for his large herds in tm almost waterless tcrritmT. Cra.ne sta.ted
:Def. 248

that for thirty years the Government "has lavished its hel 1) upon

the Hopi _md has done practic_flly nothing for the Nav_ljo on
this reserve .... " :He called attention to Lt. Plummer's letter

of May 30, ]894, which he interpreted as recognizing that Navajo

Chief "Comah" and his people were entitled to the are_ adjacent

to Comah Spring, and stated that, in view of that letter, to drive

the Nava.jos from that location "would mean wa.r."

Crane recommended against moving the N_va.jos from the

reservation but suggested, instead, that the Government help them Def. 250

develop water "in the so-called 'Navajo sections' of the Moqui
Indian Reservation." Crane expre._sed the view that the ttopis

would probably not use the whole reservation if it was placed Def. 251

Def. 245, 248

FCHP01129



Def. _70, 27_

Def. 253

Def. 254

Def. 254

Def. 2S4

Def. 259

PIf. 210

144

entireli" at their disposal. As will later he seen, Crane subse-

quently changed his mind as to which tribe was to blame for
the troubles on the reservation.

Ouce more a pressing problem, presented from the field, con-

cerning which the Washington office sought and received detailed

information, was permitted to go unsolved. Robinson's urgent let-

ter of May 26, 1914, ooneernin_ Hopi grazing prel,lems, regarding

which Crane had made a detailed report on June 22... 1914, was
apparently "pigeonholed."

A year later Crane. apparently now more _vmpathetie to the
]-Iopis' grazing l,rablem, eomldained of: the failm'e to issue

directions which would bring relief. He stated that the problem

was beeoming "aento, as respects the depredations of the Navajo

Inditms up<m Hopi herds, and general differences arising because
of over-lapping grazing areas."

Crane suggested that the problem I)e met hy regulating and
fixing definitely the areas within the 1882 reservation to I:,e used

by the Hopis and Navajos. Crane reported that Navajos ",Vel'e

seriously impeding advancement of the Hopi people in the holding

of the best grazing areas.

Crane alsa recommended that a delegation of Hopis be sent

to Washington at (:_overnrucnt expense to confer with the Office

of Indian Affairs eoneernin.,.., their problems. Crane further sug-

gested that if this was not deemed pract.ieable, a council of Itopis

and Naw_jos be called so that the problems can be diseussed

"and an equitahl,; fixing of bmmdaries on the reservation made."

Adhering to his understanding of the 1882 executive order, first

emmeiated by him in 1.q12, Crane said: "Owing to the lauguage

of the Executive Order creating the reservation in 1882, it would

seem there is no authority for the deportation of the Navajoes

nor is there any location to which they might he depo,'tcd.'"

On auly 22, 1915, Assistant Commissioner E. B. Merritt re-

plied to Crane, stating that his suggestion that a council of Hopi

and Navajt_ Indians be ealled w_s considered advisable. Crane

was instructed to submit detailed plans for such a project. For

some undisclosed reason no council was called nor was any other

solution of the Hopi grazing problent undertaken at that time.

On April 6, 1916, the then Congressman Carl Hayden, wrote

to the then Commissioner. Cato Sells, telling of reports he had

received concerning unsatisfactory conditions on the "Hopi"
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Reservation. It was his understanding "that the Navajoes are

crowding in upon these inoffensive people and are depriving them
of the use of considerable areas ttmt are necessary for gn'azing

their flocks." Congressman Ylayden expressed the view that "it

would be well to have a part of the present ]X_oqui :Reservation

set aside for the exclusive use of the Hopi Indians."

He further suggested that a representative of the Office of Def..°55

Indian Affairs he sent "hlto I-Iopi country with directions to view

this problem in all of its phases . . ." Commissioner Sells replied

to Mr. Hayden that a "dependable man" would be sent to the

reservation for the purpose of making a thorough investigation.

Inspector I-I. ,q. Traylor was assigned to make this investigation

and report. Traylor submitted his report on June 6, 1916. He

stated that the Congressman's accusations concerning the Nav-

ajos' encroachment upon territory rightfully belonging to the _)ef. 256

Hopis were tram. Calling attention to the arid nature of the area

and the fact that springs and wells were sparse, Traylor said

that : "To secure this water to supply his flocks and herds the bold

Navajo has occupied the greater part of these washes and forced

the Hopi back to the mesas upon which he has his villages."

But Traylor placed much of the blame for Navajo encroach-

meats upon territory "rightfully" helonging to the ttopis, upon Def.."ST

the Hopis themselves. He characterized the Hopi as "the most
pitiable and contemptible coward who now lives upon the face

of the earth."

"Were he otherwise than the coward that he is," Traylor con-
tinucd, "he would prefer to die fighting rather than to surrender

the resources of his territory to an enemy." Traylor also reported Def. 257

that the Hopis of those days were weak in other respects.

"(T)hc Hopi in his love for company, associations, dances, re-
ligious rites, and immoral orgies, has preferred the mesa top
with its barrenness and lack of sustenance to the watered and

grassy valleys of the washes," Traylor stated.

According to Traylor the Navajos were bold, courageous, ag-

gressive, shrewd _nd keen, good business men, and uncomplain-

ing when the fight went against them, while the Hopis were

degcnert_te in mind and character, cowards, and unprogressive.

"(O)ne cannot help sympathizing with the Navajo," Traylor Det.-_58

said, but added, "While our sympathies are with the Navajo,
it is easily ascertained and recognized that he has made an

De£ 214,218
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unjust encroachment upon the territory set aside for the

Hopi . . ."

Traylor called attention to desirable grazing land lying to the
west and south of the 1882 reservation, and suggested that some

of the Navajos might he persuaded to move there. He expressed

the view that the Hopis needed a territory which reaches from

Keams Canyon to fifteen miles west of Oraibi and twenty miles

north and south of First Mesa. This would give them a land

approximately forty-five miles in lenb_th and forty in width, or

about half the size of the entire reservation.

Traylor proposed that this area bc set aside for the use of the
Hopis for ten years. If, at the end of that period, they had not

quit the mesa tops and built up their herds and flocks to an

extent which would justify them in having that nmch land,

Traylor thought that the Navajos should again be permitted "to

occupy and forever keep it."

In his report of June 6, 1916, Traylor evidenced the same

understanding as to the 1882 executive order that Supt. Leo
Crane had manifested. He stated: "... the Executive Order

setting aside this reservation states that it was done for the

exclusive use of the Hopis an,:l such other Indians as may he

residing there. The Navajos were the occupants of at least a part

of this territory before the Executive Order was made, and there
is uo doubt that they _re entitled to a part at this time."

On August 11, 1916, Hopi Supt. Crane received instructions
from the Commissioner's office in which reference was made to

the Traylor report of two months earlier. Until some plan could
be worked out whereby the Navajo-Hopi situation might be im-

proved, Crane was told, he and his staff were to use every means

at their command "to l)revent further encroachment by the Nav-

ahos upon the area referred to by the Inspector, but without

bloodshed or general disorder."

Crane was also directed to encourage the Hopis to leave the

mesa tops for other places ol] the reservation. These instructions

did not constitute a disposition of Inspector Traylor's recom-

mendations of June 6, 1916, as Crane pointed out in a letter to

the Commissioner dated January 24, 1917.

On March 3, 1917, Assistant Commissioner Merritt advised

Crane that Inspector Traylor's report was still under considera-

tion, but indicated that the "situation is one of great perplexity."
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Nothing further cameof the Traylor report and recommenda-
tions.

WhentheHopis,encouragedby theGovernment,beganmoving
downoffof themesas,or at leastextendingtheirgardens,friction
with Navajoswasnaturallyincreased.This was in additionto
thefriction causedby theextensioaof ttopi livestockoperations.
In someinstancesthis causedestablishedNavajofarmersto give
wayandmoveb,qck.

Typicalof this wastheexperiencewhichAsdzaanTsedeshkidni,R.754,755

a ninety-year-old Navajo woman, and her fmnily had. They were

living near Beautiful Mouutah b she said, and developed a spring

close by, "when wc have heard the rumbles of the Hopi hoes," R.756

as the latter begau developing little farms in the area. So she

and her _amily moved across Dinnebito Wash.

In December, 1917, at a hearing before a subcommittee of the Deft 264

House Committee on Indian Affairs having under consideration

the current Indiau appropriation bill, Congressman IYayden

eal]cd attontion to the Hopi problem and asked whether the

Indian Office had considered the advisability of giving the Itopis

a definite area of ]and which they would not have to share with

any other tribe, hfr. Haydeu disputed Acting Commissioner Der. 26G

Merritt's statement at the hearing that the area was set aside
primarily for the Hopis, saying "the proclamation said 'for the

Moqui _md other ]ndians,' so the Navajo have a right under the
law to go in there . . ."

At this hearing, Mr. Hayden suggested that the matter be

investigated, the tribes consulted in an effort to reach an agree-

mcnt, am-l a division of lands be carried out by a new executive
order. Assistant Commissioner Merritt stated that his office had

"not considered seriously the question of excluding the Navajos

from the area," but would now have the matter thorouglfly iu- Def. 265

vestigated to see what could be done. On Jammry 31, 1918, the

Office of Indian Affairs asked St_pt. Crane to make such an Def. 266

investigation and submit a full report.

Crane's report was submitted on March 12, ].918. Early in the Def. 266

report Crane repeated the same view concerning the objectives

of the 1882 order as he had expressed in 19].2 and 19:14. "The Def. 26S

lan_lage of the executive order of 1882," he wrote, "practically

guarantees to those Navajos or other Indians residing on Moqui

,_t that time equal rights with the tIopi."
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Since then, according to Crane, the Hopi population and live-

stock (except for cattle) had remained practically stationary,

while the Navajo population had increased and the Navajo live-

stock holdings had increased fivefold. Part of the increase in the

Navajo population had been due to influx from outside the reser-

vation, according to Crane. Intermarriage between Hopis and

Navajos had also occurred, he reported.

Crane stated that a few Navajos had documents issued by

former Indian agents "to back their claims." The described cir-

cumstances, Crane said, "present the first great bar to ally whole-
sale removal of the Navajo from the l_'[oqui Indian Reservation."

It wa_s Crane's view, expresscd in this report, that the Hopis

must be strictly ruled or in a decade they would be "back where

they were in 1850." The Navajos, o12 the other hand, "are in-
different to regulations at best, and the younger generations de-

fiant and undisciplined s_vages."

Stating that thirty years of agency effort had been devoted
almost entirely to the Hopis, Crane said that the Navajos had

been given only implements. "The Government since 1868 has

neither sought to educate or rule them," Crane complained, and

added, "I can find but few instances where any Indian Agent at

Moqui has been supported in his troubles with the Navajo. The
indifference during the past 11 years has been most marked."

Assuming that the whole reservation contained 3,800 square

miles, Crane stated that the entire northern half, roughly two

thousand square miles, was in Navajo hands. About three hun-

dred square miles of this portion, located in the northwest corner,
was under the western Navajo Agent, Crane reported, "and the

Hopi would not use (could not) that section if presented with it."

Fourteen years later, in his report of January 1, 1932, H. J.

Hagerman confirmed this information concerning administration
of the northwest corner of the 1882 reservation. He wrote: "That

part of the area described in the 1882 order which is situated

in the northwest part of the tract beyond the Dot Klish Canyon

is now attached for administrative purposes to the _Nesteru

Navajo jurisdiction."

Crane stated that, of the remaining 1700 square miles in the

northern half of the reservation, about half is so mountainous

that it cannot be grazed the year round. Therefore, according to

Crane, the Navajos occupying the northern half of the reserva-
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tion "arereducedto about900squaremilesof debatablegrazing
during the winter," the wholeareabeingavailableto them in
latespring,summerandearly autumn.

In thesouthernhalf of thereservation,Cranestated,thettopis Der.,"T0
utilizeaboutsix hundredsquaremiles.He added that this area,

having been "used up and ruined by the _[opi because of years
of restriction . . . is enth'ely too small for their immediate needs."

As to the rest of the southern half of the reservation, about four

hundred square miles was barren or wortlfless and the rest was

occupied by Navajos, Crane stated. Therefore, according to his

estimate, the ttopis were ushlg and occupying six hundred square

miles and the Navajos twenty-two hundred square miles, includ-

ing the three hundred square miles in the northwest corner. The

remainder was, according to Crane, unusable.

Crane expressed the view that the Hopi had been discip]b_ed Def. 27-°

and advanced and had prospered because he could be reached.

The Navajo, on the other hand, "may encroach, rob, kill cattle,

etc., and then has 3,200 square miles of most inhospitable country

in which to hide away." Thus indicating a rather complete change Def. 27S

Of position as compared to the views expressed four years earlier,

Crane also added that the Navajos "have never respected any-

thing save one thing--the uniform of the United States Cavalry."

Speaking with courage to his superiors, Crane stated: "In so
far as the law-and-order situation on the Moqui _eservation con-

cerns Navajos, this agency has had absolutel_, no support from

the Indian Office. An official letter stating that 'It is a very per-
plexin_ question' is not support." Crane documented this section

of his report with numerous references to field requests of the

Washington office for support and action, some of which went un-

answered, others receiving long-belated and equivocal replies, and

none resulting in tangible assistance. Crane spoke of the law-
and-order problem because, in his view "It is idle to consider the

rearranging of a map if one can not compel the Navajo to

respect the map .... "

The solution which Crane seemed to favor was to set aside Def. 276

a block of 1,250,000 acres of the reservation for the exclusive use

of the Hopis, as Traylor had recommended. If this were attempted

the lines of such an area, Crane stated, should be marked by

hc,nvy concrete mom_ments, and a determined force of range

men should exercise sm'veillanee. To further ease the policing

Def. 273-275
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problem, Crane suggested that a complete census of the Navajos

be taken and all those who had "drifted in" since 1882, should

he compelled to seek their former homes outside the 1882
reservation.

Crane's comprehensive report was reviewed by personnel in

the Washin_on office. One intra-offiee memorandum carried the

suggestion that Crane be given a. surveyor and crew and in-

structed to mark off a restricted area such as Tray}or had recom-

mended. But, again, nothing was done. On May 5, ]918, Crane

reported at Ieno%h concerning Navajo depredations and the need
of efl"eetive enforcement.

On May 25, J91S, 40 Star. 570, 25 U.S.C. § 211, was enacted

l)rohibiting the creation of any Indian reservation or tim making

of al\_" additions to existing reservations in the States of New

Mexico and Arizona, except, by Aet o_: Congress.

7.

Fram the Act of May 25, 1918,

t,; the Act of March 3, 1927

On August 23, 1918, Crane again reported at length concern-

ing Navajo depredations and the need of effective enforcement.

On September 10, ]918, H. F. Robinson. Supervising Engineer

at Albuquerque, New hIexico, sent the Commissioner a similar

report, stating that the "encroachments of the Na.vajo Indians

on the lauds occupied by the Hopi Indians on the Moqui Reser-

vation in Arizona is becoming more acute..."

In commenting upon Robinson's report, the Chief of the Land
Division correctly quoted the warding of the 1S82 order and

.stated :

"It will l)e contended that the Navajo Indians who were

residing on the Moqui :Reservation at the time of the execu-

tive order, had a. right to remain thereon; and doubtless

their numbers have increased by the normal method of

increasing population."

On l_ray 18 and 19, 1920, hearings were held at Keams Canyon
hefore a subcommit.tee of the I-Iouse Committee on Indian Affairs.

Robert E. L. Daniel, who was then the Hopi Superintendent,

staled that five day-schools were then being maintained there for

the ttopis only. Daniel stated that the only reason he could give
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for this difference of treatment was that the Navajos were no-

madic and could not attend a day school.

Daniel was asked what rights the :Hopis had to an enlarged

acreage in the rescm, a.tion. This colloqtD, then occurred:

"Mr. Daniel. The reservation was created by executive

order for the Hopi Indians, and the usual jigger in all

matters pertaining to Indian reservations slipped in ill the

form of 'such other Indians that might belong on the reser-

vation.' Mr. Carter. That lets the Navajo in? Mr. Daniel.

That lets the Navajo in. It happened at that time that there

were practiea.lly as many Navajos on the reservation as

Hopis."

Daniel was then asked whether the YIopi-Navajo problem was

"subject to regulation" by the department without legislation by

Congress. He replied in the negative. Congreasman Hayden con-

firmed this view, the following exchange taking place:

"Mr. Ha ydcn. No. Con_'ess has recently passed an act

to the effect that the President should no longer crea.te or

enlarge any Indian reservation without authority of Con-

gress, so that the status of all reservations was thereby

fixed, and to create a reservation out of part of another one

would require a congressional act. Mr. Elston. When this
smMl reservation, especial] 5" for the I-Iopis. was created and

with the 'jigger,' the status of all Navajos within this reser-

vation was fixed, had they a right to be there? Mr. Hayden.
Yes."

In his annual reports for 1.(_20 and 1921, Sul)erintendent Daniel

stated :

1920: "... the Navajo population has encroachecl upon

the Hopi Indians until they are eonfiuod to less than 600

square miles. The Nava_jo is aggressive, the Hopi is not: as

a. result of which the Hopi is gradually heing deprived of

his water, land and pasturage. Unless positive corrective

measures arc taken by the Government, the Hopi India.ns

will soon he a charge upon the Government or objects of

charity for the public to consider."

1921: "... the Navajo encroachment Ul)On the Hopi con-

tinues without any evidence of Government intervention. For

years so much has been said on this subject without resulks,
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it seems a waste of time to repeat the same old information

every year."

No action was taken by the Washin_on office. By October,

]92.1, the 1882 reservation was said to be occupied by 2,236 Hopis

and 2,700 Navajos. Government schooling was then being pro-

vided for 563 of the 648 Hopi children at five day schools on

the reservation, and at non-reservation schools. Fifty of the six

hundred Navajo children on the reservation were being given

schooling, all of them off of the reservation. The Hopi boarding
school at Kea,ns Canyon had been discontinued, as unsafe, several
years previously.

On October 15, 1921, Oeneral Hugh L. Scott, a member of the

Board of Indian Commissioners, reported that the Na.vajos were

then encroaching npon the Hopis as they were when he was in

the area. in ]911. "The Hopi looks in vain," he wrote, "to the

Department for protection for a]though aware of this condition

for many years the (_overnment has continued to neglect its duty

in providing a remed,v."

General Scott later called upon the then Indian Commissioner,

Charles H. Burke, to discuss the matter..-ks • result, Burke, on

Novemher 28,. 1921. directed Inspector L. A. Dorrington to visit

the reservation and make a thorough investigation, followed by

a report and recommendations. Dorrington's report was not to be

forthcoming until January 7, 1925.

In his annual report for 1922, Hopi Superintendent Daniel

suggested that a rectangular area within the reservation, com-

prised of tweh-o hundred square miles as compared to the six

hundred square miles the Hopis were then occupying, be set

aside for the exclusive use of the Hopis. Under this plan the

remaining 2,663 square miles, as the Superintendent computed

it, would be set aside and designated as Nav_jo territory.

In the summer of 1924, the boarding school at Keams Canyon

was reconstructed as a school for Navajo children. The Hopis

imnlediately protested use of these facilities located on the 1882

reservation for Navajo purposes. On July 16, 1924, the then

Hopi Superintendent, Edgar K. Miller, transmitted this protest

to the Commissioner. In doing so, Miller indicated that antag-

onism still existed between the two tribes on the reservation and

added: "... there must be something done that will set these

tribes right as to the policy of the office in the matter."
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Upon receipt of the Hopi protest, the Commis.sioner requested

the Inspection Division to advise him whether the Navajos were Ptt..,66

on the reservation by authority in any form of the Seereta_:v

or whether they had just located thereon and acquired their

"rights" by sufferance. The Inspection Division, in turn, asked

the Land Division to look into the matter "thoroughly" and sub-
mita memorandum.

In the Land Division's answering memorandum, written on

July 26, 19247 it was stated by Mr. Marsehalk, Chief of that

division: "It does not appear that the Navajoes have at any time

been especially authorized by this Department to occupy and Plt._67

use any part of the Moqui Reservation, but they have simply

been allowed to remain by sufferance, although as before stated,

the order of 1882 would seem to include them, or at least those
who were there at that time."

Thus, after correctly quoting the 1882 order in this mem-

orandn,n, the Land Division reached the conclusion that the

order was intended to confer immediate rights on Navajos oc-

cupying the reservation at that time.

Under date of September 29, 1924, Commiss]oner Charles H. Def. 290

Burke wrote to the Hopi leaders in answer to their protest

a_ainst establishing a Navajo hoarding school within the reserva-

tion, at Keams Canyon. The Commissioner first stated that the
records of his offica show that ":from the earliest times there have

been both Hopi and Navajo Indians in the terr]to_- known as

the Hopi reservation." Then, after correctly" quoting the pertinent

part of the executive order of 1882, the Commissioner wrote:

"It is believed this language was intended to permit Navajo

Indians who had lived on the reserve for many years to continue
there."

Burke also stated, in his letter of September 29, 1924, that

Hopi children were being adequately educated in five day schools

on the reservation, and at non-reservation schools. :He _urther

stated that because Navajo parents "move about so much," day

schools were not practicable for thch" children and that was why

a boarding school was being established for them at Keams

Canyon.

On January 7, 1925,. A. L. Dorrington, wire signed "Formerly Dcr. 29._

Inspector," made the report which had been requested of him I"lt. 2G0
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in November, 1921. At the outset he repeated the old story:

"... the Navajo Indians do not recog'nize any boundaries and

have persistently and continuously for fifty years or more crowded
the ttopi Indians back and back, until they are now confined to

eomparatively small area immediately adjoining their me._s..."

Dorrington thought the Hopis might be somewhat to hIame

for their plight because they had not asserted their rights through

diligent effort to use the land. While Navajo eneroaehments on

the range had continued, DorrinLrton found that relations between

members of the two tribes were otherwise friendly, with consid-

erable visiting of Navajos in Hopi homes, and Navajo attendance

at Hopi dances. Dorrington found that the Hopis continued to
claim the whole 1882 reservation.

It was Dorrington's recommendation that a. rectangular area

within the reservation comprising twelve hundred square miles

be set aside exelusivel.v for the Hopis. Tile remaining 2,663

sqwlre miles of the reservation to be designated for the exclusive

use and benefit of the Navajo Indians "rightfully helongin_ to

the Moqui reservation." This was. as Dorrington pointed out. the

same suggestion Hopi ,quperintendent Daniel had made in 1922.

Dorrington thought that the tweh,e hundred square miles

should be set aside for the Hopis with the understanding that

within a reasonable, specified, time they would, except for the

aged, abandon their mesa villages aud estahlish permanent homes

in the valleys. Dorrington believed that in order to effectuate

this plan it would be necessary to assist them with home build-

iug and new school arrangements.

He also stated that in order to insure unmolested Hopi oeeu-

i'n/ncy of the restricted area which he proposed, "neeessatT action

sb.ould he taken as will cause all Navajo Indiaus now encroaching

upon the Hopis to return to the resl:,eetive localities from which

they drifted, viz: 3[oqni, Navajo and Western Nav_jo resmaa-
ti,_n_ and Public Domain." The twelve-hundred-square-mile area

which Dorrington reeommended would be entirely ill the central

part of the southern half of the 1882 reservation.

Tile Assist.qnt Commissioner requested Hopi Superintendent

_[iller, who had been at the reservation about sixteen months,

to submit his reeonuuendations concerning tile I)orrington report.

These were forthcoming on Pebrum3, 27, 1925. In his opinion,

Dorrington's report presented only the IIopi's side of the con-

FCHP01140



155

trovet:sy and his proposed solution would cause more trouble
and friction than had ever before been evident.

Miller proposed that the matter be carefully investigated by

"outside" officials before any action was taken, ,_nd that the

Navajo's "side" be as completely and thoroughly considered as

the Hopi's side. Miller reported that during the last twenty years
Navajos had been giving way to the Hopis on the reservation and

that the l:[opis hod prospered and spread out during that period.

It was his opinion that establishment of lines suggested by

Dorrlngton would mean confiscation of property "for a number

of prominent Nav_tjos who have been within the confines of the

reservation as long as any Hopi." Miller minimized the amount

of trouble then being experienced saying that n number of Hopis

now live among Navajon "in peace and prosperity."

The Superintendent derided the notion that the Hopis would

]e;_ve their mesa. villages, except by force. He also thought any
attempt to divide the reservation would be impracticable because

it would necessarily dispossess ma2t_- Hopi and Navajo homes.

Miller was later to change his mind a.s to this.

The reference in Miller's report, to joint use of sheep dipping

vats on the reservation indicates one more respect in which the

(lovernment was now assisting Navajos as well as Hopis, within
the 1882 area.

Miller's eritical comments concerning the D_nicl-Dorrin_on

proposal apparently brought that suggested solution to a stand-

still. Nearly a year later, on Februm3, 3, 1926, Supt. hliller

requested the Commissioner to send a party out to locate and

definitely mark the boundary lines of the 1882 reservation. This

request was rejected by Assistant Commissioner Mcrritt.

On M,nreh 31, 1926, Senator Ralph H. Cameron wrote to the

Commissioner stating that fore' I-Iopi chiefs had waited upon him

in ._'izona the previous summer. They had requested that either

the President or Congress act to make the 1882 reservation "an

entire Hopi reserve," and requiring Na.vajos residing therein to

move "to their own reservation." Senator Cameron requested

the Conmaissioncr to _u, ite to him concerning the matter.

Commissioner Burke replied on April 13, 1926. Incorreeffy

quoting the executive order he stated that the reservation had

been set apart for the use and occupancy of the Hopis "and such
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other Indians as the Secretary of the Interior may desi_mtc."

Burke continued: "There were undoubtedly some Navajo In-

dians living o11 this ]and before the reservation was set apart;

others have gone there since and settled. Their rights mt_t he

carefully considered." Burke expressed the further view that

while there were some difficulties between members of the tribes,

"none of the trouble seems to be serious, and it is believed that

any attempt to remove the Navajos would cause more trouhle

and friction than is the case at present."

By the Act of March 3, 1927, 44 Stat. 1347,. 25 U.S.C. § 398d,
changes in the boundaries of reservations created by executive

order for the use and occupation of Indians were prohibited,

except by Act of Congress.

8.

From the Act of March 3, 1927, to the

Second Hagerman Report, Jamtary 1, 1932

On November 19, ]927, two and a half years after he had

reported that any division of the 1882 reservation would be im-

practicable, Supt. Miller changed his mind. In a letter of that

date, addressed to the Commissioner, Miller stated that "the time

is opportune to make some prel)aration for segregating the

Navajos and Hopis." He stated that four years' study had con-

vinced him that "the thing will have to be done."

The principal motivation for this change of position appears

to have been the fact that the Hopis were "branching out," thus

increa.sing friction between the two Indian peoples. Commis-

sioner Burke replied on December 10, 1927, calling attention to

the fact that Miller's new recommendation was contrary to that

which Miller had made on February 27, 1925. Miller was called

upon to submit a more detailed report.

31illermade tiffsreport on JanumT 16, 1928. Miller errone-

ously denied that he had changed his views but then went on to

explain the change of circumstances which now led him to rec-

ommend a divisionof the reservation.Among these,he said,was

the fact that the Hopis had "spread out" since early ]925, caus-

ing increased frictionwith the Navajos.

Another new development, according to Miller,was the "strong

and growing dispositionamong Navajos off this reservation to

leave other parts of the country to take up residence on the
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reservation..." A third new factor was the increasing bold- Def. 307
ness of the Hopis in asserting their claim to the entire 1882

reservation. A fourth new circumstauce was the Hopi dis-

pleasure at the opening of a Navajo hoardiug school at Kcams
Canyon.

Miller mentioned, as a fifth new development, "the granting

of part of the Hopi reservation to Western Navajo for admin-

istrative purposes." Miller also frankly stated that lhc :Hopis

thought he favol'ed the Nava.jos "because I am trying to en-
courage the progress of both tribes." Here was another indica-

tion of a new official disposition to treat both tril)es as having

"equal rights."

Miller expressed the view lhat the best was' to accomplish a Det. S0S

segregation might possibly be by cast-and-west lines through the

reserve, giving tile :Hopis the middle section and tile Navajos the
north and south sections.

He thought an exclusive Hopi agency should then be estab-

lished for the middle section, with the northern section coming

under the Western N,q.vajo Agency and the southern section

nuder the Leul)p Navajo Agency.

5'[flier stated tb_lt he had tried to keep the agency at Keams
Canyon "neutral and administer the aff,lirs of both tribes in an

impartial maturer," but "unfortunately" his predecessors hod

regarded the Navajos us aggres._ors and had favored the Hopis.
It was thus _iller's view that the agency at Kcams Canyon had

been given the duty of looking after Navajos within the res-
ervation.

On April 13, 1928, Assistant Commissioner Merritt requested Def. 309

Chester E. Faris, District Superintendent at the Southern Pueblo Def. 321

Agency, Albuquerque, New _Mexico, to make a careful investiga- Def. 310

tion and a detailed report concerning the proposal t_or a division

of the 1882 reservation. Faris submitted this report on _[ay 12,

1928. :He recommended against aJ_y division of the reservation Def. 310

as likely to aggravate rather than ameliorate conditions. Def. 3_S,319

It was Faris' view that such a division would in any event be

impracticable unless a stock-proof _ence was built, or close-line Det. 3_S

riding at "prohil)itive" cost was carried on. Faris favored Def. 3_9

_[iller's current efforts to settle small groups of I-Iopis or Navajos

on the so-called "neutral" zone of 150,000 acres of grazing ]ands,

adjacent to suitable water supplies. This effoz_t should be sup-
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plemented, Faris urged, by range improvement, water devel-

opment, reduction and elimination of unprofitable stock, and home

building.

The Washington of/ice took nearly two yenrs to decide what

to do with Faris' 1928 report. Before making that decision,
Conmlissioner Charles J. Rhoads and Assistant Commissioner J.

Hem5" Scattergood visited the area. On M:arch 14 and Apri[ 16,

1930, Commissioner Rhoads wrote concerning the matter to Faris,

and to H. J. Hagerman, who occupied the position of Special

Commissioner to Negotiate with Indians on the Status of Navajo
Indian ;Reservation Land Acquisitions and Extensions.

I-Ie requested them, in cooperation with the superintendents of

the Hopi-Leupp-Western N_lvajo Ileservations, to make a stud)'

of the ttopi-Navajo controversy and to recommend what action

should be taken in settlement of that. controversy. The Commis-

sioner also a.uthorized A. G. Hutton, Agricultural Extension

Agent, to make an indepeudent investigation and report to

Itagerman.

As a part of the investigation, Hagerman and Field Repre-
sentative H. H. Fiske were authorized to call a conference of

Hopis and Navajos. In an apparent further effort to mobilize

all possible sources of inl:ormation on the subject tile Commis-

sioner, on 5lay 12, 1930, sent a telegram to Fiske, asking him also

to report on the Hopi-Navajo controversy.

On June 1.2, 1930, A. G. Hntton submitted to Hagerman and

the Commissioner, the report which had been requested of him.

He stated that there were then about 2,.600 Hopis and 3,550

Navajos within the 1882 reservation. Hut.ton reported that the

areas used by the two tribes were heavily overgrazed but that

there was very little Navajo encroachment upon the Hopis. Quite

to the contrary, Hutton wrote, the 1-Iopis were moving into areas

which tile Navajos lind occupied for several years.

I-Iuttou recommended against a division of the reservation and

also thought that the construction of drift fences was not the

correct solution. He believed that it might help in silencing Hopi

claims to the wholc reservation if the name of tile reservation

were changed. Hutton also favored a program to improve t.he

livestock being grazed on the reservation.

In Supt. Miller's annual report of June 30, 1930, hc stated

that he was still for segregation and believed "the time has
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arrived for serious consideration of tile matter and final

action..." He Mso wrote that the Hopis were getting "so

unfair and troublesome and so antagonistic to our agency regu-

lations" that they would have to be ruled by n firmer hand in

a lerritory all their own, it' possible.

About the same time that this report was submitted, Miller Def. 832

wrote to the Commissioner transmitting a petition signed 1)5' a

number of Hopis, tugether with a. sketch showing laud elaimed

by them. These ]ands included not only the ]882 reservation

but pr,qetically the entire Navajo Reservation nnd considerable of

the public domabt.

This was the first of many instances to follow in whieh,

during conferences, and in communications concerning this con-

troversy, some of the Hopis elaimed lands greatly in excess of Plr.--99

the 1882 reservation area. These exaggerated claims art explained,

as Dr. Harold S. Colton later told a Senate subcommittee, by a

desire on the part of so-called "orthodox" Hopis to own or

control the holy places and shrines where groups of ]:lopis had

worshipped for centuries past.

These shrines are found from Navajo Mountain to the Little

Colorado, and from the Snn Francisco Mountains to the Luekn-

chukas. The Hopi village of Hotevilla, basing its position upon Def. C,a9

an ancient stone record in the possession of the village chief, Der. 6.1S
apparently claimed the North American continent, from ocean
to OeeH II.

While these claims to ,qn extended area were based on ]-JEopi

tradition, the faet that claims based on ,qneient rite._ were made

was by no means uniqtle with the flopis. It was common for r_ef. 57_

Indian tribes to claim, on such grounds, an area of land much

larger than their reservations. As n matter of fact the boundary
claimed by the N avajos at that time extended to the city el:

2klbuquerque, New _'[exieo and included the Jiearilla Apache

Reserv_tion.

Repl3dng on July 17, 1930, to Miller's letter transmitting the Def. aa2

]:[opi petition, Commissioner Rhoads staled that their claims to

]ands "outside the boundaries of their l)reseut reservation" could

not be favorably considered. After correctly quoting *he 7882

executive order, the Commissioner further stated: "... it has

alwas's been considered that the Navajos have the right to use

part of the reservation."

FCHP01145



Def. 334

Def. 334-336

Def. 33G

Def. 333

Def. 339

Def. 333

Def. 338

Def. $37

Def. 339

PIf. 297, 298
Def. 360

Def. Ex. 439
p. 126 et seq.
Def. Ex. 439
p. 127, 131

160

The report which had been requested of Fiske on May 12, 1930,

was submitted on July 25 of that year. He reported that a

census just completed showed 2,472 Hopis and 3,319 Navajos on

the 1882 reservation. The efforts of the Government over a. long

perio(l of time to induce the Hopis to move down from the mesa

villages was resulting in some gradual but increasing success, he

stated. But it also had made the Hopis, instead of the Navajos,

the aggressors.

Fiske told of live specific instances in which Hopis had taken

over, or had attempted to take over, localities which had been

oecupicd by Nawtjos for years. The practice of Navajos as we]l
as Hopis in using sheep diplfing vats maintained by the Govern-

ment, first mentioned by Miller in 1925, was also referred to

by Fiske.

"Eighty years of temporizing," Fiske wrote, "have merely held

the issue in abeyance." He did not believe it could be solved by

assimilation, and that the only practieal solution was to divide

the reservation. Pointing to the uniqueness of the probIcn_,
Fiske stated that "there is no other instance within the United

Statcs where two tribes have been assigmcd with equal rights to

a given territory."

While Fiske did not regard the Navajos as iuterlopers, he did

not believe they had gained any "rights" by reason of the fact

that they were residing on the reservation h_ 1882. Fiske wrote:

"There is nothing in the wording of the Executive Order to

indicate that time of residence had anything to do with the

question; but that the Secretary of the Interior might intro-

duce such lndians, of tribes other than the Hopis. as he might
see fit to do from time to time."

Fiske thought that Miller's recommendations eoneelming the

acreage to be awarded to the Hopis and Navajos, respectively,

were about right. It was his view, however, that Miller's pro-

poscd boundaries would dispossess more Indians than necessary,

particularly Navajos. He therefore submitted his own sugges-

tion as to where the boundaries should bc placed.

On Novcmber 6, 1930, at Flagstaff, Arizona, IIagerman and

Faris held the authorized conference of Hopis and Navajos. Four

Indian reservation superintendents wet'e present to assist them

and eleven Navajos and thirteen HOldS were in attendance. This
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was the firsttime that representativesof the two tribeshad been

called together to discuss the Hopi-Navajo eoltroversy.

In opening the conference, Hagcrman stated that there were

then about 2,848 Hopis, of whom 2,472 lived within the 1882

reservation,a_id 376 lived at Moeneopi, severalmiles west of the

reservation. There were then about 43,000 Navajos, Hagerman

said, of whom 3,319 lived on the ]882 reservation.

The Hopi delegates first stated that they were without authority

to discuss the question of dividing the reservation. Later two

of the Hopi delegates, Tom Pavatea. and Kotku expressed the

tentative view that it might he best not to attempt a division of

the area. Kotku also expressed the view that the 1882 reservation Det. Ex.
439 p. 134

should be extended, although recognizing that itwas not entire]T

a Hopi reservation.One Navajo delegate,Billy Pete, favored a

division of the reservation in aeeor,lance with Fiske's proposed
boundaries.

On November "20, 1930, Hagerman ;|rid Farts submitted the

report which had heen requested of them in March and April of

that year. They told of the Hopi-Navajo conference, stating that Det. Ex.
,. 439 p. 121-

it was there made clear that a Hopi tribal agreement or consent

to any specific area or _treas which may bc set aside for their

exclusive _]se "will he quite out of the question."

Hagerman and ]?avis expressed the view that unless some

definite solution was determined upon by the C_overnment, mad

then adopted and enforced, "the situation would constantly grow
Def. Ex.

worse .... " One view they had attempted to explain at the 489p. 122
conference, Hagermau and Farts stated, was that the Indians

"can not to any great extent base their present respective terri-

torial claims on much except present conditions."

The two officials agreed with 1he views expre._,_ed l)y Fiske,

hIiller and Hutton in their independent reports made earlier that

year that most of the current "trespassing" was b:y the Hapis

rather than the Navajos. Recommending that a se_'egafion be
effecttmted, these two officials described specific boundaries of the Def. Ex. 439

p. 122, 123

part which, in their view, should he set. aside for the Hopis.

Def. Ex. 439
Two segregated Hopi tracts were described in the Hagerman- p._22,_2a

Farts report of November 20, 1930. One of these, contMning rouowmg

about 438,000 acres, was located in the south central part of the p. 12_
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reservation. The other, containing about 23,000 acres, embraced

the Hopi colony at Moencopi which was outside of the reser-
vation.

In the opinion of Hagerman, the proposed 438,000-acre tract
in the 1882 reservatio,l would include "practically all, if

more than all, the hind which has been within the memory of

living man used by tile Hopi Indians for grazing purposes in thi._

vicinity." Hagcrman and Faris stated that if the matter o[ segre-

gation were accepted in principle, more accurate investigations

of surveys in the field would be neeessaD" before the boundary

lines of the segregated area could be finally fixed.

A letter datt, d February 7, 1931, written to Hagcrman by

Commissioner Rhoads, and countersigned by Ray Lynmn Wilbur,

Secretary of the Interior, indicates their agreement with the pro-

posal to segt.egate the two tribes and with the I,oun,:ln.ries recom-

mended by l lagerman.

In this letter it is stated that for years it had been tim hope

of the Department that the Hopi and Navajo Indians would be-

come so friendly and cooperative as to enable them to live in tile

s_Jme country without any jurisdictional or other differences.

However, "real anmlgamation" had proved virtually impossible,
l_hoads wrote, and it therefore appeared that separate districts

should be desiguatcd for the use of each group "if at all prac-
tical."

In his letter of February 7, 1931, Commissioner l:Ihoads stated

that funds were not immediately available to fence the proposed

exclusive Hopi area. However, he directed Hagernmn, assisted by

others, to proceed to more definitely investigate the proposed

lines.

In May. 1931, a subcommittee of the Senate Committee on

Indian Affairs, held a hearing at Keams Cmlyon in connection

with tile sul_oommittee's general survey of Indian conditions

throughout the United States. Hopi Superintendent Miller told
the committee that the reservation should be divided between the

Hopis and Navajos. The Navajo tribal delegates stated that they

favored a division of tile reservation, while the Hopi tribal dele-

gates insisted that the 1882 reservation should be for tile exclu-

sive use o_ the Hopis and that all Navnjos be moved out.

Otto Lomavitu, one of the Hopi delegates at this hearing, did,

however, advance an alternative proI)osal. It was that the Corn-
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missionerappointa committeeof three or four disinterested men

to make a thorough survey of the reservation as to its Indian

m_d livestock population, and its grazing, agricultural, water and
other resources.

Lomavitu said this would be done "with the view of making

this Hopi Reservation an exclusive Hopi Reserwttion." He also

stated, however, that on the basis oi_ the committee's findings the

Commissioner could "make out a stlggested bmmd,_ry for the

Hopi reservation."

This suggestion would be sul)mittcd to the two tribes _or

acceptance or rejection. If rejected by either side the matter

would be submitted to Congress. In a letter dated December 30,

]931, addressed to Senator bynn J. Frazier, Assistaut Commis-

sioner J. Henry Scattergood indicated that Lomavitu's proposal,

summarized above, was being given consideration by the Office

of Indian Affairs.

On Janum T 1, 1932, H. J. Hagerman submitted to Comn_is-

sioner R.hoads a comprehensive report concerning his activities

as Special Commissloncr to Negotiate with Indians on tile Status

of Navajo Indian Reservation Land Acquisitions nnd Extensicms.

I-l-e recommended specific outside l)onndaries J:or the Navajo In-

dian Reservation which would comprise 16,541,955 acres.

Tile reservation so described would include the :3,414.528 acres

contained in the original :1.86S Treaty, 10,234,997 acres described
in ten executive orders and amendments thereof, :179,110 acres

described in three Acts of Congress, and 2,713,320 acres consist-

ing of eight tracts then in tile public domain. ]n additimb Hagcr-

man recommended acquisition, by purchase, for the use of the

Navajos, of three tracts, comprising 322,560 acres, located outside

of the proposed N_wajo reservation as defined in the report. This

report was publishc'd as Sennte ])oeument No. 64, 72nd Congress,
]st Sess.

Among the tracts which would be thus included, was tile De-

cember 16, 7.882 Executiw. _ Order area, which Hagerman listed

as containing 2,499,558 acres. Explaining the inclusion of this

area withb_ the proposed over-all Navajo reservation, Hagcrman

stated that the Hopis "range out for some distance" Srom the

mesa vill,_ges, "but occupy only a snndl portion of the whole so-

called l[opi Reservation." He stated that "the whole area is con-

sidered and trc, ated as a part of the Naw_jo Reservation."

Plf. 302-303
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Hagcrnlan expressed the view that it would be necessary "to

segregate certain rcasonablc areas for the exclusive use of the

Hopis," this to be accomplished or confirmed by Congressional
enactment. These views coincided with those which he had ex-

pressed in his November 30, 1930 report which had been ap-

proved by the Secretary and Commissioner.

:In fulfillment of the instructions he had received from the

Comnlissioncr, after submitting the earlier report, t:Iagerman

specifically described the area which he believed should be set

aside for the YIopis, "embracing approximately 500,000 acres."

The boundaries thus proposed accorded exactly with those sug-

gested in 1930, no change being deemed desirable. In Hager-
man's view these lines "arc fair and just to both the Hopis and

Navajos."

9.

From the 8ecoTzd Ha,germa_t. Report io the

Adoption of the Hopi Constitution in 1936

On April 25, 1932, Hagernlan wrote to the Commissioner

stating that a final satisfactory adjustment would be promoted

if it were understood that the various Hopi shrines could be

identified, surveyed, and sct apart for the exclusive use of the

Hopis. Answering this letter, Commissioner Rhoads expressed

general agreement with the suggestion and stated that this could

be done under the general supervisory authority vested in the

Secretary without the nccessity of legislation.

Rhoads requested Hagerman to confer x_'ith Dr. I:/arold S.

Colton concerning thc location of these shrines. The Commis-
sioner asked to be informed whether such shrines were exclu-

sively ttopi and raised the question whether the Hopis would be

reluctant to designate the location of these shrines.

Under date of June 10, 1932, Dr. Colton wrote to Supt. Millcr,

giving general information as to the whereabouts of four

"Kachina" and six "Eagle" shrines. Dr. Colton explained that the

Kachina shrines were the same for all the mesas, but the Eagle

shrines belonged to the clans of the different pueblos. The Eagle

shrines are associated with the cliffs on which eagles build their

nests where, for hundreds of years, the Hopis had gone to pro-

cure ceremonial eagle feathers. Colton suggested that if Eagle

shrines were sct apart for Hopis, this should include rights to the

eagle nests on the cliffs.
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In tile meantinm, oa February S, ]932, the Department of the Def. Ex.
439 p. _7

Interior submitted to Congress, for consideration, a proposed bill

defining the exterior boundaries of the Navajo Indian Reserva- Def. Ex.
439 p. 61

tion. The area so described included the ]882 reserwLtion, but
there was added a proviso to the effect that so much of the area

included within the over-all boundaries as fell within a tract

then particularly described "... be, and the same is hereby set
_side as the Hopi Indian Reservation ,'rod should be held for the

exclusive use and occupancy of the Hopi Tribe." The area so set

aside would be the same as that which Hagerman had reeom- Def. Ex.
439 p, 57

mended for the :l:[opi._ in his 1932 report.

The proposed bill defining exterior boundaries of the Nnvajo

Indian Reservation was apparently thereafter ehauged to elim-

instc the second proviso to section 1, in which lands therein, set

apart for tim cxolusive use of the Hopis, were specifically de- Def, 386

scribed. Instead, the proviso was changed to read, "... the Sec-

retary of the Interior Ls hereby authorized to determine ,_nd set
apart from time to thne for the exclusive use and benefit of the

Hopi Indians, such areas within the Navajo boundary line above p,t. 3,4

defined, as may in his judgment be needed for the use of s_lid
Indi_ms."

A eoul:crcnee of sixty-eight Hopis, meeting at Oraibi on August

6, 1932, did Hot find this acceptable and sent a written request
to Commissioner Rhoads that he come to the Hopi country to
discuss the nmtter. Commissioner Rhoads replied that it was not Dot. 3SG

practicable for him to travel to the I-Iopi eountl T at that time.

The Commissioner indicated that, if the proposed bill was Da. 3S7

enacted, the Seeret,lry, after consultation with the Hopis, would

then set aside an area for the exclusive use of the Hopls. lie

asked then1 to consider, as a suitable area to be set aside £0r this

purpose, the lands within the boundaries which had been orig-

inally defined in the second proviso of section ] of the proposed

bill. This was put /orward as a tentative suggestion only and the

Hopis were invited to submit their views in writing.

On September 5, 1932, Otto Lomavitu, President of the Hopi

Council of Oraibi, responded to the suggestion that the Itopis

express their views in writing concerning the way the Hopi- Der. 39o

Navajo problem would be handled in the new form of the pro-
posed 1)ill. He stated that the proposal would be studied but he

also inquired, "... in whom is the title to this reservation vested.

• . ," Hopis or Navajos?

Def. 387, _88
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Commissioner Rhoads on September 24, 1932, replied that the

language of the 1882 ekeeutive order reading "and such other

Indians as the Secretary of the Interior may set fit to settle

thereon," was used:

"... to take care of a large number of Navajo Indians who

were then living within the Executive Order area, as reports
on which the Executive Order withdrawal was based indicate

that the purpose of the withdrawal was for the joint benefit

of the Hopi and Navajo Indians living within the area."

In this letter Otto Lomavitu was also told of new revisions of

the proposed bill which were being considered. In November, 1932

five meetings at various Hopi villages were thereafter held to
discuss the matter. The Hopis in the three villages on the First

hfesa (Walpi, Tcwa and Siehumovi) were for allowing the land

and agency situation to remain as it then existed.

Th,,se in the Eopi villages on the Second Mesa (]_{ishongnovi,

Shipalovi and Chimopovi), and on the Third 3[esa (Oraibi,

Hotevilla and Baeabi), except the "conservative" group at. Oraibi,

were for tt distinct Hopi reservation of much greater extent than

proposed, and a separate Hopi agency. Two agency officials who

reported on these meetings expressed the view that the denmnds
of the Second and Third Mesa Hopis might be substantially re-

duced after further consideration.

Before the latest version of the proposed bill to define the

exterior boundaries of the Navajo Indian Reservation was intro-

duced, and on December 7, 1932, a hearing concerning the prob-

lem was held before the Senate Committee on Indian Affairs.

Some Hopis who favored a greatly enlarged Hopi area which

would include about all of the Navajo reservation were present

and presented their views.

Senator Hayden stated, as he had done on other occasions, that
the 1882 reservation "was reserved for the benefit of both the

Itopis and Navajos." Senator Hayden advocated the setting aside

of a definite area for the exclusive use of the ttopis, if that could

be done by a satisfactory adjustment between the tribes. If not,

Senator Haydcn suggested the establishnlent of separate grazing

areas.

In a memorandum, dated December 20, 1932, and addressed to

the Secretary of the Interior, Comnfissioner Rhoads stated that
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when the Executive Order of December 16, 1882 was issued, there

were, in addition to tile Hopis, "a considerable number of tlle

Na.vajo Indians . . . living within the area withdrawn." "Hence,"

Rhoads stated, "the language used in the Executive Order was

designated to take care of tile rights of both groups of Indians

in their joint use and (iccupaney of tim ]ands." Rhoads further

advised tile Secretary that the 1882 reservation "is considered to

be withdrawn for the joint use of both groups of Indians and

not for the exclusive use of the Hopi or Navnjos . . ."

By the end of 1932, the Indian Office, apparently bowing to a_lf._3o

llopi opposition, agreed that the bill extending the exterior

boundaries of the Na.vajo Reservai:ion should contain a proviso

that the legislation would not affect lhc existing status nf the

1882 reservation. The new draft of the bill, thereafter prepared,

eliminated all ret:erenee to a separate area i_or tile Hopis nnd

contained the new proviso referred to above. On Janm, ry 31, Pit. 331

1933, the Hopis were advised of this change.

On Fcbrnary 13, 1933, Otto Lonmvitu wrote to Supt. Miller,

asking two questions concerning the meaning of the December 16, Def. 411
1882 Executive Order. Miller referred the matter to Commis- Dof. 415

stoner Rho_lds who replied on _{arch 11, 1933. R.hoads stated that

the new proviso added to the lJroposcd bill saving the "existing

status of the Moqui (Itopi) Indian Reservation," fully protected
lhe rights uf' the Hold Indians to the executive order ar,},l "au,l

also those Na_'ajo lndians who are already living therein."

{-,_oncermng any royalty income which might later result from

the development of natural resources on the reservation, Rhoads

stated that "it. would appear that such of the Navajos as arc

permanently residing on the reservation would probal)ly be en-

titled to share with the Hopis in any income from future min-

eral production."

The i)roposcd bill definh_g the exterior boundaries of the

Nav;ljo Indian Reservation, and containing the new proviso saving Plf. 334
the status of the December 16, 1882 reservation, was introduced

in the Senate on February 28, 1933, as S. 5696, 72nd Congress,

2nd Session. The bill made no pr%q'ess in the 72nd Congress.

On June 6, 1933, it was re-introduced as S. 1876, 73rd Congress, r,.33s

1st Session, but again made no progress.

A similar bill, with the same proviso, was introduced on Jan- Plf. 340

uary 23, 1934, as S. 2499, 73rd Congress, 2nd Session. The same
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form of bill was introduced in the House of Representatives on

April 3, 1934, as H.R. 8927, 73rd Congress, 2nd Session.

While the 73rd Congress bills were pending, further studies

were being carried on in the field concerning the exact descrip-
tion of boundaries of an exclusive Itopi area within the 1882

reservation. A report thereon, made by Joseph E. :Howell, Jr.,

Range Examiner, was submitted on April 16, 1934, to Commis-

sioucr John Collier, who had replaced Commissioner C. J. Rhoads

the previous year. He proposed extension of the :Hopi area which

would add 59,225 additional acres, bringing total ttopi acreage

in the proposed segregated area to 528,407. This would still not

includc all Hopi fields, Howell stated.

On May 5, 1934, Harold L. Iekes, then Secretary of the Interior,

wrote letters to tile respective chairmen of the Senate and Holtse

Committees on Indian Affairs, recommending favorable considera-
tion of S. 2499 and H.R. 8927. In each letter he stated :

"It is of iml)ortarwe to observe that section 1... contains a

provision safeguarding the rights of the Hopi Indians to their

lands, which are ccntrall.v located within the pre_ent Navajo
Reservation."

The Senate and House bills were favorably reported by the re-

spective committees, with amendments which, however, let:t undis-

turbed the proviso saving the 1882 reservation area from the effect

of tile bill. The bill was enacted in that fol-m, being al)proved on

June 14, 1934. as Chap. 521, 48 Sta.t. 960-62.

Thus, while the exterior boundaries of the over-all Navajo

Indian Reservation, as newly defined, included tile area described

in the Executive Order of December 16, 1882, tile Congress saved

the status of that area by incorporating this clause in section 1 of
the Act :

"1. Nothing herein contained shall affect the existing status

ot_ the Moqui (Hopi) Indian Reservation created by Executive

Order of December 16, 1882."

Four days later, on June 18, 1934, Congress emwted, as Chapter

576, 48 Slat. 984, the Indian Reorganization Act. Under section

6 of this Act, the Secretary of the Interior was directed to make

rules and regulations for the opcration and management of Indian

forestry units, to restrict tile number of livestock grazed on Iudian
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range units, and to promulgate such other rules and regulations

as might be necessary to protect the range from deterioration, pre-

vent soil erosion, assure full utilization of the range, and like

purposes.

Under section 16 of this Act, any Indian tribe or tribes, residing

on the same reservatiou were given the right to organize for their

common welfare, and to adopt an appropriate constitution and

by-la.ws to become effective when ratified by a majority vote of

the adult members of the tribe, or of the adult Indians residing on

such reservation, as the case might be, at a. special election au-

thorized and called by the Secretary of the Interior under such

rules and regulations as he might prescribe.

]t was provided in section ]S of this Act that the Act shall uot

apply to any reservation wherein a majority of the adult Indians

voting at a special election duly called by the Secretary of the

Interior, shah vote against its application.

Except for the reconstruction of the Keams Canyon facilities as

a boarding school for Navajos, and the carl), Navajo boarding

school at Blue Canyon, the first school for Navajos was built on

the 1882 reservation at Pinyon, in 1935. The Navajo school at Blue

Canyon had been moved to Tuba City outside the reservation in
ahout 1910 or ]920.

Some time during the first hal_ of 1935, it was determined to

consolidate in one general Navajo agency, the northern, eastern,

southern and western jurisdictions of the Navajo rese_wation, and

to also include therein the supervision of the Navajos on the 1882

reservation, and the Hopi jurisdiction. The then Acting Super-

intendent of the I-[opi agency, A. G. Hutton, was advised by the

Commissioner on July 6, :1935, however, that he would continue to

be in charge of the Hopi jurisdiction "for the present." But,Hutton

was further advised that it was ncecssa_, that "all projects and
programs of the Hopi jurisdiction be cleared through the General.

Superintendent of the Navajo area."

On November 6, 1935, the Commi_ioner, with the approval of

the Secretary of the Interior, issued: "Regulations Affecting the

Carrying Capacity and Management of the Navajo Range." By

their terms these new regulations were expressly limited to the
"Navajo Reservation," which, under the Navajo Reservation Act

of Juue 14, 1934, expressly excluded the 1882 reservation.

R. 1137
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These 1935 re_llations 1)rovided a method of establishing land

management districts with the assistance of the Navajo Tribal

Council; fixing the maximum carrying capacity for livestock of

each such district; conferring with the Navajo tribe or all)" suitable

subdivision thereof, with the object of delegating responsibilities to

the tribe or subdivision; establishing, with the advice and consent

of the Nava jo Triba_ Council, methods of range management; and

taking such other action _s might be deemed necessary to bring

about livestock reduction or to establish a land management plan

"in order to protect the interests of the Navajo people."

It does not appear that similar regulations, or any reglfla.tions

covering the same subject matter were I)l'omulgated at this time

with regard to the 1882 reservation.

Some time during tile first part of ]936, boundaries for tile land

management districts, as contemplated by section 6 of the Indian

Reorganization Act, wcrc defined. They arc referred to in a letter

to C,ommissioner John Collier from Nav¢ljo C;encral Superintendent

E. R. Fryer, dated _[ay lS, ]936. It is therein pointed out that

several of the land ma.nagement districts, as h_id out, "cut through

the Navajo and into the Hopi country . . ."

In this letter Fryer stated that Hopi Superintendent Hutton was

in agreement with him that "the entire H_.pi and Navajo Re.%rva-

tions" should be considered "as one super land management dis-

trict." Fryer accordingl?" requested authority for a consolidation

of "Hopi and Navajo E C W personnel and flmds," and for the

placing of all personnel "on the Hopi" who were working on land

with land management problems directly into the N;_va.jo land

management division. Fryer renewed this reeolnmendation in a

letter to the " " " dated 3'I_y o,){jOII1 FI1 ISSlOllOl" --, The?so rceomnlfinda-

tions came to fruition in 19.37, as will Inter be indicated.

One of the brad management districts defined early in 1936 was

No. 6, which was intended to include all lands used by the I-]opis.

The defined boundaries for district 6 were apparently about the

same as those which had previously been recommended b v Hager.

man in 1932 and had been proposed for inclusion in the frst draf_

of the Navajo Indian Reservation Act, as a proviso thereto. Th.

boundaries o_ district 6 were so described in order to simplify th

land use administration of that particular area where Hopis wer,

concentrated, and not with the intention of ereating a rest.rimo'

Hopi reservation.
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At this time the Hopi Indians had ,lo tradition of tribal or- Def. 447

ganization. The tribe was composed of a number of self-governing

villages which had not joined in common oetion for more than

two hundred years. In recent years, however, a need had devel-

oped for a representative tribal body to handle matters outside

the scope and competence of the traditional _dllage authorities.

The chiefs and leaders of the villogcs therefore decided to

effectuate such an organization, utilizing the procedures provided

by the Indian Reorganization Act of June 18, 1934, which was

later amended by the Act of June :15, 1935, 49 Star. 378.

On the day that the latter Act became law, the Hopi Indians Def. 446

of the :1882 reservation accepted the Indian Reorganization Act _ee. 449

for application to the 1882 rcservotion by a vote of 519 to 299,

the total votes cost being 818.

The Hopi village chiefs and leaders, and a constitutionol corn- Def. 4{7

mittec selected by the Hopis, assisted by a Field Representative

from the Office of Indian Affoirs, thereafter worked three months

preparing a constitution and by-laws. Because the exact rights of

_hc Hopis and NawLjos upon the ]882 reservation were then un-

defined, the section in thc proposed constitution on jurisdiction

limits tribM authority to the Hopi villages and makes provision

for negotiation by the tribal council with the proper officials for

definition of the reservation.

Writing to the Secretary of the Interior on September 16, 1936,

Commissioner Collier stated that: "Authority to carry on such

negotiation is one of the main motives of tribal organization."

This ju,'isdietional provision, contained in Article I of the Hopi
Constitution, reads as follows:

"Article I--Jurisdiction. The authority of the Tribe under Pic. E_.."14.
p.l

this Constitution slmll cover the Hopi villages and such land

as shall be determined by the Hopi Tribal Council in agree-

ment with the United States Govemlment and the Navajo

Tribe, and such lands as may be added thereto in future.

The Hopi Tribal Council is heresy authorized to negotiate

with the proper officials to reach such agreement, and to

accept it hy a majority vote."

Def. 446, 447

Several other provisions of the Hopi Constitution have special Def. sss
Plf. Ex. 214

importance with regard to the }topi-Navajo controversy. Article

VI, section l(e) embodies the provisions of section 16 of the

FCHP01157



Def. 449

Plf'. Igx. 214
pp. 9, 10

:Def. 475

:Def. 477

:Def. 470, 471

172

Indian Reorganization Act that organized tribes may prevent the

disposition of their property without their co1_sent. Article VII

places in the Hopi Tribal Council supervision of farming and

grazing upon the lands beyond the traditional clan and village

holdings.

The proposed constitution and by-laws were submitted to the

voters of the Hopi Tribe on October 24, 1936 for their ratifica-

tion or rejection. The vote was 651 to 104 in favor of ratification.

The Secretary of the Interior approved these instruments nn

December 19, 1936, and they became effective on that date.

10.

From the Adoption of the Hotri Coqlstitution to the Appointmen$

of the Rachford Commissio_b, in November, 1939

As a result of suggestions made in late 1936 and early 1937,

by E. R. Fryer, Superintendent of the Navajo Agency, Allan G.

Harper was designated by Commissioner Collier to develop a

plan of administrative interrelationships between the Hopi and

Navajo administrative jurisdictions. On February 17, 1937, Har-

per submitted such a plan, to which was attached, in addition to

his own signature, those of E. R. Fryer, Superintendent Navajo

Service, A. G. Hutton, Superintendent Itopi Reservation, and

William G. McGinnies, Director, Land Management Service,

Navajo Service.

In a preliminary recital contained in the memorandum out-

lining this plan it was stated tbat the "theoretical" Hopi Reser-

vation is "much larger tha_l is needed by the Hopis, or, in fact,

occupied by them." It was further stated that a large population

of Navajos resided and ranged its livestock "within the so-called

Hopi Reservation, and has done so for decades."

The plan outlined in this memorandum, which was approved

by the Commissioner on March 16, 1937, was intended to rest

upon certain general principles, among which were the following:

(1) All administrative matters which exclusively concerned either

the ttopi or Navajo Indians as separate tribes were to be com-

pletely within the jurisdiction of their respective superintendents;

(2) all administrative matters which affected the Hopi and

Navajo Indians jointl_: were tb be under the jurisdiction of the

Hopi Superintendent as to district No. 6, and under the juris-

diction of the Navajo Superintendent as to other land manage-
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ment districts; (3) ,_11 activities conducted in both jurisdictions

which were related to construction and engineering projects ,_d

land planning were to be unified and directed by the Land Plan-

ning Division of the Nav_ljo Service; (4) all activities in district
No. 6 concerned with land use administration were to bc admin-

istered by the Hopi Superintendent.

Among other things it was proposed in this memorandum that

the Navajo reservation and the 1.882 rcscrwLtion be administered,

insofar as land use was concerned_ as ono llonlogenous llnit_

divided into land management distvicls. In laying out individual

land management districts within the combined reservations, six

(Nos. 1, 2, 3, 4, 5 and 7) were so located that they extended

partly within and partly without the 1882 reservation. As before

noted, one additional district (No. 6) w_ entirely within the

1882 reservation and embraced the lIopi villages and adjacent
lands.

In connection with the proposed division of administrative

functions within the 1882 reservation between Hopis and Nav-
ajos, the memorandlml carries this statement:

"... This arrangement will be tentative until the definite

boundary of the Hopi-Navajo reservation shall have been de-

tcrnfined. This arrangement is established as a matter of

administrative expediency and convenience and shall not be

construed in any way as fixing an official boundary between

the two tribes, or as prejudging in any way the boundary
which is ultimately established."

Def. 47(}

Def. 470

Def. 444

Plf. Ex. 291

About the same time that Fryer suggested that a plan of ad- o_.465

ministrative interrelationships be developed, he also proposed

that the Hopi boundary matter be reopened. The Commissioner

requested Fryer to recommend someone to handle this assignment.

On _{arch 22, 1937, Fryer replied, stating that the administrative

relationships problem had been worked out so satisfactorily that
it now seemed unwise to reopen the boundary matter at that time.

Fryer wrote : Def. 478

"... If we preserve the grazing rights of tbe Hopis within

District 6, and recognize the complete administrative control

of the Hopi Superintendent over this particular area, then

there will, in a short tbnc, come a recognition from both the

Navajo and Hopi Indians that District 6 is reserved specifi-

cally for Hopi use. After this has become fixed in the minds
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of both tribes then the determination of a definite boundary

will be much simpler than if we were to tackle it now."

Comprehensive grazing regulations for the Navajo and Hopi
reservations were approved June 2, 1937, effective as of July 1,

1937. It was recited in the preamble to the regulations that this

was being done pursuant to the authority conferred by several

cited Acts of Congress, the general grazing regulations of 1935,

"... and that of the Grazing Committee of the Navajo

Tribal Council acting in accordance with a resolution of the

Navajo Tribal Council dated November 24, 1935..."

It was not recited in the memorandum that the Hopi Tribal

Council had acted in the matter. However, the reglflations pro-

vided that,

"... only such part of these regulations shall be enforced

on the Hopi Reservation as arc not in conflict with provisions

of the constitution, by-laws and charter of the Hopi Tribe

heretofore or hereafter ratified or any tribal action author-

ized thereunder: . . ."

Under these regulations the Commissioner of Indian Affairs

was given the duty of establishing land management districts

based upon the social and economic requirements of the Indians

and the necessity of rehabilitating the grazing lands. The Com-

missioner was required to promulgate for each district the carry-

ing capacity for livestock, stated in terms of sheep units year-

long, in the ratio of, mules and horses one to five, cattle one to

four, and goats one to one.

The superintendents were required to keep accurate records of

ownership of all livestock and issue permits for such stock and
the issue of such animals; reduce the livestock in each district to

the carrying capacity of the range; require the dipping of live-

stock, and restrict the movement or prevent the introduction of

livestock where necessary; re_llate the fencing of range and

agricultural land; and re_flate the construction of dwellings,
corrals and other structures within one quarter mile of Govern-

ment-developed springs or wells.

In these regulations the term "Hopi Reservation," was defined

as follows :
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"For the purpose of these regulations District 6, as now

established by the Navajo Service, shall constitute the :Hopi

Reservation until such time as the boundaries are definitely
determined in accordance with Article I of the Constitution

and By-laws of tile Hopi Tribe."

On June 28, 1937, Hopi Superintendent Hutton, writing to

Navajo General Superintendent FD'er, called attention to several Def. 487

inst_mces hi which Navajo Service pel'sonnel had sanctioned Nav-

ajo encroachments on long-held Hopi grazing and agricultural

lands outside district 6. Fryer replied that district 6 should not

be recognized by anyone in the Navajo Service as being a reser-
vation since it was merely an area which defined land use as Def. 490

bctween Navajos and Hopis.

At Fryer's suggestion a conference was held on August 12,

1937, at which tide exact meaning of the boundaries of district 6 Def. 493

was discussed. This resulted in a memorandum, dated August 25,

:1937, prepared by Fryer, in which he stated that district 6 was

not a reservation for the Hopi Indians, and Hopis living outside
that district were not required to move within the lines of that

district. Fryer stated that while it was attempted to include all

Hopi range use with district 6, this was impossible in several

instances and that there were still Hopis living, grazing and
farming outside that district.

According to Fryer, Hopis living in districts 3, 4, 5 and 7 had

range rights equal to the Navajos in those districts, and that

Navajos living in district 6 had tide same rights and privileges
as the Hopis. On January 27, 1938, however, Fryer wrote Hutton

that "... we do not believe that Navajos in district 6 should De_.529

feel that they have rights in that district equal to the Hopis."

On October 5, 1937, the Hopi Tribal Council held a special pet.500

meeting to discuss the operation of the land management districts.

In a letter of that date, addressed to the Comnfi_sioncr, the

dissatisfaction of the Hopis with this operation was explained.

Pointing out that these districts were created without the ap-

proval of tile Hopi Tribal Colmcil, the l:Iopi Council expressed
the view that the plan gives control of the gloater part of the

1882 reservation to the Navajos.

This Navajo control, it was contended, resulted in more Nav-

ajos settling on the 1882 l,eservation, "which will make a satis-
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factory settlement of the land question nmre difficult than ever."

The Hopi Council also asserted that district 6, as set up, "does
not include nearly all of the area that has been occupied by the

Hopi Indians for a good many years."

The Hopi Council stated in this letter:
"... definite boundary lines be set up, giving the Hopi

sufficient area on which they can carry on livestock and

farming operations so that all the people may be able to

make a living, and until such time it is requested that your

• Office leave the entire Hopi Reservation under the super-

vision of our ttopi Superintendent."

The Commissioner sent a copy of this letter to Navajo Super-

intendent Fryer, soliciting his comments. The latter objected to

the Hopi Council's suggestion stating that it would "break up

the entire land-management scheme."

On December 28, 1937, the Commissioner signed and promul-

gated a map defining land-management districts established

within the Navajo ,_nd Hopi reservations, and setting do_ll the

carrying capacity for livestock in each of the districts. In advis-

ing Superintendent Fryer of this action, the Commiasioner stated:
"It is understood, also, and it should be clearly explained to

the Navajo and the ttopi counsels [sic], that the delineation
of District 6 is not a delineation of a boundary for the l=iopi

Tribe, but is exclusively a delineation of a land-management

unit."

On January 28, 1938, Fryer wrote to Hutton suggesting that

he ask the Hopi Tribal Council to send a petition to the Com-

missioner requesting the appointment of a commission "to estab-

lish a reservation for the Hopis." Referring to the conference

which had been held in August, 1937, Fryer stated that it was

there "understood" that no Hopis would move out of district 6

who had not previously lived outside, and that no new Navaj9
families would move into district 6.

On Marcll 1, 1938, the itopi Tribal Council adopted a resolu-

tion requesting that, beginning July 1, 1938, all funds appro-

priated "for the ]=Iopi Tribe and Reservation" be allocated to the
ttopi Superintendent for expenditure for the benefit of Hopis, as

it was before the Navajo Sei.vice Agreement of March 5, 1937.
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The resolution lists several reasons why, in practice, the agree-

ment of March 5, 1937, was uusatisfactory to the Hopis.

Upon the request of the Hopi Tribal Council, Commissioner r_,er,sss
Def. 571

Collier and six of his staff officials met with the Hopis at Oraibi, Pm 379

Arizona on July 14, 1938. Fifteen ][[opi Tribal Couucil members

and four chiefs attended this meeting. The Commissioncr talkcd

at lengti_, expressing the view that Seth Wilson, who had been

appointed Hopi Superintcndeut in place oI: Hutton, would assist

the Hopis towards accomplishing what the Hopis wanted.

The Commissioner announced a new administrative policy Def. 576
under which the Hopi Superintendent would be in immediate

administrative charge in district 6. all projects of land devclop-

ment, wa.ter development and other projects within that district

would be presented to tt_e I-]:opi Tribal Council for final approval.

The only contact with the Navajo Service would be in making

use of its technical and supervisory personnel and machinery.

Collier also announced that the Kcams Canyon School and plant

which was located in district 6, would bc returned to the juris-

diction of the Hopi Superintendent. ]:[e did not indicate whether

that school would then become a Hopi school, but it later de-

veloped that the school was avaih_.b]c to both Navajos and Hopis.

According to the Commissioner, nothing with regard to the

administration of district 6 or thc otlmr land m_magcmcnt dis-
tricts "prc-dclermincs or settles anylhing with regard to the

ultimate Hopi Tribal boundary."

A Hopi delegate questioned why it was necessary for a Hopi Def. 596
to obtain a permit in order to establish a home outside district 6.

Commissioner Collier replied that the requirement for permits

w_ a part of the grazing regulations and "has nothing to do
with the reservation boundary." Tbc Commissioner stated that if

a Hopi was ah'eady established ootside of district 6,

"... he stays there ,_nd it will be the duty of the Hopi Det. 59T
Council and the Superintendent to look after him. Where

disagreement arises between him and a Navajo the matter

will be referred to the ]_[opi Superintendent."

Def. 572, 575

Def. 577, 578

Def, 576
I']f. Ex, 291

Def. 687. 688

Navajos adready established b_si,le of district 6 would also

have a right to stay there, Collier _Lsserted. The Commissioner
Def. 578,

suggested that the Hopis and Navajo Tribal Cotmcils select corn- s93.595

mit.tees to negotiate with each other upon the boundary matter.

FCHP01163



Def. 599, 602

Def. 690

Def. 699

Def. 603, 678

Def. 571,
605, 609

Def. 613

Def. 625

Def. 336

Def. 626,
632-633,
644

Def. 644
R. 364,
644, 632

Def. 644

Def. 695

178

None of the Hopi delegates agreed. Some reasserted the ancient

Hopi claims to an extended area and one suggestd that the bound-
aries of district 6 be made to conform to the boundaries of the

1882 reservatiun. One Hopi delegate stated in effect that there

was nothing to negotiate with the Navajos, and no ttopi nego-

tiating committee would be appointed.

Noting this failure to accept the suggestion that the boundary

matter be negotiated, the Commissioner stated that an agency
official would be sent out to get the views of the Hopi chiefs,

intimating that the Secretary of the Interior would have to make
the final decision. Commissioner Collier suggested Dr. Gordon

Macgregor as the official to undertake the initial assignment.

On August 1, 1938, the Superintendent of the Hopi Agency

and the Superintendent of the Navajo Se_,ice entered into a
memorandum of undel_tanding, giving effect to the new admin-

istrative arrangement which the Commissioner had announced at
the Oraibi meeting. In September of that year, Navajo General

Superintendent Fryer requested authority to make minor bound-

ary changes in the land management districts to adjust for in-

stances where the present boundaries arbitrarily dixdded the

customary range of an individual or small group. This request

was denied, the Superintendent being requested to submit recom-

mended boundary changes to the Washington office for con-

sideration.

In the meantime studies were in progress concerning the number

of Navajos residing within district 6 as it then existed, and the

number living within a proposed extension of that district. The

study which was made by Gordon Page and Conrad Quoshena of

the Department's Soil Conservation Service, also dealt with the

number and location of Hopis residing outside that district. A

meeting of field officials, including Superintendents Fryer and

Wilson, was then held at the Navajo Service office at Window

Rock, Arizona, on October 31, 1938, to have a preliminary dis-

cussion of the Navajo-Hopi boundary problem.

No completely satisfactory basis on which recommendations

could be made for a definite boundary line were arrived at in the

discussion. It was agreed, however, that an intensive survey

should be made of the area then occupied by Navajos and ttopis

and that every effort be made to delineate the actual individual

use of the respective claimants.
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Page and Quoshena were designated to make this survey with

the assistance of range riders. The purpose of the survey was to

provide for the consideration of lhe Commissioner and the Secre-

tary of the Interior as great a fund of factual information as

possible concerning the use and need in the area.

While Hopi residences, farms and grazing arems had always

been located, for the most part, in the south central portion of

the 1882 reservation, this was not true of Hopi wood-cutting

activities. They were required to travel to parts of the 1882

reservation a considerable distance from their villages in order

to obtain the wood which they needed. On December 16, 1922,

the Hopi and Navajo agencies entered iuto a cooperative agree-

ment governing the cutting and gathering o£ dead firewood, as

well as the cutting of live timber anywhere in the 18S2 reserva-

tion.

On December 20, ]932, when Commissioner ]thoads had recom-

mended that a "proportionate" area within the 1882 reservation

be designated for the exclusive use of the Hopis, he also sug-

gested that '% fire wood reserve . . . be set aside for the l-Iopis."

In August, 1933, Commissioner Collier had rejected a request
that the Hopis bc pernfitted to cut timber £or small building

operations within the San Francisco Mountain area, stating that

yellow pine as well as pinon and juniper was available in the
Black Mesa country "which is much more accessible and will

meet their needs..." In :Howell's report of April 16, 193'4, pro-

posing some extension of the ttopi's area of occupancy, he had

pointed out that even the suggested extension of the area of

woodland was insufficient an,:l had been badly depleted.

He had also stated that "Some provision must he made for

tirol wood, house timbers, and other miscellaneous wood prod-

ucts." In Navajo Superintendent Fryer's memorandum of August

25, 1937, he had stated that,

"Hopi Indians can go outside District 6 for wood. We shall,

however, attempt to set aside an area somewhere adjoining
District 6 for the exclusive use of the Hopi Indians."

Def. Prop.
P.F. 295-"96

Def. 409

Plf, 339

Def. 420

At the 0raibi meeting held on July 14, 1938, Commissioner Def. 579

Collier had suggested that his proposed boundary negotiating
committees

FCHP01165



Def. 656

Def. G57

Def. Prop.
F.F. :95

Def. Prop.
F.F. 299

:Def. 675

Def. 753

Def. 671, 686

Def. 671

180

"... prepare tile description of . . . any timber and wood

privileges that are needed by the Hopis, with a view of

negotiating for any needed protection or privilege..."

No exclusive wood-cutting area for the use of the Hopis was

set aside, and since no "negotiating" committees of the kind

suggested by Commi_ioner Collier were ever appointed, there

were no negotiations concerning Hopi wood-cutting privileges

outside district 6. Instead, they were placed under the same

permit system as the Navajos, when it was necessary for them
to seek wood in district 4 to the north.

This led to misunderstandings and dissatisfaction on the part

of both Hopis and Navajos, as indicated by official correspondence

bad in January, 1939. Despite this permit system, agency offi-

cials continued to assure the Hopis that they had timber "rights"

in the 1882 reservation extending beyond district 6.

The branch of forestry of the Bureau of Indian Affairs later

became responsible for timber management and for the issuance

of timber-cutting permits outside of land management district 6.

It operated under the direct supervision and control of the

agency forester for the Navajo agency. In performing this func-

tion the forestry service has never made any distinction between

the Navajo reservation and the 1882 reservation outside of land

management district 6. Stumlmge rate collections, less ten per

eent deducted for an administrative fee payable to the Bureau

of Indian Affairs, was uniformly paid to the Navajo tribe.

In a conference held in Washington, D.C., on April 24, 1939,

Commissioner Collier, obviously referring to the entire 1882 reser-

vation, told a committee of ttopi leaders that the Office of Indian

Affairs would "protect your timber right . . . to give access to

the forests..." The need of woodland resources in addition to

those available on the 49,100 woodland acres available in dis-

trier 6 was also indicated by the Gordon B. Page report of

December, 1939.

O,1 April 24 and 25, 1939, four Hopi leaders met in Washing-

ton with the Commissioner and other agency officials, at which
time the Hopis presented a map showing the "sacred area" that

the Hopi people desired. The map showed an 8rca much larger

than the 1882 reservation, being bounded by Rainbow Bridge and
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the ColoradoRiver on the southand east,helowWinslow,and
almostto Gal]Ullou thewestanduorth.

TheCommissioner made it clear that hroad claims of this kind Def._82

could never be recognized. Discussing tile question of the division
of the reservation into "use" areas, the Commissioner stated that:

"Any agreement which is nmde of use-rights will not be a giving
nl) of this claim."

Adverting to the :1882 executive order, Commissioner Collier

stated that the land was set aside for the Hopis "and other Der. 683
Indians resident there..." lie then continued:

"The creation of district 6 was not a finding as to what

area the Hopis should occupy. The liopis were not consulted.

The making of the true finding is in the future."

The Hopis were also told that neilher the Indian Reorganiza-

tion Act of June 14, 1934, nor the adoption of the l:[opi consti-

tution and by-laws, had any effect on the legal status of the 1882 _er. c,ss
executive order.

In the summer of 1939, intensive efforts were undertaken to

assemble information needed in establishing a final division of _ef. ag_

laud use between the two tribes, and in defining a Hopi reserva-

tion of exclusive occupancy. A good deal of the field work was

performed by tile Soil Conservation Service, much of it in the

form of a human dependency stlrvey. Sllch matters as r,_nge use

and tile depeudeney on this resource, agricultural land po-

tential and developed, sacred areas, population pressures nnd

woodland requirements were investigated. Mneh of the bn.uie in-

formation had, in fact, been collected over a period of the three

or four previous years, but was now brought together l)y Clordon

B. Page who had participated in the basic field studies. Def. 702

In Novemher, 1939, C. E. Rachford, Associate Forester, U. S. Def. l'_ro!a.F.I)'.92
Forest Service of the Department of the Interior, was designated

to head a commission to conduct a further field investigation, Dee. 700
study all available information, and make recommendations con- oef._o:.

708,710,
cerning the boundaries of district 6, and the boundaries of an 7_4,7_,

716,717
exclusive liopi reservation. Raehford's field studies actually got
under way on December 4, 1939.
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11.

F_vm the Appoi_tm,ent of ?,.he Ruth ford Commission

to the Centerwoll Report of Juby 29, I942

On December 14, 1939, a conference was held at Winslow,

Arizona, at which time Raehford, Fryer and Wilson agreed upon

_our points with regard to the re-examination of the boundaries.
These were: (1) the "spiritual" claims of the Hopis would in a

measure be satisfied by the compilation of their sacred areas and

shrines with an agreement between the two tribes assuring the

unmolested use o£ these ;,ret_s; (2) the boundary llne to be estab-
lished would be a fixed one, t- be _:enced wherever tol)ogral)hie

conditions made this necessary; (3) peripheral groups should

retm'n to their own territory within one year, but isolated Hopis

and Navajos long resident in the "territory" of the other tribe

should, with the consent of the affected tribe, remain where they

were; and (4) in the zones of dispute the boundary line would
be estt_blished on the basis of continued use to be considered as

establishing the users' "title."

It was further agreed that, on the basis of these points, Rach-

ford would recommend the boundary line. The conference then

actually proceeded to apl,ly the points agreed upon ta the various

areas on the periphery still in dispute, leaving it to Raehford to

make final recommendations.

(;ordon B. P_ge submitted his report eovering district 6 in

December, 1939. He reported that 2,619 Hopis and 160 Navajos

were living within the boundaries of district 6 as it then existed.

The Hopis lived, for the most part. in eleven villages.

There were four villages on the Pit'st Mesa: Polaeca, Walpi,

Tewa (or Hano), and Skitetmmovi, with minor concentrations at

Five Houses aud Bluebird Canyon. There were three Second

Mesa villages: Sipaulovi, Nishongnovi, and Chimopovi, with some

people living at the foot of the mesa at Torevu. Four villages

were located on the Third Mesa: Oraibi, Old Oraibi, ttotevilla,

and Boeabi. The Navajo l_opulation within district 6 was located

ntostly at Kcants Canyon, but a few lived along the southern
and western boundaries of the unit.

According to Page, almost all Hopi range use outside the then

existing bouudaries of district 6 was by cattle men, although

there was some sheep grazing outside the district. One reason

ttopi cattle ranged so far was that they ranged without super-
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vision and, to avoid damaging unfenced agricultural land, they

were normally kept ten miles or more from the villages.

Page found that bands of :_lopi sheep, or cattle and sheep, were

crossing over the southwest, south and southeast lines o[ dis-

trict 6 and into districts 5 and 7. O|.he_. I-Iopis permitted cattle

to range west and northwest of district 6 into district 3. and

beyond the 1882 houndary line on to the Moeneopi plateau. A

few ttopi bands were also found crossing the northern boundary
of district 6 into district 4.

Page reported that agriculture exceeded all other sources of
commercial and nou-commercial income in district 6 and fur- Def. 729

nished forty-four per cent of the total. The percental amounts

contributed by livestock, weaving, and the sale of miscellaneous

items were small, amounting to twelve, one and three per cent

respectively. There were 5,916 acres in cultivation ill district 6, Def. 732

about three-fourths of which was planted to corn. Most of the

remaindcr was in orchard (eight hundred acrcs), beans (530 De_.TSa

acres), melons and squash (160 acres), and vegetables (eleven

acres).

In Pagc's opinion, slightly more than one thousand acres of

additional farm land would be needed to produce those products Dot. 736

which were then imported by the Hopis, but irrigation would be
needed for some o2 these additional products. There were 168

acres of agricultural lands within district 6 which were then

lying idle, and approximately 950 acres of potential agrieultnral Det. 7S7
land.

Page _ound that district 6 lind a "carrying capacity" of 17,631 Def. 737.7111

sheep units on the 44,657 _orage acres available, but that approx-

imately 31,395 sheep units were being grazed. This indicated the

necessity of a 13,764 reduction to reach carryhlg capacity.

Rachford made his boundary report on March 1, 1940. Stating pet. 817

that over four thousand Navajos and nearly three thousand

Itopis then lived in the 1882 reservation, Rachford expressed the

opinion that "one Indian has the same legal right as another to

the land resources on which he is dependent."

The Hopis, Rachford stated, ]lad the "moral" right, as the first Def. sis

settlers, to areas then used by Nav;tjos. In his view, however,

"... the area involved, its condition, its congested popula-

tion, and the absence of surplus natural resources simply

Plf. Ex. 291
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preclude the possibility of total exclusion of the Navajos

from the large area demanded by the Hopis."

Rachford found much evidence to indicate that, due to the

hostility and aggressiveness of the Navajos, the tIopis had been

restricted to an area entirely too small for a reasonable expansion

needed to meet the ever-increasing population. :Fie therefore rec-

ommended that the Hopis continue the use of such agricultural

areas then occupied by the Hopis outside of district 6, stating

that "even this is inadequate." "A solution of the problem must

lie," Rachford asserted, "in colonization of the surplus Hopi
population on other areas, such as the Colorado River Project
at Parker."

Rachford also expressed the view that the Navajo "situation"

seemed equally precarious to that of the Hopi. "_tere are two

tribes," Rachford observed,

"... contending for the same area of land which, if it were

possible to do so, would no more than mcct the legitimate
needs of either tribe."

Under these circumstances, he thought, an equitable adjustment
between the two tribcs seemed about all that could be done.

Rachford then made seven recommendations, which may be

summarized as follows: (1) the Hopis should be assured of the

right of ingress and egress to and use of specific areas within

the Navajo territory for ceremonial purposes; (2) the boundary

line of district 6, extended to include agricultural land outside

of the district, then used by the Hopis, should be marked and

fenced; (3) a shift of population required by these adjustments

should be made at the earliest possible date, isolated groups

accepted by the other tribe being allowed to continue occupancy

and use as at present; (4) each superintendent should remove

within one year the Indians under his jurisdiction from the areas

from which they arc excluded; (5) the proposed boundary line

may be slightly modified by the two superintendents; (6) the

established use of coal, wood and farming fields should be con-

tinued; and (7) the Navajo contention that Keams Canyon

facilities be made a Navajo agency is unsound.

The land management district boundary changes recommended

by Rachford in this report would result in the taking away of

13,512 acres from the then district 6 acreage, 8,568 going to
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district 4, 2,988 to district 5, and 1,956 to district 7; and the

adding of 34,999 new acres to district 6, all coming from dis-

trict 7. Thus district 6 would have a net gain of 21,479 acres,

bringing total acreage for that district from 499,248 to 520,727.

The livestock carrying capacity of district 6, expressed in sheep-

units-year-long, would be thereby increased from 17,863 to

18,785. The boundary line as so outlined by Rachford was essen- Det. s.-5
tially the same as delimited at the Winslow conference on De-

cember 14, 1939.

Navajo Superintendent Fryer and Hopi Superintendent Wilson Def. 825,
827, 828

asked for clarification of some of the recommendations made in

the Rachford report, and agreed on certaiu modifications in the

rcvised boundary lines of district 6 which he proposed. In the

main, however, the Rachford recommendations and proposed

boundaries, based on the points agreed upon at the December 14,
conference, were acceptable to all administrative field offi-

cials. During the spring and summer consideratiou was giveu io Def. 832
Plf. 392

the form of the order which would effectuate these changes, and _,1r.394
the procedure to be followed insofar as Hopi and Navajo tribal Pet. S33

action might be required.

On October 9, 1940, the Commissioner submitted a dral_t of

such an order to the Secretary of the Interior for approval. Jn

this draft it was recited that, subject to stated exceptions, the
Hopi Indians "sh_ll have the right of exclusive use and occu-

pancy" of that part of the :1882 reservation therein described in

metes and bounds. This description conformed to the ]_achford

boundary proposal as modified by agreemeni between the ITopi
and Navajo superintendents.

This draft of order further provided that the part of the 1882

reservation situated outside of the above-described boundary

"shall be for the exclusive use and occupancy of the Navajo
Indians," subject 1o the following provisions. The first of these

was to the effect that Navajos who established farming or grazing

"rights" within the Hol)i part prior to 3anuaJ T 1, 1926, "shall

have the right to remain occupants of the land they now use..." Def. 848

The second proviso was to the effect that ttopis who established

farming or grazing "rights" outside of, but adjacent to, the Hopi
part prior to January 1, 1926,

"... shall have the right to continue occupancy and use

of said lauds, such rights to be determined by the Commis-
sioner of Indian Affairs."
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h a letter to the Secretary which accompanied this draft, the

Commissioner described the ordor as one to govern "the use

rights of the Hopis and the Navajos within this area." The Com-
missioner stated that Im_lians forced to move by reason of this

order would be compensated for unremovable improvements

through the _ranting of rehabilitation work or other means at the

disposal of the supcriiltendent.

It w_s explained that the exorcise of coal, wood and timber

rights under rules and regulations of the conservation unit serv-

ing the two jurisdictions would be continued. Tim Commissioner

assured the Secretary that the Hopis were not to be disturbed in
their use of certain areas within the Navajo jurisdiction for

ceremonial purposes. In order to safeguard travel by tIopis to

these sacred areas, permits signed by the Navajo Superintendent

were to be obtained. The Commissioner stated that it was planned

to fence and mark the boundary on the ground as promptly as

this could be done.

The draft of this order was submitted to the Department's

Solicitor, Nathan R.. Margold. who returned it. to the Commis-

sioner, disapproved, on February 12, 194]. Noting that the order

would exclude the Hopis from the major part of the 1882 reser-

vation without expression of assent on the part of the Indians

and without statutory attthorization, the Solicitor found the pro-

posed order invalid in three respects.

These were: (1) it was contrary to the i,rohibitions against the

creation of Indian reservations without statutory authority, con-

taincd in the Acts of _'[ay 25, 1918 (40 Star. 570, 25 U.S.C.,

§ 211), and March 3, 1927 (44 Stat. 1347, 25 U.S.C., § 398d);

(2) it was in violation of the rights of the Hopi Indians within

tht' 1882 reservation; and (3) it was not Jn eon£ormity with the

provisions of the Hopi constitution approved December 19, 1936.

In this opinion the Solicitor stated that tim 1882 reservation

was not created for the exclusive use of the tIopis, since the Sec-

retary was empowered to settle other Indians therein. The Solici-

tor called attention to previous memoranda in which the Solicitor

had held that, where the order contains such a reservation of

authority, but over a long period of time there has been no

action by the Secretary to introduce other Indians into the

reservation, the rights of the named tribe have been deemed
exclusive. But the Solicitor added:
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"I do not maintain that in this case the rights of the Hopis Det. 85S

have become exclusive rights since there were Navajos upon

the reservation at the time tile 1882 order was promulgated,

and Navajos have continued within the reservation in in-

creasing numbers."

The Solicitor suggested, as ,_n available alterr_,ntive, an amend-

ment to the grazing regulations providing that no Navajos shall

be issued permits within the Hopi grazing district and no ttopis

shall be issued permits withh_ the remainder of the 1882 reserva-

tion. A further amendment might be included, the Solicitor

stated, to enlarge district 6 to give effect to the proposed revised
boundaries.

Amendments of this kind would be permissible, the Solicitor

ruled, if the Department found that, for the proper protection

of the range from destruction and for the effective enforcement

of the regulations, it was necessary to separate Hopi and Navajo

grazing. Suggesting that there was a factual basis for such a

finding, the Solicitor.stated:

"It is apparent that the _opi Tribal Council can control its

own members better than it can the intruding Navajos who

are ancient enemies. The presence of the Navajos within the

ttopi grazing districts is a deterrent to constructive action

by the Hopis to protect the range. The friction between the
two Tribes makes the enforcement of the regulations diffi-
cult."

Def. 860

The Solicitor expressed the view, however, that since the sug-

gested amendments to the grazing regulations would operate to

exclude Itopis from the use, for grazing purposes, of the land

outside the ttopi unit, "... the regulations must have the assent

of the tribe." In his opinion, however, a formal agreement or the

signing of a document by the Hopi Tribal Council would not be

necessary if they were reluctant to take such a position. If the

Tribal Council would assist in the execution of the regulations

through the issuance of permits within the Hopi unit "and in

such other ways _ls may be appropriate," this would sufficiently

demonstrate their acquiescence to meet legal requirements, Mar-

gold ruled.

In this opinion of the Solicitor two additional important rul-

ings were announced: (1) it would be possible for the Secretary

Def. 860
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to use his authority over the settlement of non-Hopis within the

reserve to rcnmve Navajo farmers from the Hopi unit; and (2)

the Secretary does not have the power to remove the Hopi

farmers who may be located outside the Hopi unit but within
the 1882 reservation "in view of the use and occupancy rights

of the Hopis in that area."

The Office of Indian Affairs thereafter redrafted the proposed

order dealing with use and occupancy of the 1882 reservation, in

an attempt to meet the objections of the Solicitor. The revised

draft, however, was also disapproved by the office of the Solicitor.
In a letter dated April 5, 1941, Assistant Solicitor Charlotte T.

Lloyd explained that the revised draft contained no provision
for the consent of the Hopis to their exclusion from arcas out-

side district 6, and there was no provision for compensation for

the disruption of the farming activity of the Navajos and Hopis

who would be uprooted.

Further efforts were then made to draft an order pertaining

to district 6 which would meet the Solicitor's objections. At the

same time the proposed revision of boundary lines was further

reviewed. This led to the preparation of a revised description

which would result in a district 6 acreage of 528,823, as com-

pared to the then existi,lg acreage of 499,248, and Rachford's

proposal of 520,727.

Under this latest revision of boundaries the carrying capacity

of district 6 would become 19,518 sheep units as co,npared to

the then existing capacity of 17,863, and a capacity of 18,785 as

proposed by Rachford. On September 4, 1941, the Office of Indian
Affairs ruled that in view of the Solicitor's opinion and the

provisions of Article I of the Hopi constitution, the proposed

changes in the boundaries of district 6, as revised, should be

submitted to the tIopi Tribal Council for consideration and

approval.

The proposed changes in the boundaries of district 6 were

apparently then submitted _o the Hopi Tribal Council. Before

acting in the matter, the Council wrote to the Washington office,

through the Hopi Superintendent, propounding ten questions of

fact and law. Commissioner Collier replied thereto on October 27,

194:1, his letter being approved on January 8, 1942, by Assistant

Secretary of the Interior, Oscar L. Chapman.

In answering most of these questions the Commissioner re-

ferred to and applied the rulings contained in the Solicitor's
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opinion of February 12, 1941. Ill one question the Council in-

quired whether the Secretary recognized as "legal residents of the

Executive Order approximately 4,000 Navajos and 3,000 Hopi.q."

Ill his reply the Commissioner stated, in effect, that the Hopis

residing oll the reservation had the right to the non-exclusive Dct. 891

use and occupancy of the entire reservation except to the extent

that they might vohmtarily relinquish such right. As for Navajn
rights, the Commissioner wrote:

"It is our opinion that only the individual Navajos re-

siding on the 1882 Reservation on October 24, 1936, the date

of tile ratification of the Constitution of the Hopi Tribe b.v

the Hopi Indians, and the descendants of such Navajos, have

rights on the Reservation. Since, however, such Navajo In-

dians do not have a separate organization but are governed

by the general Navajo tribal organization, Article I of the
Hopi Constitution referring to the 'Navajo Tribe' means the

general Navajo tribal organization."

Thereafter the p,'actice continued, as before, of denying graz-
ing permits to district 6 YIopis for use of lands outside ol'. dis-

trict 6, except where they were ahle to show that they had

historically and continuously grazed their sheep at least a portion
of the year outside that district.

Early i,1 1942 the Hopis seemingly attempted to make a test

case of this practice, submitting 105 applications by I-Iopi stock-
men for grazing permits on range lands outside of district 6. Pet. S95

None of these al)plications had been approved or sig_qed by any

representative of the ]:[opi Agency. Navajo Superintendent Fryer

returned all of these applications "without action" on February

27, 1942, complaining bitterly to the I:lopi Superintendent that

this effort "has taken all the dignity out of our joint attempt to

settle or alleviate the problem." On M:arch 28, 1942, the Hopi

Tribal Council unanimously passed a resolution disapproving the
Rachford reconunendations, as modified, for changes in the dis- pet. 911
trict 6 boundaries.

In 1942 some of the "Old Oraibi" Hopis who had moved to D_f. S97

Moeneopi, west of the 1882 reservation, in a 1906 "revolt," de- Def. 416
sired to move back to Oraibi with their livestock. The Solicitor's

office ruled, however, that they had abandoned their use and

occupancy rights in the reservation. It was therefore held that

the Moencopi tIopis should not be permitted to return unless the

tIopi Tribal Council gave formal consent.

De._ 894, 895
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On April 18, 1942, Commissioner Collier instructed Willard R.

Centcrwall, Associate Regional Forester at Phoenix, Arizona, to

conduct a new study of tile Hopi-Navajo boundary problem.

Centerwall was told that in interpreting the needs of the Hopis

he was to consider primarily their present range use areas and

those upon whieb they have established grazing rights as of the

date that district 6 was established, "rather than the legal or

traditional aspects that may be introduced." Collier told Center-

wall that it was the desire of the Washington office "that every

atte,npt be made to arrive at an equitable solution of this

problem."

Centerwall submitted his report to the Commissioner on ,July

29, 1942. It carried the approval of Burton A. Ladd, then Super-

intendent of the tIopi Reservation, and Byron P. Adams, Chair-

man of the Hopi Tribal Council. ,l. M. Stewart, then the Navajo
Superintendent was not available in the field at that time, but a

copy o[ the report was sent to Washington for Stewart's con-

sideration and approval.

Ccntcrwall stated in this report that the Yiopis and Navajos

had agreed that all prior grazing use rights should be established

as of 1936, when district 8 was established. He also stated that it

must be clearly understood that the setting aside of a land man-

agement unit for the Hopi Indians.

"... does not create a reservation boundary, since the Hopis

would rcmain entitled to all beneficial use. including the
right to any proceeds within the remainder of the 1882
Executive Order Reservation."

It was Centcrwall's view, expressed in this report, that full

recognition should be given to Navajo Indians who had estab-

lished "use rights" anywherc within district 6. Another premise
of his boundary proposal was that

"... in accordance with Forestry regulations, the right to

secure fuel wood anywhere on the 1882 Reservation is re-

served by the tIopis."

Postulating his boundary recommendations on these and other

conditions, Centerwall recommended, by a metes and bounds de-

seription, revised boundaries for district 6. Establishment of

these boundaries would accomplish a substantial enlargement of

district 6 acreage and livestock carrying capacity as compared
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to tile original district 6, and _ls compared to the boundaries

recommended by Raehford as revised:

Original Revised Increasein
District 6 Rachford Raehford

Boundaries Boundaries over Origin,hi

Acres 499,248 528,823 29,575

Sheep Units 17,863 19,518 1,655

lllel'ease ill Illcrease ill
Cente,'wall Centerwall Centerwall
Boundaries over Original over Raehford

Acres 641,797 142,549 112,974

Sheep Units 24,640 6,777 .5fl22

The Centerwall report contains a detailed "justification" for

the boundary revisions recommended hy him. In the four Navajo

land management districts (3, 4, 7 and 5) which would lose land

to district 6 under this revision, a total of fifty-one Nay jo Def. 92S
families would be adversely affected. Centcrx_all stated that this

figure pral)ably includes some families that are not entitled to

colts deration and omits some that are deserving.

(/razing lands having a maximum carrying capacity of 3,552

sheep units would he lost to the Navajos under the Centerwall

l)rOl)OSal. Ite stated, however, that most Navajo sheep _,re only
on the ranges in question during a portion of the 3'eat' and that

the actual loss in year-long sheep units would be closer to two

thousand. The most important considerations which seem to have

governed Centerwall in making these revisions were the recog- Dof. 917,

926. 918,

nitionof exclusiveor predominant prior use and the full utiliza-,u9.92c,

tion of lightly loaded or idle grazing hinds. 9"G

Among other considerations which guided Centerwall were the

following: (1) simplifying fencing by getting away from shar 1) Def. 928

breaks and escarpments; (2) establishing boundaries which are

easy to follow and observe; (3) making room £or overlapping in

grazing use; (4) avoiding the necessity of "splitting" waters;
(5) definitely setting out work areas for each Sere'ice; (6) simpli-

fying livestock management and movement; (7) eliminating fric-

tion between Hopi and Navajo livestock operatm.'s; and (8)
eliminating "split" administration.

In his report Centerwall pointed out that the carrying capacity Def. 912

of district 6 in 19:36 was 17,863 sheep units, whereas the I-Iopis
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actually maintained livestock requiring a carrying capacity of

31,323 sheep units. _easoning that comi)lianee with sound range

management _wactiees thus required 13,460 sheep units to be

grazed outside of district 6, Ccnterwall,

"... assumed that the Hopi Indians were using grazing
lands on the Executive Order Rescr_'ation outside the bound-

aries of Unit 6 at the t.ime Unit 6 was created."

"Such being the case," Centerwall concluded,

"the Hopis have undoubtedly est,_blishcd prior use rights
on hinds their are now being used by the Navajos. In like
manner, Navajo Im:lians have established use rights on graz-

ing areas within the Executive Order Reservation boundary

and must be given credit for the same."

12.

F_'om the Ceuterwall Report to the

Solicitor's Ol,i_zio** of June 11, 1946

Walter V. Woehlkc, Assistant to the Commissioner, construed

this part of the Centerwall report as indicating that Centerwall

thought the object of his investigation was to enlarge district 6
so as to provide additiona] grazing for the thirteen thousand

excess sheep units. In a memorandum to the Commissioner, dated

August 28, 1942, Woehlke disagreed with Centerwall's theory, as

he construed it. "The object of his labors," Woehlke wrote,

"... was to settle the boundary dispute on an equitable

basis, not to find range for the exee_s Hopi livestock. It
should bc remembered that while the Navajos reduced dras-

tically, the Hot)is did not."

Woehlkc, who had bitterly assailed the Solicitor's opinion of

February 12, 1941, also complained of Centerwall's reliance

thereon, saying that Centerwall quoted h'om that opinion "with

a noisy licking of the chops..." Referring to the Solicitor's

opinion in his memorandum commenting upon the Centerwall

report, Woehlke .said: "That memorandnm was a fine example of

the workings of the legalistic mind at its worst."

The Navajo Service, headed by General Superintendent J. M.

Stewart, also strongly objected to some of the adjustments pro-

posed by Centerwall. On September 23, 1942, the Hopi and

Navajo superintendents sent a joint letter to the Commissioner
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indicating that the principal differences arising out of the en-

croachments of Navajo families on ]and traditionally and con-

tinuously used by the Hopis were about to be removed.

The two superintendents expressed the view that the), could

make the necessary admiuistrative adjustments in the boundary

of district 6 by mutual agreement between the two agencies. In

making these adjustments, it was indicated, the superintendents

were agreed that: (1) "on-and-off" use (partial use by each
tribe) is not desirable; (2) the principal purpose of the estab-

lishment of the adjusted district 6 line is the erection of a

barrier which would prevent, the crowding in of new families of

Navajos onto territory used by the Itopis; and (3) it is not the

intention of bringing about the removal of permanently settled
Navajo families from district 6.

On October 7, 1942, the Commissioner's office authorized them

to proceed with that effort on the basis of the Rachford and

CcnterwaU recommendations, modifications agreed upon between

them to be submitted to the Commissioner for approval.

Upon receipt of these instructions, the ttopi and Navajo super-

intendents called a conference of field officials of the two agency

offices, which conference was held at Winslow, Arizona, on Octo-
be,' 22, 1942. They unanimously agreed to recommend that the

boundary line of district 6 be approved as recommended by
Centerwnll, with three modifications.

One of these modifications was to shift back to district 4, an

area consisting of five square miles which Centerwall had pro-
posed be taken from district 4 and added to district 6. The con-

fercnce agreed that this area had historically been used almost

exclusively by a particular group of Navajo Indians, and that the

new linc, consisting of the Oraibi Wash would make an excellent
natural boundary.

The other two moctificatious would result in giving Navajo

permittees in district 3 exclusive use of a fifteeu-square-mile

area, which Centerwall had shifted to district 6, and in giving

Hopi permittees in district 6 exclusive use of an area consisting
of 5.8 square miles which Centerwall had left with district 3.

Both of these modifications were justified by the conference on

the ground of equitable distribution of grazing and water rights.

The district 6 boundaries thus recommended would add

131,946 acres to the original district 6, as compared to the

Def. 955
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142,549 acres wlfieh would have been added under Centerwall's

recommendations. The superintendents' recommendations would

add a carrying capacity of 5,764 sheep units to district 6, as

compared to the 6,777 units which would have been added by
Centerwall.

In submitting these boundary recommendations to tile Com-

missioner on November 20, :1942, the Hopi and Navajo superin-

tendents also suggested certain administrative policies to be fol-

lowed. Navajo and Hopi Indians who had established residence

on either side of a district boundary would be permitted to con-

tinue living there. In such cases, and insofar as practicable, live-
stock grazing permits would be limited to one district. Grazing

"rights" would be established on the basis of past use. Rights to

wood and timber on the whole reservation would be equal.

After a reasouable time in which to make adjustments, Nav-

ajo stockmen in districts 3 and 4, to the west and north, would

be given no ,'auge rigilts inside district 6. Navajo range rights

along the cast and south boundaries adjacent to districts 5 and 7

would be given further consideration. The district 6 boundary

wouh:l represent a division of the reservation based on range use.

Hopis would be assured the right to ingress or egress to areas

"within the Navajo jurisdiction" for ceremonial purposes with

protection to the extent that police power will permit.

This latter suggestion concerning access to Hopi shrines was
consistent with similar recommendations which had been made

over a. long period of time. It appears to have been advanced

first in December, 1931, when Assistant Commissioner J. Henry

Seattergood wrote to Senator Lynn J. Frazier, reporting a sug-

gestion which had come to his attention from the field. As he

stated it,

"... the shrines sacred to Hopis that are located in what

is at present Navajo reservation land might be fenced and

set apart with the understanding by both tribes that the

Hopis could always have uninterrupted access to them. Such

an a,'rangement, if consummated, would make it unnecessary

to include within the Hopi boundary the intervening land

as suggested by the extremists."

Similar suggestions were made by Commissioner Rhoads in

May, 1932, and December, 1932; Navajo Superintendent Fryer,

in December, 1936; Commissioner Collier, in July, 1938, April,
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1939, and October 9, 1940; Walter V. Woehlke, Assistant to the

Commissioner, in December, 1939; and C. E. Raehford, in his

report of March 1, 1940.

A specific provision to this effect was incorporated in a pro-

posed secretarial order prepared in 1937, but never signed.

Article IV of the Hopl By-laws, adopted together with the Hopl

Constitution ill 1936, and still in effect, provides:

"The Tribal Council shall negotiate with the United States

Government agencies concerned, and with other tribes and

other persons concerned, in order to secure protection of the

right of the Hopi Tribe to hunt for eagles in its traditional

territories and to secure adequate l)rotcction for its outlying
established shrines."

On April 24, 1943, the Office of Indian Affairs approved the

boundaries, carrying capacity and statement of administrative

policy, as recommended by the two superintende,_ts on November

20, 1942. While the Hopi Tribal Council had approved the Cen-

terwall recommendations it was apparently not asked to act on

the modifications proposed by the two superintendents on No-

vember 20, 1942, and approved by the Commissioner. In any

event, the recommendations were apparently put into effect.

A considerable adjustment in place of residence and range use
was thereafter made. by both Ylopis and Navajos, in order to

respect the new district 6 boundary lines and minimize trespass.

Many Navajo families, probably more than one hundred, then

living within the extended part of district 6, were rcquired to
move outside the new bound_|ries and severe hardships were un-

doubtedly experienced by some. In April, 1944. the two superin-
tendents met with leaders of the two tribes in an effort to further

clarify the adjustment policy.

Commi,_ioner Collier met with Hopi leaders at. Oraibi, Arizona,

on September 12, 1944, at which tbne the Hopi claims to the

1882 reservation were once more aired. Stating that the Navajos

could not be forced off of the 1882 reservation, the Commissioner

made this statement concerning the basis of the Navajo claim to

part of the reservation:

"... Now, we don't need to debate as to the number of

Navajos there were there or not, they came. The Secretary

made a report every year how many there were, and he let

them come in each year, In addition he went to Congress
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and asked for money for the schools for both the Navajos

_md the Hopis on the Executive Order, and they gave it to

him .... "

In a letter to Dr. Arthur E. Morgan, Community Services,

Inc., written on December 16, 1944, Commissioner Collier made

the following statements concerning the purpose intended to be

served by the order of December 16, 1882, the status of Navajo

Indians in that reservation, and the .pattern of use rights. He

said :

"... Actually the Navajo Reservation was established by

treaty in :1868 prior to the Executive order which established

the Hopi Reservation. The raiding of Hopi lands is a matter

of history, but as a matter of fact it started before 1882, and

the action of the President in creating the Hopi Reservation

at that time was at least in part an attempt to protect Hopis
in an area of their own. The fact that the (_overnment failed

to provide protection other than drawing an imaginary line

between the Hopi and Navajo must be acknowledged, but at
least it was the intention of the Government to assist the

Hopis.

"... There never was any formal opeaing of the Hopi Reser-

vation to Navajo settlement. The Navajo Indians simply

filtered across the Hopi boundary and were never challenged

by the Government.

"It is true, as suggested here, that the Executive order

did not create an exclusive reservation for the Hopi Indians.

The language provided that the land should be 'set apart for

the use and occupancy of the ]_foqui (Hopi) and such other

Indians as the Secretary of the Interior may see fit to settle

thereon.' The Secretary never officially settled any other In-

dians on the t_rea but in the absence of any action to eject

the Navajo Indians who had filtered into the area it was in

time ass_m_ed that these Navajo were there with the consent

of the Secretary."

On February 14, 1945, Assistant Commissioner Woehlke ad-

vised ttopi Superintendent Ladd that construction of fences

along the revised district 6 line wos desi_ed to protect the

interests of Hopi stockmen and to prevent additional encroach-

ments of Navajo. livestock on Hopi ranges. "In our judgment,"
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Woehlke _a'ote, "the proposed fences will have no effect on tIopi

laud claims, but will prove to be a great practical value to the

ttopi stockmen."

William A. Brophy, who succeeded Collier as Commissioner of

Indian Affairs, gave Hopi leaders the same assurance on April

26, 1945. lie stated:

"I want to assure that any fences built will in no wise be

construed as establishing district 6 as the Hopi Reservation,

or jeopardize any claims which you may have to other lands.

The purpose of the fence is not to mark off the boundaries

of the reservation, but merely to prevent cattle and ho_es
from straying; to assist the stockmen in improving the

quality of their herds, and in coatrolling the breeding pro-

gram by preventing inferior sires from mixing with the
herds."

Plf. 428

Again, on _[ay 3, 1945, the Commissioner gave the same assur-

ance to Senator Burton I_:. Wheeler. Stating that district 6 was

established in order to protect Hopis against additional en-

croachmcnts by Navajo stockmen, the Commissioner stated:

"This was in no sense au establishment of boundary lines of

the Hopi ]_eservation. Those boundary lines still are the lines
of the Executive Order reservation."

Despite these assurances that the district 6 lines, and fences

erected along them, were not intended to mark a Hopi boundary,

it co,ztinued to be true, as it had been ever since district 6 wa_

established in 1936, that Hopi stockmen were excluded from

moving beyond district 6 into other parts of the 1882 reservation,

except upon ,q showing of pre.existing use.

This disparity between assurances and practice did not go un-

noticed. Calling attention to the fact that in the Solicitor's opin-

ion of February 12, 1941, it was ruled that proposed changes in

district 6 boundaries could not be made without the approval of

the liopi Tribal Council, that Council asked the Commissioner,

on September 23, 1941:

"If the proposed changes in the present District require

the approval of the }{opi Tribal Council, why didn't the

ori_nal District require the approval of the Council?"

No direct ,_nswer was made to that question.

Plf. 412, 418
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At a meeting held on November 6-7, 1945, attended by several

agency officials, a young Hopi leader, Karl Johnson," inquired:

"Now, then, if this District 6 is not to be construed as the

Hopi Reservation, and if that land beyond District 6 is still

the property of the Hopis, then why can't the Hopis go
outside of District 67"

No answer was made.

On June 11, 1946, Felix S. Cohen, then Acting Solicitor of the

Department of the Interior, rendered an opinion with regard to

the ownership of the mineral estate in the 1882 reservation. Re-

ferring to various department records all of which, and more,

have been referred to above, the Acting Solicitor expressed the

opinion that it was the intention, in creating the 1882 reserva-

tion, to set aside the lands for the use and occupancy of the

Hopi Indians
"... and for the use and occupancy of the Navajos then

living thereon, and to permit the continued settlement of

Navajos within the area in the discretion of the Secretary."

The Solicitor continued:

". ; . Had there been any intention of disturbing the Navajos

then occupying the area, it would have been a comparatively

simple thing to draft the Executive order so as to create a

reservation exclusively for the Hopis. But that was not done.

The prime need at the time was to provide Indian reserva-

tion status for lands long occupied by Hopis and Navajos

alike, and to retain administratiye authority over the further

settlement of Navajos within the area. This was precisely

what the Executive order of 1882 accomplished."

The Solicitor noted in his opinion that, with minor cxeeptions,

no action was taken to prevent settlement of Navajos within the

reservation until the Department, on Ja_mary 8, 1942, took the

position that the Navajos would not be allowed to settle on the

reservation after October 24, when the Hopi constitution
was ratified. Holding that Navajos Who had moved into the reser-

vation area before October 25, were to be deemed settled
therein pursuant to the December i6, 1882 order, the Solicitor

stated :

"... I do not mean to imply that the Navajos could acquire

rights in the reservation through the Secretary's inaction or
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through his failure to exercise the discretion vested ill him

by the Executive order. But the Secretary is not chargeable

with neglect in this matter. Throughout the years the Sec-

tary has sought and obtained funds from Congress which

have been used for the education of the children of Hopis

and Navajos alike, and the grazing of the livestock of both

groups has been permitted and regulated by the Secretary.

This, to my mind, is conclusive evidence that the settlement
of the Navajos on the reservation has been sanctioned and

confirmed by the Secretary, and that their settlement is

therefore la_ul, resulting in the necessity of recognition of

their rights within the area."

Concerning the comparative rights of the Hopis and Navajos

in the 1882 reservation, the Solicitor ruled in this opinion that it

"... would be a violation of the clear language of the Ex-

ecutive order to distinguish betwecu the quality of estate

acquired by tbe two groups..."

Continuing, the Solicitor stated:

"... I therefore hold that the rights of the Navajos within

the area who settled in good faith prior to October 24, 1936,

are coextensive with those of the Hopis with respect to the

natural resources of the reservation. It is settled by now, of
course, that the mineral estate is in the Indians. See the act

of March 3, 1927 (44 Stat. 1347; 25 U.S.C. sec. 398a), and

cf. United States v. Shoshone Tribe of [ndia_s, 304 U.S. 111

(1938) ."

The Solicitor pointed out that the Act of May 11, 1938, 52

Stat. 347 (25 U.S.C. § 396a-f), provides that the unallotted lands

of an Indian reservation may be leased for mining purposes, with

the approval of the Secretary, "by authority of the tribal council

or other authorized spokesmen _or such Indians." Holding that
the term "such Indians" refem to the Indiau owners of the reser-

vatiou, the Solicitor declined to state whether the authority for

such leasing, insofar as the settled Navajos were concerned,

should come from the Navajo Tribal Council, or whether a special

council should be called to designate representatives of the

Navajos of the 1882 reservation.

The Solicitor stated that this was an administrative question

which should be considered in the first instance by the Indian
Service.

Def. 966,970
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"'.. No necessity would arise for the preparation of a 1.oll

identifying all of the individual Indians entitled to partici-

pate in the mineral estaw, . . ."

file Solicitor ruled,
"unless it were intended to individualize and distribute

among tbe Indians the proceeds derived front mineral

leasing."

13.

From the Solicitor's 1946 Ol)iuhm

to the A,;t of July 2,2, 1958

Following issuance of the Solicitor's opinion of June 11, 1946,

official assurances continued to be given that district 6 was not

intended as a Hopi reservation in lieu of tbeir rights in the

entire 1882 reservation. Thus, on May ]2, 1948, Acting Conuuis-

sioner William Zimmemuan, Jr. wrote to an interested citizen,

"... I wish to assure you that the establishment of District

6 does not modify in any way Hopi rights in the Executive

Order Reservation of 1882..."

In the late 1940's there was a considerable increase in tim

amotmt of joint administrative activity on the 1882 and the

Navajo reservations. On May 4, 1948, for example, an agTeement

of eool.,eration was drawn Ul) between the Navajo and Hopi

agencies for the initiation ,)f soil and water conservation prac-

tices. The purpose of lhe agreement was to effect an organizati,m

which wouhl attempt to bring soil erosion under control and

assist in rebuilding soil resources. Under this plan the Navajo

and 1882 reservations, considered as a unit, were divided into

five work areas.

l)istriet 6 and several other districts which included 1S82

reservation lands, were eoml)ined to constitute "work area" No. 4,

with headquarters at Keams Canyon. All soil conservation activi-
ties were to be under the general supervision of the conserva-

tionist in charge, at Window Rock, Arizona. This whole arrange-

nlent was considered necessary ill order to cover the two reser-
vations on a "watershed basis."

Another examl)le of such intermingling of Navajo and Hopi

administrative action is to be found in Secretary of the Interior

J. A. ](rug's proposal, advanced in his report entitled "The

Navajo" issued in March, 1948, that Navajo and Hopi families
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be resettled on irrigated land of the Colorado River Iudian Reser-

vation in western Arizona. By the spring of 1949, this program

was under way.

A third example of such joint agency action is evidenced by a

letter dated Decemher 15, 1949, sent by Road Engineer I-I. E.

Johnson, employed by tile Navajo Service at Window Rock, to Der. 9S2

Walter 0. Olson, Assistant Superinteudent of the Hopi Indian

Agency. Johnson therein recommonded that the Hopi road de-

partment use the Navajo road department in an advisory capacity

nloug the pattern of the old regional office. "All construction,

maintenance, and engineering should be inspected and approved
by this office," Johnson stated.

As another indication of this teudency it may be noted that

in 1950 some of tile duties and responsibilities of the Washingto_t

office concerning both reservations were delegated to an Area Plf. 433
Def. 1006,

office established at Window Rock, with Allan C. Harper as loo_
Area Director.

Under the Act of August 13, 1946 (60 Stat. 1049, 25 U.S.C.
70. Chapter 959, §1) an Indian Claims Commission was estab-

lished. Hopi leaders and the Hopi Tribal Council apparently
gained the impression that this commission might award them

land, and they began referring to that agency as tile "Lands

Claim Commission." In the summer of 1950, this false impression

was brought to the attention of James D. Crawford, then Super-

intendcnt of the Hopi Agency, with the suggestion that the ttopis
be disabused of r,he idea that they might obtain more land

through some proceeding before the Indian Claims Commission.

On September 9 and 10, 1950, tile Commissioner made a tour

of district 6 of the 1882 reservation, insl,ecting housing, schools, Def. 986

range and industrial activities, and conferring with the Hopi
Tribal Cotmeil. A memorandum containing pertinent info,'mation

was prepared in advance, presumably by the Hopi Agency, for
the Commissioner's use in connection with this tour.

Among the facts stated in this memorandum were the follow-

ing: At the Keams Canyon ho_lrding school there were then 138 Def. 989

Navajo children and 75 Hopi children; there were five Hopi day

schools and a boarding high school within district 6, attended

only by Hopis; the 631,194 acl_es of land then within district 6 Def. 991

fell into the following categories: 208,134 acres of grassland,
5.639 acres of sagebrush, 309,062 acres of browse, 78,411 acres

Def. 983, 984
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of pinon and juniper, 22,818 acres of waste and 7,130 acres of
cultivated but unirrigated land; in fiscal 1949, the Hopis owned

2,700 cattle, 1,150 horses, and 9,077 sheep;

"... water is a major problem. All of their (Hopis) activi-

ties revolve around and are affected by the scarcity and

poor availability of water..."

On March 23, 1951, the tresl)assing of Navajo cattle aud bulls
in several areas of district 6 was becoming a serious problem,

especially because it interfered with the Hopis' controlled breed-

ing program.

ttopi complaints of a different kind were aired before a House
Subcommittee on Indian Affairs, at a hearing held in Phoenix,

Arizona on March 27, 1951. The Hopi Tribal Council had been

rendered conlpletely useless by the political conflict within the

Hopi villages resulting from the stock reduction plan put into

effect in 1943. Hopi representatives at the March, 1951 hearing

alleged that certain pemons affiliated with the Office of Indian

Affairs were endeavoring to prevent formation of a new Council.

The Hopis also complained that their children were not re-

ceiving an adequate education, that the Office of Indian Affairs
was partial to the Navajos in the determination of the Navajo-

Hopi rehabilitation program, that the "Window Rock Area Office

was not interested in them and that the Hopi Agency should be

restored and divorced from the Nava.jos. In a letter dated July 3,

1951, addressed to the .Commissioner, Associate Area Director

Walter O. Olson discussed each such complaint, and expressed
the view that none of them were meritorious.

By July, 1951, the total 1)Ol)Ulation of the Navajo Indian

Tribe was 69,167 (about six thousand within the 1882 reserva-

tion), as compared to a Hopi Indian Tribe population residing

within the 1882 reservation, of 3,200. The total acreage of the

Navajo Indian Reservation, plus the part of the 1882 reservation

lying outside of district 6, was then 15,508,033, as compared to

631,194 acres for the Hopis within district 6. Thus the Hopis

had about 4.4/% of the total Navajo-Hopi population, and were

permitted to occupy about 3.3/% of the combined land area avail-
able to the two tribes.

In the smumer of 1952 there was nmre trouble brewing along

the boundat'y of district 6. On June 8 of that year Area Director

Harper reported several complaints of Navajo livestock tres-
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passing, and one complaint that Navajo police were invading

Hopi country to enforce Navajo claims on the other side of the

boundary.

On April 9, 1954, the Commissioner of Indian Affairs reported

to Orme Lewis, Assistant Secretary of the Interior, that the

present resource base for both the Hopis and Navajos in the 1882

reservation was inadequate, but that relief might be obtainable

by economic development or the discovery and development of
mineral resources.

The Commissioner also stated that the entire Navajo Indian

Reservation surrounding the 1882 reservation is

"... overcrowded and overgrazed, and sufficient range is

not available to permit relocation of either Navajos or l=Iopis

to other area.,_ within the Navajo Reservation without caus-

ing further overcrowding and disruption."

In the Commissioner's view, the Navajos and Hopis were tradi-

tionally antagonistic and "successful administration at this time

requires a physical separaHon and clear definition of the rights
of the two tribes."

The Commissioner also stated, in the report to the Assistant

SecretarY that district 6 does not have an adequate supply of
wood for fuel and fence posts. "The establishment of any reser-

vation boundary," he wrote, "should consider the problem of such

basic needs as fuel, water, range and farmland." In the Commis-

sioner's view it was desirable to retain subsurface rights in joint

ownership until such time as their value and location is deter-

mined, as any division thereof prior to development "might later
prove unfair."

The Commissioner exprcssed the opinion that it would be ex-

tremely difficult and expensive to determine the Navajos and their
descendants who were in residence on the 1882 reservation on

October 24, 1936, when the ttopi constitution was ratified. Ac-

cording to the Commissioner, Navajos with rights in the 1882

reservation were also enrolled in the Navajo Indian Tribe, but

they should not be allowed to share in the assets of two reserva-
tions.

Commencing in 1954, and for each subsequent school year, a
careful enumeration was made under the direction of the Com-

missioner, of all school-age children on the Navajo Indian Reser-

Plf. 44t

Plf. 442

Def. Prop.
F.F. 148
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ration, and that part of the 1882 reservation outside of land

management district 6, as expanded in 1943. The school census
data were used by the Bureau of Indian Affairs to project tile

necessalT planning for school facilities, teachers and school per-

sonnel for the ensuing years. In making the annual school census,

however, there was no effort to segregate Navajos who were

living within the 1882 reservation from those who were living
outside that reservation. In fact the authorities who took the

census were not even aware of the exceutive order area.

According to the comprehensive Navajo school census taken in

1955 under the supervision of the educt_tion department of the
Bureau of India.n Affairs, there were 2,929 Nava]o childrcn then

living in the 1882 reservation. They were not listed separately
from the children of other areas but census officials were able to

determine this information by consulting data contained in the

censns records.

The mcthod of regulating traders on the 1882 reservation which
attained its final form in 1955, had its beginning many ),ears

before. Under the Acts of August ]5, 1876 (19 Stilt. 176, 25

U.S.C.. §26]) and March 3, 1901 (31 Stat. ]058, 25 U.S.C.,

§ 262), the Commissioner had sole power and authority to ap-

point traders to the Indian tribes and to make rules and re_fla-

tions governing their selection and operations. General regulations

governing licensed traders on any Indian reservation were prom-

u}gatcd on June 29, 1927. On June 1, 1937, special regulations

covering tr,_de on the Navajo, Zuni and 1882 reservations were

promulgated, and were thereafteramended from time to time.

On March 20, 1948, the Navajo Tribal Council adopted a reso-

lution purporting to regulate traders on the Navajo Indian

]_eservation.On May 20 of that year, Martin G. White, Solicitor

of the Department of the Interior,rendered allopinion in which

it was stated that insofar as tribal lands were concerned, the

consent of-the tribe to the use of land for business purposes

must be obtained, as provided for in the regulations.Thus, the

Solicitorruled, the Navajo Tribal Council may act concurrently

with the Secretary in the issuance of traders'permits contain!ng

appropri,ntcconditions relating,among other things, to the pay-

ment of rent.

On Jannary I, 1955, the Commissioner approved resolutionsof

the Navajo Tribal Council, adopted in 1954, relating to traders'

FCHP01190
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leases and setting rental rates. Under lhese procedures the Nav-

ajo Tribe granted leases to traders on that part of the 1882

reservation outside o l_ district 6 as well as on the Navajo Indian

:Reservation, sueh leases being approved by tile Superintendent

of tile Navajo Agency.

Def. Prop.
The proceeds received from these leases, nine of which were in v.e. 3oo.

existence ill 1958, were paid into the Navajo tribal treasury. This 301,_0_
Def. 1014

was dram notwithsta.nding the direction of the Navajo Area
Plf. Obj. 77

Director, W. Wade Head, on September 17, 1957, addressed to

the General Supcrintendent of the Navajo Agency, that any such
Pll'. Ex. 302

rentals should be held in escrow pending final determination ef

Navajo and Hold rights in tile area outside district 6 and withiu
the 1882 reservation, v._20e;

The reference to _mtivity by the Navajo Trihal Council makes

it pertinent to note that during all of the time that Navnjos re-

sided within the 1.882 reservation, they had the s,qme representa-

tion in the Navajo Tribal Council as was accorded Navajos
residing outside that reservation.

By the summer of 1958, the l:lopi population in the 1882 reset- Def._006

vation was probably something in excess of 3,200. _[ost of them
Plr. F'rop.

res de] within district 6, as expanded in 1943. A few had homes, 1_'.1;'.91

farms or grazin_ lands in adjoining districts on the 1882 reser-
vation.

Other Hopi ac|ivitit_s then being carried on outside district 6,

as expanded, included wood cutting and gathering, the gather-
ing of plants for medicinal, eeremoni,ql, handicraft and other

purposes, the visiting of ceremoniM and eagle shrines, and a
limited amount of hunting.

By the summer of 1958, the Navnjo population on the 1882

reservation was about 8,800. This did not include tile very few

Navajos then living within district 6 as expanded in 1943. The

places of residence of the Navnjos within the 1882 resmwation

were scattered quite generally over the entire area out.side of

district 6. Government schools for Navajo children were then

being maintained within the 1882 reservation at Pinyon, Smoke rt. m6

Signal, White Cone, Sand Springs, Dinnehito Dam and Red Lqke.

The legislation enabling Hopis and Navajos to seek a court

deternfination of their respective rights in the reservation area

was enacted on July 22, 1958, 72 Star. 402.
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IN THE UNITED STATES DISTRICT COURT FOR

THE DISTRICT O]_ ARIZONA

DEWEY HEALING, CHAIRMAN OF THE HOPI TRIBAL

COUNCIL OF TiLE HOPI INDIAN '.['BABE, FOR

AND ON BEHALF OF THE I:[OPI INDIAN TRIBE,

INCLUDING ._xLL VILLAGES AND CLANS THEREOF,

AND ON BEHALF OF ANY A_MD .ALL HOPI

INDIANS CJLAIMING 2_NY INTEREST IN THE

LAreS DESCRIBED IN THE EXECUTIVE ORDER

DATED DECEMBER 16, ]882,

Plaintiff,
VS.

PAUL JONES, CHAIRX_IAN OF THE NAVAJO TRIBAL

COUNCIL OF THE NAVAJO INDIAN Tress FOR

AXD ON BEHALF OF THE NAVAJO INDIAN

TRIBE, INCI,UDL'qG ALL VILIAGES AND CLANS

THEREOF, AND ON BEHALIe Ole ANY AND .ALL

NAVAJ0 INDIANS CLAIMING .ANY INTEREST IN

THE I_ANBS DF_CRIBED IN THE ]_XECUTIVE

ORDER DATED DECEMBER 16, 1882; ROBERT

F. ]2_F2qNEDY, ATTORIX'_Ey {_]ENER_**I, OF TIlE

UNITED STATF_% ON BEHALF OF THE UNITED

STATES, Def enda_ Is.

No. Civil

579

Prescott

The court having considered all of the evidence and being fully

advised makes and enters the following findings ot' fact and
conclusions of law.

FINDINGS OF FACT

Jurisdiction

1. This United States District Court for the District of Ari-

zona, comprised of three judges and convened in the manner

authorized by section 1 of the Act of July 22, 1958, 72 Stat. 402,

and 28 U.S.C., section 2284, has jurisdiction to entertain and

determine this action.
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Pa.rtles

'2. Phfintiff .Dewey Healing is the duly attthorized chairman

el' the Hopi Tribal Council of the Hopi Indian Tribe and ap-

pears herein for and on behalf of said tribe, including all

villages and clans thereof, and on behalf of any and all Hopi

Indians claiming any interest in the lands described in l)ara-

graph 4 of these findings of fact.

3. There are two defendants one of whom is Patti Jones, the

duly authorized chairman of the Navajo Tribal Council of t m

Navajo Indian Tribe. He appeal_ herein for and on behalf of
_aid tribe and every member thereof, and £or each and every

Navajo Indian using and occup_,ing, or who has or has had

any claim of an), right, title or interest in the use and occupancy

of, an), part, parcel or portion of the ]ands described in para-
graph 4 of these findings of fact. The other defendant is the

Attorney General of the United States, on behalf of the United
States.

N(durc of the Case

4. At issue in this action are tim competing claims of the

Navajo and Hopi Indians and their respective tribes in and to
the lands described in an executive order issued on December

16, I882. b.v President C,hestcr A. Arthur. This order reads:

Execut._vc Mansion,

December :16. 1SS2.

"It is hereby ordered that the tract, of country, in the

territory of Arizona, lying and heing within the following

descrihed ])ollnd,nrics, viz: bee-,' nning on the one hlmdrcd and

tenth degree of longitude west from C}rcenwich at a point

36* 30' north, thence due west to the one hundred and

eleventh degree of longitude west, thence due south to a

point of longitude 35 ° 30' north: thence due east to the one

hundred an,] tenth degree of longitude west, thence due

north to the place of beginning, be and the same is hereby

withdrawn from settlement and salt, and set. apart for the

use and oecupanq_, of the M:oqni, and such other Indians as

the Secretary of the Interior may see fit to settle thereon.

CHE_TER A. ARTHUR."

5. By inadvertence the land description set out in the order

of December 16, 1882, makes reference to "longitude 35 ° 30'
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north," whereasthe refereneeslmuh]havebeento "h_titude :350

30" north." As correctly described lhc trm:t, situated ill what is

ne*w noMhe_stern Arizoml, is r,,etm_'uhw, heing about seventy

miles Iollg, north to ._outh, ;ind fifty-five lllilog wide. l-t comb/ins

:q,proximately 2,500,000 titres, ;,r 3,900 st0mre nliles.

6. By section :1 of the Act oil :[uly 22, ]958, Ihc ]a.ds

described ill the Executive Ocder of ])ecembel. 16, ]882, we,e

declared to be held by the United Stlucs in trust for the I[opi

Indians i,id such other Indimas, it: any, as I,hereioforc had been

settled thereon I)3: the Seeretnry of the Interior pursulmt tn su,:h
executive order.

7. By the s,tnie seetion of the ]958 aet, the Navajo _,ld Flop|

Indian Tribes, _let.ing through the chairmen of their respective

tribal, cerise|is for alid on llehall! oil the tribes, includin_ nil

villages lind el|illS tilereof, lind Oll behalf, ol3 aiD' Nii_,'ilj0 (ir l lopi

lndians elilillllnl_, lilt interest in the al'(!il sol; ilside by the oxec.u-

tire order dated Decenlller 16, ]882, a.nd the ._4lttorll0y General

Oil heha]i! of the Uiii/ed States, were. _iuthorized to eommeiieo.
or defend hi file United _till:es District Co/irt. 7or tile Dist.i'iet

_lP ±_ii'izoll_l, t,oini'lri_ed ot] three, ;iudges _lliC] t.OllVei]ed ill aee.rd-

ali__,o with the 1)rnvisions of 2,'3 U.R.0., sect:ion 7284, an aetlon

against each other filial lilly 0tile|" tribe of Indians claiming ally
interest in r,r to the _wca described in such executive order:

"... ±'or the I.li'pose o1:.(leiel'niining the i'ighls; aild hito.r-
esls (if sold parties in filial to S_li(] lilnd,_ alld qlliOlin 7 lille

thereto in the tribes or :Indi,_ns establishing such ehfim,_

l)lll'Stlant t0 Sllch Executive Order us may lie jllSt. ,_nd I';iii'

in ]_iw ;llld equity..."

8. Under section 2 o£ the :1958 act, the court war ,_uthnrized

to determine whether the Navnjo Indiml Tribe or hldividuill

Navajo Indians ha.re tile exclusive interest in ally lands within

thllt reservation, it. 1)cing provkled flint ]nnds, if any, in which

that irillo or indivkhml :[nt]iails 1;herc.ot! ore detel'nlined to h.ivn

the exclusive interest shall thereafter be a part of tile Nava.io

Indian Reservation. Likewise, and under tile same section o:t_ the

]95R act. the court w=,s authorized to determine whether, the Hnpi

Indian Tribe, including any Hop| village or elan there,if, ,r

im]ividu_fl Hol)i :1ndi_lus have the exehlsive interest in _my hlllds

within ll-,e res,_rvali-n, it hcing l,rovided tilllt ]ands, if any, in
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which that tribe, 02' any village, clan 02' individual Indians
thereof at'c determined to have the exclusive interest shall

thcrea:t:tcr be a reservation for the Hopi Indian Trihe.

9. This action was instituted pursuant to the authority and

jurisdiction thus conferred aud for the purposes thus described.

The words "Navajo" and "Navaho" refer to one and the same

Indian people. The words "Moqui'" and "Hopi" refer to one and

the same Indian people.

Claims of Parties

10. Plaintiff claims that. all of the lands described in the

order of December 16, 1882, arc held in trust by the United

States exclusively for the ttopi Indians and that neither the

Nav_jo Indian Tribe and its villages, clans or individual mem-

bers, nor any other Indian or Indian tribe, village or clan, has

any estate, right, title or interest therein or any part thereof.

Plaintiff seeks a decree of this court quieting title to all of these

lands in the United States in trust exclusively for the ttopi

Indians.

11. Plaintiff £urther claims that if (but not conceding) some

Navajo Indians have been settled on the reservation lands in the

manner provided in the order of Dceember 16, 1882, rights and

interests thereby acquired, if any, do not inure to the benefit of

the Navajo Indian Tribe in general, or to Navajo Indians who

have not been settled on the reservation, but onl_v to the group

of Navajo Indians actually settled thereon and to their descend-

ants, collectively. Plaintiff also claims that such righis and

interests, if any, acquired by a group of Navajo Indians, are

not exclusive as to any part of the reservation area, but are

co-extensive with those of the ttopi Indians.

12. Defendant Jones concedes that the United States holds in

trust for the Hol,i Indians a portion of the executive order lands,

constituting about 488,000 acres and including the Hopi. villages

located on three mesas, situated in the south central part of the
executive order reservation. The lands so conceded to be held

in trust for the Hopi Indians are described as follows:

"Beginning at. the northeast corner of section 19,. township

1i . ,28 north, range 14 east, Gla. and Salt River Meridian, Ari-

zona, on the southeast bank of the Dinnebito Wash, surveyed ;

thence in a southeasterly direction to the northeast corner of
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township 25 north, range ]7 east; thence in a northeasterly

direction to the northwest corner of section 33, township 27

north, range :19 east, survey of July, ]891; thence due east

four miles to the northeast corner of section 36, township
27 north, range :19 cast, survey of July, :1891; thence in a

northeasterly direction to the northeast corner of section 30,

township 27 north, range 20 east. resurvey of July,, ]910;

thence in a northerly direction approximately ].6 miles to

the northeast corner of section 6, township 29 north, range

20 east, nn._urveyed; thence west approximately 7 miles to

the southwest corner of township .':10 north, range 19 cast;

thence north 2 miles to the northeast corner of section 25,

township 30 north, range 18 east. survey of March. :1909:

thence west approximately 20V, miles to the point of inter-
section of the southeast bank of the Dinnebito Wash with

the section line between sections 22 and 27, township 30
north, range 15 east. _nrvey of l_{ay, ],009; thence down the

southeast bank of the Dinnebito Wash to tim paint of

beginning."

13. 1)ef,mdant Jones claims that all of the lands defer]he,]

in tile order of December 16, 1882, except that which is described

in para.a'ral,h 12 of these findings of fact, are held in trust by

the United States exclusively for the Navajo Indian Trihe. No
claim is made on behalf of any memher of the, Na.vajo Indian

Tribe, or any Navajo Indian using or occupying, or who has o1"

has had any claim of any right, title or interest in the use and

occupancy of, m_y part, parcel or portion of the lands deserihcd

in the order of December ]6, 1S82, except as a beneficiary under

the Navajo tribal claim. IYe seeks a decree of this court quietin_

title to all of the executive order lands, except those described

in paragraph :12 of these flndin_ of fact, in the United .qtatcs

in trust exclusively for the Navajo Indian Trihc.

14. Defendant United States, tile conceded trustee of all the

lands described in the order of December 16, 1882, claims no

beneficial interest therein. As.suming the position of stakeholder,

it takes, no position as between the claims of plaintiff and

defendant fronts and asserts no claim ou behalf of any other

Indian or Indian tribe. The United States, however, 6rizinally

contended that this court is without jurlsdietion because, in its

view, the rights and interests to be determined herein present a
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p.litieal and not a judickd question. This court has heretofore

rejeet.cd this eoatention. Hecdit_g r. Jones, 174 F. Supp. 2ll,

decided May 25, 1959.

15. Hereinafter, in these findings of fact. unless otherwise

indicated, references to "defendant" will mean Paul Jones, Chair-

man of the Navajo Tribal Council, and references to the "par-

ties" will mean Dewey Healing and Paul Jones, representing the

Hopi and Navajo Indians and Indian Tribes, respectively.

Establish nlo_t of E:r,ec_ttive Order
]¢e._crv,lion of De_enlbe, r 16, 1882

16. The executive order reserv_tion of December 16, 1882, was

established for the following purposes: (1) to reserve for the

I{opis sufficient living space as against advancing Mormon set-

tlers _md Navajos, (2) to minimize Navajo depredations ,qgainst

_Flol,is, (3) to l:,rovide a legal basis for eurhing white inter-

meddlers who were disturbing the Hopls, _md (4) to make avail-

able a reservation area in which Iudians other than I-Iopis could,

in the future, in the discretion of any Secretary of the Interior,

be given rights o_ use and occupancy.

3.7. It w_s the vffiei_d intention, in creating this reservation,

tlmt the Hol,i Indians wmdd immedi,_tely have, suhjeet to the

]imitation stated in the next succeeding paragraph of these find-

ings, the usu,ql Indian title in and to all parts of the described

area, whether or not tiaen actually used and occupied by them,

nnd withotlt the ueed of any action on the part of the Secretary,

express or implied, set.tlin.,.., them on the reservation or otherwise

confit'ming thoic rights therein.

18. N,twithstanding what is said in the next preceding p,qra-

graph of lhcse findin,_._, it was also the official intention to reserve

the authorit.v i_ the Secretary, acting within his discretion, sub-

s(,qtw))tly to settle other T))dians on the reservation or specified

points thereof, therehy eJecting wh,ttever limitation upon. or

reduction in, then existing Hopi rights of use and occupancy

the Secretary might rims desire to accomplish consistent with

the law in effect at the time the Secretary exercised such

reserved authority.

]9. in issuing the Executive Order of December 16,. 1882, it
was not the official intention therehy to grant immediate rights

of an)" kind or nature to Navajos then living upon or otherwise
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using or occupying an:y part of the reservation area. It was

the intention that any such Navajos would remain only by suf-

ferance, subject to being removed upon administrative direct.ion

unless and until thereafter settled on the reservation by the

Secretary l)ursu_mt to his reserved authority under tlle execu-

tive order. It was the intention that any Nawtjos thereafter

entering the reservation area, unless and until settled thereon

as stated above, would be trerpassers subject to removal upon
_dministrative direction.

8ettlemc.at of the Nava.jos in. tI_e 1882 Resort,orion

20. Navajo indians used and oeeupied parts of tile 1882 res-

ervatlon, in Indian ?.lshion, as their eontinning and permaneut

area of residence, from long prior to tile creation of the reserva-

tion in 1882 to .July 22, 1958. The Navajo popnl,qtinn in the

reservation has steadily increased all of these years, growin_

J_rom about three hundred in 1882 to about eighty-eight hundre,l

in 1958. Dm'ing the same period lhe Hopi polmlation in the

reservation increased from about eighteen hundred to something

over thirty-two hundred.

21. None of the twenty-one Secretaries of the Interior who

served from December 16, 1882 to July 22, 1958, or any offlclnl

authorized to so act on behalf of any of these Secretaries, ex-

pressly ordered, ruled or announced, orally or in writing, per-
sonally or through any other official, lhat, pursunnt lo the dls-

eretional 3, power vested in him under the executive order he had

"settled" any Navajos in the 1882 reservation, or had authorized

any Navajos to begin, or continue, the use and occupancy of the

reservation for residential purposes.

22. Prior to the years 1.909 to 1911, while the second allot-

meat project in the 1882 resem, ation was in progress, neither

the Secretary of the Interior nor any authorized representailve

of the Secretary, acting in the exercise of the authority reserved

m_der the executive order, expressly or by implication, authm'-

ized tile Navajo Indian Tribe or any Navajos whether or not

then living in the reservation area, to use and occupy any part

of the 1882 reservation for residential purposes.

23. The Act of March 1, 1907, 34 Stat. 1015. 1018, authm'-

ized the Secretars." nf the Interior to allot lands in severalty "to

the Indians of the Moqui I_cservation in Arizona," subject to
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the provisions o_ the Allotment Act of Fel)ruary S, 1887, 24 Star.

388. Pursuanl to this statute, and on September 16, 1907, the

Sccreiary authorized such a project.

24. On February 25, J909, M:attheu, W. 3]'urphy, the st)eeial

allotting,., agent, received instructions from Acting Commissioner
]R. (_-L Valentine which read in part as follows:

"Executive Order of Deeembcr 16, 1882, creates the 5[oqui

m' Hopi reserve fol' tile Moqui and such other Indians as

the Secretary of the Interior may see fit to settle thereon

:rod the Act of March ], 1907 (34 Star. L., 1021), author-
izes the Secreinry of t.he Interior to make allotments to the

Indians on this reservation in such quantities as may 1)e to

their best interest. There is ample authority, therefore, . . .

for making allotments in the ]_'[oqui rescrv,_tion to such
Navajo Indians as may he located therein and who intend

to remain in the reservation. If the Navajos decline to

accept allotments in the M:oqui reservation of the areas

specified herein they can be removed from the reservation,

but, in the interests of all persons concerned lhe Office

trusts that they will _gree to aeoept allotments there."

25. The instructions, quote,:] above, which the Acting Com-

missioner gave with respect to tile second allotment program

manil'estcd the intention of the Secretary, proceeding under his

authority to settle other Indians, as reserved in the executive

order, to confer upon Nava.ios then _,esiding in the 1882 _'eser-

ration who inte,ded to remain therein nnd who a_reed to accept

allotmcnt_ therein the right to use aud oecul)y the reservati.)n,

consistent with usnal Indian title, such rights of use and occu-

pancy, however, heing limited to parts of the 1882 reservation

not then used and occupied by Hopis. Such rights were not

extended to Navajos, though residing" in the reservation and

intending to remain therein, wire declined to accept allotments.

The latter were not recognized, pursuant to the authority re-

served in the executive order, or otherwise, as having any rights

of use and occupancy in the reservation. Not' were stleh rights
extended, at this time. to the Navajo Indian Trihe, as distin-

guished from individual Nav_jo Indians.

26. About three hundred Na_'ajos residing in the reservation
and who intended to remain there indicated a willinuncss to

receive allotments in the 1882 reservation. Each of them was
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designatedto receivea describedallotment.In 1911this second
allotmentprojectwasabandonedandnoneof lhe allotments to

Navajos or others were approved.

27. Tile record does not disclose who the three hundred

Navajos were who received tentative allotments in the period

from 1907 to 1911, or which of these Navajos, if any, were still

alive on July 22, 1958 _md living on the 1882 reservation, or

then had descendants livin_ in the reservation and, if so, who

such descendants were. It is therefore not possible to find that

any Navajos residing in the reservation on Jnl_' 22. 1958

derived rights of use and occupancy by reason of the action of

the authm'izcd representative of the Secretary, in the years 1909

to 1911, in conferring such rights npon three hundred Navajos

who agreed to accept allotments.

28. On M_ly 25, :1918, 40 Stat. 570, 25 IJ.S.C., § 211, was

enacted, l_rohihiting the oreation of any Indian reservation or

the making of any additions to existing roservations in tim States

of New _[exico an,] Arizona, except by Act of Congress.

29. On September 29, 1924, nn official ns high ns the Com-

missioner of India.n Affairs for the first time expressed an offlcial

view to the effect that Navajos had ri_'hts of use and occupancy

in the reservation. This was, in fact, the first of thirteen

inrtmmcs durin_ the twenty-_'ear period from 1924 to ]944. when
a Commissioner made an afficiM siatement or rulin,,., which

expressly, or hy ncccssat'y implication, recognized Navajos as

having rights in the 1882 reservation.

30. The statement of Septemher 29, 1924, was made in

answer to a protest which Hopi leaders had made against the

plan to convert the Keams Canyon facilities into a. school for

Navajo children residing" in the _.eservation. Referring to the

"such other Indians" provision of the executive order, fJommls-

sioner Charles H. Bm'ke said: "It is believed this lan_mge was

intended to permit Navajo Indians who had lived on the reserve

for many years to continue there."

81. In one respect there appears to he an ineonsisteney

between what the Commissioner said and what he did. By his

statement he seems to have indicated, in effect, that he war

settlblg in the rescrvatlc, n Navajos who had lived therein for

many years prior to 1882. But he was apparently, at the game

lime, making the school facilities at Keams Canyon available to
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all resident Navajo children without regard Io tile nmnbcr of

year:s I]:eir families had lived ill tile reservation. This is but
l]lc first of sevend instances in which the Commissioner, while

verbally seeming to indicate a limited exercise of the discre-

tionary power in favor of Navajos, sanctioned administrative
aetion consistent with a much broader exercise of such power.

32. The 1924 statement and the surrounding circumstances

have some tendency to indicate tbat some Navajos were then

settled in the reservation pursuant to an implied exercise of

authority under the executive order. This evidence, however, is
not sufficient to warrant a finding of {:act that Navnjo_ were

tlmn settled in the reservation.

33. By the Act of ]Karch 3, 1927, 44 Stat. 1347, 25 U.S.C.,

§ 3.08d. changes in the boundaries of reservations created hy
executive order for the use mad occupation of Indians were pro-

hibited, except by Act of Congress.

34. What is stated in paragraph 32 of these findin_ of fact

concerning a statement made b._, the Commissioner on September

29, 1924, is likewise true regarding a statement made by the

Commissioner on July 17, 1.030, to the effect that "... it has

always been considered that the Navahos have the right to rise

part of the reservation."

:35. Prior Io February 7, 1.(31, except 5-r the settl_ment of
tllrec hundred unidentified Navajos during 1909-1911, neither

the Secretary of the Interior nor any authorized rep,'esentativc

o[ the Secretary, acting in the exercise of the authority reserved
under the executive order, expressly or by implication, author-

izcd the Navajo Indian Tribe or any Navajos whether or not

then living in the reservation area, to use and oceups" any part
of the 1882 reservation for residential purposes.

36. On February 7, 1931. Indian Commissioner C. J. Rhoads

mffl Secretary of the Interior Ray L)nnan Wilbur, joined in a

letter to H. J. ttagerman accepting the recommendations made

b.v Hagerman and Chester E. Faris on November 20, 1930; that

the 1882 reservation be divided between Hopis and Navajos.

This 1931 blanket and all-inclusive recognition of Navajo rights

of use and oeeulmncy is explainable on no other basi_ than that

the Secretary, impliedly exercising the authority reserved to him

in the executive order, was then and there set.tlin_ in the 1882

reservation all Navajos then residing in that reservation.
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37. The events and official pronouncements between Febru-

ary 7, 1931 and July 22, 1958, indicate that all Navajos enter-
ing the reservation for purposes of permanent residence were

implicdly settled therein by the Secretary or his authorized rep-

resentative, at or shortly after the time of entry, and that ou

July 22, 1958, all Navajos residing in the 1882 reservation were
accordingly settled therein pursuant to the Executive Order of

December 16, 1882.

38. Beginning with the approval, on June 2, 1937, of grazing
regulations the authority for which rested in part on a resolu-

tion of the Navajo Tribal Council, dated November .°_4. 1935,

the Navajo Indian Tribe itself was impliedly settled in the 1,_,_2

reservation pursuant to an exercise of the authority conferred
by the Executive Order of December 16, 1882.

39. Implied Secretarial settlement of Navajos and the admin-

istrative policy of segregating Navajos from Hopis, were ini-

tiated at the same time. The implied settlement of Nava.jos in

the 1882 reservation was at all times subject to this segregation

policy. Accordingly, there was never ant administrative inten-

tion to settle Navajos in that part of the reservation in which

the Hopi population was eoncentrated, and neither individual

Navajos nor the Navajo Indian Tribe were ever so settled.

40. This limitation upon the area of Navajo ._cttlement was

not administratively fixed by the establishment of final and exaet

boundary lines until April 24, ]943. The boundary line was then

finally and exactly fixed by the Office of Indian Affairs in ap-

proving revised boundaries for land management district 6. as

proposed by Willard R. CenterwaI1, with certain modifications.

District 6. as so defined, was thus reserved exclusively for Hopis.

41. The boundary line of district 6, as approved on April 24.

1943, is as follows:

Starting st the section corner between Sections 3 and 4,

Township 28 North and :Range J4 East. This corner is
located 24.75 chains due South and then 54.35 chains due

West from Windmill M-174. The corner is steel and is lo-

cated on the West bank of the Dinehhito Wash. It is located

a few chains West of the wash. The houndary runs South of
this corner to the center of the wash which distance is about

2 chains. From the ahove mentioned corner the houndals,

runs North 25 ° ]0' West to Howell Mesa escarpment in
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Section 20, Township 29 North, Range 14 East. It then

goes in a northerly direction along said escarpment until

the Tuba City-Hotevilla road is intm_ected in the South half

of Section 28, Townsltip 30 North, Range 14 East. The

boundary then follows the road until it reaches the center of

the Dinehbito Wash about on the section corner common to

Seetions 22, 23, 26 and 27. Township 30 Nortb, Range 15

East. The bomldary tben follows the eenter of the Dinebl,ito

Wash in a northeasterly direetion until it interseets a line

going North 45 ° West from the quarter corner between

Sections 1.7 and 20, Township 30 North and Range 16 East.
This line is approximately 43 chains long. The boundary

thera follaws said line Southeast to tire quarter corner be-

tween Sections 17 and 20, Township 30 North, Range 16

East. The boundaka" then follows the section llne due ;East

from the said quarter comer for 4.5 miles to the section

corner eomln,-m to Sections 13 and 24, Township 30 North,

Range 16 E, and Sections 1.S and 19, Township 30 North.

Range 17 East, then turns an angle and goes North 42 ° East

for a distance of approximately 2.2 miles mltil the escarp-
ment on the East side of the valley is encountered in the

NWI,,_ of Section S, Township 30 North, Range 17 East. The

bounda.ry then follows this escarpment in a southerly direo-

tiou until the most southerly point in the escarpment is

reached in the E/2 of Section 16, Township 30 North. Range

17 East. The boundary then goes .4 miles South 23 ° East

at which point it reaches the Oraibi Wash in the NWr/4,

Section 22, Tox_mship 30 North. Range 17 East. The bound-

ary then follows the West bank of the Oraihi Wash in a

northeasterly direction until a point 200 yards above the

Hardroeks Diversion Dam is reached. The boundary then

turns an angle and follows a line South 57 ° 30' East for a

distance of approximately five miles until it l'eaehes the buck

pasture fence ira the SW1/,, Section 15, To_alship 30 North,

Range 18 East.

The boundal T then follows the buck pasture fence South-

westerly for approximately .4 miles in the NW1A, Section 22,

Township 30 North, Range 18 East. Thence Southeasterly

along the buck pasture fence for approximately .4 nfile in

the NW1/(t, Section 22, Township 30 North, Range 18 East.

Thence Northeasterly along the lmek pasture fence for ap-
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proximately 3 miles to a point in the NW1/_, Section 18,

Township 30 North, Range 19 East. Then Southeasterly

along the buck pasture fence for approximately 1 mile to

the SE1/._, Section 18, Township 30 North, Range 19 East.

Thence Northeasterly along the buck p,_sture fence approxi-
mately .2 mile to the point on the section line between the

SW quarters of Sections 17 and 18, Township 30 North,

:Range 19 East. Then South 76* 30' East following the

Existing Boundary fence to a point 1,879 feet due North

of Section corner between Sections 23, 24, 25 and 9_6, Town-

ship 30 North, Range 19 East. This section corner is lo-

cated near water well H ?11 which is known as Cat Sprin_.

Then South 54 ° J5' East following the Existing Boundary

fence to a point in Bingham's Lake approximately 8 miles

South of Latitude 36" 00' and 4.25 miles West of Longitude
110 ° 00'.

From this point in Bingham's Lake the boundary then

runs South 38 ° 00' West following the Existing Boundary
fence until it intersects the Jeddito Wash. The intersection

takes place at the same point as Longitude 110 ° 15' intersects

the wash. The boundary then follows the center of the wa.sh

to the point where the To_u_ship line between Townships 24

and 25 North intelsects the wash. The boundary then follows

the Township line due "West following the Existing Boundary

fence for 2.3 miles at which point it goes North 45 ° 57' West

following tile Existing Boundary fence for approximately
25.6 mires until it intersects the l)inehhito Wash at the same

point as the Township line between Townships 27 and 28

North. The boundary then follows the center of the Wash

8 miles up to the point where it intersects the line runni,_g

due South of the cornel" between Sections 3 and 4 Township
28 North, Range 14 East.

42. The Navajo Indian Trihe and all individual Navajos

residing in the area on July 22, 1958, were authorized to settle

in all parts of the reservation outside of district 6 as defined on

April 24, 1943, and neither the Navajo Indian Tribe nor indi-

vidual Navajo Indians were authorized to settle within that

district as so defined.

43. No Indians or Indian tribes other than Navajos were ever

settled in the 1882 reservation pursuaat to the authority vested

FCHP01205



220

in the Secretaryunder tlle ExecutiveOrder of December16,
1882,and no Indians o1'Indian tribesother than ttopis and
Navajos have any right or interest in the 1882 reservation.

Other E¢,e_tts and Circu'msta_lces Bearing upon Relative Rights

and l.aterests of Hopis and Nawljos in Part of Reservatio_

autside of District 6, _s Deflated in 1943

44. Only a very few ttopis have ever resided, or grazed live-

stock, in that part of the reservation lying outside of district 6,

as defined on April 24, 1943. During the years, however, they

have continuously made some use of a large part of that area
for the purpose of cutting and gathering wood, obtaining coal,

gathering of plants and plant products, visiting ceremonial

shrines, and hunting.

45. Congress at no time enacted legislation designed to, or

having the effect of, terminating Hopi rights of use and occu-

pancy anywhere in the 1882 reservation.

46. Beginning on Februal T 7, 1.931, administrative officials

followed a 1)olicy designed to exclude Hopis, for the most part,

from the part of the reservation in whi(_h Navajos were being

settled hy implied Secretarial action. At first they sought to

accomplish this by legislation in the form of a provision in the

bill which was to become the Navajo Indian Reservation Act of

1934. This attempt failed of realization. Thereafter, and begin-

ning about 1937, the administrative cffol_t to exclude Hopis from

the part of the reservation in which Navajos were being permitted

to settle, took the form of grazing regulations and a permit

system under which Hopi use of reservation lands was restricted.

47. In 1941, Indian Affairs offÉcials sought to formalize this

exclusion policy by means of an order of the Secretary of the

Interior defining areas of exclusive occupancy. But the solicitor

of the depal_ment, on February 12, 1941, ruled that this could

not be done without the consent of the Hopis, and no such

consent was sought or obtained. Despite this legal advice the

Office of Indian Affairs_ through enforcement of the grazing

regulations, and permit system, continued the practice of exclud-

ing Hopis without their consent from that part of the reservation

lying outside of,district 6,.insofar as residential or grazing-use
was concerned. ..
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48. Noneof theseadministrativeregulationsand practices,
however,weredesignedto affectwhateverrightsthe Hopis then

had in the entire 1882 reservation. This is established hy the

repeated and consistent representations made by administrative

officials during all of this period.

49. The failure of the Hopis, prior to thc settlement of

Navajos, to use a substantially larger part of the 1882 reserva-

tion than is embraced within district 6, was not the result of a

free choice on their part. It was due to fear of the encircling
Navajos and inability to cope with Navajo pressure.

50. Afte,' the official settlement of Navajos in the 1882 reser-

vation, the failure of the Hopis to make substantial use of the

area bcyond district 6 was not due to a lack of desire or a dis-

claimer of rights on their part, but to their exclusion from that

area by Government officials. Throughout this entire period they

continued to assert their right to use and occupy the entire

reservation area. These Hopi protestations would doubtless have

been even more persistent and vehement had it not been for the

constant assurances given to them by Govcrnmeut officials, that

thei,' exclusion from all but district 6 was not intended to preju-

dice the merits of the Hopi claims.

5]. As a practical matter, the Secretarial settlement, of Nava-

jos in the part of the 1882 reservation outside of di.qtrict 6, even

without Governmental restraint, probably would have greatly
limited the amount of surfacc use the Hopis could have made of

that part of the reservation. But there still would unquestionably

have hcen a substantial nmvement of Hopis into the area had it

not been for the ad,ninistrative barrier and improper Navajo

pressure.

52. Neither before nor after the Secretarial settlement of

Navajos, did the _Iopis abandon their previously-existing right to

use and occupy that part of the ].882 reservation in which
Navajos were settled.

CONCLUSIONS OF LAW

1. This United States District Court for the District of Ari-

zona, comprised of three judges and convened in the manner

authorized by section 1 of the Act of July 22, 1958, 72 Stat.

402, and 28 U.S.C., section 2284, has jurisdiction to entertain
and determine this action.
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2. By theforceandeffectof theExecutiveOrderof December
16,1882,andwithoutthe necessityof any concurrentor subse-
quentact of the Secretaryof the Interior settling it theret-,m
andwithoutrestrictionto the partsof the reservationthenuse,]
and occupied by it, the Hopi Indbm Tribe, on December 16,

1882, for the common use and benefit of the Hopi Indians, ac-

quired tim non-vested right to use mid occupy the entire reserva-

tion described hi that executive order, both as to the surface and

subsurface including all resources, subject to the paramount title

of the United States, and suhject to such diminution in the rights

of use m_d occupancy so acquired as might thereafter lawfully
result from the exercise of the authority reserved in the Secre-

tary to settle other Indians in the reservation.

3. Neither the Na.vajo Indinn Tribe nor any individual

Navajo Indians, whether or not living in the reservation area

in 1882, gained any immediate rights of use and occupancy there-

in by reason of the issuance of thc Executive Order of December

16, 1882, or by reason of any other fact or circumstance, save

and except by the exercise, after December 16, 1882, of the au-

tlmrity reserved in the Secretary of the Interior, und,_r the

Executive Order of December 16, 1882, to settle other Indians
in that reservation.

4. Prior to the years 1909 to 1911, neither the Secretary o£ the

Interior nor any authorized representative of the Secretary, acting

in the exercise of the authority reserved under the executive order,

expressly or by implication, settled the Navajo Indian Tribe or

any individual Navajo Indians anywhere in the 1882 reservation.

5. In the years 1909 to 1911, the Secretary of the Interior,

acting through his authorized representative, impliedly settled in

the 1882 reservation about three hundred individual Navajo
Indians who then resided in the reservation and intended to re-

main therein, and who had agreed to accept allotments therein

of land not then being used or occupied by Hopi Indians, but

since these Navajo Indians are unidentified in this record, and

since it is not established in this rccord that any of these three

hundred Navajo Indians or their descendants, also unidentified,

were residing in the 1882 reservation on July 22, 1958, the

settlement of such Indians in 1909-1911, created no rights of use

and occupancy which are cognizable in this suit.

6. Except for Navajo Indians, if any, who may have been

settled in the years 1909-1911 in that part of the 1882 reservation
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referred to in this paragraph, and whose rights in any event are

not now cognizable, neither the Secretary of the Interior nor

any authorized representative of the Secretary, acting in the
exercise of the authority reserved under the Executivc Order of

December 16, 1882, ever expressly or by implication settled the

Navajo Indian Tribe or any individual Navajo Indians ill land

management district 6 of the 1.882 reservation, as such district was

defined on April 24, 1943, such district being described in para-

graph 41 of the findings of fact herein.

7. Begbming on February 7, 1931, and continuing to July

22, 1958, all Navajo Indians who entered that part of the 1882

reservation lying outside of district 6, as defined-on April 24,

1943, for purposes of permanent residence, were impliedly set-

tled therein by the Secretary of the Interior or his authorized

representative at or shortly after the time of entry, and on July

22, 1958, all Navajo Indians then lemdmg in tile indicated part

of the 1882 reservation were accordingly settled therein pur-

suant to the Executive Order of I)ccember 16, 1882.

8. Beginning on June 2, 1937, the Navajo Indian Tribe, for

tile common use and benefit of the Navajo ]ndians, was im-

pliedly, settled iu that purr of the 1882 reservation lying outside

of district 6, as defined on April 24, 1943, l)urstlant *o the valid

exercise of the authority eonfc,'red iu the Secretary by the Execu-

tive Order of December 16, 1882.

9. No /ndians or Indian tribes other than Navajos were ever

settled in the 1882 _'eservation punsuant to the authority vested

in the Secretary of the Interior under the Executive Order of

])eeember 16, 1882, and no Indians or Indian tribes other than

Hopis and Navajos have any right or interest in the 1882 reser-
vation.

10. On July 22, 1.058, the ]:]opi Indian Tribe, for the common

use and benefit of the I-[opi Indians, had the exclusive interest

188_ reservation lying inside distri(et 6,in and to that part of the ,_o

as defined on Ap,'il 24, 1943, subject to the trust title of the

United States, and pursuant to seetiou 2 of the Act of July 22,

1958, such area is accordingly a resevvation for the I-Iopi Indian

Tribe.

11. The rights of the Hopi Indian Tribe, acquired on De-

cember 16, 1882, under the executive order of that date, to use

an.:l occupy the entire 1882 reservation for and on behalf of tlle
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Hopi Indians, were never tei, minated by Congressional enact-
ment, administrative action, or ab'andonment, but after Febr_lary

7, 1931, the Hopi Indian Tribe was validly required to share

equally with settled Navajo Indians and, after June 2, 1937,
with the settled Navajo Indiau Tribe, tile use and occupancy of

that part ot_ the reseYvation in xvhieh individual Navajos and the

Nava.jo Indian Tribe were validly settled.

1.2. The virtual exclusion of Hopi Indians. accomplished hy

administrative action extending from 1937 to 1958, fr,_m al_e and

occupancy, for purposes of residence and grazing, of that part
of the 1882 reservation lying outside of district 6, as defined on

April 24, 1.943, has at all times been illegal.

13. Neither the Navajo Indian Trihe nor any indivi_lual

Navajo Indians have the exclusive interest in and to any part
of the 1882 reservation.

1.4. The Hopi Indian Tribe and the Navajo Iudian Tribe, for

tim common use and benefit of their respective membel.'S, but sub-

ject to the trust title of the United States, have joint, undivided,

and equal interests both as to the surface and suhsurfaee, in-

eluding all resources, in and to that part of the reservation lying
outside of land management district 6, as defined on April 24,

1943, and described in paragraph 31 of the findings of fact

herein.

15. The quieting of title in and to the lands within the 1882

reservation, in the Hopi and Navajo Indian Tribes, in accord-

ance with the conclusions of law stated above will be just and

fair in law and equity.

FREDERICK (_. HAMLEY, Circuit Judge,

LEON R. YANI;WICH, District Judge,

JAM_ A. WALSS, District Judge.

September 28, ].962
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IN Ttl]'_ UNITED STATES])[STRICT COURTFOR
THE DISTRICTOF AR]ZONA

DEWEY _IE&LL'qG) CHAIR]_IAN OF THE HoPI TIIIBAI,

COUNCII, OF THE HOFI INDIAN TRIBE, FOR

AND ON BEHALF OF THE _[OPI INDIAN TRIBE_

INCLUDING ALL _TILLAGE.S AND C[,ANS THEREOF,

AND ON BEHAI,F OF ANY AND ALI, ]-IoPI

INDIANS CI,AIMING .ANY INTEREST IN THE

LANDS DESCRIBED IN THE EXECUTIVE ORDER

])ATED ])ECEMBER 16, 1882,

Plaintiff,

¥S.

PAUL JON_:S, |_JHAIRi%IAN OF TItlE NAVAJO TRIBAl,

COUNCIL OF THE NAVAJ0 INDIAN TRIBE FOR

AND ON BEHALF 0F THE NAVAJO INDIAN

TRIBE, INCLUDING AI.,L VII.I.-'_GE.S AND (-_LANS

THEREOF, AND ON BEHAI,F OF ANY M'rD ALL

NAVA.IO INDL'_NS CLAIMING ANY INTEREST IN

TI-IE LANDS ])ES_RIBED 1N THE EXECUTIVE

ORDER ]')ATSD DEC_i',tBEI¢ 16, 1882; ROBF.RT

F. ]%ENNEDY, ATTORNEY (_ENERAL OF THE

UNITED STATES, ON BEHALF OF THE UNITED

STATES, D ef el_da_z ts.

No. Civil
579

Prescott

JUDGMENT

This cause having been submitted to the court on August 2,

]961, following trial, oral argument, and the filing of proposed
findin_._ of fact, objections thereto, and briefs, and the com't

having nlade and entered its tindings of fact and conclusions

of law, now therefore it is hereby declared, adjudged and decreed
that :

1. The Hopi Indian Trlbc, for the common u_ and benefit of

the Hopi Indians, hut subject to the trust title of the United

States, has the exclusive right and interest, both as to the surface

and subsurface, including M1 resources, in and to that pal't of

the executive order reservation of December 16, 1882, lying within
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land management district 6, as defined on April 24, 1943, the

said district 6 1.:clng descril,ed as follows:

Starting at the section corner between Seetions 3 and 4,

Tin,reship 28 North and Range 14 East. This corner is
located 24.75 chaius duc South and then 54.35 chains due

West from "Windmill _I-1.74. The corner is steel and is

located on the _Ve_t bank of the Dinehhito "Wash. It is

located a few e.hains West of the wash. The lmundary runs

South of this cor,mr to the center ot: the wash which dis-

lance is about 2 chains. From t.he above mentioned corner

the }mundar.v runs North 25 ° 10' West to Howell _'[esa

cscarpment in Section 20, Township "'9 North, Range 14 East.
]t then goes in a northerl.v direction along said escarpment

until the Tuba City-Hotevilla road is intersected in the

South half of Section 28, Township 30 North, Range 14 East.

The boundary then follows the road until it reaches the
center o£ the Dinehbito Wash about on the section corner

COlnmon to Sections 22, 23, 26 and _'27, Township 30 North,

Range 15 East. The bounda,'y then follows the center of

the l)inehbito _Vas}, in a northeasterly direction until it

intersects a line going North 45 ° West from the quarter

corner between Sections 17 and 20, Township 30 North and

:Range 16 East. This line is apln'oximatel.v 43 chains long.

The boundary then follows said line Southeast 1o the quarter

corner between Sections 17 and 20, Township 30 North,

Range 16 East. The l*oundary then follows the section line

due East f:rolll the said quarter corner for 4.5 miles to the

section corner common to Sections 13 and 24, Township 30

North, Bange .16 E. and Sections 18 and 19, To_mship

30 North, Range 17 East, then turns an angle and goes

North 42 ° East for a distance of approximately 2.2 miles

until the escarpment on the East side of the valley is en-

countered in the NW1/4 of Section 8, Township 30 North,

Range 17 East. The boundary then follows this esearl)menl.

in a southerb" direction until the most southerly point in the

escarpment is reached in the E/2 of Section 16, Township 3{)

North, Range 17 East. The boundary then goes .4 miles

South 23 o East at which poiut it reaches the Oraihi Wash

in the NW_/i, Section 22, Township 30 North, Rauge 17 East.

The boundalT then follows the West bank of the Oraibi Wash

in a northeasterly direction until a point 200 yards ahove the
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Ha]'droeks l)ivcrsion l)anl is re.aehe]. The _oun,:lnry th,m

turns an angle and fn 1)ws a line .q-uth 57 ° 30' East for a

distance of approximately five miles until it reaches the

huek pasture :fence in the ,q-'W_,.{i,Section 15, Township 30

Norlh, _;illgO 1,_ ]{ast.

The botlnd,'ll T then follows the buck pli.stnre t'enee _otlth-

westerly for npproxinlately .4 miles ill tile N'W1/.!, Section 22,

Township 30 Nm'th, ]hinge 18 East. Thence Southeasterly

along the lulek pastul'o 4.'olieo for allPl'oxinlntely .4 mile in

the N\VI/:'I, _oeti:n_ -,.,°° Township 30 North, Range ]8 ]'inSt.

Thence Norl;heastcrly along I.he buck pasture fence for approx-

hnately 3 miles to a point hi i.he. NXV1,/4, fge.etion 18, Town-

ship 30 North, Range 19 F, ast. Then Southeasterly along the

, _ "l/IJuok paStl.lro /_cneo. Per approxhna.te]v ] mile to the .. '_i4,

Section 18, Townshil) .30 North, I_llli_,'e ]9 l;_*ilSi_, qhen.e

Northeasterly along the Imek pasture fence apl)raxim'lh.'ly .2

mile to lit<; point on the section line hetween tile ,q.'W (Inal:tcrs

of Se:t'OIs 17 and IS, rl'ownshilJ 30 North, l>_ange 19 East.

Then South 76° 30' East following the Exist.ill<Z Boundary
fence tO a point " _'( , ".I,Sf. feet due North of _l_CtOl oorller

I;eiween Sections 2'.:1, 24, 25, lind 96, Townshil) 510 North,

Range 19 l'3t_st. This section corner is located neae water well

H 11 which is known as Cat Springs. Then South 54 ° 15'
Ensl: following l:he ]Tlxlstin.,.., Boundary fence to a point in

glnghllnl's Lake al)proxinlately 8 miles South of .lJalitude

36 ° 00' and 4.25 miles ]\rest of Longitude 110 ° 00'.

From this point in Bingham's Lake the bonndary then runs

South 38 ° 00' West following the Existing Boundaiw fence
until it intersects the Jeddito Wnsil. Tim intersection takes

plae.e at the same point as Longitude 110 ° 15' interscet, s _che

wash. The boundary then follows lhe center of the wash to

the point where the Township line between Tmvnships 24

and 25 North intersects tile wash. The holindlil'y then follows

/lie Townshi I) line dlle \\rest folh)wing the Existing 13ound,<n'y

fence for 2.3 miles lit which point it goes North 45 ° 57' West

following the Existing Boundary fence for <_pproximately
25.6 miles until it intersects the ])inehbito \Vlmh <at tilt

same point as the Township line between Townships 27 and

"28 North. The bmmdary then follows the center of the Wash

8 miles up to the point whet,,, it interseets lhe line I'linlllng
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due South of the corner between Sections 3 and 4 Township

28 North, Ilange 14 East.

2. Title ill and to the part of the 1882 reservation described

in thc preceding paragraph of this judgment is quieted in the

I-lopi Indiml Tribe for the common use and benefit of the Hopi

Indians, subject to the trust title of the United States, and such

hind is henceforth a reservation for the Hopi Indian Tribe.

3. The I-Iopi Indian Tribe and the Navajo Indian Tribe, for

the common use and benefit of their respective members, but

sul,jcct to the trust title of the United States, have joint, un-

divided and etlna| rights and interests both as to the surface and

subsurface, including all resources, in and to all of the execu-

tive order reservation of December 16, 1882, lying outside of the

boundaries of hind management district 6, as defined on April

24, ]943, such boundaries being described in paragraph 1 of this

judgment, and title in trod to all of that reservation except the

described district 6, is accordingly quieted in the Hopi Indian

Tribe and the Navajo Indian Tribe, share and sharc alike, subject

to the trust title of the United States, as a reserwLtion.

4. No Indians or Indian tribes other than Hopis and Navajos

have any right or interest in and to any part of the executive

order reservation o12 December 16, 1882.

FRP._EmCK G. Ha_mEY, Circuit Judge,

Lgo_ R. YA_KWmU, District Judge,

Ja_tEs A. WaT.SH, District Judge.

September 28, 1962
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