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IN THE

Supreme Conrt of the Muited States
Ocroeer Trrm, 1962

No.

Pavn Jowrs, Chairman of the Navajo Tribal Counecil of
the Navajo Indian Tribe, ete., Appellant,

V.

Dewry Heavixg, Chairman of the Hopi Council of the
Hopi Indian Tribe, ete., and Rosgrr T. Ke~nxNEDY,
Attorney General of the United States, on helalf of
the United States.

Appeal from the United States District Court for the
District of Arizona

JURISDICTIONAL STATEMENT

OPINIONS BELOW

The opinion of the court below on the merits, less the
appendix thereto, is reported at 210 F. Supp. 125. It is
filed here under a separate cover marked Appendix A, all
of which is hercinafter cited as ““Op.”” Appendix A also
includes the appendix to the court’s opinion, wherein is
set forth a chronological account of the Navajo-Hopi con-
troversy (Op. 107-203) ; the court’s findings of fact and
conclusions of law (Op. 207-224); and the judgment
(Op. 225.228).
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The opinion of the court below dismissing the first
defense of the United States, which challenged the juris-
diction of the court ¢n the ground that a political question
was involved, is reported at 174 F. Supp. 211

JURISDICTION

1. This was an action brought pursuant to Section 1 of
the Act of July 22, 1958, Pub. L. 85-547, 72 Stat. 403
(infra, p. 4).

2. The judgment of the specially constituted three-judge
district court (Op. 225-228) was entered on September 28,
1962. The notice of appeal was filed in the distriet court
on November 27, 1962.

3. The jurisdiction of this Court to review the order of
the specially constituted three-judge distriet court is eon-
ferred by Section 1 of the Act of July 22, 1958, Pub. L.
85-547, 72 Stat. 403 (infra, p. 4).

4. By orders of Judge Walsh of the court below, dated
January 16 and Mareh 20, 1963, respectively, the tiine for
docketing the case was extended first to Mareh 27, and then
to April 26, 1963.

QUESTIONS PRESENTED

1. By Executive Order dated December 16, 1882, approx-
imately 2,500,000 acres of public land were set apart for
the use and occupancy of the Hopi Indian Tribe ‘‘and
such other Indians as the Secretary of the Interior may
see fit to settle thereon.”” After finding and holding that
members of the Navajo Indian Tribe had heen settled by
the Sccretary of the Interior on certain portions of the
1882 Executive Order Area in question, the court below
decided that the Navajo Indian Tribe held such lands only
as ““joint, undivided, and equal”’ tenants together with
the Hopi Indian Tribe.

The first question presented is whether, in view of the
terms of the Fixeentive Order (and all of the other cirenm-
stances involved), the court erred in holding that the
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Navajos, who admittedly were the only Indians falling
within the description of ‘‘such other Indians as the
Secretary of the Interior may see fit to scttle thereon,”
were entitled only to ‘“joint, undivided and equal”’ tenaney
together with the Hopis, or whether, as eontended by the
Navajos, they were entitled to an exclusive interest in
those areas of the 1882 Fixeeutive Order Area on which
they had been scttled by the Secretary of the Interior,

2. The conrt below found and held that the Navajos were
settled Dby the Secretary of the Interior in 1931 on all
portions of the 1882 IExceutive Order Area not occupied
by Hopis. In 1936 and again in 1943, the Secretary of
the Interior extended the line of authorized Hopi use and
occupancy at the expensc of the Navajos, and the court
helow held that the Hopis were entitled to an exclusive
interest in the lands authorized to be occupied by them
as those lands had heen demarcated by the 1943 boundary.

The second question presented is whether, after the
Secretary of the Interior had scttled the Navajos on certain
lands in 1931, he had authority thercafter, in 1936 and
1943, to unsettle them pro tantfo.

EXECUTIVE ORDER AND STATUTES INVOLVED

1. The Executive Order of December 16, 1882, is as
follows:
“Exceutive Mansion,
“‘December 16, 1882,

“Tt is hereby ordered that the traet of country, in
the territory of Arizona, lying and being within the
following deseribed boundaries, viz: beginning on the
one hundred and tenth degree of longitude west from
Greenwich, at a point 36° 30’ north, thence due west
to the one hundred and cleventh degree of longitude
west, thenee due south to a point of longitnde 35° 30
north; thence due cast to the one hundred and tenth
degree of longitude west, thenee due north to the place
of beginning, be and the same is hereby withdrawn
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from settlement and sale, and set apart for the unse
and occupancy of the Moqni, and such other Indians
as the Seccretary of the Interior may see fit to settle

thereon.
“CursTErR A. ARTHUR’’

Note: The *“Hopi’* and *“Moqui’’ are one and the same
Indian people. Fdg. 9, Op. 210.

2. The Act of July 22, 1958, Pub. L. 85-547, 72 Stat. 403,

is as follows:

““Be it enacted by the Senate and House of LRepre-
sentatives of the United States of America m Congress
assembled, That lands described in the TBxecutive order
dated December 16, 1882, are hereby declared to be
held by the United States in trust for the Hopi Indians
and such other Indians, if any, as heretofore have heen
settled thereon by the Secretary of the Interior pur-
suant to such Executive order. The Navaho Indian
Tribe and the Hopi Indian Tribe, acting through the
chairmen of their respective tribal councils for and on
behalf of said tribes, including all villages and clans
thereof, and on hehalf of any Navaho or Hopi Indians
claiming an interest in the area setf aside by IExecutive
order dated December 16, 1882, and the Attorney
General on behalf of the United States, are each herehy
authorized to commence or defend in the United States
District Court for the District of Arizona an action
against each other and any other tribe of Indians
claiming any interest in or to the area deseribed in
such Executive order for the purpose of determining
the rights and interests of said parties in and to said
lands and ¢nieting title thereto in the tribes or Indians
estabhshing such claims pursnant to such Executive
order as may be just and fair in law and equity. The
action shall be heard and determined by a district
court of three judges in accordance with the provisions
of title 28, United States Code, section 2284, and any
party may appeal directly to the Supreme Court from
the final determination by such three jndge district
court.

“Sro. 2. Lands, if any, in which the Navaho Indian
Tribe or individual Navaho Indians are determined
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by the court to have the exclusive interest shall there-
after be a part of the Navaho Indian Reservation.
Lands, if any, in which the Hopi Indian Tribe, includ-
ing any Hopi village or clan thercof, or individual
Hopi Indians are determined by the court to have
exclusive interest shall thereafter be a reservation for
the Hopi Indian Tribe. The Navaho and Hopi Tribes,
respectively, are anthorized to sell, buy, or exchange
any lands within their reservations, with the approval
of the Secretary of the Interior, and any such lands
acquired by either tribe through purchase or exchange
shall become a part of the reservation of such tribe.

“Skec. 3. Nothing in this Act shall he deemed to he
a congressional determination of the merits of the con-
flicting tribal or individual Tndian claims to the lands
that are subject to adjudication pursnant to this Aect,
or to affect the liability of the United States, if any,
under litigation now pending hefore the Indian Claims
Commission.”’

Note: The ‘““Navajo’’ and the ‘*Navaho'’ are one and
the same Indian people. Fdg. 9, Op. 210.

3. Section 2 of the Act of May 25, 1918, c. 86, 40 Stat.
561, 570, now 25 U.8.C. § 211, provided in pertinent part

as follows:

“That herealter no Indian reservation shall he
created, nor shall any additions he made to one here-
tofore created, within the limits of the States of New
Mexico and Arizona, except by Act of Congress.”’

Section 4 of the Aect of March 3, 1927, e¢. 299, 44 Stat.
1347, now 25 U.S.C. § 398d, provided:

““That hereafter changes in the houndaries of
reservations created by Ixecutive order, proclamation,
or otherwise for the use and occupation of Indians
shall not be made except by Act of Congress:
Provided, That this shall not apply to temporary with-
drawals by the Secretary of tlie Interior.”
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STATEMENT

What follows is a drastic compression of a long opinion—
and an even longer record—into simply the essentials
necessary to an understanding of the questions raised by
this appeal and by the Hopi Tribe’s cross-appeal.

The present dispute arises out of the Executive Order
of December 16, 1882 (supra, pp. 3-4), and the traets of
land thereby ‘‘set apart for the use and occupancy of the
Moqui, and such other Indians as the Sceretary of the
Interior may see fit to settle thereon.””* As originally
recommended by the Hopi agent in the field, an area of
land for the exclusive use of the Hopis was in contempla-
tion (Op. 116-118, 120); the ‘‘and sueh other Indians”
clanse was added by the Commissioner of Indian Affairs
in Washington before submission to and signature by the

President (Op. 118).

In 1882, when what is hereinafter referred to through-
out as ““the Executive Order Area’’ or “‘the 1882 Kxecutive
Order Area’’ was created, there were living thereon ahout
1800 Hopis and about 300 Navajos (Op. 117-118). In 1958,
when the present jurisdictional aet (supra, pp. 3-4) was
passed, the popnlation figures were about 3200 Hopis
and ahout 8800 Navajos (Op. 203).

In the period just following 1882, the Indian Office
invoked military foree to expel the Navajos from that
portion of the Executive Order Area mnsed and occupied
by the Hopis (Op. 123-129). Actually, although troops
were called out in 1888 and in 1890 (Op. 123-126, 128-129),
the Army opposed the removal of the Navajos who were
settled within the Executive Order Area, not only because
of hardship to them in winter, but in any event not unless

1We refer again to the Distriet Court’s Finding of Fact No. 9
(Op. 210): ““The words ‘Navajo’ and ‘Navaho’ refer to one and
the same Indian people. The words ‘Moqui’ and ‘Hopi’ refer to
one and the same Indian people.”
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and until a line of separation was established hetween the
Hopis and the Navajos to settle for the future the
respective lands to be used and occupied by the members
of each tribe (Op. 124-126, 128-130). In fact, no Navajos
were ever forcibly removed by the military (Op. 125-126).
Moreover, at no time did any of the Army’s efforts
contemplate expulsion of Navajos from the entire 1882
Executive Order Area, hut only from the limited portion
thereof used and occupied by the Hopis (Op. 123-130).
The last instance of War Department participation in the
Navajo-Hopi problem was in early 1891, when representa-
tives of the Army and of the Indian Office joined in
cstablishing the Keam-Parker line of demareation, viz, a
circle with a 16-mile radiug from. the central Hopi village
of Mishongnovi (Op. 130). DBoth tribes accepted the
Keam-Parker ling, and some 150 Navajo hogans (Navajo
residences made of logs and earth) within that line were
abandoned as the Navajos moved out in compliance with
this agreement (Op. 130-131).

Thereafter, over a period of many years, members of
hoth tribes lived in the 1882 xecutive Order Area (Op. 117
et seq.). The last suggestions emanating from the Indian
Office that any of the Navajos living there were trespassers
came in 1899 and 1900 (Op. 135, 136). Beginning in
1894, and continuing to the present time, children of
Navajo families that were scttled in widely scattered places
of residence within the 1882 ixecutive Order Area outside
the places of actnal Hopi usc and oceupaney were envolled
and taught in schools established for them in that Area
by the Department of the Interior and paid for out of
Congressional appropriations, at places such as Pinyon,
Smoke Signal, White Cone, Sand Springs, Denebito, and
Red Lake (Op. 135, 136, 152, 169, 177, 201, 205).

And, beginning in 1893, therc were repeatedly affirmed
instances of official recognition, both by Indian Office
representatives as well as by members of Congress, that
both tribes had rights in the 1882 Executive Order Area
(Op. 132-133, 138, 141, 143, 146, 147, 150-151, 153). In

FCHPO00938



8

1893 attempts were made to allot lands therein to in-
dividuals, but this plan was abandoned in the face of
Hopi preference for communal ownership (Op. 134).
In 1909 there was a second effort to allot lands to each
Indian residing in the Executive Order Area, irrespective
of whether the allottee was a Hopi or a Navajo (Op. 138),
but this program was abandoned in 1911 {Op. 139-140).

Following the fatlure of the sceond allotment program,
the Indian Office took steps to terminate the Navajo-Hopi
controversy by identifyving and determining the arcas of
exclusive use and occupancy of the Navajos and the Hopis
within the Executive Order Area (Op. 141-159). The first
substantial effort in that direction ecame in 1930-1932,
culminating in the first report of H. G. Hagerman, a former
Governor of New Mexico whom the Secretary of the
Interior had appointed Special Commissioner to Negotiate
with the Indians {Op. 158).

This first Hagerman report laid down lines of separation
between the Navajos and the Hopis; it assigned 438,000
acres to the Hopis, this area to include ‘‘practically all,
if not move than all, the land which has been within the
memory of living man used by the Hopi Indians for grazing
purposes in this vieinity’’ (Op. 1538-162). A general
description of the area was submitted, subject to detailed
reconnaissance of the terrain to find the hest location for
the boundary fence (Op. 45).

On TFebruary 7, 1931, the Commissioner of Indian
Affairs and the Secretary of the Interior agreed to and
approved the Hagerman proposal to segregate the two
tribes, and to establish the houndaries therein recom-
mended to be surveyed and fenced {Op. 44-45, 162). By
their acceptance of the Hagerman proposal, the Com-
missioner and Secretary recognized the rights of Navajos
in the 1882 Exccutive Order Area and set aside a large
part of that Area for their exclusive use (Op. 46); in the
view of the court below, this recognition ‘‘is explainable
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on no other basis than that the Seecretary, impliedly
exercising the aunthority reserved to him in the execcutive
order, was then and there seftling in the 1882 reservation
all Navajos then residing in that reservation.”

On January 1, 1932, Governor Hagerman submitted to
the Commissioner of Indian Affairs a comprehensive
second report of his activities as Special Commissioner
and advised further in respect of the houndaries of the
Navajo reservation. So far as the Executive Order Area
was concerned, Hagerman recognized that the Hopis
““range out for some distance’’ from the mesa villages but
““occupy only a small portion of the whole so-called Hopi
Reservation.”” He said that ‘‘the whole area is considered
and treated as a part of the Navajo Reservation.” He
specifically deseribed the area which he believed should he
set aside for the Hopis as ‘‘embracing approximately
500,000 acres,”’ the boundaries being in accord with those
suggested in his first report in 1930 as being ““fair and
just to both Hopis and Navajos.”” (Op. 163.)

However, in proposing hills to Congress which would
have adopted and confirmed the arcas of exclusive use
and occupancy by the Hopis and the Navajos respectively
as set forth in the Hagerman reports, the Indian Office
yielded to Hopi opposition, and the resnltant Aet of
June 14, 1934 (e. 521, 48 Stat. 960), whieh fixed the
boundaries of the Navajo reservation in Arizona, avoided
the long-standing controversy Detween the two tribes by
simply providing that nothing thercin would affect the
existing status of the 1882 Exceutive Order Area. The
uitimate fate of that Area was thus left to another day.
{Op. 165-168.)

Navajo settlement in those portions of the 1882 Executive
Order Area designated by the Hagerman report having
been confirmed and estahlished by anthority of the
Secrctary of the Interior (Op. 48, 49), the Bureau of
Indian Affairs f{aced the administrative problem of
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managing the two tribes in their respective areas. In
1936 the Commissioner of Indian Affairs effected a
temporary segregation of the two tribes—specifically
reserving, however, the ultimate title—by establishing
Land Management District No. 6. This was reserved for
the Hopis, while the balance of the 1882 Executive Order
Area was divided into Land Management Districts Nos. 1,
9 3,4, 5 and 7 for use of the Navajos (Op. 170-177). The
Hopis were given the conditional right to go outside of
District No. G to gather firewood in the wooded portions of
the 1882 Executive Order Area, but only under the same
permit system as the Navajos (Op. 179-180). In all other
administrative respects, all of the 1882 Executive Order
Area outside of Land Mamagement Distriet No. 6 was
treated as part of the Navajo Reservation (Op. 177-181).

With respect to the boundaries of Land Management
District No. 6, the Hopis continued to disagree and to
protest; once again the Indian Office sought to meet their
complaints (Op. 171-181). The so-called Rachford Com-
mittee was in consequence appointed late in 1939, with a
view to reexamining the Hagerman boundaries (Op. 182).
But, when the draft of an order to effectnate Rachford’s
seven recommendations as modified by agreement between
the Hopi and Navajo superintendents (Op. 184-185) was
presented to the Secrctary (Op. 185-186), it was dis-
approved by the Solicitor of the Department on Febrnary
12, 1941 (Op. 55, 186), on the ground that (1) it was
contrary to the prohibitions against the creation of Indian
reservations without statutory authority (Sec. 2 of the
Act of May 25, 1918, <. 86, 40 Stat. 561, 570, 25 U.S.C.
§ 211, supra, p. B; See. 4 of the Act of March 3, 1927,
e. 299, 44 Stat. 1347, 25 U.S.C. §308d, supra. p. 5);
(2) it was in violation of the rights of the Hopis within
the 1882 reservation; and (3) it was not in conformity
with the provisions of the Hopi constitution approved
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December 19, 1936, pursuant to the Indian Reorganization
Act of June 18, 1934 as amended (25 U.S.C. §§476-479).

The Soelicitor’s opinion of February 12, 1941, does not
appear to have been submitted to the Sceretary of the
Interior, and was not approved either by the Sceretary
or hy any Assistant Scerctary {(Def. 861),% as is regnlarly
done in the case of Solicitor’s Opinions published in the
Land Dectsions (L.D.) and Interior Decisions (I.D.) series.

None the less, the opinion of the Solicitor was regarded
as controlling by the adwministrative officers in the Depart-
ment, who then undertook a further cffort to satisfy the
criteria of the Solicitor’s opinion hy appointing W. R.
Centerwall, Associate Regional Forester, U. S. Forest
Service, Department of Agriculture, again to revise the
boundary line of Land Management District No. 6
(Op. 190-195). The Centerwall report, written in only
three months, became effective in 1943 (Op. 190-195). It
added 131,946 acres to the Hopis’ Land Management
District No. 6 (Op. 193-194).

In conscquence of the implementation of the hastily-
prepared Centerwall report, as the court helow wrote
(Op. 61-62, 193), ““Many Navajo families, probably more
than one hundred, then living within the extended part
of district 6, werc required to move ountside the new
boundaries and severe hardships were undonbtedly ex-
perienced by some.”’

The record reflects further administrative efforfs to
determine the rights of the two trihes and of the individnals
composing them in and to the 1882 Executive Order Area,
its minerals as well as its surface (Op. 192-205). But
every such effort broke down over the Department of the

2 As in the case of the appendix to the opinion below, the narra-
tive account of the controversy (Qp. 109 et seq.), this refers to the
page of the hound books of documentary exhibits introduced by

the defendant Navajos.
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Tnterior’s fear or reluctance to fix the respective rights
of the Navajos and the Hopis within the 1882 Fixecutive
Order Area (ibid.). TFinally, recognizing that the long-
standing dispute transcended administrative solution,
Congress passed the Act of July 22, 1958 (supra, pp. 4-5),
which submitted the entire controversy to judicial deter-
mination.

The present case was duly brought pursuant to the
enabling act (Op. 4-7). A motion on the part of the United
States to dismiss the procceding on the ground that it
involved political rather than justiciable questions was
denied. Healing v. Jones, 174 F. Supp. 211. Thereafter
the case proceeded to trial on the merits.

The three-judge district court held that, while in its view
the Navajos had no rights in the 1832 Executive Order
Avea either originally or for many years thereafter, they
were settled thereon by the Secretary of the Interior when
he approved the first Hagerman report in 1931 (Op. 8-68);
that the Solicitor of the Department was correet in 1941
in holding that Congress had prohibited the creation of
Indian reservations except by Act of Congress and there-
fore prohibited in this case any segregation of the two
tribes as then proposed (Op. 55, 84-90); that all of the
Navajos on the 1882 Executive Order Areca in 1958 had
been settled thereon hy the Secretary of the Interior, either
impliedly ov expressly, and that such settlement inuved to
the benefit of the Navajo Indian Tribe (Op. 67-68); that
the Hopis were entitled to the exclusive right and interest,
hoth as to surface and subsurface, to that part of the 1832
Txecutive Order Area lying within distriet No. 6 as
redefined in 1943 (Op. 73-74); and that the Navajos are
entitled, in the halance of the 1882 Execntive Order Area,
only to ““joint, undivided and equal rights and interests
hoth as to the surface and subsurface’ together with the
Hopis (Op. 90-105).

A map showing the 1882 Executive Order Area, the area
conceded hy the Navajos to belong to the Hopis, and the
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houndaries of District 6 as fixed in 1936 and extended in
1943 appears facing Op. 8.

Both sides appealed from the judgment entered on the
opinion (Op. 225-228).

The Hopis asserted in substance that no Navajo had any
rights in the 1882 Executive Order Area.

The Navajos asserted that they were entitled to an
exclusive interest in those non-Hopi portions of the
Fixecutive Order Avea where they had heen scttled by
the Secretary; that the ercation of a joint, undivided
interest in hoth tribes outside of the avea of exclusive
Hopi use and occupancy was completely contrary both to
the purpose and the language of the jurisdictional act; and
that the Sceretary of the Interior had no power to unsettle
any Navajos once settled by him, so as to push them back
thereafter, as was done in 1936 and again, far more
drastieally, in 1943.

The United States, which appecared simply as stake-
holder once its motion to dismiss was overruled, did not
appeal.

THE QUESTIONS ARE SUBSTANTIAL

Only a few Terms back, this Court, following an un-
broken line of decisions that commenced with Chicf
Justice Marshall’s celebrated opinion in Worcester v.
Georgia, 6 Pet. 515, reaflirmed the quasi-sovercign status
of the Navajo Tribe of Indians, a status that, except as
Congress may have otherwise direeted, immunized it and
its members from State control over or interference in
their relationships. Williams v. Lee, 358 U.S. 217. The
present appeal, which involves a contest between two Indian
nations, is therefore as momentous and significant a con-
frontation of sovereigns as any suit between States of
the Union, the latter being a class of confroversy com-
mitted by Section 2 of Article I1T of the Constitution to
the original jurisdiction of this Court.
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Section 1 of the enabling Act of July 22, 1958 (supra,
p. 4), recognizing that the present controversy was ‘‘the
greatest title problem of the West” (Op. 2), provided
that the action whieh was thereby anthorized to be brought
¢shall be heard and determined by a district court of
three judges in accordance with the provisions of title 28§,
TUnited States Code, section 2284,”” and provided. further
that ‘““any party may appeal directly to the Supreme
Court from the final determination by such three judge
district court.”

Inasmuch as the determinations of three-judge district
courts in the normal classes of cases heard hy such
tribunals come here by appeal rather than by certiorari,
ef. 28 U.S.C. §1353, we think that the words ““may appeal
directly to the Supreme Court’” in the statute ean not be
read simply as authorizing discretionary review by
certiorari. Cf. Colgate v. United States, 280 U.S. 43;
United States v. Goltra, 312 U.S. 203, 204 n. 1. Here
Congress without question intended review by appeal in
its precise technical sense? And we think that a reading
of the committee reports on the enabling legislation
(Sen. Rep. 265, 85th Cong., 1st sess., Appendix B, infra,
pp. A2-A10; H.R. Rep. 1942, 85th Cong., 2d sess., Appendix
C, infra, pp. A11-A19) makes it evident that Congress
anticipated that a controversy of the present magnitude and
duration—a contest 75 years or so old when the Act of
July 22, 1958, was passed, and now one that has con-
tinued for over 80 years—should ultimately be determined
by the highest court in the land, after plenary hearing.

3 In the sole instances of which we are aware in which Congress
has provided for review by certiorari of the judgments of three-
judge district courts, the statute expressly provided that ‘‘Any
final order or decres of the special eourt may be reviewed by the
Supreme Court of the United States upon application for certiorari
® %% Qoo 745 of the Act of July 28, 1939, c. 393, 53 Stat. 1134,
1141; Sce. 745 of the Act of Oct. 16, 1942, c. 610, 56 Stat. 787, 795.
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Even apart from the committee reports, we submit that
the stature of the parties, the length of time that the
dispute hetween them has subsisted, and the weight of the
interests involved, combine to demonstrate the need for a
tull hearing in this Court, with briefs on the merits, and
with oral arguments in which both tribes may have their
say. [or this, after all, is not a motor carrier case or a
lacal dispute over freight rates, such as would be appro-
priate for disposition by memorandum affirmance.

Here it is vital, not only that justice be done, but that
Justice appear to be dome. The two Indian nations con-
cerned, whose conflicting claims in and to the 1882
Execntive Order Arca are now at last to be resolved, will
in fact never feel satisfied until and unless this Court
has heard them out; nor could they he. No matter what
the nltimate decision, the animosities engendered hy more
than three-quarters of a century of controversy will be
long in dying; lost causes have an unhappy faculty for
becoming etched in commnnity memory. But the only hope
that the bitterness so long kept alive will ever be allayed
lies in full consideration of both tribes’ contentions by
this Court. Only then, only after the Snpreme Court of
the United States has fully and deliberately pondered the
respective contentions of Navajos and Iopis, will it ever
he possible for the present long-festering dispute to fade
into history.

The present appeal and that of the Hopis present three
questions.

First. In holding that, with respect to the portions of
the 1882 Fxecutive Order Area not awarded to the Flopis,
the Navajos were entitled only to ‘‘joint, undivided and
equal rights and interests’’ with the Hopis, the court below
committed egregious error. For that holding, which rests
on an ohvious misreading of the Executive Ovder and on
a demonstrably inadmissible construction of two statutes,
frustrates the will of Congress that there should bhe a
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partition of the Executive Order Area between the two
tribes. Moreover, by providing for joint tenancy of the
larger part of the 1882 Executive Order Area between the
contestants, that holding not only perpetnates the existing
controversy between them, but introduces new, grave, and
perhaps insuperable administrative difficulties with respect
to any exploitation of the nnderlying nineral rights for the
benefit of the Indians, as well as with respect to any
regulation of surface use.

We say, ‘‘an obvious misreading of the Executive
Order,” because the court below has thereby perverted
that order’s operative wordg, “‘for the use and occupancy
of the Moqui, and such other Indians as the Secretary of
the Interior may sec fit to scttle thereon.”” Surely those
clauses cannot mean that the Hopis are to have exclusive
rights in all of their part of the reservation, while any
other Imdians settled thereon are to be given only a
tenaney in common with the Hopis, even in areas where
no Hopi has ever lived. Bearing in mind that the President
did not establish the 1882 Executive Order Area exclusively
for the Hopis, as indeed was originally recommended
from the field (Op. 116-118), it cannot for a minute be
supposed that all other Indians later settled on the Area
by the Secretary under the authority of the Ixecutive
Order were simply to share their portions with the Hopis
on the Hopi footing that *“what is Hopi is mine, what is
not Hopi is also mine.”” Yet that refusal to give full effect
to the xecentive Order as written, that insistence on the
terms of the Order as originally recommended but never
thus adopted, that stubborn assertion that the entire
reservation belonged only to the Hopis—that Hopi fixation,
as we think it may accurately be termed—has found its
way into the judgment now songht te he reviewed.

We think it clear that, to the extent that the Secvetary
of the Interior settled other Tndians on the 1882 Executive
Order Area, those others were intended to have, and did
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have, under the Executive Order and under the 1958 Aet,
just as exclusive rights to their portions as the Hopis had
to theirs. The very terms of the Executive Order make
it clear the Hopis’ rights were always subject to de-
feasance once the Secretary settled other Indians on the
lands therecby reserved. In techmical terms, the other
Indians settled by the Secrctary in the Exeeutive Order
Area had an executory interest, which cut off the Hopis’
theretofore vested rights once the condition of settlement
by the Sceretary happened. See 1 Casner, ed., American
Law of Property (1952), §§4.53, 4.55. That being so,
there is no basis for the holding that, since the Hopis
never abandoned any rights in the portions never occupied
by them (Op. 90-99), they never lost an undivided
interest in those unocecupied portions. For the Seevetary’s
authority to settle non-Hopis on the 1882 reservation
rested on the Txecutive Order and was therefore in no
sense conditioned on any consent by the Hopis.

Indeed, the Hopis themsclves recognized this when they
adopted their Constitution in October 1936; Article T of
that doenment provided as follows (Qp. 171):

‘“Article I — Jurisdiction. The anthority of the
Tribe under this Constitution shall eover the Fopi
villages and such land as shall be determined by the
Hopi Tribal Council in agreement with the United
States Government and the Navajo Tribe, and such
lands as may be added thereto in future. The Hopi
Tribal Couneil is hereby authorized to negotiate with
the proper officials to reach such agreement, and to

accept 1t by a majority vote.”’

The court below also went badly astray, in this respeet
following the Solicitor in 1941, by holding that the
Secretary had no power to divide the 1882 Executive Order
Area between the two tribes oeenpying it, this because of
supposed prohibitions enacted by Congress in 1918 and
1927.
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In 1918, in a paragraph of the Indian Appropriation Act
for F. Y. 1919, Congress declared (Sec. 2 of the Act of
May 25,1918, supra, p. ) :

¢Phat hereafter no Indian reservation shall be
created, nor shall any additions he made to one hereto-
fore created, within the limits of the States of New
Mexico and Arizona, except by Act of Congress.”

And in 1927, in providing for the leasing of oil and gas
underlying Indian reservations, Congress provided (Sec. 4
of the Act of Mar. 3, 1927, supra, p. 5:

¢That hereafter changes in the boundaries of
reservations created by Executive order, proclamation,
or otherwise for the use and occupation of Indians
shall not be made except by Act of Congress:
Provided, That this shall not apply to temporary
withdrawals by the Secretary of the Interior.”

What the Solicitor failed to realize in 1941, what the
conrt below failed to realize in 1962, was that these pro-
visions were intended, and were intended only, to prevent
further withdrawals of public lands otherwise available
for entry and acquisition by non-Indians, and to prevent
as well the consequent removal of such withdrawn lands
from the tax rolls of the States. The 1918 act was
directed at withdrawals involving the creation of new
Indian reservations, the 1927 provision at withdrawals that
involved the enlargement of existing Indian reservations.

Neither statute had anyvthing whatever to do with the
partition of an existing reservation or executive order
area between two or more tribes then residing thereon, for
the ohvious reason that no such partition could diminish
in any way either the public lands still available for entry,
or remove from taxation lands then subject to the taxing
power of the States and their political subdivisions. All
this appears clearly and unequivocally from the legislative
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history of the two measnres concerned, the pertinent
portions of which we set forth in the margin.t

* (a} 1918 Act. The proviso in question was the last paragraph
of §2 of the Indian Appropriation Act, F.Y. 1919, originally in-
troduced as H.R. 8696, 65th Coug., 2d sess. It was not part of the
bill as originally rcported to cither house (H.R. Rep. 240, S. Rep.
272, both 65th Cong., 2d sess.), but was offered as an amendment
on the Senate floor by Senator Smith of Arizona (56 Cong. Rec.
4194-4195), who said in pertinent part at p. 4194 :

““Any one who will look at conditions in that State [Arizonaj
and at the map will know, T think, hefore any more publie land is
taken away from the people who have got to mcet conditions sub-
sequent to this war, when the Tndians are so amply provided for,
that it would be an outrage on the pcople, not only of that State,
but upon all whe are interested in the publie lands of the United
States.

i % # % There has been taken from that State nearly half of the
best land in the State, == *#

“I sineerely hope that the Senate will maintain its dignity by
saying that no more public lunds of the United States, which will
be badly needed byec and hye, shall be carried ont of the possession
of the people of the United States by mere Executive Order.

¢ % % % The amendment * * # proposes to retain what Congress
ought always to have kept—the right of dispoesition of the publie
lands.”

Senator Shafroth of Colorade supported the amendment, saying
(56 Cong. Rec. 4195) :

““We in the West have had a large and unfortunate experience
relative to the withdvawal of lands from entry. # # ¢ The creation
of a reserve deprives a State of the right to tax the land within
its borders and is an interference with the rights of the State. 1t
is an outrage that millions of acres of land in a sovereign State
of this Union should be sct aside and forever held without the
right of taxation by the State. ® * #

““Wr. President, it seems to me that if there is no provision of
law prohibiting the sefting aside of Indian reservations that we
ought to adopt such a provision now and have it in foree as quickly
as possible, so that the rights of the States may be protected against
the encroachments of the Federal Government in that respeet.,’”’

The amendment was adopted on a voice vote (56 Cong. Reec.
4195).

(b} 1927 Act. This was criginally Sec. 4 of 8. 1240, 69th Cong.,
2d sess.; in this instance the Committee reports are quite clear
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As has been seen, the Solicitor of the Interior ruled in
1941 that any partition of the 1882 Executive Order Area
between the Navajos and the Hopis would constitute the
ereation of a new Indian reservation in violation of the
1918 and 1927 Acts (Op. 186). Onme of the Indian Office
officials later characterized that ruling as ‘‘a fine example
of the working of the legalistic mind at its worst’ (Op.
192), But the 1941 opinion was worse than merely
rigidly conceptualistie; it was plainly wrong. For neither
the Selicitor, nor any one in the Interior Department after
him, nor even the court below, ever troubled to examine
the legislative history of the 1918 and 1927 provisions,
history that demonstrated with virtually mathematieal
precision that those enactments were directed only at
further withdrawals from the public domain and the
consequent reduction of taxable lands thereupon ensuing,
and that demonstrated further that neither law had the
slightest bearing on the power of the Secretary to deal
with an existing Executive Order Area, alrcady ‘‘with-
drawn from settlement and sale’? (supra, pp. 3-4) and hence
not subject to State taxation, or on his power to divide it
among the several Indian tribes for whom that Fxecutive
Order Area had originally been set aside.

In consecquence of this inadequate, indeed even slapdash,
examination of the statutes on which decision was rested,
in consequence of this failure to utilize the obvious,
elementary, and fundamental process of examining legis-
lative history as a guide to statutory meaning, the present
controversy continued unabated for 20 years more after
the Solicitor’s 1941 opinion, with the further consequence

(S. Rep. 1240, 69th Cong., 2d sess., pp. 3-4; H.R. Rep. 1791, 69th
Cong., 2d sess., on the cognate bill, H.R. 15021, p. 4):

‘Sinee Congress has by the act of June 30, 1919 (41 Stat. 3, 34
[now 43 U.S.C. § 150]) forbidden the further creation of Exccutive
order reservations, except by act of Congress, section 4 of the
proposed bill provides that no changes shall be made in the
boundaries of existing Executive order reservations except by act
of Congress.”’
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that, at the present juncture, the purpose of the enabling
act has been effectually nullified by the ruling below.

Congress in 1958 directed that the 1882 Kixecutive Order
Area be divided, so that the controversy between the two
tribes might be laid to rest; see the Comunmittee reports
in Appendices B and C, wnfra, pp. A2-A19. Instead, the
judgment helow, which provides that the greater portion
of the Executive Order Area is now to be held in joint
tenancy, defeats that purpose, continues the controversy
by extending Hopi rights into portions where no Hopi
ever enjoyed use and oceupancy from the dawn of reeorded
history, and thus renders difficult if not impossible the
development of both the underlying minerals and the
grazing surfaces for the benefit of the Indians concerned.

The claim of the Navajos to an exclusive interest in
those portions of the 1882 Execcutive Order Area in which
they had been settled follows, we submit, both from the
Executive Order of 1882 as well as from the enabling Act
of 1938, and clearly qualifies as a substantial question of
law calling for resolution by this Court.

Second. More than that, the Navajos contend that the
boundary bhetween the area in which they are entitled to
an exclusive interest and that in which the Hopis have
a similar exclusive inferest is properly to be drawn
between the lands occupied by the Hopis over the decades
and these on which the Navajos had been settled by the
Sceretary. This was the houndary recommended by hoth
Hagerman reports (Op. 161-164). Thereafter, having once
scttled the Navajos, the Secretary had exhausted the
powers conferred on him by the 1882 Exceutive Ovder,
which did not even by implication authorize him either
to resettle or unsettle any Indians he had once settled.
Ag the court helow said of carlier action looking to remove
Navajos from the 1882 Iixceutive Order Arca (Op. 31),
“They could not have been removed if they had been
settled in the reservation by Secretarial authority.”’ By
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the same token, they could not properly be removed from
one portion of the reservation to another. And the record
plainly shows that, when the boundaries of District 6 were
extended for the Hopis’ benefit in 1943, numerous Navaje
families were heartlessly uprooted (Op. 61-62, 195).

The two Hagerman reports gave the Hopis all they had
ever had, and more; the actions thereafter taken deprived
the Navajos of areas on which the Secretary had already
settled them pursuant to the authority granted him by
the 1882 Executive Order. The rejection of the sccond
Hagerman report in the Department, the later actions by
the Indian Office, and the ruling helow, severally rest on
the misreadings and misconceptions already discnssed
above under First. It is accordingly sufficient simply to
say here that, once the hasic nnderlying principles of law
are correctly applied, the adjustment of the honndary as
now claimed by the Navajos then flows naturally there-
from.

Third. The Hopis have also appealed, on three grounds;
we shall copy those grounds as they appear in the Hopi
notice of appeal, and show under each why it is not well
taken.

1. “‘Did the Secretary of the Interior have authority to
settle the Navajo Indian Tribe upon the Hopi Exeentive
Order Reservation after enactment of the Act of May 25,
1018, * * * or the Act of March 3, 1927 * * *77

We pass the obvious point that a reservation for *‘the
use and occupaney of the Mocui, and snch other Indians
as the Seeretary of the Interior may see fit to settle
thereon’’ cannot either fairly or accurately be called the
“Hopi Exceutive Order Reservation,”” even as a form of
administrative shorthand — except possibly by way of
illnstrating what we have already diagnosed as the Hopi
fixation. The short answer to the Hopis’ first point is
that, as has been demonstrated above at pp. 18-20, the cited
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statutes sunply prohibited further withdrawals from the
public domain, with consequent losses of state revenues;
the statutes cited by the Fopis did not in any respect limit
or even seek to qualify the Secrctavy’s authority within
any Indian reservation or Executive Order Arca that was
already withdrawn from public settlement.

2. ““Can the Navajo Indian Tribe or individual Navajo
Indians share in the benefits of both the Navajo Indian
Reservation and the Hopi Executive Order Reservation?”’

When the Navajos arc assigned exclusive rights in that
portion of the 1882 Kxecutive Ovder Area properly theirs
under the law and facts in this case, those lands, under the
specific language of Section 2 of the 1958 enabling act
(supra, p. 9), “‘shall thereafter he a part of the Navaho
Indian Reservation.”” Thus, when the present litigation
is concluded, there will be only one Navajo Reservation,
and the Navajo tribe and its members will have rights in
that nnitary arca. This of course is what Congress in-
tended in 1958.

3. ““Did the court err in holding that the Navajo Trihe,
for the common use and benefit of its members, had any
interest in the Hopi Iixecutive Order Rescrvation?”’

We think the answer to thig is an obvious negative, and
we refer particularly to the discussion at Op. 67-68, which
demonstrates that the Navajo Indian Tribe itsclf, as well
as certain of its members, had been settled by the
Secretary of the Interior in the 1882 Fixecutive Order Area.

But, while we thercfore consider the Hopis’ appellate
contentions fo be untenable, we join with the Hopis in
asking that their appeal be also heard. No matter how
tenuous their claims, we urge that, in the interest of
ultimate reconciliation between the two quasi-sovereign
Indian nations concerned, the Hopis’ views be fnlly and
patiently heard by this Court before their eclaims are
finally rejected.
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CONCLUSION

For the foregoing reasons, this Court should note
probable jurisdietion of this appeal by the Navajos, as well
as of the eross-appeal by the Hopis.

We suggest that the two cases he consolidated.

And we hope that the Court will see fit to make a
generous allowance of time for oral argument, appropriate
to the mighty interests involved, to the end that, ltke a
controversy between States of the Union, the case may be
“‘considered in the nntechnieal spirit proper for dealing
with a quasi international eontroversy.”” Virginia v. West
Virginia, 220 U.S. 1, 27.

Respectfully submitted.

Norman M. LiTTELL,
1824-26 Jefferson Place, N.W.,
‘Washington 6, D. C,,
Counsel for the Appellant.
FrepERICK BERNAYS WIENER,
1025 Connecticut Ave., NNW.,
‘Washington 6, D. C.

Joserr F. McPHERSON,
Window Rock, Arizona,

Of Counsel.
ApriL 1963.
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NOTE CONCERNING APPENDIX A

Appendix A, consisting of (1) the opinion of the court
below (Op. 1-106); (2) appendix to opinion, being a
chronological account of the Llopi-Navajo controversy
(Op. 107-205); (3) findings of fact and conclusions of
law (Op. 207-224); and (4) judgment (Op. 225-228), is
presented under a separate cover.

The original document was printed and distributed to the
parties by the eourt below.

As has bheen indicated, Appendix A is cited throughout
the Jurisdictional Statement simply as ‘“Op.,”’ followed
by references to the appropriate pages thereof.
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APPENDIX B
SENATE COMMITTEE REPORT ON AUTHORIZING ACT

Calendar No. 265

851tH CONGRESS SENATE ReporT
1st Session No. 265

PROVIDING THAT THE UNITED STATES HOLD IN TRUST
FOR THE INDIANS ENTITLED TO THE USE TIHEREOF
THE LANDS DESCRIBED IN THE EXECUTIVE ORDER
OF DECEMBER 146, 1382, AND FOR ADJUDICATING THE
CONFLICTING CLAIMS THERETO OF THE NAVAIIQ
AND HOPI INDIANS.

May 1, 1957.—Ordered to be printed

Mr. GoupwaTkr, from the Committee on Interior and
Insular Affairs, submitted the following

REPORT
[To accompany S. 692]

The Committee on Interior and Insular Affairs, to whom
was referred the bill {S. 692) to provide that the United
States hold in trust for the Indians entitled to the use
thereof the lands deseribed in ihe Executive order of
December 16, 1882, and tfor adjudicating the conflicting
claims thereto of the Navaho and Hopi Indians, having
considered the same, report favorably thereon with amend-
ments and recommend that the bill, as amended, do pass.

The amendments are as follows:

(1) On Page 1, lines 5 and 6, delete ‘‘Indians who are
entitled to be thereon’’ and insert in lieu thereof *‘Hopi
Indians and such other Indians ag heretofore have heen
settled thereon by the Secretary of the Interior”’.
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(2) On page 2, line 12, after “‘claims”’ insert ‘‘pursuant
to such Executive order’’.

(3) On page 2, line 20, delete ““Any lands”’ and insert
in lieu thereof ‘‘Lands, if any,’’.

(4) On page 2, line 23, delete ‘‘ Any lands” and insert
in lieu thereof ‘‘Lands, it any,”.

(5) On page 3, lines 2 to §, delete the sentence reading:

If the court determines that the said Navaho Tribe,
Hopi Tribe, including any Hopi village or clan thereot,
or individual Indians have a joint or undivided interest
in any part of the lands subject to section 1 of this
Act, the ecourt shall determine the reservation to which
such lands shall be added as in its opinion shall be fair,
just, and equitable.

(6) On page 3, line 15, after ‘‘conflicting’” insert ‘‘tribal
or individnal®’.

(7) On page 3, line 17, change the period to a comma
and add “or to affect the linbility of the United States, if
any, nnder litigation now pending hefore the Indian Claims
Commission.”’

FEXPLANATION OF THFE BILL

The purpose of 8. 692 as amended is twofold:

First, it wonld declare that the lands (2,472,216 acres)
deseribed in the Executive order dated December 16, 1882,
are held in trust by the United States for the Indians
entitled to be thereon. Second, it anthorizes an adjudication
by a three-judge distriet court of the conflicting claims of
the Navaho and Hop Indians to the lands set aside by the
1882 Execufive order. The litigation will be in the nature
of a quiet title action.

The 1882 Kxecutive order set aside the lands ‘‘for the
use and ocenpancy of the Hopi and such other Indians as
the Secretary of the Interior may see fit to settle thereon.”’
These lands are now completely surrounded by the Navalio
Reservation, and ever since the establishment of the 1882
reservation there has been a dispute between the Navaho
and the Hopi Tribes as to their respective rights on these
lands. The Hopi Indians claim that they have exclusive
nse of the 1882 reservation, and the Navaho Indians elaim
thev are the ““other Indians’’ whom the Sceretary of the
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Interior has seen fit to settle on the lands and that they
have valid interests in the reservation.

Although repeated efforts have heen made to settle this
conflict administratively, the situation has hecome progres-
sively worse. The committee does not believe that Congress
should attempt to determine the merits of this con-
troversy, which is primarily legal in nature. Therefore
it recommends the passage of this enabling legislation to
permit the controversy to be litigated in the eourts,

The Navaho Tribe and the Hopi Tribe, through their
governing bodies, have requested this legislation, and the
hill was drafted by the attorneys representing the tribes,
in consulation with representatives of the Department of
the Interior. The litigation to determine the conflicting
interests of the Indians may be started by either tribe, or,
if they do not take the initiative, by the Attoruney General.

SECTION BY SECTION ANALYSIS OF THE BILL

Seetion 1 of S. 692 provides for the conversion of the
present interests of the Indians under the Executive order
of December 16, 1822, into a trust title, and then authorizes
an adjudication of the conflicting claims of the Indians who
assert those interests. The Navaho and Hopi Tribes are
authorized to act in the litigation on their own bhehalf and
also on bhehalf of clans, villages, or individuals claiming
an interest in the lands. This will prevent any question
arising about the right of the recognized governing hody
of the tribe to represent all component parts of the tribe.

Section 2 of the hill provides that any lands in which
the court finds that the Navalio Tribe or individual Navaho
Tndians have the exclusive interest shall thereafter he a
part of the Navaho Reservation, and any lands in which
the court finds that the Hopi Tribe, village, clan, or
individual has the exclusive interest shall thereafter’ be
a reservation for the Hopi Indian Tribe. Provision is also
made in section 2 of this hill for the Navaho and the Hopi
Tribes, respectively, to sell, buy, or exchange land within
their reservations with the approval of the Secretary of
the Interior. By permitting sales or exchanges hetween
the two tribes, it will be possible for the Navaho and Hopi
Tribes to make satisfactory arrangements for any Indians
displaced by the litigation.
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Section 3 expresses the intent of Congress that nothing
in this bill is to be construed as a congressional deter-
mination prior to adjudication of the rights and interests
in the lands set aside by the Iixecutive order of December
16, 1882, or affect the liability of the United States, if any,
under litigation now pending hefore the Indian Claims
Commission.

Legislation similar to that proposed in S. 692 was con-
tained in S. 40806, 84th Congress, which passed the Senate
on July 16, 1956. The committee again recommends the
passage of this legislation and has incorporated all of the
amendments suggested by the Department of the Tnterior.

The favorable reports of the Department of the Interior
and the Bureau of the Budget on S. 692 follow:

DEPARTMENT OF THE INTERTOR,
OFFICE OF THE SECRETARY,
Washington, D. C., March 7, 1957.

THon. Jamres K. Murray,
Chairman, Commitiee on Interior and Insular Afairs,
United States Senate, Washington, D, C.

Dear SevaTor MuRrraY: Your committee has requested a
report on S. 692, a bill to provide that the United States
hold in trust for the Indians entitled to the use thereof the
lands deseribed in the Execuntive order of December 16,
1882, and for adjndicating the conflicting claims thereto
of the Navaho and Hopi Indians, and for other purposes.

We recommend that the hill be enacted if it is amended
as suggested helow.

The bill authorizes an adjudication by a three-judge
distriet court, with a right of appeal directly to the
Supreme Court, of the conflicting claims of the Navaho and
Hopi Indians to the lands that were set aside by Exccutive
order dated December 16, 1882. The litigation will be in
the nature of a quiet title action.

The Txecntive order set aside the lands ‘“for the nse
and occupancy of the Moqui [Hopi] and such other Indiaus
as the Seecretary of the Interior may see fit to seftle
thereon.”’

The 1882 reservation is completely surrounded by a
reservation belonging to the Navaho Tribe. The Hopi
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Indians claim that the 1882 reservation was set aside for
their exclusive use and that the Navaho Indians are un-
lawful intruders with no rlght to be there. The Navaho
Indians claim that they are ‘‘other Indians’’ whom the
Secretary of the Interior has seen fit to settle on the 1832
reservation, within the meaning of the Executive order,
and that they have valid interests in the reservation.

This conflict between the Navaho Indians and the Hopi
Indians has existed since the 1882 reservation was first
established, and because of inereasing population pressures
the conflict has bhecome progressively worse. There is no
practical way in which the conflict can be resolved adminis-
tratively. 'This Department has made repeated efforts to
resolve it, and has adopted from time to time regulations
governing the use of the arca. Becanse of the nature of
the conflicting claims of use and ocenpancy interests, how-
ever, the Department cannot make a final determination
that will be accepted. 'We believe that it is impracticable
for the merits of the controversy to be determined by
legislation, which would mean trying the merits of the case
hefore Congress, and that the only practical solution to
the problem is the enactment of enabling legislation that
will permit the controversy, which is primarily legal in
nature, to be litigated in the conrts.

The recognized governing hodies of hoth the Navaho
and the Hopl Tribes have {l\]\ud for snch enabling legis-
Iation, and the pending hill was drafted by the attorneys
representing the two tribes, in consultation with repre-
sentatives of this Depar tment,

Section 1 of the bill provides that the Navaho and Hopi
Trihes may act in the litigation on their own hehalf and
also on behalf of any individval Navaho or Hopi Indians
who may claim an intervest in the land. Tt would he eom-
pletely impracticable to allow such individuals to appear
and he represented separately. The bhill also provides that
the tribes will represent all villages and elans thereof, which
will prevent any questlon from arising abont thP right
of the rPcocrmzed governing body of the tnhe to represent
all component parts of the tribe.

The litigation to determine the conflicting interests of
the Indians under the Executive order may be started hy
either tribe, or, if the tribes do not take the initiative, hy
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the Attorney General, We understand (hat hoth of the
tribes are willing to commence the action.

Section 2 of the bill provides that (1) any lands in which
the court finds that the Navaho Tribe or individnal
Navahos have the exclusive interest shall thereafter he a
part of the Navaho Rescrvation, (2) any lands in which
the conrt finds that the Hopi Tribe, village, clan, or indi-
vidual has the exclusive interest shall thereafter he a
reservation for the Hopi Tribe, and (3) any lands in which
the Navaho and Hopi Indians have a joint or undivided
interest shall hecome a part of cither the Navaho or the
Hopi Reservation according to the counrt’s determination
of fairness and equity. This provision will assure that
onc or the other of the tribes will have administrative
jurisdietion over the land in the future, without prejudice,
however, to the undivided interests. Tt also makes it clear
that the trihe will have jurisdiction notwithstanding the
fact that its rights may be predicated upon the interests
of individual members of the tribe. Furthermore, by
providing that, after interests bave been determined under
the Exceutive order, the lands that are adjudicated to he
Hopi lands will thereafter he a reservation for the Hopi
Tribe, the hill converts the lands from an Executive order
reservation into a statntory reservation.

Section 2 of the hill also anthorizes cither the Navaho
or the Fopi Tribeto bhuy, scll, or exchange land within
its reservation, with the approval of the Sceretary of the
Interior., This provision will permit sales or exchanges
between the two tribes in order to take carc of the needs
of any Indians who may be displaced as a resnlt of the
litigation, or in order to adjust the title to land in onc
reservation that may be ocenupied by members of the other
reservation. The anthority is restricted to lands that are
within the two reservations,

Section 3 of the hill provides that none of its provisions
shall he construed to be a congressional determination
prior to adjudication of the rights and interests in the
lands set aside by the Exeentive order. Those rights and
interests are to he adjudicated on the basis of the existing
law without any advantage or disadvantage acerning from
the enactment of the bill. After the adjudication has heen
completed, however, the provisions of section 2 for in-
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corporating the lands in one or the other reservation will
he effective. .

In order to prevent any inference that Indians have
compensable legal rights or title to lands in an Executive
order reservation (as distinguished from a statutory
reservation), section 1 of the bill first converts the present
interests of the Indians undev the Executive order into a
trust title, and then authorizes an adjudication of the con-
flicting claims of the Indians who assert those interests.
By this procedure the litigation will involve trust titles
that are created by the new legislation, rather than non-
compensable interests that are held by the Indians only
at the sufference of the (fovernment. Inasmuch as it is
most improhable that the Government wonld ever want to
deprive the Indians of these lands, the conversion of their
use rights into a trust title should present no practical
problem,.

The following technical and perfecting amendments are
recommended :

1. On page 1, lines H and 6, delete ‘‘Indians who are
entitled to be thereon’’ and insert in lieu thereof ‘“Hopi
Indians and such other Indians as heretofore have heen
settled thereon by the Secretary of the Interior.”

2. On page 2, line 12, after ‘‘claims’” insert ‘‘pursuant
to such Executive order’’.

3. On page 2, linc 20, delete *“Any lands’’ and insert in
licn thereof ¢‘Lands, if any,”’.

4, On page 2, line 23, delete ““Any lands’’ and insert
in lien thereof “Tands, it any,””.

5. On page 3, lines 2 to 8, delete the sentence reading
“Yf the court determines that the said Navaho Tribe, Hopi
Tribe. including any Hopi village ov clan thereof, or
individual Indians have a joint or undivided interest in any
part of the lands subject to section 1 of this Act, the
court shall determine the reservation to which such lands
shall he added as in its opinion shall he fair, just, and
equitable.”” This is an action which the two_tribes feel
should not he legislated in advance of the judicial deter-
mination of their rights, and we agree with them.

6. On page 3, line 15, after *““conflicting’’ insert “tribal
or individual”’.

7. On page 3, line 17, change the period to a comma and
add ““or to affect the liability of the United States, if any,
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under litigation now pending belore the Indian Claims
Commission.”* This change is intended to make sure that
this act will neither increasc nor deercase the Government’s
liability in pending claims litigation.

The Bureau of the Budget has advised us that there is
no objeetion to the submission of this report.

Sincerely yours,
Hatrerp Cawson,
Assistant Secretary of the Interior.

Exscurive Orrice oF THE PRESIDENT,
Bureau or TRE BubpckT,
Washington, D. C., March 1, 1957.

Hon. James I8, Murray,
Chatrman, Committee on Interior and Insular Affairs,
United States Senate, Senate Office Bulding,
Washangton, D. C.

My Dgar Mr., Cmamman: This 1s in response to your
request for the views of the Burean of the Budget with
respect to S. 692, a hill to provide that the United States
hold in trust for the Indians entitled to the use thercof the
lands deseribed iu the Executive order of December 16,
1882, and for adjudicating the conflicting claims thercto of
the Navaho and Hopi Indians, and for other purposcs.

The snhject legislation is designed to settle a long-
standing controversy between the Navaho and Hopi
Indians over the nse ol certain lands set aside hy the
Fixceutive order ciled in the title of the hill. Scveral
attempts to resolve this problem by administrative action
have been unsuceessful chielly because of the inability to
obtain support of the respective tribal governments. The
approach cmbodied in this bill has been approved by the
recognized governing bodies of hoth tribes, aud it is our
understanding that these groups have agreed to recognize
any decisions which may result from the procedures which
would he estahlished should the bill he enacted.

While legislation along the lines of S. 692 would there-
fore appear to provide a suecessful method of resolving
the conflict, certain aspects of the bill raise serious
problems of a legal nafure which in the opinion of this

FCHPO00966



Al0

Bureau deserve careful congressional consideration. To
this end, the views of hoth the Department of the Interior,
which assisted in the development of the legislation, and
the Departnient of Justice, which is opposed to enactment
of the legislation, have been cleared without objection for
presentation to the House Committee on Interior and
Insular Affairs in connection with its consideration of
H. R. 3789, the companion to S. 692.

Insofar as this Bureau is concerned, you are advised
that it would interpose no objection to such course of
action as the Congress may deem appropriate after
reviewing the various facts and views presented in con-
nection with these two bills.

Sincerely yours,
Roserr E. MERRIAM,
Asstistant Director.
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APPENDIX C
HOUSE COMMITTEE REPORT ON AUTHORIZING ACT

85tr CoNGRESS HOUSE OF Rerort
2d Session REPRESENTATIVES No. 1942

DETERMINING RIGHTS AND INTERESTS OF THE NAV.
AHO TRIBE, HOPI TRIBE, AND INDIVIDUAL INDIANS
TO CERTAIN LANDS

Jung 23, 1958 —Committee to the Committee of the Whole House
on the State of the Union and ordered to be printed

Mr. Haiey, from the Committee on Interior and Insular
Affairs, submitted the following

REPORT
[To aceompany S. G92]

The Committee on Interior and Insular Affairs, to
whom was referred the hill (3. 692) to provide that the
United States hold in trust for the Indians entitled to the
use thereof the lands described in the Executive order of
December 16, 1882, and for adjudicating the conflicting
claims thereto of the Navaho and Hopi Indians, and for
other purposes, having considered the same, report
favorably thereon with amendments and recommend that
the bill, as amended, do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in
lien thereof the following langunage:

That lands deseribed in the KExecntive order dated
December 16, 1882, are hereby declared to be held by the
United States in trust for the Hopi Indians and such other
Indians, if any, as heretofore have been settled thercon by
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the Secretary of the Interior pursuant to such Exceutive
order., The Navaho Indian Tribe and the Hopi Indian
Tribe, acting through the chairmen of their respective
tribal councils for and on behalf of said tribes, including
all villages and clans thereof, and on behalf of any Navaho
or Hopi Indians claiming an interest in the area set aside
by Execntive order dated December 16, 1882, and the
Attorney General on hehalf of the United States, are cach
hereby authorized to commence or defend in the United
States District Court for the Distriet of Arizona an
action against each other and any other tribe of Indians
claiming any interest in or to the area deseribed in such
Executive order for the purpose of determining the rights
and interests of said parties in and to said lands and
(uieting title thereto in the trihes ov Indians establishing
such claims pursnant to such Executive order as may be
just and fair in law and equity. The action shall be heard
and determined by a distriet court of three judges in
accordance with the provisions of title 23, United States
Code, section 2284, and any party may appeal directly to
the Supreme Court from the final determination by such
three judge district court.

Ske. 2. Lands, if any, in which the Navaho Indian Tribe
or individual Navaho Indians are determined hy the court
to have the exclusive interest shall thereafter be a part of
the Navaho Indian Reservation. Lands, if any, in which
the Hopi Indian Tribe, inclnding any Hopi village or clan
thereof, or individnal Hopi Indians are determined by the
conrt to have the exclusive iuterest shall thereafter be a
reservation for the Hopi Indian Tribe. The Navaho and
Hopi Tribes, respectively, are anthorized to sell, buy, or
exchange any lands within their reservations, with the ap-
proval of the Secretary of the Interior, and any such lands
acquired by either tribe through purchase or exchange shall
become a part of the reservation of such tribe.

Sec. 3. Nothing in this Act shall be deemed to be a con-
gressional determination of the merits of the conflicting
tribal or individual Indian claims to the lands that are sub-
ject to adjudication pursuant to this Aect, or to affect the
liahility of the United States, if any, under litigation now
pending hefore the Indian Claims Commission.

Amend the title so as to read:

A hill to determine the rights and interests of the Navaho
Tribe, Hopi Tribe, and individual Indians to the area set
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aside by Executive order of December 16, 1882, and for
other purposes.

SUMMARY

The purpose of 8. 692 is to provide for a determination
of the rights and interests of the Navaho Tribe, Hopi Tribe,
and individual Indians to the area set aside by the Kxeen-
tive order of December 16, 1882, There has heen conflict
and dispute for 75 years over the houndaries of the Hopi
Reservation which is surrounded by the Navaho. This bhill
provides for a determination of the dispute by a district
Eourt of three judges with right of appeal to the Supreme

Jourt.

No expenditure of Federal funds exeept for participation
in the lawsuit will resnlt from enactment of this legislation.

The Department of the Interior recommends several
amendments wlhich have been incorporated into the hill.
Representatives of the Hopi Nation and the Navaho
Tribe attended the hearings, and for the most part, indi-
cated conenrrence in the hill as reported.

EXPLANATION OF THFE BILL

S. 692 provides that the 2,472,216 acres of land deseribed
in the December 16, 1882, Exccutive order shalt he held in
trust for the Hopi Indians and such other Indians, if any,
as are entitled to be thercon. It also anthorizes an adjudi-
cation by a three-judge distriet court of the conflicting
claims of the Hopi and Navaho Indians to the lands in
guestion. The litigation will be in the nature of a guiet
title action.

The 1832 Exccutive order set aside other lands ““for the
use and occupancy of the Hopi and such other Indians as
the Secrctary of the Interior may sce fit to settle thereon.”’
These lands are now completely surrounded by the Navaho
Reservation and there has been considerable settling hy
members of both tribes outside their respective reserva-
tions. The Hopi Nation contends that its members have
exclnsive use of the 1882 reservation, while the Navahos
claim they are ‘““other Indians’’ whom the Sceretary of the
Interior has seen fit to settle on the lands and that they
have valid interests in the reservation.

The Bureau of Indian Affairs has made repeated, nut
unsuecessful, efforts to settle the dispute which, with dis-
covery of oil, gas, and uraninum in the area, has hecome
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acute. The committee does not helieve Congress should
attempt to determine the merits of this legal controversy
through legislation and recommends enactment of S. 692,
which will permit the dispute to be litigated in court.

SECTIONAL ANALYSIS

Qection 1 provides for the conversion of the present in-
terest of the Indians under the Exceutive order of Decen-
her 16, 1882, into a trust title, and authorizes an adjudica-
tion of the conflicting claims of the Indians who assert
those interests. The Navabo and Hopi Tribes are author-
ized to act in the litigation on their own hehalf and algo on
hehalf of clans, villages, or individuals claiming an inter-
est in the lands. This will prevent any question ahout the
right of the recognized governing body of the tribe to rep-
resent all component parts of the tribe. The section also
provides for the litigation to be held before a district court
of three judges in accordance with provisions of the United
States Code with the right of appeal to the Supreme Court.

Seetion 2 provides that any lands in which the Navaho
Tribe or individual Navaho Indians have the execlusive in-
terest shall thereafter be a part of the Navaho Reservation,
and any lands in which the court finds that the Hopi Tribe,
village, clan, or individnal has the exclusive interest shall
thereafter be a reservation for the Hopi Indian Tribe.
Provision is also made in this section for the Navaho and
Hopi Trihes, respectively, to sell, buy, or exchange any
Jands within their reservation with the approval of the
Secretary of the Interior.

Section 3 expresses the intent of Congress that nothing
in & 692 is to be construed as a congressional determina-
tion of the rights and Interests in the lands set aside by the
Executive order, or to affect the liability of the United
States, if any, under litigation now pending hefore the In-
dian Claims Commission.

H.R. 3789, a bill similar te S. 692, was introduced hy
Representative Udall, and considered conenrrently with the
reported bill. Hearings were held on similar legislation
during the 84th Congress.

Amendments recommended by the Secretary of the In-
terior were among those incorporated into the reported
bill. Tt is noted that certain tactions within the FHopi Tribe
are not in sympathy with this legislation but, following ex-
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tended hearings, the committee Members feel that S. 692 is
in the best interest of both the Hopi and Navaho Tribes.

The favorable report on II. R. 3789 from the Seecretary
of the Interior dated February 26, 1957, and his supple-
mental report containing recommended amendments dated
March 19, 1957, are as follows:

DEPARTMENT oF THI: INTERIOR,
OFrick oF THE SECRETARY,
Washwngton, D. C., Fcbruary 26,1957,

Hox. Crair ExGLE,
Chawurman, Commitice on Interior and Insular Affairs,
House of Represcutatives, Washinglon, D. C.

Dear MR, Excri: Your committee has requested a re-
port on H.R. 3789, a bill to determine the rights and inter-
ests of the Navaho Tribe, Hopi Tribe, and individual In-
dians to the area set aside by Executive order of Decem-
ber 6, 1882, and for other purposes.

We recommend that the bill be enacted if it is amended
as suggested helow.

The hill anthorizes an adjudication by a three-judge dis-
trict court, with a right of appeal directly to the Supreme
Court, of the conflieting claims of the Navaho and Hopi
Indians te the lands that were set aside by Executive ordoer
dated December 16, 1882. The litigation will be in the na-
ture of a quiet title action.

The Executive ovder set aside the lands ‘“for the nse and
ocenpancy of the Moqui [FHopi]l and such other Indians as
the Secretary of the Interior may see fit to settle thereon®’.

The 1882 reservation is completely surrounded by a res-
ervation belonging to the Navaho Tribe. The Hopi Indians
claim that the 1882 reservation was set aside for their ex-
clusive use and that the Navaho Indians are unlawful in-
truders with no right to be therc. The Navaho Indians
claim that they are ‘‘other Indians’ whom the Secrctary
of the Interior has seen fit to settle on the 1882 reservation,
within the meaning of the Executive order, and that they
have valid interests in the reservation.

This conflict between the Navaho Indians and the Hopi
Indians has existed sinee the 1882 reservation was first
established, and because of inereasing population pressures,
the conflict has become progressively worse. There is no
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practical way in which the conflict can be resolved admin-
istratively. This Department has made repeated efforts
to resolve it, and has adopted fron: time to time regulations
governing the use of the area. Because of the nature of
the conflicting claims of nse and occupancy interests, how-
ever, the Department cannot make a final determination
that will be accepted. We believe that it is impracticable
for the merits of the controversy to be determined hy legis-
lation, which would mean trying the merits of the case be-
fore C'ongress, and that the only practical solution to the
problem is the enactment of enabling legislation that will
permit the controversy, which is primarily legal in nature,
to be litigated in the courts.

The recognized governing bodies of both the Navaho and
the Hopi Tribes have asked for such enabling legislation,
and the pending bhill was drafted by the attorneys repre-
senting the two tribes, in consultation with representatives
of this Department.

Section 1 of the bill provides that the Navaho and Hopi
Tribes may act in the litigation on their own behalf and
also on behalf of any individual Navaho or Hopi Indians
who may claim an interest in the land. It would he com-
pletely impracticable to allow such individuals to appear
and be represented separately. The bill also provides that
the tribes will represent all villages and clans thereof,
which will prevent any question from arising about the
right of the recognized governing body of the tribe to rep-
resent all component parts of the tribe.

The litigation to determine the conflicting interests of the
Tndians under the Fxecutive order may be started hy either
tribe, or, if the tribes do not take the initiative, by the At-
torney General. We understand that both of the tribes are
willing to commence the action.

Section 2 of the bill provides that (1) any lands in wlich
the enurt finds that the Navaho Tribe or individnal Nava-
hos have the exclusive interest shall thereafter he a part
of the Navaho Reservation, (2) any lands in which the
court finds that the Hopi Tribe, village, clan, or individual
has the exclusive interest shall thereafter he a reservation
for the Hopi Tribe, and (3) any lands in which the Navaho
and Hopi Indians have a joint or undivided interest shall
hecome a part of either the Navaho or the Hopi Reserva-
tion according to the conrt’s determination of fairness and
equity. This provision will assure that one or the other of
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the tribes will have administrative jurisdiction over the
land in the future, without prejudice, however, to the un-
divided interests. It also makes it clear that the tribe will
have jurisdiction notwithstanding the fact that its rights
may be predicated npon the interests of individual mem-
bers of the tribe. Furthermore, by providing that, after
interests have been determined under the Exccutive order,
the lands that are adjudicated to he Hopi lands will there-
after be a reservation for the Hopi Tribe, the bill converts
the lands from an Executive order reservation into a statu-
tory reservation.

Section 2 of the bill also aunthorizes either the Navaho or
the Hopi Tribe to buy, sell, or exchange land within its
reservation, with the approval of the Secretary of the In-
terior. This provision will permit sales or exchanges he-
tween the two tribes in order to take care of the needs of
any Indians who may be displaced as a result of the litiga-
tion, or in order to adjnst the title to land in one reserva-
tion that may he oceupied by members of the other reserva-
tion. The authority is restricted to lands that are within
the two reservations.

Section 3 of the bill provides that none of its provisions
shall be construed to be a congressional determination prior
te adjudication of the rights and interests in the lands set
aside by the Txecutive order. Those rights and interests
are to be adjudicated on the basis of the existing law with-
out any advantage or disadvantage accruing from the en-
actment of the lll. After the adjudication has heen com-
pleted, however, the provisions of section 2 for incorpo-
rating the lands in one or the other reservation will be
effective.

In order to remove from the hill any hasis for an infer-
ence that Indians have compensable legal rights or title to
lands in an Exeentive order reservation (as distinguished
from a statutory rescrvation), we recommend that the form
of the hill he recast so that it first converts the present
interests of the Indians under the lExecutive order into a
trust title, and then authorizes an adjndication of the con-
flicting claims of the Indians who assert those interests.
By this procedure the litigation will involve trust titles that
are created by the new legislation, rather than noncompen-
sable intercsts that are held by the Indians only at the suf-
ferance of the Government. TInasmuch as it is most im-
probable that the Government would ever want to deprive
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the Indians of these lands, the econversion of their use rights
into a trust title shonld present no practical prohlem.

‘The amendments necessary for the foregoing purposes
are:

1. On page 1, line 3, after *“That’’ delete ““the’’ and in-
sert in Hen thereof “‘lands described in the Exeentive order
dated December 16, 1882, are herchy declared to be held hy
the United States in trust for the Hopi Indians and such
other Indians as heretofore have been settled thereon by
the Seeretary of the Interior pursuant to such Ioxceutive
order. The’’. :

2. On page 1, line 6, before ‘‘any Navaho’” insert ‘““on
hehalf of”’.

3. On page 3, line 9, delete ‘““any rights or interests in”’
and insert in lien thercot ‘‘the merits of the conflicting
tribal or individual Indian c¢laims to’’.

The Bureau of the Budget has advised us that there 1s no
objection to the submission of this report.

Sincerely vours,

Harrmerp CHILSON,
Assistant Secrelary of the Interior.

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D. C., March 19, 1957.

Hon. James A, HaLey,
Chairman, Subcommittee on Indian A ffairs,
Committee on Interior and Insular Affairs,
House of Represcntatives, Washington, D. C.

Dear Mz, Harey: In accordance with Mr. Aspinall’s re-
quest during the hearing on H. R. 3789, a hill to determine
the rights and interests of the Navaho Trihe, Hopi Tribe,
and.individual Indians to the area set aside hy Executive
order of December G, 1882, and for other purposes, the fol-
lowing amendments to the hill are submitted and we ree-
ommend that they be incorporated in the bill. They are in
addition to the amendments recommended by our report
dated February 26, 1957.

1. In the title of the bill and also on page 1, line 8, change
“December 6’ to ‘‘December 16",
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2. On page 2, line 7, after “‘claims’’ insert “‘pursuvant to
such Tixecutive order”’. The purpose is to make clear that
the relative rights and interests of the two groups of In-
dians are those that have becn established under the Ix-
ceutive order,

3. On page 2, line 14, delete ‘“Any lands’’ and insert in
lien thereof “Landx if any,”’.

4, On page 2 lme 17, delete ¢ ‘Any lands’’ and insert in
lien thereof “Lands if any,””. The purpose is to prevent
any inference from the language of the hill that either tribe
may have exclusive rights.

5. On page 2, line 21, dclete the sentence beginning on
line 21 and ending on page 3, line 2. The purpose is to
leave for future determination the question of tribal eon-
trol over lands in which the Navahos and Hopis may have
a joint and undivided interest. The two tribes feel that
this question cannot be adequately resolved nntil the nature
of their nghts 1s adjuchcated, and that the question is prop-
erly one for determination by Congress rather than by the
courts. We agree with that position. TUntil the nature of
their respective interests is adjudicated it is difiienlt to de-
termine whether any part of or interest in the lands ghould
be put nnder the-exclusive jurisdiction of either tribe.

6. On page 3, line 10, change the period to a comma and
add ““or to affect the liability of the United States, if any,
under litigation now pending betore the Indian Claims
Commission.”’

The purpose 1s to make clear that the adjudieation of the
conflicting interests of the Navaho and Hopi Indians in the
Exoentive order reservation will not affect in any way the
pending claims litigation.

Sincerely vours,

Hatrmeup CrILSON,
Acting Secrctary of the Interior.

The Committee on Tnterior and Insular Affairs recom-
mends enactment of S. 692,
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IN THE
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

N
DeEwEY HEALING, CHAIRMAN 0oF THE Horr TRIBAL

Counci. or THE Horr INpian Trise, For
AND ON Besaur or TaE Hopi Inprian TRIBE,
IncLupiNg ALL VILLAGES ANP CLANS THEREOF,
AND ON BemEALF oF ANY aNp ALL Horl
Inpiaws Craiming ANY INTEREST 1IN THE
Lanps DescriBEp IN THE BXECUTIVE ORDER
Darep DecEmpER 16, 1882,

Plaintiff,
vs.
No. Civil
Paur Joxes, CHAIRMAN OF THE NavaJo TRIBAL > 579
CouxciL or THE Navajo Ixpiax Trise [For Prescott

AND Ox Bedanr orF THE Niavaso INDIAN
Tripg, INCLUDING ALi, VILLAGES axD CLaNS
TaERECY, AND ON BEHALF OF ANY AND ALL
Navazo INpaNg CLAIMING ANY INTEREST IN
THE ILANDS TJESCRIBED IN THE IXECUTIVE
Orper Datep DrceEMmBer 16, 1S82; RoBERT
F. KeNNEDY, ATTORNEY GENERAL: OF THE
Unitep STares, Ox BeHaLr or THE UNITED
STATES,

De fcndants.l _J

Before: HAMLEY, Cirenit Judge, and YANKWICH and
WALSH, District Judges

HAMUEY, Circuit Judge:

We have for determination in this action the conflicting elaims
of the TTopi and Navajo Indians in and to Indian rescrvation
lands situated in northeastern Arizona.

These lands, consisting of some 2,500,000 acres, or 3,900 square
miles, were withdrawn from the public domain under an exeen-
tive ovder sizned hy President Chester A. Arthur on December
16, 1882. In that order it was provided that this rcetangular
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tract, about seventy miles long and fifty-five miles wide, herein-
after referred to as the 1832 reservation, would be “. . . for the
use and oceupaney of the Moqui, and such other Indians as the
Secretary of the Interior may see fit to settle thereon.”™

The Hopi Indian Tribe has long contended that it has the
exclusive benefieial interest in all of the 1882 reservation for the
common use and henefit of the Hopi Indians, trust title being
conceded to be in the United States. The Navajo Indian Tribe
contends that, subject to the trust title of the United States, it
has the exclusive interest in approximately four-fifths of the 1882
reservation for the common use and henefit of the Navajo Indians,
and econcedes that the Hopi Indian Tribe has the exclusive interest
in the remainder. The controversy resulting from these conflicting
claims presents what has Deen characterized as “the greatest title
problem of the West.”

Over a period of many years efforts have been made to resolve
the controversy by means of agreement, administrative aetion, or
legislation, all without sueeess. The two tribes and officials of the
Department of the Interior finally coneluded that resort must be
had to the eourts. This led to the enactment of the Act of July
29, 1958, 72 Stat. 4027

1The “Hopi” and the “Mogui” are one and the same Indian people.
The “Navajo™ and the “Navaho" are one and the same Indian people.
The Executive Order of December 16, 1882, reads as follows:
“Exccutive Mansion,
December 16, 1882,
“Tt js herchy ordered that the tract of country, in the termtory
of Arizona, lving and being within the following deseribed boun-
daries, viz: beginning on the one hundred and tenth degree of
longitude west trom Greenwich, at a point 3G° 30" north, thence
dne wost to the one hundred and eleventh degree of lomrlhtrTo wost,
thenee duc south to n point of longitude 35° 30" north; thence due
east to the one hundred and tenth degree of Jongitude west, thenee
dne north lo the place of heginning, be and the same is herchy
withdrawn from scttlement and sale, and set apart for the use and
occupaney of the Moqui, and such other Indians as the Seerctary
of the Interior may see fit to settle thereon.
“CHESTER A. ARTHUR”™
2The Aot of July 22, 1958, reads as
“Public Law 83-547
HAN ACT
“Pq determine the rights and interests of the Navalio Tribe, Hopi
Trihe, and 111(11\1(]11111 Indinns to the area set aside by Excentive
order of December 16, 1882, and for other purposes.
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The 1958 act authorized the chairmen of the tribal councily of
the respective tribes, and the Attorney General on behalf of the
United States, to commence or defend an action. against each
other and any other tribe of Indians claiming any interest in or

“Be it enusted by the Senute und flnuse of Representutives of
the United States vf America in Congress assembled, That lands de-
seribed in the Exccutive order dated December 16, 1882, are hereby
declared to be held by the United States in trust for the Hopi
Indians and such other Indians, if any, as heretofore have been
settled thereon by the’ Secrctary of the Interior pursuant te such
Exeeutive order. The Navaho Indian Tribe and the Hopi Indian
Trihe, acting throngh the chairmen of their respeetive tribal coun-
cils for nnd on behalf of said tribes, including all villages and
clans thereof, and on behalf of uny Navaho or Hopi Iudians
claiming an interest in the aren set asile by Exccutive order dated
December 16, 1882, and the Attorney General on behalf of the
United States, are cach hercby authorized to commence or defend
in the United States Distriet Court for the District of Arizona an
nction against ench other and any other tribe of Indinns claiming
any interest in or to the urea deseribed in such Exccutive order for
the purpose of determining the rights and interests of said parties
in and to said lands and quieting title thereto in the tribes or In-
dians establishing such claims pursnant to such Executive order as
may be just and fair in law and equity. The action ghall be heard
and determined by a district conrt of three judges in acecordance
with the provisions of title 28 United States Code, section 2284,
and any party may appeal directly to the Supreme Court from the
final determinntion by such three judge district court.

“SEC. 2. Lands, if any, in which the Navaho Indian Tribe or
individual Navako Indians are determined hy the eonrt to have the
exclusive interest shall thereafter be a part of the Navaho Indian
Reservation. Lands, if any, in which the Hopi Indian Tribe, includ-
ing any Hopi village or elan thereof, or individual Hopi Indians
are determined by the court fo have exclusive interest shall there-
nfter be a reservation for the Hopi Indian Trihe. The Navaho and
Hopi Tribes, respectively, are authorized to sell, huy, or exchange
any lands within their reservations, with the approval of the Secre-
tary of the Interior, and any such lands nequired by either tribe
through purchnse or exchange shall hecome a part of the reserva-
tion of sueh tribe.

“SEC. 3. Nothing in thiz Act shall be deemed to be a congres-
sional determination of the merits of the conflicting tribal or indi-
vidual Indian claims to the lands that are subjeet to adjudieation
pursuant to this Aect, or to affeet the linhility of the United States,
if any, under litigation now pending before the Indian Claims

Commission.
“Approved July 22, 1958.”
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to the 1882 reservation. As indicated in section 1 of the act, the
purpose of any such action would be to determine the rights and
interests of these parties in and to the lands and to quiet title
thereto in the tribes or Indians “establishing such claims pursnant
to such Executive order as may be just and fair in law and
equity.”

With respect to any interest which either tribe or the Indians
thereof might be thus found to have in any of the lands, it was
provided, in section 2, that the court would determine whether
such interest is exclusive or otherwise. Under that section, lands
in which cither trihe or the Indians thereof ave determined to
have the exclusive interest shall thereafter, in the case of the
Navajos, “be a part of the Navaho Indian Rescrvation,” and, in
the case of the Flopis, “be a reservation for the Hopi Indian
Tribe."”

Under scetion 1 of the 1958 act, any such action was required
to he heard and determined by a distriet court of three judges
convened and functioning in aceordance with the provisions of
28 U.8.C0. §2284, with the right in any party to take a direet
appeal to the Supreme Court from the final detcrmination by
such district court.

Proceeding under this act, Willard Sekiestewa, then the duly
authorized chaivman of the Hopi Tribal Council of the Hopi
Tndian Tribe, commeneed this aetion on August 1, 1958, He did
so for and on behalf of the Hopi Indian Tribe including all
villazes and eclans thereof, and on behalf of any and all Hopi
Indians. Sekiestewa has since been succeeded, as chairman of the
Hopi Tribal Counecil by Dewey Healing, and the latter has heen
substituted as party plaintift.

Two defendants were named in the complaint. One is Paul
Jones. the duly anthorized chairman of the Navajo Tribal Council
of the Navajo Indian Tribe, including all villages and clans
thereof, and on behalf of any and all Navajo Indiaus claiming
any interest in the 1882 reservation.

The other defendent named in the complaint is William P.
Rocers, then Attorncy General of the United States, on hehalf
of the United States. Rogers has since heen suceeeded, as Attorney
General. by Rohert I, Kemnedy. The latter has heen antomatically
substituted tor Rogers as a party defendant by operation of Rule
95(d) Federal Rules of Civil Procedure, 28 U.B.C.A.
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Upon the filing of the complaint n district court of three judges
was duly constituted in accordanee with the provisions of § 2284
referred to ahove. One change was subsequently made in the
personnel thereof, as noted in our previous opinion, Healing .
Jones, 174 F. Supp. 211, decided May 25, 1959. The court is now
comprised of the judges named ahove.

Defendant Jones filed an answer, eounterelaim and eross-claim.
The Attorney (icneral filed an answer in which two defenses were
asserted.

Under the 1958 act. the parties authorized to institute this
litigation were empowered to name, as defendants, in addition
to cach other, “any other tribe of Jndians claiming any interest
in or to the arca deseribed in such Executive order. . .” The
court has been advised hy counsel that exhaustive studies and
investigations condncted by field workers, historians and anthro-
pologists have failed to reveal that any Indians or Indian trihes
other than Hopiz and Navajos have or ¢laim any intcrest in any
part of the 1882 reservation. Conscrquently the parties to this
action, named above, did not join, as defendants, any other Indian
or Iudian tribe. Nor has any other Indian or Indian tribe sought
to intervenc or otherwise participate in this action, notwithstand-
ing the fact that the pendeney of this litigation has heen given
widespread publicity throughout the affected area.

One of the defenses set out in the answer of the United States
is that this court is without jurisdiction because the rights and
interests to be determined herein assertedly present a political
and not a judicial question. Pursuant to Rule 12(d), Federal
Rules of Civil Procedure, 28 U.S.C.A.. and upon the motion of
plaintiff, a hearing was first had on this defense challenging the
jurisdietion of the court.

At this hearing plaintiff and defendant Jones opposed the
position of the Government and argued that the ecourt had juris-
diction. We deecided that this court had jurisdiction to hear and
determine the action. The first defense of the United States was
accordingly dismissed, Healing v. Jones, 174 F.Supp. 211. At the
same hearing certain motions directed to the pleadings were
argued and later disposed of as indieated in the opinion just
cited.?

3Unless otherwise indieated, references hereinafter to *“defendant,”
will mean Paul Jounes, Chairman of the Navajo Tribal Council, and

FCHPO00990



6

Extensive pretrial procecdings were thereafter had, ineluding
pretrial conferences on March 16, 1959 and August 18, 1960. The
parties exchanged documents, submitted documents for identifica-
tion, filed statements of eontentions, and entercd into stipulations
concerning certain faets, issucs of fact and law, and exhibits, all
in advinee of trial. Tt is provided in pretrial order No. 2, filed
March 28, 1960, that pretrial orders Nos. 1 and 2 shall supersede
all pleadings and render moot all motions then pending directed
azainst the pleadings.

As sct forth in the pretrial orders, and as cxplained during
pretrial hearings, plaintiff claims that all of the lands deseribed
in the order of Deeember 16, 1832, are held in trust hy the
United States oxelusively for the Hopi Indians and that neither
the Navajo Indian Tribe, and its villages, clans or individual
members, nor any other Indian or Indian tribe, village or elan,
has any cstate. right, title or interest therein or any part thereof.
Plaintiff secks a deeree of this court quieting title to all of these
lands in the United States in trust exclusively for the Hopi
Indians.

Plaintift further claims that it (but not conceding) some
Navajo Tndians have heen settled on the reservation lands in the
manner provided in the order of December 16, 1882, rights and
interests therehy acquired, if any, do not inure to the bhenefit of
the Navajo Indian Tribe in general, or to Navajo Indians who
have not been settled on the reservation, but enly to the group
of Navajo Indians actually settled therein and to their descend-
ants, collectively. Plaintiff also elaims that sueh rights and inter-
ests, if any, acquived by any sueh group of Navajo Indians, are
not exclusive as to any part of the reservation arca, but are
co-oxtensive with those of the Hopi Indians.

As set forth in the pretrial orders and explained during pre-
trial hearings, detendant concedes that the United States holds
in trust for the Hopi Indians a portion of the executive order
lands, described with partienlarity in pretrial order No. 2, and
in paragraph 12 of the findings of faet herein. This tract, con-
sisting of about 483.000 acves. is located in the south ecentral part
of the exeeutive order reservation and ineludes the Hopi villages
locadad on three moesas, Defendant elaims that the remaining four-

reforences to the “partics” will mean Dewey Healing and Paul Joncs,
representing the Hopi and Navajo Indians and Indian Tribes, respee-
tively.
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fifths of the 1882 reservation is held in trust by the United States
exclusively for the Navajo Indian Tribe. In the map following
this page of the opinion, the houndary lincs of the area which
defendant concedes to plaintiff, and other houndary lines to he
diseussed in this opinion are depicted.

Defendant makes no claim on behalf of amy member of the
Navajo Indian Tribe or any Navajo Indian using or occupying,
or who has or has had any claim of any right, title or interest
m the use and oecupancy of, any part, parcel or portion of the
lands described in the order of December 16, 1882, except as
heneficiary under the Navajo tribal claim. Defendant sccks a
deerce of this court quicting title to the lands in question in the
United States in trust exclusively for the Hopi and Navajo Indian
Tribes in accordance with his claims summarized above.

The second defense of the Attorney Gencral is that the United
States is a stakecholder with respeet to the lands involved in this
suit. For this reason, it was alleged, the Attorney General would
take no position as between the elaims of the other parties and
would assert no claim on hehalf of any other Indian or Indian
tribe. Throughout the proceedings, after denial of its first de-
fense, the Attormey General, represented by the office of the
United States Attorney in Phoenix, Avizona has, consistent with
its position as stakcholder, assumed the passive role of observer.

The cause came on for trial at Prescott, Arizona, on September
926, 1960, and continued without interruption to its conclusion on
QOctober 22, 1960. Proposed findings of fact and opening briefs
were filed by both partics followed by objections to the proposed
findings of the epposing party, and reply briefs. The case was
taken under submission on August 2, 1961, when the last of
these briefs were filed.

Conecurrently with the filing of this opinion this court has
cutered its findings of fact, conclusions of law, and judgment
herein. ]

In the judgment it is declared and adjudicated that, subject
to the trust title of the United States, the Hopi Indian Tribe,
for the common use and henefit of the Hopi Indians, has the
exclusive interest in and to that part of the 1882 reservation
lving within the houndaries ot land management distriet 6, as
defined on April 24, 1943, which avea is deseribed in the judg-
ment and in paragraph 41 of the findings of fact and is depieted
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on the map which is a part of this opinion. Accordingly, and
pursnant to seetion 2 of the Act of July 22, 1958, it is declared
and adjudicated in the judgment that such area is a reservation
for the Hopi Indian Tribe.

In the judgment it is further declared and adjudicated, subject
to the trust title of the United States, that the Hopi Indian
Tribe, for the common usc and benefit of the Hopi Indians, and
the Navajo Indian Tribe, for the common use and henefit of the
Navajo Indians, have joint, undivided and equal interests in and
to all of the 1882 reservation lving outside the boundaries of
land management distriet 6 as defined on April 24, 1943, Accord-
ingly, it is declared and adjudieated in the judgment that such
area is a reservation for the joint use of the Hopi and Navajo
Indian Tribes.

The judgment quiets title in and to the 1882 reservation lands
iu aecordance with the deelared rights and interests of the re-
spective tribes.

In this opinion we will discuss the principal questions of fact
and law which have been resolved by the findings of fact, con-
¢lusions of law, and judgment which we have entered. A chrono-
logical account of the Ioepi-Navajo controversy, added as an
appendix to this opinion, contains marginal references to the
record,

The rights and interests in the reservation lands, as declared
and adjudicated herein, dertve from the Executive Order of
Decomnber 16, 1882, and from cvents which thereafter occurred.
In this diseussion we will first consider what rights and interests,
it anv, were acquired by the two tribes and their respective
members as a result of the December 16, 1882 order standing
alone. We will then diseuss the extent to which any sueh rights
and interests were cnlarged or diminished, and similar rights,
if any, were newly crcated, by reason of events oceurring after
that date.

Rights and Inlerests Acquired
hy Hopis on December 16, 1852

Tt has Leen the consisient position of the Mopis from the out-
sel of this litization that the rights which they assertedly have
in the reservation avise from the 1882 exccutive order standing
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alone, and are in no sense dependent upon a showing that they
have heen scttled in the reservation by authority of the Scerctary
of the Interior.

On the tentative assumption that the Hopis were correct in
this it was ordered, during the pretrial proecedings, that, at the
trial, the Navajos should procced first with their case. It was
further ordered that the question of whether the Hopis must,
in order to establish their claim, prove they were settled in the
rescervation by the Seeretary, would be argued and decided dur-
ing the course of the trial after the basic evidence had been
reccived but while there was still opportunity for the Hopis
to produce additional evidence. This procedurc was followed and
during the trial the court ruled from the bench, atfter argument
and conterence, that whatever rights the Hopi Indians may have
gained in and to the 1882 reservation are not dependent upon a
showing that they had heen settled therein by permission of the
Secretary.

Defendant has asked us to reconsider this ruling and we have
done so.

Such reconsideration logically begins with an analysis of the
language of the Executive Order of December 16, 1882, Tt is
reeited in that order that the lands therein deseribed are set
apart “for the usec and oceupancy of the Moqui, and such other
Indians as the Secerctary may sce fit to settle thereon.”

In the quoted clause the “Moqui” Indians are specifically
named, a eomma appears after the word “Moqui,” and there is
no comma after the word “Indians.” This specific reference to
the Hopis, and the punctuation, indicate that the words “as the
Secretary may see fit to settle thereon,” do not apply to the
Hopi Indians, but only to “sueh other Indians.” Under this
construetion the Hopis would appear to have aequired immediate
rights and interest in and to the 1882 reservation, without the
need of any Seerctarial action permilling them to “settle” on
the reservation.

The language is not ambiguous in this regard and therefore
reference to extrinsie aids to construction, sueh as the factual
selting in which the 1882 order was issucd, hardly seems neces-
sary. We have nevertheless examined the evidenee pertaining
thereto and now state the background faets pertaining to the
establishment of this reservation.
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No Indians in this country have a longer authenticated history
than the IMopis. As far baek as the Middle Ages the ancestors
of the Hopis occupied the area between Navaho Mountain and
the Little Colorado River, and between the San Franciseo Moun-
tains and the Luckachukas. In 1541, a detachment of the Spanish
conqueror, Coronado, visited this region and found the Hopis
living in villages on mesa tops, cultivating adjacent fields, and
tending their flocks and herds.*

The level summits of these mesas are about six hundred feet
above the surrounding sandy valleys and semi-arid range lands.
The village houses, grouped in characteristic pueblo fashion, were
made of stone and mud two, three, and sometimes four stories
high. Water had to be brought by hand from springs at the
foot of each mesa.

The Hopis were a timid and inoffensive people, peaceable and
friendly with outsiders, They were also intelligent and indus-
trions although their working time was frequently interrupted by
lengthy religious cercmonials and exhausting tribal dances. A
government agency, with headguarters at Keams Canyon, twelve
miles cast of the neavest Hopi village, was established for the
Hopis in 1863. They had no reservation prior to December 16,
1882, at which time they numbered about eighteen hundred.

The recorded history of the Navnjos docs not extend as far
back as that of the Hopis. They are mentioned in preserved
journals for the first time in 1629. From all historic cvidence
it appears that the Navajos entered what is now Arizona in the
last half of the eightcenth century. By 1554 there were at least
cight thousand Navajos residing on the tributaries of the San
Juan River, west of the Rio Grande and east of the Colorado,
and between the 35th and 37th parallels of north latitude.

In 1863, Col. Christopher (“Kit”) Carson, led a force which
rounded up several thousand Navajos and interned them at
Bosgue Redondo, on the Pecos River, near Fort Sumner, in New
Mexico. In 1868, the United States entered into a treaty with
the Navajos (15 Stat. 667), under which the latter were granted

aIn 1892 another Spanish officer, Don Dicgo De Vargas, visited the
area where he met the Hopis and saw their villages. American trappers
first encountered the Hopis in 1834, Tn 1848, by the Lreaty of Guada-
lupe Hidalgo, 9 Stat. 922, this area came unsler the jurisdiction of the
United States.

FCHP00996



11

an extensive reservation to the cast of what was to become the
executive order reservation of December 16, 1882. The Navajos
were thercupon released from their internment and moved to the
newly-created Navajo Indian Reservation. Added to those who
had esecaped internment there were then between twelve and
thirteen thousand Navajos. By 1882 the population of the Nava-
jos had grown to abont sixten thousand.

The western boundary of the Navajo Indian Reservation was
defined with precision in an exceutive order issued on October
29, 1878. This line was later to bcecome the eastern boundary
of the 1882 rescrvation. Additional land was added to the south-
west eorner of the Navajo reservation by another exceutive order
issued on January 6, 1880. With this addition, the Navajo
reservation amounted to about 11,875 square miles, or 8,000,000
acres.

Despite the vast size of the Navajo reservation at that time,
this scmi-arid land was considered ineapable of providing sup-
port for all of the Navajos. Moreover, except for one or two
places, the boundarics of the Navajo reservation were not dis-
tinctly marked. It is therefore not surprising that great nunbers
of the Navajos wandered far beyond the paper houndaries of the
Navajo reservation as it existed in 1880. By 1882, Navajos com-
prising hundreds of bands and amounting to about half of the
Navajo population had camps and farms outside the Navajo
reservation, some as far away from it as one hundred and fifty

miles.

The Navajos were originally of an aggressive nature, although
not as warlike as the Apaches. It was because they had become
embroiled in a scries of fights with white men that they were
banished to Fort Summner in 1863. By 1882, however, they had
curbed their hostility to the Clovernment and to white men and,
in general, werc peaceably disposed, except for their proelivity
to commit depredations against the Hopis, as deseribed below.

Descrt life made the Navajos sturdy, virile people, industrious
and optimistic. They were also intelligent and thrifty. Some
Navajos established farms which held them to fixed loeations.
In the main, however, they were semi-nomadie or migratory,
moving into new areas at times, and then moving scasonally from
mountain to valley and back again with their livestock. This
required them to live in rude shelters known as “hogans,” usually
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huilt of poles, sticks, hark and moist carth. It was their prac-
tice to keep these hogans on a permanent basis and return to
them when it was practicable.

The first suggestion that a reservation be ereated which would
include any of the lands here in question came from Alex @.
Irvine, United States Indian Agent at Fort Defiance, Arizona
Territorv. On November 14, 1876, he recommended to John A.
Smith, Commissioner of Indian Affairs of the Department of the
Interior, that a reservation of fifty square miles be set apart
for the Hopis. He based this recommendation on tlhe necessity
of protecting the Hopis from Mormon pressure from the west
and south, and of providing more living space for the Hopis
because of increasing HFopi and Navajo population.

Ngthing came of Trvine’s recommendation. On May 13, 187§,
William R. Mateer, then United States Indian Agent for the
Hopis, proposed that a reservation extending at least thirty miles
along the Colorade River he set apart for the Hopis. This pro-
posal drew no reaction from the Washington office. In his annual
report of August 24, 1878, Matcer recommended the removal of
the Hopis to a polnt on the Little Colorado River which was
outside of what later became the 1882 reservation. IHis stated
reason for making this suggestion was that the Navajos were
spreading all over that country within a few miles of the Hopis
and were claiming, as their own, the only areas where there was
water and which were worth cultivating.

A year later Commissioner Xezra A. Hoyt asked Mateer to make
a further report eonccrning the latter’s reservation suggestion,
but Mateer resigned before making such a report. On March 20,
1880, Galen Eastman, Mateer’s successor as Hopi Indian Agent,
wrote to R. E. Trowbridge. the then Commissioner, recommending
that a reservation be set aside for the Hopis. His proposal
was for a reservation forty-eight miles east to west and twenty-
four miles north to south, embracing the Hopi villages. Eastman
expressed the view that the Hopis nceded a reservation Lecause
the settlement of Mormons in the vieinity was “imminent.”

Nothing canie of Eastman’s recommendation and another two
vears were to pass before the matter of establishing a reservation
in this arca again beeame active, On March 27, 1882, .J. T
Fleming, then the Hopi Indian Agent, wrote to the Secrctary
of the lmterior recommending a small reservation for the Hopis.
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Such a reservation, he urged, should include the Hopi puchlos,
the agency Dbuildings at Keams Canyon, and sufficient lands for
agricultural and grazing purposes, Fleming stated that such a
reservation was needed to protect the Hopi Indians from the in-
trusion of other trihes, Mormon settlers, and white intermeddlers.

On July 31, 1882, United States Indian Inspector C. H. How-
ard wrote to the Secretary recommending that a new reservation
be set aside for the “Arizona Navajos,” and for the Hopis whose
seven villages wonld be cencompassed within the proposcd new
reservation. On Oetoher 25, 1882, Howard made an extensive
report to the Seeretary venewing his suguestion that a joint
reservation be established for the western Navajos and Hopis.®

The reservation envisioned hy Howard was a much larger one
than Fleming had in mind. His stated reason for including the
Arizona Navajos in the reservation was to contain, within newly-
created houndaries, the great number of Navajos whu were then
roaming tar beyond their then established reservation. His reasons
for including the Hopis were to proteet them from encroaching
white scttlers and from being ‘“‘constantly overridden by their
more powerful Navajo neighborg, ™o

None of the recommendations for the establishment of a new
reservation were immediately acted upon. In the meantime, how-
ever, Fleming wrote to the Commissioner under date of October
17, 1882, ndvising that he had expeclicd one Jer. Sullivan from
the Hopi villages as an intermeddler. At the same time he re-
quested authority for soldiers to cxpel E. S. Merritt, another
white intermeddler. Since, however, the Hopis did not have a
reservation, foreible removal of intermeddlers eould not be or-
dered, and Fleming was so advised.

On November 11, 1882, Fleming reported that he was having
further difficulties with Sullivan, and stated that he would resign
if a way could not be found to evict Sullivan and Merritt from

6A third Howard report, renewing this recommendation, was not com-
pleted until Deeember 19, 1882, and so eould not have heen considered in
dratting the Execeutive Order of December 16, 1882.

CHownard’s assertion that the Tlopis were “constantly” overridden by
the Navajos is borne out by authentic reports extending hack to 1846, In
that yenr and in 1850, 185G, 1858, and 1865, civil and military ofticials
reported instances in which Navajos had trespassed upon Hopi gardens
and grazing lands, seized aud earried away livestock, and committed
physical violence.
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the Hopi villages. On November 27, 1882, Commissioner Hiram
Price sent a telegram to Fleming, asking him to deseribe the
boundaries “for a reservation that will inelude Moquis villages
and agency and large enough to meet all needful purposes and
no larger. . . ”

Fleming responded by letter dated December 4, 1882, speci-
fying, as boundaries of the proposed reservation, the lines which
were later described in the Excentive Order of December 16, 1882.
The proposed reservation thus described was much smaller than
had been suguested in the joint-reservation proposal submitted
by Howard.? At that time there were about ecightecn hundred
Hopis and about threc hundred Navajos living within the
boundaries recommended by Fleming.®

7In his letter of December 4, 1882, Fleming said, among other things:
“The lands most desirnble for the Moquis, & which were cultivated
by them 8 or 10 years ago, have been taken up by the Mormons &
others. so that such as is embraced in the preseribed boundaries, is
only that which they have been cultivating within the past few years.
The lands embraced within these boundaries are desert lands, much
of it worthless cven for grazing purpeses. That which is fit for
cultivation cven by the Indian method, is found in small patches
here & there at or near springs, & in the valleys which are overflowed
by rains, & hold moisture during the summer sufficient to perfect the
growth of their peculinr corn.

* - - LJ L] » >
“In addition to the difficulties that have arisen from want of a
reservation with whieh you are familiar, I may add that the Moquis
are constantly annoyed hy the encroachments of the Navajos, who
frequently take possession of their springs, & even drive their flocks
over the growing ecrops of the Moquis. Indeed their situation has
been rendered most trying from this cause, & I have hecn able to limit
the evils only hy appealing to the Navajos through their chiefs main-
taining the rights of the Mognis. With a reservation I can protect
them in their rights & have hopes of advaneing them in civilization.
Being by naturc a quict and peacahle tribe, they have been too easily

imposed upon, & have suffered many losses.”
8As revealed hy extensive archeological studies, there were over nine
hundred old Indian sites, no longer in use, within what was to hecome
ihe executive order area hut outside of the lands where the Hopi villages
and adjncent farm lands were located. Most of these were Navajo sites.
Tree ring or dendrochronologienl studies show that of a total of 125 of
these Indian sites within the exceutive order area for which data was
suceessfully proecssed, the wood used in the strueturcs was cut during a
range of years from 1662 to 1939. A considerable number of these
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On Deeember 13, 1882, Commissioner Price wrote to H. M.
Teller, Seerctary of the TInterior, transmitting a draft of an
executive order in the exaet form of the order issued three days
later. In his letier of transmittal Price pointed out that the Hopis,
then said to comprise “1813 sonls” had no reservation, as a
result of whieh it had been found impossible to extend them
needful protection from white intermeddlers.

On December 15, 1882, Scerctary Teller forwarded the papers
to President Arthur, stating that he concurred in the Commis-
sioner’s recommendation, The handwritten exceutive order of
President Arthur, sctting aside the reservation, was issued on
the next day, the boundaries being depicted in the map which
is a part of this opinion. On December 21, 1882, Price sent a
telegram to Fleming advising:

“President issued order, dated sixteenth, setiing apart land
for Moquis recommended by you. tuke steps at once to remove
intruders.”?

The ecircumstanees whieh led to the issuanee of this exceutive
order, as stated above, demonstrate that the primary purpose
was to provide a means of protceting the Flopis from white inter-
meddlers, Mormon scttlers, and eneroaching Navajos, It was thus
intended that the Hopis would be provided such means of protee-
tion immediately upon the issuance of the exceutive order, no
further proceedings by way of Scerelarial settlement or otherwise
being required. Hcenee the background facts. fully confirm the
opinion stated above, based on the language of the order, that
the Hopis acquired immediate rights in the 1882 rescrvation upon
issuance of the Deeember 16, 1882 order.

The rvight and interest thereby gained by the Hopis was the
richt to use and occupy the reservation, the title to the fee

speeimens were cut and presumably used in struetures prior to 1882.
There is no convineing cvidence of nny mass migration of Navajos either
into or out of the cxeentive order area at any time for whiech the tree
ring data were avnilable.
9This was confirmed by a letter of the snme date in whieh the Com-
missioner staterl, among other things:
“T now transmit to vou a copy of the order, by which vou will see
that your recommendations, as eontained in letter to this office, dated
December 4th (instant), have heen followed as regards the hound-

aries of the same.”
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remaining in the United States. Spalding v. Chandler, 160 U.s.
394, 402-403. This included the right to the mineral resource as
well as surface use and occupancy.l® The right was in the Hopi
Tribe for the use and benefit of individual members thereof.1!

The right of use and oceupancy then gained by the Hopi Indian
Tribe extended to the entire arca embraced within the December
16, 1882 reservation, and was not limited to the parts of that
reservation then used and ocecupied by them. As indicated in
Clommissioner Price’s telegram of November 27, 1882, the reser-
vation was intended to “include Moquis villages and agency and
large enough te meet all needful purposes and ne larger. . .”
Future as well as then present needs of the Hopis were thus
intended to be met, thereby precluding a construction of the
exoeutive order which would confine Hopis to the area which
they then actually oceupied.

Whether the right thus acquired by the Iopis to use and
oceupy the entire reservation was lost or impaired by subsequent
inaction or abandonment on the part of the Hopi Indian Tribe
is a matter to he discussed at a later point in this opinion. Like-
wise to be discussed below is the extent to which, if any, the
right of use and cceupaney acquired by the Hopis on December
16, 1882 was therenfter diminished in quantum or altered in
character by action, if any, of the Secretary in permitting other
Indians to settle on the reservation, or by reason of any other
oceurrence or course of events.

The right of use and cceupaney gained by the Hopi Indian
Tribe on December 16, 1882, was not then a vested right. As
stated in our earlier opinion, an unconfirmed executive order cre-
ating an Indian reservation conveys no right of use or occupancy
to the heneficiaries beyond the pleasure of Congress or the Presi-
dent. Such use and occupaney may be terminated by the unilateral

100pinion of Acting Soliciter, Department of the Interior, filed June
11, 1946, 59 L.D. 248, dealing specifically with the executive order reserva-
tion of December 16, 1882. See, also, McFadden v. Mountain View M. &
M. Co., 9 Cir., 97 Fed. 670, 673, reversed on other grounds, 180 U.8. 533;
Gibson v. Anderson, 9 Cir.. 131 Fed. 39; 34 Opinions of the Attorney
General, 182, 189; Federal Indian Law, 1958 edition, pages 648-652. The
applicable principles are discussed in United States ». TPalker River Irr.
Distriet, 9 Cir., 104 F.2d 334.

11T nited States v. Shoshone Tribe, 304 U.S. 111, 118; Cherokee Nation
v, Hitcheoek, 187 U.S, 294, 307.
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action of the United States without legal liability for compensa-
tien, The Hopis were therefore no more than tenants at the will
of the Government at that time. See Healing v. Jones, 174 F.
Supp. 211, 216, und ecascs there cited. No vesting of rights in the
1882 rescrvation occurred until enactment of the Aet of July
22, 1958,

Rights and Intorests Acquired by
Navajos on December 16, 1882

Unlike the Hopis, the Navajos are not named in the Executive
Order of Dcecember 16, 1882, Therefore if they have any vights
of use and oceecupaney in the reservation such rights must have
beon aequived under the provision of that order reading: “and
such other Indians as the Scevetary may sce fit to settle thereon,”

The words “may sec fit” connote a futurc contingency, to he
falfilled only by an exereise of diseretion. Those words thus con-
template the exercise of Sceretarial authority which did not come
into existence until the executive order was issued.

In the exereise of that authority the Secrctary might, some-
time after Decemher 16, 1882, permit to he settled in the reser-
vation Navajos who were actually vesiding there when the execu-
tive order was issued. Conceivably the Seerctary could, in his dis-
cretion, relate those rights back to the day the execcutive order
was issucd. But, in any cvent, rights thereby acquired would
he predicated upon the act of the Scerctary on some date sub-
sequent to December 16, 1882, in granting sueh permission, nune
pro tune or otherwise, and not upon the force and effect of the
exceutive order independent of such Sceretarial action.

Defendant. appears to concede that any right or interest the
Navajos have in the 1882 reservation must arise from Seecretarial
action pursuant to the “such other Indians” clause of the exeen-
tive order.12

But it also appears to be defendant’s position that the admin-
istrative intent in uwsing this “such other Indians” clause was to

t2In defendant’s reply brief, for example, it is stated that “The ‘Navajo
interest’ in the Executive Order area neccessarily nrises from Secretarinl
settlement thereon of Navajo Indians, members of the Navajo Tribe”
Tater in the same brief defendant states: “Weo are quite certain the eourt
will find that the Navajo Indians are those referred to in the Exceuntive
Order as having heen ‘settled thercon hy the Scerctary of the Interior
pursuant to such Executive Order.’”
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grant immediate rights of use and occupancy to Navajos then
living in the reservation area. Thus defendant expresses the view,
in its objections to plaintiff’s proposed findings of faet, that
the recommendations of €. H. Howard for the establishment of
a joint Western Navajo-Hopi reservation were aceepted. De-
fendant also calls attention to official expressions in later years
that it was the intention in creating the reservation to set aside
the lands for the use and ocecupancy of the Hopi Indians and
for the use and ocenpaney of the Navajos then living there, in
addition to permitting the continued settlement of Navajos within
the discretion of the Secretary.

There seems to be an inconsisteney hetween defendant’s con-
cossion that any rights the Navajos have in the 1852 reservation
result from the “such other Indians” clanse of the executive
order, and his contention that the purpose in issuing the order
was to grant immediate rights to Navajos as well as Hopis. As
previously pointed out, the *“such other Indians” clause could
onlv he cffectnated by subsequent Secretarial aetion. Its only
offoct was to provide the Secretary with anthority to take future
action, in his diseretion, permitting Indians other than Hopis
to settle on the reservation. Indians whose rights in the reserva-
tion are dependent upon future official acts of discretion ean
hardly he said to have gained immediate rights by virtue of an
executive order which authorizes the exercise of such discretion,

But aside from this seecming inconsistency, and apart from the
conclusion expressed ahove that the words of the executive order
Aisclose no such intention, the extrinsie evidence refutes, rather
than supports, the argument that it was intended by the execu-
tive order to grant Navajos immediate rights in the 1882 reser-
vation.

Ae stated above, J. M. Fleming had recomniended a small
resorvation for the exelusive use of the Hopis while C. H.
Howard had recommended a very much larger reservation for
the joint use of the “Arizona Navajos,” and the Hopis. Defendant
contends that sinec the Secretary was expressly authorized to
settle other Indians in the reservation, Fleming's recommendation
for un exclusive Hopi reservation was neeessarily rejected. De-
tendant. also calls aitention to the fact that in his letter of
Docember 21, 1832, the Secretary advised Fleming that his
recommendations “as regards the boundaries” had been accepted,
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nothing being said of Fleming’s recommendations that the reser-
vation he for the cxclusive use of the Hopis. Tt is argued from
these two circumstances that Toward’s recommendation for a
Joint Arizona Navajo-Fopi reservation was accepted.

In our view, the conclusion reached by defendant is not war-
ranted by the eircumstances velied upon. The nost significant
fact in conncetion with the ereation of the 1882 reservation is
that the houndaries deseribed in the execeutive order were those
which Fleming supplied in response to the instruetion: “for reser-
vation that will include Moquis villages and ageney and large
enough to meet all needful purposes and no larger.” Had admin-
istrative officials intended to ereate a joint Western Navajo-Hopi
resetvation. they would not have confined it to an area which
Fleming thought was no larger than nceessary for the Hopis,
and rejected the larger arca recommended by Howard for a
joint reservation.

It is true that Fleming’s recommendation for an exclusive Hopi
reservation was not completely aceepted. Tt was rejected to the
extent that the Secrctary was anthorized to settle other Indians
in the reservation in the futurc. This cxplains why Fleming was
advised that his recommendations “as regards the houndaries”
had been aceepted, no like advice heing given with respeet to
his recommendation for an oxclusive Hopi reservation. But this
falls far short of establishing an intention to aceept Howard’s
recommandation for a joint reservation from the outset. The
latter possibility is negated not only by the fact that Fleming’s
restricted arvea recommendation was aceepted, but Ty the fact
that the Navajos were not named in the exceutive order.

It is probable that Howard’s reconunendations had nothing
whatever to do with the insertion of the “such other Indians”
clause in the cxecutive order. This was a customary provision
in excentive orders of that period. Tn 1 Ex, Order 195, I Kappler
916, dated April 9, 1872, a reservation was sct aside for named
hands of Indians in Washington Territory, “and for such other
Tndians as the Dept. of Interior may sec fit to loeate thereon.”
Between that date and December 16, 1882, as shown by plain-
tifl"s exhibit No. 263, nine additional orders, setting aside reser-
vations for named Tndian tribes, contained a similar provision.

On the other hand, when it was decided to give immediate
reservation rvights to specific Indians then residing in the area,
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in addition to the named Indians for whom the reservation was
principally created, officials knew how to make this clear in an
executive order. Just four days prior to the issuance of the
order of December 16, 1882, an executive order was issued estab-
lishing the (¥ila Bend reservation. It was therein recited that the
reservation was created for the “. . . Papago and other Indians
now secttled there, and such other Indians as the Secretary of
the Interior may see fit to settle thereon.” (Emphasis supplied.)
The treaty of 1838 with the New York Indians, 7 Stat. 500, pro-
vided that the Senecas should have, “For themselves and their
friends, the Cayugas and Onondagas, vesiding among them, the
easterly part of the tract set apart for the New York Indians.”13

There is another cireumstance, extrinsie to the 1882 executive
order itself, which tends to indicate that it was not the purpose
to grant immediate rights to the Navajos by issnance of that
order. By the Navajo treaty of 1868, 15 Stat. 667, the Navajos
agreed that they would relinquish all right to occupy any terri-
tory outside the reservation thereby created, retaining only the
right, under limited eircumstances, to hunt on contiguous un-
oecupied lands.

The Navajos were released from this undertaking to the extent
that specifically deseribed additions were made to the original
Navajo reservation by executive orders issued on Oectoher 29,
1878, and January 6, 1880.14 Had it been the intention of the
administration to grant Navajos, by issuance of the 18382 order,

134 similar technique has been employed since 1882, when it was in-
tended that Indians other than the primary tribe were to have immediate
vights. In II Executive Order 7, IV Kappler 1003, dated July 17, 1917,
the Kaibab Indian reservation was established, “For the use of the Kaibab
and other Indians now residing thereon, and for sueh other Indians as the
Secretary of the Interior may locate thereon.”

14The Navajos were similarly released from this treaty obligation on
several occasions subscquent to December 16, 1882, but again, in each
case, specific reference was made to the Navajo Indinns and their then-
cxisting reservation. On May 17, 1884, President Chester A. Arthur
withheld from sale and seftlement as a reservation for Indian purposes,
lands that later were added to the Navajo Indian Reservation. Act of
June 14, 1934, 48 Stat. 960. Similar aetion was taken by President
Willinm  MeKinley on January 8, 1900, and by President Theodore
Roosevelt, on Novembher 14, 1901, both of these additions to the Navajo
Tndian Reservation heing effectuated by the Act of June 14, 1934, supru.
On November 9, 1907, the Navajo Indian Reservation was agnin enlarged
by executive order.
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an immediate further release from their treaty obligations, we
would expect to find some mention of the Navajos in that order.

We have not lost sight of defendant’s reliance upon official
expressions of epinion, made at various times, subsequent to 1882,
with regard to the administrative intention in ercating that reser-
vation. In its briefs defendant relics npon two statements of
this kind. One of these was the statement of Superintendent Leo
Crane in his report of Mareh 12, 1918. The other was the state-
ment of Aeting Solicitor Felix N. Colen, in his opinion of June
11, 1946, 59 LD. 245, 252, But there were also many other
similar official expressions to the elfect that it was the intention,
in cstablishing the 1882 reservation, to give Navajos then living
in the deseribed area, rights of use and ocenpancy co-equal with
those granted the Hopis.!® On the other hand there are a number

15The prineipal statements of this kind were the tollowing: (1) In
his 1912 annunal report, Leo Crane, then Superintendent of the Hopi
Rescrvation, stated: “. . . These Navajos were permitted to yemain on
the reservation, having a right of vecupancy, when the reserve was ereated
hy exceutive order of Deecmber 16, 1882."; (2) in his letter of June 22,
1914, addressed to the Commissioner of Indian Affairs, Superintendent
Crano stated: “*. . . Those Navajoes wlo resided on the reserve at that
time (December 16, 1882}, had a right of oceupaney, and it is not under-
stood that this right has diminished.”; (3) in his letter of July 7, 1915,
addressed to the Commissioner, Supcrintendent Crane stated: “. . . Owing
to the language of the Executive Ovder creating the reservation in 1882,
it would seem there is no authority for the deportation of Navajoes, nor

is there any loention to which they might be deported. . . ."; (4) in the
report made by Inspector H. S. Traylor tu the Burcan of Indian Affairs,
on Junc 6, 1816, he stated: “. . . The Navajos were the oceupants of at

least a part of this territory before the Executive Order was made, and
there is no doubt but that they arc entitled to & part at this time , . >’ (In
this report Traylor incorrectly paraphrases the exceutive order as follows:
“ .. it was done for the exclusive usc of the Hopis and such other
Indians as may be residing there . . .”); (5) in a report dated March
12, 1918, from Snpcrintendent Crane to the Commissioner of Indian
Aftairs, the Superintendent stated: “The language of the exccutive order
of 1882 practically guarantces to those Navajos or other Indians residing
on Moqui at that time equal rights with the opi.”; (6) on May 18, 1920,
during the testimony of Robert I, L. Danicl, Superintendent of the Hopi
Reservation, hefore a subecommittee of the Committee of Indian Affairs
of the U. S. House of Representatives, the following eolloguy cccurred :
“Mr. Danicl. The reservation was ereated by Exccutive order for the
Hopi Indians, and the wsual jigger in all matters pertaining to Tndian
reservations slipped in in the form of ‘such ofber Tndians that might
belong on the reservation,” {an crroneous paraphrase of the order). Mr.
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Carter. That lets the Navajo in? Mr, Daniel. That lets the Navajo in. It
hoppened at that time that there were practically as many Navajos on
the reservation as Hopis,” (this was not a correct statement, as there wers
about eighteen hundred Hopis and three hundred Navajos in the reserva-
tion area in 1882).; (7) under date of July 26, 1924, the chief of the
land division of the Department of the Interior, sent a memorandum to
the inspection office of that department, in which it was said: * .. the
order of 1882 would seem to include them (the Navajos), or at least those
who were there at that time.”; (8) in a letter dated Septemher 28, 1924,
sent by Charles H. Burke, Commissioner of Indian Affairs, to several
Hopi leaders, it was stated: “It is believed this language (of the executive
order) was intended to permit Navajo Indians who had lived on the
reserve for many years to continue there.”; (9) in a report dated May
12, 1928, sent to the Commissioner of Indian Affairs by C. E. Faris,
Distriet Superintendent of the Southern Pueblo Agency at Albnquerque,
New Mexico, it was said: **. . . with the establishment of the reserve in
1882, the Department and the President, not unmindful of the rights
of the Navajos as well as the Hopis, created the reservation for the
use and occupancy of the Hopis and ‘such other Indians as the Secre-
tary may see fit to settle thereon,” and sinee the Navajos were there in
possession, control, and use of vast range areas, the provision was
warranted.””; (10) in a letter dated September 24, 1932, sent to Otto
Lomavitu, then President of the Hopi Council at Oraibi, C. 1. Rhoads,
then Commissioner of Indian Affairs, said: ‘‘This langnage ‘for the use
and oceupaney of the Moqui and such other Indians, ete.’ was pur-
posely used so as to not only provide a reservation for the Hopi (Moqui)
Indians but also to take care of a large number of Navajo Indians who
were then living within the Executive Order area, as reports on which
the Exceutive Order withdrawal was based indicate that the purpose
of the withdrawal was for the joint benefit of the Hopi and Navajo
Indians living within the area.’’; (11) in a memorandum to the Sec-
retary, dated December 20, 1932, Commissioner Rhoads said: ‘. . . At
the time of making the above Executive Order withdrawal it was in-
dicated by the Government field officers in their reports that in addition
to the Hopi Indians a eonsiderable number of the Navajo Indians were
living within the area withdrawn. Hence, the langmage used in the
Executive Order was designed to take care of the rights of both groups
of Tndians in their joint nse and occupancy of the lands.”’; (12) in a
conference between leaders of the Hopi Indians and officers of the
Office of Tndian Affairs, held on April 24, 1939, Tohn Collier, Commis-
sioner of Indian Affairs, stated that ¢“. . . the Hopi-Navaho Reservation
[was] set aside by the President for the Hopis and other Indians resi-
dent there. . . .'": f13) in an opinion rendered to the Seerctary on
Tune 11, 1946, Felix S. Cohen then acting solicitor of the department,
stated: ¢¢. . . it was the intention in creating the reservation to set aside
the lands for the use and oeccupancy of the Hopi Indians and for the
use and ocenpancy of the Navajos then living there, and to permit the
continued settlement of Navajos within the area in the diseretion of
the Secretary . ..”’
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of official expressions to the contrary effect.!®

In eur view, such comments and cxpressions of opinions, even
though coming from officials of the same ageney in the course
of their administrative duties, are not competent evidenee of what
other officials, back in 1882, intended when they framed and
obtained issuance of the exceutive order. Probably none of those
commenting officials had access to as complete a record concerning
the events and cireumstances leading up to issuance of the 1882
order as is now before this court. As indicated by the words
which they used in making these comments, several of these
officials were apparently unawarc of the exact language of that
order. We must draw our own conclusions based on our under-
standing of the tacts as they have been presented in this case,

16The prinetpal statements of this kind are: (1) On Oectober 10, 1888,
R. V. Belt, then Chief of the Indinn Division, advised the Secretary
that the reservation ‘. . . comprises no lands set apart for the Navajoes
.71 (2) on the same date the Secretury of the Interior, William F.
Vilas, wrote to the Seeretary of War, giving the identienl advice;
(3) on Deeember 18, 1890, the Commissioner wrote to the Secretury:
‘It is very desirable that the Nuvajos should be forced to retire from
the Moqni reservation . . .77 (&) on February 10, 1912, C. F. Hauke, then
Seceond Assistant Commissioner of Indinn Affairs, writing to Lco Crane,
then Superintendent of the Hopi Indinn School at eams Canyon,
Arizona, said: ‘‘In considering the proposition tor a division of the
reservation, due weight should be given to the fact that the reservation
was crcated primarily for the Moini (Hopi) Indians, though it was
also provided thnt the Secretary of the Intervior might in his diseretion
settle other Indians thereon.’’; (5) during hearings before a subcom-
mittec of the Committee on Tudian Affairs of the U. S. House of Rep-
resentatives, held on December 6, 1917, X. B. Merritt, Assistant Com-
nissioner of Indian Affairs, stated: ““. . . we have not considered
seriously the question of excluding the Novajos from the area set aside
primarily for the Monui Indians.”’: (6) in a report, dated July 25,
1930, sent hy H. H. Tiske, field represeniative of the Indinn Serviee, to
the Commiissioner, commenting upon Superintendent Crane’s report of
March 12, 1918, in which it was stated that the cxeentive order ‘‘prac-
tically gnarantecs to those Navajos or other Indians residing on Mogui
at that time, equal rights with the Hopis,”' Fiske said: ¢“. . . There is
nothing in the wording of the Executive Order to indieate that time
of residence had anything to do with the question; hut that the Seere-
tary of the Interior might introduee snch Indians, of tribes other than
the Hopis, as he might sec fit to do trom tinc to time.’’
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on our analysis of the language of the order, and on our view
of the applicable law.17

Our conclusion, based on all of the considerations discussed
above, is that neither the Navajo Indian Tribe nor any individual
Navajo Indians, whether or not living in the reservation area
in 1882, gained any immediate vights of use and oceupaney therein
by reason of the issuance of the executive order.

Settlement of Novajos in the 1882 Reservation

It follows from what has just been said that if the Navajos
have acq_uired any right ov interest in that reservafion it must
have heen hecause, subsequent to December 16, 1882, they were
settled therein pursuant to the applicable provision of the execu-
tive order of that date.!® The exact language of the provision in
question rcads as follows: . . . and such other Indians as the
Secretary of the Interior may see fit to settle thereon.”

In discussing the meaning of this provision, defendant directs
attention to the character of the occupancy which must be shown
to exist in order to establish that “other” Indians were settled
in the reservation. Indians other than the Hopis are to be re-
garded as settled in the reservation, he argues, if they use and
occupy such lands for residential and incidental purposes, in
Indian fashion, and if such use and occupancy is of a continuing
and permancnt naturc as opposed to a transitory or temporary
occupaney.

17These post-1882 official comments and opinions may be relevant to
the entirely different question of whether Navajos were later settled in
the reservation with the permission of the Sceretary.

18Tt was theoretically possible for the Navajos to have aequired an
interest in the reservation subsequent to December 16, 1882, by some
other means, such as by Presidential or Congressional action. However,
the Navajos make no claim of that kind, nor would the record support
snch a claim. Moreover, the Act of July 23, 1958, negates any such
elaim. In the langmage of that act it is declared that the lands
are held in trust for the Hopi Indians ‘‘and such other Indians, if any,
as heretofore have heen settled thercon by the Seeretary of the Interior
pursuant to such Txecutive order.”” The statutory trust therefore is
not for the henefit of any urmamed Tndians who were not ‘“settled”’
in the reservation pursuant te the ‘‘such other Indians’ provision of
the exeeutive order.
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In reaching this conclusion defendant applies, by analogy, the
meaning which courts have attached to the terms “settlement”
and “settled” as used in the Homestead Law, 43 U.S.C. §162,
166.1° He also likens the character of use and ocecupancy by
“other Indians” contemplated by the executive order to that
which must he found to exist in order to establish aboriginal
Indian title.”® Defendant thus scems to make the test exelusively
on¢ as to the character of the use and occupaney, no mention
being made of the role the Seeretary must play in order for
“other Indians” to obtain rights as settled Indians.

Plaintiff, on the other hand, pluccs the emphasis entirely upon
the part the Secretary must play. He argues that however con-
tinuing and permanent the use and occupaney of other Indians
may be, they cannot aequirve rights in the 1882 reservation as
“settled” Indians, nnless the Secrctary has, in the axercise of
his discretion, “secttled” them in the reservation. Plaintiff con-
tends that ncither the meaning attached to the terms “settlement”
or “settled,” as used in the Homestead law,2! or the charaecter
of use and oecupaney associated with aboriginal Indian title, is

19The Supreme Court in Great Northern Railroad Company v. Reed,
270 U.8. 539, 645, speaking of the Homestend law, snid: “The term ‘settle-
ment' is used as eomprehending aets done on the land by way of estah-
lishing or preparing to establish an setual personal residence—growing
thereon and, with reasonable diligence, arranging to occupy it as a
home to the exclusion of one clsewhere Sec also, Anna Bowes, 32
IL.D. 331.
20Tn this conncetion defendant refers to statements eoncerning the
kind of aboriginal use and oecupaney which will constitute “Indian
title,” as set out in United States v. Santa Fe Pacific Railroad Com-
pany, 314 U.S. 339, 345; Mitchell v. United States, 3¢ U.S. 464, 486;
Alcea Band of Tillamook v, United States, 103 C.Cls. 494, 558; and
Assiniboine v. United States, 77 C.CL 347, 368. In the Santa Fe ensc,
the court said, at pago 345:
“Occupaney nceessary to cstablish aboriginal possession is a ques-
tion of fact to be determined as any other question of fact. I it
were established as a fact that the lands in question were, or were
ineluded in, the aneestral home of the Walapais in the sense that
they eonstituted definable territory ocenpied exelusively hy the
Walapais (ns distinguished from the lands wandered over by many
tribes}, then the Walapais had ‘Indian title’ whieh, unless extin-
guished, survived the railroad grant of 18G6.”
1Plaintiff argues that the Homestead law refers to the act of the
individual seeking the henefit of the law, no administrative official being
ealled upon to “settle” anyone.
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helpful in construing the words “to scttle,” as used in the Execu-
tive Order of Deeember 16, 1832.22 Plaintiff concedes that his
research has thrown but little light on the question of what aet
the Seerctary must perform to “scttle” other Indians on the
1882 reservation, and helicves defendant’s research has been sim-
ilarly unproduetive.

We are of the opinion that ncither the test as to the character
of use and occupaney of “other” Indians, as suggested hy de-
fondant. nor the test as to whether the Seeretary acted to “settle”
other Indians, as suggested by plaintiff, is alone sufficient in
determining whether “other” Indians have been “settled” an the
1882 peservation. In our view, Indians other than Hopis acquired
richts in the 1882 reservation under the executive order pro-
vigion in question it: (1) sueh Indians used and occupied the
reservation, in Indian fashion, as their continuing and perma-
nent area of residence. and (2) the undertaking of such use
and oceupaney, or the continnanee thereof, if undertaken without
advanec permission, was authorized by the Seerctary, exereising
the diseretion vested in him by the exscutive order.

The general principle just stated provides a starting point for
our discussion. Tt does not dispose of all the lezal problems to
he eneountered in datermining whether the Secretary in fact
scttled any Navajos in the 1882 reservation. Nor does it provide
any guidance as to what effect Secretarial settlement of Navajos,
if any were sottled, had on pre-existing FHopi rights i the reser-
vation. These are «questions which can hest be dealt with as they
emerge during the course of the following diseussion.

The ecvidence is overwhelming that Navajo Indians used and
occupied parts of the 1882 reservation, in Indian fashion, as their
continuing and permanent area of residenee, from long prior to
the creation of the reservation in 1882 to Julv 22, 1958, when

22Plaintiff confends that while Indian title as interpreted hy the conrt
with respect to Indian reservations has been determined to be the right
of nccupancy and use, no ¢ase has heen found which makes the converse
true, that snch title ean be ereated by merely using and ocenpying the
land. Morcover, he in effeet argues, the concept of aboriginal title no
more than that of settlement under the Homestead law, involves ad-
ministrative aetion, while under the Executive Order of December 16,
1882, such action is a specific requirement.
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any rights which any Indians had acquired in the reservation
became vested.2?

The Navajo population in the rescrvation steadily inereased
during all of this period. In 1882 therc were only about three
hundred Navajos living in the area. By 1900 this had inereased
to 1,826, In 1911 the Navajo population was estimated to be two
thousand, and by 1920 this had grown to between twenty-five
and twenty-seven hundred. The Navajo population climbed to
3,319 hy 1930, and to about four thousand by 1936, About six
thousand Navajos were living within the resevvation in 1951.
By 1958, the Navajo population probably exceeded eighty-eight
hundred. :

The use and oceupancy of the reservation area for residential
purposes by a eonstantly inereasing number of Navajos, is there-
fore definitely established, and we have so found. But the eritical
question is whether such use and oceupaney was by authority
of the Sceretary, granted in the cxercise of the diserction lodged
in him by the executive order to “scttle” other Indians on the
reservation.

None of the twenty-one Sceretaries of the Interior who served
from Deceember 16, 1882 to July 22, 1958, or any offieial anthor-
ized to so act on bhehalf of any of these Secretaries, expressly
ordered, ruled or announced, orally or in writing, personally or
through any other official, that, pursuant to the diseretionary
power vested in him under the executive order he had “settled”
any Navajos in the 1882 rescrvation, or had authorized any
Navajos to begin, or continne, the use and cccupancy of the
reservation for residential purposes.

In the absence of any order, raling, or announcement of this
kind, defendant produced cvidence on the basis of which, he
urged, snch Sceretarial act or acts of diseretion should be implied.
This evidence relates to suech matters as the extent to which
administrative officials acquiesced in the known presence of Nava-
jos in the reservation and the reasons therefor: the extent to
whieh Covernment assistanee was rendered to Navajos in the
reservation as eompared to that rendered to Hopis and the rea-

23Ty Healing v. Jones, 174 F.Supp. 211, 216, we hkeld that from the
date of the enactment of the Aet of July 22, 1958, 72 Stat. 402, the
Lencficiarios of the trust thereby ereated “had a vested interest therein
capable of judicial recognition and proteetion.”
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sons thercfor; and the issuance of official pronouncements con-
cerning the respective rights of the Hopis and Navajos in the
reservation and the officiallv-asserted hasis for rights so recog-
nized. Plaintiff produced counter cvidence of the same general
character.

We turn to a diseussion of that evidence.

For a period of nearly six vears following issuance of the
exceutive order, the known presence of a relatively small number
of Navajos in the 1882 reservation was nerther condemned nor
sanctioned by administrative officials. These Navajos were not
officiallv labeled as interlopers and no cffort was made to eject
them from the reservation. On the other hand, they were not
publicly recognized as having any rights in the reservation and
they were provided with no assistance or supervision of tho
kind which, on a modest seale, was being supplied to Hopis.®

We conelude that nothing occurred during this initial period
which would warrant the finding and conclusion that the Seere-
tary had. by implieation, settled Navajos in the reservation pur-
cuant to the “sueh other Indians” provision of the 1882 exceutive
order. -

On September 20, 1888, Inspector T. D. Marcum reported to
the Office of Indian Affairs that EHopis were complaining of
Navajos “on their reservation,” with flocks and herds, destroying
Hopi crops and ruining their grazing lands. On September 26,
1888, Herbert Welsh, Corresponding Seceretary of the Indian
Rights Assoeciation. wrote to William F. Vilas, Secretary of the
Interior. He told the Scerctary of complaints he had reecived
from Hopis eencerning injuries inflicted upon them as a result
of “the continual intrusions and depredations” of the Na rajos.

24Tn August, 1886, ¥, S. Patterson, then the Navajo Indian Agent,
held a general council of Indians at Keams Canyon, within the 1882
reservation. Hopis representing five villages and thirty to forty Navajos
living in the vieinity of Keams Ganyon. attended this meeting, The Hopi
representatives favored the estahlishment of a school at eams Canyon,
and promised to send sixty to seventy children from the villages. A few
Nuvajos also said they would send their ehildren fo this school. Patter-
son reported this to the Washington office It the record dees not indi-
cate whether accommodation of Navajo children at this school was ap-
proved and, it so, whether any Navajo children attended during these
Brst yeurs. The sehool at Keams Canyon was opened in 1887,
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Welsh suggested that a military force be sent to the area for
the purpose of holding a council with the Navajos to inform
them that the depredations must ccase.

These two reports were turned over to R, V., Belt, Chief, Indian
Division, for consideration. On Qctober 10, 1888, Belt sent a
memorandum to the Sceretary cxpressing approval of the recom-
mendation that a military cxpedition be sent to the arca. He
coneluded this memorandum with these words:

“The Moquis reservation was established by Exceutive Order
of December 16, 1882, for the Moqgui and such other Indians
as the Sceretary of the Interior may see fit to settle thercon.
It eomprises no lands set apart for the Navajoes and no
Navajoes have been scttled thereon by the Department.”

On the same day on which this memorandum was written, it
was rceeived by Scerctary Vilas. Lator the same day, he wrote
to the Scerctary of War requesting that a company of troops
be dispatched to the area with instructions “to remove all Navajo
Indians found trespassing with their herds and flocks on the
Moqui reservation and to notify them that their depredations
must ceasc and that they must keep within their own reserva-
tion,” In this communication Secrctary Vilas also made the
identical statement that Belt had made to the effeet that no
Navajos had hcen settled in the reservation.

We do not agree with defendant that the Seceretary’s statement
should be discounted because of the expedition with which he
acted after reeciving the memorandum from Belt, To the extent,
however, that this statement vepresents an expression of opinion
by the Seecretary as to the meaning of the 1882 order, or as to
what some previous Seceretary did or did not do in the wav of
settling Navajos in the rescrvation, the quoted statement is not
competent evidence, Our view as to this is identical with that
expressed earlier in this opinion in diseussing whether the Nava-
jos gained rights in the reservation on December 16, 1882.

But Vilas had been Secretary of the Interior since Janunary 16,
1888. His statement thercfore represents the hest possible evi-
denee that between January 16, 1888 and October 10 of that
year, when the statement was made, no Navajos were settled in
the reservation by Sceretarial aunthorization. We so find and
conclude.
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The military expedition which Seeretary Vilas requested
reached the reservation in December, 1888 Due to the faet that
winter was coming on, Navajo movement in the area adjacent
to the Hopis was at a minimum. Forcible removal of Navajo
familics at that time of vear would also have caused great hard-
ship. For these reasons the officers in charge of this expedit.iozf
determined not to foree an immediate cvacuation, Instead, they
confined their action to a show of foree and a warning that
depredations must ecease 20

Officials in the Office of Indian Affairs were advised of this
development and were apparently content to let the military
proceed under the new plan. Defendant believes that, in view of
this acquiescence, it should he inferred that the Secretary had
implicdly settled these vesident Navajos in the reservation.

We do not agree. Only a short time hefore, the Secretary
had expressly stated that he had not settled any Navajos in the
reservation. There were no official pronouncements during the
months which followed indicating a change of position. The
Jecision of the military against foreible cjection of Navajos was
not based on any supposed rights the Navajos had acquired in
the reservation by settlement or otherwise. This considerate treat-
ment was professedly motivated, as Indian Offiee officials knew,
hw a desire to avoid inflicting hardships on Navajo families,
where not immediately necessary to proteet the Hopis., Tf there
was anv other motivation it was prebably the desire to aveid
antagonizing the aggressive Navajo Indian Tribe at a time when
the Government was seeking to maintain peace with the Indians
of the West.

In the summer of 1889, there were renewed complaints of
Navajo cneroachments upon the Hopis, the theoretical twelve-
mile limit preseribed by Col. Carr apparently being disregarded
by the Navajos. From the beginning to the end of 1890 therc
were further complaints of this kind. The Hopis living at Oraibi,
the largest Hopi village, ceased sending children to the Keams

25T¢ was during this period that Col. B A, Carr, commanding offieer
at Fort Wingate, New Mexico, wrote to Navajo Chief Sam Begody. The
colonel asked Chief Begody to notify the Navajos in the 1882 reservation
that they had no right to move nearer to the Hopi villages. and that
they must move back and stay ‘“iat least twelve miles away from the
Mequis. . .7
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Canyon school, partly beeause of the CGlovernment’s failure to
protect the Hopis from the Navajos.

In Febroary, 1890, Commissioner T. J. Morgan instrueted
Charles E. Vandever, the Navajo Agent at Callup, Now Mexico,
to immediately take cnergetie and proper steps, without endan-
gering the pcace, to keep the Indians . . . within the limits
of their reservation, and to return roving Indians to the reser-
vation.” The only Indians excepted from this order were those
who had settled upon lands outside of their reservation for the
purpose of taking homesteads. No Navajos had moved into the
1862 reservation for that purpose, hecause that area had not
heen opened for homesteading.

. It follows that, under Commissioner Morgan’s instructions, all
Navajos then in the 1882 rescrvation were subjeet to removal.
They could not have bheen removed if they had heen settled in
the reservation by Secrctarial authority. Henee the instructions
indieate that from. June 10, 1889, when Morgan hecame Commis-
sioner, to February, 1890, when the instruetions were issued, no
Navajos had been settled in the 1882 reservation by Seeretarial
authority.

On Deeembor 16, 1890, special agent George W. Parker sent
a telegram to the Commissioner stating that a company of soldiers
should hec sent at once to remave “trespassing” Navajos from
among the Hopis, and to arrest rebellions Oraihi Hopis who
refused to send their children to the Keams Canyon school, The
Commissioner telegraphed General MeCook at Los Angeles and,
on December 17. 1890, a military expedition was sent on its
way.2% On Decemmber 22, 1890, the Commissioner sent instructions
to Parker to cooperate with the troops and school superintendent
Ralph P. Collins “in such way as may hc proper to ejeet the
Navajos from the Moqgui country to protect the Mogquis from
the former, , .”

The troops reached Heams Canyon on Christmas Eve, 1890,
and shortly thereafter, with their use, the revolt of the Oraibi
Hopis against the Keams Canyon school was hroken. Winter
being already well advanced, the Navajos were not on the move

260n Deeemher 18, 1890, the Commissioner made a full veport of
developments to the Seeretary of the Interior, stating that “It is very
desirable that the Navajes should be forced to retire from the Moqui
reservation. . . .”
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and T:A. Charles H. Girierson, in eharge of the troops, reported
that he saw no Navajo herds in the vieinity of the Hopi villages.
[t (irierson apparently did not have instructions to carry out
the Clommissioner’s plan to have Navajos ejeeted from the Hopi
country. Instead. his instructions were to hold interviews with
the Navajos and explain to them that they should cease molesting
the Hopis.

Again, the Washington offiec apparently acquieseed in the de-
cision of the military not to foreibly ejeet Navajos from the
1882 resorvation. But. as i the case of the similar attitnde
adopted by the Commissioner’s officc in 1888, we do not helieve
that implied Seeretavial settlement of Navajos is to he inferred
from such acquicseence.

There waere apparently two rveasons why it was decided not
to use foree on this oceasion, neither of which was predicated
upon the view that the Navajos had rights in the reservation,
however acquired. One of these was that, until the 1882 reserva-
tion houndary lines were distinetly marked, Navajos eould not
be blamed for entering that area. The other was that every effort
was being made at this time to aveid antagonizing the Navajo
Tndian Tribe. Thus Lt. Grierson was instrueted by Capt. H. K.
Bailev, at Los Angcles, that he should be very “auarded” in
his action, especially towards the Navajos, “and under no eir-
eumstances, it it can be avoided, will any harsh measures he
taken towards them at this time.”*7

23
Early in 1891, Parker, Navajo Agent David Shipley, School
Superintendent Collins, and Thomas V. Keam, a pioneer of the
area, decided that the most feasible way of meeting the immediate
problem was to prescribe a eireular lioundary around the Hopi
villages, having a radius of sixteen miles, within which the
Navajos were instrueted not to enter. They proceeded to do this,
marking the eireular boundary by mounds and monuments.

The Commissioner was advised of this plan, heing told that
hoth the Hopis and Navajos were agreeable thereto. The Com-
missioner apparvently acyuiesced in the arrangement, although
it was never expressly confirmed by the Washington office. This

27That the Washineton offiee shared this reluetanee to rile the Navajo
Tudian Tribe at this particular time is evidenced by the directions Parker
received trom the Commissioner on December 22, 1890, “.. . to exercise
proper care and tact not to inflame the minds of the Navajos and en-
danger an outbreak with them. . . 2
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1891 line is referred to in the record and briefs as the “Parker-
Keam” line. In what turned out to he a colossally over-optimistic
statement, the Commissioner, on Januarv 30, 1891, reported to
the Sceretary that the affairs between the Hopis and Navajos
in the vieinity of Keams Canyon “have heen brought to a satis-
factory econclusion.”

The significance whieh defendant draws from establishiment
of the so-called Parker-Keam line, is predicated on the faet
that it operated to assurc Navajos residing outside that line hut
inside the 1882 reservation that they would not be disturbed.
‘We are asked to infer therefrom that, by implication, the Secre-
tary scttled Navajos in the 1882 reservation, but ouiside of the
Parker-Keam line.

If this eirenmstance were eonsidered independently of all the
other events of the period, such an inference might be warranted.
But immediately prior thereto the Commissioner had ordered
the removal of Navajos and had only aceeded to less stringent
measures out of considerations unrelated to any eclaim of right
in the Navajos. During this same period the Government was
rendering substantial assistance to Flopis in the reservation but
none at all to resident Navajos unless a few Navajo children were
then attending the Keams Canyon school,

Morcover, the significance to be attached to the establishment
of the Parker-Ileam line must be judged not alone in the setting
of cireumstances which then existed, hut also in the light of
sabscquent events. There arc many instances in the long history
of this eontroversy in which an interpretation of a particular
oceurrence, perhaps justified by immediately surrounding eircum-
stances, proves unwarranted when considered in a broader con-
text. As we shall shortly sec, administrative action in the years
immediately following establishment of the Parker-Keam line
negates the view that any Navajos had previously gained rights
in the reservation by Sccretaria! scttlement or otherwise.

We therefore conclude that practical considerations, unassoei-
ated with any official recognition ol Navajo rights, dictated acgui-
escence in the attempt to solve the problem hy means of the
Parker-Keam line. Up to ecarly 1891, no Seeretary of the Interior
had secttled any Navajos in the 1882 reservation.

Early in 1892, administrative officials put into eftect a plan
to allot lands to individual Indians in the reservation. While,
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under this plan, Navajos in the reservation were not permitted
to be uprooted in order to allot lands to Hopis, neither were they
permitted to receive allotments themselves. No Indian was allowed
an allotment unless hiz father or mother was a Hopi2® This
distinetion between rights accorded Hopis and Navajos is explain-
able onlyv on the hypothesis that the Navajos in the reservation
were not then settled Indians within the meaning of the 1852
executive orvder.

Several vears were then to pass before there would be other
avents of significance, In 1809, the superintendent of schools at
Kcams Canyon complained of Navajo depredations and urged
that the Navajos he retuined to the Navajo reservation. ’i‘he
Washineton office, however, decided that nothing should he done
“gs the Navajoes have alwavs trespassed npon the Moqui resn.

" The followine year, rejecting a proposal that traders on
the reservation not he permitted to do business with Navajos,
the Commissioner said that it was not praetieal or fair te ask
traders to keep the “trespassing” Navajos out by refusing to
trade with them.

‘Tt would appear that it the Navajos were then “trespassers™
in the resevvation, as they were authoritatively labelled, they
were not settled Indians within the meaning of the 1882 order.
The described Covernment inaction is not neeessarily inconsistent
with that lahel. Refusal to ejeet Navajos at this time may well
have heen maotivated by the same considerations which led to
aequicseenee in the military decision against cjectment in prior
vears. Refusal to restriet the traders in the manner proposed
was specifically attributed to the hardship this would place upon
traders rather than any rights which had heen acquired by the
Navajos.

Amain, several years clapsed hefore there were other occur-
rences relevant to the guestion under diseussion. In Part IT of
the Tndian Department Appropriation Aect of March 1, 1907,
34 Stat. 1015, under the heading *Arizona” (34 Stat. 1021), the
Yeerctary of the Tnterior was authorized “to allot lands in sev-
eralty to the Indians of the Moqui Reservation in Arizona, in such
quantities as may be for their best intevests. . ." It was further
provided that such allotments would he subjeet to the provisions

25This first allotment project was discontinued in the fall of 1894,
without any allotments having been approved.
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of the Gencral Allotment Aet of February 8, 1887, 24 Stat.
388-391.

The then acting Commissioner apparvently construed the words
“Indians of the Moqui Reservation,” as used in the 1907 act, to
inelude Navajos then located in the reservation who intended
to remain there and who desired te reeeive allotments. Thus, on
February 25, 1909, he instructed field officials to allot lands in
the reservation to such Navajos. He further advised, however,
that Navajos living in the reservation who declined to accept
allotments “can he removed from the reservation.” Tn eonveying
these instruections, the aeting Commissioner made reference to
the “such other Indians” provision of the Exccutive Order of
December 16, 1882, stating that this provision provided “ample
authority” for the instructions which were given.

The clear intendment of these instruetions, given by the author-
ized representative of the Secrotary, is that Navajos then living
in the reservation who intended to make it their permanent
homes, and who indicated a willingness to accept allotments, were
thereby “scttled’” in the reservation pursuant to the authority
vested in the Secretary under the exceutive order. All other
Navajos living in the reservation, however, without regard to
Iength of residence or intention to make the reservation a per-
manent home, were subjeet to removal and thercfore were not
“settled” at that time.

Approximately three hundred Navajos residing on the 1882
reservation indicated a willingness to aceept allotments, and
received allotments subject to approval. In 1911 this seecond
allotment projeet was abandoned, and none of the allotments to
Navajos or others was approved. These three hundred Navajos
must nevertheless he regarded as “‘settled” Indians, sinee the
only Nuavajo permanent residents who were denied that status
under the acting Commissioner's ruling of Febrnary 25, 1909,
weore those who were unwilling to aceept allotments.

Tt is not ascertainable from this record who these three hun-
dred Navajos were; which, if any, were still living on July 22,
1058, and residing in the reservation; or which of them, if any,
had deseendants living in the reservation on the latter date and,
it so, who were such descendants, It is therefore not possible,
on this receord. to find that any Navajos residing in the reserva-
tion on July 22, 1958, derived rights of use and oceupaney by
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reason of the fact that, in the years 1909 to 1911, the Sceretary
had settled three hundred unidentified Navajos in the reservation.

There are several reasons why, as we find and conclude, the
Seeretarial settlement of three hundred Navajos in the reserva-
tion in conmnection with the 1907-1911 allotment projeet, did not
cffcetunte a Secrctarial settlement of the Navajo Indian Tribe
in the 1882 reservation. These reasons are: (1) only three hun-
dred of some two thousand Navajos then living in the reservation
were settled in this manner; (2) the only Navajos who may
he deemed to have been settled at that time were those who
agreed to accept allotments, and the acting Commissioner ruled
that Navajos who declined to accept allotments ““ean he removed
from the reservation”; (3) the purpose of the alloetment system
being to remove lands from communal ownership and place them
under individual ownership ({see Federal Indian TLaw, Depart-
ment of the Interior, page 773), the fact that the (Government
indicated a willingness to allot lands to Navajos (these allot-
ments were never approved) does not tend to show a purpose
to settle the Navajo Indian Tribe; and (4) events subsequent to
1911 show that the Navajos were not administratively treated
as a “scttled” trihe.

1t was during this second allotment, period that administrative
personnel of the Office of Indian Affairs began to speak of Navajo
“pights” in the reservation. Writing to the Commissioner on
Januavy 24, 1911, Hopi Superintendent A. L. Lawshe said: “As
T understand the matter the two tribes now have substantially
equal rights which should be preserved.” C. F. Hauke, the Sec-
ond Assistant Commissioner, making veference to this statement
in a letter to an official of the Indian Rights Association, com-
mented: “The Superintendent’s report indieates that he appre-
ciates the faet that the Navajos and Moguis have equal rights

1

on the reservation. . . .7

Neither Lawshe nor Hauke indicated what they believed to be
the souree of the asserted “rights” of the Navajos. There is no
indication that they regarded the Navajos as having been “set-
tled” pursnant to the excentive order. But it this inference is
warranted, it still is not helpful in the absence of an indication
that the officials were reporting coniemporancous administrative
action, ns distinguished from expressing an opinion as to past
action. Finally, theve is no evidenee that these views were then
accepted or shared by the Seeretary or the Commissioner.
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We conclude that these statements of Lawshe and Hauke are
without significanee on the question of whether Navajos were
“settled’ in the reservation. Nor were there, with the excoption
of the allotment instructions referred to ahove, and action there-
under, any other events during this second allotment period,
from 1907 to 1911, from whiech it may reasonahly be inferred
that Navajos were “settled.”

During the seven-year period from 1911 to the enactment of
May 25, 101827 the view first emerged in official cireles that, hy
virtue of the “sueh other Indians” provision of the Exceutive
Order of Deeember 16, 1882, Navajos then livine on the rveserva-
tion, and their desecendants, had aequired rights of use and
oceupancy. This opinion was first expressed by Leo Crane, then
superintendent at Keams Canyon, in his annual report for 1012,
It was repeated by him in 1914, 1915 and 1918, and the same
view was expressed by Inspeeter IT. & Traylor in a report dated
June 6, 1916,

These expressions of opinion would have significance only if
they manifested contemporaneous action by the Seerctary, or his
authorized representative, settling Navajos in the rveservation
pursuant to the authority reserved in the executive order. But
neither Crane nor Traylor were shown to have anthority to act
for the Seeretary in such matters, It is therefore not necessary
for us to determine whether thex were purporting to do so, or
whether they were merely expressing their personal opinions as
fo the legal cffect of the executive order, or as to past Sceretarial
acts of settlement.

It was also during this seven-year period, that suggestions for
an actual and permanent division of the reservation hetween
Hopis and Navajos, with marked houndary lines, were first ad-
vanced. Superintendent Lawshe had, in faet, made snch a sug-
gestion on February 14, 1911, just before abandonment of the
seeond allotment projeet. A similar suggestion was made on
November 20, 1911, by Leo Crane. On February 10, 1912, Seeond
Assistamt. Commissioner Tauke advised Cranc that the gencral

29The Act of May 25, 1918, 40 Stat. 570, 25 U.8.C., § 211, prohibited
the creation of any Indian reservation or the making of any additions
to existing reservations in the States of New Mexico and Arizona, except
by Aet of Congress.
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problem was under consideration. In his 1912 report, and again
in 1915, Crane reviewed this suggestion. A somewhat similar
suggestion was made by Inspector Traylor on June 6, 1916.

As a result of suggestions made by then Congressman Hayden
at o Congressional committec hearing held in December, 1917,
Crane was instructed to investigate the desirability of dividing
the 1382 reservation. He reported on March 12, 1918, agreeing
with Traylor that the veservation should be divided, the Navajo
part. however, to be only for the use of Navajos who resided
in the reservation in 1882 and their descendants.

Had the suggestions of Lawshe, Crane and Traylor for a divi-
sion of the rescrvation heen accepted by the Seccretary or Com-
missioner, the inference would be permissible that the Navajos
were recognized by them as having rights of use and oeeupancy
in the reservation. But there is no indication that these recom-
mendations received acceptance above the level of field personnel.

A third development during this period which requires com-
ment. has to do with sugeestions that Navajos be removed from
the reservation. On Mayv 26, 1914, H. . Robinson, Superintend-
ent of the Land Division of the Department of the Interior, wrote
to the Commissioner recommending that the Navajos he moved
from the 1882 reservation to available lands to the south. Crane,
who was asked to submit his views concerning this proposal,
recommended against it.

In his veport of June 6. 1916, Inspector Travlor spoke of
the territory oceupied by Navajos as “rightfully” helonging to
the Hopis, and suggzested that some Navajos might be persuaded
ta move to the west and south of the 1852 reservation. He would
then set aside the area within the reservation, vacated by the
Navajos, for the Hopis for a period of ten years, with the
provigion that if they did not wuse and oecupy it, the Navajos

again be permitted to take it over.

There is nothing in the record to indicate that either Robin-
son’s or Traylor's suggestion for removing Navajos rcceived ae-
ceptance in Washington. The fact, however, that Robinson’s
recommendation vesulted in a request for a veport from Crane,
is some indication that the Commissioner’s office did not then
regard the proposal as legally precluded. If the Secretary or
Commissioner had then held a very firm conviction that Navajos
were present on the reservation as of right, it is doubtful if they
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would have called upon a field official to report on the pro-
posal to remove the Navajos.

During this seven-vear period from 1911 to 1918, the Navajos
on the roservation received very little assistance from the Clov-
ernment, while the Hopis, as in the past, reecived substantial aid.
On June 22, 1914, Crane stated, in a report to the Commissioner,
that for thirty years the (lovernment “has lavished its help upon
the Hopi and has done practically nothing for the Navajo on
this reserve. . .” In a report dated Mareh 12, 1918, he stated
that thirty vears of ngeney effort had heen devoted almost entirely
to the Hopis, the Navajos only being given implements. He
added : “The Government sinee 1868 has neither cought to eduecate

M

or rule them [Navajos]. .. .’

The events of the seven years from 1911 to 1918, reviewed
ahove, provide no factual hasis for the inference that, during that
period, the Scerctary “scttled” Navajos on the 1852 reservation.
Tn faet there is no indieation that, during this period, the Secere-
tary or Commissioner recognized Navajns as having any rights
in the reservation, whether as “settled” Indians or otherwise.
That the Navajos were actually regarded by them as without
any such rights is indieated not only by the faet that a proposal
to remove Naviajos was seriously considered, but by the difference
in treatment accorded Hopis and Navajos on the reservation with
respect to the rendering of Glovernment assistanece.

During the nine-year period which followed, ending with the
enactment of March 3, 1927,%® there were further official expres-
sions of opinion concerning the status of Navajos in the 1882
reservation,

At a Congressional Committee hearing held in May, 1920, Topi
Superintendent E. T.. Danicl erroncously quoted the “such other
Indians™ provision of the exeentive order,®! and stated that this
“usunal jigeer . . . lets the Navajos iu. . . . Daniel also made
the incorrect statement to the committee that, in 1582, “there
were practically as many Navajocs on the reservation as Hopis.”

300n that date 44 Stat. 1347, 25 U.S.C. § 3984 wns enncted. Under
this statute. changes in the boundaries of reservations erented by exceu-
tive order, proclamation, or otherwise for the use and oceupation of
Indians were prohibited, exeept hy Act of Congress, with an execption
not here applieable.

3!Daniel quoted the provision as reading: “such other Indians that
might belong on the reservation.”
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On July ?6. 1924, Marschalk, Chief of the Land Division,
answering an inquiry from the Commissioner as to the status
of the Navajos on the reservation, replied:

“It does not appear that the Navajos have at any time
heen especially authorized by this Department to occcupy
and use any part of the Moqui Reservation, but they have
simply heen allowed to remain by sufferance, although as
hefore stated, the order of 1882 would seem to include them,
or at least those who were there at that time.”

As we said with regard to the somewhat similar expressions of
Crane and Travior, these statements by Daniel and Marsehalk
would have significance only if they manifested contemporaneous
action by the Seeretary or his authorized representative, settling
Navajos in the reservation. But, as in the case of Crane and
Traylor, neither Daniel nor Marschalk were shown to have author-
itv to act for the Seecrctary in such matters. These latter state-
ments, as in the case of the former, therefore do not aid us in
resolving the question under discussion.

On September 29, 1924, an official as high as the Commissioner
of Indian Affairvs for the first time cxpressed an official view to
the cffect that Navajos had rights of use and occupaney in the
reservation. This was, in faet, the first of thirteen instances
during the twenty-vear period from 1924 to 1944, when a Com-
missioner made an official statement or ruling which expressly,
or hy necessary implication, recognized Navajos as having rights
in the 1882 reservation.

Without donbt the Commissioner of Indian Affairs had author-
ity to exercise the discretion vested in the Secretary of the
Tnterior to “settle” other Indians in that reservation.’? It there-
fore hecomes necessary to determine whether these statements
hv the Commissioner, to the effect that Navajos had rights in
the reservation, and the administrative action or inaction with
which they were associated, considered separately or together
as a developing course of conduct, warrant the conclusion that
the Seeretary had, in the implied excreise of his diseretion, and

3:8ee 25 U.S.C., § 2, Ruinkow v. Young, 8 Cir, 161 Fed. 837. In one
of these thirteen statements (the one dated February 7, 1931), the Seere-
tary of the Interior joined. In another, dated Octoher 27, 1941, the
Assistant Sccretary of the Interior joined.
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pursuant to his reserved authority under the 1882 executive
order, scttled Navajos in the reservation.

The statement. of September 29, 1924, was made in answer to
a protest which Hopi leaders had made against the plan to
convert the Keams Canvon facilitics into a school for Navajo
children residing in the vescrvation. Retferring to the “such other
Tndians™ provision of the exceutive order, Commissioner Charles
H. Burke suid: “Tt is believed this languace was intended to
permit Navajo Indians who had lived on the reserve for many
vears to continue there.”

For the reasons previously indicated, this statement is not
competent evidenee of the meaning of the 1882 exceutive order,
or that a previous Secretary of the Tnterior had scttled Navajos
in the reservation. But since the “such other Indians” provision
is not sclf-executing, and sinee the statement was made in
justifiecation of the Commissioner’s eoncurrent aet in providing
schoaling for resident Navajo children at Keams Canyon, the
statement and act, considercd together may have hesn intended
to manitest implicd settlement of Navajos at that time.

It is truc that the Commissioner’s statement insofar as it
undertook to oxplain the intention of those who issued the
excentive order, is crroneous. As already stated in this opinion,
the “such other Indians” provision was inserted in the order
without any particular inlent with regard to Navajos. Nor in
framing that order was there any intent to limit the Sceretary’s
authority to sottle “other Indians,” to Navajos who “had,” hy

n

1882, “lived an the reservation for many years. . . ,” as Burke
erronecusly stated.

But if Commissioner Burke did therehv exercise the diseretion-
ary power to scttle other Indians. the fact that he did se in
favor of Navajos in the mistaken belict that this was the designed
purpose of the “such other Tndians” provision, is immaterial.
We are not concerned with the motivation for the cxercise of
such diseretion, or whether the result was good or bad.

Tn one respect, however, there appears to be an ineonsistency
Letween what the Commissioner said and what he did. By his
statement e scems to have indicated, in effeet. that he was
settling in the reservation Navajos who had lived therein for
many veiavs prior to 1882, But he was apparently, at the same
time, making the school faeilitics at Keams Canyon available
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to’ all resident Navajo children without regard to the number
of years their familics had lived in the reservation. This is but
the first of several instanccs to be related in which the Commis-
sioner, while verbally seeming to indicate a limited cxercise of
the discretionary power in favor of Navajos, sanctioned admin-
istrative action consistent with a mueh broader excreise of such
power.

Tt is not necessary to reach a conelusion based on this 1924
incident as to how this seeming inconsistency is to be resolved.
Nor is it. for that matter, necessary to reach a firm conclusion
based on this one incident, that any Navajos were settled in the
reservation pursuant to the “such other Indians™ provision of
the exeeutive order.

It is sufficient at this point in the opinion to observe that the
1924 statement and the surrounding cireumstances have some
tendencey to indicate that some Navajos were then settled in the
reservation pursuant to an implied exercise of anthority under
the executive order. It must he left to subsequent events, as
hereinatter diseussed, to reveal whether this initial tendency of
the evidence is to be confirmed or undermined, and to accurately
appraise the extent to which, if any, the discretionary power was
exereised.

On March 31, 1926, Senator Ralph H. Cameron wrote to the
Commissioner requesting comment conecrning a proposal which
had come to him from four Hopi chiefs that the President or
Congress act to make the 1882 reservation “an entire Hopi
reserve,” and requiring Navajos residing therein to move “to
their own reservation.” Replving under date of April 13, 1926,
Clommissioner Buvke referred to the “such other Indians” pro-
vision of the cxecutive order,®3 and stated:

«  There were undoubtedly some Navajo Indians, living
on this land beforc the reservation was sct apart; others
have gone there since and settled. Their rights must be
carefully considered.”

In apparently recognizing resident Navajos as having rights
in the reservation the Commissioner thus relied upon the “such
other Tndians’ provision of the executive order. But the infer-

33The Commissioner ineorrectly quoted this provision, stating that it
read: “and such other Indians as the Secretary of the Interior may
designate.”
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cnee which might be drawn therefrom that he was thereby
reporting contemporancous administrative action pursuant to that
provision is somewhat undermined by the use he made of the
word “settled.” The executive order eontemplates settlement of
other Indians only where the Scerctary or his representative, in
the exereise of discretion, eonsents thereto. Here, however, the
Commissioner uses the term “settled” as if it required only action
by the Navajos in taking up residenee in the rescrvation.

The Commissicner’s resistance to the proposal that the 1882
reservation he made an execlusive Iopi reservation, manifested
in this letter, was borne out hy contemporary administrative inae-
tion. Neither the Seerctary nor the Commissioner sought Presi-
dential or Congressional authority to make this an exclusive
reservation, nor did they take any steps to remove Navajos
therefrom. Yet, when appraised in terms of comparative Govern-
ment assistanee rendered to resident Hopis and Navaios, the area
was not then administered as it Navajos had equal richts with
the Hopis.

During the years from 1918 to 1927, the Navajos in the reser-
vation reccived slightly more Govermment assistance than for-
merly. But it was still insubstantial as eompared to the aid re-
ceived by the Fopis. Some sheep-dipping vats were installed for
the joint use of the Hopis and Navajos. But in 1921, 563 out of
648 Hopi children were being served at five Government schools
in the reservation, and at non-reservation sehools, while only fifty
of the six hnudred resident Navajo children were being given
schooling—all of them off the veservation. In 1926, however, the
dilapidated facilities of a former period at Ieams Canyon were
reconstructed and put to use as a hoarding scheol for Navajo
children.

By the Act of March 3, 1927, 44 Stat. 1347, 25 U.S.C, §398d,
changes in the houndaries of reservations ercated by executive
order for the usc and occupation of Indians were prohibited,
except by Aect of Congress.

On November 19, 1027, Hopi Superintendent Edgar K. Miller
wrole to the Commissioner sugweesting that the 1882 rveservation
be divided between the Topis and the Navajos. The Commis.
sioner direeted dMiller to submit a move detailed report eoncerning
thig proposal. This further report was filed on Janunarvy 16, 1928,
Miller aguin recommending that the veservation be divided.
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On April 13 of that vear, Assistant Commissioner Merritt re-
quested Chester T. Faris, District Superintendent at the Southern
Puehlo Agency. Albuquerque, New Mexico, to make a careful
investigation and full report concerning the proposal for a divi-
sion of the veservation. Faris submitted this report on May 12,
1928, recommending against any division of the reservation. The
proposal then rested in abeyance until Mareh 14, 1930, when
Commissioner Rhoads wrote to Faris, and on April 16 to H. J.
Hagerman, speeial Indian commissioner, requesting them to ree-
ommend what action should be taken to resolve the Hopi-Navajo
eontroversy.

While these studies were in progress, Hopi Superintendent
Miller wrote to the Commissioner transmitting a petition signed
bv a number of Hopis, setting out their land elaims. Replying
to Miller under date of July 17, 1930, the Commissioner quoted
the “such other Indians” provision of the 1882 order, and stated:

“ . . it has always heen considered that the Navajos have
the right to use part of the reservation.”

This refercnee to the “sueh other Indians” provision, as sup-
port for the view that Navajos have rights of nse and occupancy
in the vescrvation, again has some tendeney to indicate a con-
temporaneous exercise of the diserctionary power thereby con-
ferved. While there is reference in this statement to what the
past view was, it purports also to represent the view of the then
Sommissioner. Such tendeney as this Commissioner’s statement
has to establish a contemporary settling of Navajos is not dimin-
ished by the deseribed setting in which it was made. A division
of the reservation hetween Hopis and Navajos was under active
consideration. Coneurrently with this statement the Hopi pro-
posal for ejeetment of the Navajos was expressly rejected.

On November 20, 1930, Hagerman and Faris submitted the
report which had Dbeen requested of them in March and April
of that vear., They recommended that a part of the veservation,
eonsisting of about 438,000 acves and including the Hopi villages
and adjacent. lands. be set aside and fenced for the exelusive use
of the Hopis. Tt was their proposal that after these fences were
built. the Hopis and Navajos should he told that the Hopis must
kecp inside the fence, and the Navajos outside, as far as grazing
or agriculturc or other occupancy was concerned. The Hopis,
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however, wonld have the right to drive their eattle “throngh the
Navajo arca” to the railroad.3?

Hagerman and Faris submitted a general description, stated
in miles, dircetions, and matural monnments, for the areu which
they proposed be set aside for the Hopis within the 1882 reser-
vation. They suggested, however, that if the proposal was aceepted
in principle, a detailed reconnaissanec of the lines as approxi-
mately proposed be made with a view of a thorongh examination
of the terrain so as to find the hest location for the fence.?®

Ir this veport Hagerman and Faris did not indicate why they
thought the Navajos residing in the 1882 reservation had such
standing that a large part of the area should be sct aside for
their use,

On Fehruary 7, 1931, Commissioner C, J. Rhoads and Seeretary
of the Intertor Ray Lman Wilbur, joined in a letter to Hager-
man, aceepting the recommendation that the 15882 reservation be
divided. “We arc of the opinion,” they stated, “that there should
be set aside and fenced for the exelusive use of the Hopis a
reasonable and fair avea of land.” These two officials stated that
it had for wears heen the hope of the department that the Hopi
and Navajo Indians would bhoecome so friendly and eooperative
as to enable them to live in the same eountry without any juris-
dietional or other differences. Tt was now their reluetant con-
elusion, however, that real amalgamation was virtually impossible,
and that it was therefore desirable to designate separate distriets

for the use of cach group.

34In this eonnection it was further stated, in the Hagerman report:
¢ . At the same time they [Hopis] should be enjoined that they
must respeet the fenced area and if they do not they will he pun-
ished to the full extent of the law. It should be made clear to them
that these areas are set aside merely for the use of the Hopis, and
that in no way does it mean that the Government’s passing npon
the areas so sct aside ns lands to which the Hopis have any specific
proprietary right. Nor should it he definifely indieated that there
may not in the future be alterations or changes in the districts set
aside for the use of the respective tribes”
86Tt was stated in this report that o faw Navajos resided within the
area proposed to be reserved for Tlopis, and that o few Hopis resided
outside of those lines. A few other Hopis, while residing within the
reserved aren, oeeasionally grazed cafile outside that area. ITagerman
and Faris also stated that a good deal of the area adjacent to the pro-
posed fence lines “is actually not even now much used by cither the

Hopis or Navahos.”
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The Commissioner and Secretary indicated that they were “dis-
posed to accept” the boundary designations proposed by Hager-
man and Faris. But thev also directed that field studies be under-
taken with a view of being able to designate the lines specifically
“when the time comes.”

Unlike the statements of previous Commissioners to the effect
that resident Navajos had rights of use and occupaney in the
1882 reservation, no statement of this kind was made in the
Commissioner’s and Secrctary’s letter of February 7, 1931. That
they did recognize rcsident Navajos as then having such rights
is implicit, however, in their acceptance of the proposal to fence
the reservation, thus setting aside a large share of the area for
the exclusive use of the Navajos.

It remains to he determined whether such recognition of Navajo
rights of use and oecupancy necessarily cstablishes that the See-
retary then and there, impliedly exercising the diseretionary
power vested in him under the 1882 executive order, “settled”
resident Navajos in the reservation,

Tt is possible that the Commissioner and Secretary, giving heed
to some previous official expressions of opinion, may have errone-
ously thought that the 1882 executive order, of its own force
and effect, operated to confer rights of use and occupancy upon
Navajos living in the reservation area in 1882 and their descend-
ants. Or they may have thought that some previous Secretary
had settled resident Navajos in the reservatiou.

But in their letter of Februavy 7. 1931, the Commissioner and
Seerctary did not limit their implieit rceognition of Navajo rights,
to Navajos who were residing in the area in 1882, and their
descendants, or to Navajos settled by a previous Secretary, and
their descendants. They recognized all Navajos then living in
the area, whether or not recent immigrants thereto, as having
sueh rights,

In our view, this 1931 blanket and all-inclusive recognition of
Navajo rights of use and occcupancy is cxplainable on no other
basis than that the Secretary, impliedly exereising the authority
reserved to him in the executive order. was then and there settling
in the 1882 reservation all Navajos then residing in that reser-
vation.

On September 24, 1932, Commissioner Rhoads, replying to an
inquiry from the Hopi Tribal Couneil, stated in eftect that the
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1882 reservation was created for the joint use of Hepis and
Navajos.3¢

In a memorandum dated Deecmber 20, 1932, addressed to the
Seeretary, Commissioner Rhoads stated that when the Executive
Order of Deeember 16, 1352 was issued, there were, in addition
to the Hopis, “a considerable number ot the Navajo Indians . . .
living within the avea withdrawn.” “Hence.” Rhoads stated, “the
language used in the Exeentive Order was designed to take care
of the rights of hoth groups of Indians in their joint use and
occupancy of the lands.” Rhoads further advised the Seceretary
that the 1882 rescrvation “is econsidered to he withdrawn for
the joint use of both groups of Indians and not for the exclusive
use of the Hopi or Navajos. . .”

These statements of September 24 and December 20, 1932,
were the first instances in which it was officially asserted that
the 1882 ovder had the effect of establishing a joint reservation,
For the reasons stated carlicr in this opinion, this view was
incorreet and, in any event, the Commissioner’s opinion as to
the meaning of the 1882 order is not competent evidence.

These statements hy the Commissioner have no tendeney to
show that he was then, as the authorized represontative of the
Sceretary, settling Navajos in the reservation. But neither
did they operate to undermine the Scerctarial act of settlement
evidenced hy the letter of Fcebruary 7, 1931.

Administrative action between February 7, 1931 and Decem-
ber 20, 1932, indicates that the department wanted to extend
the Navajo rights, so recognized, to Navajos moving into the area
atter February 7, 1931. Sueh action further indieates, however,
that the department hoped to aecomplish this hv Congressional
enactment, thus avoiding the necessity of excrcising Secrctarial
diseretion in settling future Nuvajo immigrants to the 1882
rescrvation. The referenee here is to the course followed by the

AiThe Commissioner stofed on this oeeasion, that the “such other
Indians” provision of the 1882 order was used
“. .. to take eare ot o large numher of Navajo Tndinns who were
then living within the Iixeentive Order aven, as reports on whicl:
the Iixeentive Order withdrawal was hased indieate that the prnrpose
of the withdrawal was for the joint henefit of the Hopi and Navajo
Indians living within the area.”
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department in drafting the Navajo Indian Reservation Act, as
reviewed in the margin.®”

By thc end of 1932, the department gave up the attempt to
solve the problem legislatively. Tt submitted to Congress a mew
draft of the Dbill which was to hecome the Navajo Indian Reser-
vation Act of June 14, 1934, 48 Stat. 960. In this draft all
reference to the setting aside of a part of the 1882 reservation
for the Hopis was deleted and it was specifically provided that
the legislation would not affect the existing status of the 1882
reservation. On Mareh 11, 1933, Commissioner Rhoads advised
the Hopis that the new draft fully protected the rights of the
Topi Indians in the exceutive order arvea “and also those Navajo
Tndians who are already living therein.”s8

In our view the events and pronouncements of the period
Detween February 7, 1931 and March 11, 1933, as reviewed
ahove. warrant the inference, which we draw, that all Navajos
who entered the 1882 reservation during that period were, by

37In a second report, dated Jannary 1, 1032, Hagerman furnished a
more detailed deseription of the part of the 1882 reservation which it
was proposed be set apart for exclusive Hopi use. On February 8, 1932,
the department submitted to Congress a proposed hill defining the
oxterior houndarics of the Navajo Indian Reservation. The area so
deseribed included the 1882 reservation, but there was added a proviso
to the effect that so mueh of the area included within the over-all bhoun-
darics as fell within a tract then particnlarly deseribed . . . he, and
the same is horeby set aside as the Hopi Indian Reservation and should
be held for the exclusive use and occupancy of the Hopi Tribe” The
area so sct aside would be -the same as that which Hagerman had
described in his 1932 report.

This proviso was later changed to climinate the description of lands
set aside exelusively for Hopis, and to provide that . . . the Sceretary
of the Interior is herehy authorized to determine and set apart from
time to time for the exclusive nse and benefit of the Hopi Indians, such
arens within the Navajo houndary line above dcfined, as may in his
judgment he needed for the use of said Indians.”

Under either form of the provise it was thus contemplated that all
Navajos entering the area in the future, as well as those who were
scttled thercin as of February 7, 1931, would he entitled to take up
uceupaney in that part of the 1882 vescrvation ontside of the proposed
area of exclusive Hopi oceupancy.

33Commissioner Rhoads added: “ . . it would appear that sueh of the
Navujos as are permanently residing en the reservation would probably
he entitled to share with the Hopis in any income from future mincral
production.”
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implication, settled therein by Seecretarial action. Therefore, as
matters stood on March 11, 1933, all Navajos then residing in
the reservation had rights of use and oceupaney in the reserva-
tion, such rights arising from implied Seeretarial settlement.

On June 18, 1934, Congress cnacted the Indian Reorganization
Act, 48 Stat. 984, Under §6 of that aet, the Secretary of the
Interior was directed to make rules and rvegulations for the ad-
ministration of Indian reservations with respeect to forestry, live-
stock, soil crosion and other matters. Pursuant to the authority
thus confterred, the Commissioner, with the approval of the See-
retary, on November 6, 1935, issued regulations affecting the
carrying capacity and management of the Navajo range.

By their terms, these new regulations purported to be limited
to the “Navajo Rescrvation,” which, under the Navajo Reserva-
tion Act of June 14, 1934, expressly cxeluded the 1882 reserva-
tion. These regulations provided a method of cstablishing land
management distriets with the assistanee of the Navajo Tribal
Council. They also provided a means of establishine, with the
advice and consent of the Navajo Tribal Counecil, methods of
range management “in order to proteet the interests of the
Navajo people.”

Early in 1936, bhoundaries for these land management distriets
were defined. But notwithstanding the faet that the regulations
providing for such districts were exvressly limited to the Navajo
reservation, and the Navajo Tribal Council was the only Indian
gronp given a say in their determination, these districts em-
braced not ounly the Navajo rescrvation, but also all of the 1882
reservation.®® Several such distriets (Nos. 1, 2, 3, 4, 5 and T)
included parts of the Navajo reservation and part of the 1882
reservation.

Distriet 6, which laid entirely within the 1882 reservation, was
speeifically designed to encompass the arca occupied exclusively
hy Topis. The rcecord hefore ns contains no metes and hounds
deseription of district 6, as created in 1936, It is depicted in
the map which ig a part of this opinion and was probably

39T section 4 of Arvticle VIT, of the Constitntion of the Hopi Tndian
Tribe, which heeame effective on December 14, 1936, when approved hy
the Seerctary of the Inferior, it is provided that “The administration of.
this artiele [relating to land] shall be subjeet to the provisions of sec-
tion 6 of the Aect of Junc 18, 1934 Thiz MHopi eonsent came several
months after the plan was put into opcration in enrly 193G.
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rouchly equivalent to the area of exclusive Hopi occupancy as
proposed and deseribed in the second Hagerman report, referred
to in footnote 37.

The full implications of this 1936 administrative aetion were
to he revealed by later cvents. But it was already apparent
that the 1882 voservation was thenceforth to he administered
as if the Navajos had rights of use and occupancy in at least
a large part of it.4" Whatever opinion may be warranted con-
cerning the way this was accomplished.*? or as to its desirability,
the administrative action itself, which was apparently aceeptable
to the Washington offiee, compels the inference that, by implied
Seeretarial action, all Navajos then residing in the 1882 reser-
vation were settled therein.

From this time to OQectober, 1941, all administrative action and
pronouncements pertaining to the 1882 reservation tended to
confirm the view just stated. It also indicates that as additional
Navajos entered the area for permanent residence between 1936
and 1941, thev were, hy tmplication, settled therein by the Scere-
tary pursuant to his reserved authority under the 1882 exccutive
order,

Under the supervision of Allen . Harper, a comprehensive
plan for the administration of the Navajo and 1882 reservations
was developed in early 1937. Under this plan, the Navajo Service
was given supervision over all of the 1882 veservation except land
management district G, hereinafter referred to as distriet 6. Even
as to that district, the land planning division of the Navajo
Service was given supervision over comstruction and engincering
projects and land planning. It was specifieally provided that all
administrative matters which affeeted the Hopi and Navajo In-
dians jointly were to he under the jurisdiction of the Hopi super-
intendent as to distriet 6, and under the jurisdiction of the

#0These land management distriets are referred to in a letter dated
May 15, 1936, from Navajo General Superintendent B R. Frver to
Commissioner Jolhm Collier. In this letter Fryer stated that Hopi
Superintendent Hutten was in agreement with him that ““the entire Hopi
and Navaho Reservation'’ shouldl be considered ‘‘as one supcr land
management district.””’

$1TFgilure to forthrightly declarc that Navajos were being settled in
the rescrvation; extension of Navajo range tegulations to the 1882
reservafion without statutory authority; and the failure to consult
Hopis in formulating the land management distriet plan,
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Navajo superintendent. as to the other land management distriets.
The Harper plan was put into effeet on July 1, 1937.42

From then until Qctober, 1941, therc was a wide variety of
administrative actions and pronouncements confirming this ad-
ministrative poliev of recognizing Navajos as scttled Indians.43
Perhaps the most significant of these was the effort to make final
adjustments in the bhoundaries of district 6 so that the distriet
would contain all lands used or needed by the Hopis, and then
to set aside that area as an exclusive Hopi reservation, leaving
the remainder of the 1882 reservation for the exclusive use of
the Navajos.

This effort got under way on July 13, 1938. On that date
Commissioncr Collier, meeting with FHopi leaders at Oraibi,
Arizonn, snggested that the Hopi and Navajo Tribal Councils
seleet committees to megotiate with each other upon boundary
matters. The Hopi leaders did not agree to this suggestion,
whercupon Collier intimated that an effort to divide the reserva-

42This was accomplished by the promulgation, on June 2, 1937, ef-
fective ns of July 1, 1937, of comprehensive grazing regulations for the
Navajo and ‘‘Hopi’’ reservations. Again, the regulations were ap-
proved by the Navajo Tribal Council, but the approval of the Hopis was
not obtained and apparvently not sought. The regulations provided,

however, that
¢ .. only such pu1t of these regulatious shail he enforced on the

Hopi Reseryvation as are not in confliet with provisions of the con-
stitution, by-laws, and charter of the Hopi Tribe heretofore or
hereafter ratified or any tribal action authorized therveunder: . ..’

43 Among individual incidents of this kind ure the following: On Janu-
nry 28, 1938, Navajo Superintendent Fryer, who sppeared to have the
approval of the Washington office in such matters, wrote to Hopi Super-
intendent. Hutton siating that no Hopis were to move outside of distriet
6 who had not previously lived outside, aml that no new Navajo families
wonld move into distriet 6. Thereafter a Hopi could not move outside
of distriet § without obtaining a permit. In a conference with the Hopi
Tribal Couneil at Oraibi, Arizona, en July 13, 1938, Commissioner John
Collier stated that this permit system had nothing to do with the reser-
vation boundary, but was a part of the grazing regnlations.

When Hopis found it necessary to travel to other parts of the 1882
rescrvation to obtain woud, they were required to chtain permits from
the Nnvajo Serviee, just as were the Navajos residing in that reservation.

Tn a conference with Hopi leaders on April 24, 1939, Commissioner
Collier stated that the 1882 reservation was sct aside for the Hopis “and
other Indians resident there. . . ."
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tion would nevertheless he made. Studies were actually already
in progress to determine the number of Navajos residing within
district 6 as it then existed, and the number living within a
proposed extension of that district. The study, which was being
made by Cordon B. Page and Conrad Quoshena of the Depart-
ment’s Scil Conscrvation Serviee, also dealt with the number
and location of Hopis residing outside that distriet.

A menting of ficld officials to consider the distriet 6 boundary
matter was held at Window Roek, Arizona on Oectober 31, 1938,
Tt was there agreed that an intensive survey should be made of
the area then oeccupicd by Navajos and Fopis, and that every
effort be made to delineate the actual individual use of Tands by
the respective tribes, Page and Quoshena weve designated to make
this survey with the assistanee of range riders. Page submitted
his report in Deccmber, 194044

In November, 1930, C. E. Rachford, Assoeiate Forester, U.S.
Forest Service, Department of the Interior, was designated to
head » commission to econduet a further ficld investization. The
commission was instrueted to make recommendations eoncerning
the boundavies of distriet 6, and the boundaries of an exelusive
Hopi reservation. The Rachford studies got under way on De-
cember 4. 1939, On December 14, 1939, o field conference was
held at Winslow, Arvizona, at whiel the procedures to he followed
in considering these houndary matters were agreed upon.

Tachford made his boundary report on Mareh 1, 1940. He
stated that over tour thousand Navajos and nearly three thousand
Hopis were then living in the 1852 rescrvation. Rachford ex-
pressed the view that Jue to the hostility and aggressiveness of
the Navajos, the Hopis had been rvestricted to an arvea entirely
too small for a reasonable expansion nceded to meet the cver-
inercasing population.

Rachtord recommended that the Hopis continue to use such
agricultnral arcas then oeeupied by them outside distriet 6,
stating that “even thix is inadequate.” He proposced that the
houndary line of distriet 6, extended to include these agricultural
lands, he marked and fenced. Under this plan, Navajos would be
excluded from the enlaveed distriet 6, and Hopis would be

41 e reported that 2,618 Hopis and 160 Navajos were living within
the houndaries of district 6 as it then existed.
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forhidden to go outside that district, exeept for ceremonial pur-
poses, i and to gather wood and coal.i9

16Throughout the entire 1882 reservation, and beyond, the Hopis had
numerous cercmenial shrines, some of which they had maintained and
visited for hundreds of years. These ITopi shrines were of two kinds,
the Kachina shrines and the eagle shrines. The Kachina shrines were
the same for all Hopi mesas and clans, bnt the engle shrines helonged
to one or the other of the clans of the different puchlos. Eacle shrines
were associated with the collection of young cagles from the engle nests
in the cliffs, at least one eagle abways heing left in the nest. The hunting
of eagles was aceompanied by rituals involving the use of corn pollen
and prayer sticks, condueted at a particular site hefore the young eagles
were seized. The young cagles were then taken back to the villages,
raised to a certain size when they were killed, and the feathers used for
ceremonial purposes.

The Navujos as well as the Hopis had sacred places hoth within and
withont the 1882 reservation. These were, for the most part, cngle-
cateching shrines, hut the Navajos probably had less need than the Hopis
for the usc of engle feathers in their ceremonials.

468inee the carliest times, Hopis had found it necessary to travel to
distant places in the 1882 reservation in order to obtain fire wood and
building timber. On December 16, 1922, the HMopi and Navajo agencies
had entered inte a cooperntive sgreement governing the cutiing and
gathering of wood and timber. On December 20, 1932, Commissioner
Rboads had recommended that a “proportionate” area within the 1882
reservation be designated for the exclusive nse of the Hopis, and that
a “fire wood veserve” he set aside for them.

In August, 1933. Commissioner Collier had rejecied a request that
the Hopis be permitted to eut timber within the San Francisco Mountain
aren outside of the 1882 reservation, He stated that vellow pine as well
as pinon and juniper was available in the Black Mountain country,
within the 1882 reservation, “whieh is much more aceessible and will
meet their needs.” In the report of Range Examiner Joseph E. Howell,
Jr., dated April 16, 1934, it was stated that, for the Hopis, “Some
provision must be made for fuel wood, house timbers, and other misccl-
lancous wood produets.”

In Navnjo Superintendent Frycr's memorandum of August 25, 1937,
he had stated: “Hopi Indians ean go outside distriet 6 for wood. Wae
shall, however, attemnpt to set aside an aren somewhere ndjoining dis-
triet 6 for the exclusive use of the Hopi Tndians.” At the Oraibi neeting
held on July 14, 1938, Commissioner Collier bhad suggested that his
proposed boundary negotiating committee . . . prepare the deseription
of . . . any timber and weod privileges that ave needed for the Hopis,
with n view of negotiating tor any ueeded protection or privilege. . .

No exelusive wood-cutting aren for the wse of Hopis was ever set
aside. Instead, they were placed under the same permit system as were
the Navajos when it was necessary to seck wood in that part of the
1882 district cmbraced within distriect 4. Despite this pernit svstem,
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The land management distriet houndary changes recommended
by Rachford in this report would result in adding 21,479 acres
to district 6, increasing the total acreage for that district from
499,248 to 520,727. While the Navajo and Hopi superintendents
asked for clarification of some of Rachford’s recommiendations,
they were, in the main, acceptable to administrative field officials.
A draft of order was then prepared which would effectuate the
Rachford recommendations.

On October 9, 1940, the Commissioner submitted this draft to
the Secrctary of the Imterior for approval. In this draft it was
reeited that, subject to stated exceptions, the Hopi Indians “shall
have the right of exclusive usc and occupaney”™ of that part of
the 1882 reservation therein deseribed in metes and hounds. This
deseription conformed to the Rachford boundary proposal as
modified by agreement between the Hopi and Navajo superin-
tendents,

This dratt of order further provided that the part of the 1882
reservation situated outside of the above-deseribed bonndary
“shall he for the exclusive use and oeecupancy of the Navajo
Indians.” subjecct to certain provisos.®™ In a letter to the Secretary
which accompanied this draft, the Commissioner described the
order as one to govern “the usc rights of the Hopis and the
Navajos within this area.” It was explained that the exercise of
coal, wood and timber rights under rules and regulations of the
conservation unit serving the two jurisdictions would be con-
tinued. The Commissioner also stated that the Hopis were not to
be disturbed in their use of certain areas within the Navajo
jurisdietion for ceremonial purposcs, and that, to cnable this to

agency oflicials continued to assure the Hopis that they had timber
“rights” in the 1882 rescreation extending beyond district 6. In a con-
terence held in Washington, D.C., on April 24, 1939, Commissioner
Collier told a committee of Fopi leaders that his office would “proteet
vour timher right . . . to give access to the forests. . "

17The first of these was to the etfeet that Navajos who established
farming or grazing “rights” within the HMopi part prior to Jannary 1,
1926, “shall have the right to reinam oecupants of the land they now
use. .0 The second provise was to the effeet that Hopis who establishel
farming or grazing “rights” outside of, hut adjacent to, the Hopi part
prior to January 1, 1926, “. . . shall have the right to continue ocen-
paney aud use of said lands, sueh rights to be determined by the Com-
missioner of Indian Affairs.”
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be done, permits would he issued to Flopis by the Navajo super-
intendent.

The draft of this order was submitted to the department’s
golicitor, Nathan R. Margold, who returned it to the Commis-
sioner, disapproved, on February 12, 1941, The draft was dis-
approved beeause it would operate to exelude Hopis from the
major part of the 1882 rescrvation without their assent. This
would be illegal, the solicitor ruled, for the following reasons:
(1) It was contrary to the prohibition against the creation of
Indian reservations without statutory authority, contained in the
Acts of May 25, 1918 (40 Stat. 570, 25 U.L.C, §$211), and
March 3, 1927 (44 Stat. 1347, 25 U.S.C. §398d); (2) it was in
violation of the rights of the Hopi Indians within the 1882
reservation; and (3) it was not in conformity with the provisions
of the Hopi constitution approved December 19, 1936.48

48The Indian Reorganization Aect, enacted on June 18, 1934, 48 Stat.
984 (amended in respeets not here maferial by the Act of June 15,
1835, 49 Stat. 378), provided in § 16 thereof o means wherchby unorgan-
ized Indian tribes could establish n government for themselves. Prior to
1936, the Hopi Indians had never had an integrated tribal organization.
In that year Hopi leaders determined to effectuate such an organization,
utilizing the procedures sct out in § 16 of the Indian Reorganization
Aect.

After several months of work, and with the assistance of o field repre-
seatative of the Office of Indian Affnirs, a constitution and by-laws were
formulated. On OGectober 24, 1936, the constitution and bhy-laws were
adopted by a vote of 651 to 104 out of a total eligible Hopi vete of
1,671. The Secretary of the TInterior approved these instruments on
December 19, 1936, and they became effective on that day.

In holding that the proposed order dividing the 1882 reservation
between Hopis and Navajos was not in conformity with the provisions
of the Hopi eonstitution, the solieifor stated:

“At least three provisions of the Hopi constitution har action by
the Department to limit the use and occupancy of the Hopi In-
dians to the proposed Hopi Unit without the assent of the Hopis.
Article T defining the jurisdietion of the Hopi Tribe, provides that
the authority of the tribe shall eover the Hopi villages ‘and such
land as shall bhe determined by the 1Iopi Tribal Couneil in agree-
ment with the United States Government and the Navajo Tribe!
This provision was intended to provide, and clearly docs provide,
for the defining of a boundary to the land of the Tlopis by agree-
ment of all parties eoncernad. Article VI, scetion 1{e) emhbodies the
provision in section 16 of the Indian Reorganization Aet that organ-
ized triles muy prevent the disposition of their property without
their consent. Article VIT places in the Hopi Tribal Couneil super-
vision of farming and grazing upon the lands beyond the tradi-
tional elan and village holdings.”
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Tt will be observed that the solicitor’s disapproval was not
predicated on the view that the Navajos were without rights in
the 1882 reservation. Rather it wus based on the more limited
premisc that such rights as the Navajos had thercin were not
oxclusive and could not be made exclusive without the assent of
the Hopis.**®

The Office of Indian Affairs thereafter redrafted the proposed
order in an attempt to mect the objections of the solicitor. The
revised draft, however, was also disapproved.’® Further efforts
were then made to draft an order pertaining to distriet 6 which
would meet the solicitor’s objections.

At the same time the proposed revision of houndary lines was
further reviewed. This led to the preparation of a revised de-
gseription which would result in a district 6 acreage of 528,823, as
compared to the then existing acreage of 499,248, and Rachford’s
proposal of 520,727.

On September 4, 1941, the Office of Indian Affairs ruled that
in view of the solicitor’s opinion and the provisions of Article I
of the Hopi Constitution, the propesed changes in the boundaries
of distriet 6, as revised, should be submitted to the Hopi Tribal
Houncil for comsideration. This was done and the Hopi Tribal
Council, while considering the matter, wrote to the Commissioner
under date of September 23, 1941, propeunding ten guestions of
taet and law.

It was stated earlier in this opinion, after reviewing cvents to
carly 1936, that all administrative action and pronouncements
from then until Oectober, 1941, tended to indicate continued
Yeeretarial settlement of Navajos as they entered the 1882 reser-
vation for purposes of permanent residence. We think this is

49This js further demonstrated by the faet that the solicitor sug-
cested in his opinion that if the Hopis would assent to grazing regula-
tions which did uot pnrpoert to cul down their rescrvation, there would
he no objeetion “. . . to the Navajo superintendent issuing grazing per-
mits to Navajos within the remainder of the 1882 reservation under the
authority of the Secretary to settle nen-Hopis within the reserve.”’

50T a letter dated April 5, 1941, Assistant Solieitor Charlotte T.
Lloyd explained that the revised draft contained no provision for the
consent. of the Hopis to their exclusion from areas outside of distriet G,
and there was no provision for compensation for the disruption of the
farming activity of the Navajos and Hopis who would be uprooted.
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amply demonstrated by the preceding review of events between
those two dates.

But, on Oectober 27, 1941, in answering the questions pro-
pounded by the Hopi Tribal Couneil, Commissioner Collier made
a statement which runs at cross purposes with the inference other-
wise arising from the indicated administrative action of this
1936-1941 period.* In his reply the Commissioner stated, in
effect, that the Flopis residing in the reservation had the right to
the non-exclusive use and occupancy of the entire reservation
except to the extent that they might veluntarily relinguish such
rights. As for Navajo rights, the Commissioner wrote:

“TIt is our opinion that only the individual Navajos resid-
ing on the 1882 Reservation on Qctober 24, 1936, the date of
the ratification of the Constitution of the Hopi Tribe by the
Hopi Indians, and the deseendants of such Navajos, have
rights in the Reservation. Sinee, however, such Navajo In-
dians o not have a separate organization hut are governed
by the general Navajo tribal organization, Article I of the
Hopi Constitution referring to the ‘Navajo Tribe' means the
general Navajo tribal organization,”

The quoted statement has two significations—one with respect
to Navajo rights recognized, and the other with regard to Navajo
rizhts denied. Concerning the first of these faccts, the Commis-
sioner reeognized that all Navajos who entered the 1882 reserva-
tion up to October 24, 1936, had rights therein. He could not
have thought that these rights arose because the reservation was
for the joint use of Hopis and Navajos, clse those entering after
October 24, 1936 would also have rights thercin, It must there-
fore have been his view that Navajo vights aequired before
Octoher 24, 1936 were based on Secretarial settlement.

Commissioner Collier’s opinion as to previous scttlement of
Navajos would not be competent evidenee of that fact, except for
the period during which he had served as Commissioner. He
entered that office on April 21, 1933. Thus, the quoted statement
fully confirms the inference we have drawn from other evidence,
that all Navajos who entered hetween carly 1933 and late 1936,
obtained rights of use and occupancy by virtue of Secretarial
settlement.

i1The Commissioner’s letter of this date was approved on January 8,
1942 by Assistant Seerctary of the Interior Osear L. Chapman.
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The other facet of the Commissioner’s statement of October 27,
1941, amounts to a disavowal of any Sceretarial settlement be-
tween October 24, 1936 and Oetober 27, 1941, when the statement
was made. This disavowal appears to be at variance with admin-
istrative action during the latter period. All Navajos living within
the part of the 1882 reservation outside of district 6 were dealt
with alike, regardless of time of entry, and would have been
similarly protected Ly the proposed boundary orders which the
department sought to effectuate. While the order was not promul-
cated this was not due to any view expressed, prior to October
27, 1941. that any Navajos then residing in the reservation were
without rights, but on the view that their rights, tacitly recog-
nized, were non-exclusive.

e find it unneccessary, however, to resolve this apparent eon-
flict between what the Commissioner said at the end of the 1936-
1941 period, and what he did during that period.* We may in
fact assume that, because of this statement, Navajos cntering
during that period may not be regarded as settled by Secretarial
action during those years. Subsequent events establish to our
satisfaction that, if that he true, they along with all other
Navajos who entered for purposes of residence prior to July 22,
1958, were nevertheless thercafter settled by the later implied
action of the Seeretary.’3

We now proceed to review the circumstances and events which
lead us to this conclusion.

After October 27, 1941, as before, the practice continued of
denying grazing permits to Hopis for use of lands outside of
district 6 except where they were able to show that they had
historieally and continuously grazed their sheep at least a portion
of the year outside that distriet. The necessary effect of this re-
strietion was to save non-distriet 6 grazing lands within the 1882

32Tt is to be noted that the Commissioner's statement of October 27,
1941, was actually made in response fe questions engendered by Hopi
consideration of the proposed 1941 order which would have implicitly
recognized that all Navajos living in the reservation in 1941 had rights
of nse and occupaney thercin.

53Tn o report dated April 9, 1954, addressed to Orme Lewis, Assistant
Scerctary of the Inferior, Comnussioner Glenn L. Emmons expressed
the opinion that it would he extremely difficalt and expensive fo deter-
mine the Navajos and their descendants who were in residence in the
1882 reservation ou Qctoher 24, 1936.
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reservation for cxelusive Navajo use.* Such Navajo use was not
limited to Navajos who had moved into the reservation prior to
October 24, 1936.

On Mareh 28, 1942, the Hopi Tribal Couneil passed a resolu-
tion disapproving the Rachtord rceommendations, as modified, for
changes in the district 6 boundaries. On April 18 of that year
Commissioner Collier instructed Willard R. Centerwall, assoeiate
regional forester at Phoenix, Arizona, to conduct a new study of
the Hopi-Navajo houndary problem, Centerwall submitted his
report on July 29, 1942, It carrvied the approval of Burton A.
Ladd, then Superintendent of the Hopi “Rescrvation,”’ and
Byron P. Adams, Chairman of the Hopi Tribal Council,

Centerwnll recommended a metes and bounds deseription for
district 6 which would aceomplish a substantial enlargement of
that distriet. The acrcage of distriet 6, applying his proposed
description, would have been 641,797, ax compared to the original
499,248, and Rachford’s rccommended 528,823.5%6 The most im-

54Since approval of the Hopi Tribal Couneil had not been obtained,
continuance of this practice was contrary to the legnl advice provided
by the sclicitor in his opinion of Fehruary 12, 1941. While the solicitor
had suggested that sueh a regulation might be promulgated, he also
stated: “However, sinee the suggested regulation would not only regu-
late the use of the range but would exelude Hopis from the use, for
grazing purposes, of the land outside the Hopi Unit, the regulations
must have the assent of the tribe.”

The sigmificance of this ruling by the Commissioner is more far
reaching than at first might be supposed, as indieated by the following
inquiry dirccted to the Commissioner. On September 23, 1941, the Hopi
Tribal Couneil asked the Commissioncr: “Tf the proposed changes in
the present District require the approval of the Hopi Tribal Couneil,
why didn’t the original Distriet require the approval of the Council?”
No dircet answer was made fo that question.

53In the grazing regulations which were approved June 2, 1937,
effective as of July 1, 1937, the term “Hopi Rescrvation” was defined
as follows:

“For the purpose of thesc regulations Distriet §, as now cstablished
by the Navajo Serviee, shall eonstitute the Hopi Reservation nntit
such time ns the houndaries thereof are definitely determined in
accordnnee with Article 1 of the Constitution and By-Laws of the
Hopi Tribe.”

50The Centerwall report contained a detniled “justifiention” for the
houndary revisions recommended by him. T the four Navajo land man-
agement districts of the 1882 resorvation (Nos. 3, 4, 7 and 5) which
would lose land to district 6 under this proposal, approximately fifty-one
Navajo families would have heen adversely affected.
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portant eonsiderations which scem to have governed Centerwall
in suggesting these revisions were the recognition of exclusive
or predominant prior use and the full utilization of lightly loaded
or idle grazing landss?

Walter V. Woehlke, Assistant to the Commissioner, and J. M.
Stewart, (eneral Superintendent of the Navajo Service, raised
objections to the Centerwall recommendations.s® On September
23 1742, however, the Hopi and Navajo superintendents joined
in a letter to the Commissioner expressing the view that they
could agree on adjustments in Centerwall’s proposed boundaries
for distriet 6. The Commissioner anthorized them to procced with
that effort. The Hopi and Navajo superintendents then ealled a
conforence of field officials which was held at Winslow, Arizona
on Oectober 22, 1942

Those attending the Winslow eonferenee unanimously agreed
to vecommend Centerwall’s proposed distriet 6 houndaries, with
threa modifications. The net effect of these medifications would
he to reduce the distriet 6 acreage, as proposed hy Centerwall, by
10,603 acres, leaving a district whieh would still be 131,946 acres
Jarger than originally established. These boundary reeommenda-
tions were submitted to the Commissioner on November 20, 1942,
In doing so, the Flopi and Navajo superintendents suggested that
policics he put into practice which would, in effect, divide the
1882 resorvation between Hopis and Navajos, limiting the Hopis
to the district 6 arca and reserving the remainder for the exelu-

a0

sive use of the Navajos.

57 Among other factors which Centerwall took into consideration were
the following: (1) simplifying fencing by getting away from sharp
hreaks and csearpments; (2) establishing houndaries which are ensy 1o
fallow and ohserve; (3) making room for overlapping in grazing use;
(4) aveiding the neeessity of “‘splitting” waters; (5) definitely setting
out work arcas for cach Serviee; (6) simplifving livestock management
and movement; (7) climinating friction hetween Hopt and Navajo live-
stock operators; and (8) climinating “split” administration.

35Woellke, who had bitterly assailed the solicitor's opinien of Febru-
ary 12, 1941, also complained ot Centerwall’s reliance thereon, saying
that Centerwall quoted from that opinion “with a neisy licking of the
chops. . . Reterring to the solicitor’s opinion in his memorandum com-
menting upon the Centerwall report, Woehlke said: “That memoranduam
wns o fine example of the workings of the legalistic mind at its worst.”

50This recommendation, however, contemplated certain exceptions from
the over-all cffect just stated. Navajos and Hopis who had established
residence on cither side of the district houndary would he permitted to
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On April 24, 1943, the Office of Indian Affairs approved the
houndaries. carrying eapaeity," and statements of administrative
poliey, as recommended by the two superintendents on November
20, 1942, While the Fopi Tribal Council had approved the Cen-
terwall recommendations it was apparently not asked to act on
the boundary modifications proposed by the Fopi and Navajo
superintendents on November 20, 1942, Nor was it asked to
coneur in their policy recommendations under which Flopis would,
for the most part, he excluded from all of the 1882 reservation
except. distriet 6. I'n nevertheless approving these recommenda-
tions on April 24, 1943, and thercafter putting them in cffect,
the Office of Indian Affairs thus onee again acted counter to the
legal adviee given by the solicitor on February 12, 1941.%

A considerable adjustment in place of residence and range
use was thereafler made by hoth Hopis and Navajos in order to

continue living there. Grazing “rights” would be estallished on the basis
of past use. Rights to wood and timber on the whole reservation would
be equal. Hopis would bhe assured the right to ingress or ciress to arecas
“within Navajo jurisdiction” for ceremoninl purpnscs.

This latter suggestion concerning aceess to Hopi shrines vas eonsistent
with similar recomimendations which had been made over a long period
of time. It appenrs to have heen advanced first in December, 1931, in
a letter from Assistant Comunissioner J. Henry Seaftergood to Senator
Lynn J. Frazier. Like suggestions were made by Commissioner Rhoads
in May and Deecanber, 1932; Navajo Superintendent I'ryer in Decen-
Ler, 1936G; Commissioner Collier in July, 1938, April, 1939, and Qctober,
1940; Walter V. Woehlke in December, 1939, and Rachford, in his
report of March 1, 1940.

A specific provision te this cffeet was incorpornted in the proposed
Seeretarial order prepared in 1937, but never signed. Artiele IV of the
Hopt By-laws, adopted together with the Hopi Censtitution in 1936,
and still in effeet, provides:

“The Tribal Conneil shall negotinte with the United States Gov-
ernment. ageneies coneerned, and with other tribes and other persens
comeerned. in order to secure protection of the right of the Hopi
Tribe to hunt tor eagles in its fraditional territories and to secure
adeguate protection for its outlying established shrines.”

Su4Carrying eapacity” refers to the ability of the land to ﬂl])pmf
livestock. Carrying eapaeity was expressed in “sheep wnits,” that is, the
number of sheep which could he supported on the land for one year.
It required five “sheep nnits” to support one horse or mule, four “sheep
units” to support one head of eattle, and one “sheep unit” to support

one goat.
815¢e note 54 above.
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accommodate themselves to the new district 6 boundaries and
the associated administrative poliey of exclusive oceupaney. Many
Navajo families, probably more than one hundred, then living
within the extended part of distriet 6, were required to move
outside the new houndaries and severe personal hardships were
undoubted!r experienced by some. '

The events which transpired between October 27, 1941 and
April 24, 1043, as reviewed above, warrant the inference, which
we draw, that all Navajos who entered the 1882 reservation
hotween October 24, 1936 and April 24, 1943, were settled thereon
by implicd Secretarial action. Thus, osceepting at face value, the
Commissioner’s statement of October 27, 1941, to the effect that
nn Navajos entering the reservation after October 24, 1936 had
oained vights in the reservation. those Navajos nevertheless gained
rights of use and occupancy by subsequent implied Secretarial
action."®

In 1944, Commissioner Collier made two statements to the effeet
that there had never been any formal Seevetarial action scttling
Navajos in the 1882 reservation. In the first of these, made to
Hopi leaders at Oraibi, Arizona on Scptember 12, 1944, the
Commissioner plainly intimated that there had been implied
aetion of this kind during his tferm of office.”

In the second. made in a letter dated Deecmber 16, 1944, ad-
dressed to Dr. Arthur . Morgan, the Commissioner stated that

B2The statement of Octoher 27, 1941, purporting to exclude Navajos
entering after October 24, 1936, from richts in the 1882 reservation,
scems to he predieated on the notion that the Hopi Constitution, ratified
on Octoher 24, 1936, precluded Sceretarial scttlement of Navajos center-
ing the reservation after that date. However, we find nothing in the
Hopi Constitntion whieh has the effect of cutting off the autherity of
the Sceretary, provided for in the 1882 executive order, to settie “other
Tndians'’ in the reservation. Flence the October 24, 1936 statcment, while
here assumed to represent a disavownl of Secretarial scttlement hetween
October 24, 1936 and Oectober 27, 1941, points to nothing which wonld
har subscquent Seerctarial aets settling Navajos.

83The Commissioner said, on this cceasion:

« .. Now, we don't need to debate as to the number of Navajos
thern were in the Exccutive order in 1882, Tl explain, whether
any Navajos were there or not, they eame. The Scerctury made a
report every year how many there were and he let them come in
each year. In addition he went to Congress and asked for money
for schools tor both the Navajos and the Hopis on the Excentive
order, and they gave it to him. . . Ry
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there had never been any official Secretarial act settling Navajos
in the reservation,
“. .. but in the ahsence of any action to cject the Navajo
Indians who had filtered into the arca it was in time as-
sumed that these Navajo were there with the consent of
the Secretary.”
L]

In the quoted statement the Commissioner scems to he express-
ing his view as to the assumptions made hy some previous offieial,
and as to the legal status of Navajos in the rveservation prior to
his term of office, which began an April 21, 1933, So regarded,
the statement is wot, tor reasons already stated. competent evi-
dence on the guestion of settlement or non-settlement.

But the statement of Commissioner Collier of Deeember 16,
1944 was also intended to refleet the assumption which he himself
made in dealing with resident Navajos who moved into the reser-
vation after he heeame Commissioner. Limited to those Navajos,
the Commissioner’s assumption that they were there with the
eonsent. of the Seeretary, considered in the light of the coneurrent
administrative action reviewed above, establishes, in our opinion,
that those Navajos were settled by the implied action of the
Secretary under whom Commissioner Collier served. st

It is imnaterial whether any sneh view with respeel to Navajos
moving inte the rescrvation during his  administration was
prompted hy a misconeeption as to assumptions made hy previous
officials, or as to the legal status of Navajos already residing in
the reservation, Any such misconceptions wonld have relevance
only us to the motivation of the Commissioner in setfling newly-
arrived Navajos, & matter which is not subjeet to judieial review.

In any cvent, nothing that Collicr could say with respect to
his own reasons for aecording Navajos cqual status with Hopis
in the reservation conld restrict the authority of any subsequent
Seerctary or his authorized representative in settling Navajos.
Events subseguent to the expiration of Collier’s term of office
on Mareh 14, 1943, presently to be reviewed, amply demonstrate
that all Navajos who entered the reservation prior to Jnly 23,
1958. for purposes of residence, were settled therein by the
implied action of the Secretary.

84Harold L. Ickes was the Seerctary of the Interior during all of the
time that Collier served as Commissioner.
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Tn Fehruary, 1945, feneces were constructed by the Govern-
ment along the revised district 6 line. The practice of exeluding
Hopi stockmen from areas outside of distriet 6 was continued,
and with the aid of the fcnees, was more effectively enforced.

On June 11, 1946, Felix 8. Cohen, then acting solicitor of the

TDepartment of the Interior, rendered an opinion with regard to

the ownership of the'mineral estate in the 1882 reservation. 59
Decisions of Dept. of Interior, 248. Stating that the department,
on January S, 1942, took the position that Navajos “would not
he allowed to settle on the reservation after October 24, e
Cohen ruled that Navajos who had entered the reservation prior
to that date were to be deemed settled thercin pursuant to the
1882 executive order.¢

Cohen predicated his October 24, 1936 cut-off date on Navajo
settlement, on the Oectober 27, 1941 statement of the Commis-
sioner, and the Secretary’s approval thereof on January §, 1942,
But we have indicated above that subscquent events demonstrate
that no such cut-off date was in faet imposed. Navajos entering
after Octoher 24, 1936 for purpoeses of residence, were treated
exactly the same as those who had entered prior thercto. All
were dealt with as if they had rights of use and oecupancy,
and the only possible source of those rights was implied Secre-

55The “Department” position to which Cohen made reference, was
the Commissioner’s statement of Qctober 27, 1341, which was approved
by the Sceretary on January 8, 1942. Sce note 51 ahove. The Commis-
sioner’s statement, quoted earlier in this opinionm, was not that Navajos
“would not be allowed to scttle on the reservation after October 24,
193G,” but that only the Navajos residing on the reservation on October
24, 1036, “have Tights on the Reservation.”
84In this regard, Cohen stated in his opinion:
« T do not mean to imply that the Navajos could acquire rights
in thc reservation through the Secretary's inaetion or flnou{fh his
failure to exercise the discretion vested in him by the Executive
order. But the Scerctary is mot chargeable with neglect in this
matter. Throughout the yvears the Seeretary has sought and obtained
funds from Congress which have heen used for the edueation of
the children of Hopis and Navajos alike, and the grazing and the
livestoek of both groups has been permitted and regulated by the
Secretary. This, to my mind, is conelusive evidence tlmt the settle-
ment of the Navajos on the reservation has heen sanetioned and
confirmed by the Secretary, and that their settlement is therefore
lawful, resulting in the necessity of recognition of their rights
within the area.”

FCHP01050



60

tarial scttlement. Indeed, the very 1941-1942 statcment relied
upon as expressing the department’s “cut-off” position, was made
in justification of the aection of the Clovernment in recoghizing
the legal status of wll Navajos then (1941-1942) in the rescrva-
tion. This belies, at the outset, any official intention to put the
asserted “cut-off” policy into effect.

Insofar as Cohen, in the qnoted statement, expressed an opinion
as to the legal significance to be attached to the eourse of official
conduet through the years, the statement is not competent evi-
denee on the question of Navajo scitlement. But to the extent
that the statement veports wlhat, administrative action was talken
while he was acting solicitor, the statement is authoritative and
substantial evidence of those factsT The facts so reported were
that the Scerctary had sought and obtained funds from Congress
which were used for the education of the children of Hopis and
Navajos alike, and that the grazing of the livesteek of both
groups had been permitted and regulated by the Seerctary.

In the late 1940's there was a econsiderable inercase in the
amount of joint administrative activity in the 1832 and the
Navajo reservations. On May 4, 1048, for example, an agreement
of eooperation was drawn up between the Navajo and Topi
agencies for the initiation of soil and water couservation prae-
tices. Under this plan the Navajo and 1882 reservations, consid-
ered as a unit, were divided into five work areas. Distriet 6
and several other distriets whieh included 1882 reservation lands,
were eombined to constitute “work arca’”” No. 4, with headquarters
at Keams Canyon. All soil conservation aectivities were to be
under the general supervision of the conservationist in charge,
at Window Rock, Arizona.

Another example of snch intermingling of Navajo and Hopi
administrative action is to be found in Seerctary of the Interior
J. A. Krug’s proposal, advanced in his report entitled “The
Navajo,” issued in Marveh, 1948, Tt was his proposal that Navajo
and Iopi families be resettled on irrigated land of the Colorado
River Indian Reservation in Western Arizona. By the spring
of 1949 this program was under way.

A third example of such jeint agenecy action is evidenced by
a letter dated Deecmber 14, 1949, sent by road enginecr H. I,

87Cohen served as acting solicilor for periods of varving length,
beginning on June 4, 1942,
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Johnson, employed hy the Navajo Service at Window Rock, to
Walter O. Olson, assistant Superimtendent of the Hopi Agency.
Johnson recommended that the Hopi road department use the
Navajo road department in an advisory eapacity along the pattern
of the old regional officc. “All construction, maintenance, and
engineering should be inspected and approved by this office,”
Johnson wrote.

By July, 1951, the total population of the Navajo Indian Tribe
was 69,167, about six thousand of whom lived within the 1832
veservation. By the summer of 1958, the Navajo population in the
1882 reservation was probably abont 8,800, not including a few
Navajos living within distriet 6. as expanded in 1943. The places
of residence of the Navajos within the 1882 reservation were
scattered quite gencrally over the cntire arca outside of dis-
trict 6.

According to a comprehensive Navajo school census taken in
1955, there were 2,929 Navajo children then living in the 1882
reservation. By 1958 (lovernment schools for Navajo children
were being maintained within the 1882 reservation at Pinyon,
Smoke Signal, White Cone, Sand Springs, Dinnebito Dam and
Red Lake.

In 1951, the Hopi population within the 1882 reservation was
about 3,200. By the summer of 1958, the Hopi population was
probably something in excess of that figure. Most of these Hopis
rosided within distriet 6, as expanded in 1943.8% A few had
homes, farms or grazing lands in adjoining districts in the 1882
reservation.

Other Hopi activitics then heing carried on outside distriet 6,
_as expanded, ineluded wood cutting and gathering, obtaining
goal, gathering plants and plant products for medicinal, cere-
monial. handierafts and other purposes, visiting of ccremonial
shrines, and a limited amount of hanting.

We believe that it is indicated by the events and circumstances
reviewed above that. during the last half of the 1940’s. and up
to enactment of the Act of Tuly 22, 1958, all Navajos who entered
the 1887 reservation for purposes of residence, were treated no

68Not ineluded in this figure are the several hundred Hopis living a
fow miles west of the 1882 rcservation at Moencopi. The forchears of
these Hopis had lett “Old Oraibi” in the reservation area, and moved
to Moencopi in a 1906 “revolt.”
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differently than those who had entered betwen 1936 and 1945,
or those who had entered before Oetoher 24, 1936. All were dealt
with administratively as TIndians having rights of use and
oceupaney in ihat reservation, such rights heing equally protected
and the welfare of all such Indians being equally served by
continuous and cunsistent Glovernment aetion through the years.

No attempt was made to separately identify the Navajos who
entered prior to Octoher 24, 1936, and their descendants, much
less were they aceorded any privileges or assistance whieh was
withheld from subsequent Navajo immigrants inte the reservation.

In our opinfon, the eourse of administrative action and ae-
companying pronouncements, irom Fehruary 7, 1931 to July 22,
1958, with exceptions which we discount for reasons stated, war-
rant the finding, which we make, that all Navajos residing in
the 1882 reservation in July, 1958 were impledly settled therein
by the Scerctary of the Interior in the exereise of his authority
to settle other Indians in that rescrvation,

The question remains whether, in scttling Navajos in the
reservation, the Navajo Indian Tribe itself was impliedly settled
in the 1882 reservation.

Throughout the period from Webruary 7, 1931, when Navajo
rights of use and cceupancy were first administratively recog-
nized, to July 22, 1958, Navajos entered the 1882 rescrvation for
purposes of residence without limitation as to namber. Nor was
any cffort made to pick and choose between Navajos who might
enter, all who came being administratively weleome. This cotrse
of administrative conduect is cxplainable only on the hypothesis
that the Navajo TIndian Tribe itself had bheen secttled in the
1882 reservation.

There are other eonsiderations which lead to the same con-
clnsion.

Beginning at least by 1937, the Navajo Indian Tribe was
administratively recognized as having duties and responsibilitics
as the representative of Navajos living in the 1882 reservation,
The authority for the grazing regulations approved June 2, 1937,
under which establishment of land management districts was
authorized, rested in part on a resolution of the Navajo Tribal
Couneil dated November 24, 1935,

Navajo residents cverywhere in the reservation have always
participated in the clection of Navajo delegates to the Navajo
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Tribal Council. Prior to 1953, these elections were supervised
and conducted by the Bureau of Indian Affairs. Navajo tribal
rangers were given authority to issue permits for the cutting and
gathering of wood.

On January 1, 1955, the Commissioner approved resolutions
of the Navajo Tribal Council, adopted in 1954, relating tfo
traders’ leases, under which the Navajo Indian Tribe granted
leases to traders in the 1882 reservation.

Plaintiff, however, argues that settlement of the Navajo Tu-
dian Tribe after May 25, 1918, was precluded by the enactment
of that date. That statute, 25 U.S.C. § 211, provides that no
Indian reservation shall be ecreated, nor shall any additions be
made to one heretofore created, within the limits of the States
of New Mexico and Arizona, except by Aet of Congress.
Plaintiff calls attention to the faet that defendant, for the
Navajo Iundian Tribe, has disclaimed any joint interest in the
reservation with the Hopis. Plaintiff argues from this that the
necessary cffeet of the exelusive Navajo tribal settlement which
defendant asserts would be to add lands to Navajo Indian
Reservation in Arizona, a result expressly prohibited by the
1918 Act.

At this point in the opinion we are considering only the
question of Navajo settlement, and arc not concerncd with the
character of any such settlement, as exclusive or joint. At a
later point we will discuss the significance of the 1918 Act with
regard to the character of any Navajo scttlement which may be
tound to have occurred. In our view, the 1918 Act did not
operatc to terminate the authority of the Seeretary, premised
on the Exceutive Ovder of December 16, 18582, to settle other
Indians, including Indian tribes, in the reservation area. Z

We conelude that the Navajo Indian Tribe has I)W
in the 1882 reservation. Sec Chernkee Nation v, Higkoclk, 187

1.8, 204, 307; T'he Cherokee T'rust Funds, 117 U.B. 288, 308.

Specific Rights Held by Hopis and Navejos
on July 22, 1958
Earlier in this opinion, following footnote reterence 11, it
was stated that immediately upon the issuance of the Executive
Order of December 16, 1882, the Hopis gained non-vested rights of
use and occupancy in the cntire 1382 reservation. These vights
were then exclusive in the sense that unless and until the Seecre-
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tary thereafter settled other Indians in the reservation, the Hopis
were the only Indians entitled to use and oecupy that arca. These
rights were non-cxeclusive in the sense that the Fopis would he
required to shave the 1882 reservation with any other Indians
the Secretary thereafter saw fit to scttle in the reservation.
Such rights as the Hopis had in the reservation on July 22, 1958,
became vested on that date.

We have also found and coneluded that, beginning on Fehru-
ary 7, 1931, the Scerctary saw fit to settle in the reservation,
as they arrived (with indicated lapses), Navajos who entered
the 1852 reservation prior to JJuly 22, 1958 for the purpose of
establishing permanent residence. We have further held that
hy at least JJune 2, 1937, but not prior to February 7, 1931, the
Navajo Indian Tribe itself was implicdly setiled in the 1882
reservation. Rights of use and occupaney therehy acquired
were not vested prior to July 22, 1958, hut Leeame vested on
that date,

It is now neceessary to determinc what specifie rights of usc
and oecupancy the Navajo Indian Tribe and individual Navajos
held in July 22, 1958, by veason of such Sceretarial settlement,
and what speeifie rights of use and occupancy the Hopi Indian
Tribe and individual ITopis held on that date in view of the
settlement of Navajos and other cireumstanees,

In making this determination we must first decide whether
the Navajo Indian Tribe and iudividual Navajos were author-
ized to scttle in the entive 1882 reservation and, if not, what
part was made available to them by such authorization.

It has previously hecn stated that some three hundred Navajos
not identified on this record, were settled in the 1882 reser-
vation in 1909-1911, during the second altotment period involving
thut rescrvation. It has also been indicated that there is some
evidence, although perhaps not suffieient to warrant a finding,
that Navajos residing in the reservation on February 29, 1924,
were impliedly settled therein, in view of Commissioner Burke's
statement of that date and the eircumstances under which it
waus made. But substantial and, to us, adeguate proof of im-
plied scttlement of Navajos, other than the three hundred set-
tled in 19091911, came first on February 7, 1931, Tt was on
that date that Secrctary Wilbur and Commissioner Rhoads joined
in a letter approving the Hagerman-Faris proposal that the
reservation he divided between Hopis and Navajos.
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Tt is therefore cstablished that implied Sceretarial settlement
of Navajos and the policy of scgregating Navajos from Hopis
were initiated at the same time. In faet, it was the initiation
of that policy which, under the indieated circumstances. war-
rants the inferenee that the Seeretary settied Navajos in the
reservation on February 7, 1931

This segregation policy remained constant from the time it
was initiated until the time Indian rights in the reservation
hoeame vested on July 22, 1958, This is evidenced by the efforts
which were made through the yecars to effectnate that policy.

1t was first sought to accomplish this by means of a provision
to be ineorporated in the proposed Navajo Indian Reservation
Aet. That plan failed of realization when, because of Hopi
opposition, the Department of the Interior withdrew its proposal
to ineorporate such a provision in the Dill.

The Officc of Indian Affairs then sought to accomplish the
same result by means of land-use regulations under which land
management distriets were created, one of which (No. 6) was
designed to include most of the Hopis in the 1882 reservation.

When this plan was first put into operation in 1936, there
was no intimation that Hopis were to he limited to the dis-
triet 6 area. Nor was such a policy publicly proelaimed when
comprehensive grazing regulations were approved on June 2,
1037, under which the administration of the land management
distriets was provided for in great detail. But shortly after
the latter regulations hecame cffeetive, the practice was initiated
of forhidding Hopis to move outside distriet 6, or even to graze
outside that distriet. without first securing permits. These per-
mits were usually issued only on a showing of past Hopi use.

It was then sought to formalize this segregation practice by
means of a Secretarial order. This attempt was abandoned when
the solicitor ruled, on February 12, 1941, that such an order
would De invalid unless consented to by the Hopis. But then
the Officc of Indian Affairs continued to aceomplish the same
result through its previous land-use regulations and associated
practiees, as modified from time to time, nonc of which was
ever approved Dy the Hopis. It was on this basis that the seg-
vegation practice was continued withont interruption until all
rights became vested on July 22, 1958.

Seevetarial settlement of the Navajo Indian Tribe and indi-
vidual Navajos, between 1931 and 1958, has been implied from
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the general course of administrative action and policy during that
period. Thus, to the extent that administrative policy in effcet
during that period would not wavraut such an implication, Sec-
retavial settlement of Navajos did not oceur, It follows that,
since it was the continuing poliey to segregate Navajos from
Hopis during all of these years, the implied settlement of Nava-
jos in the 1882 reservatiom was at all times sabject to the re-
striction that they were not to use and vecupy that part of the
reservation in which the Hopi population was concentrated.

It theretore becomes necessary to delineate, consistent with
the finding and conclusion just stated, the specific geographieal
area in which the Navajos were authorized to settle.

This geographical arca was not fixed with preeision when the
first general manifestation of implicd settlement of Navajos
oceurred in 1931.9 On November 20, 1930, when Flagerman and
Faris submitted a report recommending a division of the 1882
reservation, they provided a general deseription of the arca
which, in theiv view, should be set aside for the use of Hopis.
This deseription, however, was not sufficiently preeise for prae-
tical application, as they themselves recognized. It was their
suggestion that if their recommendation was accepted in prin-
ciple, a detailed reconnaissance of the lines as approximately
proposed he made with a view of developing a detailed boundary
deseription.

It follows that, in approving the Flagerman-Faris recommenda-
tion, on February 7, 1931, the Secrctary and Commissioner dicd
not fix a precise geographical area of authorized Navajo settle-
ment. They did dircet that field studies be undertaken for the
purpose of formulating a specific houndary deseription.

These studies were made, and the boundary lines thus arrived
at for the proposed cxeclusive Hopi area were set out in Hager-
man’s sceond report, dated January 1, 1932, In this report
Hagerman expressad the view that the proposed boundavies for
this area of exelusive Iopi oceupaney were fair and just to
hoth Hopis and Navajos. Ile added, however, that “(t)his does

A part of the 1882 reservation excluded from Navajo settlement is
not in dispute. Defendant has, in effect, conceded that no Navajos have
ever heen settled in o south-enntral arva consisting of about 488,000
aeres, as described in pargraph 12 ot the findings of fact and depicted
in the map which is a part of this opinion. See pretrial order No. 2,
page 2.
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not. mean that they might not be changed in the future if
conditions warrant.”

The boundaries as proposed by Hagerman in his 1932 report
were incorporated in the first draft of the Navajo Indian Reser-
vation Act, tendered to Congress by the Department of the
Interior on Fehruary 8, 1032. But, as stated carlier in this
opinion, that feature of the bill was later withdrawn. Sub-
sequent events cstablish that the exact houndaries of the proposed
area of exelusive Hopi occupaney were still only tentative.

While the Navajo ITndian Reservation bill was pending hefore
Congress in early 1984, farther studics were being carried on in
the field concerning the exact houndaries of an exclusive Hopi
area. A report thereon was submitted by range examiner Joseph
E. Howell, Jr.. on April 16, 1934. He proposed that the area
for the Hopis be extended by adding 59,225 acres thereto stating,
however, that this would still not include all Hopi fields.

In early the district land management plan was devel-
oped for the purpose of implementing the land-use regulations
which had heen issued on November 6, 1935. In order to simplify
land-use administration it was determined to place in one district
(No. 6) the part of the 1882 veservation in which most of the
Hopis were concentrated. The record before us contains no metes
and Bounds deseription of the 1936 lines, but they are depicted
on maps which are in ecvidence as plaintiff’s exhihit 306 and
defendant’s exhibits #44 T and 537(f). The 1936 lines as so
depicted are shown on the map which is a part of this opinion.

The 1036 lines of distriet 6, however, were only tentative. We
sav this not only hecause Howell’s proposed modifications of
those boundaries were then under consideration by the Office
of Indian Affairs, but also in the light of immediafely suceeeding
events.

In the summer of 1937, the Flopis began to complain that
Navajos were encroaching upon long-held Hopi grazing and
agricultural lands outside district 6. At an August, 1937 con-
ference held to consider these eomplaints Navajo Superintendent
Fryer made it clear that the 1936 distriet 6 boundaries did not
inelude all established areas of Hopi oecupaney. He stated that
while it was attempted to inelude all Hopi range use within
district 6, this proved impossible in several instanees and therc
were still Hopis living, grazing and farming outside that distriet.
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It was in 1937 that the effort got under way to obtain a
Secretarial ovder which would, among other things, formalize
the practice then being followed of forbidding Hopis from graz-
ing or moving outside of district 6. In conncetion with this
project, new studies were undertaken with respect to the boun-
dary lines of that district. These studics eventually led to the
Rachford boundary report of March 1, 1940, referred to earlier
in this opinion, in which it was rccommended that 21,479 acres
be added to district 6,

The Rachford houndary proposals, as somewhat modified, were
ingorporated in the draft of the Seccrctarial order whieh was
later disapproved by the solicitor on February 12, 1941, For some
time thercafter the Office of Indian Affairs sought to formulate
a revised form of order whieh would he acceptable. In this con-
neetion the boundaries of district 6 were further reviewed. This
led to the preparation of a revised description which would have
imereased distriet ¢ aercage hy 8,096 over the Rachford proposal.
Finally, all efiorts to scecure an order formalizing the segregation
practice werc abandoned. But the segregation practice itself was
continted.

On April 18, 1942, Commissioner Collier instructed Centerwall
to study the boundary problem. Centerwall submitted his report
on July 29, 1942 recommending enlargement of district 6 to
641,797 acres, as comparved to the original acreage of 499,248,
The Dboundaries suggested by Centorwall to accomplish this en-
largement were thereafter somewhat reduced by agreement be-
tween the Hopi and Navajo superintendents, resulting in a pro-
posed district 6 acreage of 631,194

On April 24, 1943, the Office of Indian Affairs approved the
distriet 6 houndary lines proposed by Centerwall, as so modi-
fied.7? Tt was therefore on that date that the lines within the
1882 reservation, utilized under administrative poliey to segregate
Hopis from Navajos, were first definitely fixed.

Accordingly, in our view, it is those lines which must be re-
garded as defining the part of the 1882 reservation in which
Navajos were authorized to settle. Speeifieally, the Navajo Indian
Tribe and all individua! Navajos residing in the arvea on July 22, ,

70The metes and bounds deseription of district G, as so defined, is set
out in paragraph 41 of the findings of fact and is depieted in the map
which is a part of this opinion.
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1958, were authorized to settle in all parts of the reservation
outside of district 6 as defined on April 24, 1943, and neither
the Navajo Indian Tribe nor individual Navajos were authorized
to settle within that distriet as so defined.

Sinee no Navajos were authorized to settle within distriet 6,
as thus defined, we find and conclude that, on July 22, 1958,
the Hopi Indian Tribe, for the common use and henefit of the
Hopi Indians, had the cxclusive interest in such area, subject
to the trust title of the United States. Thercfore, pursuant to
section 2 of the Act of July 22, 1958, this area is henceforth a
reservation for the Hopi Indian Tribe. A declaration to this
effect iz included in the judgment entered herein.

This leaves for determination the relative rights of the Hopis
and Navajos in that part of the 1882 reservation lying outside
of district 6 as defined on April 24, 1943,

By our holding that the Navajo Indian Tribe, and all indi-
vidual Navajos residing in the reservation on July 22, 1958
were settled therein by Secrctarial action, we have rejected the
Hopi contention that Hepis have the exclusive interest in that
part of the reservation now under discussion.

It is the further contention of the Hopis, howcver, that if
the court finds and concludes that the Navajos have acquived
by Secretarial settlement, rights and interests in any part of
the reservation, such rights and interests arc not exclusive as to
any part of the reservation area, but are co-extensive with those
of the Hopi Indians, subject to the trust title of the United
States.

The Navajos, on the other hand, contend that as to the reserva-
tion arca in which it is found and concluded that Navajos have
been settled,”t the Navajo Indian Tribe, for and on behalf of all
Navajo Indians, has the exclusive right and iuterest therein,
subject to the trust title of the United States.

The Navajos advance a number of arguments in support of
the contention that the Navajo Indian Tribe, on July 22, 1958,
had the exclusive interest in that part of the 1882 reservation
in which it has heen found to lhave been settled. One of these

T1The Navajos contend that this area is larger than that part of the
reservation lying outside of district 6, as defined on April 24, 1943,
but we have found and concluded that no Nrvajos were scttled by
Secretarial action within district 6 as so defined.
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is that, on July 22, 1958, the Navajos had actual exclusive use
and occupancy of this arca and, as used in the act of that date,
“exclusive interest” means exelusive use and occupancy,

On July 22, 1058, a few Iopis were residing in that part of
the reservation now under discussion. In addition, Hopis have
continuously made seme use of a large part of that area for the
purpose of cutting and gathering wood, obtaining coal, gathering
plants and plant products, visiting ceremonial shrines, and
hunting.

For present purposes, however, we will assume that actual
Navajo use and occupancy of the area was exclusive or was so
nearly so as to render Mopi use and occupancy de minimis.

Detendant’s equating of “exclusive interest” with aectual ex-
clusive use and occupaney finds no support in the Act of July
22, 1958, Section 2 of that Aet, which provides the authority
for a judicial determination of the issue, speaks of “exelusive
interest” and not “exclusive use and oceupancy.” Had Congress
intended to make actual exclusive use and occupancy the sole
test, it wonld have heen easy for it to have so stated in the
legislation.

Actual use and oceupaney of land, without more, has no con-
notation of rightful possession. A trespasser may have actnal
use and oceupancy of land. Indians may obtain actual use and
occupancey of reservation lands belonging to other Indians by just
moving in without any semblance or color of right, Or they may
ohtain such use and oecupancy throngh invalid administrative
action.

Similarly, even though use and oecupancy is rightful, the fact
that it is actually exclusive does not connote that the exclusive
nature of the use and occupaney is rightful. Persons having the
right to share lands with others may, by force or other illegal
means, shoulder out the others and gain actual exelusive use.

But Congress was not interested in recognizing claims based
on force or other illegal action. Tn section 1 of the Act of July
22, 1958, the 1882 reservation was declared te he held in trust
for Indians who had established rightful claims thercto. cither
by virtue of the Tixecutive Ovder of Deeember 16, 1882, or hy
virtue of Seeretarial settlement subsequent to that date. An indi-
cated purposc of the litigation therehy authorized, as set out in
section 1, was to determine the “rights and interests” of the pax-
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ties, not the faet of actual use and occupancy of the lands in
question,

Another indicated purpose of the litigation, as set out in sec-
tion 1, was to quiet title to the lands in the tribes or Indians
establishing “such claims pursuant to such Executive order as
may be just and fair in law and equity.” Here, again, the
authority was referenced to elaims cognizable in law and cquity.
Section 2, as noted above, makes use of the term “exclusive inter-
est,” instead of “exclusive use and occupancy.”

Defendant calls attention to a Committee Report comprising a
part of the legislative history of the Aect of July 22, 1958,72 in
which the Committec used these words: “. . . Because of the
nature of the conflicting claims of use and oceupancy inter-
ests. . . ."”

We do not share defendant’s view as to the significance of
the guoted words. It is true that the claims in question relate
to use and occupancy. But, as even this excerpt indicates, the
claims must be of a kind which properly may be characterized
as interests in land. An interest in land may be subject to
paramount rightful claims, as in this case, where the claim of
the United States was paramount prior to July 22, 1958. But,
except for paramount rightful claims, an interest in land is
one which is cnforceable in court because it is grounded on
recognized principles of law.

The principle of law which must he applied with reference
to the Navajo claim to an exclusive interest in part of the
reservation is that prior rights continue until lawfully termi-
nated. On December 16, 1882, as we have concluded, the Hopis
obtained non-exclusive rights of use and occupancy in the entire
reservation. We have concluded that the Navajos obtained no
rights in the rescrvation at that time and that, with immaterial
exceptions, their only rights acquired by Secretarial settlement
first came into existence in 1931

Hence the Navajo rights are not exclusive as to any part of
the reservation unless the pre-cxisting Hopi rights therein were
lawfully terminated. As we sce i, the Hopi rights could be
lawfully terminated only hy Congressional enactment, valid
administrative action, or abandonment. Each of these possibilities
will be explored later in this opinion.

72H.R. Report No. 1942, 85th Cong. 2nd Sess., on S. 692.
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Defendant contends that the Enabling Act of July 22, 1958,
docs not establish one oriterion for the Hopis and another for
the Navajos. Accordingly, it is argued, if proof of actual ex-
clusive use and oceupaney is cnough to establish that the Hopis
have an exclusive interest in part of the reservation, it is
enough to establish that the Navajos have the exclusive interest
in the remainder.

We have not held that proof of exclusive Hopi use and ocen-
pancy of district 6 is cnough to establish an exelusive Hopi in-
terest in the distriet 6 arca. 1n addition -to exclusive Hopi usc
and occupancy it was also established that they gained rights of
use and ocecupancy therein (and in the entire reservation) hy
the self-operating effect of the December 16, 1832 order. Tt was
also established that the Secretary had not settled any Navajos
in the district 6 area.

A different eriterion must be applied in evaluating the Navajo
claim to an exclusive interest because their claim rests on a
different foundation than that which supports the Flopi claim.
The Hopi elaim to an exclusive interest in the district 6 area
rests on rights gninced in 1882, undiminished by subsequent See-
retarial scttlement of other Indians. The Navajo claim to an
exclusive interest in part of the reservation must rest on rights
gained in 1931 and thereafter plus lawful termination of pre-
existing Hopi rights.

‘We now proceed to consider whether, as to that part of the
1882 reservation lying outside of district 6, the Fopi rights of use
and oecupancy, acquired on Decemher 16, 1882, were cver law-
fully terminated. As before indiecated, this could only have heen
brought ahout by Congressional enactment, valid administrative
action, or abandonment.

Turning first to Congressional cnactments, it appears that on
several occasions the guestion was raised as to whether the Hopi
interest in part of the 1882 reservation should bhe legislatively
terminated.

The first such occasion was in 1920, when the House Committee
on Indian Affairs held hearings at Keams Canyon and Polacen,
in the reservation, to investigate the conflicting claims of the
Hopis and Navajos. The then Congressman Hayden inguired at
this hearing as to whether it was advisable to “lay out a separate
reservation for the Hopi Indians, whieh will he theirs and free
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from further encroachment from the Navajos?” Robert L. Daniel,
the Hopi School Superintendent at Keams Canyon, indicated that
this would be desirable. No legislation of this character, however,
resulted from this committee hearing.

The Senate Committee on Indian Affairs held hearings at
Keams Canyon, Toreva, Hotevilla, Oraibl (within the reserva-
tion), and Tuba City, Arizona, in April and May of 1931. Hopi
Superintendent Miller and Navajo witnesses urged that a division
of the 1882 reservation be effeetuated. But Congress took no
action at that time.

While the Navajo Indian Reservation Act of June 14, 1934, 48
Stat. 960, was before Congress, the Department sought to in-
clude language which would have terminated Hopi rights in a
large part of the reservation. As stated earlier in this opinion,
this language was finally withdrawn, and instead, there was in-
serted in section 1 of that Act the words: “, . . however, nothing
herein contained shall affect the existing status of the Moqui
[Hopi] Indian Reservation created by Executive order of De-
cember 16, 1882. . . .”

While the bill (3. 2734; H.R. 3178, 81st Cong.) which was to
become the Navajo-Hopi Rehabilitation Aet of April 19, 1950, 64
Stat. 44, was before the House Subcommittee on Indian Affairs,
the matter of dividing the 1882 reservation was discussed. Con-
gressman Morris asked Theodore H. Haas, Chief Counsel of the
Bureau of Indian Affairs, if Congress should attempt any settle-
ment of the issue in that bill, Haas replied : “I shonld recommend
most decidedly against bringing in this difficult, extraneous issue
which would eause the resentment and opposition of the Navahos
and Hopis.”

The committee also had before it a letter from the Commis-
sioner of Indian Affairs rccommending against inclusion in the
pending bill of any provision dealing with the 1882 reservation
boundary problem. No sueh provision was ineluded in that bill.

During the vears subsequent to 1931 there were Iumerous
appropriation bills in which funds were appropriated for the
construction and maintenance of schools for Navajo children. As
previously stated, 2 number of these schools were built within the
1882 reservation, heginning with the school at Pinon, erected in
1935. Federal funds, appropriated by Congress, were also utilized
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for the supervision of Navajo affairs and activities, and the ren-
dition of aid to Navajos, within the reservation arca.

The appropriation acts themselves, however, do not specifieally
mention a segregation of administration of Navajo and Hopi
affairs in the 1582 reservalion. Nor do any of them contain any
declaration or other provision indicating an intent to terminate
Hopi rights.

It therefore appears that the only oceasion during this entire
period on which the Congress legislatively dealt specifieally with
the problem (the Navajo Indian Reservation Aect of .June 14,
1934), it inserted a provision expressly diselaiming any intent to
terminate Hopi rights and interests. As late as 1950, while the
Navajo-Hopi Rchabilitation Aect was under consideration, the
boundary matter was considered an epen guestion not previously
resolved by Congress.

We conclude that Congress at no time cnacted legislation de-
signed to, or having the effect of, terminating Hopi rights of
use and occupancy anywhere in the 1882 reservation.

We next consider whether the Hopi rights of use and oceu-
pancy, established on December 16, 1882, were at any time ter-
minated hy valid administrative action.

Since, with indicated immaterial exceptions, no Navajos or
other non-Hopi Indians were settled in the rescrvation prior to
IPebruary 7, 1931, therc was no oceasion prior to that date for
administrative action designed to terminate Hopi rights in any
part of the reservation. It is therefore not surprising that the
record is barren of any evidence that administrative action of
this kind was taken prior to 1931.73

Beginning or February 7, 1931, administrative officials fol-
lowed a poliey designed te cxclude Iopis, for the most part,
from those parts of the 1882 reservation not immediately adjacent
to their villages. At the outset it was sought to aceomplish this
by legislation in the form of a provision in the hill which was
to become the Navajo Indian Reservation Aet of 1934, deseribing
the area of concentrated Hopi population as an exclusive Iopi
reservation. IHad this been aceemplished, the Iopis wonld un-

T3For the reasons indieated later in this opinion administrative netion
of this eharacter would not have been legally possible, withont Congres-
sional approval, after March 3, 1927, in view of section 4 (25 U.S.C.
$ 308d) of the act of that date, 44 Stat. 1347.
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questionably have been legally ousted from the remainder of the
1882 reservation.

But this way of effectuating the indicated administrative policy
failed of realization when the Department of the Interior found
it necessary to revise the language of the proposed Navajo Indian
Reservation Aect. Thereafter, administrative efforts to exclude
Hopis from parts of the reservation not immediately adjacent
to their villages, took the form of administrative regulations and
practices pertaining to land use. None of these administrative
regulations and practices, however, with the possible exception
of the ahortive effort to obtain a Sceretarial order in 1941 de-
fining areas of exclusive oceupaney, were designed to affect what-
ever rights the Hopis then had in the entire 1882 reservation.

This is established beyond question by the representations re-
peatedly and consistently made by departmental officials through-
out this entire period, beginning on February 17, 1937. On that
date Allan G. Harper submitted a plan of administrative inter-
relationships between the Hopi and Navajo jurisdictions. This
plan, which was approved by the Commissicner on March 16,
1937, contains this statement:

¢« . . This arrangement will be tentative until the definite
boundary of the Hopi-Navajo reservation shall have heen
determined. This arrangement is established as a matter of
administrative expedieney and convenience and shall not
be construed in any way as fixing an official boundary be-
tween the two tribes, or as prejudging in any way the boun-
dary which is ultimately established.”

On December 28, 1937, the Commissioner signed and promul-
gated a map defining land-management distriets. In advising
Navajo Superintendent Fryer of this action, the Commissioner
stated :

“Tt is understood, also, and it should be clearly explained
to the Navajo and tbe Hopi counsels [sic], that a delinea-
tion of Distriet 6 is not a delineation of a houndary for
the Hopi Tribe, but is exclusively a delineation of a land-
management unit.”

On July 13, 1938, Commissioner Collier and six of his staff

officials met with Hopi leaders at Oraibi, Arizona. The praectice
had by then alveady been established whereby Hopis could not
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go outside of district 6, as then tentatively established, without
first obtaining a Government permit. Commissioner Collier ex-
plained to the Hopis un this oceasion that the permit svstem was
a part of the grazing regulation procedure, adding: “That has
nothing to do with the reservation houndary.” At another point
during this conference the Commissioner stated that nothing
with regard to the plan for the administration of distriet 6, as
outlined by him on that oceasion, “. . . predctermines or settles
anything with regard to the ultimate Hopi Tribal boundary. . .”

On April 24 and 25, 1939, four HFopi leaders met with the
Commissioner and other agency officials in Washincton, for the
purpose of presenting their land claims. Discussing the question
of the division of the rescrvation into “use” areas, the Commis-
sioner assured the Flopis that: “any agreement which is made
of usc-rights will not be a giving up of this claim.” Continuing,
the Commissioner stated:

“The ereation of district 6 was not a finding as to what
arca the Hopis should occupy. The Hopis were not consulted.
The making of the true finding is in the future.”

On September 4, 1941, the Offiec of Indian Affairs ruled that
proposed changes in the boundaries of district 6 should be sub-
mitted to the Ilopi Tribal Council for consideration and ap-
proval. At this time Assistant Commissioner William. Zimmerman,
Jr., informed Navajo Superintendent Fryer that the proposed
adjustment in the boundary could not “be considered as a per-
manent adjnstment of the rveservation houndary but must he
considered merely as a change in the land management distriet.”

In a. memorandum to the Forestry and Grazing Division, J. M.
Stewart, Director of Lands, Office of Indian Affairs, dated Octo-
ber 9, 1941, it was stated:

“, .. the cstablishment of sueh land use arcas must not be
confused with the establishment of reservation houndaries,
as such reservation boundarvies can be cstablished only by
Act of Congress, . . .”

In a letter dated October 12, 1941, signcd by the Commissioner
and approved by the Assistant Sceretary, Seth Wilson, Super-
intendent. of the Flopi Agency, was told that . . . the proposed

74As noted earlier in this opinion, the ITopi Tribal Council did not
approve this change.
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change in the boundary of District 6 has no bearing on the
establishment of the reservation boundary. . .”

In his report of July 29, 1942, Willard R. Centerwall, who had
been commissioned to conduct a new study of the Hopi-Navajo
boundary problem, submitted new boundary descriptions which,
with modifications, were approved on April 24, 1943, as the
rovised lines of distriet 6. In this report Centerwall stated that
‘it must be clearly understood that the sctting aside of a land
management unit for the Hopi Indians:

“  does not create a reservation houndary, since the Hopis
would remain entitled to all heneficial use, including the
right to any proeceds within the remainder of the 1832
Executive Order Reservation.”7?s

On February 14, 1945, Assistant Commissioner Walter V.
Woehlke informed Hopi Superintendent Burton A. Ladd that
construction of fences along the revised distriet 6 line was de-
signed to protect the interest of Hopi stockmen and to prevent
additional encroachments of Navajo livestock on Hopi ranges.
“In our judgment,” Woehlke wrote, “the proposed femees will
have no cffect on Hopi land eclaims, but will prove to be a great
practical value to the Hopi stockmen.”

William A. Brophy, who succeeded Collier as Commissioner
of Indian Affairs, gave Hopi leaders the same assurance on
April 26, 1945. He stated:

«] want to assure that any fenees built will in no wise
be construed as establishing district 6 as the Hopi Reserva-
tion, or jeopardize any claims which you may have to other
lands. The purpose of the fence is not to mark off the boun-
daries of the reservation, but merely to prevent cattle and
horses from straying; to assist the stockmen in improving
the quality of their herds, and in controlling the hreeding
program by preventing inferior sires from mixing with the
herds.”

75In arriving at adjustments in the Centerwall district 6 lines, the
Navajo and Hopi superintendents agreed on certain principles to he
applied, one of which was that the principal purpose of the establish-
ment of the adjusted district 6 line was the erection of a bharrier which
would prevent the crowding in of new families of Navajos onto territory
used by the Hopis.

FCHP01068



83

Again, on May 3, 1945, the Commissioner gave the same assur-
ance to Senator Burton K. Wheeler. Commenting upon a com-
plaint the Senator had reccived from the Hopis concerning the
feneing of district 6, the Commissioner stated:

“. . . In the 1880s Ly Executive Order an arca of about
3,000,000 acres, with the Fopi villages in the center, was
set aside as a reservation for the IMopis and such other
Indians as the Secrctary might designate. At the time of
the establishment of the Hopi Reservation several thousand
Navajos were already using a large part of the area. The
Navajo population grew faster than the Hopi population
with the resulting gradual cnecroachment of Navajos upon
the arcas used by the Hopis, espeeially by Hopi livestock.
In order to protect the Hopis against additional cneroach-
ment by Navajo livestoek upon the Hopi range, ecrtain limits
were cstablished beyond which Navajo livestock would not
be allowed to graze. This was in no sense an establishment
of houndary lines of the Hopi Rescrvation. Those boundary
lines still ave the lines of the Exceutive Order rescrvation.” s

At a later point in the same letter, Senator Wheeler was told:
“. . . They [Hopis] have been assured several times that
these fences do not establish any houndary line for the Hopi
Reservation and that no new delimitntion of the reservation
boundaries is intended.”

On May 12, 1948, Acting Commissioner William Zimmerman,
Jr., wrote to an interested citizen:

“. .. T wish to assure you that the establishment of District
6 does not modify in any way IHopi rights in the Exccutive
Order Reservation of 1882. ., .”

In view of these repcated administrative assuraneces as to the
limited purpose in establishing and fencing district 6, and the

78Dcfendant argues that, in view of the context, the Commissioner was
here referring to an “undefined inner boundary hetween the Fopis and
the Navajos within the Exeeutive Order aren,” rather than the boundary
lines of the 1882 reservation. We do not agree.

It is also to be noted that the Commissioner's statement in this letter
that “several thousand Navnjoes were already using a large part of the
arca” in 1882, was in error, sinee there were then not morc than three
hundred Navajos in the 1882 rescrvation area.
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express disavowal during all of these years of any intent to
affect Hopi rights and interests in the entire 1832 reservation,
the contention that the Department sought termination of Hopi
rights outside of distriet 6 is without factual foundation.

But even if this had been the purpose of the Department, the
question remaing whether this could have heen legally accom-
plished without a Congressional enactment,

Sceretavial scttlement of the Navajo Indian Tribe, and of
individual Navajo Indians, with exceptions which must be dis-
regarded for reasons already stated, did not oceur prior to Febru-
ary 7, 1931. By that time there were in effect two statutes bhear-
ing upon the power of administrative agencies to create new
reservations, and to make additions to or change the houndaries
of, existing reservations.

The first of these is the Act of May 25, 1918, section 2 of
which (25 U.8.C., §211), provides that no Indian reservation
shall be created, nor shall any additions be made to one hereto-
fore created, within the limits of the States of New Mexico and
Arizona, except by Act of Congress.

In his opinion of February 12, 1941, the solicitor of the De-
partment of the Interior ruled that the proposed Secretarial
order then under consideration, whereby the 1882 reservation
would be divided into areas of exclusive Hopi and Navajo occu-
pancy, would be contrary to the prohibitions set out in the
1918 Act.

We are in full agreement with this view. Moreover, we think
the eonclusion must be the same whether the claimed adminis-
trative division of the 1882 reservation rests on a formal depart-
mental order (which was sought but disapproved in 1941, and
never again sought), or on a course of official eonduet from
which such a division is sought to he implied.?”

An Indian reservation consists of land validly set apart for the
use of Indians, under the superintendence of the (Hovernment,
whieh retains title to the lands. United States v. McGowan, 302
U.S. 535, 539. Where there is no statutory prohibition such as

77We have indicated ahove our reasons for believing that there was
no course of official conduct from which an iantention to bring ahout
such a result could he implied, and that, in fact, such a result would
be contrary to the repeated and express representations of authorized
officials.
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that here under consideration, the setting aside of a reservation
may be effectuated by the Secretary of the Interior, since the
acts of the heads of departments arc the acts of the exceutive,
United States v. Walker River Irrigation District, 9 Cir., 104
F.2d 334, 338.

At the time the Navajo Indian Tribe and individual Navajo
Indians were settled in that part of the 1882 reservation lying
outside district 6, as defined in 1943, the Hopis already had
rights of use and occupancy in that part. Thus, absent possihle
prior Hopi abandonment, to be discussed below, the initial legal
status of settled Navajos must have been that of Indians entitled
to share, with the Hopis, in the use and occupancy of part of
the 1882 reservation. Had the Department thercafter sought to
terminate all rights of the Hopis in that part, thereby giving
the Navajos exclusive rights thercin, the result would have been
to create a new reservation for the exclusive use of Navajos.78

If such action would not have created a new rescrvation for
the Navajos, it would at least have operated io add lands to
their existing contiguous Arizona Navajo rescrvation. Either re-
sult would be contrary to the 1918 aet.

Defendant argues that the authority of the Secretary to settle
other Indians in the 1882 reservation was not terminated by the
1918 act. With this we agree. But the guestion now under dis-
cussion is whother, after that enactment, the Seeretary could, in
connection with his acts of scttlement or otherwise, change the
character of the 1882 reservation to the extent of terminating
rights therein which the Hopis had held since December 16, 1882,
thus establishing the area as onc for the exelusive use of settled
Navajos. We hold that sueh a result was not administratively
attainable after May 25, 191879

78Expressing the same view, the solicitor said:
“ .. Since the effect of an order creating o reservation is to give
the Indians the unse and occupancy of the land, an order giving
certain Indians the use and occupaney of a designated area of land
is, in effect, the creation of o reservation. This conelusion is true
@ fortiori where the effect is to give a tribe of Indians an cxclusive
right of use and occupaney in an area which was part of a larger
aren in which they had the right of use and occupaney in common
with other Indiuns settled thercon.”
19Defendant’s statement, on page 13 of his reply brief, that the 1918
act “has no application to existing reservations, cither those created by
Statute or by Executive Order,” is in error.
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Defendant also argues, in effect, that if the 1918 aet had
heen considered by the Congress to have had the effect the
solicitor attributed to it, “the Enabling Act, approved July 22,
1958, would not have submitted to this court, as it did, the
burden of hearing and determining all claims, including Navajo
alaims of settlement which are grounded upon settlement within
the Executive Order arca after Max 25, 1918, . .”

Under the solicitor’s ruling, and under our like ruling, the
1918 act is held to foreclose administrative termination of Hopi
rights in any part of the 1832 reservation, and establishment of
exclusive Navajo rights in part of the reservation, after May 25,
1918. Congress did not know, when it passed the Aet of July
22 1958, what rights, if any, the Hopis would be declared to
have in the reservation, the extent to which Navajo claims would
be hased on events after May 25, 1918; or the extent to which
Navajo elaims, if cstablished on the Dasis of events subsequent
to that date, would be held to be joint or exclusive in character.
Thus the 1958 cnactment represents no expression of Congres-
sional opinion as to the meaning of the 1918 act, or the effect
it might have on the outeome of this case.

The second statute whieh has a hearing on the questien now
under discussion, is seetion 4 of the Act of March 3, 1927, 25
U.S.C.., $398d. This statute provides that changes in the houn-
daries of rescrvations created by exeentive order, proelamation,
or otherwise for the use and occupation of Indians shall not be
made except by Aet of Congress, with the proviso that the Sec-
retary may make temporary withdrawals.

Tn his opinion of February 21, 1941, the solicitor relied upon
this aect, as well as the 1918 aet, in ruling that the Secretary
was without power to divide the 1882 reservation into areas of
exclusive Hopi and Navajo occupaney. Tn his opinion:

“The proposed order would not only change the boundaries
of the 1882 reservation but would also, in effect, create a
Hopi Reservation where no reservation exclusively for the
Hopis had previously existed, and would thus violate the
prohibition in the 1918 act against the creation of any
reservation within the limits of the State of Arizona exeept
hy act of Congress.”s®

$00ur ruling herein that the Hopis have the exclusive interest in that
part of the 1882 reservation consisting of distriet 6, as defined in 1943,
does not run counter to the solicitor’s quoted view. Our opinion as to
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Again, we are in accord with the views cxpressed by the solici-
tor, Had the department, at any time after the 1927 statute
became effective, sought to terminate Hopi rights in part of the
1882 reservation, so that such part would he for the ecxelusive
use of the Navajo Indian Tribe or individual Navajo Indians, the
result would have been to change thc boundaries of the 1882
reservation by dividing it in two. In addition, there would have
been, in effect, a change in the boundaries of the contiguous
Navajo reservation, to include that part of the 1882 reservation
in which Navajos were granted exclusive rights.

For the reasons indicated we hold that the Hopi rights of use
and occupancy in that part of the 1882 reservation in which
Navajos werc settled were at no time terminated by valid ad-
ministrative action, although after February 7, 1931, the Hopis
were required to share equally, use and occupaucy thereof, with
Navajos validly settled in that part of the reservation.

Defendant argues, however, that even if the department was
without authority and even if it aeted in a tortious manner,
the fact that the department protected the Navajos in the exclu-
sive use and occupancy of a large part of the reservation, con-
ferred upon the Navajos all the normal incidents of ownership
which go with Indian title. Arguing from this that the Hopis
now, at hest, have a claim against the (Government for a taking,
defendant cites Inited States v. Shoshome Tribe, 299 U.S. 476,
304 U.S. 111, 118. Our attention is specifically directed to this
language in the latter opinion: “. . . for all practical purposes,
the trihe owned the land.”

The Shoshone Tribe of Indians of the Wind River Reservation
in Wyoming sued the United States in the Court of Claims for
the breach of treaty stipulations, whereby the tribe had hbeen
permanently excluded from the possession and enjoyment of an
undivided half interest in the tribal lands. By the treaty of
July 3, 1868, 15 Stat. 673, the Shoshone Tribe relinquished to
the United States a reservation of 44,672,000 acres in Colorado,
Utah, Idaho and Wyoming, and accepted in exchange a reser-

this is not predieated on any ndministrative action purporting to ter-
minate existing Navajo rights in that part of the reservation. Rather,
it is based on the fuet that no Navajos were settled therein, and hence
never mequired any interest in that part of the reservation.

FCHP01073



88

vation of 3,054,182 acres in Wyoming. The United States agreed
that the territory described in the treaty would he “set apart
for the absolute and undisturhbed use and occupation of the
Shoshone Indians. . . and for such other friendly tribes or
individual Indians as from time to time they may be willing,
with the consent of the United States, to admit amongst them.”

In 1878, acting upon the erroncous assumption by the Com-
missioner of Indian Affairs that the Shoshones had consented to
the scttlement of a hand of the Northern Arapahoes on the Wind
River Reservation, that hand was brought to the reservation
under military escort. The Shoshones immediately made known
their opposition to this arrangement, but the Indian Commis-
sioner persisted in protecting the Arapahoes in permanent resi-
dence in that reservation.

The agent on the reservation frequently communiecated to the
Washington office the protests of the Shoshones, but there was
nothing in return but silence. “Months lengthened into vears,”
the Supreme Court said (299 U.S., at page 488), “and the signs
accumulated steadily that the Arapahoes were there to stay.”
Schools were built, irrigation ditches were dug, and in number-
less ways the Arapahoes were officially treated as if they had
equality of right and privilege with the Shoshones.

On August 13, 1891, the Commissioner officially ruled that the
Arapahoes have equal rights with the Shoshenes to the land in
the reservation. Both that office and Congress thereafter dealt
with the reservation and the two tribes as if the Arapahoes were
there permanently and rvightfully. In time the Arapahoes came
into exclusive possession of the eastern scetion of the reserva-
tion, pushing the Shoshones to the west. Finally, in 1927, an
act was passed to make atonement for the wrongs of half a
century by permitting the Shoshones to prosecute a claim for
damages in the Court of Claims. Aet of March 3, 1927, & Stat.
1349, Part IL

The Court of Claims gave judgment for the Shoshones in the
amount of $793,821.49. Both the Glovernment and the Shoshones
appealed. The Government did not contest the merits of the
claim but only the amount awarded.

T4 was in this eontext that the court, in the first Shoshone case,
299 U.S. 476, held in effect that, by adopting the wrongful act of
a Covernment officer, the United States appropriated part of
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the Shoshone reservation in 1878. As the Court of Claims had
based the award on a supposed taking as of August, 1891, the
cause was remanded for a redetermination of damages. The Court
of Claims then raised the award to $4,408,444 23, and this judg-
ment was affirmed in 304 U.S, 112

On the second appeal the only question presented was whether
the Court of Claims erred in holding that the right of the
Shoshone Tribe, which had been taken, included the timber and
mineral resources within the reservation. The Supreme Court held
that it did, rejecting the contention that these resources belonged
to the Government.

When the Supreme Court said, in this second opinion, at
page 116, that “. . . for all practical purposes, the tribe owned
the land,” it was speaking of the rights of the tribe for whom
the reservation was set aside—there the Shoshones. It was not
referring to rights acquired by a trespassing tribe with the
tortious assistance of Government officials. Thus the Shoshone
case does not support the view that hecause the Navajos, in
rightful oceupancy of 1882 reservation lands through Sceretarial
settlement, were thereafter secured in the exclusive use and
occupancy of that land by the enforcement of an invalid permit
system, the Navajos thercby gained an exclusive interest in
the land.

Apart from this, there are obvious substantial distinetions be-
tween the Shoshone case and our case, The Shoshone case was a
suit for damages hy reason of the taking of lands obtained hy
treaty, it was not a suit against the other tribe to quict title
to reservation lands. In the Shoshone case the Government had
no right to settle any other Indians in -the reservation without
the consent of the Shoshones. Here the consent of the Hopis was
not required in order for the Secretary to settle Navajos in the
1882 reservation,

In the Shoshone case, it was the official position of the Govern-
ment throughout, speaking administratively and legislatively, that
the Arapahoes had the right to use and oeceupy the reservation.
Here, the (lovernment has never taken the position that the
Navajos had the exclusive interest in any part of the reservation.
Exclusive Navajo use and occupaney has at all times been justi-
fied only as a necessary grazing regulation, the intent to affect
Hopi rights being officially diselaimed time after time.
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We conclude that the Shoshone case does not support defend-
ant’s position that the Navajos have gained an exclusive interest
in the 1882 reservation by Congressional or administrative action.

This leaves for determination the guestion of whether those
Hopi rights were terminated by abandonment.

Arguing that the Hopis had no more than an interest that
depended for its cxistenee on occupancy and wuse, defendant
contends that the Hopis lost this possessory right by failure to
exercise it, prior to or after the settlement of Navajos.

In support of this argument defendant relies on that part of
the opinion in The Crow Nation v, United States, 81 C. Cls. 238,
278, which is set out in the margin.®t

Defendant states that this decision has been modified by sub-
sequent Supreme Court opinions clearly establishing the rule that
title to executive order reservations carries with it all the
incidents of ownership. Tt contends, however, that Indian title
to an executive order area is in the nature of temanecy by suffer-
ance, citing Hﬂ){cs v, Grimes Packing Co., 337 U.S. 86, 103.

We have already stated in this opinion and in our prior
opinion, that rights under an unconfirmed executive order reser-
vation are not vested, and are in the nature of a tenaney hy
sufferance. But this does not answer the question of whether,
under the faets ot this case, the failure of the Hopis to oceupy
and use all of the 1882 reservation, as distinguished from Gov-
ernment action, operated to terminate their non-vested right to
do so, accorded to them by the Exccutive Order of December
16, 1882.

81%, . the order of 1873 and the act of Congress of 1874 gave
to the River Crows only the right to reside upon the reservation,
so set apart by Exceutive order, and did not confer nupon them any
definite title or particular interest in the land. It was in the nature
of & tenancy by sufferance or residential title. . . In all subscquent
proclamations of the President which were ratified by aets of Con-
gress, the River Crows were never recognized as having an interest
in the arca so set apart hy this Execntive order of 1873. It was
simply a license or permission granted by the Government whieh
conld be withdrawn and ceased to exist when the River Crows
roturned to the Crow Nation Reservation. The Exccutive order
veserves to the Prosident the right to put other Indians on the
reservation and this could not be done if a statutory title, as ten-
ants in eommon, was given to these five tribes alone.”
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There is nothing in the facts or lnw of the Crow Nation de-
cision to support the view that such non-user by the Hopis
brought about a termination of such rights. In that case it appears
that on July 5, 1873, the President had ordered that a tract
of land, consisting of 23,000,000 acves, situated in the Territory
of Dakota, be set apart as a reservation for the Gros Ventres,
Piegans, Bloods, Blackfeet, River Crows, “‘and sueh other Indians
as the President may, from time to time, see fit to locate there-
on.” This executive order was confirmed by Congress in the Act
of April 15, 1874, 18 Stat. 28.

The River Crows then had their own reservation along with
the Mountain Crows, and had lived therein from 1851 to 1859.
In the latter year the River Crows went to the territory later
described in the 1873 executive order. The purpose in ercating
the 1873 executive order reservation was to prevent hostilities
among the tribes hunting and fishing in this territory, and to
control the liquor traffic on the Missouri River,

In 1897 the River Crows finally returned to their pre-cxisting
reservation and did not again use or occupy the 1873 executive
order lands. The action of the River Crows in leaving the 1873
lands was voluntary, no foree or coercion being excreised hy the
Government. The greater part of the 1873 lands was subsequently
returned to the public domain by agreements entered into with
the named tribes then living on the 1873 lands, which did not
include the River Crows.

On these and other facts the River Crows made a ¢laim against
the Government for the value of their alleged interests in the
1873 lands. Rejecting this elaim the eourt held that, under the
facts, it was the clear intention of Congress and the executive
departments that the River Crows were to take no interest in
the 1873 reservation. Their abode thereon, the court ruled, was
solely a temporary expedient in order to avoid bloodshed and
to regulate the liguor traffic on the Missouri River.

The facts concerning the ecstablishment of the instant 1882
reservation, and the usc made thereof hy the Hopis, are entirely

different from those pertaining to the creation and usc, hy the
River Crows, of the reservation involved in The Crow Nation

v, Untted States, supra.

Here the reservation was mot intended as a temporary cxpedi-
ent, but as 2 permanent reservation for the Hopis (who had no
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other reservation), and such other Indians as the Secretary might
see fit to settle thereon. Here, unlike the Crow Nation case, one
of the prime purposes was to provide the Hopis with living
space in addition to that which they were actually oceupying
in 1882, before encroaching white settlers and Navajos made this
impossible. Here there was no movement by the Hopis from the
part of the reservation which defendant asserts the Hopis aban-
doned.

The issue of abandonment is one of “intention to relinquish,
surrender, and unreservedly give up all elaims to title to the
lands. . .7 Fort Berthold Indians v. United States, 71 C.Cls. 308,
334. As the court stated in the Fort Berthold Indians case, the
determination as to whether there was such an intention in a
particular case depends on the facts and cireumstances of that
case.

It is true that the Hopis have never made much use of the
part of the 1882 reservation outside of distriet 6 for residence
or grazing purposes. But non-user alone, as the court said in
the case last cited (at page 334), is not sufficient to warrant a
finding of abandonment. The non-user must be of such character
or he aceompanied by sueh other circumstances as to demonstrate
a clear intention to abandon the lands not uscd.

The failure of the Hopis, prior to the settlement of Navajos,
to use a substantially larger part of the 1882 rescrvation than is
embraced within district 6, was not the result of a free choice
on their part. Tt was due to fear of the encircling Navajos and
inability to ecope with Navajo pressurc.

We have outlined above the evidence pertaining to Navajo
depredations against, and pressure upon the Haopis for the years
prior to 1900. That this state of affairs continued for the thirty
vears which followed, prior to the offieial settlement of Navajos
in the reservation, is equally well established in this record.

In his annual report of September 1, 1900, Charles ¥. Burton,
school superintendent. and acting Indian Agent at Keams Canyon,
reported that the Navajos had heen allowed to cneroach upon
“the Hopi Reservation”™ for years. taking possession of the best
watering places, best farming and best pasture land.

On July 10, 1908, Matthew W. Murphy, special allotting agent,

Dy 4

reported :
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“. .. I find practically all the springs in the possession of
the Navajos, and I find Navajos living within three miles
of some of the Moqui villages.”

In his letter of February 14, 1911, rccommending discontinu-
ance of the second allotment projeet, A. L. Lawshe, Hopi Super-
intendent, observed that the omly valid argument which could
be made in favor of allotments “is that it would put a stop to
the gradual encroachment of the Navajos upon the Hopi people.”

On May 26, 1914, H. F. Robinson, Superintendent of Irriga-
tion for the Land Division, stated that the Hopis desired to
move out further with their livestock. But they found that the
“thrifty and pushing Navajos have preempted their land and
water and by gradual but continued encroachments has [sic]
hemmed them in. . .” Characterizing the Hopis as peaceful and
submissive, Robinson reported that they were discouraged “and
fecl that they ave being erowded to the wall. . .”

On .July 7, 1915, Leo Crane, Supcrintendent at Keams Canyon,
reported to Washington that the problem was becoming “acute,
as respects the depredations of Navajo Indians upon Hopi herds,
and general differences arising because of overlapping gprazing
areas.”

On April 6, 1916, the then Congressman Carl Hayden wrote
to the then Commissioner Cato Sells stating it to be his under-
standing “that the Navajoes are crowding in upon these inoffen-
sive people [Hopis] and are depriving them of the use of con-
siderable areas that are necessary for grazing their flocks.”

Inspector H. S, Traylor was assigned to make an investigation
and report concerning Congressman Hayden’s charges. In his
report, filed June 6, 1916, Traylor stated that the Congressman’s
accusations concerning the Navajo's encroachment upon territory
rightfully belonging to the Hopis were true. Calling attention to
the arid nature of the area and the fact that springs and wells
were sparse, Traylor said that: *“To sceure this water to supply
his flocks and herds the bold Navajo has occupied the greater
part of these washes and forced the ITepi hack to the mesas upon
which he has his villages.”’

In a report submitted on March 12, 1918, T.eo Crane expressed
the view that the Hopis had been disciplined and advanced and
had prospered because they could be reached. The Navajos, on
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the other hand, “may encroach, rob, kill cattle, ete, and then
has 3,200 square miles of most inhospitable country in which to
hide away.” Crane added that the Navajos ‘‘have never re-
spected anything save one thing—the uniform of the United
States Cavalry.”

On August 23, 1918, Crane again reported at length concern-
ing Navajo depredations and the need of effective enforcement.
On November 10, 1918, H. I, Robinson sent a similar report to
the Commissioner, stating that the ‘‘encroachments of the
Navajo Indians on the lands occupied by the Hopi Indians on the
Moqui Reservation in Arizona is [sic] becoming more acute. . . .”

On October 15, 1921, General Hugh L. Scoit, a member of the
Board of Indian Commissioners, reported that the Navajos were
then eneroaching upon the Hopis as they were when he was in
the area in 1911. **The Hopi looks in vain to the Department for
protection,”” he wrote, **for although aware of this condition for
many vears the Government has continued to negleet its duty in
providing a remedy.’’

On Jannary 7, 1925, Inspector A. L. Dorrington filed a report
in which the old story was repeated. ‘... the Navajo Indians,”’
he wrote, ‘‘do 1ot recognize any houndaries and have persistently
and continuously for fifty yeavs or more crowded the Hopi
Indians bhack and hack, until they are now confined to compara-
tively small area immediately adjoining their mesas. . . .”

During all of these years the Government, while failing to
protect the Hopis from the Navajos, was urging the Hopis to
come down off of the mesas.82 Despite this lack of protection
Giovernment officials more than onece chided the Hopis for cling-
ing to the mesa tops. In his report of June 22, 1914, Crane in
eftect stated that the Hopis were to blame for their troubles.
Whereas the Navajos had an ‘‘industrious pushing nature,’”’
Crane observed, the Iopis, through indifference, timidity or
superstition, persistently elung to the mesas.

8245 early as January, 1886, Thomas V. I{ecam had recommended to
the Commissioner of Indian Affairs that the Hopis be encouraged to
move down off of their mesa tops to the uearby valleys so that they
would be closer to their farms and sonrces of water. To assist in this, it
was his sugwestion that the Government snpply the Hopis with building
materials to enable them to build wood homes in place of their adobe
pueblo dwellings. The Government accepted this suggestion and the
first two Hopi families moved down off of the mesas in 1888,
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In his report of June 6, 1916, Traylor placed much of the hlame
for Navajo cncroachments upon territory “rightfully” belong-
ing to the Hopis, npon the Hopis themselves. He characterized
the Hopi as ‘‘the most pitiable and contemptible ecoward who
now lives upon the face of the earth,.’’ss

In the late 1920’s and early 1930’s the Tloupis, overcoming their
fears of the Navajos, and yielding te the constant urging of
Government officials, hegan to come down off of the mesas and
spread beyond their previous area of occupancy.8t

On January 16, 1928, Miller reported that during the pre-
vious year:
“‘. .. the Mopis have spread out so much, and we have located
so many so far afield—and at sueh distances from their
mesas—in new territories, that additional {riction and mis-
understanding has developed, and more determined opposi-
tion from the Navajos has been encountered. . . .’

On July 12, 1930, Agricultural Extension Agent A. & Hutton
reported that, ‘‘the Hopi is crowding into territory that has been
used entirely by the Navajos in the past. .. .”

On July 25, 1930, Field Representative H. H. Fiske reported
that the efforts of the Government over a long period of time to
induece the Hopis to move down from the mesa villages was
resuiting in some gradual but increasing sunccess,

But now that the Hopis, who had previously heen labeled
cowards for not coming down off of the mesas, saw fit to do so
at Government urging, they were officially labeled ‘‘aggressors’’
and ‘‘trespassers’’ for doing so. In his report of July 25, 1930,
Fiske stated that now the Hopis rather than the Navajos, were
the aggressors. In their veport of November 20, 1930, I. J.

83Traylor added:

““Were he otherwise than the coward that he is, he would prefer
to die fighting rather than to surrender the resources of his territory
to an enemy.’’

84There had apparently been some substantial expansion of the Hopis
as early as 1917. Speaking of this period, Asdzaan Tsedeshkidni, a
ninety-year-old Navajo woman, testified that about this time she and
her famity had been living in the reservation near Beantiful Mountain,
where they had developed a spring. She testifted that then we ‘‘leard
the rumible of the Hopi hoes,’’ as the latter began developing little farms
in the area. So she and her family moved across Dinnebito Wash,
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Hagerman and Chester E. Faris agreed with the view which had
previously heen expressed by Miller, Hutton and Fiske that most
of the then-eurrent ‘‘trespassing’’ was by the Hopis rather than
the Navajos.

After the official settlement of Navajos in the 1882 reservation,
the failure of the Hopis to make substantial use of the area
beyond district 6 was not due to a lack of desire or a disclaimer
of rights on their part. It was due to the fact that the Office of
Indian Affairs, through its grazing regulations and associated
permit system, was exerting the power of the Government to
prevent any opi expansion into the area into which Navajos by
then were solidly entrenched.

The administrative exclusion of Hopi Indians, without their
approval and against their wishes, from that part of the 1882
reservation lying outside of district 6 was, for the reasons already
stated, at all times illegal8? The Office of Indian Affairs was
aware of this because the solieitor’s opinion of February 12,
1941, reconfirmed by the acting solicitor’s opinion of June 11,
1946, 59 1D, 248, so advised. Yet the exclusion practice con-
tinued year after year and was, in faet, intensified.

But despite this obstacle over which the Hopis had no control,
they continued to assert their right to use and oceupy the area
from which they were barred.

At a Senate subcommittee hearing held at Keams Canyon in
May, 1931, the Hopi tribal delegates insisted that the 1882 reser-
vation should he for the exclusive use of the Hopis and that all
Navajos should be moved out.

On Angust 6, 1932, a conference of sixty-eight Hopis, meeting
at Oraibi, Arizona, protested against the inelusion in the Navajo
Indian Reservation Aect then under consideration, of a proviso
which wonld have given the Secretary of the Interiov authority
to determine and set apart fov the exclusive use of the Hopis,
only a portion of the 1882 reservation.

85Pertinent liere is the following comment, documented by other in-
stances of illegal Governmental rule on page 309 of the Handbook of
Federal Indian Law by Felix 8. Cohen, published in 1045:
¢‘Tribal possessory right in tribal land requires protéetion not
only against private parties but against administrative officers aet-
ing without legal authority and against persons purporting to act
with the permission of such officers. . . .”’
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On February 13, 1933, Otto Lomavitu, then President of the
Hopi Tribal Couneil, wrote to Hopi Agency Superintendent
Miller, asserting Hopi rights to the 1882 reservation ‘‘though
oecupied by the Navajos.”’

At a special meeting of the Hopi Tribal Council, held at
Oraibi on Oectober 3, 1937, a resolution was passed to the effect
that, for several stated reasuvns, the land management districts
should not be recognized. One of these reasons was that ‘“. . . the
Hopi people have not conceded any part of their reservation to
the Navajos.”’

At a conference between Commissioner Collier and fifteen Hopi
Tribal Couneil memhers and four Hopi chiefs, held at Oraibi on
July 14, 1938, the statement was made for the Hopis that they
considered the Navajos on the reservation as trespassers, that
the entire 1882 reservation helonged to the Hopis, and that to
prevent any misunderstanding as to this the 1882 houndary lines
should also he made the boundary lines of district 6.

On April 24 and 25, 1939, four Hopi leaders met in Washington
with the Commissioner, at which time the Hopis presented a map
showing the ‘‘sacred area’’ that the IHopi people desired. The
map showed an area much larger than the 1882 reservation. But
the Hopis also asked, as a bhare minimum, that they be recog-
nized as having exclusive rights in the entire 1882 reservation.®®

86This was one of many instances in which the Hopis, in addition to
claiming all of the 1882 reservation, also laid elaim teo vast arcas beyond
that reservation. These so-called ‘‘traditional’’ claims are explained,
as Dr. Harold S. Colton reported to a Scnate subcommittee on May
20, 1931, by a desive on the part of so-called ‘‘orthodox’’ Hopis to own
or control the holy places and shrines where groups of Hopis had
worshipped for eenturies past.

These shrines are found from Navajo Mountain to the Little Colorado,
and from the San Francisco Mountains to the Luckachukas. The Hopi
village of Hotevilla, basing its position upon an ancient stone record in
the possession of the village chief, apparently claimed the North Ameri-
can continent, from ocean to occan.

While these claims to an extended area were based on Hopi tradition,
the fact that elaims based on ancient rites were made was by no means
unique with the Hopis. It was common for Indian tribes to claim, on
sueh grounds, an ares of land much larger than their reservations. As a
niatter of fact the boundary claimed by the Navajos at one time ex-
tended to the city of Albuguerqune., New Mexico and inecluded the
Jicarilla Apache Reservation.
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Early in 1942, the Hopis sought to make a test case out of their
disagreement mth the practice of denying permits to district 6
Hopis for use of lands outside of district 6. At that time they
submitted 105 applications by Hopi stockmen for grazing permits
on range lands outside of district 6. Navajo Superintendent
Fryer returned all of these applications “without aetion’’ on
Febrnary 27, 1942,

Byron P. Adams, then Chairman of the Hopi Tribal Council,
approved the Centerwall report of July 29, 1942. That report
contained the statement that the setting aside of a land manage-
ment unit for the Hopis does not create a reservation boundary
and that the Hopis would remain entitled te all beneficial use,
including the right to any proceeds, within the remainder of
the 1882 reservation.

Commissioner Collier met with Hopi leaders at Oraibi on
September 12, 1944, at which time the Hopi claims to the entire
1882 reservation were once more aired.

In April, 1945, the Hopi chiefs of the Second Mesa in the 1382
reservation protested to Senator Burton K. Wheeler against the
fencing of district 6. At a meeting held on Nevember 6-7, 1945,
at the Tareva Day School, in the reservation, Mopi leaders in
effect told officials of the Office of Tndian Affairs that the Hopis
continued to elaim the 1882 reservation lands outside of district 6.

Perhaps these Hopi claims subsequent to the settlement of
Navajos would have been even more persistent and vehement had
it not been for the constant assurances given to them by Gov-
ernment officials, that their exelusion from all but distriet 6
was not intended to prejudice the merits of the Hopi claims.

It is trne that, as a practical matter, the entirely valid settle-
ment of Navajos in the part of the 1882 reservation outside of
district 6, even without the illegal restraint which the Govern-
ment placed upen the Hopis, would have greatly limited the
amount of surface use the Hopis could have made of the outer
reaches of the reservation. Though Hopi and Navajo rights of
use and occupancy were equal, members of both trihes could not
physically utilize the same traet at the same time. This was a
hazard to which the Flopis were at all times subject hecause of
the anthority reserved in the Secretary to settle other Indians
in the reservation.
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But swithout such Governmental restraint and without Navajo
pressure in becoming joint oceupants there would unquestionably
have heen a substantial movement of Hopis into the area outside
of district 6, which they presnmably would have still been using
and oecupying on .July 22, 1958, Moreover, with or without such
restraint, the Hopi rights in subsurface resources were not af-
feeted, either as to legal standing or practical opportunity to
exploit.87

Defendant calls attention to Article 1 of the Hopi Constitution,
adopted by the Hopis on Qctober 26, 1936, and approved by the
Secretary on December 19, 1956. It appears to be defendant’s
view that Article I of that Constitution amounts to a voluntarily
accepted limitation npon the jurisdiction of the Hopi Tribal
Council, confining such jurisdiction to the arvea of the Fopi
villages and such other lands as might be added thereto by agree-
ment with the Glovermment and the Navajo Tndian Tribe.

Tn his opinion of IFebruary 12, 1941, the solicitor relied upon
this and two other provisions of the Mopi Constitution as requir-
ing disapproval of the proposed Seecretarial order dividing the
1882 reservation into arveas of Hopi and Navajo exclusive
oceupancy.sE

We agree with the solicitor’s econelusion. The Hopi Constitution
does not itself provide an affirmative foundation for the Ilapi
clatin to an interest in the entire reservation. It dves, however,
negate the contention that the Hopls had ahandoned or otherwise
surrendered their asserted rights therein.

e therefore conclude that neither before nor after the Sec-
retarial scttlement of Navajos, did the TIopis abandon their
previouslv-existing right to use and occeupy that part of the
1882 reservation in which Navajos were settled.

For the reasons stated ahove, Hopi rights of use and occupancy
in that part of the reservation were not terminated by Congres-
sivnal enaetment, administrative action, or abandonment. This
would appear to require the conelusion that the Navajo Indian
Tribe does not have an exclusive interest in the part of the

87See the opinion of acting solicitor Felix 3. Cohen, dated Jume 11,
1946. 59 Dee. Dept. Int., 248

83S¢e note 48 ahove, at the end of which this part of the solicitor’s
opinion is quoted.
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reservation in which it has been settled, hut has only a joint,
undivided, and equal interest therein with the Fopi Indian Tribe,

But defendant points out that, unless the Navajo Indian Tribe
is held to have an exclusive interest in that part of the 1882
reservation lying outside of distriet 6, it will not he possible in
this action to completely divide the reservation hetween Hopis
and Navajos. Avguing that it was the purpose of Congress in
passing the Act of July 22, 1958, to obtain such a division of the
reservation, defendant urges us to fulfill this purpose by declar-
ing that the Navajos have such an exclusive interest.

It was indeed the hope and probahly the expectation of the
Congressional sponsors of the legislation that this litigation
would result in a clear-cut division of the reservation, leaving no
undisposed issues.3® Thus, at the hearing on June 18, 1958, hetore
the House Commiittee on Interior and Insular Affairs, held on
8. 692 and H.R. 3780, the then Congressman Udall stated that:
‘. it is either a matter of Congress attempting to determine
the boundaries which would be an impossible situation, or having
a judicial determination.”*®

Jut the fact that Congress hoped and expected that this liti-

gation would put an end to the Navajo-Hopi controversy does
not warrant the court in disregarding faets and law which

$0The jurisdictional statute was first introduced on July 16, 1956, by
Senator Goldwater, as 3. 4086, 84th Cong. That bill passed the Senate
but not the Flouse. Similar measures were introduced in both the
Senate and House in the 85th -Congress. S. 692, 85th Cong., was intro-
duced by Senators Goldwater and Hayden. H.R. 3789, 85th Cong., was
introdaced by Congressman Udall.

o0Later during this hearing the following colloquy ocemrred:

“Mr. Saylor. The next question is:

“Since the purpose of this hill is to the rights of both
the Navaho and Hopi Tribes, does the committee expect there will
be a division of the Jands in question?

“Mr. Udall. The legislation so provides, that the Court will make
determination where the boundary lies, and the lands that are deter-
mined to belong to the Navaho will go to the Navaho, and you will
have a new houndary determined.

“Mr. Saylor. In other words, instead of the existence of this
no-man’s land we have right now, where both tribes do not know
what their jurisdiction is, when the decision of the Court is arrived
at there will be a section of it probably set aside for the Hopi and a
certain scetion set aside for the Navaho?

“«Mr. Udall. That is exaetly the case.”
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dictate a different result. Congress appreciated this, as revealed
by the language of the 1958 act, and its pertinent legislative
history.

The act places no mandatory duty on this court to accomplish
a complete division of the reservation, as between Hopis and
Navajos. Lands, “if any,” in which the Navajo Indian Tribe or
individual Navajo Indians are determined to have an exelusive
interest are hencoforth to be a part of the Navajo Indian Reser-
vation. Lands, “if any,” in which the Hopi Indian Tribe, inelud-
ing any Hopi village or elan thereof, or individual Hopi Indians
are determined to have an exelusive interest are thereafter to he
a reservation for the Hopi Indian Tribe. But there is no direetion
that all reservation lands must be classified as exelusively Navajo
or exclusively Hopi, or that lands which were neither exclusively
Navajo or Hopi mnst nevertheless be distributed to one trihe or
the other.

This goal could have been realized if the bill had heen enacted
in its original form. Section 2 of the bill, as introduced, pro-
vided that:

“. .. (1) any lands in whieh the court finds that the Navaho
Tribe or individual Navahos have the exclnsive interest ghall
thereafter be a part of the Navaho Reservation, (2) any
lands in which the court finds that the Hopi Tribe, village,
clan, or individual has the exclusive interest shall thereafter
be a reservation for the Hopi Tribe, and (3) any lands in
which the Navaho and Hopi Indians have a joint or un-
divided interest shall become a part of either the Navaho
or the Hopi Reservation according to the court’s determina-
tion of fairness and equity. . . .”

Referring to seetion 2, as it was then worded, Hatficld Chilson,
Assistant Sceretary of the Interior, made this comment to Con-
gressman Clair Engle, Chairman of the Honse Committee on
Interior and Insular Affairs, in a letter dated Fehruary 26, 1957:

“ . . This provision will assure that one or the other of
the tribes will have administrative jurisdiction over the land
i the future, without prejudice, however, to the undivided
interests. 01

91Page 5 of House Report No. 1942, 85th Cong., 2nd Sess., dated June
23, 1958, to accompany S. 692, 85th Cong., (which beenme the Act of
July 22, 1958).
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The department thus recognized that the court might find that
some reservation lands were held jointly rather than exclusively
hy one tribe or the other. But since the bill, in its orviginal form,
provided for the distribution of jointly-held lands as well as
exclusively-held lands, a complete division of the reservation
wounld nevertheless have heen attained. The distribution of the
jointly-held lands, if any were found to be so held, would have
been in the nature of a judicial partition of lands then vested
by reason of the frust declaration under the first gection of
the act.

But then it was decided to delete the provision which would
give the court power to distribute jointly-held land. This was
accomplished by amending the bill to strike the third numbered
clause contained in the above-quoted part of scetion 2 of the bill.
The request for this revision came from the department, in a
letter from Chilson to Honorable James A. Haley, Chairman of
the subcommittee. The reason given for this deletion was as
follows:

“# . The purpose is to leave for tuture deternmination the
question of tribal control over lands in which the Navalos
and Hopis may have a joint and undivided interest. The
two tribes feel that this question cannot he adequately re-
solved until the nature of their rights is adjudicated, and
that the question is properly one for determination by Con-
gress rather than hy the courts. We agree with that position.
Until the nature of the respective intercsts is adjudicated it
is difficult to determine whether any part of or interest in
the lands should he put under the exclusive jurisdiction of
cither trihe. ™=

It thus appears that the reference to “joint and undivided”
interests was omitted not because the court was to he precluded
from finding sueh interests. Rather, it was because ot the fecling
that if joint and undivided interests were found to exist, the
court ought not to he given the further duty, under the deleted
clause 3, to distribute such lands hetween the two rescrvations,
“gecording to the eourt’s determination of fairness and equity.”

92Pace 6 of House Report No. 1942.
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In Chilson’s letter of Mareh 19, 1957, the reason given why
this additional funetion should not be placed upon the court
was that the two tribes felt that, as to any joint and undivided
interests found to exist, the question of a partition or other dis-
position thercof “is properly one for determination by Congress
rather than by the courts. 2

In commenting upon this amendment, Perry W. Morton, As-
sistant Attorney (ieneral, told the Senate Committee on April 1,
1957, while H. R. 3789, 85th Cong., was under consideration:

“. . . The very fact that the sentenee mow proposed to he
deleted is in the bill assumes that there must be, possibly at
least, some land in which these two organizations have a
joint or undivided interest. If the court is to proceed mpon

83An explanation as to why the parties and the Department thought
it would be better for Congress, rather than the eourt, to distribute lands
found to be held jointly, was made by Lewis Sigler, Legislative Division,
Office of the Solicitor, when he appeared before the House Committee
considering H.R. 3789, 85th Cong., at a hearing hetd on April 2, 1957,
as follows:

“Under the Department’s present position, that is, the Solicitor's
opinion of 1946, thaose rights are now vested in the Hopi Tribe, and
in individual Navahos jointly. That may or may not be s correct
conclusion as a matter of law. The Navaho Tribe, ns T understand it,
is now differing with that position, and asserting that the rights are
not in the individual Navahos, but are in the tribe. The Hopis, how-
ever, arc still insisting that whatever rights there nre are in the
individunl Navahos, rather than the tribe. So that is one of the
issues still in dispute. .

“Becanse of that dispute, and beeause it is possible that the court
might aware [sic] the snrface to one group and the subsurface to
another group, we propose omitting this sentence which wonld define
what happens to the lands in which there are joint interests, if that
happens to be the end result.

“I should indieate that wns the suggestion of both Mr. Boyden as
a representative of the Hopis, and Mr. Littell as a representative of
the Navahos, that if there should be sueh joint interest ndjudieated,
then Congress ought to take another look at it to decide where to put
the joint interests.

“Y shonld indieate, in all fairness, that both the Navahos and the
Hopis, I think, will contend there are no joint interests, they are
exclusive one way or the other. But you cannot rule out the pos-
sibility there will be a decision of joint interest.’’
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the basis of exclusive occupaney, them how can there be a
joint or undivided interest?7®!

The applicable facts and law of this case do not permit of a
declaration that one tribe or the other has the exclusive interest
in all of the 1882 reservation: or that all of the 1882 reserva-
tion is divisible into areas of exclusive interest for one tribe
or the other. The only part of the reservation whieh may be,
and herein is, so classified is the district 6 area, as defined on
April 24, 1943, the Hopi Indian Tribe having the exclusive
interest therein. As to the remainder of the reservation, the Hopi
and Navajo Indian Tribes have joint, undivided, and equal
interests as to the surface and sub-surface including all resources
appertaining thercto, subject to the trust title of the United
States.

It is just and fair in law and equity that the rights and
interests of the Hopi and Navajo Indian Tribes bhe determined
in the manner just stated, and that the respective titles of the
two tribes in and to the lands of the 1882 reservation be quieted
in aceordance with that defermination.

Tt has been the consistent position of the defendant throughout
this suit that the Navajo Indian Tribe has the exclusive interest
in all of the 1882 reservation lying outside of the area described
on page 2 of Pre-Trial Order No. 2. In that pre-trial order he
also took the position that “No other interests were asserted”
hy defendant than those described. During the pre-trial hearing
which led to the entry of Pre-Trial Order No. 2, counsel for
detendant twice stated that defendant made no claim to a joint
interest in any part of the reservation.

In our view, however, this disclaimer of any Navajo joint
interest, does not preelnde this court from judicially determining

91Lewis Sigler of the solicitor’s office, appearing before the Housc
Committee on April 15, 1957, also advised of the possibility that the
court might find some joint-user. He told the committec:

“Tf the courts decide, of course, that there are exclusive rights in
either group, then the two sentences that are left in the bill will take
care of it. Tt is only in the event there is this split ownership adjudi-
cated that the feeling was Congress ought to take a look at the nature
of that split ownership before it decided which tribe would get the

control.”
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that the Navajo Indian Tribe has a joint interest in a part of
the resecrvation, as we have concluded, if the facts and law
warrant such a determination and do not permit an adjudication
that the Navajo Indian Tribe has an exclusive interest in such
part.

Conclusion

Under the judgment being entered herein about one quarter
of the 1882 reservation, conmsisting of distriet 6 as defined in
1943, will be completely removed from controversy, having been
awarded ecxelusively to the Hopi Indian Tribe. As to the re-
mainder of the rescrvation, the facts and law, as herein deter-
mined and applied, and our lack of jurisdiction to partition
jointly-held lands, preclude a complete resolution of the Hopi-
Navajo controversy,

But even as to this remaining part of the reservation in
which the two tribes are herein held to have joint, undivided and
equal rights and interests, the judgment will have the ecffect
of narrowing the controversy. At least three erucial questions
which have heretofore hampered a fair administration of this
part as a joint reservation, or a division thercof by agreement
or Congressional enactment, have now been settled. No longer
will it be tenable for the Hopis to take the position that no
Navajos have been validly settled in the reservation. No longer
will it. he tenahle for the Navajos to take the position that they
have gained exclusive rights and interests in any part of the
reservation. No longer will there be uncertainty as to the boun-
daries of the area of exclusive Hopi use and occupancy.

It will now be for the two tribes aud (Government officials to
determine whether, with these basic issues resolved, the arca
lving outside district 6 can and should be fairly administered
as a joint reservation. If this proves impracticable or undesir-
able, any future effort to partition the jointly-hetd area, by agree-
ment, subsequently-authorized suit, or otherwise, will be aided
by the determination in this action of the present legal rights
and interests of the respective tribes.

In the course of this opinion it has been necessary to say some
nnkind things about the activities of the Navajo Indians in the
reservation area in years long past. We wish to make it clear
that the record contains nothing concerning the conduct of the
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Navajos in this area in reeenmt years with which they ecan be
veproached. They as well as the Hopis are now eondueting them-
selves as good citizens of which the West and the nation can
be proud.

Freperick (. HamLey, Circuit Judge
Leon R. Yanxwicn, District Judge

James A. Wawrsn, District Judge
September 28, 1962
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Introduction

The following ehronological account of the Hopi-Navajo Indian
veservation controversy is bused upon the evidence reecived in
Healing v. Jones, Civ, 579, Prescott, tried in the United States
District Court for the District of Arvizona in the fall of 1960.
In its separately-prepared findings of faet entered in this case
the court has not only appraised the evidenee reviewed in this
aecount, hut has also considered a vast amount of additional
evidence which is not referred to herein. In its accompanying
opinion discussing questions of fact and law the court has re-
ferred to and eommented upon some of the evidence summarized
in this narrative recital,

The marginal notations refer to the record and documents in
the case. “PIf.,” and “Def.,” refer to the hound books of doecu-
mentary exhibits introduced by plaintiff and defendant, “Prop.
F.F.,” refers to preposed findings of fact submitted by the parties.
“Object.,” refers to objections filed against proposed findings of
faet, “R.” refers to the transeript of the testimony. “PIf, Bx.”
and “Def. Ex.” refer to exhihits other than bound bhooks of doen-
mentary exhibits. “Br.” refers to the hviefs filed hy the parties.

2.

Early History and Wuy of Life
of the Hopis and Navajos

The Hopis are a remnant of the western hranch of the early
house-building raecc which onee occupied the southwestern table
lands and canyons of New Mexico and Arizona. Before 1300 A.D,,
and perhaps as far back as 600 A.D., the anecestors of the Iopis
oceupied the area between Navajo Mountain and the Littie Colo-
rado River, and between the San Franciseo Mountains and the
Luckachukas.

No Indians in this country have a longer authentieated history
than the Hopis. As early as 1541, a detachment of the Spanish
Conqueror, Coronado, visited this region and found the Hopis
living in mesa villages, cultivating adjacent fields, and tending
their flocks and herds. In 1692 another Spanish officer, Don Diego
Pe Vargas, visited the arca where he met the Hopis and saw
their villages. American trappers encountered the Hopis in 1834,

Def. 88

Pif. 299
Def, 818

PIf. 299
Def. 61

PIf. 7

PIr. 1
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In 1848, by the Treaty of Ctuadalupe Hidalgo, 9 Stat. 022, this
area came under the jurisdiction of the United States.

In 1882, the Hopis numbered about two thousand and lived
for the most part in seven villages situated on three mesas in
northeastern Arizona. The level summits of these mesas are about
six hundred feet above the surrounding sandy valleys and scmi-
arid range lands. These lands are at an clevation of from six
thousand to seven thousand fect above sea level.

In the nearby vallevs the Hopis maintained vegetable gardens,
grain fields and orchards to the cxtent of about six or scven
thousand zeres. The Hopis also raised livestock, then numbering
ahout 10,500 head. which were grazed on the range lands but
close enough so they could bhe driven back cach night to the
walls of the mesas.

The Hopis did not hold the farm lands adjacent to their vil-
lages in individaal ownerships, but by a elan block system which
amounted to communal owncrship. There were a number of named
clans, the first one established heing the Bear clan, settled near
the spurs of the first and second mesas. Within the clan, author-
itv to grant use of land was vested in the “clan mother,” who
allotted planting arveas and settled disputes. TLand disputes be-
tween clans were presumably settled by the Kikmongwo, who
were usually members of, or affiliated with, the Bear clan.

The elan block system was the predominant pattern until late
in the 1800's. The pattern of land use changed considerably after
1900, although there were still traces of clan land holdings in the
Oraibi Wash as late as 1906.

The village houses, grouped in characteristic pueblo fashion.
were made of stone and mud, two, three, and sometimes four
stories high. Water had to be brought by hand from springs at
the foot of cach mesa, The Hopis were a timid and inoffensive
people, peaccable and friendly with outsiders. They were also
intellizent and industrious although their working time was fre-
quently interrupted by lengthy religious cercnionials and tribal
dances.

The Hopi men tended the gardens, fields and orchards, and
took eare of the livestoek and poultry. They did some hunting,

mainly for rabbits. The Hopi women ground corn, did the cook-
ing and other household tasks, hauled most of the water, repaired
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the houses, and made pottery. Both the men and women did
weaving and knitting,

Throughout the ontire avca which was later to he designated
as the 1582 reservation the Hopis had numerous eeremonial shrines
and several ceremonial fox trapping aveas, which they had main-
tained and visited for hundreds of vears. Some Hopi shrines,
moreover, were to be found far heyond this area, and as far away
as the San Francisco Peaks, to the west, and Chevalon Crock,
southeast of Winslow to the south. These remote shrines, how-
ever, were for the most part abandoned over the ceonrse of the
years.

These Hopi shrines were of two kinds, the Kachina shrines and
the Lagle shrines. The Kachina shrines were the same for all
Hopi mesas and elans, but the Eagle shrines helonged to one or
the other ot the zlans of the different pueblos.

Eagle shrines were associated with the eolleetion of young
cagles from the eagle nests in the eliffs, at least one eagle always
being left in the west. The hunting of eagles was acecompanied
hy rituals involving the use of corn pollen and prayer sticks,
eonducted at a particular site hefore the young eagles were seized.
The young eagles were then taken back to the villages, raised to
a certain size when they were killed, and the feathers used for
ceremonial purposes.

A government ageney, with headquarters at Keams Canvon,
twelve miles east of the mnearest Tlopi village, was established
for the Hopis in 1863. They had no reservation prior to Decom.-
her 16, 1832,

The recordad history of the Navajos does not extend as far
back as that of the Hopis. They were apparently not seen hy
the Spanish explovers of the Southwest in the sixteenth century.
During this early period they may have been scattered agrient-
tural tribes or they may have migrated to the Southwest some-
what later with the Apaches from the north. They are mentioned
in prescrved journals for the first time in 1629. From atl historie
evidenee it appears that the Navajos entered what is now Arizona
in the last half of the eighteenth century,

By 1854 there were at least eight thousand Navajos residing
on the tributaries of the San Juan River, west of the Rio Grande
and cast of the Colorado, and hetween the 35th and 37th parallels
of morth latitude. Tn 1863 Col. Christopher (“Kit”) Carson led
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a foree which rounded up several thousand Navajos and interned
them at Bosque Redondo, on the Pecos River, near Fort Sumner,
in New Mexico.

Tn 1868, the United States cntered inte a treaty with the
Navajos (15 Stat. 667), under which the latter were granted an
extensive reservation to the east of what was to hecome the
oxecutive order reservation of December 16, 1832, The Navajos
therein agreed to relinquish all rights to oceupy any territory out-
side that reservation. but vetained a2 limited right to hunt on
wnoceupied contiguous lands. The Navajos were thereupon re-
leased from their internment near Fort Sumner and moved to
the newh-created reservation. Added to those who had escaped
internment there were then hetween twelve and thirteen thousand
Navajos. By 1882 the population of the Navajos had grown to
about sixteen thousand.

In the treaty of 1868, the western houndary of the Navajo
reservation was not defined with preeision. This was accomplished,
however, by an exccutive order issued on October 29, 1878, the
western line Deing fixed as “. . . the one hnndred and tenth de-
oree of longitude west. . .’ This line was later to become the
eastern boundary of the December 16, 1882 reservation. Addi-
tional land was added to the southwest corner of the Navajo
rescrvation by another executive order issued on January 6, 1850.
With this addition. the Navajo reservation amounted to ahout
11.875 square miles, or eight million acres.

Despite the vast size of the Navajo reservation at that time,
this semi-arid area was considered incapable of providing support
for all of the Navajos. Moreover, except for one or two places,
the houndaries of the Navajo reservation were not distinetly
marked. In addition, the new treaty obligations and inereased
pressure by white immigrants from the Rio Girande vallev had
forced the Navajos to abandon, to a large degree, their old terri-
tory in the Mount Taylor-Chaco Canyon region.

Tt is therefore not surprising that great numbers of the
Navajos wandered far beyond the paper boundaries of the 1863
reservation as enlarged by the executive orders of 1878 and
1880. By 1882, Navajos comprising hundreds of bands and
anmounting to about half of the Navajo population had camps
and farms outside the reservation and as far from it as 150
miles, Some Navajo groups which had pressed westward because
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ot droughts were attracted to the Hopi country to trade for
corn and melons. These groups settled in the Jeddito Valley and
on Black Mesn, where water was available,

The Navajos were oviginally of an aggressive nature thongh
not as warlike as the Apaches, It was beeause they had heeome
emhroiled in a series of fights with white men, ineluding forees
located at United States Army outposts, that they were banished
to Fort Sumner in 1863, By 1882, however, they had curbed their
hostility to the Govermment and to white men and, in general,
were peaccably disposed. As hercinafter deseribed, however, there
was little abatement of their proclivity to commit depredations
against the Hopis, although sueh activities were not ordinarily
accompanied by violence.

Desert life made the Navajos sturdy, virile people, industrions
and optimistic. They were also intelligent and thrifty and some
pursued trades whieh made them wealthy,

Some Navajos established farms which held them to fixed loea-
tions. In the main, however, they were semi-nomadie or migra-
tory, moving into new areas at times, and then moving seasonally
from mountain to vallev and back again with their livestock.
This vequived them to live in rude shelters known as “hogans,”
usually huilt of poles, sticks, bark and moist ecarth. It was their
practiee tn keap these hogans on a permanent hasis and to return
to them when this was praeticable.

The Navajos as well as the Hopis had saered places both within
and without the avea which later beeame the 1882 reservation.
These were, for the most part, eagle-catching shrines, but the
Navajos probably had less need than the Hopis for the use of
eaele feathers in their eeremonials.

The Navajos maintained closely-knit. families and each member
identified himself with the hogan i which he was horn accovding
to the Navajo ceremonial called the “Blessingway.” As Navajos
moved from place to place their helongings were unsually carried
on pack ponies. This kind of life neceessarily eurtailed agrienltural
pursuits, but many nevertheless were able to grow corn, wheat
and other farm produects.

While hunting was a prineipal activity in earlier days, by
1882 it was not extensively engaged in by the Navajos, Their
prime means of livclihood was the raising of livestock. In the
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early 1880°s they were said to own 300,000 sheep, 250,000 horses,
and 300,000 goats. The Navajos manufactured their own clothes,
prineipally frem wool. and were expert at blanket making.

24
o,

Establishment of Exzecutive Order
Reservation of December 16, 1882

The first sugeestion that a reservation be created whieh would
inelude any of the lands here in question eame from Alex G.
Trvine, who was then United States Indian Agent at Fort De-
fianee, Arizona Territory. On November 14, 1876, he recom-
mended to the Commissioner of Indian Affairs of the Department
of the Interior that a veservation of fifty squave miles he set
apart for the Hopis. His veason for making this recommendation
was the necessity of protecting the Hopis from Mormon pressure
from the west and south, and of providing more living space
because of inercasing Hopi and Navajo population.

On May 13, 1878, William R. Mateer, then United States
Indian Agent for the Hopis, at Keams Canyon, recommended
that a veservation extending at least thirty miles along the
Clolorado River be sct apart for the Hopis. Ncither of these ree-
ommendations drew any response from the Office of Indian
Affairs,

In his annual report of Augnst 24, 1878, Mateer recommended
the removal of the Hopis to a point on the Little Colorado River
which was outside of what later became the reservation of De-
cember 16, 1882. He stated as his reason for making this recom-
mendation the faet that the Navajos were spreading all over that
country within a few miles of the Hopis and were claiming, as
their own, the only arcas where there was water and which were
worth cultivating,

A vear later E. A, Hoyt, Commissioner of Indian Affairs, asked
Mateer to make an early report with the view of establishing a
suitable reservation for the Hopis., Mateer resigned soon after
these instructions were reccived and his requested rcport was
never fortheoming.

On March 20, 1880, (ialen Eastman, Mateer’s suceessor as Hopi
Indian Agent, wrote to the Commissioner, urging that a reserva-
tion fortv-eight miles east to west and twenty-four miles north to
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south, embracing the Hopi villages, be set aside for the Hopi
Indians. In his communication Bastman rejected, as impracti-
cable, Mateer’s suggestion that the Hopis he moved to a new
locality. Bastman expressed the view that the Hopis needed a
reservation beeause the settiement of Mormons in the vieinity
was “imminent.”

Nothing came of Eastman’s recommendation and another two
years were to pass hefore the matter of establishing a reservation
in this area again became active. On March 27, 1882, J. H.
Fleming, then the United States Indian Agent at the Hopi
Ageney, wrote to the Sceretary of the Imterior recommending
that a “small” reservation which would inelude the Hopi pneblos,
the ageney buildings at Keams Canyon, and sufficient lands for
agrieultural and grazing purposes, be set aside for the Fopis.
He stated that such a reservation was nceded to protect the Fopi
Indians from the intrusions of other tribes, Mormon secttlers, and
white intermeddlers.

In the summer of 1882, United States Indian Inspector C. H.
Howard visited the general avea in the course of an investigation
of Navajo problems. On July 14, 1882, he wrote to the Secretary
of the Interior stating that he would have important recom-
mendations to make eoneerning the ecombination of the Hopi and
Navajo Ageneies, especially with reference to the “immense”
number of Navajos living off of their reservation,

Two weeks later, on July 31, 1882, Howard wrote to the Scere-
tary recommending that a new reservation be set aside for the
“Arizona Navajos,” and for the Hopis whose seven villages would
be encompassed by the proposed new reservation. On Octoher 25,
1882, Howard made an extensive report to the Seeretary, renew-
ing his sugmestion that a joint reservation be established for the
western Navajos and Flopis. A third Howard report, renewing
this recommendation, was not completed until December 19, 1882,
and so could not have heen considered in drafting the Iixeeutive
Order of Deeember 16, 1882,

The reservation envisioned by Howard was a mueh larger one
than Fleming had in mind. His stated reason for including the
Arizona Navajos in the reservation was to eontain, within newly-
created boundaries, the great number of Navajos who were then
roaming far heyond their then established reservation. His rea-
sons for inecluding the Hopis were to protect them from en-
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eroaching white scttlers and from being “constantly overridden
by their more powerful Navajo neighbors.”

Howard’s asscertion that the Hopis were “constantly™ over-
ridden by the Navajos is borne out by authentic reports ex-
tending back to 1846. In that year and in 1850, 1856, 1858 and
1865, civil and military officials reported instances “in  which
Navajos had trespassed upon Hopi gardens and grazing lands,
seized and carried away livestock and committed physical vio-
lence.

None of the rccommendations for the establishment of a new
reservation were immediately acted upon. In the meantime, how-
e\er Fleming wrote to the Commissioner under date of Octoher

7, 1882, advising that he had expelled one Jer. Sullivan, a w hite
mcddler, from the Hopi villages, and requested anthority for
soldiers to expel E. S. Merritt, another white meddler. A nota-
tion added to this letter after it reached Washington called at-
tention to the fact that the Hopis were not on any reservation
and that there was apparently no authority to take steps against
Sullivan or Merritt.

The Commissioner accordingly replied to Fleming advising
that Sullivan should be allowed to gather his crops and no steps
should be taken against Merritt. On November 11, 1882, Fleming
reported that Sullivan had returned to the Hopi area and had
asserted that the Government could not remove him beecause the
pueblos were not on a reservation. Fleming stated that if a way
could not be found to get Sullivan and Merritt away from the
Hopi villages, he would tender his resignation.

On November 27, 1882, Commissioner H. Price sent a telegram
to Fleming asking him to deseribe boundaries “for a reservation
that will inelude Moquis villages and ageney and large encugh
to meet all necdful purposes and no larger, . . .” Fleming re-
sponded by letter dated December 4, 1882, specifying, as the
boundaries of the proposed reservation, the lines which were
later described in the Exceutive Order of December 16, 1882,

The proposed reservation thus described was much smaller
than had been suggested in the joint reservation proposal of
Howard. In his letter of Dceember 4, 1882, Fleming said, among
other things:

“The lands most desirable for the Moquis, & which were
enltivated by them 8 or 10 years ago, have been taken up by
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the Mormons & others, so that such as is embraced in the
preseribed boundaries, is only that which they have been
cultivating within the past few years. The lands embraeed
within these boundaries arc desert lands, mueh of it worth-
less cven for grazing purposes. That which is fit for eulti-
vation cven by the Tndian method, is found in small patehes
here & there at or near springs, & in the valleys which are
overflowed by rains, & hold moisture during the summer
sufficient to perfect the growth of their peeuliar corn.

“The same land cannot he eultivated a number of years
in succession, so that they change about, allowing the land
eultivated one year, to rest several years. I think that the
preseribed houndaries, embraces sufficient land for their
agricultural & grazing purposes, but certainly not more. I am
greatly encouraged hy the hope of securving this reservation
as it will render the condition of this people more scttled &
protected.

“In addition to the difficulties that have arisen from want
of a reservation with which you are familiar, T may add that
the Moquis are constantly annoyed by the encroachments of
the Navajos, who frequently take possession of their springs,
& even drive their flocks over the growing ecrops of the
Moquis. Indeed their situation has heen rendered most trving
from this cause, & I have been able to limit the evils only
by appealing to the Navajos through their chiefs maintaining
the rights of the Moguis. With a reservation I can proteet
them in their rights & have hopes of advancing them in
civilization. Being by nature a quiet and peacable [sic] tribe,
they have heen too easily imposed npon, & have suffered many
losses.”

-

“These houndaries are the most simple that can be given
to eomply with the directions of your telegram, & I believe
that such a reservation will meet the requirements of this
people, without infringing upon the rights of others, at the
same time protecting the rights of the Moquis.”

At that time there were about cighteen hundred Hopis, and Dot 1t
. el,
according to Centerwall’s report of July 22, 1942, “a few hun-
dred” Navajos living within the houndaries recommended by
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Fleming. In 1945, Dr. Harold S. Colton, then Director, Museum
of Northern Arizona, placed the Navajo population on the 1882
reservation in 1882 as “omly 300 . . ." On May 2, 1945, the new
Commissicner, Wilkiam A. Brophy. wrote Senator Wheeler that
in 1882 “several thousand Navajos were alrcady using a large
part of the area.” If Brophy was speaking of just the 1382
reservation he was almost certainly mistaken since, as late as
Scptember 1, 1900, when the first census was taken, the Navajo
population on the 1882 reservation was only 1,826 as compared
to 1,832 Hopis.

Ag revealed by extensive archeclogical studies, there were over
nine hundred old Indian sites, no longer in use, within what was
to heecome the cxecutive order arvea but outside of the lands
where the Hopi villages and adjacent farm lands were located.
Most of these were Navajo sites. Tree ring or dendrochrono-
logieal studies show that of a total of 125 of these Indian sites
within the executive order area for which data was successfully
processed, the wood used in the struetures was eut during a
range of vears from 1662 to 1939. A considerable number of
these specimens were eut and presumably used in structures prior
to 1882. There is no convineing evidence of any mass migration
of Navajos cither into or out of the cxecutive order arca at any
time for which the tree ring data were available.

On December 13, 1882, Commissioner Price wrote to the Scere-
tary of the Interior, transmitting a draft of an executive order
withdrawing eertain lands in the Territory of Arizona from the
public domain “for the use and occupancy of the Mogui Indians,
and such others as the Secrctary of the Interior may see fit to
settle thereon . . ." (italics indicate underscoring in the original
letter). Price requested that the order be laid hefore the Presi-
dent for his signaturc.

The Commissioner enclosed with this letter a marked map
showing the houndaries of the proposed reservation as they had
been sugeested in Fleming's letter of December 4, 1882. The
material part of this letter reads as follows:

“In this conncetion T would respectfully state that the
conditions are such that it has been found impossihle to
extend to these Indians the proper and needful protection to
which they are entitled. They have no reservation, but are
living in pueblos or villages, cultivating the soil within easy
reach.
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“They are temperate and industrious, are given to agri-
cultural pursuits which they follow to no ineonsiderable ex-
tent, and are distinguished for their honesty, for their
politeness toward each other, and for their friendship toward
the whites; in short they are deseribed as an exeeedingly
interesting and deserving people.

“They number according to last report 1813 souls. Having
no vested title to the lands they oceupy, whieh fact it seems
is well understood, they are subject to eontinual annoyance
and imposition, and it is not diffieult to see that it is only a
question of time, when, if steps are not taken for their pro-
tection, they will be driven from their homes, and the lands
that have been held and cultivated by them for generations,
it not eenturies, will he wrested from them, and they left in
poverty and without hope.

“Even the Ageney itself is unprotected, and the Agent
declares himself powerless to do good as matters now are,
He finds it impossible to arrest and punish mischiefmakers.
They openly and insolently defv his authority, and he is
foreed to submit. Me frankly says: 'If there is no remedy I
shall tender my resignation as Agent of the Moquis, helieving
as I do, that it would not be right for me to remain here
simply to draw my salary, with no hope of accomplishing
anything.’

“That these people should he separated from the evil ox-
ample and annoyances of unprincipled whites who appear
determined to settle in their midst is a truth that needs no
argument, and I know of no way by which the desired end
can be reached, other than by withdrawing the lands indi-
cated in the Order herewith presented, from white settlement.

“The estimated area of land eultivated by these Indians
is 10,000 acres. Owing to the poor quality of the soil, they
seldom plant the same pateh two yvears in succession. Hence
they are seattered over a congiderable area of eountry, and
the estimated aven of their cultivated lands ineludes all the
Jands held by them for eultivation.”

On December 15, 1882, H. M. Teller, Sceretary of the Interior, PIL. 46
forwarded Commissioner Price’s letter and draft of executive
order to President Arthur, stating that he coneurred in the
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Commissioner's recommendations. On the following day the order,
set, out below, was signed and issned by the President:

“Tt is hereby ordered that the traet of country, in the
territory of Avizona, lying and being within the following
deseribed boundaries, viz: beginning on the one hundred and
tenth degrce of longitude west from Greenwich, at a point
36° 30" north, thence due west to the one hundred and
eleventh degrce of longitude west, thence due south to a
point of longitude 35° 30" north; thence due cast to the one
hundred and tenth degree of longitude west, thence due north
to place of beginning, be and the same is herehy withdrawn
from settlement and sale. and set apart for the use and
occupancy of the Moqui. and such other Indians as the See-
retary of the Interior may see fit to settle thereon.”

On December 21, 1882, Price sent a telegram to Fleming ad-
vising: “President issued order, dated sixteenth, setting apart
land for Moquis recommended by you. Take steps at once to
remove intruders.” This was confirmed hy a letter of the same
date in which the following additional statements were made
(itelies indieating underscoring in original):

“By telegram of this date, vou were advised that a reser-
vation has been cstablished, by Order of the President, for
the use and oceupancy of the Moquis.

“T now transmit to you a copy of the order, by which you
will see that your recommendations, as coutained in letter to
this office, dated December 4th (instant), have been followed
as regards the houndaries of the same.

“The establishment of the reservation will enable you
hereafter to act intelligently and authoritatively in dealing
witlh intruders and mischicfmakers, and as instructed in
telegram before mentioned, you will take immediate steps to
rid the rescrvation of all objectionable persons.”

4,
From the Execcutive Order of December 16, 1882, to the
Beginning of the First Allotment Period in 1892

Before the ond of 1882, Hopi Agent Fleming tendered his
resignation and it was aceepted. As soon as Fleming could wind
up his affairs the Hopi Agency at Kcams Canven was closed.
Bogin-ning April 30, 1883, the Navajo Agent at Fort Defianee,
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New Mexico, was charged with responsibility for the Hopi
Indians.

Howard had recommended that one Agent handle both Navajo
and Hopi affairs. His proposal, however, was not that the Navajo
Agency at Fort Defiance, more than one hundred miles from the
nearest Hopi village, be enlarged to include the Hopis, but was
that the Fopi Ageney at Keams Canyon bhe cnlarged to include
the western Navajos. The Hopi Ageney was not to he reéstab-
lished until 1899,

In Septemher, 1884, John H. Bowman, the Navajo Indian
Agent, who also had responsibility for the Hopi Indians, reported
to the Commissioner of Indian Affairs that the Hopis continued
to live in their mesa villages with nearby gardens and orchards.
He reported that “the hest of good feeling” generally existed
between the Navajos and Hopis in that year, noting that members
of the two tribes “constantly mingle together at festivals, danees,

bt s

feasts, ete. . .

Bowman did, however, call attention to the faet that there
were frequent “trifling” quarrels between individual Navajos and
Hopis. He stated that this was usually eaused by careless herding
hyv the Navajos who allowed their herds to overrun outlving Hopi
cardens. Bowman commented: “The Navajos are almost invari-
ably the aguressors.”

In January, 1886, Thomas V. Kcam, a pioncer of the area,
recommended to the Commissioner of Indian Affairs that the
Haopis be encouraged to move down off of their mesa tops to
the nearby vallevs so that they would he closer to their farms
and sources of water. To assist in this it was Keam’s suggestion
that the government supply the Hopis with huilding materials
to enable them to bhnild wood houses in place of their adohe
pueblo dwellings. Reporting that Navajos as well as Hopis were
occupyine the cxceutive order area, Keam recommended that
both the Hopis and Navajos be provided with schools. Accom-
panying Keam’s letter was a petition sipmed by twenty THopi
chiofs and priests asking for lelp of the kind recommended
by Keam.

Keam’s reeommendation and the accompanying Hopi petition
were referred to S. 8. Patterson, the Navajo Indian Agent, for
a report. He visited the Hopi villages and called a couneil of
Hopi and Navajo Indians. On August 26, 1886, Patterson re-
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ported that the young Hopis favored moving down to the valleys
but that the older ones held “fast to the rockbound dwellings of
their fathers.” Patterson thought that over a period of years the
Hopis could be encouraged to move down off of the mesas and
recommended that any Hopis who were willing to do so be sup-
plied with building materials.

In this letter, and in his regular monthly report dated Sep-
temher 1, 1886, Patterson told of appointing a general council
of Indians which was held at Keams Canyon in August. In
addition to Hopi representatives from five of the villages, thirty
to fortv Navajos living in the vicinity of Keams Canyon were
in attendance.

At this council meeting Patterson adjusted a few cases of
horse stealing and other diffcrences existing between the Hopis
and Navajos. He reported, however, that he “found a general
good feeling prevailing between the two tribes and a disposition
to he friendly in their relations toward each other.”

Patterson reported that at this couneil meeting the Hopis were
favorable to the estahlishment of a sehool at Keams Canyon,
and promised to send sixty to seventy children fram the villages.
A few Navajos living in the neighhorhood also said they would
send their children to such a school. Patterson expressed the
view that “a good and large school for the Moquis children can
he made a suceess under proper management. . .” Such a school
was opened at Keams Canyvon later in 1887, but it is not known
how many Hopi children and how many Navajo children, if any,
attended at the outset.

In 1888, two Hopi families moved down to the farm lands
helow the mesas, this representing the first tangible results of the
Government’s cffort to have the Hopis leave their unsanitary mesa
villages.

On September 20, 1888, Inspector T. D. Marcum, who had
heen investigating the functioning of the Navajo Agency at Fort
Defiance, reported that the Hopis were complaining of Navajos
iion their reservation,” with floeks and herds, destroring Hopi
crops and eating their grass. Marcum stated that these complaints
were vouched for hy white settlers ahout Keams Canyon. Accord-
ing to the information whieh Marcum ohtained, Navajo Agent
Patterson had made several trips to investigate these charges. The
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Hopis, however, told Marcum that nothing effective had heen
done to stop the Navajo encroachment.

On September 26, 1888, Herbert Welsh, Corresponding Secre-
tary of the nmewly-founded Indian Rights Association, wrote to
William F. Vilas, Secretary of the Interior, telling of his im-
mediately preceding visit to five Hopi villages. He reported that
at each of these communitics he received complaints from the
Flopi eoncerning injuries inflicted upon them as a result of “the
continual intrusions and depredations” of the Navajos. The latter,
according to these complaints, were stealing Hopi eorn, melons
and horses,

Many Navajos, it was asserted, were occupying 1882 executive
order lands “and treat the Moqui lands as though they helonged
to them, making use of the Moqui water springs & driving the
lawful owners from them.” Welsh suggested that in order to
make it possible to proceed with the plan to get Hopi children
into schools, arrangements he made to have a military officer,
aceompanied by a “sufficient” foree of soldiers, visit the eontigu-
ous Navajo reservations. His plan was to have the leader of
this force hold ccuncil for the purpose of informing the Navajos
that their “depredations” must cease and that in the future the
wrongdoer may cxpeet punishment for every offensc.

Marcum’s report and Welsh’s letter were turned over to R. V.
Belt, Chief, Indian Division, for consideration. Under date of
October 10, 1888, which was apparently the day following receipt
of the Weish letter, Belt wrote a memorandum, apparently ad-
dressed to the Secretary of the Tnterior, summarizing these two
writings and expressing approval of Welsh’s suggestion coneern-
ing military intervention. Belt’s memorandum concludes with this
statement: “The Monuis reservation was established by Iixecutive
Order of Deeember 16, 1882, for the Moqui and sueh other
Indians as the Seeretarv of the Interior may see fit to scttle
thereon. It comprises no lands set apart for the Navajoes and
no Navajoes have heen secttled thercon by the Department.”

Upon receipt of the Belt memorandum written carlier the
same day, Secretary Vilas wrote to the Secretary of War, trans-
mitting a copy of the Welsh letter and also referring to the
Mareum report. Vilas expressed approval of Welsh's suggestion
for military intervention and requested the Secretary of War
to give the necessary orders to carry it into effect.
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Vilas specifically requested that the company of troops to be
dispatched to the area be instructed “to remove all Navajo In-
dians found trespassing with their herds and flocks on the Moqui
reservation and to notify them that their depredations must cease
and that thev must keep within their own reservation.” Tt will
he noted that in requesting removal of all Navajos found tres-
passing with their herds and flocks, the Secretary of the Interior
proposed more drastic action than had been recommended hy
Welsh or Belt.

In this communication, Sceretary Vilas made the identical state-
ment that Belt had made, to the effect that the rveservation in
cuestion comprises no land set apart for the Navajos, and no
Navajos had been settled thercon. Vilas had then heen Secretary

about nine months.

The vesnlt was that, on November 15, 1888, Col. E. A. Carr,
commanding officer at Fort Wingate, New Mexico, received orders
from the Adjutant General, Department of Arizona. These orders
were to send an expedition to the reservation area with instrue-
tions to prevent Navajo trespassing and keep them within their
own roservation. Col. Carr teclegraphed the Adjutant (General
that, in compliance with these orders, Capt. Com. M. Wallace
and fifty men, infantry, cavalry and scouts, would he sent on

the expedition.

Col. Carr, however, also reported to the Adjutant General in
this telegram that his Navajo interpreter, Henry Dodge, com-
monly called “Chee,” had told him that there were five or six
hundred Navajos comprising one hundred or more families, living
on the December 16, 1882 veservation. According to Chee, the
Hopis 4id not wish the Navajos removed summarily and would
not benefit if this were done during the winter. Chee also told
“ol. Carr that it would he a great hardship on these Navajo
tamilies to eject them from their homes at that time of year.

Col. Carr called the Adjutant General’s attention to the fact
that Welsh had not suggested removal of Navajos but had pro-
posed only that a council be held and that the Navajos be warned
that their depredations must cease. Col. Carr suggested that it
would he more just, humane and polite “to hasten slowly and
at least hear the Navajos before subjecting them to eviction amid
the rigors of winter.” He asked whether, in the light of this new

information, his instruetions would be modified.
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On the following day, the headquarters department of Arizona
advised Col. Carr that he was to interpret his previous instrue-
tions “in accordance with the letter of Mr, Welsh upon which
they were based.” Accordingly, Col. Carr was told that the actual
removal of anyv Navajos who have had homes for a long time
upon the reservation in question “will he deferred until Spring
at least.”

Making clear that this limitation applied only as to Navajo mit70
use and oeceupaney which did not interfere with the Hopis,
Carr was further instructed: “Should any Navajos be found
trespassing, depredating, or in any way doing injury to the
persons or property of the Moquis, they should be removed to
the Navajo Reservation and required to remain there.” A copy
of these instructions reached the Commissioner of Indian Affairs Def 113
carly in December, 1888. He instructed his subordinates to “let
this rest and see what the military do.”

Col. Carr had planned to have the expedition consi.;;ting of PILT2
Capt. Wallace and forty-cight officers and men, together with
ten mounted and armed Indian seouts, leave Tort Wingate, New
Mexico on November 17, 1888, and procced to the horder line
between the Navajo rescrvation and the December 16, 1882 reser-
vation. On November 17th, however, he reccived instruetions that PIE 73
“there is no necessity for haste in making the movement,” and
that the military foree should be reduced to thirty men, to be
supplied with wagon transportation.

The record does not indieate when the expedition got under
way. However, by December 5. 1888, Capt. Wallace had progressed pie. 75
sufficiently to send baclk a report of his operations and observa- FIfL77
tions upon the December 16, 1882 reservation. According to later
reports, Capt. Wallace required the Navajos oecupying certain
springs to move away, instrueting them not to live there or drive
their herds in that vieinity.

After Capt. Wallace left, the Navajos returned te the area Pirn 77
from whiech he had ejected them, and other Navajos moved it 7s
within eight miles of the Hopis. Col. Carr learning of the latter
ineident, wrote to Navajo Chief Sam Begody asking him to notify
these Navajos that they had no right to move nearer to the
Hopi villages. Col. Carr told Chief Begody that these Navajos
must move back and stay “at least twelve miles away from the
Moquis and please see that they do it.”” Col. Carr concluded: “I
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had great trouhle to save the Navajoes from being moved, and
I hope that they will not take advantage of any kindness to
continue to impose on the Moquis.”

By 1889, the Hopi population was about 2,100, and there were
more children among them in proportion to adults than were
then generally found among Indians. In that year several more
Hopi families moved down from the mesas to the vallexvs below,
following the example of two families which had pioneered in
this move the previous vear. The school at Keams Canvon then
had from forty to forty-five Hopi children in attendance.

In Junlv, 1889, Keam wrote to T. J. Morgan, Commissioner of
Indian Affairs, reporting that Navajo Indians living on the
December 16, 1882 reservation, often drove their herds to water-
ing places within five or six miles of the Hopi villages, greatly
to the disadvantage and annoyance of the Hopis. Keam suggested
that the Navajo Agent, accompanied by an army officer and a
small force, take some representative Hopis and Navajos and
show them “some natural boundaries, at a reasonable distance
from the villages, say twelve miles, over which the Navajo must
not drive his herds or water or graze.”

The Commissioner referred this letter to R. V. Belt, Chief of
the Indian Division, with the comment: “This snggestion of Mr.
Keam seems reasonable. What can I do to carry it out?” The
record does not indicate what response Belt made or that any-
thing was done to cffectnate Keam’s proposal.

In 1800 a gronp of representative Hopis, headed by Chief
La-lo-lami, were taken on a Government-sponsored trip to Wash-
ington, D. C. to confer with administrative officials, and inspect
schools and agricultural activities en route. This was the first
time that any Hopi had heen cast of Albuquergue, New Mexico.

From the bheginning to the end of 1890 complaints concerning
Navajo depredations upon the Hopis continued, although there
was also one report that friction between the two tribes was
deereasing. Tt was reported in January of that year that the
largest Hopi village, Oraibi, had sent no children to the school
at Keams Canyon because of the Government’s failure to protect
the Hopis from the Navajos.

In February, 1890, the Commissioner of Indian Affairs, being
informed of complaints by white settlers against the Navajos,
instructed the Navajo Agent at Gallup, New Mexico, to immedi-
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ately take encrgetic and proper steps, without endangering the
peace, “to keep the Indians—with the exception of those who
have settled upon lands outside of their reservation for the pur-
pose of taking homesteads—within the limits of their reservation,
and to return roving Indians to the reservation.” It is not known
what steps the Navajo Agent took in response to this instruetion,

In the Agent's annual report, dated Aungust 22, 1890, he stated
that he had frequently warned the Navajos “not to approach
with their herds within certain specified limits, which wonld give
the Mogqui ample room for grazing. . .”

In Octoher, 1890, Ralph P. Collins, superintendent of the Hopi
school at Keams Canvon, reported that there were then only
twelve children in school. He had heen told by Hopi chiefs that
they would not send more children so long as the Navajos’
depredations were allowed to eontinue. In this report Collius
told of onc ineident in which Navajos had attacked Hopis in a
Hopi corn field and had beat them unmevcifully, leaving one
nearly dead. Collins stated that he could see no practical solution
but to have cnough troops to arrest “these lawless Navajoes and
take them to prison, put the others off the Moqui reservation
and keep them off and then at the same time force the Moqui
to fill their school at once. . . ."”

Apparently on the hasis of Collins’ report, Commissioner T. J.
Morgan wrote to R. V. Belt, under date of November 17, 1890,
summarized the Hopi complaints and stated that “Some vigorous
steps should be taken to prevent this state of things. . . .” Mor-
gan also commented that the Hopi reservation is much larger
than they nse or will ever need, and it wonld he a great benefit
to them if a portion of it could he disposed of and its equivalent
were given to them in improvements.

During November, 1890, Supevintendent Collins, with two
others, went to Oratbi and arrested two Hopis who were threaten-
ing to kill others who sent their children to the Hopi school.
This had the effect of breaking Hopi oppositions, and by late
November Colling was able to respond that fiftymine Hopt
children were attending the school. Collins also reported that
several more Hopi families had moved down from the mesas. He
told of continued Navajo trespassing, lLowever, and said the
Navajo herds had caten the last vestige of Hopi corn stalks and
most of their winter grass. Collins recommended that troops he
sent at once to drive the Navajo herds from among the Fopis.
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Colling’ November recommendation went uinheeded. On Decem-
ber 16, 1890, Special Agent George W. Parker sent a telegram
to the Commissioner stating that a company of soldiers shonld
he sent at once to remove trespassing Navajos from among the
Hopis, and to arrest rebellions Oraibi Hopis. Two days later
Parker wrote to the Commissioner reporting further Navajo
depredations involving the theft of cleven horses.

Upon receiving Parker's telegram, the Commissioner tele-
araphed General MeCook at Los Angeles to sentd troops immedi-
atelvy to Keams Canyon. On December 17, 1890, such an expedi-
tion was sent oh its way. On December 18, 1890, the Commis-
sioner made a full report of developments to the Seerctary of
the Interior, stating that “It is very desirable that the Navajos
should be foreed to retive from the Mocqui reservation. . . "

(fommissioner Morgan reported in this letter that the Oraibi
Hopis had refused to permit a census of their village because
“white people were all liars and eoyotes and that they would
have nothing to do with them.” Tt was the Commissioner’s idea
that the troops would mnot only protect the Hopis from the
Navajos, but their appearance would encourage the Hopis to send
their ehildren to the sehool.

On Docember 22, 1890, Commissioner Morgan sent instruetioms
to Special Agent Parker to eooperate with the troops and Super-
intendent Clolling “in such way as may be proper to eject the
Navaios from the Mogui country to protect the Moguis from
the former. . . Parker was directed “to exercisc proper care and
tact not to inflame the minds of the Navajos and endanger an
outhrealk with them. . . But Parker was told to assure the
Moquis “that this office is determined to protect them fully from
the wrongs of the Navajos and to properly proteet said school.”

The troops reached Keams Canyon on Christmas Eve, 1590.
Tt was then learned that the Hopis of Oraibi village had mani-
fested mo intention of sending children to the school and had
actually imprisoned their chief, Ta-lo-lami, wha had heen friendly
to the sehool. Accordingly, Tt. Charles H. Grierson, in charge of
the troops, marched them to Oraibi and succceded in getting
these Hopis to agrec to send their children to the sehool, La-lo-
lami having already been released. -

A census was also taken at that time, 750 men, women and
children being counted. Lt. Grierson reported on Decembher 28,
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1890, that 102 Hopi children were then in the school, forty-two
of these from Oraibi,

The officer reported that the Hopis requested protection from
the Navajos and commented that the latter have “undoubtedly
annoyed the Moquis in many ways, especially during the planting
season when the water holes and springs arc nearly dry, by their
numerous herds of sheep, and have committed depredations to
a greater or less degree upon them alwavs.”™ Tt. Girierson stated
that he saw no Navajo herds in the vieinity of the Hopi villages.

Iit. Grierson apparently did not have instructions to carry out
the Commissioner’s plan to have Navajos ejected from the Hopi
country. But, on December 31, 1890, Superintendent Colling sent  Pit. 100
a telegram to Gieneral MeCook, in Tios Angeles, stating that Lt.
Grierson, having “completed his instruetions™ concerning Oraibi
school children “. . . should be instrueted to remove intruding
Navajos from among the Moquis before leaving.™

On the same day, and probably without having scen Collins’
telegram, Capt. H. K. Bailey at Los Angeles, wrote to Lt. CGrier- PIf. 102
son, ealling attention to complaints concerning the Navajos. Stat-
ing that . . . this husiness, as yon ave aware, belongs more
particularly to the Intevior Department,” the lieutenant was
nevertheless directed te hold interviews with the Navajos who are
reported as trespassers upon the Hepi lands and explain to them
that they should cease molesting the Tlopis.

Tit. Grierson was told that the Navajos and Hopis have inter-
married and there is continuous trade between them, and he
should therefore bhe very “euvtarded”™ in his aetion. especially
towards the Navajos, “and under no ecircumstances, if it ecan he
avoided, will any harsh measures bhe taken towards them at this
time,” Capt. Bailey further stated that until the houndary line
between the Navajo and Hopi reservations is distinetly marked,
“only persuasive measures will be unsed towards the Navajos in
this regard.”

Thus, as 1890 came to a close, the wish of the Washinglon
office that Navajos whe were interfering with the Hopis be re-
moved from the 1882 reservation, had not been fulfilled. But at
least the presence of the treops had brought Navajo depredations
to a halt and had succeeded in getting full attendance at the
Hopi school.
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As 1891 opencd, Lt. Grierson was still at Keams Canyon with
his detachment. Having received the lieutenant’s report of De-
cember 28, 1890, Brigadier General McCook, on January 3, 1891,
submitted recommendations to the Adjutant General of the Army.

It was his view that the line of demarcation between the
Navajo and Hopi reservations be distinetly marked by inde-
structible monuments and that the water in the neighborhood of
the linc and lving cast thereof bhe reserved for the Navajos, and
that to the west for the Hopis. General McCook stated that,
uutil this is done it would not hc wise to use forece to prevent
the Navajos from grazing near the Hopi reservation.

Special Agent Parker apparently understood the Commis-
sioner's instructions of December 22, 1890, in which he was or-
dered to cooperate with the troops in ejecting the Navajos from
“the moqui country,” as requiring that the Navajos be kept away
from the Hopis but not necessarily that they be ejected from the
reservation.

Early in January, 1891, he and Agent Shipley, Supt. Collins,
Lts. irierson and Rowell, Keam and Parker deeided that “the
Hmits of land reserved for use of the Moguis from which the
Navajoes shall not be allowed to enter with their herds, shall
embrace a radius of sixteen (16) miles from the village of
Mishognivi [sic] (on Second Mesa).”" They further decided that
they would construct mounds or monuments at different points
along this line, and that Navajos would not he permitted to
maintain herds within this area.

In reporting this development to the Commissioner on January
7, 1891, Parker stated that the Hopis were well satisfied “with
the boundaries we established,” and had appointed representa-
tives to help ereet the line mounds. Parker reported that the
Navajos were also willing to comply with the new plan. In a
report dated January 8 1891, confirming this development, Lt.
Grierson stated that there were very few Navajos who had
hogans and were living within the lines to he marked.

The Commissioner of Indian Affairs was advised of this plan
to mark a “boundary” line, having a sixteen-mile radius, around
the Hopi village of Mishongnovi, being told that both the Hopis
and Navajos werce agreeable thereto. He apparently acquiesced in
the arrangement, although it was never expressly confirmed by
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the Washington office. This 1891 line was thercafter referrved to
as the “Parker-Keam” line,

Under date of January 30, 1891, the Commissioner reported to
the Secretary of the Intevior that the affairs between the Hopis
and Navajos in the vicinity of Keams Canyon “have been brought
to a satisfactory conelusion.” The Conunissioner recommended,
however, that the troops remain temporarily at Keams Canyon
as an influence upon the Hopis to accede to the Commissioner’s
plan to place Hopi children in the school at Santa Fe, This was
apparently arranged and the troops remained until the middle
of March, 1891.

By March 18, 1891, Special Agent Parker reported to the
Commissioner that the Navajos were obeyving the restrictions in-
volving the Parker-Keam line delineated earlier in the yvear, and
that Hopi reports of Navajo horsc stealing were false. Parker
stated that about 150 deserted Navajo hogans were found within
the so-called eireular boundary,

According to Parker, the Hopi school at Keams Canyon was
also flourishing and the Hopi children had proved to be adept
students. In August, 1891, Parker reported that a econsiderable
movement of the Hopis from the mesas to the valleys was in
progress and that more than fifty houses were under construction.

5.

From the First Allotment Period in 1892 to the
End of the Second Allotment Period in 1911

Early in 1892, the Office of Indian Affairs put into operation
a plan to allot lands to individual Indians on the 1882 reserva-
tion, pursuant to the Act of February 8, 1887, 24 Stat. 388, as
amended by the Act of February 28, 1891, 26 Stat. 794. John S.
Mayhugh, Special Alloting Agent, was directed to proceed to
Keams Canyon for that purpose. Mayhugh was given specific in-
structions concerning this work, including the following:

“No person should be allowed an allottment [sic] ou said
reservation unless the father or mother is or was a recog-
nized Moqui Indian. No allottments [sic] will be made to
Indians other than Moguis, as just set forth, except by
express authorvity of this office.”
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Almost immediately, Mayhugh ran into difficulties in earrying
out this allotment program. He discovered that most of the
Iopis desired to continue living in their villages, that they were
satisfied with the existing communal method of working the land,
that individual Hopi “families” or “people,” such as the Snakes,
Eagles, Antclopes, Corn and Tobacco families or peoples desired
to have all of their respective lands contiguous and undivided.

Mayhugh nevertheless persisted in his work after fivst taking
a careful census which produced a population figure of 1,976
Hopi men, women and children. In August, 1892, he reported
that the 1801 Parker-Kean: houndary plan was still working weil
and that the Hopis had been thereby encouraged to put more
ground under cultivation. He also stated that twenty-two Hopi
houses had heen construeted in the valleys and that one hundred
more were being erected.

In Fcbruary, 1893, Mayhugh urged the necessity of additional
surveys. He also recounted the difficultics he was having with the
faction among the Oraihi Hopis known as the “hostiles,” led by
Hab-be-mer. This group of three hundred Hopis had eonsistently
declined to take their land in severalty, preterring to hold their
land in eommon and to be “let alone” by the white man.

A few days later Mayhugh reported to the Commissioner, for
examination and approval, Mavhugh's action in making an allot-
ment to a Navajo Indian, Navajo wife, and one child born on the
reservation. This was done because the Navajo man had lived on
the reservation sinee bovhood and claimed that he had become a
Hopi. At the same time Mayhugh had refused to give allotments
1o six children of the Navajo woman, but not of the Navajo man,
who had been born off of the reservation. Insofar as the record
indicates, the Commissioner made no vesponse to this report.

In the summer of 1893, Mayhugh reported to the Cominissioner
that he had allotted lands at Jeddito Springs, just outside the
Parker-Keam line, to a Hopi at the latter’s request, notwith-
standing the fact that he found ten Navajo families occupying
the land. Mayhugh ordered the Navajos to leave but they failed
to do so.

The Commissioner immediately advised Mayhugh that “it is
not deemed advisable to remove them [the ten Navajo families]
at this time. The Moquis desiring said lands should make other
selections.” This is the first instance in which the Commissioner
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had ordered that Navajos be left in undisturbed possession of
lands, within the reservation area, sought to he used and oceupied
by Hopis.

Another incident reported by Mayhugh in thé¢ summer of 1893
inveolved the request of two Navajos that they he allotted specifie
lands. Being unable to determine whether the land was on the
Hopi or Navajo reservation, Mayhugh denied the request, thus
again indicating that 1882 reservation lands wounld not be allotted
to Navajos.

Navajo cneroachments upon the Hopis apparently resumed in
1893. Reporting to the Seevetary of the Interior on Septemler 16,
1893, Commissioner D. M, Browning stated that the Hopis were
still “exereised over the intrusion of some of their neighbors, the
Navajees, a number of whom have been for some years located
upon certain tracts desired by the Moquis. Measures looking to
their removal arc now heing pushed.”

Two months later, on November 23, 1893, C. W. CGoodman, the
then Hopi school superintendent at Keams Canyon, relayed to
Lt., Plummer at Fort Defiance, a report from Tom Polacea, a
Hopi, that seme Navajos had settled down on his range and hy
his springs, with stock, Gondman added: . . . A great many Nav-
ajoes scem to he making themselves very mueh at home on the
Moqui reservation. T hope that something can be done speedily to
relieve the Moquis from their foar of intruding Navajoes. . . .7

By Oectober 23, 1893, Mayvhugh was able to report to the Com-
missioner that he had made 1,322 allotments to Hopi Indians,
and that it would require about six weeks more to complete the
program,

In the fall of 1893, one W. Hallett Phillips wrote to the Com-
missioner complaining, among other things, that the allotment
program was endangering the Iopis’ title in the lands they occu-
pied. Replyving under date of November 11, 1893, the Commis-
sioner reviewed the events leading up to the setting aside of the
1882 rescrvation and the later commencement of the allotment
program. He then stated: “. . . No apprchension need be felt
as to the sccurity of their {Hopis] present title to their lands or
that the allotment of a portion of them in severalty will have
any tendeney to wenken that title.”

On February 19, 1894, Mayhugh made his final report on the
Hopi allotment nproject. A total of 1,634 allotments had been
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mmade. A substantial number of Hopis at Oraibi, however (three
hundred “hostiles” and ninety-nine “friendlies”) had not re-
coived allotments. Mavhueh reviewed the difficulties which he had
encountered and expressed the view that, because of their lack of
knowledge, the Hopis did not comprehend their rights, and
benefits gained, under the allotment act. He also expressed con-
cern that if the Hopis became citizens on approval of the allot-
ments their personal property would he endangered because of
Joeal tax levies. Mayhugh reported that the Navajos werc not en-
croaching upon the Hopis as mueh as theretofore, hut still did
so occasionally.

While the matter of approving the Mayhugh allotments was
pending in Washington, Mayhugh told Lt. Plummer, then the
acting Indian Agent at Fort Defiance, that he considered it a
mistake to allot lands to the Hopis in severalty. On April 10,
1894, Lt. Plummer advised the Commissioner of this conversa-
tion and added his own view that if the allotments were con-
firmed “confusion and trouble will ensue.” The difficulty was that
the Hopis preferred to hold their lands in eommon rather than
in severalty, and that it is necessary to shift the planting
grounds almost yearly. Enclosed with Lit. Plummer’s report was
a letter by Thomas V. Keam and a petition signed by 123 chiefs
and headmen of the Hopi Indian Tribe asking that they be per-
mitted to hold their lands in common according to their accus-
tomed system. They wanted “neither measuring nor individual
papers. . . . In ancther enclosed petition, signed by Brigadier
teneral MeCook and his officers, similar views were expressed.

On May 30, 1894, Lt. Plummer gave written notice “(t)o whom
it may concern,” that the spring known as “Comah” Spring,
“where the old (Navajo) Indian Chief Comah lived,” is situated
within the 1882 reservation, and all persons were

“ . . warned against trespassing on this land or attempting
to deprive Indiansg of the use of the water or of the land
thereabouts.”

This notice was apparently understood by the Navajos living in
that neighborhood as an official designation of this particular
arca for the exelusive use of Navajos.

Acting Indian Agent Plummer, in his annual report of Au-
gust 17, 1894, renewed the recommendation that, for reasous
already cited, the Hopi allotments be not approved. Plummer
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reported that there had been a drop in Flopi school attendance
at the Keams Canyon hoarding school, but that day schools at
Oraili and at the first mesa were heing successfully operated.
About fifteen Navajo children were being permitted to attend
the Keams Canyon school, this heing the first recorded instance
in which Navajos on the 1882 reservation were given sneh (ov-
oernment help.

Plummer reported that the projeet to get Fopis down off of
the mesas was not as successful as desired and that many of the
houses which they had built in the valleys were unoccupied the
greater part of the vear. Apparently on the basis of the adverse
recommendations which had been received, the Mavhugh allot-
ments were not approved and the first allotment project thus
came to an unsuecessful end in 18M,

After discontinuanee of the fiest Hopi allotment project at
the end of 180, nearly five vears went by before further events
of significance eoncerning the Hopi-Navajo contraversy oecurred.
On July 18, 1899, Charles F, Burton, the newly-appointed super-
intendent of schools at IWeams Canyon, wrote to the Commissionsr
complaining of Navajo encroachmnents and thievery.

Ile stated that the Navajos had taken possession of the Dhest
springs and vallgys, foveing the Hopis to drive their stock long
distances to less cesirable grass and water, Hopi ecattle engaged
in these treks oceasionally damaged or destroyed Navajo erops,
and the Navaies rvetaliated by killing or stenling strays.

Burton stated that he saw no reason why “this trespassing by
these Navajos should continue any longer,” and recommended
that immediale steps be taken “to return the Navajos to their
reservation.” Burton also complained of the distance between
the ITopi village and the ageney at Fort Defiance.

When Burton’s letter rcached the Office of Indian Affairs a
notation was added suggesting that the letter be held until Burton
beeame hetter acquainted with conditions, “as the Navajoes have
always trespassed upon the Morui resn. . . .” Later in 1899, a
Hopi Agency was reistablished at Keams Canyon with Burton
as Acting Apgent,

In 1900, average attendanee at the Keams Canyon hoarding
school was 123, representing an increase of more than fifty
percent over the preceding ycar. In addition, threc Hopi day
schools were operated, with a combined average attendance of
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166. A boarding school for Navajo children, with an average
attendance of thirty-five, was operated at Blue Canyon, which
iy in the northwest part of the 1882 reservation, hut near the
westerly houndary line.

Burton, the school superintendent and Acting Indian Agent
at Weams Canyon. in his annual report of September 1, 1900,
again reported that the Navajos had heen allowed to cneroach
upon “the Hopi Reservation” for years. taking possession  of
the hest watering places, best farming and best pasture land.
A census completed in June. 1900, showed that there were then
1,832 Hopis and 1,826 Navajos on the 1882 reservation.

In an ¢ffort to minimize Navajo encroachments in the 1882
reservation area, Burton recommended that the two traders then
doing business on that reservation be restricted in their trade
to Hopis only. The Commissioner replied, under date of Sep-
tember 22. 1900, that it was not practical or fair to the traders
to ask them to keep the “trespassing”’ Navajos eut by refusing
to trade with them, “just beecause of tribal differences in the

buvers. . . .

The Commissioner also expressed the view, however, that he
very mueh wished “that some means could he devised to protect
the Hopi Indians from the oppression of the neirchboring Nava-
hos.” On Oetober 5, 1900, Burton responded to this communica-
tion in very vigorous terms, asking: “What right do these tres-
passing Navahos have on the Hopi reser ation that they may be
allowed to intimidate the Hopis so that they will go nowhere
to tradef”

At the same time Burton advanced the alternative recommeh-
dation that an order be issued requiring every Navajo on the
1882 reservation who wished to trade at the Indian Posts to
register, as an evidence of good fuith in their conduct towards
the Hopis. Two and a half months later Burton received his
reply trom the then Commissioner. . A. Jensen, Burton was
advised that it was not practicable to adopt his recommendations,
Lut that it was hoped that the licensing of two more stores would
“do mueh to remedy matters.”

A vear and a half later, on July 22, 1902, Milton J. Needham,
Superintendent of the Western Navajo School at Blue Canyon,
submitted an annual report concerning the operation of this
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Navajo industrial school. As betore noted, Blue Canyon is located
in the northwest part of the 1882 reservation.

Necdham stated in his report that the “Western Navaho Reser-
vation™ is made up of the western part “of the Navaho Reservation
(Executive Order of 1884) and a small portion off of the north-
west corner of the Moqui Reservation and the lands emhraced
in the extension by Iixeentive Order of January 8, 1900, and
also Executive Order of November, 1901.”7 (Emphasis supplied.)

Another five years were to pass hefore there were further events
of significance. On September 13, 1907, C. . Larrabee, the then
acting Commisgioncr wrote to the Seeretavy of the Interior, urp-
ing that a new Hopi allotment projeet be undertaken pursuant to
the Aet of March 1, 1907, 34 Stat. 1015, 1018,

The 1907 Act anthorized the Secrctary to allot lands in sever-
alty “to the Indians of the Mogui Teservation in Arizona,” suh-
jeet to the provisions of the Allotment Act of Febhruary 8, 1887,
24 Stat. 388, On September 16, 1907, the Sceretary anthovized
the undertakine and referved the matter to the Commissioner
of the Ceneral Land Office, te make the neeessary subdivisional
survey.

On January 23, 1908, the President appointed Matthew W,
Murphy Special Allotting Agent to make allotments to the Hopis.
The Commissioner instrueted Muarphy that he should first allot
the Hopis on lands which they were then oceupying or that were
not in the possession ot the Navajos. But the Commissioner added :
“However, if there is not sufficient land for the Moiuis, it is the
intention of the Office to remove the Navajos from the Monui
Reservation.” Referring to these last quoted instruetions, Murphy
wrote to the Commissioner, on July 10, 1908, that it would he
necessary to remove certain Navajos from the vietnity of the
Morui villages, if not. from the Moqui reservation.

Murphy added: “I find practically all the springs in the pos-
session of Navajos, and I find Navajos living within three miles
of some of the Mogui villages.” Murphy requested aunthority to
remove the Navajos himself, or that a special agent he sent to
effect their removal hefore the allotments were made.

The then Commissioner, F. E. Teupp, replied under date of
August 26, 1908, stating that before the matter of the removal
of Navajos was finally determined, some plan shonld be evolved
“which will effect their removal with the least pessible frietion.”
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Murphy was requested to submit suggestions as to how this might
be done. Before receiving the Commissioner’s letter, Murphy wrote
again under date of August 17, 1908. He stated that in making
allotments to the Indians in six Hopi villages, it would be neces-
sary to remove only two or three Navajo families, althongh there
was Navajo grazing which would presumably have to be stopped.

On September 5, 1908, Murphy replied to the Commissioner’s
request for suggestions, It was his idea that the Navajos be
permitted to select allotments among the Hopis if this was agrce-
able to hoth tribes, otherwise that Navajos make their selections
“outside of the lands to be allotted to Hopis.” If the Navajos
would not agree to either of these courses, Murphy recommended
that they “be foreibly returned to the loeality from which they
eame,”

On February 25. 1909, the then acting Commissioner, R. G.
Valentine, gave Murphy new instructions. The most significant
of these was that an allotment “should be made to each Indian
on the reservation entitled, irrespeetive of the fact of whether
such Indian is a Moqgui or a Navajo.”

In explanation of this instruction, the Commissioner veferred
to the Executive Order of December 16, 1832, quoting the critical
language, and the Act of March 1, 1907, 34 Stat. 1021 and
stated :

“ . There is ample authority, therefore, for making allot-
ments in the areas recommended by vou and as specified
herein. Theve is ample authority, also, for making allotments
in the Moqui veservation to such Navajo Indians as may be
located therein and who intend to remain in the reservation.
If the Navajos decline to accept allotments in the Moqui
reservation of the arcas specified herein they can be removed
from the reservation, but, in the interests of all persons
concerned the Office trusts that they will agree to accept
allotments there.”

In clarification of this instruction given on November 29, 1910,
Murphy was advised that: (1) any Navajos who met the condi-
tions imposed by those instrunetions would be entitled to allot-
ments, whether or not they were in contact with the Hopis, and
(2) cach Navajo must be required to choose whether to take his
allotment from the Hopi or Navajo reservation, and may not take
part from one reservation and part from the other.
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Approximately three hundred Navajos residing on the 1882
reservation indicated a willingness to aceept allotments, and
received allotments subject to approval,

Tt was also in 1910 that the same difficulties hegan to develop
whieh Dbrought the first allotment projeet to a halt, and some
new allotment problems, related mainly to the friction hetween
Hopis and Navajos hegan to appear,

One of the allotment problems which developed in 1910 appears
tn have special significance. A party of about fifty Oraibi Hopis
wished to take allotments some fifteen miles from their village,
and establish another village. This would requive the removal
of three Navajo families at Little Burro Spring. S. M. Brosius,
Agent of the Indian Rights Association, protested the displace-
ment of these Navajo families.

In a letter to the Commissioner, dated January 24, 1911, com-
menting on this protest, Flopi Superintendent A. L. Tawshe said,
among other things: “As I understand the matter the two tribes
now have substantially equal rights, which shounld he preserved.”

Writing to Brosius after rceciving T.awshe's report, C. F.
Fauke, the Second Assistant Commissioner, stated that sinee the
three Navajo families had oecupied and used the lands in the
vicinity of the spring in question for many years, “any rights
they may have aequired thereby will he respeeted.” The Seeond
Assistant Commissioner then stated : “The Superintendent’s [T.aw-
she’s] report indicates that he appreciates the fact that the Nava-
jos and Moquis have equal rights on the reservation and that
he will endeavor to exercise justice and impartiality in dealing
with the two tribes.”

On January 6, 1911, Speecial Allotting Agent Murphy was
directed to suspend further ficld operations pending a determina-
tion of whether the allotment work should he discontinued. On
Tebruary 14, 1911, Superintendent Lawshe, writing to the Com-
missioner from Keams Canyen, recommended that the allotment
program be abandoned.

He gave four reasons, namely: (1) inadequate water supply,
making it impracticable for Indians to live on allotments, (2)
sandy soil drifts with the wind so that land which is possible of
cultivation one year may be too arid the mext year, (3) allot-
ments are not nceded to keep white settlers out Decause “no
white man would cver undertake to settle on any of the land
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available for allotment,” (3) allotments are not suitahle for a
tribe such as the Hopis which live under a communal system,
and if allotments in severalty were imposed, thrifty Indians would
prosper and others would become poverty stricken and publie
charges.

Lawshe's recommendations were aceepted and, on Marech 31,
1911, Murphy was directed to discontinue allotment work. No
allotments under this sccond allotment program were approved.

6.

From the End of the Second Allotment Period,
in 1911, to the Act of May 25, 1918

In his letter of Februavy 14, 1911, recommending discontinu-
ance of the second allotment projeet, Superintendent Lawshe had
observed that the only valid argument which could be made in
favor of allotments “is that it would put a stop to the gradual
enerouchment of the Navajos upon the Hopi penple.” In Lawshe's
view, a hetter way to solve that problem “would be to divide the
Reservation itself, setting apart a definite portion of the land
for the Hopis alone, assiening the rest to the Navajos.”

On March 25, 1911, Lawshe wrote to the Commissioner, eall-
ine attention to uncertainties as to the boundaries of the “Mowjui
Reservation.” He stated that several delegations of Navajo In-
dians had latelv visited him at the ageney to make inquiries as
to the location of the houndary.

Responsive to this report the Commissioner of Indian Affairs
wrote to the Clommissioner of the General Land Office. under date
of April 17, 1911, to request that before the surveyors leave the
area heeause of the discontinuance of the allotment work, they
survey and mark out the houndary lines of the “Moqui Rescrva-
tion.” Commissioner Valentine wrote that this work should he
dome “so as to be able to settle disputes between the Moqui
Tndians and the Navajo Indians as to the lands.”

Just as the continuance of the second Hopi allotment project
hrought to light perplexing problems, so did its diseontinuance.
On November 14, 1911, William E. Frecland, the Ilopi school
superintendent at Oraibi, wrote to Leo Crane, the then super-
intendent at Keams Canyon, calling attention to the fact that
a number of Hopis of that village, upon the urging of Special

FCHP01126



141

Allotting Agent Murphy, had sought to reéstablish themselves
helow Burro Springs, about fifteen miles southwest of Oraibi.

Murphy had given them to understand that the new locations
would he allotted to them, and their old lands which they had
tilled for generations were given to other Indians. But when
these Oraibis tried to huild their new homes Navajos who were
already there objeeted and threatened violence. Then the Cov-
crnment discontinued the allotment program and the Oraibis
were not awarded the promised lands. On November 20, 1911,
Jrane wrote to the Commissioner for instruetions. As one possihle
solution he recommended a “marked and definite division of the
Moqui Reservation.”

Crane received no reply from the Washington offiece until
February 10, 1912, In a letter hearing that date, Sceond As-
sistant Commissioner C. F. Mauke stated that the problem had
heen nnder consideration but that more information was needed.
He requested that Crane, working with Freeland, snbmit addi-
tional data and detailed recommendations, Hauke told Cranc
that the Oraibi Mapis in question should be told that Washing-
ton “will do its utmost to sce to it that they will be allowed
tn oceupy and eultivate the lands assigned to them.”

Crane was further advised, however, that the Indians should
net le told anything “in regard to the proposal to divide the
reservation.” Hauke also wrote that, in considering this propnsal,
“due weight should be given to the faet that the reservation
was created primarily for the Moqui (Hopi) Indians, though
it was also provided that the Sceretary of the Interior might
in his diseretion settle other Indians thercon.”

In his annual report for 1912, Tieo Crane, who had served as
Superintendent of the Hopi schools and ageney for one year,
stated that the Hopi people were surrounded hy Navajos, and
that “these Navajos were permitted to remain on the reservation,
having a right of occupancy when the reservation was created
by Executive Order of December 16, 1882 This is the first
justaneec in which any Covernment official expressed the view
that Navajos living in the reservation area at the time the 13882
executive order was issued, thereby gained a right of occeupancy.

Tn his 1912 report Crane also noted that the eattle and sheep
of sueh trihes, using common grazing lands, were constantly
damaging the eunltivated fields of the other tribe. Complaints
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rosulted which Crane found most perplexing to solve. He there-
fore renewed a recommendation which he had previously made,
and which Superintendent Lawshe before him had made, that
the rescrvation be divided so that there would be a separation
of the Indians’ interests.

Tt was apparent that the old Parker-Keam circle boundary
of thirty wvears earlier had long heen disregarded. Crane might
not even have been aware of this earlier attempt to divide the
reservation. He stated, in connection with his renewed recom-
mendation, that “no separation can be made to conserve to the
Iopis sufficient grazing lands and water without the ejectment
of Navajos from ocenpancy rights that have been assumed for
years and in some measure recognized by the Department.”

Nothing came of Cranc's latest suggestion that the 1882 reser-
vation he divided. Two vears later work was undertaken by the
Land Division, to develop additional springs for the Hopis. On
Mav 26, 1914, . ¥. Reobinson, Superintendent of Irrigation for
the Land Division. while enzaged in this work, wrote a lengthy
letter to the Commissioner of Indian Affairs concerning Navajo
encroachments upon the Hopis.

He stated that with the development of wells and springs and
the natural inerease of their flacks, and because of the worn-out
condition of the grazing near their mesas, the Hopis now desired
to move ont further with their livestock. But they found that
the “thrittv and pnshing Navajos have prcempted their land and
water and by gradual bhut continued enereachments has [sie]

liemmed them n, . ."”

In his letter Robinson stated that Navajos were occupyving some
three hundred choice allotment sites which had been granted
to them on the reservation, but which had never been approved.
Characterizing the Hopis as peaceful and submissive, Robinson
reported that they were discouraged “and feel that they are
heing crowded to the wall. . . .77 Robinson coneeded that there
were many things in connection with the administration of the
affairs of these Indians whieh he was pot aequainted with - and
that he had no practical remedy to offer.

As one possible solution, however, Robinson suggested  that
available land and springs to the south be acquired for the
Navajos and that they be moved off of the-1882 reservation: The
Chicf of the Land Division, upon receiving a copy of Rohinsen’s

FCHPO01128



143

ietter, wrote a memorandum in which he stated that “This same
condition of affairs has been reported to the Offiec several times
during previous years. . .” The Office of Indian Affairs trans-
mitted a copy of Robinson’s letter to Superintendent Cranc at
Keams Canyon, with directions to furnish a prompt report and
recommendations.

In his report of June 22, 1914, submitted in response to these
instruetions, Crane wrote: . . . The Excentive Order of 1882
sets aside specifie lands to be used as a reservation for the Hopi
Indians "and such other Indians’ as it may he found nceessary
to maintain therecon in the judgment of the Scerctary of the
Interior. Those Navajoecs who resided on the reserve at that time,
had a right of ceenpaney, and it is not understood that this right
has diminished. . . . The Navajo has been permitted under law to
remain thercon, and he must be ecommended for nsing and in
a comparative sense growing rich on the part of it allowed
him;. . . . '

b3

Cranc in cffect stated that the Hopis were to blame for their
present trouhles, having orviginally had the samc opportunity
as the Navajos. Whercas the Navajos had an “industrious push-
ing nature,” the Hopis, through indifference, timidity or super-
stition, persistently ciung to the mesas. This had resulted in
the denuding of nearby grazing lands and the Hopi now finds,
said Crane, “that to proeure good grass he must go omto those
lands the Navajo has used for generations and protected by
frequent movement of herds.”

According to Crane the Hopis then had praetically all the
water and no grazing, while the Navajo had sufficient grazing
for his large herds in an almost waterless territory. Crane stated
that for thirty years the Government “has lavished its help upon
the Hopi and has done practieally nothing for the Navajo on
this reserve. . . .” Ile called attention to Lt. Plummer’s letter
of Max 30, 1894, which he interpreted as recognizing that Navajo
Chief “Comah” and his people were entitled to the arca adjacent
to Comah Spring, and stated that, in view of that letter, to drive
tha Navajos from that location “would mean war.”

Crane rccommended against moving the Navajos from the
reservation but suggested, instcad, that the Government help them
develop water “in the so-called ‘Nuvajo scetions’ of the Moqui
Indian Reservation.” Crane cxpressed the view that the Hopis
would probably not use the whole reservation if it was placed
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Der. 270,275 entirely at their disposal. As will later he seen, Crane subse-
quently changed his mind as to whieh tribe was to blame for
the troubles on the reservation.

Once more a pressing problem, presented from the field, con-
cerning which the Washington office sought and received detailed
information, was permitted to go unsolved. Robinson’s urgent let-
tor of May 26, 1914, concerning Hopi grazing problems, regarding
whiclh Crane had made a delailed rveport on June 22, 1814, was
apparently “pigeonholed.”

Del. 253 A vear later Crane. apparently now more sympathetic to the
Hopis' grazing problem, complained of the failure to issue
directions which would bring relief. He stated that the problem

Def. 254 was becoming “acute, as vespects the depredations of the Navajo
Indians upon Hopi herds, and general differences arvising heeause
of over-lapping grazing arcas.”

Crane suggested that the problem he met by regulating and
fixing definitely the aveas within the 1882 reservation to be used
- by the Hopis and Navajos. Cranc reported that Navajos were

Def. 254 seriously impeding advaneement of the Hopi people in the holding
of the best grazing arcas,

Crane also recommended that a delegation of Hopis be sent

Det. 254 to Washington at Ciovernment expense to confer with the Office
of Tndian Affairs concerning their problems. Cranc further sug-
gested that if this was not deemed practieable, a council of Hopis
and Navajos be called so that the problems ean be diseussed
“and an equitable fixing of boundaries on the reservation made.”
Adhering to his understanding of the 1852 executive ordey, first

Def. 259 enunciated hy him in 1912, Crane said: “Owing to the language
of the BExceutive Order creating the reservation in 1882, it would
seem there is no authority for the deportation of the Navajoes
nor is there any loeation to which they might he deported.”

Oun July 22, 1915, Assistant Commissioner E. B. Merritt re-
plied to Crane, stating that his suggestion that a council of Hopt
PIL 210 and Navajo Indians be called was considered advisable. Crane
was instructed to submit detailed plans for such a project. For
some undisclosed reason no council was called nor was any other

solution of the Hopi grazing problem undertaken at that time.

On April 6, 1916, the then Congressman Carl Hayden, wrote
o the then Commissioner, Cato Sells, telling of reports he had
received concerning unmsatisfactory conditions on the “Hopi”
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Reservation. It was his understanding “that the Navajoes are
erowding in upon these inoffensive people and are depriving them
of the use of considerable areas that are necessary for grazing
their flocks.” Congressman Hayden expressed the view that it
would be well to have a part of the present Mogquni Reservation
set aside for the exelusive use of the Hopi Indians.”

Hc further suggested that a representative of the Office of
Indian Affairs be sent “into Hopi couniry with directions to view
this problem in all of its phases . . .” Commissioner Sells replied
to Mr. Hayden that a “dependable man” would be sent to the
reservation for the purpose of making a thorongh investigation.
Inspector H. S. Traylor was assigned to make this investication
and report. Traylor submitted his report on June 6, 1916. He
stated that the Congressman’s accnsations concerning the Nav-
ajos’ encroachment upon territory rightfully bhelonging to the
Hopis were true. Calling attention to the arid nature of the area
and the faet that springs and wells were sparse, Travlor said
that: “To sccare this water to supply his flocks and herds the hold
Navajo has occupied the greater part of these washes and foreed
the Hopi back to the mesas upon which he has his villages.”

But Traylor placed mueh of the blame for Navajo encroach-
ments upon territory “rightfully” belonging to the Hopis, upon
the Hopis themselves. He characterized the Hopi as “the most
pitiable and contemptible coward who now lives upon the face
of the earth.”

“Were he otherwise than the coward that he is,” Traylor con-
tinued, “he would prefer to die fighting rather than to surrender
the resources of his territory to an enemy.” Traylor also reported
that the TFlopis of those days were weak in other respeets.
“(T)he Hopi in his love for company, associations, dances, re-
ligious vites, and immoral orgies, has preferred the mesa top
with its barrenness and lack of sustenance to the watered and
grassy valleys of the washes,” Traylor stated.

According to Traylor the Navajos were bold, courageous, ag-
gressive, shrewd and keen, good business men, and uncemplain-
ing when the fight went against them, while the Hopis were
degenerate in mind and character, cowards, and unprogressive.
“(0)ne cannot help sympathizing with the Navajo,” Traylor
said, but added, “While our sympathies are with the Navajo,
it is easily aseertained and recognized that he has made an
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unjust encroachment upon the territory set aside for the
Hopi . . .7 .

Def. 259 Traylor called attention to desirable grazing land lying to the
west and south of the 1882 reservation, and suggested that some
of the Navajos might be persuaded to move there. He expressed
the view that the Hopis neceded a territory which reaches from
Keams Canyon to fifteen miles west of Oraibi and twenty miles
north and south of First Mesa. This would give them a land
approximately forty-five miles in length and forty in width, or
ahout half the size of the entire reservation.

Traylor proposed that this area be set aside for the use of the
Hopis for ten vears. If, at the end of that period, they had not

Def. 260 quit the mesa tops and built up their herds and flocks to an
extent which would justify them in having that muech land,
Traylor thought that the Navajos should again he permitted “to
occupy and forever keep it.”

Det, 256 In his report of June 6, 1916, Traylor evidenced the samec
understanding as to the 1882 executive order that Supt. Leo
Crane had manifested. He stated: . . . the Executive Order
setting aside this reservation states that it was done for the
exclusive use of the Hopis and such other Indians as may be
residing there. The Navajos were the occupants of at least a part
of this territory before the Exeentive Order was made, and there
is no doubt that thay are entitled to a part at this tine.”

Def. 270 On August 11, 1916, Hopi Supt. Crane received instructions
from the Commissioner’s office inm which reference was made to
the Traylor report of two months earlier. Until some plan could
he worked out wherehy the Navajo-Hopi situation might be im-
proved, Crane was told, he and his staff were to use every means
at their command “to prevent further encroachment hy the Nav-
ahos upon the area referred to by the Inspector, but without
bloodshed or general disorder.”

Crane was also directed to encourage the Hopis to leave the
PIr. 221223 mesa tops for other places on the reservation. These instructions
did not coustitute a disposition of Inspector Traylor’s recom-
mendations of June 6, 1916, as Crane pointed out in a letter to

the Commissioner dated January 24, 1917,

PIf. 223 On Mareh 3, 1917, Assistant Commissioner Merritt advised
Crane that Inspeetor Traylor’s report was still under considera-
tion, but indieated that the “situation is one of great perplexity.”
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Nothing further came of the Travlor report and recommenda-
tions. '

When the Hopis, encouraged by the Government, hegan moving
down off of the mesas, or at least extending their gardens, frietion
with Navajos was naturally increased. This was in addition to
the friction eaused by the extension of Hopi livestock operations.
In some instances this caused established Navajo farmers to give
way and move back.

Typical of this was the experience which Asdzaan Tsedeshkidni, R. 754,756
a ninety-year-old Navajo woman, and her family had. They were
living near Beautiful Mountain, she said, and developed a spring
close by, “when we have heard the rumbles of the Hopi hoecs,” R.766
as the latter hegan devecloping little farms in the area. So she
and her family moved across Dinnchito Wash.

In Deeember, 1917, at a hearing before a subeommittee of the Det. 264
House Comunittee on Indian Affairs having under eonsideration
the current Indian appropriation bill, Congressman THayden
called attention to the Hopi problem and asked whether the
Indian Office had considered the advisability of giving the Hopis
a definite area of land which they would not have to share with
any other tribe. Mr. Hayden disputed Acting Commissioner Def. 265
Merritt’s statement at the learing that the area was sct aside
primarily for the Hopis, saying “the proelamation said ‘for the
Moqui and other Indians,’ so the Navajo have a right under the
law to go in there . . .”

At this hearing, Mr. Hayden suggested that the matter be
investigated, the tribes consulted in an cffort to reach an agree-
ment, and a division of lands be earried out by a new executive
order. Assistant Commissioner Merritt stated that his office had
“not considered seriously the question of excluding the Navajos
from the arca,” but would now have the matter thoroughly in. Def.265
vestigated to sce what could be done. On January 31, 1918, the
Office of Indian Affairs asked Supt. Crane to make such an Det 266
investigation and submit a full report,

Crane’s report was submitted on March 12, 1918. Early in the Def. 266
report Crane repeated the samc view concerning the objectives
of the 1882 order as he had expressed in 1912 and 1914, “The Def. 268
language of the cxecutive order of 1882,” he wrote, “praetically
guarantees to those Navajos or other Indians residing on Moqui
at that time equal rights with the Hopi.”
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Sinece then, according to Crane, the Hopi population and live-
stock (except for cattle) had remained practically stationary,
while the Navajo population had inereased and the Navajo live-
stock holdings had increased fivefold. Part of the increase in the
Navajo population had been due to influx from outside the reser-
vation, according to Crane. Intermarriage between Hopis and
Navajos had also occurred, he reported.

Crane stated that a few Navajos had documents issued by
former Indian agents “to hack their claims.” The deseribed cir-
cumstances, Crane said, “present the first great har to any whole-
sale removal of the Navajo from the Moqui Indian Reservation.”

It was Crane’s view, expressed in this report, that the Hopis
must be strietly ruled or in a decade they would be “back where
they were in 1850." The Navajos, on the other hand, “are in-
different to regulations at best, and the younger generations de-
fiant and undisciplined savages.”

Stating that thirty years of agency effort had been devoted
almost entirely to the Hopis, Crane said that the Navajos had
heen given only implements. “The (Government sinee 1868 has
neither sought to ednecate or rule them,” Crane complained, and
added, “TI can find but few instances where any Indian Agent at
Moqui has been supported in his troubles with the Navajo. The
indifference during the past 11 years has been most marked.”

Assuming that the whole reservation contained 3,800 square
miles, Crane stated that the entire northern half, roughly two
thousand square miles, was in Navajo hands. About three hun-
dred square miles of this portion, located in the northwest corner,
was under the western Navajo Agent, Crane reported, “and the
Hopi would not use (could not) that section if presented with it.”

Fourteen years later, in his report of January 1, 1932, H. J.
Hagerman confirmed this information coneerning administration
of the northwest corner of the 1882 rescrvation, He wrote: “That
part of the area deseribed in the 1882 order which is situated
in the northwest part of the tract beyond the Dot Klish Canyon
is now attached for administrative purposes to the Western
Navajo jurisdiction.”

Crane stated that, of the remaining 1700 square miles in the
northern half of the reservation, about half is so mountainous
that it cannot be grazed the year round. Therefore, according to
Crane, the Navajos occupying the northern half of the reserva-
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tion “are reduced to about 900 square miles of debatable grazing
during the winter,” the whole ares being available to them in
late spring, summer and carly autumn.

In the southern half of the reservation, Crane stated, the Hopis
utilize about six hundred square miles. He added that this area,
having been “used up and ruined by the Hopi because of years
of restriction . . . is entirely too small for their immediate needs.”
As to the rest of the southern half of the reservation, about four
hundred square miles was barren or worthless and the rest was
occupied by Navajos, Cranc stated. Therefore, according to his
estimate, the Hopis were using and occupying six hundred square
miles and the Navajos twenty-two hundred square miles, inelud-
ing the three hundred square miles in the northwest corner. The
remainder was, according to Crane, unusable,

Crane expressed the view that the Hopi had been disciplined
and advanced and had prospered because he could be reached.
The Navajo, on the other hand, “may encroach, rob, kill eattle,
ete., and then has 3,200 square miles of most inhospitable country
in which to hide away.” Thus indicating a rather complete change
of position as eompared to the views expressed four years earlier,
Crane also added that the Navajos “have never respected any-
thing save one thing—the uniform of the United States Cavalry.”

Speaking with courage to his superiors, Crane stated: “In so
far as the law-and-order situation on the Mogui Reservation con-
cerns Navajos, this ageney has had absolutely no support from
the Indian Office. An offictal letter stating that ‘It is a very per-
plexing question’ is not support.” Crane documented this seetion
of his report with numercus references to field requests of the
Washington office for support and action, some of which went un-
angwered, others receiving long-helated and equivoeal veplies, and
none resulting in tangible assistance. Crane spoke of the law-
and-order problem beeause, in his view “It is idle to consider the
rearranging of a map if one can not compel the Navajo to
respect the map. . . .”

The solution which Crane scemed to favor was to set aside
a block of 1,250,000 acres of the reservation for the exclusive use
of the Hopis, as Traylor had reeommended. If this were attempted
the lines of such an area, Crane stated, should be marked hy
heavy conerete monuments, and a determined foree of range
men shonld exercise surveillance. To further ease the policing
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problem, Crane suggested that a complete census of the Navajos
he taken and all those who had “drifted in” since 1882, should
he compelled to seek their former homes outside the 1582
reservation.

Crane’s comprehensive report was reviewed by personne! in
the Washington office. One intra-office memorandum carried the
suggestion that Crane he given a survevor and ecrew and in-
strueted to mark off a restrieted area such as Traylor had recom-
mended. But, again, nothing was done. On May 5, 1918, Crane
reported at length concerning Navajo depredations and the need
of effective enforeemont.

On May 23, 1918, 40 Stat. 570, 25 U.S.C. § 211, was cnacted
prohibiting the creation of any Indian reservation or the making
of any additions to existing reservations in the States of New
Mexico and Avizona, except by Aet of Congress.

~

{.

From the Act of May 25, 1915,
tn the Act of March 3, 1927

On August 23, 1918, Crane again reported at length concern-
ing Navajo depredations and the need of effective enforcement.
On September 10, 1918, H. F. Robinson. Supervising Engineer
at Albuquerque, New Mexico, sent the Commissioner a similar
report, stating that the ‘‘encroachments of the Navajo Indians
on the lands occupied by the Hopi Indians on the Moqui Reser-
vation in Arizona is hecoming more acute, . .”

=

In commenting upon Robinson’s report, the Chief of the Land
Division correetly quoted the wording of the 1882 order and
stated :

“Tt will he contended that the Navajo Indians who were
residing on the Moqui Reservation at the time of the execu-
tive order. had a rvight to remain thereon; and doubtless
their numbers have increased by the normal method of
inereasing population.”

On May 18 and 19, 1920, hearings were held at Keams Canyon
before a subcommittee of the House Committee on Indian Affairs,
Rohert B. L. Daniel, who was then the Hopi Superintendent,
stated that five day-schools were then being maintained there for
the Hopis only. Daniel stated that the only reason he could give
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for this differenee of treatment was that the Navajos were no-
madie and could not attend a day school.

Daniel was asked what rights the Hopis had to an enlarged
acreage in the reservation. This colloquy then oceurred:

“Mr. Daniel. The reservation was ereated by executive Def. 279
order for the Hopi Indians, and the usual jigger in all
matters pertaining to Indian reservations slipped in in the
form of ‘such other Indians that might helong on the reser-
vation.” Mr. Carter. That lets the Navajo in? Mr. Daniel.

That lets the Navajo in. It happened at that time that there
were practically as many Navajos on the rescrvation as
Hopis.”

Daniel was then asked whether the Hopi-Navajo problem wag Det. 279
“subject to regulation” hy the department without legistation by
Congress. Ie replied in the negative. Congressman Havden con-
firmed this view, the following exehange taking place:

“Mr. Hayden., No. Congress has recently passed an act Det. 280
to the effect that the President should no longer create or
enlarge any Indian rescrvation withont authority of Con-
eress, so that the status of all reservations was theveby
fixed, and to ereate a reservation oul of part of another one
would require a congressional aet. Mr. Elston. When this
small rescrvation, cspeeially for the Flopis., was created and
with the ‘jigger,” the status of all Navajos within this reser-
vation was fixed, had thev a right to be there? Mr. Hayden.

Yes.”

In his annual veports for 1920 and 1921, Superintendent Daniel
stated :

1020: % . . the Navajo population has eneroached upon

the Hopi Indians until thex arc confined to less than 600

square miles. The Navajo is aggressive, the Tlopi is not: as

a result of whieh the Hopi is gradually heing deprived of

his water, land and pasturage. Unless positive corrective

measures are taken by the Government, the Hopi Indians

will soon he a charge npon the Government ov objects of
charity for the public to consider.” Plt. 260

1921: ¢, . . the Navajo enercachment upon the Hopi con-
tinues without any evidence of Government intervention. For
years so much has been said on this subject without results,
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it seems a waste of time to repeat the same old information
every year.”

No aetion was taken by the Washington office. By Oectober,
1021, the 1882 reservation was said to be occupied by 2,236 Hopis
and 2,700 Navajos. (iovernment schooling was then heing pro-
vided for 563 of the 648 Hopi children at five day schools on
the reservation, and at non-reservation schools. Fifty of the six
hundred Navajo children on the reservation werc being given
schooling, all of them off of the reservation. The Hopi boarding
school at Keams Canvon had heen discontinued, as unsafe, scveral
¥Years previously.

On October 15, 1921 General Hugh L. Scott, a member of the
Board of Indian Commissioners, reported that the Navajos were
then encroaching upon the Hopis as they were when he was m
the area in 1911. “The Hopi looks in vain,” he wrote, “to the
Department for protection for although aware of this condition
for many vears the (iovernment has continued to neglect its duty
in providing a remedy.”

General Seott later ealled upon the then Indian Commissioner,
Charles H. Burke, to discuss the matter. As a result, Burke, on
November 28, 1921. directed Inspector L. A. Dorrington to visit
the reservation and make a thorough investigation, followed by
a repert and recommendations. Dorrington’s report was not to he
forthcoming until January 7, 1925.

In his ammual report for 1922, Hopi Superintendent Daniel
sugzested that a rectangular avea within the reservation, cont-
prised of twelve hundred square miles as compared to the six
hundred square miles the Hopis were then occupying, he set
aside for the exclusive use of the Hopis. Under this plan the
remaining 2,663 square miles, as the Superintendent computed
it, would he set aside and designated as Navajo territory.

In the summer of 1924, the boarding school at Keams Canyon
was reconstructed as a school for Navajo children. The Hopis
immediately protested use of these facilities located on the 1882
resorvation for Navajo purpeses. On July 16, 1924, the then
Hopi Superintendent, Edgar XK. Miller, transmitted this protest
to the Commissioner. In doing so, Miller indicated that antag-
onism still existed between the two tribes on the reservation and
added: “. . . there must be something done that will set these
tribes right as to the poliey of the office in the miatter.”
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Upon receipt of the Hopi protest, the Commissioner requested
the Inspection Division to advise him whether the Navajos were
on the reservation by authority in any form of the Secretary
or whether they had just loecated thereon and acquired their
“rights’” by sufferance. The Inspection Division, in turn, asked
the Land Division to look into the matter “thoroughly” and sub-
mit a memorandum.

In the Land Division’s answering memorandum, written on
July 26, 1924, it was stated by Mr. Marschalk, Chief of that
division: “Tt does not appear that the Navajoes have at any time
heen espeeinlly authorized by this Department to oceupy and
use any part of the Moqui Reservation, but they have simply
heen allowed to remain by sufferance, although as hefore stated,
the order of 1882 would seem to include them, or at least those
who were there at that time.”

Thus, after corvrectly quoting the 1882 order in this mem-
orandumn, the Land Division reached the conclusion that the
order was iniended to confer immediate rights on Navajos oec-
cupying the reservation at that time.

Under date of September 29, 1924, Commissioner Charles H.
Burke wrvote to the Hopi leaders in answer to their protest
azainst estahblishing a Navajo boarding school within the reserva-
tion, at Keams Canvon. The Commissioner first stated that the
records of his officc show that “from the earliest times there have
been both Hopi and Navajo Indians in the territory known as
the Hopi reservation.” Then, after eorreetly quoting the pertinent
part of the executive order of 1882, the Commissioner wrote:
“Tt is helieved this language was intended to permit Navajo
Indians who had lived on the reserve for many yvears to continue
there.”

Burke nlso stated, in his letter of September 29, 1924, that
Hopi children were heing adequately educated in five day sehools
on the rveservation, and at non-reservation schools. He further
stated that heeause Navajo parents ‘“move ahout so¢ much,” day
sehools were not practicable for their children and that was why
a boarding school was being established for them at Keams
Canyon,

On January 7, 1925, A. L. Dorrington, who signed “Formerly
Inspector,” made the report which had bheen requested of him
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in November, 1921. At the outset he repecated the old story:
#  _ the Navajo Indians do not recognize any houndaries and
have persistently and continuously for fifty years or more erowded
the Hopi Indians back and hack, until they are now confined to
comparatively small avea immediately adjoining their mesas. . 7

Dorrington thought the Hopis might be somewhat to blame
for their plight because they had not asserted their rights throngh
diligent effort to use the land. While Navajo encroachments on
the range had continued, Dorrington found that velations hetween
members of the two tribes were otherwise friendly, with consid-
erable visiting of Navajos in Hopi homes, and Navajo attendance
at Hopi dances. Dorrington found that the Hopis continued to
claim the whole 1882 reservation.

It was Dorringten’s recommendation that a rectangular area
within the reservation comprising twelve hundred square miles
he set aside exclusively for the Hopis. The remaining 2,663
square miles of the reservation to be designated for the exelusive
use and benefit of the Navajo Indians “rightfully belonging to
the Moqui reservation.” This was, as Dorrington pointed out. the
samg suzgestion Hopi Superintendent Daniel had made in 1922,

Dorrington thonght that the twelve hundred square miles
should he set aside for the Hopis with the understanding that
within a reasonable, speecified, time they would, exeept for the
aged, abandon their mesa villages and establish permanent homes
in the vallevs. Dorrington believed that in order to effectuate
this plan it would be necessary to assist them with home build-
ing and new school arrangements.

He alsa stated that in order to insure unmolested Hopi oceu-
paney of the vestricted area whieh he proposed, “necessary action
shanld he taken as will eause all Navajo Indians now encroaching
upon the Hopis to return to the respective localities from which
thev drifted, viz: Moqui, Navajo and Western Navajo reserva-
tiong and Public Domain.” The twelve-hundred-square-mile area
which Dorrington recommended would be entirely in the ecentral
part of the southern half of the 1882 reservation.

The Assistant Commissioner requested Hopi Superintendent
Miller. who had heen at the reservation about sixteen months,
to submit his recommendations eoncerning the Dorrington report.
These were forthecoming on February 27, 1925. In his opinion,
Dorrington’s report presented only the Hopi's side of the con-
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troversy and his proposed solution would cause more trouble
and friction than had ever before heen evident.

Miller proposed that the matter be carefully investigated by
“outside” officials before any action was taken, and that the
Navajo's “side’” he as completely and thoroughly considered as
the Hopi's side. Miller reported that during the last twenty years
Navajos had been giving way to the Hopis on the reservation and
that the Hopis had prospered and spread out during that peried.

Tt was his opinion that establishment of lines suggested by
Dorrington wonld mean confiseation of property “for a number
of prominent Navajos who have been within the confines of the
reservation as long as any Hopi.” Miller minimized the amount
of trouble then heing experieneed saying that a nmumber of Hopis
now live among Navajos “in peace and prosperity.”

The Superintendent derided the notion that the Hopis would
leave their mosa villages, exeept by foree. He also thought any
attempt to divide the reservation would be impracticable beeause
it would nceessarily dispossess many Hopi and Navajo homes.
Miller was later to change his mind as to this.

The reference in Miller’s report, to joint use of sheep dipping
vats on the reservation indieates one more respeet in which the
Ciovernment was now assisting Navajos as well as Hopis, within
the 1882 areca.

Miller’s critical comments eoncerning the Daniel-Dorrington
proposal apparently brought that suggested solution to a stand-
still. Nearly a vear later, on Fehruary 3, 1926, Supt. Miller
requested the Commissioner to send a party out to locate and
definitely mark the boundary lines of the 1882 reservation. This
request was rejected by Assistant Commissioner Mervitt.

On March 31, 1926, Senator Ralph H. Cameron wrote to the
Commissioner stating that four Hopi chiefs had waited upon him
in Arizona the previous summer. They had renuested that cither
the President or Congress act to make the 1882 reservation “an
entire Hopi reserve,” and requiring Navajos residing therein to
move “to their own reservation,” Senator Cameron reguested
the Commissioner to write to him concerning the matter.

Commissioner Burke replied on April 13, 1926. Ineorrectly
quoting the executive order he stated that the reservation had
been set apart for the use and oecupancy ot the Hopis “and such
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other Indians as the Secrctary of the Interior may designate.”
Burke continued: “There were undoubtedly some Navajo In-
dians living on this land before the reservation was sct apart;
others have gone there since and settled. Their rights must be
carefully considered.” Burke expressed the further view that
while there were some difficulties between members of the tribes,
“nome of the trouble scems to he serious, and it is believed that
any attempt to remove the Navajos would cause more trouble
and friction than is the case at present.”

By the Act of March 3, 1927, 44 Stat. 1347, 25 U.S.C. §398d,
changes in the houndarics of reservations created by executive
order for the usc and occupation of Indians were prohibited,

except hy Act of Congress.

8.

From the Act of March 3, 1927, to the
Second Hagerman Report, January 1, 1932

On November 19, 1927, two and a half years after he had
reported that any division of the 1882 reservation would he im-
practicable, Supt. Miller changed his mind. In a letter of that
date, addressed to the Commissioner, Miller stated that “the time
is opportune to make some preparation for segregating  the
Navajos and Hopis.” He stated that four years’ study had eon-
vineced him that “the thing will have to he done.”

The principal motivation for this change of position appears
to have been the fact that the Hopis were “branching out,” thus
increasing friction between the two Tndian peoples. Commis-
sioner Burke replied on December 10, 1927, ealling attention to
the faect that Miller’s new recommendation was contrary to that
which Miller had made on February 27, 1925. Miller was called
upon to submit a more detailed report.

Miller made this report on January 16, 1928, Miller crrone-
ously denied that he had changed his views but then went on to
explain the change of cireumstances whieh now led him to ree-
ommend a division of the reservation. Among these, he said, was
the fact that the Hopis had “spread out” since early 1925, eaus-
ing increased friction with the Navajos.

Another new development, aceording to Miller, was the “strong
and growing disposition among Navajos off this reservation to
Jeave other parts of the country to take up residence on the
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reservation. . .7 A third new fuetor was the increasing bold-
ness of the Hopis in asserting their elaim to the entire 1882
reservation. A fourth new eirecumstance was the Hopi dis-
pleasure at the opening of a Navajn hoarding sehool at Keams
Canyon.

Miller mentioned, as a fifth new development, “the granting
of part of the Hopi reservation to Western Navajo for admin-
istrative purposes.” Miller also frankly stated that the Hopis
thought he favored the Navajos “because I am trying to en-
courage the progress of both tribes.” Here was another indiea-
tion of a new official disposition to treat hoth tribes as having

“equal rights,”

Miller expressed the view that the hest way to accomplish a
segregation might. possibly he by cast-and-west lines thvough the
reserve, giving the Hopis the middle section and the Navajos the
north and south sections.

He thought an exclusive FHopi ageney should then Dbe estal-
lished for the middle section, with the northern section coming
under the Western Navajo Agency and the southern seetion
under the Leupp Navajo Agency.

Miller stated that he had tried to keep the agency at Keams
Canyon “neutral and administer the affairs of DLoth tribes in an
impartial manner,” but “unfortunately” his predecessors had
regarded the Navajos as aggressors and had favored the Hopis.
Tt was thus Miller’s view that the agency at Keams Canyon had
heen given the dnty of looking after Navajos within the res-
ervation,

On April 13, 1928, Assistant Commissioner Merritt vequested
Chester . Faris, Distriet Superintendent at the Southern Puchlo
Ageney, Albuquerque, New Mexico, to make a careful investiga-
tion and a detailed report concerning the proposal for a division
of the 1882 reservation. Faris submitted this report on May 12,
1928. He recommended agoinst any division of the reservation
as likely to aggravate rather than ameliovate conditions.

It was Faris’ view that such a division would in any event be
impracticable unless a stoek-proof fence was built, or close-line
riding at “prohibitive” cost was carried on. Faris favored
Miller’s eurrent efforts to settle small groups of Hopis or Navajos
on the so-called “neutral” zone of 150,000 acres of grazing lands,
adjacent to suitable water supplies. This effort should be sup-
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plemented, Faris urged, by range improvement, water devel-
opment, reduction and elimination of unprofitable stock, and home
building.

The Washington officc took ncarly two yvears to decide what
to do with Faris’ 1928 rcport. Before making that deeision,
Clommissioner Charles J. Rhoads and Assistant Commissioner J.
Henry Secattergood visited the arca. On March 14 and April 16,
1930, Commissioner Rhoads wrote concerning the matter to Faris,
and to H. J. Hagerman, who oceupied the position of Special
Clommissioner to Negotiate with Indians on the Status of Navajo
Indian Reservation Land Acquisitions and Extensions.

He requested them, in cooperation with the superintendents of
the Hopi-Leupp-Western Navajo Reservations, to make a study
of the Hopi-Navajo controversy and to recommend what action
should be taken in scttlement of that controversy. The Commis-
sioner also authorized A. (. THutton, Agricultural Extension
Agent, to make an independent investigation and report to
Hagerman,

As a part of the investigation, Hagerman and Field Repre-
sentative H. H. Fiske were authorized to call a confercnce of
Hopis and Navajos. In an apparent further efiovt to mohilize
all possihle sources of information on the subject the Commis-
sioner, on May 12, 1930, sent a telegram to Fiske, asking him also
to report on the Hepi-Navajo controversy.

On June 12, 1930, A. (. Hutton submitted to Hagerman and
the Commissioner, the report which had heen requested of him.
He stated that there were then about 2,600 Hopis and 3,550
Navajos within the 1882 reservation. Hutton reported that the
areas used hy the two tribes were heavily overgrazed but that
there was very little Navajo encroachment upon the Hopis. Quite
to the contrary. Hutton wrote, the Hopis were moving into areas
which the Navajos had occupied tor several years.

Hutton recommended against a division of the reservation and
also thought that the construction of drift fences was not the
correct solution. He believed that it might help in silencing Hopt
claims to the whole reservation if the name of the reservation
werc changed. Hutton also favored a program to improve the
livestock being grazed on the reservation.

In Supt. Miller’s annual report of June 30, 1930, he stated
that he was still for scgregation and believed “the time has
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arrivad  for serious eonsideration of the matter and final
action. . . HMe also wrote that the Hopis were getting “so
unfair and troublesome and so antagonistic to our ageney regu-
lations” that they would have to be mled by a firmer hand in
a territory all their own, if possible.

Ahout the same time that this report was submitted, Miller
wrote to the Commissioner transmitting a petition signed by a
number of Hopis, together with a sketeh showing land elaimed
by them. These lands included not only the 1882 reservation
bhut praetically the entire Navajo Reservation and considerable of
the public domain.

This was the first of many instances to follow in which,
during conferences, and in communications concerning this con-
troversy, some ot the Hopis claimed lands greatly in excess of
the 1882 reservation area. These exaggerated claims ave explained,
as Dr. Harold S. Colton later told a Scnate subcommittee, hy a
desire on the part of so-called “orthodox™ Hopis to own or
control the holy places and shrines where groups of Hopis had
worshipped for eenturies past.

These shrines are found from Navajo Mountain to the little
Colorado, and from the San Franeiseo Mountains to the Lucka-
chnkas. The Hopi village of Hotevilla, basing its position npon
an ancient stone record in the possession of the village chief,
apparently elaiimed the North Amecrican continent, from ocean
to ocean.

Wrhile these elaims to an extended area were hased on Hopi
tradition, the fact that claims based on ancient vites were made
wits Dy no means unigue with the Tlopis. It was common for
Indian tribes to elaim, on such grounds, an arca of land much
larger than their reservations. As a matter of fact the boundary
elaimed by the Navajos at that time coxtended to the city of
Albuguerque, New Mexico and included the Jicarilla Apache
Reservation.

Replying on Jnly 17, 1930, to Miller's letter transmitting the
Hopi potition, Cemmissioner Rhoads stated that their claims to
lands “outside the boundaries of their present reservation™ eould
not be favorably econsidered. Afiler correctly quoting the 1882
exeeutive order, the Commissiouer further stated: . . . it has
always been considered that the Navajos have the right to use
part of the reservation.”
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The report which had been requested of Fiske on May 12, 1930,
was submitted on July 25 of that year. Hc reported that a
census just completed showed 2,472 Hopis and 3,319 Navajos on
the 1882 rescrvation. The efforts of the Government over a long
period of time to induce the Hopis to move down from the mesa
villages was resulting in some gradual hut increasing success, he
stated. But it also had made the Hopis, instead of the Navajos,
the aggressors.

Tiske told of five specific instances in which Hopis had taken
over, or had attempted to take over, localities whieh had becn
oecupicd by Navajos for years. The practice of Navajos as well
as Hopis in using sheep dipping vats maintained by the Govern-
ment, first mentioned by Miller in 1925, was also referred to
hy  Fiske.

“Eighty vears of temporizing,” Fiske wrote, “have merely held
the issuc in abevance.” He did not believe it could be solved by
assimilation, and that the only practical solution was to divide
the reservation. Pointing to the nniqueness of the problem,
Fiske stated that “there is no other instance within the United
States where two tribes have been assigned with equal rights to
a given territory.”

While Fiske did not regard the Navajos as interlopers, he did
not helieve they had gained any “rights” by reason of the fact
that they were residing on the reservation in 1882. Fiske wrote:
“PThere is nothing in the wording of the Executive Order to
indicate that time of residence had anything to do with the
question; but that the Seerctary of the Interior might intro-
duce sueh Indians, of tribes other than the Hopis. as he might
see fit to do from time to time.”

Fiske thought that DMMiller’s rceommendations concerning the
acreage to be awarded to the Hopis and Navajos, respectively,
were about right. It was his view, however, that Miller’s pro-
posed boundaries would dispossess more Indians than necessary,
particularly Navajos. He therefore submitted his own sugges-
tion as to where the boundaries should be placed.

On November 6, 1930, at Flagstaff, Arizona, Hagerman and
Paris held the authorized conference of Hopis and Navajos. Four
Indian rescrvation superintendents werc preseut to assist them
and eleven Navajos and thirteen Hopis were in attendance. This

FCHP01146



161

was the first time that representatives of the two tribes had heen
called together to discuss the Hopi-Navajo controversy,

In opening the eonference, Hagerman stated that there were
then about 2,848 Hopis, of whom 2472 lived within the 1882 ,’,’_"fé.,‘_";‘i,g”
reservation, and 376 lived at Moencopi, several miles west of the
reservation. There were then ahout 43,000 Navajos, Hagerman
said, of whom 3,319 lived on the 1882 reservation,

The Hopi delegates first stated that they were withont authority
to discuss the question of dividing the reservation. Later two
of the Tlopi delegates, Tom PPavatea. and Kotku expressed the
tentative view that it might be bhest not to attempt a division of
the area. Kotkn also expressed the view that the 1882 reservation g%'b.‘%h
should he extended, although recognizing that it was not entirely
a Hopi reservation. One Navajo delegate, Billy Pete, favored o
division of the reservation in aeceordance with Fiske's proposed
houndaries.

On November 20, 1930, Hagerman and Faris submitted the Eﬁ%ﬁééﬁi
report which had been requested of them in Mareh and April of
that year. They told of the Hopi-Navajo confercnec, stating that ﬂ"gf'pﬂ’f_;l
it was there made clear that & Hopi tribal agreement or consent
to any specific area or areas which may be set aside for their
exclusive use “will he quite out of the guestion.”

Hagerman and Furis expressed the view that unless some
definite solution was determined upon by the Government, and
then adopted and enforeed, “the sitnation would constantly grow
worse. . . .” One view they had attempted to explain at the ﬂ%rfi?g
conference, Hagerman and Faris stated, was that the Indians
“can not to any great extent base their present respective tervi-
torial elaims on much exeept present eonditions.”

The two officials agreed with the views expressed by Fiske,
Miller and Hutton in their independent reports made carlier that
vear that most of the eurrent “trespassing” was by the Hopis
rather than the Navajos. Recommending that a segregation be
effectuated, these two officials deseribed specifie boundaries of the D%, 139
part whieh, in theiv view, should be set aside for the Tlopis.

Two segregated Hopi traets were deseribed in the Hagerman- Eelfézr.':féém
Faris report of November 20, 1930. Onc of these, containing ?gﬁgwing

about 438,000 acres, was loeated in the south central pavt of the ™%
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reservation. The other, containing about 23,000 acres, embraced
the Hopi colony at Moencopt which was outside of the reser-
vation.

In the opinion of Hagerman, the proposed 435,000-acre tract
in the 1882 reservation would include “practically all, if
more than all, the land which has been within the memory of
living man used by the Hopi Indians for grazing purposes in this
vicinity.” Hagerman and Faris stated that if the matter of segre-
gation were aceepted in principle, more accurate investigations
of survevs in the field would be necessary hefore the boundary
lines of the segregated area could be finally fixed.

A letter dated February 7, 1931, written to Hagerman by
Clommissioner Rhoads, and countersigned hy Ray Lyman Wilbur,
Secretary of the Interior, indicates their agreement with the pro-
posal to segregate the two tribes and with the houndaries recom-
mended by Iagerman.

In this letter it is stated that for vears it had been the hope
of the Department that the Hopi and Navajo Indians would he-
come so friendly and cooperative as to eunable them to live in the
same country without any jurisdietional or other differences.
However, “real amalgamation” had proved virtually impossible,
Rhoads wrote, and it therefore appeared that separate distriets
should he designated for the use of cach group ‘“if at all prae-
tical.”

~

In his letter of February 7, 1931, Commissioncr Rhoads stated
that funds were not mmediately available to fence the proposed
exclusive Hopl arca. However, he dirceted Hagerman, assisted by
others, to proceed to more definitely investigate the proposed
lines.

In May. 1931, a subcommittec of the Senate Committee on
Indian Affairs, held a hearing at Keams Canyon in connection
with the subeommittec’s general survey of Indian eonditions
throughout the United States. Hopi Superintendent Miller told
the eommittee that the reservation should be divided between the
Hopis and Navajos. The Navajo tribal delegates stated that they
favored a division of the reservation, while the Hopi tribal dele-
gates insisted that the 1882 reservation should be for the exclu-
sive use of the Hopis and that all Navajos be moved out.

Otto Lomavitu, one of the Hopi delegates at this hearing, did,
however, advance an alternative proposal. It was that the Com-
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missioner appoint a committee of three or four disinterested men
to make a thorough survey of the reservation as to its Indian
and livestock population, and its grazing, agrieultural, water and
other resources.

Lomavitu said this would be done “with the view of making
this Hopi Rescrvation an exelusive Hopi Reservation.” He also
stated, however, that on the basis of the eommittec’s findings the
Commissioner ecould “make out a suggested houndary for the
Hopi reservation.”

This suggestion would be submitted to the two tribes for
acceptanee or rejeetion. If rejected by either side the matter
would be submitted to Congress. In a letter dated December 30,
1931, addressed to Senator Tiynn .J. Frazier, Assistant Commis-
sioner J. Henry Seattergood indieated that Lomavitu's proposal,
summarized ahove, was being given consideration hy the Office
of Indian Affairs.

On January 1, 1932, H. JJ. Flagerman submitted to Commis-
sioner Rhoads a camprehensive report concerning his activities
as Speeial Commissioner to Negotiate with Indians on the Status
of Navajo Indian Reservation Land Aequisitions and Extensions.
He recommended specifie outside boundaries for the Navajo In-
dian Reservation which would comprise 16,541,955 acres.

The reservation so deseribed would include the 3,414,528 acres
contained in the original 1868 Treaty, 10,234,997 acres deseribed
in ten exeeutive orders and amendments thercof, 179,110 acres
described in three Acts of Congress, and 2,713,320 acres consist-
ing of cizht tracts then in the publie domain, In addition, Hagoer-
man reecommended aequisition, by purchase, for the use of the
Navajos, of three tracts, comprising 322,560 acres, located outside
of the proposed Navajo reservation as defined in the report. This
report was published as Senate Document No. 64, 72nd Congress,
Ist Sess,

Among the tracts which would be thus included, was the De-
cember 16, 1882 Exceutive Ovder area, which Hagerman listed
as containing 2,499,558 aecres, Explaining the inelusion of this
area within the proposed over-all Navajo rescrvation, Hagerman
stated that the Hopis “range ont for some distance” from the
mesa villages, “but oecupy only a small pertion of the whole so-
called 1lopi Reservation.” He stated that “the whole area is eon-
sidered and treated as g part of the Navajo Resorvation.™
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Hagerman expressed the view that it would be necessary °
scgregate certain reasonable areas for the exclusive use of the
Hopis,” this to be accomplished or confirmed by Congressional
cnactment. These views coincided with those which he had ex-
pressed in his November 30, 1930 report which had becn ap-
proved by the Secretary and Commissionev.

In fulfillment of the instructions he had received from the
Commissioner, after submitting the earlier report, Hagerman
speeifically deseribed the area which he believed should be set
aside for the Hopis, “ecmbracing approximately 500,000 acres.’
The boundarics thus proposed accorded exactly with those sug-
gested in 1930, no change being deemed desirable. In Hager-
man'’s v1ev& these lines “are fair and just to both the Hopis and
Navajos.”

9.

From the Second Hogerman Report to the
Adoption of the Hopi Constitution in 1936

On April 25, 1932, Hagerman wrote to the Commissioner
stating that a final satisfactory adjustment would be promoted
if it were understood that the varions Hopi shrines could be
identified, surveyed, and set apart for the exclusive use of the
Hopis. Answering this letter, Commissioner Rhoads ecxpressed
general agreement with the suggestion and stated that this could
be done under the general supervisory authority vested in the
Secretary without the necessity of legislation.

Rhoads requested Hagerman to confer with Dr. Harold S.
Colton concerning the location of these shrines. The Commis-
sioner asked to be informed whether sueh shrines were exclu-
sively Hopi and raised the question whether the Hopis would be
reluctant to designate the location of these shrines.

Under date of June 10, 1932, Dr. Colton wrote to Supt. Milter,
giving gencral information as to the whereabouts of four
“Iachina” and six “Eagle” shrincs. Dr. Colton explained that the
Kachina shrines were the same for all the mesas, but the Eagle
shrines belonged to the clans of the different pueblos. The Eagle
shrines arc associated with the eliffs on which eagles build their
nests where, for hundreds of years, the Hopis had gone to pro-
curc cercmonial eagle feathers. Colton suggested that if Eagle
shrines were set apart for Hopis, this should include rights to the
eagle nests on the cliffs.
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In the meantime, on February 8, 1932, the Department of the
Interior submitted to Congress, for consideration, a proposed bill
defining the exterior houndaries of the Navajo Indian Reserva-
tion. The area so deseribed included the 1832 reservation, but
there was added a proviso to the effect that so much of the area
included within the over-all houndaries as fell within a traet
then particularly deseribed . . . be, and the same is hereby set
aside as the Hopi Tndian Reservation and should be held for the
exclusive use and occupaney of the Hopi Tribe.” The area so set
aside would be the same as that which Hagerman had recom-
mended for the Hopis in his 1932 report.

The proposed hill defining exterior houndaries of the Navajo
Indian Reservation was apparently thereafter changed to elim-
inate the second proviso to section 1, in which lands thercin, set
apart for the cxelusive use of the Flopis, were specifically de-
seribed. Instead, the proviso was changed to read, “. . . the Sce-
retary of the Interior is hereby authorized to determine and set
apart from time to time for the exclusive use and benefit of the
Hopi Indians, such areas within the Navajo houndary line above
defined, as may in his judgment be needed for the use of said
Indians.”

A conference of sixty-eight Hopis, meeting at Ovaibi on August
6, 1932, did not find this acceptable and sent a written request
to Commissioner Rhoads that he eome to the Hopi country to
discuss the matter. Commissioner Rhoads replied that it was not
practicable for him to travel to the Hopi country at that time.

The Commissioner indicated that, if the proposed bill was
enacted, the Secretary, after consultation with the Hopis, would
then sct aside an area for the exelusive use of the IHopis. He
asked them to consider, as a suitable area to be set aside for this
purpese, the lands within the houndaries which had been orig-
inally defined in the sccond proviso of section 1 of the proposed
bill. This was put forward as a tentative suggestion only and the
Hopis were invited to submit their views in writing.

On September 5, 1932, Otto Lomavitu, President of the Hopi
Couneil of Oraibi, responded to the suggestion that the Hopis
express their views in writing concerning the way the Hopi-
Navajo problem would be handled in the new form of the pro-
posed hill. He stated that the proposal would be studied but he
also inquired, “. . . in whom is the title to this reservation vested.
.. ,” ITopis or Navajos?
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Clommissioner Rhoads on September 24, 1932, replied that the
language of the 1882 ekeeutive order reading “and such other
Indians as the Secretary of the Interior may see fit to settle
thereon,” was used:

Deof. 392 “ _to take carc of a large number of Navajo Indians who
were then living within the Executive Order area, as reports
on which the Exceutive Order withdrawal was based indicate
that the purpose of the withdrawal was for the joint benefit
of the Hopi and Navajo Indians living within the area.”

In this letter Otto Lomavitu was also told of new revisions of
the proposed bill which were being considered. In November, 1932

PIf. 324 five meetings at various Hopi villages were thereafter held to
discuss the matter. The Hopis in the three villages on the First
PIf. 235 Mesa (Walpi, Tewa and Sichumovi) were for allowing the land

and ageney situation to remain as it then existed.

PiL. 324 Those in the Hopi villages on the Second Mesa (Mishongnovi,
Shipalovi and Chimopovi), and on the Third Mesa (Oraibi,
Tlotevilla and Bacabi), except the “conservative” group at Oraibi,
were for a distinet Hopi reservation of much greater extent than
proposed, and a scparate Hopi agency. Two agency officials whe
reported on these mectings expressed the view that the demands
of the Second and Third Mesa opis might be substantially ve-
duced after further consideration.

4 Def. 394, 407 Before the latest version of the proposed bill to define the
exterior houndaries of the Navajo Indian Reservation was intro-
duced, and on Deeember 7, 1932, a hearing concerning the prob-
lem was held Dbefere the Senate Committee on Indian Affairs.
Some Hopis who favored a greatly enlarged Hopi arca which

Def. 400 wonld inelude about all of the Navajo reservation were present
and presented their views,

Scnator Hayden stated, as he had done on other oceasions, that

the 1882 reservation “was reserved for the henefit of both the

Def. 397 Hopis and Navajos.” Senator Hayden advocated the setting aside
Def. 400 of a definite area for the exclusive use of the Hopis, if that could
be done by a satisfactory adjustment between the tribes. Tf not,

Senator Hayvden suggested the establishment of separate grazing

‘ arcas.

Def. 409 In a memorandum, dated December 20, 1932, and addressed to
the Secretary of the Interior, Commissioner Rhoads stated that
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when the Exceutive Order of December 16, 1852 was issued, there
were, in addition to the Hopis, “a considerable number of the
Navajo Indians . ., living within the area withdrawn.” “IHence,”
Rhoads stated, “the langnage used in the Exeeutive Order was
designated to take care of the rights of both groups of Indians
in their joint use and oecupaney of the lands.” Rhoads further
advised the Secretary that the 18582 reservation *is considered to
he withdrawn for the joint use of hoth groups of Indians and
not for the exelusive use of the Hopi or Navajos . . .”

By the end of 1932, the Indian Office, apparently bowing to FIf.330
Hopil opposition, agreed that the bill extending the exterior
boundaries of the Navajo Reservation should contain a proviso
that the legislation would not affect the existing status of the
1882 reservation. The new draft of the hill, thereafter prepared,
eliminated all rcference to a separate area for the Hopis and
contained the new proviso referred ta above, On January 31, Pir.sa
1933, the Hopis were advised of this change.

On February 13, 1933, Otto Lomavitu wrote to Supt. Miller,
asking two questions eoncerning the meaning of the December 16, Der. s11
1882 Executive Ordev. Miller referved the matter to Commis- Det. 415
sioner Rhounds who replied on Mareh 11, 1933. Rhoads stated that
the new proviso added to the praposed hill saving the “existing
status of the Moqui (Hopi) Indian Reservation,” fully protected
the rights of the Hopi Indians to the executive order aren “and
also those Navajo Imdians who are alveady living therein.”
Concerning any royalty inecome which might later resnlt from
the devclopment of matural vesources on the reservation, Rhoads
stated that “it would appear that such of the Navajos as arc
permanently residing on the reservation would probably be cn-
titled to share with the Hopis in any income from future min-
eral produetion.”

The proposed bill defining the exterior boundaries of the
Navajo Indian Reservation, and containing the new proviso saving FPIL. 334
the status of the December 16, 1882 reservation, was introduced
in the Senate on February 28, 1933, as S. 5696, 72nd Congress,

Ind Sesston. The bill made no progress in the 72nd Congress,
On June 6, 1933, it was re-introduced as S. 1876, 73rd Congress, Tir. 338
1st Session, but again made no progress.

A similar bill, with the same proviso, was introduced on Jan- pit. 340
uary 23, 1934, as S. 2499, 73rd Congress, 2nd Session. The same
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form of bill was introduced in the House of Representatives on
April 3, 1934, as H.R. 8927, 73rd Congress, 2nd Session.

While the 73rd Congress bills were pending, further studies
were being carried on in the field concerning the exact deserip-
tion of boundarics of an exclusive Hopi area within the 1882
reservation. A report thereon, made by Joseph E. Howell, Jr.,
Range Examiner, was submitted on April 16, 1934, to Commis-
sioner John Collier, who had replaced Commissioner C. J. Rhoads
the previous year. He proposed extension of the Hopi area which
would add 59,225 additional aeres, bringing total Hopi acreage
in the proposed segregated arca to 528407. This would still not
include all Hopi fields, Howell stated.

On May 5, 1934, Harold L. Ickes, then Seeretary of the Interior,
wrote letters to the respeetive chairmen of the Senate and House
Committees on Indian Affairs, recommending tavorable considera-
tion of 8. 2479 and H.R. 8927. In each letter he stated:

“Tt is of importance to observe that section 1. . . contains a
provision safeguarding the rights of the Hopi Indians to their
lands, which are centrally located within the present Navajo
Reservation.”

The Senate and House bills were tfavorably reported by the re-
spective committees, with amendments which, however, left undis-
turbed the proviso saving the 1882 reservation area from the effect
of the hill. The bill was enacted in that form, being approved on
June 14, 1934, as Chap. 521, 45 Stat. 960-62.

Thus, while the exterior boundaries of the over-all Navajo
Indian Reservation, as newly defined, included the arca deseribed
in the lixceutive Order of December 16, 18382, the Congress saved
the status of that arca by incorporating this clause in section 1 of
the Aect:

“1. Nothing herein contained shall atfeet the existing status
of the Moqui (Hopi) Indian Rescrvation created hy Lxecutive
Order of December 16, 1882.”

Four davs later, on June 18, 1934, Congress enacted, as Chapter
576, 48 Stat. 954, the Indian Reorganization Act. Under section
G of this Act, the Scerctary of the Interior was directed to make
rules and regulations for the operation and management of Indian
fovestry units, to restrict the number of livestock grazed on Indian
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range units, and to promulgate such other rules and regulations
as might be neeessary to protect the range from deterioration, pre-
vent soil erosion, assure full utilization of the range, and like
purposes,

Under section 16 of this Aet, any Indian tribe or tribes, residing
on the same reservation were given the right to organize for their
common welfare, and to adopt an appropriate constitution and
by-laws to hecome effective when ratified by a majority vote of
the adult members of the tribe, or of the adult Indians residing on
such reservation, as the case might be, at a special election au-
thorized and called by the Seeretary of the Interior under sueh
rules and regulations as he might preseribe.

It was provided in section 18 of this Act that the Act shall not
apply to any rescrvation whercin a majority of the adult Indians
voting at a special election duly ealled hy the Sceretary of the
Interior, shall vote against its application.

Except for the reconstruetion of the Keams Canyon facilitios as
a boarding school for Navajos, and the carly Navajo boardiug
school at Blue Canyon, the first school for Navajos was built on
the 1882 reservation at Pinyon in 1935. The Navajo school at Blue
Canyon had heen moved to Tuba City outside the reservation in
about 1910 or 1920,

Some time during the first half of 1935, it was determined to
consolidate in oue general Navajo ageney, the northern, eastern,
southern and western jurisdictions of the Navajo reservation, and
to also include therein the supervision of the Navajos on the 1882
veservation, and the Hopi jurisdietion. The then Acting Super-
intendent of the Hopi ageney, A. (- Hutton, was advised by the
Commissioner on July 6, 1935, however, that he would continue to
be in charge of the Hopi jurisdiction “for the present.” But-Hutton
wasg further advised that it was neecessary that “all projects and
programs of the Hopi jurisdiction be cleared throngh the (Genmeral
Superintendent of the Navajo area.”

On November 6, 1935, the Commissioner, with the approval of
the Secrctary of the Interior, issued: “Regulations Affecting the
Carrying Capacity and Management of the Navajo Range.” By
their terms these new regulations were expressly limited to the
“Navajo Reservation,” which, under the Navajo Reservation Aect
of June 14, 1934, expressly excluded the 1882 reservation,
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These 1935 regulations provided a method of establishing land
management distriets with the assistance of the Navajo Tribal
Couneil; fixing the maximum carrying capacity for livestock of
cach such district; conferring with the Navajo tribe or any suitable
subdivision thereof, with the object of delegating responsihilities to
the tribe or subdivision; establishing, with the adviee and consent
of the Navajo Tribal Couneil, methods of range management; and
taking such other aetion as might be deemed necessary to bring
ahout livestock reduction or to establish a land management plan
“in order to protect the interests of the Navajo people.”

It does not appear that similar regulations, or any regulations
covering the same subject matter were premulgated at this time
with regard to the 1882 reservation.

Some time during the first part of 1936, houndaries for the land
management distriets, as eontemplated by section 6 of the Indian
Reorganization Act, were defined. They are referred to in a letter
to Clommissioner John Collier from Navajo General Superintendent
E. R. Fryer, dated May 15, 1936, It is therein pointed out that
soveral of the land management distriets, as laid out, “ecut through
the Navajo and inte the Hopi country .. ."

In this letter Fryer stated that Hopi Superintendent Hutton was
in agreement with him that “the entire Hopi and Navajo Reserva-
tions” should e considered *as one super land management dis-
trict.” Fryer accordingly rejquested authority for a consolidation
of “Hopt and Navajo T C W personnel and tfunds,”* and for the
placing of all personnel “on the Hopi™ who were working on land
with land management probtems directly into the Navajo land
management division. Fryer renewed this recommendation in a
letter to the Commissiener dated May 22, These recommenda-
tions came to fruition in 1937, as will later he indicated.

One of the land management districts defined early in 1936 was
Ne. 6, which was intended to inelude all lands used by the Hopis.
The defined boundaries for district 6 were apparently about the
same as those which had previously heen recommended by Hager-
man in 1932 and had heen proposed for inclusion in the first drat:
of the Navajo Indian Reservation Act, as a proviso thereto. Th.
boundaries of district 6 were so described in order to simplify th-
land use administration of that particular area where Hopis wer.
coneentrated, and not with the intention of creating a restriete’
Hopi reservation.
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At this time the Hopi Indians had no tradition of tribal or-
ganization. The tribe was composed of a number of self-governing
villages which had not joined in common action for more than
two hundred years. In recent vears, however, a need had devel.
oped for a representative tribal hody to handle matters outside
the scope and competence of the traditional village authorities.

The chiefs and leaders of the villages therefore decided to
effectuate such an organization, utilizing the procedures provided
by the Indian Reorganization Act of June 18, 1934, which was
later amended by the Act of June 15, 1935, 49 Stat. 378.

On the day that the latter Act hecame law, the Hopi Indians
of the 1882 reservation accepted the Indian Reorganization Act
for applieation to the 1882 rescrvation by a vote of 519 to 299,
the total votes cast heing 818,

The Hopi village ehiefs and leaders, and a constitutional com-
mittce selected by the Hopis, assisted by a Ficld Representative
from the Office of Indian Affairs, thereafter worked three months
preparing a constitution and by-laws, Because the exact rights of
the Hopis and Navajos upon the 1882 reservation were then un-
defined, the seetion in the proposed constitution on jurisdiction
Iimits tribal anthority to the Hopi villages and makes provision
for negotiation by the tribal council with the proper officials for
definition of the reservation.

Writing to the Seerctary of the Interior on September 186, 1936,
Commissioner Collier stated that: “Authority to carry on such
negotiation is one of the main motives of trihal organization.”
This jurisdictional provision, econtained in Article I of the Hopt
Constitution, reads as follows:

“Article I—Jurisdietion. The authority of the Tribe under
this Constitution shall cover the Hopi villages and such land
as shall be determined by the Hopi Tribal Couneil in agree-
ment with the United States Government and the Navajo
Tribe, and sueh lands as may bhe added thereto in future.
The Hopi Tribal Council is hereby authorized to negotiate
with the proper officials to reach such agreement, and to
aecept it by a majority vote.”

Several other provisions of the Hopi Constitution have special
importance with regard to the Hopi-Navajo controversy. Article
VI, section 1(e) emhodies the provisions of section 16 of the
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Indian Reorganization Act that organized tribes may prevent the
disposition of their property without their consent. Article VII
places in the Hopi Tribal Council supervision of farming and
grazing upon the lands beyond the traditional clan and village
holdings.

The proposed constitution and hy-laws were submitted to the
voters of the Hopi Tribe on October 24, 1936 for their ratifica-
tion or rejection. The vote was 651 to 104 in favor of ratification.
The Secretary of the Interior approved these instruments on
December 19, 1936, and they became effective on that date.

10.

From the Adoption of the Hopi Constitution to the Appointment
of the Rachford Commission, in November, 1939

As a result of suggestions made in late 1936 and early 1937,
by E. R. Fryer, Superintendent of the Navajo Agency, Allan G.
Harper was designated by Commissioner Collier to develop a
plan of administrative interrelationships between the Hopi and
Navajo administrative jurisdictions. On February 17, 1937, Har-
per submitted such a plan, to which was attached, in addition to
his own signature, those of E. R. Fryer, Superintendent Navajo
Service, A. (. Hutton, Superintendent Hopi Reservation, and
William . MeGinnies, Director, Land Management Service,
Navajo Service.

In a preliminary recital contained in the memorandum out-
lining this plan it was stated that the “theoretical” Hopi Reser-
vation is “much larger than is needed by the Hopis, or, in fact,
occupied hy them.” Tt was further stated that a large population
of Navajos resided and ranged its livestock “within the so-called
Hopi Reservation, and has done so for decades.”

The plan outlined in this memorandum, which was approved
by the Commissioner on Mareh 16, 1937, was intended to rest
upon certain general principles, among which were the following:
(1) All administrative matters which exclusively concerned either
the Hopt or Navajo Indians as separate tribes were to be com-
pletely within the jurisdiction of their respective superintendents;
(2) all administrative matters which affected the Hopi and
Navajo Indians jointly were to be under ‘the jurisdietion of the
Hopi Superintendent as to district No. 6, and under the juris-
diction of the Navajo Superintendent as to other land manage-
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ment districts; (3) all activities conducted in hoth jurisdictions
which were related to construetion and engineering projects and
land planning were to be unified and directed by the Land Plan-
ning Division of the Navajo Serviee; (4) all activities in district
No. 6 eoncerned with land use administration were to he admin-
istered by the Hopi Superintendent.

Among other things it was proposed in this memorandum that
the Navajo reservation and the 1582 reservation be administered,
insofar as land use was concerned, as one homogenous unit,
divided into land management distriets. In laying out individual
land management districts within the combined reservations, six
(Nos. 1, 2, 3, 4, 5 and 7) were so located that they extended
partly within and partly without the 1882 reservation. As before
noted, one additional district (No. 6) was entircly within the
1882 reservation and embraced the fHopi villages and adjacent
lands.

In conncetion with the proposed division of administrative
functions within the 1882 reservation between Hopis and Nav-
ajos, the memorandum carries this statcment:

“. .. This arrangement will be tentative until the definite
boundary of the Hopi-Navajo reservation shall have bheen de-
termined. This arrangement is cstablished as a matter of
administrative expediency and convenience and shall not be
construed in any way as fixing ao offietal boundary between
the two tribes, or as prejudging in any way the boundary
which is ultimately established.”

About the same time that Fryer suggested that a plan of ad-
ministrative interrelationships be developed, he also proposed
that the Hopi boundary matter be reopened. The Commissioner
requested Fryer to recommend somcone to handle this assignment,
On March 22, 1937, Fryer replied, stating that the administrative
relationships problem had been worked ont so satisfactorily that
it now seemed unwise to reopen the boundary matter at that time.
Fryer wrote:

“. .. If we preserve the grazing rights of the Hopis within
Distriet 6, and recognize the eomplete administrative eontrol
of the Hopi Superintendent over this particular area, then
there will, in a short time, come a recognition from both the
Navajo and Hopi Indians that District 6 is reserved specifi-
cally for Iopi nse. After this has beeome fixed in the minds
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of both tribes then the determination of a definite boundary
will be much simpler than if we were to tackle it now.”

Comprehensive grazing regulations for the Navajo and Hopi
reservations were approved June 2, 1937, effective as of July 1,
1937. Tt was recited in the preamble to the regulations that this
was being donc pursuant to the authority eonferred by several
cited Acts of Congress, the general grazing regulations of 1935,

« . and that of the Grazing Committee of the Navajo
Tribal Council acting in accordance with a resolution of the

Navajo Tribal Council dated November 24, 1935. . .”

Tt was not recited in the memorandum that the Hopi Tribal
Council had acted in the matter. However, the regulations pro-
vided that,

«, ., only sueh part of these regulations shall be enforced
on the Flopi Reservation as are not in confliet with provisions
of the constitution, hy-laws and charter of the Hopi Tribe
heretofore or hereafter ratified or any tribal action author-
ized thereunder: . . .”

Under these regulations the Commissioner of Indian Affairs
was given the duty of establishing land management districts
hased upon the social and economic requirements of the Indians
and the necessity of rchabilitating the grazing lands. The Com-
missioner was required to promulgate for each district the carry-
ing capacity for livestock, stated in terms of sheep units year-
long, in the ratio of, mules and horses one to five, cattle one to
four, and goats one to one.

The superintendents were required to keep accurate records of
ownership of all livestock and issue permits for such stock and
the issue of such animals; reduce the livestock in each district to
the carrying capacity of the range; require the dipping of live-
stock, and restrict the movement or prevent the introduction of
livestock where necessary; regulate the fencing of range and
agricultural land; and regulate the construction of dwellings,
corrals and other struetures within one quarter mile of Govern-
ment-developed springs or wells.

In these regulations the term “Hopi Reservation,” was defined
as follows:
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“For the purpose of these regulations Distriet 6, as now
established by the Navajo Service, shall constitute the Hopi
Reservation until sueh time as the boundaries are definitely
determined in accordance with Article T of the Constitntion
and By-laws of the Hopi Tribe.”

On June 28, 1937, Hopi Superintendent Hutton, writing to
Navajo General Superintendent Fryer, called attention to several
instanees in which Navajo Service personnel had sanetioned Nav-
ajo encroachments on long-held Hopi grazing and agricultural
lands outside distriet 6. Fryer replied that distriet 6 should not
be recognized by anyone in the Navajo Service as being a reser-
vation since it was merely an area which defined land use as
hetween Navajos and Hopis.

At Fryer's suggestion a couference was held on August 12,
1937, at which the exact meaning of the houndaries of distriet 6
was discussed. This resulted in a memorandum, dated August 25,
1937, prepared hy Fryer, in which he stated that distriet 6 was
not a reservation for the Hopi Indians, and Hopis living outside
that distriet were not required to move within the lines of that
district. Fryer stated that while it was attempted to inelude all
Hopi range use with distriet 6, this was impossible in several
instances and that therc were still Iopis living, grazing and
farming outside that distriet.

According to Fryer, Hopis living in distriets 3, 4, 5 and 7 had
range rights equal to the Navajos in those districts, and that
Navajos living in distriet 6 had the same rights and privileges
as the Hopis. On January 27, 1938, however, Fryer wrote Hutton
that “. . . we do not bhelieve that Navajos in distriet 6 should
feel that they have rights in that distriet equal to the Hopis.”

On Oectober 5, 1937, the Hopi Tribal Counecil held a special
meeting to discuss the operation of the land management districts.
In a letter of that date, addressed to the Commissioner, the
dissatisfaction of the Hopis with this operation was explained.
Pointing out that these distriets were created without the ap-
proval of the Hopi Tribal Council, the Hopi Council expressed
the view that the plan gives control of the greater part of the
1882 reservation to the Navajos.

This Navajo control, it was contended, resulted in more Nav-
ajos settling on the 1882 reservation, “which will make a satis-
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factory settlement of the land question more diffieult than ever.”
The Hopi Couneil also asserted that district 6, as set up, “does
not include nearly all of the area that has heen occupied by the
Hopi Indians for a good many years.”

The Hopi Couneil stated in this letter:
¢« definite boundary lines he set up, giving the Hopi
sufficient area on which they can ecarry on livestock and
farming operations so that all the people may be able to
make a living, and until such time it is requested that your
. Office leave the entire Hopi Reservation under the super-
vision of our Hopi Superintendent.”

The Clommissioner sent a copy of this letter to Navajo Super-
intendent Fryer, soliciting his comments. The latter objected to
the Hopi Council’s suggestion stating that it would “break up
the entire land-management scheme.”

On December 28, 1937, the Commissioner signed and promul-
gated a map defining land-management distriets established
within the Navajo and Flopi reservations, and setting down the
carrying capacity for livestock in each of the distriets. In advis-
ing Superintendent Fryer of this action, the Commissioner stated :

“It is understood, also, and it should be clearly explained to
the Navajo and the Hopi eounsels [sic], that the delineation
of Distriet 6 is not a delineation of a houndary for the Hopi
Tribe, but is exclusively a delineation of a land-management
unit.”

On January 28, 1938, Fryer wrote to Hutton suggesting that
he ask the Hopi Tribal Council to send a petition to the Com-
missioner requesting the appointment of a commission “to estab-
lish a reservation for the Hopis.” Referring to the conference
which had been held in August, 1937, Fryer stated that it was
there “understood” that no Hopis would move out of district 6
who had not previously lived outside, and that no new Navajo
families would move into district 6.

On March 1, 1938, the Hopi Tribal Council adopted a resolu-
tion requesting that, beginning July 1, 1938, all funds appro-
priated “for the Hopi Tribe and Reservation” be allocated to the
Hopi Superintendent for expenditure for the benefit of Hopis, as
it was before the Navajo Seivice Agreement of March 5, 1937,
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The resolution lists several reasons why, in practice, the agree-
ment of March 5, 1937, was unsatisfactory to the Hopis.

Upon the request of the Hopi T'ribal Counecil, Commissioner
Collier and six of his staff officials met with the Hopis at Oraibi,
Arizona ou July 14, 1938, Fiftcen Iiopi Tribal Council members
and four chiefs attended this meeting. The Commissioner talked
at length, expressing the view that Seth Wilson, who had been
appointed Hopi Superintendent in place of Hutton, would assist
the Hopis towards accomplishing what the Hopis wanted.

The Commissioner announced a new administrative policy
under which the Hopi Superintendent would be in immediate
administrative charge in district 6. all projects of land develop-
ment, water development and other projeets within that district
would be presented to the Iopi Tribal Couneil for final approval,
The only contact with the Navajo Service would he in making
use of its technical and supervisory personnel and machinery.

Collier also announced that the Keams Canyon School and plant
which was located in district &, would be returned to the juris-
diction of the Hopi Superintendent. e did not indiente whether
that sehool would then become a Idopi school, but it later de-
veloped that the school was available to both Navajos and Hopis.

According to the Commissioner, nothing with regard to the
administration of distriet 6 or the other land management dis-
tricts “pre-determines or settles anything with regard to the
ultimate Hopi Tribal bhoundary.”

A Hopi delegate questioned why it was necessary for a Hopi
to obtain a permit in order to establish a home outside district 6,
Commissioner Collicr replied that the requirement for permits
was a part of the grazing regulations and “has nothing to do
with the reservation honndary.” The Commissioner stated that if
a Hopi was already established outside of distriet 6,

“. .. he stays therc and it will be the duty of the Hopi
Council and the Superintendent to look after him. Where
disagrecment arises between him and a Navajo the matter
will be referred to the Hopi Superintendent.™

Navajos adready ecstablished inside of distriet 6 would alge
have a right to stay there, Collier usserted. The Commissioner
suggested that the Hopis and Navajo Tribal Couneils select com-
mittecs to negotiate with each other upon the houndary matier.
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None of the Hopi delegates agreed. Some reasserted the ancient
Hopi claims to an extended area and one suggestd that the bound-
aries of district 6 he made to conform to the boundaries of the
1882 reservation. One Hopi delegate stated in effect that there
was nothing to negotiate with the Navajos, and no Hopi nego-
tiating committee would be appointed.

Noting this failure to accept the suggestion that the boundary
matter be negotiated, the Commissioner stated that an agency
official would be sent out to get the views of the Hopi chiefs,
intimating that the Secretary of the Interior would have to make
the final decision. Commissioner Collier suggested Dr. Gordon
Macgregor as the official to undertake the initial assignment.

On August 1, 1938, the Superintendent of the Hopi Agency
and the Superintendent of the Navajo Service entered into a
memorandum of understanding, giving effect to the new admin-
istrative arrangement which the Commissioner had announced at
the Oraibi meeting. In September of that year, Navajo General
Superintendent Fryer requested authority to make minor bound-
ary changes in the land management districts to adjust for in-
stances where the present boundaries arbitrarily divided the
customary range of an individual or small group. This request
was denied, the Superintendent being requested to submit recom-
mended boundary changes to the Washington office for con-
sideration.

In the meantime studies were in progress concerning the number
of Navajos residing within district 6 as it then existed, and the
number living within a proposed extension of that district. The
study which was made by Gordon Page and Conrad Quoshena of
the Department’s Soil Conservation Service, also dealt with the
number and location of Hopis residing outside that distriet. A
meeting of field officials, including Superintendents Fryer and
Wilsen, was then held at the Navajo Service office at Window
Rock, Arizona, on October 31, 1938, to have a preliminary dis-
cussion of the Navajo-Hopi boundary problem.

No completely satisfactory hasis on which recommendations
could be made for a definite boundary line were arrived at in the
discussion. It was agreed, however, that an intensive survey
should bhe made of the area then oeccupied by Navajos and Hopis
and that every effort be made to delineate the actual individual
use of the respective claimants.
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Page and Quoshena were designated to make this survey with
the assistance of range riders. The purpose of the survey was to
provide for the consideration of the Commissioner and the Scere-
tary of the Interior as great a fund of faetual information as
possible concerning the use and need in the area.

While Hopi residences, farms and grazing arcas had always
been located, for the most part, in the south eentral portion of
the 1882 reservation, this was not true of Hopi wood-cutting
activities. They were required to travel to parts of the 1882
reservation a considerable distance from their villages in ovder
to obtain the wood which they necded. On Deeember 16, 1922,
the Hopi and Navajo agencics entered into a coaperative agrec-
ment governing the eutting and gathering of dead firewood, as
well as the entting of live timber anvwhere in the 1882 reserva-
tion,

On December 20, 1932, when Commissioner Rhoads had recom-
mended that a “proportionate” area within the 1882 roservation
be designated for the cxclusive use of the Hopis, he also sug-
gested that “a fire wood reserve . . . he set aside for the Hopis.”

In August, 1933, Commissioner Collier had rejected a request
that the Hopis be permitted to cut timber for small building
operations within the San Francisco Mountain area, stating that
yellow pine as well as pinon and juniper was available i the
Black Mesa country “which is mueh more accessible and will
mect their needs. . .” In Howell's report of April 16, 1934, pro-
posing some extension of the Hopi's area of occupaney, he had
pointed out that even the sugeested extension of the arca of
woodland was insnffieient and had been badly depleted.

He had also stated that “Some provision must be made for
fuel wood, house timbers, and other miscellaneous wood prod-
ucts.” Tn Navajo Superintendent Fryer's memorandum of August
25, 1937, he had stated that,

“Hopi Indians can go outside District 6 for wood. We shall,
however, attempt to sct aside an area somewhere adjoining
District 6 for the exclusive use of the Hopi Indians.”

At the Oraibi meeting held on July 14, 1938, Commissioner
Collier had suggested that his proposed boundary negotiating
committees
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«_ . prepare the deseription of . . . any timber and wood
privileges that are needed by the Hopis, with a view of
negotiating for any needed protection or privilege. . .”

No exclusive wood-cutting area for the use of the Hopis was
set aside, and since no “negotiating” committees of the kind
snggested by Commissioner Collier were ever appointed, there
were mo negotiations concerning Hopi wood-cutting privileges
outside district 6. Instead, they were placed under the same
permit system as the Navajos, when it was necessary for them
to seek wood in district 4 to the north.

This led to misunderstandings and dissatisfaction on the part
of both Hopis and Navajos, as indieated by official correspondence
had in January, 1939. Despite this permit system, agency offi-
cials eontinued to assure the Hopis that they had timber “rights”
in the 1882 reservation extending hevond distriet 6.

The branch of forestry of the Bureau of Indian Affairs later
hecame responsible for timber management and for the issuance
of timher-cutting permits outside of land management distriet 6.
It operated under the divect supervision and eontrol of the
agency forester for the Navajo ageney. In performing this fune-
tion the forestry service has never made any distinetion between
the Navajo reservation and the 1882 reservation outside of land
management district 6. Stumpage rate eollections, less fen per
cent deducted for an administrative fee payable to the Bureau
of Indian Affairs, was uniformly paid to the Navajo tribe.

In a conference held in Washington, D.C., on April 24, 1939,
Commissioner Collier, obviously referring to the entire 1882 reser-
vation, told a committee of Hopi leaders that the Office of Indian
Affairs would “protect your timber right . . . to give access to
the forests. . .” The need of woodland resources in addition to
those available on the 49,100 woodland acres available in dis-
triet 6 was also indicated by the Gordon B. Page report of
December, 1939.

On April 24 and 25, 1939, four Hopi leaders met in Washing-
ton with the Commissioner and other agency officials, at which
time the Hopis presented a map showing the “sacred area” that
the Hopi people desired. The map showed an area much larger
than the 1882 reservation, being bounded by Rainbow Bridge and
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the Colorado River on the south and east, helow Winslow, and
almost to (fallup on the west and north.

The Commissioner made it elear that broad claims of this kind
could never be recognized. Discussing the question of the division
of the reservation into “use’ arveas, the Commissioner stated that:
“Any agreement which is made of use-rights will not be a giving
up of this claim.”

Adverting to the 1882 exccutive order, Commissioner Collier
stated that the land was set aside for the Hopis “and other
Indians resident there. . .” He then eontinued:

“The ereation of distriet 6 was not a finding as to what
area the Hopis should oceupy. The Hopis were not eonsulted.
The making of the true finding is in the future.”

The Hopis were also told that neither the Indian Reorganiza-
tion Aet of June 14, 1934, nor the adoption of the Hopi consti-
tution and by-laws, had any effect on the legal status of the 1832
cxceutive order.

In the summer of 1939, intensive efforts were undertaken to
assemble information needed in establishing a final division of
land use between the two tribes, and in defining a Topi reserva-
tion of exclusive oceupaney. A good deal of the field work was
performed by the Soil Conservation Service, mueh of it in the
form of a human dependency survey. Such matters as range usc
and the dependency on this resouree, agricultural land po-
tential and developed, sacred areas, population pressures and
woodland requirements were investizated. Much of the bhasie in-
formation had, in fact, been collected over a period of the three
or four previous vears, but was now hrought together by Gordon
B. Page who had participated in the basic field studies,

In November, 1939, C. E. Rachford, Associate Forester, U. S.
Forest Service of the Department of the Interior, was designated
to head a commission to condnect a further field investigation,
study all available information, and make recommendations con-
cerning the houndaries of district 6, and the houndaries of an
exclusive Hopi reservation. Rachford's field studies nctually got
nnder way on December 4, 1939,
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11.

From the Appointment of the Rachford Commission
to the Centerwall Report of July 29, 1942

On December 14, 1939 a conference was held at Winslow,
Arizona, at which time Rachford, Fryer and Wilson agreed upon
four points with regard to the re-examination of the boundaries.
These were: (1) the “spiritual” claims of the Hopis would in a
measurc be satisfied by the compilation of their sacred areas and
shrines with an agreement hetween the two tribes assuring the
unmolested use of these areas; (2) the boundary line to be estab-
lished would be a fixed one, to be feneed wherever topographic
conditions made this necessavy; (3) peripheral groups should
return to their own territory within one year, but isolated Hopis
and Navajos long resident in the “territory” of the other trihe
should. with the consent of the affected tribe, remain where they
were; and (4) in the zones of dispute the houndary line would
be cstablished on the bhasis of continued usc to be considered as
cstablishing the users’ “title.”

It was further agreed that, on the basis of these points, Rach-
ford would recommend the boundary line. The conference then
actually procceded to apply the points agreed upon to the various
arcas on the periphery still in dispute, leaving it to Rachford to
make final recommendations.

Giordon B. Page submitted his report covering district 6 in
Deecember, 1939, He reported that 2,618 Hopis and 160 Navajos
were living within the houndaries of district 6 as it then existed.
The Hopis lived, Tor the most part. in cleven villages,

There were four villages on the First Mesa: Polacca, Walpi,
Tewa (or Hano), and Skitchumovi, with minor concentrations at
Five Houses and Blucbird Canyon. There were three Second
Mesa villages: Sipaulovi, Mishongnovi, and Chimopovi, with some
people living at the foot of the mesa at Torevu. Four villages
were located on the Third Mesa: Oraibi, Old Oraibi, Hotevilla,
and Bocabi. The Navajo population within district 6 was located
mostly at Keams Canyon, but a few lived along the southern
and western boundaries of the unit.

According to Page, almost all Hopi range use outside the then
existing boundaries of district 6 was by cattle men, although
there was some sheep grazing outside the district. One reason
Hopi eattle ranged so far was that they ranged withont super-
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vision and, to avoid damaging unfenced agricultural land, they
were normally kept ten miles or more from the villages.

Page found that bands of Hopi sheep, or cattle and sheep, were
crossing over the southwest, south and southeast lines of dis-
trict 6 and into distviets 5 and 7. Other Hopis permitted eattle
to range west and northwest of district 6 into distriet 3. and
beyond the 1882 houndary line on to the Moencopi platean. A
few Hopi bands were also found crossing the northern boundary
of district 6 into distriet 4.

Page reported that agriculture exceeded all other sources of
commerecial and non-commercial income in distriet 6 and fur-
nished forty-four per cent of the total. The percental amounts
contributed by livestock, weaving, and the sale of misecellaneous
items were small, amounting to twelve, one and three per cent
respectively. There were 5,916 acres in eultivation in district 6,
about three-fourths of which was planted to corn. Most of the
remainder was in orchard (eight hnndred acres), beans (530
acres), melons and squash (160 acres), and vegetables (eleven
aeres).

In Page’s opinion, slightly more than one thousand acres of
additional farm land would be needed to produce those products
which were then imported by the Hopis, but irrigation would be
needed for some of these additional! produets. There were 168
acres of agricultural lands within distriet 6 which were then
lying idle, and approximately 950 acres of potential agricultural
land.

Page found that district 6 had a “carrying capacity” of 17,681
sheep units on the 44,657 forage acres available, but that approx-
imately 31,395 shecp units were being grazed. This indicated the
necessity of a 13,764 reduction to reach carrying capacity.

Rachford made his boundary report on March 1, 1940, Stating
that over four thousand Navajos and nearly three thousand
Hopis then lived in the 1882 reservation, Rachford expressed the
opinion that “one Indian has the same legal right as another to
the land resources on which he is dependent.”

The Hopis, Rachford stated, had the “moral” right, as the first
settlers, to areas then used by Navajos. In his view, however,

“. . . the area involved, its condition, its congested popula-
tion, and the absence of surplus natural resources simply

Plf. Ex. 291

Def. 729

Def. 732

Def. 733

Def. 736

Det. 737

Def. 737, 151

Def. 817

Def. 818

FCHP01169



Def. 817, 819

Def. 820

Def. 820

Def. 821

Def. 821

184

preclude the possibility of total exclusion of the Navajos
trom the large area demanded by the Hopis.”

Rachford found much evidenee to indicate that, due to the
hostility and aggressiveness of the Navajos, the Hopis had heen
restricted to an area entirely too small for a reasonable expansion
needed to meet the ever-increasing population. e therefore ree-
ommended that the Hopis continue the use of such agricultural
areas then oecupied by the Hopis outside of distriet 6, stating
that “even this is inadequate.” “A solution of the problem must
lie,” Rachford asserted, “in colonization of the surplus Hopi
population on other arcas, such as the Colorado River Project
at Parker.”

Rachford also expressed the view that the Navajo “situation”
seemed equally precarious to that of the Hopi. “Here are two
tribes,” Rachford observed,

“ . contending for the same area of land which, if it were
possible to do so, would no more than meet the legitimate
needs of either tribe.”

Under these cireumstances, he thought, an equitable adjustment
between the two tribes seemed about all that could be done.

Rachford then made seven recommendations, which may be
summarized as follows: (1) the Hopis should be assured of the
right of ingress and egress to and use of specific areas within
the Navajo territory for ceremonial purposes; (2) the boundary
line of district 6, extended to include agricultural land outside
of the district, then used by the Hopis, should be marked and
fenced; (3) a shift of population required by these adjustments
should be made at the earliest possible date, isolated groups
accepted by the other tribe being allowed to eontinue oceupancy
and use as at present; (4) each superintendent should remove
within one year the Indians under his jurisdiction from the areas
from which they are excluded; (5) the proposed boundary line
may be slightly modified by the two superintendents; (6) the
established use of coal, wood and farming fields should be con-
tinned; and (7) the Navajo contention that Keams Canyon
facilities be made a Navajo ageney is unsound.

The land management distriet boundary changes recommended
by Rachford in this report would result in the taking away of
13,512 acres from the then district 6 acreage, §,568 going to
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distriet 4, 2,988 to district 5, and 1,956 to distriet 7; and the
adding of 34,999 new acres to distriet 6, all coming from dis-
trict 7. Thus distriet 6 would have a net gain of 21,479 aecres,
bringing total acreage for that district from 499,248 to 520,727,
The livestock ecarrying eapacity of distriet 6, expressed in sheep-
units-year-long, would be therchy increased from 17,863 to
18,785, The boundary line as so outlined by Rachford was essen-
tially the same as delimited at the Winslow confercnec on De-
cember 14, 1939,

Navajo Superintendent Fryer and Hopi Superintendent Wilson
asked for clarifiention of some of the reeommendations made in
the Rachford report, and agreed on certain modifications in the
revised boundary lines of distriet 6 whiech he proposed. In the
main, however, the Rachford recommendations and proposed
houndaries, based on the points agreed upon at the December 14,

conference, were aceeptable to all administrative field offi-
cials. During the spring and summer consideration was given to
the form of the order which would effectuate these changes, and
the procedure to be followed insofar as Hopi and Navajo trihal
aetion might be required.

On October 9, 1940, the Comnissioner snbmitted a dralt of
such an order to the Secretary of the Interior for approval. In
this draft it was reeited that, subject to stated exceptions, the
Hopi Indians “shall have the right of exclusive use and oceu-
paney” of that part of the 1882 reservation therein deseribed in
metes and bounds. This description conformed to the Rachford
houndary proposal as modified by agreement between the ITopi
and Navajo superintendents.

This draft of order further provided that the part of the 1882
reservation sitnated outside of the above-deseribed houndary
“shall be for the exclusive use and occupaney of the Navajo
Indians,” subject to the following provisions. The first of these
was to the effect that Navajos who established farming or grazing
“rights” within the Hopi part prior to Januvary 1, 1926, “shall
have the right to remain occupants of the land they now use. . .”
The second provise was to the effect that Hopis who established
farming or grazing “rights” outside of, but adjacent to, the ITopi
part prior to Janmary 1, 1926,

“. . . shall have the right to continue oceupaney and use
nt said lands, such rights to he determined bv the Commis-
sioner of Indian Affairs.”
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In a letter to the Seerctary which accompanied this draft, the
Commissioner deseribed the order as one to govern “the use
rights of the Hopis and the Navajos within this area. ” The Com-
missioner stated that Indians foreed to move hy reason of this
order would be compensated for unremovable improvements
through the granting of rehabilitation work or other means at the
disposal of the superintendent.

It was cxplained that the exereise of coal, wood and timber
rights under rules and regulations of the conservation unit serv-
ing the two jurisdictions would be continued. The Commissioner
assured the Scerctary that the Hopis were not to he disturbed in
their usc of certain areas within the Navajo jurisdiction for
ceremonial purposes. In order to sateguard travel by Hopis to
these sacred areas, permits signed by the Navajo Superintendent
were to be obtained. The Commissioner stated that it was planned
to fence and mark the houndary on the ground as promptly as
this could be done,

The draft of this order was submitted to the Department’s
Solicitor, Nathan R. Margold. who returned it to the Commis-
sioner, disapproved, on February 12, 1941, Noting that the order
would exclade the Hopis from the major part of the 1882 reser-
vation without expression of assent on the part of the Indians
and without statutory autherization, the Solieitor found the pro-
posed order invalid in three respeets.

These were: (1) it was contrary to the prohibitions against the
creation of Indian reservations without statutory authority, con-
tained in the Acts of May 25, 1918 (40 Stat. 570, 25 US.C,
§211), and March 8, 1927 (44 Stat. 1347, 25 US.C, § 398d);
(?) it was in violation of the rights of the Hopi Indians within
the 1882 reservation; and (3) it was not in conformity with the
provisions of the Hopi constitution approved December 19, 1936.

In this opinion the Solicitor stated that the 1882 reservation
was not ereated for the exclusive use of the Hopis, since the See-
rotary was cmpowered to settle other Indians therein. The Soliei-
tor called attention to previous memoranda in which the Solicitor
had held that, where the order comtains sueh a reservation of
authority, but over a long period of time there has been no
action by the Secrctary to introduce other Indians into the
reservation, the rights of the named tribe have been deemed
exclusive. But the Solicitor added:
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“I do not maintain that in this case the rights of the Hopis bet. 858
have become exclusive rights since there were Navajos upon

the reservation at the time the 1882 order was promulgated,

and Navajos have continued within the reservation in in-
creasing numbers.”

The Solicitor suggested, as an available alternative, an amend-
ment to the grazing regulations providing that no Navajos shall Def. 880
be issued permits within the Hopi grazing distriet and no Hopis
shall be issued permits within the remainder of the 1882 reserva-
tion. A further amendment might be included, the Solisitor
stated, to enlarge district 6 to give effect to the proposed revised
boundaries.

Amendnients of this kind would be permissible, the Solicitor
ruled, if the Department found that, for the proper protection
of the range from destruction and for the cffective enforeement
of the regulations, it was neccessary to separate Hopi and Navajo
grazing. Suggesting that there was a factual basis for such a
finding, the Solicitor stated:

“It is apparent that the Hopi Tribal Counecil can control its
own members better than it can the intruding Navajos who
are ancient enemies. The presence of the Navajos within the
Hopi grazing distriets is a deterrent to constructive action
by the Hopis to protect the range. The frietion between the
two Tribes makes the enforcement of the regulations diffi-
cult.”

The Solicitor cxpressed the view, however, that since the sug-
gested amendments to the grazing regulations would operate to
exclude Hopis from the use, for grazing purposes, of the land Det. 880
outside the Hopi unit, “, . . the regulations must have the assent
of the tribe.” In his opinion, however, a formal agreement or the
signing of a document by the Hopi Tribal Couneil would not be
necessary if they were reluctant to take such a position. If the
Tribal Council would assist in the execution of the regulations
through the issuance of permits within the Hopi unit “and in
such other ways as may be appropriate,” this would sufficiently
demonstrate their aequicscence to mect legal requirements, Mar-
gold ruled.

In this opinion of the Solicitor two additional important rul-
ings were announced: (1) it would be possible for the Secretary
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to use his authority over the settlement of non-Hopis within the
reserve to remove Navajo farmers from the Hopi unit; and (2)
the Secretary does not have the power to remove the Hopi
farmers who may be located outside the Hopi unit but within
the 1882 reservation “in view of the use and occupancy rights
of the Hopis in that area.”

The Office of Indian Affairs thereafter redrafted the proposed
order dealing with use and occupancy of the 1882 reservation, in
an attempt to meet the objections of the Solicitor. The revised
draft, however, was also disapproved by the office of the Solicitor.
In a letter dated April 5, 1941, Assistant Solicitor Charlotte T.
Lloyd explained that the revised draft contained no provision
for the consent of the Hopis to their exclusion from areas out-
side distriet 6, and there was no provision for compensation for
the disruption of the farming activity of the Navajos and Hopis
who would be uprooted.

Further efforts were then made to draft an order pertaining
to district 6 which would meet the Solicitor's objections. At the
same time the proposed revision of boundary lines was further
reviewed. This led to the preparation of a revised description
which would result in a distriet 6 acreage of 528,823, as com-
pared to the then cxisting acreage of 499,248, and Rachford’s
proposal of 520,727.

Under this latest revision of boundaries the carrying capacity
of distriet 6 would become 19,518 sheep units as compared to
the then existing capacity of 17,863, and a capacity of 18,785 as
proposed hy Rachford. On September 4, 1941, the Office of Indian
Affairs ruled that in view of the Solicitor's opinion and the
provisions of Artiele T of the Hopi constitution, the proposed
changes in the boundaries of district 6, as revised, should be
submitted to the Hopi Tribal Council for consideration and
approval.

The proposed changes in the boundaries of district 6 were
apparently then submitted to the Hopi Tribal Couneil. Before
acting in the matter, the Council wrote to the Washington office,
through the Hopi Superintendent, propounding ten questions of
fact and law. Commissioner Collier replied thereto on October 27,
1941, his letter being approved on January 8, 1942, by Assistant
Secretary of the Interior, Oscar L. Chapman,

In answering most of these questions the Commissioner re-
ferred to and applied the rulings eontained in the Solicitor’s
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opinion of February 12, 1941. In one question the Couneil in-
quired whether the Secretary recognized as “legal residents of the
Exeeutive Order approximately 4,000 Navajos and 3,000 Hopis.”
In his reply the Commissioner stated, in effeet, that the Hopis
residing on the reservation had the right to the non-exclusive
use and oceupaney of the entire reservation except to the extent
that they might voluntarily relinquish sueh right. As for Navajo
rights, the Commissioner wrote:

“It is our opinion that ouly the individual Navajos re-
siding on the 1882 Reservation on October 24, 1936, the date
of the ratification of the Constitution of the Hopi Tribe by
the Hopi Indians, and the descendants of snch Navajos, have
rights on the Reservation. Sinee, however, such Navajo In-
dians do not have a separate organization but are governed
by the general Navajo tribal organization, Article I of the
Hopi Constitution referving to the ‘Navajo Tribe’ means the
general Navajo tribal organization.”

Thereafter the practice continued, as bhefore, of denying graz-
ing permits to distriet 6 Fopis for use of lands outside of dis-
trict 6, except where they were able to show that they had
historieally and continuously grazed their sheep at least a portion
of the year outside that distriet.

Early in 1942 the Hopis seemingly attempted to make a test
case of this practice, submitting 105 applications by Hopi stock-
men for grazing permits on rvange lands ontside of distriet 6.
None of these applications had been approved or signed hy any
representative of the Hopi Agency. Navajo Superintendent Fryer
returned all of these applications “without action” on Fehruary
27, 1942, complaining bitterly to the FHopi Superintendent that
this effort “has taken all the dignity out of our joint altempt to
settle or alleviate the problem.” On March 28, 1942, the Hopi
Tribal Couneil unanimously passed a resolution disapproving the
Rachford recommendations, as modified, for changes in the dis-
triet 6 houndaries,

In 1942 some of the “Old Oraibi” Hopis who had moved to
Moeneopi, west of the 1882 reservation, in a 1906 “revolt,” de-
sired to move baek to Oraibi with their livestock. The Solicitor's
office ruled, however, that they had abandoned their use and
occupancy rights in the reservation, It was therefore held that
the Moencopi Hopis should not he permitted to return unless the
Hopi Tribal Council gave formal consent.
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On April 18, 1942, Commissioner Collier instructed Willard R.
Centerwall, Associate Regional Forester at Phoenix, Arizona, to
conduet a new study of the Hopi-Navajo boundary problem.
Centerwall was told that in interpreting the needs of the Hopis
he was to consider primarily their present range use areas and
those upon which they have cstablished grazing rights as of the
date that distriet 6 was cstahlished, “rather than the lesal or
traditional aspects that may be introduced.” Collier told Center-
wall that it was the desire of the Washington office “that every
attempt be made to arrive at an equitable golution of this
problem.”

Centerwall submitted his report to the Commissioner on July
99, 1942. 1t carricd the approval of Burton A. Ladd, then Super-
intendent of the Hopi Reservation, and Byron P. Adams, Chair-
man of the Hopi Tribal Council, J. M. Stewart, then the Navajo
Superintendent was not available in the field at that time, but a
copy of the report was sent to Washington for Stewart’s con-
sideration and approval.

Centerwall stated in this report that the Hopis and Navajos
had agreed that all prior grazing use rights should be estahlished
as of 1936, when district 6 was estahlished. He also stated that it.
must be clearly understood that the setting aside of a land man-
agement unit for the Hopi Indians,

“  does not ereate a reservation houndary, since the Hopis
would remain eutitled to all benefieial use. ineluding the
right to any proceeds within the remainder of the 1882
Exceutive Order Reservation.”

It was Centerwall’s view, expressed in this report, that full
recognition should be given to Navajo Indians who had estab-
lished *use rights” anywherce within district 6. Another premise
of his boundary proposal was that

“ . in accordanec with Forestry regulations. the right to
secure fuel wood anywhere on the 1882 Reservation is re-
served by the Hopis.”

Postulating his boundary recommecndations on these and other
conditions, Centerwall recommended, by a metes and bounds de-.
scription, revised boundarics for district 6. Establishment of
these boundarics would accomplish a substantial enlargement of
district 6 acreage and livestock earrying eapacity as compared
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to the original district 6, and as compared to the boundarics
recommended by Rachford as revised:

Original Ravised Inerecase in
District 6 Rachford Rachford
Boundaries Boundaries over Original
Aecres 499,248 h28,823 20,575
Sheep Units 17,863 19,518 1,655
Inecrease in Increase in
Centerwall Centerwall Centerwall
Boundaries  over Original over Rachtord
Acres (41,797 142,549 112,974
Sheep Units 24 640 6,777 5,122

The Centerwall veport contains a detailed “justification’ for
the boundary revisions recommended hy him. In the four Navajo
land management districts (3, 4, 7 and 5) which would lose land
to district 6 under this revision, a total of fifty-one Navajo
families would he adversely affected. Centerwall stated that this
fisure probably includes some families that are not entitled to
consideration and omits some that are deserving.

(irazing lands having a maximum carrying capacity of 3,552
sheep units would he lost to the Navajos under the Centerwall
proposal. He stated, however, that maost Navajo sheep ave only
on the ranges in question during a portion of the vear and that
the actual Joss in year-long sheep units would be closer to two
thousand. The most impertant considerations which seem to have
governed Centerwall in making these vevisions were the recog-
nition of exclusive or predominant prior use and the fnll utiliza-
tion of lightly loaded or idle grazing lands.

Among other considerations which guided Centerwall were the
following: (1) simplifying fencing by getting away from sharp
breaks and escarpments; (2) cstablishing boundaries which ave
casy to follow and observe; (3) making room for overlapping in
grazing usc; (4) avoiding the nccessity of “splitting” waters;
(5) definitely setting out work areas for each Service; (6) simpli-
fying livestoek management and movement; (7) eliminating frie-
tion between Hopi and Navajo livestock operators; and (8)
chiminating “split” administration,

In his report Centerwall pointed out that the earrying capacity
of distriet 6 in 1936 was 17,863 sheep units, whereas the Hopis
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actually maintained livestock requiring a carrying capacity of
31,323 sheep units. Reasoning that compliance with sound range
management practices thus required 13,460 sheep units to be
grazed outside of district 6. Centerwall,
#  assumed that the Hopi Indians were using grazing
lands on the Executive Order Reservation outside the hound-
arics of Unit 6 at the time Unit 6 was ereated.”

“Such heing the case,” Centerwall concluded,
“the Hopis have undoubtedly established prior use rights
on lands that are now being used by the Navajos. In like
manner, Navajo Indians have established use rights on graz-
ing arveas within the Executive Order Reservation houndary
and must be given credit for the same.”

12.

From the Centerwall Report to the
Solicitor's Opinion of June 11, 1946

Walter V. Woehlke, Assistant to the Commissioner, constrned
this part of the Centerwall report as indicating that Centerwall
thought the objeet of his investigation was to enlarge distriet 6
so as to provide additional grazing for the thirtecn thousand
exeess sheep units. In a memorandum to the Commissioner, dated
August 28, 1942, Woehlke disagreed with Centerwall’s theory, as
he construed it. “The object of his labors,” Woehlke wrote,

“ was to settle the houndary dispute on an equitable
basis, not to find range for the excess Hopi livestoek. Tt
should be remembered that while the Navajos redueed dras-
tically, the Hopis did not.”

Wochlke, who had bitterly assailed the Solicitor's opinion of
February 12, 1941, also complained of Centerwall’s reliance
thercon, saying that Centerwall quoted from that opinion “with
a noisy licking of the chops. . .” Referring to the Solicitor’s
opinion in his memorandum eommenting upon the Centerwall
report, Woehlke said: “That memorandum was a fine example of
the workings of the legalistic mind at its worst.”

The Navajo Scrviee, headed by General Superintendent J. M.
Stewart, also strongly objected to some of the adjustments pro-
posed by Centerwall, On September 23, 1942, the Hopi and
Navajo superintendents sent a joint letter to the Commissioner
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indicating that the principal differences arising out of the en-
croachments of Navajo families on land traditionally and con-
tinuously used by the Hopis were ahout to he removed.

The two superintendents expressed the view that they could
make the necessary administrative adjustments in the boundary
of district 6 by mutual agreement between the two agencies. In
making these adjustments, it was indicated, the superintendents
were agreed that: (1) “on-and-off” use (partial use by each
tribe) is not desirable; (2) the prineipal purpose of the estab-
lishment of the adjusted district 6 line is the erection of a
barrier which would prevent the crowding in of new families of
Navajos onto territory nsed by the Hopis; and (3) it is not the
intention of bringing about the removal of permanently settled
Navajo families from district 6.

On October 7, 1942, the Commissioner's office authorized them
to proceed with that effort on the basis of the Rachford and
Centerwall recommendations, modifieations agreed upon between
them to be submitted to the Commissioner for approval.

Upon receipt of these instructions, the Hopi and Navajo super-
intendents called a conference of field officials of the two agency
offices, which conference was held at Winslow, Arizona, on Oecto-
ber 22, 1942, They unanimously agreed to recommend that the
boundary line of district 6 be approved as recommendecd by
Centerwall, with three modifications.

One of these modifications was to shift hack to district 4, an
area eonsisting of five square miles which Centerwall had pro-
posed be taken from district 4 and added to distriet 6. The con-
ferenee agreed that this area had historically been used almost
exclusively by a particular group of Navajo Indians, and that the
new line, consisting of the Oraibi Wash wonld make an excellent
natural boundary.

The other two modifications would result in giving Navajo
permittees in district 3 exclusive use of a fifteen-square-mile
area, which Centerwall had shifted to district 6, and in giving
Hopi permittees in distriet 8 exclusive use of an area consisting
of 5.8 square miles which Centerwall had left with district 3.
Both of these modifications were justified by the conference on
the ground of equitable distribution of grazing and water rights.

The district 6 boundaries thus recommended would add
131,946 aeres to the original district 6, as compared to the
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142,540 acres which would have been added under Centerwall’s
recommendations. The superintendents’ recommendations would
add a carrying capacity of 5,764 sheep units to district 6, as
compared to the 6,777 units which would have been added by
Centerwall.

In submitting these boundary recommendations to the Com-
missioner on November 20, 1942, the Hopi and Navajo superin-
tendents also suggested certain administrative policies to be {fol-
lowed. Navajo and Hopi Indians who had established residence
on either side of a district boundary would be permitted to con-
tinue living there. In such cases, and insofar as practicabie, live-
stock grazing permits would be limited to one distriet. Grazing
“pights” would be established on the basis of past use. Rights to
wood and timber on the whole rescrvation would be equal.

After n rveasonable time in which to make adjustments, Nav-
ajo stockmen in districts 3 and 4, to the west and north, would
be given no range rights inside distriet 6. Navaje range rights
along the cast and south houndarics adjacent to districts 5 and 7
would be given further consideration. The distriet 6 houndary
would represent a division of the reservation based on range use.
Hopis would be assured the right to ingress or egress to areas
“within the Navajo jurisdietion” for eeremonial purposes with
proteetion to the extent that police power will permit.

This latter suggestion concerning access to Hopi shrines was
consistent with similar reccommendations which had been made
over a long period of time. It appears to have been advanced
first in Deeember, 1931, when Assistant Commissioner J. Henry
Scattergood wrote to Senator Lynn J. Frazicr, reporting a sug-
gestion which had come to his attention from the field. As he
stated it,

“  the shrines sacred to Hopis that are loecated in what
is at present Navajo reservation land might be fenced and
set apart with the understanding by both tribes that the
Hopis could always have uninterrupted access to them. Such
an arrangement, if consummated, would make it unnecessary
to inelude within the Hopi boundary the intervening land
as suggested by the extremists.”

Similar suegestions were made by Commissioner Rhoads in

May, 1932, and December, 1932; Navajo Superintendent Fryer,
in December, 1936; Commissioner Collier, in July, 1938, April,
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1939, and October 9, 1940; Walter V. Woehlke, Assistant to the
Commissioner, in December, 1939; and C. E. Rachford, in his
report of March 1, 1940,

A specific provision to this effeet was incorporated in a pro-
posed secretarial order prepared in 1937, but never signed.
Article IV of the Hopi By-laws, adopted together with the Hopi
Constitution in 1936, and still in cffect, provides:

“The Tribal Council shall negotiate with the United States
Government agencies concerned, and with other tribes and
other persons concerned, in order to sceure protection of the
right of the Hopi Tribe to hnnt for eagles in its traditional
territories and to secure adequate proteetion for its outlying
established shrines.”

On April 24, 1043, the Office of Indian Affairs approved the
houndaries, carrying ecapacity and statement of administrative
policy, as recommended by the two superintendents on November
20, 1942. While the Hopi Tribal Council had approved the Cen-
terwall recommendations it was apparently not asked to act on
the modifications proposed by the two superintendents on No-
vember 20, 1942, and approved by the Commissioner. In any
event, the recommendations were apparently put into effect.

A considerable adjustment in plaee of residence and range use
was theveafter made, hy bhoth Hopis and Navajos. in order to
respect the new distriet 6 boundary lines and minimize trespass.
Many Navajo families, probably more than one hundred, then
living within the cxtended part of distriet 6, were required to
move outside the new houndaries and severe hardships were un-
doubtedly experienced by some. In April, 1944, the two superin-
tendents met with leaders of the two tribes in an effort to further
clarify the adjustment poliey.

Commissioner Collier met with Hopi leaders at Oraibi, Arizona,
on September 12, 1944, at which time the Hopi claims to the
1882 reservation were once more aired. Stating that the Navajos
could not he forced off of the 1882 reservation, the Commissioner
made this statement concerning the basis of the Navajo claim to
part of the reservation:

“. .. Now, we don’t need to dehate as to the number of
Navajos there were there or not, they came. The Secretary
made a report every ycar how many there were, and he let
them come in cach year. In addition he went to Congress
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and asked for money for the schools for both the Navajos
and the Hopis on the Executive Order, and they gave it to
him, . . .”

In a letter to Dr. Arthur E. Morgan, Community Services,
Inc., written on December 16, 1944, Commissioner Collier made
the following statements concerning the purpose intended to he
served by the order of December 16, 1882, the status of Navajo
Indians in that reservation, and the pattern of use rights. He
said: -
“ . Actually the Navajo Reservation was established hy
treaty in 1868 prior to the Executive order which established
the Hopi Reservation. The raiding of Hopi lands is a matter
of history, but as a matter of fact it started before 1882, and
the action of the President in ereating the Hopi Reservation
at that time was at least in part an attempt to protect Hopis
in an arca of their own. The tact that the Government failed
to provide protection other than drawing an imaginary line
hetween the Hopi and Navajo must be acknowledged, but at
Joast it was the intention of the Government to assist the
Honpis.

“_ There never was any formal opening of the Hopi Reser-
vation to Navajo settlement. The Navajo Indians simply
filtered across the Hopi boundary and were never challenged
by the Government.

“Tt is true, as suggested here, that the Exeeutive order
did not create an exclusive reservation for the Hopi Indians.
The langnage provided that the land should be ‘set apart for
the use and oecupancy of the Mogui (Hopi} and such other
Indians as the Secretary of the Interior may see fit to settle
thereon.” The Secretary never officially settled any other In-
dians on the area but in the absence of any action to eject
the Navajo Indians who had filtered into the area it was in
time assumed that these Navajo were there with the consent
of the Secretary.”

On February 14, 1945, Assistant Commissioner Woehlke ad-
vised Hopi Superintendent Ladd that eonstruction of fences
along the revised distriet 6 line was designed to proteet the
interests of Hopi stockmen and to prevent additional encroach-
ments of Navajo-livestock on Hopi- ranges. “In our judgment,”
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Wochlke wrote, “the proposed fences will have no effect on Hopi
land claims, but will prove to be a great practical value to the
Hopi stockmen.”

William A. Brophy, who succeeded Collier as Commissioner of
Indian Affairs, gave Hopi leaders the same assurance on April
26, 1945. He stated:

“T want to assure that any fences built will in no wise be
construed as establishing district 6 as the Hopi Reservation,
or jeopardize any claims which you may have to other lands.
The purpose of the fence is not to mark off the houndaries
of the reservation, but merely to prevent cattle and horses
from straying; to assist the stoekmen in improving the
quality of their herds, and in controlling the breeding pro-
gram by preventing inferior sires from mixing with the
herds.”

Again, on May 3, 1945, the Commissioner gave the samc assur-
ance to Senator Burton K. Wheeler. Stating that district 6 was
established in order to protect Hopis against additional en-
eroachments by Navajo stockmen, the Commissioner stated :

“This was in no sense an establishment of houndary lines of
the Iopi Reservation. Those houndary lines still are the lines
of the Exeeutive Order reservation,”

Despite these assurances that the distriet 6 lines, and fenees
erected along them, were not intended to mark a Hopi boundary,
it continued to he true, as it had heen cver since distriet 6 was
cstablished in 1936, that Ilopi stockmen were exeluded from
moving beyond distriet 6 into other parts of the 1882 reservation,
except upon a showing of pre-existing use.

This disparity between assurances and practice did not g0 un-
noticed. Calling attention to the fact that in the Solicitor’s opin-
ion of February 12, 1941, it was ruled that proposed changes in
distriet 6 houndaries could not be made without the approval of
the Hopi Tribal Couneil, that Council asked the Commissioner,
on Scptember 23, 1941:

“If the proposed changes in the present Distriet require
the approval of the Hopi Tribal Counecil, why didn’t the
original District require the approval of the Council?”

No direet answer was made to that question.
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At a meeting held on November 6-7, 1945, attended by several
agency officials, a young Hopi leader, Karl Johnson, inquired:
“Now, then, if this District 6 is not to he construed as the
Hopi Reservation, and if that land beyond District 6 is still
the property of the Hopis, then why can’t the Hopis go
outside of Distriet 6%” .

No answer was made.

On June 11, 1946, Felix S. Cohen, then Acting Solicitor of the
Department of the Interior, rendered an opinion with regard to
the ownership of the mineral cstate in the 1882 reservation. Re-
ferring to various department records all of which, and more,
have heen referred to above, the Acting Solicitor expressed the
opinion that it was the intention, in creating the 1882 reserva-
tion, to set aside the lands for the use and occupaney of the
Hopi Indians

«  and for the use and occupancy of the Navajos then
living thereon, and to permit the continued settlement of
Navajos within the avea in the discretion of the Secretary.”

The Solicitor continued:

# - Had there heen any intention of disturbing the Navajos
then occupying the area, it would have heen a comparatively
simple thing to draft the Executive order so as to create a
reservation exclusively for the Hopis. But that was not done.
The prime need at the time was to provide Indian reserva-
tion status for lands long occupied by Hopis and Navajos
alike, and to retain administrative authority over the further
settlement of Navajos within the area. This was precisely
what the Executive order of 1882 accomplished.”

The Solicitor noted in his opinion that, with minor exceptions,
no action was taken to prevent settlement of Navajos within the
reservation until the Department, on January 8§, 1942, took the
position that the Navajos would not be allowed to settle on the

reservation after October 24, ~ when the Hopi constitution
was ratified. Holding that Navajos who had moved into the reser-
vation area before October 25, _ were to be deemed settled

therein pursuant to the December 16, 1882 order, the Solicitor

stated :
I do not mean to imply that the Navajos eculd aequire
rights in the reservation through the Secretary’s inaction or
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through his failure to exercise the diseretion vested in him
by the Executive order. But the Secretary is not chargeable
with negleet in this matter. Throughout the years the Sec.
tary has sought and obtained funds from Congress which
have been used for the education of the children of Hopis
and Navajos alike, and the grazing of the livestoek of both
groups has heen permitted and regulated by the Secretary.
This, to my mind, is conclusive evidence that the settlement
of the Navajos on the reservation has heen sanctioned and
confirmed by the Secretary, and that their settlement is
therefore lawful, resulting in the necessity of recognition of
their rights within the area.”

Concerning the comparative rights of the Hopis and Navajos
in the 1882 reservation, the Solicitor ruled in this opinion that it
“, .. would he a violation of the clear language of the Ex-
ecutive order to distinguish between the quality of estate
acquired hy the two groups. . .”

Continuing, the Solicitor stated:

“. .. I therefore hold that the rights of the Navajos within
the area who settled in good faith prior to October 24, 1936,
are cocxtensive with those of the Hopis with respeet to the
natural resources of the reservation. It is settled by now, of
course, that the mineral estate is in the Indians. Seec the aet
of Mareh 3, 1927 (44 Stat. 1347; 25 U.S.C. sec. 398a), and
cf. United Siates v. Shoshone Tribe of Indians, 304 U.S. 111
(1938).”

The Solicitor pointed out that the Act of May 11, 1938, 52
Stat. 347 (23 U.S.C. § 396a-), provides that the unallotted lands
of an Indian reservation may be lcased for nuning purposes, with
the approval of the Secretary, “by authority of the tribal couneil
or other authorized spokesmen for such Indians.” Holding that
the term “such Indians” refers to the Indian owners of the reser-
vation, the Solicitor declined to state whether the authority for
such leasing, insofar as the settled Navajos were concerned,
should come from the Navajo Tribal Council, or whether a special
council should be called to designate representatives of the
Navajos of the 1882 reservation.

The Solicitor stated that this was an administrative question
which should be considered in the first instance by the Indian
Service.
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" No necessity would avise for the preparation of a roll
identifying all of the individual Indians entitled to partiei-

LR

pate in the mincral estate, . . .

the Solicitor ruled,

“unless it were intended to individualize and distribute

among the Indians the proceeds derived from mineral

leasing.”

13.
From the Solicitor's 1946 Opinion
to the Act of July 22, 1958
Following issnance of the Solicitor's opinion of June 11, 1946,

official assurances continned to be given that distriet 6 was not
intended as a Hopi reservation in lien of their rights in the
entire 1882 reservation. Thus, on May 12, 1948, Aecting Commis-
sioner William Zimmerman, Jr. wrote to an interested eitizen,

“ T wish to assure vou that the establishment of District

6 docs nat modify in any way Hopi rights in the Fxecutive

Order Reservation of 1882, . .7

In the late 1940's there was a considerable increase in the
amount of joint administrative activity on the 1882 and the
Navajo reservations. On May 4, 1948, for example, an agreement
of cooperation was drawn np between the Navajo and Hopi
agencies for the initiation of seil and water conservation prac-
tices. The purpose of the agreement was to effect an organization
which would attempt to hring soil erosion under control and
assist in rebuilding soil resources. Under this plan the Navajo
and 1882 reservations, considered as a unit, were divided into
five work areas.

District 6 and several other distriets which included 1882
reservation lands, were combined to constitute “work avea”™ No. 4,
with headguarters at Keams Canyon. All soil conservation activi-
ties were to be under the genecral supervision of the conserva-
tionist in charge, at Window Rock, Arizona. This whole arrange-
ment was considered neeessary in order to cover the two reser-
vations on a “watershed basis.”

Another example of such intermingling ot Navajo and Hoepi
administrative action is to be found in Secretary of the Interior
J. A. Krug's proposal, advanced in his report entitled “The
Navajo™ issued in March, 1948, that Navajo and Hopi families

FCHP01186



201

be resettled on irrigated land of the Colerado River Indian Reser-
vation in western Arvizona. By the spring of 1949, this program
was under way.

A third example of such joint agency action is evidenced by a
letter dated December 15, 1949, sent by Road Engincer H. E.
Johnson, employed by the Navajo Service at Window Rock, to
Walter O. Olson, Assistant Superintendent of the Hopi Indian
Agency. Johnson thercin recommended that the Hopi road de-
partment use the Navajo road department in an advisory capacity
along the pattern of the old regional office. “All construetion,
maintenanee, and enginecring should he inspected and approved
by this office,” Johnson stated.

As another indication of this tendeney it may be noted that
in 1950 some of the dutics and responsibilities of the Washington
office concerning hoth reservations were delegated to an Area
office established at Window Roek, with Allan (. Harper as
Arvea Director.

Under the Aet of Aungust 13, 1946 (60 Stat. 1049, 25 U.S.C.
70, Chapter 939, §1) an Indian Claims Commission was estab-
lished. Hopi leadevs and the Hopi Tribal Council apparently
gained the impression that this commission might award them
land, and they Degan referring to that ageney as the “Lands
Claim Commission.” In the summer of 1950, this false impression
was brought to the attention of James D. Crawford, then Super-
intendent ot the Hopi Agency, with the suggestion that the Hopis
he disabnsed of the idea that they might obtain more land
through some proceeding hefore the Indian Claims Commission.

On September 9 and 10, 1950, the Commissioner made a tour
of distriet 6 of the 1882 reservation, inspecting housing, schools,
range and industrial activities, and eonferring with the Hopt
Tribal Couneil. A memorandum containing pertinent information
was preparcd in advanee, presumably by the Hopi Agency, for
the Commissioner’s use in eonncction with this tour.

Among the facts stated in this memorandum were the follow-
ing: At the Keams Canyon boarding school there were then 138
Navajo children and 75 Hopi children; there were five Hopi day
schools and a boarding high school within district 6, attended
only by Hopis; the 631,194 acres of land then within district 6
fell into the following categories: 208,134 acres of grassland,
5.639 acres of sagebrush, 309,062 acres of hrowse, 78,411 acres
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of pinon and juniper, 22,818 acres of waste and 7,130 aeres of
eu]tivated but unirrigated land; in fiseal 1949, the Hopis owned
;700 cattle, 1,150 horses, and 9,077 sheep;
¢« water is a major problem. All of their (Hopis) activi-
ties revolve around and are affected by the scarcity and
poor availability of water. . .”

On Mareh 23, 1951, the trespassing of Navajo cattle and bulls
in several areas of district 6 was becoming a serious problem,
especially because it interfered with the Hopis™ eontrolied breed-
ing program.

Hopi complaints of a different kind were aired before a House
Subeommittee on Indian Affairs, at a hearing held in Phoenix,
Arizona on Mareh 27, 1951, The Hopi Tribal Council had been
rendered completely useless by the political conflict within the
Hopi villages resulting from the stock reduction plan put into
effect in 1943. Hopi representatives at the March, 1951 hearing
alleged that certain persons affiliated with the Office of Indian
Affairs were endeavoring to prevent formation of a new Council.

The Hopis also complained that their children were not re-
ceiving an adequate education, that the Office of Indian Affairs
was partial to the Navajos in the determination of the Navajo-
Hopi rehabilitation program, that the Window Rock Area Office
was not interested in them and that the Hopi Agenecy should be
restored and divoreed from the Navajos. In a letter dated July 3,
1951, addressed to the Commissioner, Associate Arca Director
Walter O. Olson discussed each such complaint, and expressed
the view that none of them were meritorious.

By July, 1951, the total population of the Navajo Indian
Tribe was 69,167 (about six thousand within the 1882 reserva-
tion), as compared to a Hopi Indian Tribe population residing
within the 1882 reservation, of 3,200. The total acreage of the
Navajo Indian Reservation, plus the part of the 1882 reservation
lying outside of distriet 6, was then 15,508,033, as compared to
631,194 acres for the Hopis within distriect 6. Thus the Hopis
had about 4.4% of the total Navajo-Hopi population, and were
permitted to occupy about 3.3% of the combined land area avail-
able to the two tribes. '

In the summer of 1952 there was more trouble brewing along
the boundary of distriet 6. On June 8 of that year Area Director
Harper reported several complaints of Navajo livestock tres-

FCHP01188



203

passing, and one complaint that Navajo police were invading
Hopi country to enforce Navajo claims on the other side of the
boundary.

On April 9, 1954, the Commissioner of Indian Affairs reported
to Orme Lewis, Assistant Seeretary of the Interior, that the
present resource hase for both the Hopis and Navajos in the 1882
reservation was inadequate, but that relief might be obtainable
by economic development or the discovery and development of
mineral resources.

The Commissioner also stated that the entire Navajo Indian PIf 441
Reservation surrounding the 1882 reservation is
“ . . overcrowded and overgrazed, and sufficient range is
not available to permit reloeation of either Navajos or Hopis
to other areas within the Navajo Reservation without eaus-
ing further overcrowding and disruption.”

In the Commissioner’s view, the Navajos and Hopis were tradi-
tionally antagonistic and “successful administration at this time
requires a physieal separation and clear definition of the rights
of the two tribes.”

The Commissioner also stated, in the report to the Assistant
Secretary that distriet 6 does not have an adequate supply of pit 42
wood for fuel and fence posts. “The establishment of any reser-
vation boundary,” he wrote, “should eonsider the problem of such
basic needs as fuel, water, range and farmland.” In the Commis-
sioner’s view it was desirable to retain subsurface rights in joint
ownership until such time as their value and loeation is deter-
mined, as any division thereof prior to development “might later
prove uafair.”

The Commissioner expressed the opinion that it would be ex-
tremely difficult and expensive to determine the Navajos and their
descendants who were in residence on the 1882 reservation on
October 24, 1936, when the Hopi constitution was ratified. Ae-
cording to the Commissioner, Navajos with rights in the 1882
reservation were also enrolled in the Navajo Indian Tribe, but
they should not be allowed to share in the assets of two reserva-
tions.

Commencing in 1954, and for each subsequent school year, a
careful enumeration was made under the direction of the Com-
missioner, of all school-age children on the Navajo Indian Reser- Def. Prop.
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vation, and that part of the 1882 reservation outside of land
management distriet 6, as cxpanded in 1943. The school census
data were used hy the Bureau of Indian Affairs to project the
necessary planning for school facilities, teachers and school per-
sonnel for the ensuing vears. In making the annual sehool eensus,
however, there was no effort to segregate Navajos who were
living within the 1882 reservation from those who were living
outside that rveservation. Tn fact the authorities who took the
census were not even aware of the exceutive order area.

According to the comprehensive Navajo school census taken in
1955 under the supervision of the education department of the
Burcau of Tndian Affairg, there were 2,929 Navajo children then
living in the 1882 reservation. They were not listed separately
from the children of other areas hut census officials were able to
determine this information hy consulting data eontained in the
census records.

The method of regulating traders on the 1882 reservation whieh
attained its final form in 1955, had its heginning many years
hefore. Under the Aects of August 15, 1876 (19 Stat. 176, 25
U.R.C.. §261) and Aareh 3, 1901 (31 Stat. 1058, 25 U.S.C,
§ 262), the Commissioner had sole power and authority to ap-
point traders to the Indian tribes and to make rules and regula-
tions governing their selection and operations. (ieneral regulations
governing licensed traders on any Indian reservation were prom-
ulgated on June 29, 1927. On June 1, 1937, special regulations
covering trade on the Navajo, Zuni and 1882 reservations were
promulgzated, and were thereafter amended from time to time.

On Mareh 20, 1948, the Navajo Tribal Council adopted a reso-
lution purporting to regulate traders on the Navajo Indian
Reservation. On May 20 of that year, Martin . White, Solicitor
of the Department of the Interior, rendered an opinion in which
it was stated that insofar as tribal lands were concerned, the
consent of- the tribe to the use of land for business purposes
must be obtained, as provided for in the regulations. Thus, the
Solicitor ruled, the Navajo Tribal Council may act coneurrently
with the Secretary in the issuance of traders’ permits containing
appropriate conditions relating, among other things, to the p-ayA
ment of rent.

On January 1, 1955, the Commissioner approved resolutions of
the Navajo Tribal Council, adopted in 1954, relating to traders’
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leases and sctting vental vates. Under these procedures the Nav-
ajo Tribe granted leases to traders on that part of the 1882
reservation outside of distriet 6 as well as on the Navajo Indian
Reservation, such leases hieing approved by the Superintendent
of the Navajo Agency.

The proceeds rececived from these leases, nine of which were in
existence in 1958, were paid inte the Navajo tribal treasury. This
was done notwithstanding the dircetion of the Navajo Avea
Director, W. Wade TTead, on September 17, 1957, addressed to
the General Superintendent of the Navajo Agency, that any sueh
rentals should bhe held in eserow pending final determination of
Navajo and Hopi rights in the area ontside distriet 6 and within
the 1882 reservation.

The reference to activity by the Navajo Tribal Couneil makes
it pertinent to note that during ail of the time that Navajos re-
sided within the 1832 reservation, they had the same representa-
tion in the Navajo Tribal Council as was accorded Navajos
residing outside that reservation.

By the summer of 1958, the Hopi population in the 1882 resar-
vation was probably something in oxeess of 3,200. Most of them
resided within distriet 6, as expanded in 1943, A few had homes,
farms or grazing lands in adjoining distriets on the 1882 reser-
vation.

Other Fopi activitics then heing carried on outside distriet 6,
as expanded, inclnded wood eutting and gathering, the gather-
ing of plants for medicinal, ceremonial, handieraft and other
purposes, the visiting of ccremonial and cagle shrines, and a
Iimited amount of hunting.

By the summer of 1958, the Navajo population on the 1582
reservation was about 8,800. This did not include the very few
Navajos then living within distriet 6 as expanded in 1943. The
places of residence of the Navajos within the 1882 reservation
were seattered quite genevally over the entire arca outside of
distriet 6. Government sehools for Navajo children were then
being maintained within the 1882 reservation at Pinyon, Smoke
Signal, White Cone, Sand Springs, Dinncbito Dam and Red Lake.

The legislation enabling Hopis and Navajos to seek a court
determination of theiv respeetive rights in the reservation area
was enacted on July 22, 1958, 72 Stat. 402.
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IN THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF ARTZONA

DewEy HEaLiNg, CHAIRM AN OF THE Hop1 TRIBAL ]
Counci. or THE Horr InpiaN ‘[rize, For
AND Ox BewaaLr oF THE HopPi INnDIAN TRIBE,
IncLupNG ALL VILLAGES AND CLANS THEREOF,
AND ON BEBHALF OF ANY aAND ALl Homr
Inprans CraimMing ANY INTEREST IN THE
Laxps DeScrRIBED IN THE EXECUTIVE ORDER
Datep DECEMBER 16, 1882,

Plaintiff,

VS, NO. C]Vll
> 579

PavuL Jones, CHAIRMAN oF THE NavaJo TRIBAL
Prescott

CounciL or THE Navajo INpiaN Tribe For
AND ON BesaaLr or THE Navajo INDIAN
TrBE, INCLUDING ALL VILLAGES aAND CLANS
THERFOF, AND ON BEHALR OF ANY AND ALL
Navaso Inoians CrLaiMING ANY INTEREST IN
THE LaANDS DESCRIBED IN THE JXECUTIVE
OrpER Darer Decemper 16, 1882; RoBERT
F. KENNEDY, ATTORNEY GENERAL. OF THE
Uxitep States, ON Beranr oF Tue UNITED
STATES, Defendumts, )

The court having considered all of the evidence and being fully
advised makes and enters the following findings of fact and
conclusions of law.

FINDINGS OF FACT
Jurisdiction

1. This United States District Court for the District of Ari-
zona, comprised of three judges and convened in the manner
authorized by section 1 of the Act of July 22, 1958, 72 Stat. 402,
and 28 U.S.C., section 2284, has jurisdiction to entertain and
determine this action,
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Parties

2 Plaintiff Dewey Healing is the duly authorized chairman

ol the Fopi Tribal Council of the Hopi Indian Tribe and ap-
pears herein for and on hehalf of said tribe, ineluding all
villages and clans thercof, and on behalf of any and all Hopi
Indians claiming any interest in the lands deseribed in para-
graph 4 of thesc findings of fact.

3. There are two defendants one of whom is Paul Jones, the
duly authorized chairman of the Navajo Tribal Council of the
Navajo Indian Tribe. He appears herein for and on behalf of
said tribe and every member thercof, and for cach and every
Navajo Indian using and oceupyving, or who has or has had
anv claim of any right, title or interest in the use and occupancy
of, any part, parcel or portion of the lands deseribed in para-
graph 4 of these findings of fact. The other defendant is the
Attorney General of the United States, on hehalf of the United
States.

Nature of the Case

4, At issuc in this action arve the competing claims of the
Navajo and Hopi Indians and their respective tribes in and to
the lands described in an exeeutive order issued on December
16, 1882, hy President Chester A. Arthur. This order reads:

“Tixecutive Mansion,
December 16, 1882.

“Tt is hereby ordercd that the traet of country, in the
territory of Arizona, lving and being within the following
deseribed bowmdaries, viz: heginning on the one hundred and
tenth degree of longitude west from CGireenwich, at a point
36° 30" north, thence due west to the one hundred and
cloventh degrce of longitude west, thenee due south te a
point of longitude 35° 30’ north; thenee due east te the one
hundred and tenth degrec of longitude west, thenee due
north to the place of bheginning, he and the same is hervehy
withdrawn from settlement and sale, and set apart for the
use and occupaney of the Moqui, and such other Indians as
the Sceretary of the Interior may sec fit to settle thereon.

CHESTER A. ARTHUR.”

5. By inadvertence the land deseription sct out in the order
of December 16, 1882, makes reference to “longitude 35° 3K
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north,” whereas the reference should have heen to “latitude 35°
307 narth.” As correctly deseribed the tract, situated in what is
now noriheastern Arizona, is reetangular, heing ahout seventy
miles long, north to south, and fifty-five miles wide. Tt contains

approximately 2,500,000 aeves, or 3,900 sqnare miles.

6. By section 1 of the Act of July 22, 1958, the lands
deseribed in the Exeeative Order of Deocember 16, 1882, were
declared to he held by the United States in trust for the Hopi
Indians and such other Indians, if any, as therctofore had been
settled thereon hy the Seceretary of the Interior pursnant to such
excentive nrder,

7. By the same section of the 1958 aet, the Navajo and Hapi
Indian Tribes, acting through the chairmen of their respeetive
tribal councils for and on behalt of the tribes, including all
villages and elans thercof, and on hehalf of any Navajo or Topi
Indians claitning an interest in the arven set aside hy the exeeu-
tive order dated Deeember 16, 1882, and the Attorney General
on behalf of the United States, were authorized to commence
or defend in the United States District Court for the Distriet
of Arizona, comprised of three judges and convened in accord-
ance with the provisions of 28 U.S.C., section 2284, an aetion
against cach other and any other tribe of Indians claiming any
interest in or to the aren deseribed in sueh exceutive order:

“. .. for the purpose of determining the rights and inter-
ests of said parties in and to said lands and quieting title
thercto in the tribes or Indians establishing sneh claims
pursnant to sueh Executive Order as may he just. and fair

3

in law and equity. |

8. Under scetion 2 of the 1953 aet, the court was authorized
to determine whether the Navajo Indian Tribe or individual
Navajo Indians have the exelusive interest in any lands within
that reservation, it being provided that lands, if any, in which
that tribe or individual Indians thereof arve determined to have
the e¢xclusive interest shall thereafter he a part of the Navajo
Indian Reservation. Likewise, and under the same section of the
1958 act. the court was anthorized to determine whether the Hopi
Indian Tribe, ineluding any Hopi village or clan thereaf, or
individual Hopi Indians have the exelusive interest in any lands
within the reservation, it heing provided that lands, if any, in
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which that tribe, or any village, elan or individual Indians
thercof are determined to have the exclusive interest shall
thereafter be a reservation for the Hopi Indian Tribe.

8. This action was instituted pursnant to the authority and
jurisdietion thus conferred and for the purposes thus deseribed.
The words “Navajo” and “Navaho” refer to one and the same
Indian people. The words “Moqui” and “Hopi” refer to one and
the same Indian people.

Claims of Paities

10. Plaintiff c¢laims that all of the lands described in the
order of December 16, 1882 arc held in trust by the United
States exclusively for the Hopi Indians and that neither the
Navajo Indian Tribe and its villages, clans or individnal mem-
bers, nor any other Indian or Indian tribe, village or clan, has
any cstate. right, title or interest therein or any part thereof.
Plaintift seeks a decree of this eourt quieting title to all of these
lands in the United States in trust exelusively for the Hopi
Indians.

11. Plaintiff further claims that if (but not conceding) some
Navajo Indians have been settled on the reservation lands in. the
manner provided in the order of December 16, 1882, rights and
interests therehy acquired, if any, do not inure to the benefit of
the Navajo Indian Tribe in general, or to Navajo Indians who
have not been settled on the rescrvation, but only to the group
of Navajo Indians actually settled thereon and to their descend-
ants, colleetively. Plaintift also claims that such rights and
interests, if any, aequired by a group of Navajo Indians, arc
not exelusive as to any part of the reservation area, but are
co-cxtensive with those of the Hopi Indians.

12. Defendant Jones concedes that the United States holds in
trust for the Hopi Indians a portion of the executive order lands,
constituting ahout 488,000 acres and including the Hopi, villages
located on three mesas, situated in the south central part of the
excentive order reservation. The lands so conceded to he held
in trust for the Hopi Indians arc deseribed as follows:

“Beginning at the northeast corner of scetion 19, township
98 north, range 14 east, Gila and Salt River Meridian, Ari-
zona, on the southeast bank of the Dinnebito Wash, surveyed ;
thence in a southcasterly direction to the northeast corner of
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township 25 north, range 17 east; thence in a northeasterly
direction to the northwest corner of section 33, township 27
north, range 19 east, survey of July, 1891; thence due east
four miles to the northeast corner of seetion 36, township
27 north, rvange 19 cast, survey of July, 1891; thence in a
northeasterly direetion to the northeast corner of seetion 30,
township 27 north, range 20 east, resurvey of July, 1910;
thenee in a northerly direction approximately 16 miles to
the northeast corner of section 6, township 29 north, range
20 enst, unsurveyed; thenee west approximately T miles to
the southwest corner of township 30 north, range 19 cast;
thenee north 2 miles to the northeast corner of seetion 25,
township 30 north, range 18 east, survey of March, 1909;
thenee west approximately 2014 miles to the point of inter-
section of the southeast bank of the Dinnehito Wash with
the seetion line hetween sections 22 and 27, township 30
north, range 15 cast, survey of May, 1909; thence down the
southeast hank of the THnnehito Wash tao the point of
beginning.”

13. Tefendant Jones elaims that all of the lands deseribed
in the order of Tecember 16, 1882, except that which is deseribed
in paragraph 12 of these findings of faet, are held in trust by
the United States exelusively for the Navajo Indian Tribe. No
claim is made on hehalf of any member of the Navajo Imdian
Tribe, or any Navajo Indian uvsing or oceupving, or who has or
has had any elaim of any right, title or interest in the use and
occupaney of, any part, pareel or portion of the lands deserihed
in the order of Deeember 16, 1882, exeept as a beneficiary under
the Navajo tribal elaim, He secks a deeree of this court quieting
title to all of the executive order lands, except those deseribed
in paragraph 12 of these findings of faet, in the United States
in trust exclusively for the Navajo Indian Tribe,

14. Defendant United States, the conceded trustee of all the
lands deseribed in the order of December 16, 1882, claims no
beneficial interest therein. Assunming the position of stakeholder,
it takes. no position as hetween the eclaims of plaintiff and
defendant Jones and asserts no claim on hehalf of any other
Indian or Indian tribe. The United States, however, ériginally
contended that this econrt is without jurisdietion hecause, in its
view, the riehts and interests to he determined herein present a
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political and not a judicial question. This court has heretofore
rejeeted this contention. IMealing v, Jones, 174 F. Supp. 211,
decided Mayv 25, 1939,

15. Hereinafter, in these findings of fact. unless otherwise
indicated, refercnees to “defendant” will mean Paul Jones, Chair-
man of the Navajo Tribal Couneil, and rveferences to the “par-
ties” will mean Dewey Healing and Paul Jones, representing the
Hopi and Navajo Indians and Indian Tribes, respectively.

Establishment of Exceculive Order
Kescreation of December 16, 1832
16. The executive order reservation of December 16, 1852, was
established for the following purposes: (1) to reserve for the
Hopis sufficient living space as against advaneing Mormon set-
tlers and Navajos, (2) to minimize Navajo depredations against
Hopis, (3) to provide a legal basis for eurhing white inter-
meddlers who were disturbing the Hopis, and (4) to make avail-
able a reservation area in which Indians other than Hopis could,
in the future. in the diserction of any Secretary of the Interior,
he given rights of use and oceupancy.

17. Tt was the official intention, in ercating this reservationm,
that the Hopi Indians would immediately have, gsubject to the
limitation stated in the next sneecceding paragraph of these find-
ings, the uwsual Indian title in and to all parts of the deseribed
arca, whether or not then actually used and oceupied hy them,
and without the need of anyv action on the part of the Secretary,
express or implicd, settling them on the reservation or otherwise
confirming theiv rights therein.

18. Notwithstanding what is said in the next preceding para-
graph of these findings, it waxs also the official intention to reserve
the authoritv in the Sceretary, acting within his diseretion, sub-
sequently to settle other Tndians on the reservation or specified
points thereof, therehy cffectine whatever limitation upon. or
reduetion in. then cxisting Hopi rights of use and oecupancy
the Seccretary might. thns desire to accomplish consistent with
the law in cffect at the time the Secretary exercised such
reserved authority.

19, Tn issuing the Exceutive Order of December 16, 1882, it
was not the official intention therebhy to grant immediate rights
of any kind or nature to Navajos then living upon or otherwise
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nsing or oceupying amy part of the reservation area. It was
the intention that any sueh’ Navajos would remain only hy suf-
feranece, subjeet to being vemoved upon administrative direction
unless and until thereafter settled on the reservation by the
Seeratary pursuant to his reserved authority under the execu-
tive order. It was the intention that any Navajos theveafter
entering the reservation area, unless and until settled thereon
as stated ahove. would bhe trespassers subject to removal upon
administrative direction.

Settlement of the Navejos in the 1832 Rescrvation

20. Navajo Indians used and ocenpiad parts of the 1882 ros-
ervation, in Indian fashion, as their continuing and permanent
area of residence, from long prior to the ereation of the reserva-
tion in 1882 to .July 22, 1958. The Navajo population in the
reservation has steadily inereased all of these years, growing
from ahout three hundred in 1882 to about eightv-cight hundred
in 1953. During the same perviod the Hopi population in the
reservation inereased from ahont eighteen hundred to something
over thirty-two hundred.

21. None of the twentyv-one Sceretaries of the Interior who
scrved from December 16, 1882 to .July 22, 1958, or any official
authorized to so act on hehalf of any of these Secrctaries, ex-
pressly ordered, ruled or announeed, orally or in writing, per-
sonally or through any other offieial, that, pursuant to the dis-
eretionary power vested in him under the executive order he had
“settled” any Navajos in the 1882 reservation, or had authorized
any Navajos to begin, or continue, the wse and ocenpaney of the
reservation for residential purposes.

22, Prior to the vears 1909 to 1911, while the seeond allot-
ment project in the 1882 reservation was in progress, neither
the Scerctary of the Interior nor any authorized representative
of the Secrctary, acting in the exercise of the authority reserved
nnder the executive order, expressly or hy implieation, author-
ized the Navajo Indian Tribe or any Navajos whether or net
then living in the reservation arvea, to use and ocenpy any pmr,
of the 1882 rescrvation for res:dentlal PUrpOoses.

23. The Act of Mareh 1, 1907, 34 Stat. 1015, 1018, author-
ized the Secretary of the Interior to allet lands in severalty “to
the Indians of the Monqui Reservation in Arizona,” subjeect to
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the provisions of the Allotment Act of February 8, 1887, 24 Stat.
388, Pursuant to this statute, and on September 16, 1907, the
Sceretary authorized such a project.

94 On Fehruary 25, 1909, Matthew W, Murphy, the special
allotting agent, received instruetions from Acting Commissioner
R. (i. Valentine which read in part as follows:

“RPxecutive Order of December 16, 1882, ercates the Moqui
or Hopi reserve tor the Moqui and such other Indians as
the Secretary of the Interior may see fit to settle thercon
and the Aot of March 1, 1907 (34 Stat. [., 1021), author-
izes the Secretary of the Tnterior to make allotments to the
Indiansg on this vescrvation in snch guantities as may be to
their bhest intevest. There is ample authority, therefore, . . .
for making allotments in the Moqui reservation to such
Navajo Tndians as may be loeated thercin and who intend
to remain in the rveservation. Tf the Navajos decline to
accept allotments in the Moqui reservation of the areas
specificd herein they ean he removed from the reservation,
but, in the interests of all persons concerned the Offiee
trusts that thev will agree to accept allotments therve.”

95. The instruetions, quoted ahove, which the Aeting Com-
missioner gave with respect to the seeond allotment program
manifested the intention of the Secretary, proceeding under his
authority to settle other Indians, as reserved in the cxecutive
order, to confer upon Navajos theu residing in the 1882 reser-
vation who intended to remain therein and who agreed to accept
allotments therein the right to use and occupy the reservation,
congistent with nsnal Indian title, such rights of use and ocen-
paney. however, being limited to parts of the 1882 reservation
not then used and occupied by Hopis. Such rights were not
extended to Navajos, though residing in the reservation and
intending to remain therein, who declined to aecept allotments.
The Iatter were not recognized, pursuant to the authority re-
cerved in the exeeutive order, or otherwise, as having any rights
of use and oceupaney in the reservation. Nor were such rights
extended. at this time, to the Navajo Tndian Tribe, as distin-
guished from individoal Navajo Indians.

96. About three hundred Navajos residing in the reservation
and who intended to remain there indicated a willingness to
receive allotments in the 1882 reservation. Each of them was
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designated to receive a deseribed allatment. In 1911 this second
altotment projeet was abandoned and none of the allotments to
Navajos or others were approved,

27. The rvecord does not disclose who the three hundred
Navajos were who received tentative allotments in the period
from 1907 to 1911, or which of these Navajos, if any, were still
alive on July 22, 1958 and living on the 1882 reservation, or
then had descendants living in the reservation and, if so, who
sueh descendants were. It is therefore not possible to find that
any Navajos residing in the reservation on July 22, 1958
derived vights of use and oecupaney by reason of the action of
the authorized representative of the Seeretary, in the years 1909
to 1911, in conferring sueh rights npon threc hundred Navajos
who agreed to accept allotments.

28, On May 23, 1918, 40 Stat. 570, 25 UR.C, §211, was
enacted, prohibiting the ercation of any Indian reservation or
the making of any additions to existing reservations in the States
of New Mexico and Arizona, except by Aect of Congress.

29. On September 29, 1924, an official as high as the Com-
missioner of Tndian Affairs for the first time expressed an official
view to the cffeet that Navajos had rights of use and osccupancy
in the reservation. This was, in faet, the first of thirteen
instanees during the twentyavear perviod from 1924 to 1944, when
a Commissioner made an official statement or ruling which
expressly, or by necessary implication, vecognized Navajos as
having rights in the 1882 reservation,

30. The statement of September 20, 1924, was made in
answer to a protest which Hopi leaders had made against the
plan to convert the Keawns Cauyon faeilities into a school for
Navajo children residing in the veservation. Referring to the
“such other Indians” provision of the executive order, Commis-
gioner Charles TT1. Burke said: “Tt is helieved this language was
intended to permit Navajo Tndians who had lived on the reserve
for many years to continue there.”

31. In one vespeet there appears to he an inconsisteney
hetween what the Commissioner said and what he did. By his
statoment he seems to have indicated, in effect, that he was
settling in the reservation Navajos who had lived therein for
many vears prior to 1882. But he was apparently, at the same
time, making the school facilities at Keams Canyon available to
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all resident Navajo children without regard te the number of
vears their families had lived in the reservation. This is but
the first of several instances in which the Commissioner, while
verbally seeming to indicate a limited exereise of the disere-
tionary power in favor of Navajos, sanctioned administrative
action consistent with a much broader exercise of such power.

32. The 1924 statement and the surrounding circumstances
have some tendency to indicate that some Navajos werce then
settled in the reservation pursuant to an impled exercise of
authority under the exceutive order. This evidenee, however, is
not sufficient to warrant a finding of fact that Navajos were
then settled in the reservation.

33. By the Act of March 3, 1927, 44 Stat. 1347, 25 U.8.C.,
§ 3081, changes in the boundaries of reservations ereated by
executive order for the use and oecupation of Indians were pro-
hihited, except by Aet of Congress.

34. What is stated in paragraph 32 of these findings of fact
concerning a statement made by the Commissioner on Scptember
29, 1924, is likewise true regarding a statement made by the
Commissioner on Julv 17, 1930, to the effect that “. . . it has
alwavs been considered that the Navahos have the right to wse
part of the reservation.”

P

35. Prior to Tebruavy 7, 1931, except for the settlement of
three hundred unidentified Navajos during 1909-1911, neither
the Seerctary ot the Interior mor any authorized representative
of the Seeretary, acting in the exereise of the authority reserved
under the exceutive order, expressly or by implication, author-
ized the Navajo Indian Tribe or any Navajes whether or not
then living in the reservation arvea, to use and occupy any part
of the 1882 reservation for residential purposes.

36. On Fchruary 7. 1931, Indian Commissicner C. J. Rhoads
and Seerctary of the Interior Ray Lyman Withur, joined in a
lettor to M. J. Hagerman aceepting the recommendations made
by Hagerman and Chester E. Faris on November 20, 1930, that
the 1882 veservation he divided between Hopis and Navajos.
This 1931 blanket and all-inclusive recognition of Navajo rights
of use and occupaney ig explainable on no other basis than that
the Secretary. impliedly exercising the authority reserved to him
in the excoutive order, was then and there settling in the 1882
reservation all Navajos then residing in that reservation.
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37. The cvents and official pronocuncements between Febru-
ary 7, 1931 and July 22, 1958, indicate that all Navajos enter-
ing the reservation for purposes of permanent residence were
impliedly settled therein by the Secretary or his authorized rep-
resentative, at or shortly after the time of entrv, and that on
July 22, 1958, all Navajos residing in the 1882 reservation were
accordingly settled thercin pursuant to the Executive Order of
December 16, 1882.

38. Beginning with the approval, on June 2, 1937, of grazing
regulations the authority for which rested in part on a resolu-
tion of the Navajo Tribal Council, dated November 24, 1935,
the Navajo Indian Tribe itself was impliedly settled in the 1882
reservation pursuant to an cxereise of the authority conferred
by the Executive Order of December 16, 1882,

39. TImplied Secretarial settlement of Navajos and the admin-
istrative policy of segregating Navajos from Hopis, were ini-
tiated at the samec time. The implied secttlement of Navajos in
the 1882 reservation was at all times subject to this segreeation
polieyv. Accordingly, there was never anyv administrative inten-
tion to settle Navajos in that part of the reservation in which
the Hopi population was coneentrated, and neither individnal
Navajos nor the Navajo Indian Tribe were ever so settled.

40, This limitation upon the arvea of Navajo settlement was
not administratively fixed by the establishinent of final and exact
boundary lines until April 24, 1943. The houndary line was then
finally and exactly fixed by the Office of Indian Affairs in ap-
proving revised boundaries for land management distriet 8, as
proposed by Willard R. Centerwall, with certain medifieations.
Distriet 6, as so defined, was thus reserved exclusively for Hopis.

41. The houndary line of distriet 6, as approved on April 24,
1943, is as follows:

Starting at the section corner hetween Sections 3 and 4,
Township 28 North and Range 14 Fast. This ecorner i
located 24.75 chains doe South and then 54.35 chains due
West from Windmill M-174. The eorner is steel and is lo-
cated on the West bank of the Dinehbito Wash, It is located
a few chains West of the wash, The boundary runs South of
this corner to the center of the wash which distance is about
2 chains. From the ahove mentioned corner the houndarv
runs Nerth 25° 10 West to Howell Mesn escarpment in
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Section 20, Township 29 North, Range 14 East. It then
gocs in a northerly dirvection along said escarpment until
the Tuha City-Hotevilla road is intersected in the South half
of Section 28, Township 30 North, Range 14 Ilast. The
houndary then follows the road until it reaches the center of
the Dinchbito Wash about on the seetion corner common to
Sections 22, 23, 26 and °7. Township 30 North, Range 15
East. The houndary then follows the center of the Dinehbito
Wash in a northeasterly direction until it intersects a line
soing North 45° West fram the quarter corner hetween
Sections 17 and 20, Township 30 North and Range 16 Bast,
This line is approximately 43 chains long. The boundavy
then follows said line Southeast to the quarter corner be-
tween Sections 17 and 20, Township 30 North, Range 16
Bast. The houndary then follows the secetion line due Bast
from the said quarter corner for 4.5 miles to the section
corner common to Scetions 13 and 24, Township 30 North,
Range 16 T, and Sections 18 and 19, Township 30 North,
Range 17 East, then turns an angle and goes North 42° Tast
for a distance of approximately 2.2 miles until the escarp-
ment on the Iast side of the valley is encountered in the
NW1 of Section 8, Township 30 North, Range 17 East. The
houndary then follows this escarpment in a southerly direc-
tion until the most southerly point in the escarpment is
veached in the B/2 of Scetion 16, Township 30 North, Range
17 East. The bhoundary then goes .4 miles South 23° Fast
at which point it reaches the Oraibi Wash in the NWlj,
Scetion 22, Township 30 North. Range 17 East. The hound-
ary then follows the West hank of the Oraibi Wash in a
northeasterly dircetion until a point 200 yards ahove the
Hardrocks Diversion Dam is reached. The houndary then
turns an angle and follows a line South 57° 30" East for a
distance of approximately five miles until it reaches the bueck
pasture fence in the W14, Section 15, Township 30 North,
Range 18 East.

The houndary then follows the buck pasture fence South-
westerly for approximately .4 miles in the NWZ4, Section 22,
Township 30 North, Range 18 East. Thence Southeasterly
along the buck pasturc fence for approximately 4 niile in
the NW14, Section 22, Township 30 North, Range 18 Iast.
Thence Northeasterly along the buck pasture fenee for ap-
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proximately 3 miles to a point in the NW14, Section 18,
Township 30 North, Range 19 East. Then Southeasterly
along the buck pasture fence for approximately 1 mile to
the SEY,, Section 18, Township 30 North, Range 19 East.
Thence Northeasterly along the huck pasture fenee approxi-
mately .2 mile to the point on the section line hetween the
SW quarters of Seetions 17 and 18, Township 30 North,
Range 19 Fast. Then South 76° 30’ East following the
Existing Boundary fence to a point 1,879 fect due North
of Section corner between Seetions 23, 24, 25 and 26, Town-
ship 30 North, Range 19 TEast. This seetion corner is lo-
cated near water well H 11 which is known as Cat Springs.
Then South 54° 15’ East following the Existing Boundary
fenee to a point in Bingham’s Lake approximately S miles
South of Latitude 36° 00’ and 4.25 miles West of Longitude
110° o0,

From this point in Biungham’s Lake the boundary then
runs South 38° 0/ West following the Existing Boundary
fence until it intersects the Jeddito Wash. The intersection
takes place at the same point as Longitude 110° 15 interseets
the wash. The boundary then follows the center of the wash
to the point where the Township line hetween Townships 24
and 25 North interseets the wash. The boundary then follows
the Township line due West following the Lxisting Boundary
fenee for 2.3 miles at which point it goes North 45° 57 West
following the Existing Boundary fence for approximately
25.6 miles until it interscets the Dinehbito Wash at the same
point as the Township line between Townships 27 and 98
North. The boundary then follows the center of the Wash
8 miles up to the point where it intersects the line running
due South of the corner between Sections 3 and 4 Township
28 North, Range 14 Rast,

42, The Nuavajo Indian Tribe and all individual Navajos
residing in the area on July 22, 1958, werc authorized to settle
in all parts of the reservation outside of distriet 6 as defined on
April 24, 1943, and neither the Navajo Indian Tribe nor indi-
vidunal Navajo Indians were authorized to settle within that
district as so defined,

43. No Indians or Indian tribes other than Navajos were ever
settled in the 1882 reservation pursuant to the authority vested
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in the Sceretary under the Executive Order of December 16,
1882, and no Indians or Indian tribes other than Hopis and
Navajos have any right or interest in the 1882 reservation.

Other Events and Circumstances Bearing upon Relative Rights
and Interests of Hopis and Navajos in Part of Reservaiion
outside of District 6, as Defined in 1943

44. Only a very few Hopis have ever resided, or grazed live-
stock, in that part of the reservation lying outside of district 6,
as defined on April 24, 1943. During the years, however, they
have continuously made some use of a large part of that area
for the purpose of cutting and gathering wood, obtaining coal,
gathering of plants and plant products, visiting eceremonial
ghrines, and hunting.

45. Congress at no time enacted legislation designed to, or
having the effect of, terminating Hopi rights of use and occu-
pancy anywhere in the 1882 reservation.

46. Beginning on February 7, 1931, administrative officials
‘followed a policy designed to exclude Hopis, for the most part,
from the part of the reservation in which Navajos were Dheing
settled hy implied Secretarial action. At first they sought to
accomplish this hy legislation in the form of a provision in the
bill which was to hecome the Navajo Indian Reservation Act of
1934. This attempt failed of realization. Thercafter, and begin-
ning abhout 1937, the administrative effort to exclude Hopis from
the part of the reservation in which Navajos were being permitted
to settle, took the form of grazing regulations and a permit
system under which Hopi nse of reservation lands was restricted.

47. In 1941, Indian Affaivs officials sought to formalize this
exclusion policy by means of an order of the Secretary of the
Interior defining areas of exclusive occupancy. But the solicitor
of the department, on February 12, 1941, ruled that this could
not he dome without the consent of the Hopis, and no such
consent was sought or obtained. Despite this legal advice the
Office of Indian Affairs, through enforcement of the grazing
regulations and permit system, continued the practice of exclud-
ing Hopis without their consent from that part of the reservation
lying outside of district 6, insofar as residential or grazing -use
was concerned, . . ) . o
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48. None of these administrative regulations and practices,
however, were designed to affect whatever rights the Hopis then
had in the entire 1882 reservation. This is established by the
repeated and consistent representations made by administrative
officials during all of this period.

49, The failure of the Hopis, prior to the settlement of
Navajos, to use a substantially larger part of the 1882 reserva-
tion than is embraced within distriet 6, was not the result of a
free choice on their part. It was due to fear of the encireling
Navajos and inability to cope with Navajo pressure.

50. After the official settlement of Navajos in the 1882 reser-
vation, the fatluve of the Hopis to make substantial use of the
area beyond distriet 6 was not due to a lack of desive or a dis-
claimer of rights on their part, but to their exclusion from that
area by Coverument, officials. Throughout this entire period they
continued to assert their right to use and oceupy the entire
reservation area. These Hopi protestations would doubtless have
been even more persistent and vehement had it not heen for the
constant assuraneces given to them by Government officials, that
their exclusion from all but distriet 6 was not intended to preju-
dice the merits of the Hopt claims.

51. As a practical matter, the Scerctarial setilement, of Nava-
jos in the part of the 1882 reservation outside of district 6, even
without Governmental restraint, prohably would have greatly
limited the amount of surface use the Hopis could have made of
that part of the reservation. But there still would unquestionably
have been a substantial movement of Hopis into the area had it
not been for the administrative barrier and improper Navajo
pressure,

52. Neither before nor after the Sceretarial settlement of
Navajos, did the Hopis abandon their previously-existing right to
use and occupy that part of the 1882 wveservation in which
Navajos were settled.

CONCLUSIONS OF LAW

1. This United States Distriet Cowrt for the Distriet of Ari-
zona, comprised of three judges and convened in the manner
authorized by section 1 of the Aet of July 22, 1958, 72 Stat.
402, and 28 U.S.C., section 2284, has jurisdiction to entertain
and determine this action.
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2. By the force and effect of the Executive Order of Decenther
16, 1882, and without the necessity of any concurrent or subse-
gquent act of the Sceretary of the Interior settling it thereon.
and without restriction to the parts of the reservation then used
and occupied by it, the Hopi Indian Trihe, on Deeember 16,
1882, for the common use and hencfit of the Hopi Indians, ac-
quired the non-vested right to use and occupy the entire reserva-
tion deseribed in that exeentive order, both as to the surface and
subsurface ineluding all resources, subject to the paramount title
of the United States, and suhjeet to such diminution in the rights
of use and oecupancy so acquired as might thercafter lawfully
result from the exercise of the authority reserved in the Seere-
tary to settle other Indians in the veservation.

3. Neither the Navajo Indian Trihe nor any individual
Navajo Indians, whether or mot living in the reservation area
in 1882, gained any immediate rights of use and oceupaney there-
in by rcason of the issuance of the Executive Order of December
16, 1882, or by reason of any other fact or circumstance, save
and except by the exercise, after December 16, 1882, of the au-
thority reserved in the Seeretary of the Interior, under the
Executive Order of December 16, 1882, to settle other Indiaus
in that reservation.

4. Prior to the vears 1909 to 1911, neither the Secretary of the
Interior nor any authorized representative of the Secretary, acting
in the exercige of the aunthority reserved under the executive order,
expressly or by implication, settled the Navajo Indian Tribe or
any individual Navajo Indians anywhere in the 1882 rcservation.

5. In the years 1909 to 1911, the Seeretary of the Interior,
acting through his authorized representative, implicdly settled in
the 1882 reservation about three hundred individual Navajo
Indians who then resided in the reservation and intended to re-
main therein, and who had agreed to accept allotments therein
of land not then being used or occupicd by Hopi Indians, but
since these Navajo Indians are unidentified in this record, and
since it is not established in this record that any of these three
hundred Navajo Indians or their descendants, also unidentified,
were residing in the 1882 rcservation on July 22, 1958, the
settlement of such Indians in 1909-1911, created no rights of use
and oecupancy which are cognizable in this suit.

6. Except for Navajo Indians, if any, who may have been
settled in the years 1909-1911 in that part of the 1882 reservation
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referred to in this paragraph, and whose rights in any event are
not now cognizable, neither the Secretary of the Interior nor
any authorized representative of the Secretary, aecting in the
exercise of the authority reserved under the Txecutive Order of
December 16, 1882, ever expresslv or by implication settled the
Navajo Indian Tribe or any individual Navajo Indians in land
management distriet 6 of the 1882 reservation, as such distriet was
defined on April 24, 1943, sueh district heing deseribed in para-
graph 41 of the findings of fact herein.

-

7. Beginning on February 7, 1931, and eontinuing to July
291958, all Navajo Indians who entered that part of the 1882
reservation lying outside of distriet G, as defined -on April 24,
1943, for purposes of permanent residence, were impliedly set-
tled therein by the Seceretary of the Interior or his authorized
representative at or shortly after the time of entry, and on July
292 1958, all Navajo Indians then residing in the indicated part
of the 1882 rveservation were accordingly settled thersin pur-
suant to the Exceutive Ovder of December 16, 1882,

8. Beginning on June 2, 1437, the Navajo Indian Tribe, for
the common use and benefit of the Navajo Indians, was im-
pliedly settled in that purt of the 1882 reservation lying outside
of districet 6, as defined on April 24, 1943, pursuant to the wvalid
exercise of the authority conferred in the Secrctary by the Exceu-
tive Order of December 16, 1882,

9. No Indians or Indiun tribes other than Navajos werce ever
settled in the 1882 veservation pursuant to the authority vested
in the Seeretary of the Interior under the Exeeutive Order of
December 16, 1882, and no Indians or Indian tribes other than
Hopis and Navajos have any right or inferest in the 1852 reser-
vation.

10. On July 22, 1958, the Hopi Indian Tribe, for the ecommon
use and bencfit of the Hopi Indians, had the exclusive inferest
in and to that part of the 1882 reservation lying inside district 6,
as defined on April 24, 1943, subjeet to the trust title of the
United States, and pursuant to section 2 of the Aet of July 22,
1938, such area is accordingly a reservation for the Hopi Indian
Tribe.

11. The rights of the Hopi Indian Tribe, acquired on De-
cemher 16, 1882, under the cxecutive order of that date, to use
and occupy the entire 1882 reservation for and on behalf of the
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Hopi Indiams, were never tetminated by Congressional enaet-
ment, administrative action, or abandonment, but after February
7, 1931, the Hopi Indian Tribe was validly required to share
erually with settled Navajo Indians and, after June o, 1937,
with the scttled Navajo Indian Trihe, the nse and occupaney of
that part of the reservation in which individnal Navajos and the
Navajo Tndian Tribe were validly settled.

12, The virtual exelusion of Hopi Indians, aceomplished hy
administrative action extending from 1937 to 1958, from mse and
oceapancy, for purposes of residence and grazing, of that part
" 0f the 1882 reservation lving outside of district 6, as defined on
April 24, 1943, has at all times heen illegal.

13. Neither the Navajo Indian Trihe nor any individual
Navajo Indians have the exclusive interest in and to any part
of the 1882 reservation.

14, The Hopi Tndian Tribe and the Navajo Indian Tribe, for
the common usc and benefit of their respective members, hut sub-
jeet to the trust title of the United States, have joint, undivided,
and equal interests hoth as to the surface and subsurface, in-
cluding all resources, in and to that part of the reservation Jying
outside of land management district 6, as defined on April 24,
1943, and described in paragraph 31 of the findings of fact
herein.

15. The quieting of title in and to the lands within the 1882
reservation, in the Hopi and Navajo Indian Tribes, im accord-
ance with the conclusions of law stated above will be just and
fair in law and equity.

Freperick . HamiLey, Cireuit Judge,
Leon R. YaxkwicH, Distriet Judge,

James A, WaLsg, Distriet Judge.

September 28, 1962
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IN THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF ARIZONA

™
Dewey HEALING, CHAIRMAN OF THE HoP1 TRIBAL
’

Couxcr. or THE Hopt Inpian Trise, For
AND On Benarr or rue Horr InpiaN TRIBE,
INcLUDING ALL ViLLAGES AND Cr.Ans THEREOR,
AND O~ BeHALF OF ANY anp AL, Hopi
Inxpiaxns Cramming ANy INTEREST IN THE
Tiaxps DESCRIBED IN THE EXECUTIVE ORDER
Datep DecemBER 16, 1882,

Plaintiff,
vs. No. Civil

Paun Joxes, CHAIRMAN OF THE Navajo TrisaL T 579
COUNCIL OF THE NavaJo INDIaN Trise For | Erescott
AND ON Bruaawr or THE Navajo Inpiaw
TriBE, INCLUDING ALL VILLAGES axp CLaNs
THEREOF, AND ON BEEALF o ANY AND ALL
Navargo Ixvrans CLamming ANy INTEREST IN
THE I.aNDS DESCRIBED IN THE EXECUTIVE
OrpER Datkp Decsmser 16, 1882; RoBERT
F. KenNkby, ATTORNEY (IENERAL OF THE
Uxitep States, ON BeHALF OF THE UNITED
STATES, Defeﬂdamts.J

JUDGMENT

This cause having been submitted to the eourt on August 2,
1961, following trial, oral argument, and the filing of proposed
findings of fact, objections thereto, and hriefs, and the court
having made and entered its findings of faet and conelusions
of law, now thevefore it is hereby declared, adjudged and deereed
that:

1. The Hopi Indian Tribe, for the eommon usc and henefit of
the Mopi Indians, but subjeet to the trust title of the United
States, has the exclusive right and interest, hoth as to the surface
and subsurface, including ail resources, in and to that pavt of
the executive order reservation of December 16, 1882, lying within
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land management district 6, as defined on April 24, 1943, the
gaid Jistriet 6 Leing desceribed as follows:

Starting at the section corner between Sections 3 and 4,
Township 28 North and Range 14 East. This corner is
located 24.75 chains duc South and then 54.35 chains due
West from Windmill M-174  The corner is steel and is
located on the West bank of the Dinehbito Wash. It is
located a fow chains West of the wash. The houndary runs
SQouth of this corner to the eenter of the wash whieh dis-
tanee is about 2 chains. From the above mentioned corner
the boundary runs North 25° 10° West to Howell Mesa
esearpment in Seetion 20, Township 29 North, Range 14 Fast.
1t then goes in a northerly divection along said esearpment
until the Tuba City-Hotevilla road is interseeted in the
South half of Scetion 28, Township 30 North, Range 14 ast.
The houndary then follows the road until it reaches the
center of the Dinchlito Wash about on the seetion corner
common to Seetions 22, 23, 26 and 27, Township 30 Nouth,
Range 15 East. The boundary then follows the eenter of
the Dinehbito Wash in a northeasterly dircetion until it
intersects a line going North 45° West from the quarter
corner between Scetions 17 and 20, Township 30 North and
Range 16 Fast. This linc is approximately 43 chains long.
The boundary then follows said line Southeast to the ¢iarter
corner hetween Seetions 17 and 20, Township 30 North,
Range 16 East. The houndary then fellows the section line
due Bast from the said quarter corner for 4.5 miles to the
section eorner common to Sections 13 and 24, Township 30
North, Range 16 L. and Sections 18 and 19, Township
30 North, Range 17 Kast, then turns an anele and goes
North 42¢ East for a distance of approximately 2.2 miles
until the esearpment on the Bast side of the valley is en-
countered in the NW14 of Scction 8 Township 30 North,
Range 17 Bast. The houndary then follows this escarpment
in a southerly dircction until the most southerly point in the
csearpment is reached in the E/2 of Section 16, Township 30
North, Range 17 East. The boundary then goes .4 miles
South 23° East at which point it reaches the Oraibi Wash
in the NW1;, Section 22, Township 30 North, Range 17 East.
The houndary then follows the West bank of the Oraibi Wash
in a northeasterly direction until a peint 200 vards above the
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Mardrecks Diversion Dam is reached. The boundary then
tarns an angle and follows a line South 57° 30 Tast for a
distance of approximately five miles until it reaches the
huck pasture fenee in the SW14, Section 15, Township 30
North, Range 15 Taast.

The houndary then follows the buck pasture fence South-
westerly for approximately .4 miles in the NW14, Scetion 22,
Township 30 North, Ilange 18 Fast. Thenee Southcasterly
along the buck pasture fenee for approximately 4 mile in
the NW14q, Seetion 22, Township 30 North, Range 18 Ilast.
Thenee Northeasterly along the buek pasture fence for approx-
imately 3 miles to a point in the NW1/,, Section 18, Town-
shipp 30 North, Range 19 Kast. Then Southeasterly along the
buck pasture fence for approximately 1 mile to the SE14,
Seetion 18, Township 20 North, Range 19 Tast. Thenece
Northeasterly along the buek pasture fence approximately 2
mile to the point on the scetion line hetween the SW guarters
of Scetions 17 and 18, Township 30 North, Range 19 1ast.
Then South 76° 307 LEast following the Existing Boundary
fence to a peint 1,879 feet due North of Seetion eorner
hetween Seetions 23, 24, 25, and 26, Township 30 North,
Range 19 Bast. This scetion corner is located near water well
H 11 which is known as Cat Springs. Then South 54° 15
Enst following the Existing Boundary fence to a point in
Bingham's Lake approximately 8§ miles South of Latitude
36° 00" and 4.25 miles West of Longitude 110° 00’.

From this point in Bingham’s Lake the houndary then runs
South 35° 00 West following the Existing Boundary fenee
until it interscets the Jeddito Wash., The intersection takes
place at the suine point as Longiiude 110° 15 interseets the
wash, The houndary then follows the eenter of the wuash to
the point where the Township line between Townships 24
and 25 North interseets the wash. The houndary then follows
the Township line due West following the Existing Boundary
fence for 2.3 miles at whiech point it goes North 45° 57 West
following the Existing Boundary fence for approximately
25.6 miles until it intersects the Dinehbito Wuash at the
same point as the Township line between Townships 27 and
28 North. The boundary then follows the center of the Wash
S miles np to the point where it imtersects the line running
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due South of the corner between Sections 3 and 4 Township
92 North, Range 14 Tast,

in the preceding paragraph of this judgment is quieted in the
Hopi Indisn Tribe for the commen use and benefit of the Hopi
Indians, subjeet to the trust title of the United States, and such
land is henceforth a reservation for the Hopi Indian Tribe.

9 Title in and to the part of the 1882 reservation deseribed

3. The Hopi Indian Tribe and the Navajo Indian Trihe, for
the common use and benefit of their respective memberg, but
subject to the trust title of the United States, have joint, un-
divided and equal rights and interests hoth as to the surface and
subsurface, including all resources, in and to all of the execu-
tive order reservation of December 16, 1882, lying outside of the
houndaries of land management district 6, as defined on April
o4 1943, such houndaries being described in paragraph 1 of this
judgment, and title in and to all of that reservation except the
deseribed district 6, is accordingly qguicted in the Hopi Indian
Tribe and the Navajo Indian Tribe, share and share alike, suhject
to the trust title of the United States, as a reservation.

4. No Indians or Indian tribes other than Hopis and Navajos
have any right or interest in and to any part of the executive
order reservation of December 16, 1882.

Freperick G, Hameey, Cireuit Judge,
Leox R. Yaxkwicy, Distriet Judge,
James A. Warsa, Distriet Judge.

September 28, 1962
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