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ARIZONA WILDERNESS

THURSDAY, APRIL 3, 1990

U.S. SENATE,
SuBCOMMITTEE ON PusLic LANDS,
NATIONAL PARKS AND FORESTS,
CoMMITTEE ON ENERGY AND NATURAL RESOURCES,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m., in room
SD-366, Dirksen Senate Office Building, Hon. Dale Bumpers, pre-
siding.

OPENING STATEMENT OF HON. DALE BUMPERS, U.S. SENATOR
FROM ARKANSAS

Senator BuMPERs. The purpose of today’s hearing is to receive
testlmony on S. 2117, the Arizona Wilderness Act of 1990. S. 2117,
which is co- sponsored by Senators DeConcini and McCain, would
add 39 wilderness areas, comprising approximately 1.1 ‘million
acres of BLM land to the National Wilderness Preservation
System. The bill also adds approximately 1.3 million acres of wil-
derness in four national wildlif: refuges in Arizona.

H.R. 2570, which is also before the subcommittee, is very similar
to title I of S. 2117. S. 2117 represents the first BLM statewide wil-
derness proposal to be considered by Congress.

I would like to commend both Arizona Senators and the Arizona
-House Delegation for their hard work in arriving at a consensus
with this legislation, and I hope that we can deal with this bill ex-
peditiously, possibly in our next mark-up session.

I respectfully ask each witness to summarize your testimony and
please limit your oral remarks to no more than 5 minutes.

At this time, I will place copies of both S. 2117 and H.R. 2570 in
the hearing record. The record will remain open for 2 weeks to re- -
ceive additional comments and testimony.

[The texts of the bills follows:]

th
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To designate certain lands as wilderness in the State of Arizona.

IN THE SENATE OF THE UNITED STATES

FesrUARY 8 (legislative day, JANUARY 23), 1990
Mr. DeConcint (for himself and Mr. McCaIN) introduced the following oill;
which was read twice and referred to the Committee on Energy and Natural
Resources

A BILL

To designate certain lands as wilderness in the State of
Arizona.
1 Be it enacted by the Senate and House of Representé-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the ‘“Arizona Wilderness Act
of 1990

St e W W
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TITLE I—DESIGNATION OF WIL-

DERNESS AREAS TO BE ADMIN-

ISTERED BY THE BUREAU OF

LAND MANAGEMENT
SEC. 101. WILDERNESS DESIGNATION AND MANAGEMENT.

(a) DeEsioNATION.—In furtherance of the purposes of
the Wilderness Act, the following public lands are hereby
designated as wilderness and therefore, as components of the
National Wilderness Preservation System:

(1) Certain lands in Mohave County, Arizona,
which comprise approximately 23,600 acres, as gener-
ally depicted on a map entitled “Mount Wilson Wilder-
ness’’ and dated February 1990, and which shall be
known as the Mount Wilson Wilderness.

(2) Certain lands in Mohave kCount_y, Arizons,
which comprise approximately 81,070 acres, as gener-
ally depicted on a map entitied “Mount Tipton Wilder-
ness”’ and dated—February 1990, and which shall be
known as the Mount Tipton Wilderness.

(3) Certain lands in Mohave County, Arizona,
which comprise approximately 27,530 acres, as gener-
ally depicted on & map entitled ‘“Mount Nutt Wilder-
ness”’ and dated February 1990, and which shall be

known as the Mount Nutt Wilderness.

'
i
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(4) Certain lands in Mohave County, Arizona,
which comprise approximately 76,600 acres, as gener-
ally depicted on a map entitled “Warm Springs Wil-
derness’” and dated February 1990, and which shall be
known as the Warm Springs Wilderness.

(5) Certain lands in Mohave County, Arizona,
which comprise approximately 15,900 acres, as gener-
ally depicted on a map entitled “‘Aubrey Peak Wilder-
ness” and dated February 1990, and which shall be
known as the Aubrey Peak Wilderness.

(6) Certain lands in La Paz County, Arizona,
which comprise approximately 14,630 acres, as gener-
ally depicted on a map entitled “East Cactus Plain
Wilderness’’ and dated February 1990, and which shall
be known as the East Cactus Plain Wilderness.

(7} Certain lands in Mohave and Yavapai Coun-
ties, Arizona, which comprise approximately 41,600
acres, as generally depicted on a map entitled “Raw-
hide Mountains Wilderness” and dated February 1990,
and which shall be known as the Rawhide Mountains
Wilderness.

(8) Certain lands in Mohave, Yavapai, and La Paz
Counties, Arizona, which comprise approximately
129,525 acres, as generally depicted on a map entitled

“Arrastra Mountain Wilderness” and dated February

T oes 2017 18
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1 1990, and which shall be known as the Arrastra
2 Mountain Wilderness.

3 (9) Certain lands in La Paz County, Arizona,
4 which comprise approximately 25,287 acres, as gener-
5 ally depicted on a map entitled “Harcuvar Mountains
6 Wilderness' and dated February 1990, and which shall
7 be known as the Harcuvar Mountains Wilderness.

8 (10) Certain lands in La Paz and Maricopa Coun-
9 ties, Arizona, which comprise approximately 22,865
10 acres, as generally depicted on-a map entitled ‘‘Har-
11 quahala Mountains Wilderness" and dated February
12 1990, and which shall be known as the Harqushala
13 Mountains Wilderness.
14 (11) Certain lands in Maricopa County, Arizona,
15 which comprise approximately 20,600 acres, us gener-
16 ally depicted on a map entitled “Big Horn Mountains
17 Wilderness'” and dated February 1990, and which shall
18 be known as the Big Horn Mountains Wilderness.
19 (12) Certain lands in Maricopa County, Arizona,
20 which comprise approximately 30,170 acres, as gener-
21 ally depicted on a map entitled ‘““Hummingbird Springs
22 Wilderness” and dated February 1990, and which shall
23 be known as the Hummingbird Springs Wilderness.
24 (13) Certain lands in La Paz, Yuma, and Marico-
25 pa Counties, Arizona, which comprise apnroximately

0% 2117 1
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b
94,100 acres, as generally depicted on a map entitled
“Bagletail Mountains Wilderness”’ a;ld dated February
1990, and which shall be known as the Eagletail
Mountains Wilderness.

(14) Certain lands in Maricopa County, Arizona,
which comprise approximately 15,250 acres, as gener-
ally depicted on a map entitled ““Signal Mountain Wil-
derness’’ and dated February 1990, and which shall be
known as the Signal Mountains Wilderness.

(15) Certain lands in Maricopa County, Arizona,
which comprise approximately 61,000 acres, as gener-
ally depicted on a map entitled “Woolsey Peak Wilder-
ness'’ and‘ dated February 1990, and which shall be
known as the Woolsey Peak Wilderness.

(168) Certain lands in Maricopa County, Arizona,
which comprise approximately 14,500 acres, as gener-
ally depicted on a map entitled ‘“Sierra Estrella Wil-
derness” and dated February 1990, and which shall be
known as the Sierra Estrella Wilderness.

(17) Cestain lands in Maricopa and Pinal Coun-
ties, Arizona, which comprise approximately 34,400
acres, as generelly depicted on a map entitled “Table

Top Wilderness” and dated February 1990, and which

shall be known as the Table Top Wilderness.

o8 2117 I8
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1 (18) Certain lands in Pima County, Arizona,
2 which comprise approximately 5,080 acres, as general-
3 Iy depicted on a map entitled “Coyote Mountains Wil-
4 derness” and dated February 1990, and which shall be

known as the C'ovote Mountains Wilderness.

pol]

6 (19) Certain jands in Pima County, Arizona,
7 which comprise approximately 2,065 acres, as general-
8 Iy depicted on a map entitled “‘Baboquivari Peak Wil-
9 derness” and dated February 1990, and which shall be
10 known as the Baboquivari Peak Wilderness.

11 (20) Certain lands in Gila County, Arizona, which
12 comprise approximately 9,201 acres, as generally de-
13 picted on a map entitled “Needle's Eye Wilderness”
14 and dated February 1990, and which shall be known
15 as the Needle’'s Eve Wilderness. The right-of-way re-
16 served h.y right-of-way reservation A-16043 dated Oc-
17 tober 20, 1986, together with the right of ingress and
18 egress thereto, shall not be affected by this Act, and
19 the existing powerline utilizing such right-of-way msay
20 be operated, maintained, and upgraded, subject to rea-
21 sonable requirements to protect wilderness values.
22 (21) Certain lands in Graham County, Arizona,
23 which comprise approximately 6,590 acres, as general-
24 ly depicted on a map entitled ‘“‘North Santa Teresa

o8 2117 I8
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1 Wilderness” and dated February 1990, and which shall
2 be known as the North Santa Teresa Wilderness.

"3 (22) Certain lands in Graham County, Arizona,
4 which comprise approximately 10,883 acres, as gener-
5 ally depicted on a map entitled ‘‘Fishhooks Wilder-
6 ness”’ and dated February 1990, and which shall be
7 known as the Fishhooks Wilderness.

8 (23) Certain lands in Cochise County, Arizona,
9 which comprise approximately 11,998 acres, as-gener-
10 ally depicted on a map entitled ‘“Dos Cabezas Moun-
11 tains Wilderness” and dated February 1990, and
12 which shall be known as the Dos Cabezas Mountains
13 Wilderness.

14 (24) Certain lands in Graham County, Arizona,
15 which com;;rise approximately 6,600 acres, as general-
16 ly depicted on a map entitled ‘“Redfield Canyon Wil-
17 derness” and dated February 1990, and which shall be
18 known as the Redfield Canyon Wilderness.

19 (25) Certain lands in La Paz County, Arizona,
20 'which comprise approx.mately 18,805 acres, as gener-
21 ally depicted on a map entitled “Gibraltar Mountain
22 Wilderness” and dated February 1990, and which shall
23 be known as the Gibraltar Mountain Wilderness.
24 (26) Certain lands in La Paz County, Arizona,
25 which comprise approximately 15,755 acres, as gener-

N
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1 ally depicted on a map entitled “Swansea Wilderness”

2 and dated February 1990, and which shall be known

3 as the Swansea Wilderness.

4 (27) Certain lands in La Paz County, Arizona,

5 which comprize approxim#tely 29,095 :;cres, as gener-

6 ally depicied on a map entitled “Trigo Mountain Wil-

7 derness’’ and dated February 1990, and which shall be

8 known as the Trigo Mountain Wilderness.

9 (28) Certain lands in Yuma County, Arizona,
10 which comprise approximately 8,855 acres, as general-
11 Iv depicted on a map entitled “Muggins Mountain Wil-
12 derness”” and dated February 1990, and which shall be
13 known as the Muggins Mountain Wilderness.

14 (29) Certain lands in Yavapai and -Maricopa

15 Counties, Arizona, which comprise approximétely
16 9,200 acres, as generally depicted on a map entitled
17 “Hells Canyon Wilderness” and dated February 1990,
18 and which shall be known as the Hells Canyon
19 Wilderness.

20 (30) Certain lands in Maricopa County, Arizona,
21 which comprise approximately 63,600 acres, as gener-
22 ally depicted on a map entitled ‘“North Maricopa
23 Mountains Wilderness”” and dated February 1990, and
24 which shall be known as the North Maricopa Moun-
25 tains Wilderness.

o5 117 1
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1 (31) Certain lands in Maricopa County, Arizona,
2 which comprise approximately 72,004 acres, as gener-
3 ally depicted on a map entitled “South Maricopa
4 Mountains Wilderness”” and dated February 1990, and
5 which shall be known as the South Maricopa Moun-
6 tains Wilderness. -

7 (32) Certain lands in Mohave County, Arizona,
8 which comprise approximately 38,400 acres, as gener-
9 ally depicted on a map entitled “Wabayuma Peak Wil-
10 derness” and dated February 1990, and which shall be
11 known as the Wabayuma Peak Wilderness.
12 (.7) Certain lands in Mohave County, Arizona,
13 which comprise approximately 27,390 acres, as gener-
14 :ﬂly depicted on a map entitled “Upper Burro Creek
15 Wilderness™ and dated February 1990, and which shall
18 be known as the Upper Burro Creek Wilderness.

17 (34) Certain lands in Yavapai County, Arizona,
18 which comprise approximately 11,840 acres, as gener-
19 ally depicted on a map entitled “Hassayampa River -
20 Canyon Wilderness” and dated February 1990, and
21 which shall be known as the Hassayampa River
22 Canyon Wilderness.
23 (35) Certain lands in Pinal County, Arizona,
24 which comprise approximately 5,800 acres, as general-
25 ly depicted on a map entitled “White Canyon Wilder-

1 82117 I8——2
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ness” and dated February 1990, and which shall be
known as the White Canyon Wilderness.

(36) Certain lands in Mohave County, Arizona,
which comprise approximately 8,700 acres, as general-
Iy depicted on a map entitled “Tres Alamos Wilder-
ness” and dated February 1990, and which shall be
known as the Tres Alamos Wilderness.

(37) Certain lands in Cochise County, Arizona,

which comprise approximately 19,650 acres, as gener-

ally depicted on a map entitled ‘‘Peloneillo Mountains

Wilderness' and dated February 1990, and which shalt
he known as the Peloncillo Mountains Wilderness.

(38) Certain lands in Yuma County, Arizona,
which comprise approximately 21,860 acres, as geﬁcr-
ally depicted on a map entitled “New Water Moun-
tains Wilderness” and dated February 1990, and
which shall be known as the New Water Mountains
Wilderness.

(39) Certain lands in Gila and Graham Counties,
Arizona, which comprise approximately 12,711 acres
generally depicted on a map entitled *“Aravaipa Wil-
derness Additions” and dated February 1990, and
which shall be added to and managed as part of Ara-

vaipa Wilderness.

-
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1 (h) MANAGEMENT.—Subject to valid existing rights, the
2 wilderness areas designated by this Act shall be administered
3 by the Secretary of the Interior (hereinafter in this Act re-
4 ferred to as the “Secretary”’) in accordance with the provi-
5 sions of the Wilderness Aect gove;'ning_areas designated by
6 that Act as wilderness. except that any reference in such
7 provisions to the effective date of the Wilderness Act (or any
8 similar reference) shall he deemed to be a reference to the
9 date of enactment of this Act.
10 (e) Mapr AND LEGAL DESCRIPTION.—As soon as prac-
11 ticable after enactment of this Act, the Secretary shall file a
12 map and a legal description of each wilderness area designat-
13 ed under this section with the Committee on Interior and
14 Insular Affairs of the United States House of Representatives
15 and with the Committee on Energy and Natural Resources of
16 the United States Senate. Such map and description shall
17 have the same force and effect as if included in this Act,
18 except that correction of clerical and typographical errors in
19 such legal description and map may he made. Such map and
20 legal description shall be on file and available for public in-
21 spection in the Office of the Director, Bureau of Land Man-
22 agement, United States Department of the Interior.
23 (d) No Burrer ZoNgs.—The Congress does not intend
24 for designation of wilderness areas in the State of Arizona to

25 lead to the creation of protective perimeters or buffer zones

o8 LT IR
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1 around any such wilderness area. The fact that nonwilder-
2 ness activities or uses can he seen or heard from areas within
3 a wilderness shall not; of itself, preclude such activities or
4 uses up to the boundary of the wilderness area.

5 (e) FisH aAND WILDLIFE.—As provided in paragraph
6 (7) of section 4(d) of the Wilderness Act, nothing in this Act
7 or in the Wilderness Act shall be construed as affecting the
8 jurisdiction or responsihilities of the State of Arizona with
9 respect to wildlife and fish on the public lands located in that
10 State.

11 (fy LivesTock.—(1) Grazing of livestock in wilderness
12 areas designated by this Act, where established prior to the
13 date of the enactment of this Act, shall be administered in
14 accordance with section 4(d)(4) of the Wilderuess Act and the
15 guidelines set forth in Appendix A of the Report of the Com-
16 mittce on Energy and Natural Resources to accompany
17 S. of the 101st Congress (S. Rept. 101- ).

18 (2) The Secretary is directed to review all policies, prac-
19 tices, and regulations of the Bureaun of Land Management
20 regarding livestock grazing in Bureau of Land Management
21 Wilderness arcas in Arizona in order to insure that such poli-
22 cies, practices, and regulations fully conform with and imple-
23 ment the intent of Congress regarding grazing in such areas,

24 as such intent is expressed in this Aet.

oS 2117 I8
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) {g) WATER.—With respect to each wilderness area des-
ignated by this Act, Congress hereby reserves a quantity of
water sufficient to fulfill the purposes of this Aet. The priori-
ty date of such reserved rights shall he the date of enactment
of this Act. The Secretary of the Interior shall file a claim for
the quantification of such rights in an appropriate stream ad-
judication, and shall take all steps necessary to protect such
rights in such an adjudication. The Federal water rights re-
served by this Act are in addition to any water rights which
may have heen previously reserved or obtained by the United
States for other than wilderness purposes.

(h) WiLDLIFE MANAGEMENT.—In furtherance of the
purposes and principles of the Wilderness Act, management
activities to maintain or restore fish and wildlife populations
and the habitats to support such populations may be carried
out within wilderness areas, where consistent with relevant
wilderness management plans, in accordance with appropri-
ate policies and guidelines such as those set forth in appendix
B of the Report of the Committee on Energy and Natural
Resources to accompany S. of the 101st Congress (S.
Rpt. 101- ).

SEC. 102, CONGRESSIONAL FINDING.

Excepting for the Baker Canyon areas (AZ-040-070),

and the approximately 57,800 acres of public land as gener-

ally depicted on a map entitled ““Cactus Plain Wilderness

&S CHT S
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Study Acres’ dated February 1990, the Congress hereby
finds and directs that all public lands in Arizona, adminis-
tered by -the Bureau of Land Management pursuant to the
Federal Land Policy and Management Act of 1976 not desig-
nated as wilderness by this Act, or previous Acts of Con-
gress, have been adequately studied for wilderness designa-
tion pursuant to section 603 of such Act and are no longer
subject to the requirement of section 603(c) of such Act per-
taining to the management of wilderness study areas in a
manner that does not impair the suitability of such areas for
preservation as wilderness.

SEC. 103. GILA BOX RIPARIAN NATIONAL CONSERVATION

AREA.

(a) Purposgs.—In order to conserve, protect, and en-
hance the riparian and associated areas described in subsec-
tion (b) and the aquatic, wildlife, archeological, paleontolog-
ical, scientifie, cultural, recreational, educational, scenic, and
other resources and values of such areas, there is hereby es-
tablished the Gila Box Riparian Wational Conservation Area
(hereafter in this section referred to as the ‘“‘conservation
area’’).

(b) ArReas INcLUDED.—The conservation area shall
consist of the public lands generally depicted on a map enti-
tled “Gila Box Riparian National Conservation Arer’" dated

February 1990, and comprising approximately 20,900 acres.

@8 U7 IN
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1 (¢) MapP.—As soon as practicable after the date of en-
2 actment of this Act, 2 map and legal description of the con-
3 servation area shall be filed hy the Sceretary with the Com-
4 mittee on Inteiior and Insular Affairs of the House of »‘Repre—
5 sentatives and the Committee on Energy and Natural Re-
6 sources of the Senate. Such map shall have the same force
7 and effect as if included in this section. Copies of such map
8 shall be on file and available for public inspection in the
9 Office of the Director of the Bureau of Land Management,
10 Department of the Interior, and in appropriate office of the
11 Bureau of Land Mnnagmncnt in Arizo;a.
12 (d) MANAGEMENT OF CONSERVATION AREA.—(1) The
13 Secretary shall manage the conservation area in a manner
14 that conserves, protects, and enhances its resources and
15 values (including the resources and values specified in subsce-
16 tion (a)), pursuant to the Federa! Land Policy and Manage-
17 ment Act of 1976 and other applicable law, including this
18 section.

19 (2) The Secretary shall allow only such uses of the con-
20 servation area as the Secretary finds will further the pur-
21 poses for which the conservation area is established. Except
22 where needed for administrative purposes or to respond to an
23 emergcnc-y, use of motorized vehicles in the conservation

24 area shall be permitted only on roads specifically designated

© 8% 2T IR
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16
for such use as part of the management plan prepared pursu-
ant to this section.

(e) WITHDRAWAL AND WATER.—(1) Subject to valid
existing rights, all Federal lands within the conservation area
are hereby withdrawn from all forms of entry, appropriation,
or disposal under the public land laws; from location, entry,
and patent under the United States mining laws; and from
disposition under all laws pertaining to mineral and geother-
mal leasing, and all amendments thereto.

(2) Congress hereby reserves a quantity of water suffi-
cient to fulfill the purposes (as specified in subsection (a)) for
which the conservation area is established. The priority date
of this reserved right shall be the date of enactment of this
Act. The Secretary shall file a claim for the quantification of
this right in an appropriate stream adjudication, and shall
take all steps necessary to protect such right in such adjudi-
cation, The Federal water right reserved by this paragraph
shall be in addition to any other water rights which may have
been previously reserved or obtained by the United States.

() MANAGEMENT PLAN.—(1) No later than 2 years
after the date of enactment of this Act, the Secretary shall
develop a comprehensive plan for the long-term management
of the conservation area in order to fulfill the purposes for
which the conservation area is established. The management

plan shall be developed with full public participation and shall

@8 2117 18
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17
1 include provisions designed to assure protection of the re-
2 sources and values (including the resources and values speci-
3 fied in subsection (a)) of the conservation area. For the pur-

4 poses of this section, the term “management plan’’ means the

o

plan developed under this subsection.

6 (2) The management plan shall include a discussion of
7 the desirability of tiie inclusion in the conservation area of
8 uadditional lands, including the laﬁds not in Federal ownership
Y that are contiguous to the houndary of the conservation area
10 (as depicted on the map referenced in subsection (b) or as
11 hereafter adjusted pursuant to subsection (g)) and within the
12 area extending two miles on either side of the centerline of
13 Eagle Creek from the point where Eagle Creek crosses the
14 southern houndary of the Apache National Forest to the con-
15 fluence of Eagle Creek with the Gila River (this area is here-
16 after referred to in this section as the “Eagle Creek riparian
17 area’). -
18 (3) In order to better implement the management plan,
19 the Secretary may enter into cooperative agreements with
20 appropriate State and local agencies pursuant to section
21 307(b) of the Federal Land Policy and Management Act of
22 1976.

23 {(4) In order to assist in the development and implemen-
24 tation of the management plan, the Secretary may authorize

25 appropriate research, including research concerning the envi-

o 2117 I8
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ronmental, biological, hydrologieal, cultural, and other char-
acteristics, resources, and values of the conservation area,
pursuant to section 307(a) of the Federal Land Policy and
Management Act of 1976.

(g) ACQUISITION AND BOUNDARY ADJUSTMENTS.—(1)
The Secretary is authorized to acquire non-Federal lands or
interests therein within the boundaries of the conservation
system unit or within the Eagle Creek riparian area.

(2) The Secretary is authorized to adjust the boundaries
of the conservation area so as to incorporate within the con-
servation area any lands or interests within the Eagle Creek
riparian area that may be acquired after the date of enact-
ment of this Act as well as public lands within that portion of
the Eagle Creek riparian area west of the centerline of Eagle
Creek that the Secretary finds appropriate in order to proper-
ly manage such acquired lands as part of the conservation
area. Any lands or interests so incorporated shall be managed
as part of the conservation area,

(3) No lands or interests therein owned by the State of
Arizona or any political subdivision of such State shall be
acquired pursuant to this subsection except threugh donation
or exchange, and no lands or interests within the conserva-
tion area or the Eagle Creek riparian area shall be acquired

from any other party or entity except by donation, exchange,

@8 2117 I8
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1 or purchase with the consent of the owner of such lands or

2 interests.
3 (h) No BUFFER ZONES.—The Congress does not intend
4 for the establishment of the conservation area to lead to the

5 creation of protective perimeters or buffer zones around the
6 conservation area. The fact that there may be activities or
7 uses on lands outside the conservation area not permitted in
8 the conservation area shall not preclude such activities or
9 uses up to the houndary of the conservation area to the
10 extent consistent with other applicable law.

1 (i) ApvisOorYy COMMITTEE.—The Secretary shall estab-
12 lish an advisory committee to advise the Secretary with
13 respect to the preparation and implementation of the man-
14 agement plan. Such advisory committee shall consist of seven
15 members appointed hy the Secretary. One member shall be
16 appointed from nominations supplied by the Governor of Ari-
17 zona and one member each shall be appointed from nomina-
18 tions supplied by the supervisors of Graham and Greenlee
19 Counties, respectively. The remaining members shall be per-
20 sons with recognized backgrounds in wildlife conservation,
21 riparian ecology, archeology, paleontology, or other disci-
22 plines directly related to the purposes for which the conserva-
23 tion area is established.

24 () ReporT.—No later than 5 years after the date of

25 enactment of this Act, and =t least each 10 years thereafter,

USAV-00004640
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1 the Secretary shall report to the Committee on Interior and
Insular Affairs of the House of Representatives and the Com-
mittee on Energy and Natural Resources of the Senate on
the implementation of this section, the condition of the
resources and values of the conservation area, and the

progress of the Secretary in achieving the purposes for which

-1 G Ov e W

the conservation area is established.

(k) ENFORCEMENT.—Any person who violates any reg-

[S~Ee o]

ulation promulgated by the Secretary to implement this sec-
10 tion shall be subject to a fine in accordance with applicable
1t provisions of the Sentencing Reform Act of 1984 (18 U.S.C.
12 3572) or to imprisonment for at least 6 months but no more
13 thar one year, or both such fine and imprisonment.

14 () AurHORIZATION.—There are hereby authorized to
15 be appropriated such sums as may he necessary to implement

16 the provisions of this section.

17 TITLE II—DESIGNATION OF WIL-
18 DERNESS AREAS TO BE ADMIN-
19 ISTERED BY THE UNITED
20 STATES FISH AND WILDLIFE
21 SERVICE

22 SEC. 201. WILDERNESS DESIGNATION AND MANAGEMENT.

23 (a) DESIGNATION.—In furtherance of the purposes of

24 the Wilderness Act, the following lands are herehy desig-

oS 2117 I8
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1 nated as wilderness and therefore, as components of the
2 National Wilderness Preservation System:

(1) Certain lands in the Havasu Nationai Wildlife

MV

4 Refuge, Arizona, which comprise approximately
5 14,606 acres, as generally depicted on a map entitled
6 “Havasu Wilderness” and dated September 1989, and
7 which shall be known as the Havasu Wilderness.

8 (2) Certain lands in the Imperial National Wildlife
9 Refuge, Arizona, which corﬁprise approximately 9,220
10 acres, as generally depicted on a map entitled ““Imperi-
11 al Wilderness” and dated September 1988, and which
12 shall be known as the Imperial Wilderness.

13 (3) Certain lands in the Kofa National Wildlife
14 Refuge, Arizona, which comprise approximately
i5 504,800 acres, as generally depicted on a map entitled
16 “Kofa Wilderness” and dated September 1989, and
17 which shall be known as the Kofa Wilderness.

18 {4) Certain lands in the Cabeza Prieta National
19 Wildlife Refuge, Arizona, which comprise approximate-
20 ly 763,000 acres, as generally depicted on a map enti-
21 tled ““Cabeza Prieta Wilderness” and dated September
22 1989, and which shall be known as the Cabeza Prieta
23 Wilderness. -

24 (b) MANAGEMENT.—Subject to vzflid existing rights, the

25 wilderness areas designated under this section shall be ad-

o5 2117 18
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22
ministered by the Secretary of the Interior (hereinafter in this
Act referred to as the ““Secretary”) in accordance with the
provisions of the Wilderness Act governing areas designated
by that Act as wilderness, except that any reference in such
provisions to the effective date of the Wilderness Act (or any
similar reference) shall be deemed to be a reference to the
date of enactment of this Act.

(c) MaP AND LEGAL DESCRIPTION.—As soon as prac-
ticable after enactment of this Act, the Secretary shall file a
map and a legal description of each wiiderness area designat-
ed under this section with the Committee on Interior and
Insular Affairs of the United States House of Representatives
and with the Committee on Energy and Natural Resources of
the United States Senate. Such map and description shall
have the same force and effect as if included in this Act,
except that correction of clerical and typographical errors in
such legal description and map may be made. Such map and
legal description shall be on file and available for public in-
spection in the Office of the Director, United States Fish and
Wildlife Service, United States Department of the Interior.

(d) WATER.—With respect to each wilderness area des-
ignated by this Act, Congress hereby reserves a quantity of
water sufficient te fulfill the purposes of this Act. The priori-
ty date of such reserved rights shall be the date of enactment

of this Act. The Secretary shall file a claim for the quantifica-
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23
tion of such rights in an appropriate stream adjudication, and
shall take all steps necessary to protect such rights in such an
adjudication. The Federal water rights reserved by this Act
shall be in addition to any water rights which may have heen
previously reserved or obtained by the United States for
other than wilderness purposes.

(e) MILITARY A(:Tn'l'nr:.'.mNothing in this Act, in-
cluding the designation as wilderness of lands within the
("abeza Prirta National Wildlife Refuge, shall be construed
as—

(1) precluding or otherwise affecting continued
low-level overflights by military aircraft over such
refuge or the maintenance of existing associated
ground instrumentation, in accordance with any appli-
cable interagency agreements in effect on the date of
enactment of this Act; or

(2) precluding the Secretary of Defense from en-
tering into new or renewed agreements with the Secre-
tary of the Interior concerning use by military aircraft
of airspace over such refuge or the maintenance of ex-
isting associated ground instrumentation, consistent
with management of the refuge for the purposes for
which suck refuge was established and in accordance
with laws applicable to the National Wildlife Refuge
System,

O
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IN THE SENATE OF THE UNITED STATES

MarcH 5 (legislative day, JANUARY 23), 1990

Received; read twice and referred to the Committee on Energy and Natural
Resources

AN ACT

To provide for the designation of certain public lands as

wilderness in the State of Arizona.

Be it enacted by the Senate and How{ of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Arizona Desert Wilder-
ness Act of 1990, |
SEC. 2. WILDERNESS DESIGNATION AND MANAGEMENT.

(a) DESIGNATION.—In furtherance of the purposes of
the Wilderness Act, the following public lands are hereby
designated as wilderness and therefore, as components of the

National Wilderness Preservation System:

USAV-00004645
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(1) Certain lands in Mohave County, Arizona,

which comprise approximately 23,600 acres, as gener-

ally depicted on a map entitled ‘“Mount Wilson Wilder-

ness” and dated February 1990, and which shall be

known as the Mount Wilson Wilderness.

(2) Certain lands in Mohave County, Arizona,

which comprise approximately 31,070 acres, as gener-

ally depicted on a map entitled “Mount Tipton Wilder-

ness'’ and/dated February 1990, and which shall be

known as the Mount Tipton Wilderness. ~

(3) Certain lands in Mochave County, Arizona,

which comprise approximately 27,530 acres, as gener-

ally depicted on a map entitled “Mount Nutt Wilder-

ness’’ and dated February 1990, and which shall be

known as the Mount Nutt Wilderness.

(4) Certain lands in Mohave Countv, Arizona,

which comprise approximately 90,600 acres, as gener-

ally depicted on a map entitled “Warm Springs Wil-

~derness’’ and dated February 1990, and which shall be

known as the Warm Springs Wilderness.

(5) Certain lands in Mohave County, Arizona,

which comprise approximately 15,900 acres, as gener-

ally depicted on a map eatitled “Aubrey

Peak Wilder-

ness” and dated February 1990, and which shall be

known as the Aubrey Peak Wilderness.

y -

HR 2570 RFS

USAV-00004646



e N

LT

o

@ 00 =1 O O e W N -

[ I - T - T - T . T X S e S T - T O e g g oy
R B W N = O - O W N = O

" HR 2570 RPS

27

3

(6) Certain lands in La Paz County, Arizona,
which comprise approximately 14,630 acres, as gener-
ally depicted on a map entitled ‘“East Cactus Plain
Wilderness” and dated February 1990, and which shall
be known as the East Cactus Plain Wilderness.

(7) Certain lands in Mohave and La Paz Counties,
Arizona, which comprise approximately 41,600 acres,
as generally depicted on a map entitled ‘“‘Rawhide
Mountains Wilderness” and dated February 1990, and
which shell be known as the Rawhide Mountains Wil-
derness.

(8) Certain lands in Mohave, Yavapai, and La Paz
Counties, Arizona, which comprise approximately
126,760 acres, as generally depicted on a map entitled
“Arrastra Mountain Wilderness’ and dated February
1990, and which shall be known as the Arrastra
Mountain Wilderness.

(9 Certain lands in La Paz County, Arizona,
which comprise approximately 25,287 acres, as gener-
ally depicted on a map entitle& “Harcuvar Mountains
Wilderness” and dated February 1990, and which shall
be known as the Harcuvar Mountains Wilderness.

(10) Certain lands in La Paz and Maricopa Coun-
ties, Arizona, which comprise approximately 22,865

acres, as generally depicted on a map entitled ‘“Har-
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quahala Mountains Wilderness” and dated February
1990, and which shall be known as the Harquahala
Mountains Wilderness.

(11) Certain lands in Maricopa County, Arizona,
which comprise approximately 20,600 acres, as gener-
ally depicted on a map entitled “Big Horn Mountains
Wilderness’’ and dated February 1990, and which shall
he known as the Big Horn Mountains Wilderness.
 (12) Certain lands in Maricopa County, Arizona,
which comprise approximately 30,170 acres, as gener-
ally depicted on a map entitled “Hummingbird Springs
Wilderness'” and dated February 1990, and which shall
be known as the Hummingbird Springs Wilderness.

(13) Certain lands in La Paz, Yuma, and Marico-
pa Counties, Arizona, which comprise approximately
89,000 acres, as generally depicted on a map entitled
“Eagletail Mountains Wilderness' and dated February
1990, and which shall be known as the Eagletail
Mountains Wilderness. -

(14) Certain lands in Maricopa County, Arizona,
which comprise approximately 15,250 acres, as gener-
ally depicted on a map entitled “‘Signal Mountain Wil-
derness” and dated February 1990, and which shall be

known as the Signal Mountains Wilderness.
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(15) Certain lands in Maricopa County, Arizona,
which comprise approximately 61,000 acres, as gener-
allv depicted on a map entitled “Woolsey Peak Wilder-
ness”’ and dated February 1990, and which shall be
known as the Woolsey Peak Wilderness.

(16) Certain lands in Maricopa County, Arizona,
which comprise approximately 14,500 acres, as gener-
ally depicted on a map entitled “Sierra Estrella Wil-
derness” and dated February 1990, and which shall be
known as the Sierra Estrella Wilderness.

(17) Certain lands in Maricopa and Pinal Coun-
ties, Arizona, which comprise approximately 34,400
acres, as generally depicted on a map entitled ‘“Table
Top Wilderness” and dated February 1990, and which
shall be known as the Table Top Wilderness.

(18) Certain lands in Pima Qounty, Arizona,
which comprise approximately 5,080 acres, as general-
ly depicted on a map entitled ““Coyote Mountains Wil-
derness” and dated February 1990, and which shall be
known as the Coyote Mountains Wilderness.

(19) Certain lands in Pima County, Arizona,
which comprise approximately 2,065 acres, as general-
ly depicted on a map entitled “Baboquivari Peak Wil-
derness’ and dated February 1990, and which shall be

known as the Baboquivari Peak Wilderness.
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{20) Certain lands in Gila County, Arizona, which
comprise approximately 9,201 acres, as generally de-
picted on a map entitled “Needle’s Eye Wilderness"
and dated February 1990, and which shall be known
as the Needle’s Eye Wilderness. The right-of-way re-
served by right-of-way reservation A-16043 dated Oc-
tober 20, 1986, together with the right of ingress and
egress thereto, shall not he affected by this Act, and
the existing powerline utilizing such right-of-way may
be operated, maintained, and upgraded, subject to rea-
sonable requirements to protect wilderness values.

(21) Certain lands in Graham County, Arizona,
which comprise approximately 6,590 acres, as general-
ly depicted on a map entitled “North Santa Teresa
Wilderness” and dated February 1990, and which shall
be known as the North Santa Teresa Wilderness. The
Secretary of the Interior, acting through the Bureau of
Indian Affairs, shall administer that portion of the
Black Rock Wash Road located within the boundaries
of the San Carlos Apache Reservation so as to allow
reasonable use of the road for private and administra-
tive purposes and may permit limited public use of
such road for the purpose of access to the public lands

outside the reservation boundary.
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(22) Certain lands in Graham County, Arizona,
which comprise approximately 10,883 acres, as gener-
ally depicted on a map entitled ‘‘Fishhooks Wilder-
ness”’ and dated February 1990, and which shall be
known as the Fishhooks Wilderness.

(23} Certain lands in Cochise County, Arizona,
which comprise approximately 11,998 acres, as gener-
ally depicted on a map entitled ‘‘Dos Cabezas Moun-
tains Wilderness” and dated February 1990, and
which shall be known as the Dos Cabezas Mountains
Wilderness.

(24) Certain lands in Graham County, Arizona,
which comprise approximately 6,600 acres, as general-
Iv depicted on.a map entitled “Redfield Canyon Wil-
derness” and dated February 1990, and which shall be
known as the Redfield Canyon Wilderness.

(25)>Certain lands in La Paz County, Arizona,
which comprise approximately 18,805 acres, as gener-
allv depicted on a map entitled ‘“Gibraltar Mountain
Wilderness” and dated February 1990, and which shall
be known as the Gibraltar Mountain Wilderness.

(26) Certain lands in La Paz County, Arizona,

. which comprise approximately 15,755 acres, as gener-

ally depicted on a map entitled “Swansea Wilderness”

R 2570 RFS
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and dated Feb;uary 1990, and which shall be known
as the Swansea Wilderness.

(27) Certain lands in La Paz County, Arizona,
which comprise approximately 29,095 acres, as gener-
ally depicted on a map entitled ‘“Trigo Mountain Wil-
derness’’ and dated February 1990, and which shall be
known as the Trigo Mountain Wilderness.

) (28) Certain lands in Yuma County, Arizona,
which compriée approximately 8,855 acres, as general-
ly depicted on a map entitled ‘“Muggins Mountain Wil-
derness’’ and dated February 1990, and which shall be
known as the Muggins Mountain Wilderness.

(29} Certain lands in Yavapai and Maricopa

Counties, Arizona, which comprise approximately

9,200 acres, as generally depicted on a map entitled

‘“Hells Canyon Wilderness'' and dated February 1990,
and which shall be known as the Hells Canyon Wilder-
ness.

(30) Certain lands in Maricopa County, Arizona,
which comprise approximately 63,600 acres, as gener-
ally depicted on a map entitled “North Maricopa
Mountains Wilderness” and dated February 1990, and
which shall be known as the North Maricopa Moun-

tains Wilderness.
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1 (31) Certain lands in Maricopa County, Arizona,

2 which comprise approximately 60,800 acres, as gener-

3 ally depicted on a map entitled “South Maricopa

4 Mountains Wilderness’” and dated February 1990, and

5 which shall be known as the South Maricopa Moun-

6 tains Wilderness.

7 (32) Certain lands in Mohsve County, Arizona,

8 which comprise approximately 38,400 acres, as gener-
d 9 + ally depicted on a map entitled “Wabayuma Peak Wil-
10 derness”’ and dated February 1990, and which shall be
11 known as the Wabayuma Peak Wilderness.

12 (33) Certain lands in Yavapai County, Arizona,
13y which comprise approximately 27,390 acres, as gener-
14 ally depicted on a map entitled “Upper Burro Creek
15 Wilderness'' and dated February 1990, and which shall
16 be known as the Upper Burro Creek Wilderness.

17 (34) Certain lands in Yavapai County, Arizona,
18 which (;omprise approximately 11,840 acres, as gener-
19 ally depicted on a map entitled ‘“Hagsayampa River
20 Canyon Wilderness” and dated February 1990, and
21 which shall be known as the Hassayampa River
22 Canyon Wilderness.

23 (35) Certain lands in Pinal County, Arizona,
24 which compr_ise approximately 5,800 acres, as general-
25 ly depicted on a map entitled ‘“White Canyon Wilder-

I:IR 2570 ---2
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10
ness’’ and dated February 1990, and which shall be
known as the White Canyon Wilderness.

(36) Certain lands in Yavapai County, Arizona,
which comprise approximately 8,700 acres, as general-
ly depicted on a map entitled ‘“Tres Alamos Wilder-
ness” and dated February 1990, and which shall be
known as the Tres Alamos Wilderness.

(37) Certain lands in Cochise Countv, Arizona,
which comprise approximately 19,650 acres, as gener-
ally depicted on a map entitled ‘“Peloncillo Mountains
Wilderness” and dated February 1990, and which shall
be known as the Peloncillo Mountains Wilderness.

{38) Certain lands in La Paz County, Arizona,
which comprise approximately 21,680 acres, as gener-
ally depicted on a map entitled ‘‘New Water Moun-
tains Wilderness”’ and dated February 1990, and
which shall be known as the New Water Mountains
Wilderness.

(39) Certain lands in Gila and Graham Counties,
Arizona, which comprise approximately 12,711 acres,
as generally depicted on a map entitled “Aravaipa
Wilderness Additions”’ and dated February 1990, and
which shall be added to and managed as part of Ara-

vaipa Wilderness.
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1 {(b) MANAGEMENT.—Subject to valid existing rights, the
2 wilderness areas designated by this Act shall be administered
3 by the Secretary of the Interior (hereinafter in this Act re-
4 Herred to as the “‘Secretary”) in accordance with the provi-

sions of the Wilderness Act governing areas designated by

o

that Act as wilderness, except that any reference in such
provisions to the effective date of the Wilderness Act (or any
similar reference) shall be deemecd to be a reference to the

date of enactment of this Act,

[==REE e ¢ < =)

() Map AND LEGAL DESCRIPTION.—As soon as prac-
11 ticable after enactment of this Act, the Secretary shall file a
12 map and a legal deseription of each wilderness area designat-
13 ed under this section with the Committee on Interior and
14 Insular Affairs of the United States House of Representatives
15 and with the Committee on Energy and Natural Resources of
16 the United States Senate. Such map and description shall
17 have the same force and effect as if included in this Act,
18 except that correction of clerical and typographical errors in
19 such legal description and map may be made. Such map and
20 legal descriptior shall be on file and available for public in-
21 spection in the Office of the Director, Bureau of Land Man-
22 agement, United States Department of the Interior.

23 (d) No Burrer ZoNEs.—The Congress does not intend
24 for designation of wilderness area in the State of Arizona to

25 lead to the creation of protective perimeters or buffer zones
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around any such wilderness area. The fact that nonwilder-
ness activities or uses can be seen or heard from areas within
a wilderness shall not, of itself, preclude such. activi‘tgesf or
uses up to the boundary of the wilderness area. -

(e) F1sH AND WILDLIFE.—As provided in paragraph
(7) of section 4(d) of the Wilderness Act, nothing in this Act
or in the Wilderness Act shall be construed as affecting the
jurisdiction or responsibilities of the State of Arizona with
respect to wildlife and fish on the public lands located in that
State.

() LivesTock.—(1) Grazing of livestock in wilderness
areas designated by this Act, where established prior to the
date of the enactment of this Act, shall be administered in
accordance with section 4(d){4) of the Wilderness Act and the
guidelines set forth in Appendix A of the Report of the Com-
mittee on Interior and Insular Affairs to acc;)mpany H.R.
2570 of the One Hundred First Congress (H. Rept. 101-
405).

(2) The Secretary is directed to review all pclicies, prac-
tices, and regulations of the Bureau of Land Management
regarding livestock grazing in Bureau of Land Management
Wilderness areas in Arizons in order to insure that such poli-
cies, practices, and regulations fully conform with and imple-
ment the intent of Congress regarding grazing in such areas,

as such intent is expressed in this Act.

i o570 RFS

USAV-00004656



317

13

p—

(g) WATER.—(1) With respect to each wilderness area

[

designated by this Act, Congress hereby reserves a quantity

-

of water sufficient to fulfill the purposes of this Act. The
priority date of such reserved rights shall be the date of en-
actment of this Act.

{2) The Secretary of the Interior and all other officers of
the United States shall take all steps necessary to protect the

rights reserved by paragraph (1), including the filing by the

O L g RO

Secretary of a claim for the quantification of such rights in

—
o

any present or future appropriate-stream adjudication in the

—t
—

courts of the State of Arizona in which the United States is

—
no

or may be joined and which is conducted in accordance with

—
[<%]

the McCarran Amendment, 43 U.S.C. 666.

(3) Nothing in this Act shall be construed as a relin-

— e
v e

quishment or reduction of any water rights reserved or ap-

—
o2}

propriated by the United States in the State of Arizona on or

Pt
-3

before_the date of enactment of this Act.

—
0

(4) The Federal water rights reserved by this Act are

_—
w

specific to the wilderness areas and national conservation

%]
=]

area located in the State of Arizona designated by this Act.

[ ]
—

Nothing in this Act related to reserved Federal water rights

(]
o

shall be construed as establishing a precedent with regard to

any future designations, nor shall it constitute an interpreta-

(]
o

24 tion of any other Act or any designation made pursuant

25 thereto.

e
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(h) WiLpLiFE MANAGEMENT.—In furtherance of the
purposes and principles of the Wilderness Act, management
activities to maintain or restore fish and wildlife populations
and the habitats to support such populations may be carried
out within wilderness areas, where consistent with relevant
wilderness management plans, in accordance with appropri-
ate policies and guidelines such as those set forth in appendix
B of the Report of the Committee on Interior and Insular
Affairs to accompa!{y H.R. 2570 of the One Hundred First
Congress (H. Rept. 101-405).

(i) AMENDMENT.—Section 101(a¥23) of the Arizona
Wilderness Act of 1984 (98 Stat. 1487) is amended by strik-
ing ‘“‘the governmental agency having jurisdictional authority
may authorize limited access to the area, for private and ad-
ministrative purposes, from U.S. Route 70 along Black Rock
Wash to the vicinity of Black Rock;".

SEC. 3. AREAS RELEASED.

Excepting for the Baker Canyon area (AZ-040-070),
and the approximately 57,800 acres of public land as gener-
ally depicted on a map entitled “Cactus Plain Wilderness
Study Area’ dated February, 1990, the Congress hereby
finds and directs that all public lands in Arfzona, adminis-
tered by the Bureau of Land Management pursuant to the
Federal Land Policy and Management Act of 1976 not desig-

nated as wilderness by this Act, or previous Acts of Con-
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gress, have been adequately studied for wilderness designa-
tion pursuant to section 603 of such Act and are no longer
subject to the requirement of section 603(c) of such Act per-
taining to the management of wilderness study areas in a
manner that does not impair the suitability of such areas for
preservation as wilderness.

SEC. 4, GILA BOX RIPARIAN NATIONAL C()NSERVAT_!()N AREA.

(a) Purprosges.—In order to conserve, protect, and en-
hance the riparian and associated areas described in subsec-
tion (b) and the aquatic, wildlife, archeological, paleontolog-
ical, scientific, cultural, recreational, educational, scenic, and
other resources and values of such areas, there is hereby es-
tahlished the Gila Box Riparian National Conservation Area
(hereafter in this section referred to as the ‘‘conservation
area’’).

(b) Areas INcLUDED.—The conservation area shall
consist of the public lands generally depicted on a map enti-
tled “Gila Box Riparian National Conservation Area” dated
February 1990, and comprising approximately 20,900 acres.

(c) MAp.—As soon as practicable after the date of en-
actment of this Act, a map and legal description of the con-
servation area shall be filed by the Secretary with the Com-
mittee on Interior and Insular Affairs of the House of Repre-
sentatives and the Committee on Energy and Natural Re-

sources of the Senate. Such map shall have the same force
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and effect as if included in this section. Copies of such map

[

shall be on file and available for public inspection in the
Office of the Director of the Bureau of Land Management,
Department of the Interior, and in appropriate office of the
Bureau of Land Management in Arizona.

(d) MANAGEMENT OF CONSERVATION AREA.—(1) The
Secretary shall manage the conservation area in & manner

that conserves, protects, and enhances its resources and

W 00 I & O W N

values (including the resources and values specified in subsec-

et
o

tion (a)), pursuant to the Federal Land Policy and Manage-
11 ment Act of 1976 and other applicable law, including this
12 section.

13 (2) The Secretary shall allow only such uses of the con-
14 servation area as the Secretary finds will further the pur-
15 poses _for which the conservation area is established. Except
16 where needed for administrative purposes or to respond to an
17 emergency, use of motorized vehicles in the conservation
18 area shall b; permitted only on roads specifically designated
19 for such use as part of the management plan prepared pursu-
20 ant to this section.

21 (e) WITHDRAWAL AND WATER.—(1) Subject to valid
22 existing rights, all Federal lands within the conservation area
23 are hereby withdrawn from all forms of entry, appropriation,
24 or disposal underi' the public land laws; from location, entry,

25 and patent under the United States mining laws; and from
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disposition under all laws pertaining to mineral and geother-
mal leasing, and all amendments thereto.

(2)(A) Congress hereby reserves a quantity of water suf-
ficient to fulfill the purposes (as specified in subsection (a)) for
which the conservation area is established. The priority date
of this reserved right shall be the date of enactment of this
Act.

A(B) The Secretary of the Interior and all other officers of
the United States shall take all steps necessary to protect the
right reserved by this paragraph, including the filing by the
Secretary of a claim for the quantification of such right in any
present or future appropriate stream adjudication in the
courts of the State of Arizona in which the United States is
or may be joined and which is conducted in accordance with
the MeCarran Amendment, 43 U.S.C. 666.

() MANAGEMENT PLAN.—(1) No later than two years
after the date of enactment of this Act, the Secretary shall
develop a comprehensive plan {or the long-term management
of the conservation area in order to fulfill the purposes for
which the conservation area is established. The management
plan shall be developed with full public participation and shall
include provisions designed to assure protection of the re-
sources and values (including the resources and values speci-

fied in subsection (a)) of the conservation area. For the pur-
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poses of this section, the term ‘“‘management plan’’ means the
plan developed under this subsection.

(2) The management plan shall include a discussion of
the desirability of the inclusion in the conservation area of
additional lands, including the lands not in Federal ownership
that are contiguous to the boundary of the conservation area
(as depicted on the map referenced in subsection (b) or as
hereafter adjusted pursuant to subsection (g)) and within the
area extending two miles on either side of the centerline of
Eagle Creek from the point where Eagle Creek crosses the
southern boundary of the Apache National Forest to the con-
fluence of Eagle Creek with the Gila River (this area is here-
after referred to in this section as the “Eagle Creek riparian
area’’).

(3) In order to better implement the management plan,
the Secretary may enter into cooperative agreements with
appropriate State and local agencies pursuant to section
307(b) of the Federal Land Policy and Management Act of
1976.

(4) In order to assist in the development and implemen-
tation of the management plan, the Secretary may authorize
appropriate research, including research concerning the envi-
ronmental, biological, hydrological, cultural, and other char-

acteristics, resources, and values of the conservation area,
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1 pursuant to section 307(a) of the Federal Land Policy and
2 Management Act of 1976,
3 (g) ACQUISITION AND BOUNDARY ADJUSTMENTS.—(1)
4 The Secretary is authorized to acquire non-Federal lands or
5 interests therein within the boundaries of the conservation
system unit or within the Eagle Creck riparian area.

(2) The Secretary is authorized to adjust the houndaries

of the conservation area so as to incorporate within the con-

RolENe R 1)

scrvation area any lands or interests within the Eagle Creek

=)

riparian area that may be acquired after the date of enact-
11 ment of this Act as well as public lands within that portion of
12 the Eagle Creek riparian area west of the centerline of Eagle
13 Creek that the Secretary finds appropriate in order to proper-
14 lv manage such acquired lands as part of the consérvation
15 area. Any lands or interests so incorporated shall be managed
16 as part of the conservation area.

17 (3) No lands or interests t! erein owned by the State of
18 Arizona or any political subdivision of such State shall be
19 acquired pursuant to this subsection except through donation
20 or exchange, and no lands or interests within the conserva-
21 tion area or the Eagle Creek l:iparian area shall be acquired
22 from any other party or entity except by donation, exchange,
23 or purchase with the consent of the owner of such lands or

24 interests.
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(h) No Burrer ZoNES.—The Congress does not intend
for the establishment of the conservation area tc lead to the
creation of protective perimeters or huffer zones around the
conservation area. The fact that there may be aclivities or
uses on lands outside the conservation area that would not be
permitted in the conservation area shall not preclude such
activities or uses on such lands up to the boundary of the
conservation area to the extent consistent with other applica-
bic law.

(i) Apvisory CoMMITTEE.—The Secretary shall estab-
lish an advisory committee to advise the Secretary with re-
spect to the preparation and implementation of the manage-
ment plan. Such advisory committee shall consist of seven
members appointed by the Secretary. One member shall be
appointed from nominations supplied by the Governor of Ari-
zona and one member each shall be appointed from nomina-
tions supplied by the supervisors of Graham and Greenlee
Counties, respectively. The remaining members shall be per-
sons with recognized backgrounds in wildlife conservation,
riparian ecology, archeology, paleontology, or other disci-
plines directly related to the purposes for which the conserva-
tion area is established.

() REPORT.—No later then five years after the date of
enactment of this Act, and st least each ten years thereafter,

the Secretary shall report to the Committee on Interior and
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1 Insular Affairs of the House of Representatives and the Com-
2 mittee on Energy and Natural Resources of the Senate on
3 the implementation of this section, the condition of the re-

4 sources and values of the conservation area, and the progress

(1]

of the Secretary in achieving the purposes for which the con-
servation area is established.

(k) ENFORCEMENT.—Any person who violates any reg-

X N

ulation promulgated by the Secretary to implement this sec-

=)

tion shall be subject to a fine in accordance with applicable
10 provisions of the Sentencing Reform Act of 1984 (18 U.S.C.
11 3572) or to imprisonment for at least six months but no more
12 than one year, or both such fine and imprisonment.

13 () AuTHORI1ZATION.—There are hereby authorized to
14 be appropriated such sums as may be necessary to implement
15 the provisions of this section.

Passed the House of Representatives February 28,
1990. -

Attest: DONNALD K. ANDERSON,
Clerk.
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Senator BuMmpERrs. Senator McClure.

STATEMENT OF HON. JAMES A. McCLURE, U.S. SENATOR FROM
IDAHO

Senator McCLURE. Thank you very much, Mr. Chairman. As you
are aware, 1 am generally concerned with taking any action on
public land measures which are internal to a State unless both
Senators from that State are in agreement. The full committee has
a very good record in this record. The major exception is when leg-
islation before this committee contains a provision which will have
nationally significant ramifications.

While both of my esteemed colleagues from Arizona are in agree-
ment on all measures within the Arizona Wilderness Act, 1 do
think that we need to pay some careful attention to the water lan-
- guage in this legislation, in light of its possible impact on land
gwners and other holders of water rights throughout the Western

tates.

This is particularly true in that this is a first of a series of bills
which will be considered by this committee involving areas admin-
istered by the Bureau of Land Management.

In the past, I have deferred to the delegations from Nevada and
Washington regarding water language in their respective wilder-
ness bills when they choose to preempt the laws of their States.

The practical effect of what we did in those two acts is probably
non-existent, given that we were dealing with headwaters of areas
already protected under the management authorities of the Forest
Service and the National Parks Service. This legislation, however,
addresses the designation of ‘“downstream wilderness areas.”
Therefore, the water rights language in this legislation is most im-
portant and the issue with the greatest potential for setting prece-
dent—one which we will have to live with for a very long time.

Of particular concern to me are comments in the House legisla-
tive history indicating that there are only a few areas, such as Bill
Williams, where there is appurtenant, unappropriated water. At a
minimum, the bill should indicate that in most areas, the assertion
of reserve right will be quantified as zero. I am particularly con-
cerned with respect to the assertion of a new reservation at
Havasu and Imperial refuges because of their proximity to the Col-
orado. I assume the Arizona delegation is equally concerned, given
the House report language, but 1 would caution both my colleagues
that report language will not cure the plain meaning of a statute.

Thank you, Mr. Chairman. I look forward to hearing from the
witnesses today.

Senator BumpERs. Thank you, Senator McClure.

Let me just point out that we checked with the cloak room, and
we can have a vote as late as 3 p.m. and as early as right now, but
I want to go ahead and get started anyway, and I see that neither
of our Senators who were scheduled to testify are here yet. We will
take them at such time as they arrive.

And our first witness, therefore, is Mr. Cy Jamison, Mr. Michael
dJ. Spear. Mr. Jamison is Director of the Bureau of Land Manage-
ment, and Mr. Spear is Regional Director, Region 2, U.S. Fish and
Wildlife Service.
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Gentlemen, welcome. Mr. Jamison, your name is first, please
start.

STATEMENT OF CY JAMISON, DIRECTOR, BUREAU OF LAND MAN.
AGEMENT, DEPARTMENT OF THE INTERIOR, ACCOMPANIED BY
BEAU McCLURE, DEPUTY STATE DIRECTOR, LANDS AND RE.
NEWABLE RESOURCES, ARIZONA

Mr. JamisoN. Thank you, Mr. Chairman. ,

I am accompanied by Beau McClure from Arizona. He is the
Deputy State Director for Renewable Resources and will be able to
answer any detailed questions.

I will briefly summarize my statement if my full one is put in
the record.

Senator BuMPERS. Absolutely.

Mr. JamisoN. Thank you. I appreciate the opportunity to appear
before you today to present the Department’s views on S. 2117, the
proposed Arizona Wilderness Act of 1990, and H.R. 2570, the pro-
posed Desert Wilderness Act of 1990. Since the two bills are quite
similar, I will address my remarks to S. 2117,

As you know, BLM has been engaged in a review of wilderness
areas pursuant to section 603 of FLPMA. We believe this careful,
orderly and comprehensive review process is preferable to the ac-
celerated process used in developing this legislation. I have been
assured by our Arizona State office and Washington office staff
that most of the necessary information relating to Arizona wilder-
ness has been adequately developed, analyzed and synthesized. 1
am also confident that the public has an adequate opportunity to
become involved in the process.

Further, I am pleased to note that the mineral reports have been
finalized for 20 of the 39 WSAs proposed for wilderness designation
in both bills. Given these facts, I believe we have substantially com-
plied with the spirit and intention of the formal wilderness desig-
nation process prescribed by FLPMA.

Let me suggest some amendments to general provisions that I
think would strengthen both bills. The Department opposes the
water rights language in both bills. We believe if a water right is
needed, BLM should apply under State water law. We support the
inclusion of specific language to provide management activities to
benetit fish and wildlife and their habitat. These provisions are
necessary to provide BLM, among other things, water resources for
wildlife on BLM's arid lands.

Of the 39 areas proposed for designation as wilderness in S. 2117,
there are nine areas BLM initially recommended as non-suitable.
We no longer object to two of the areas, White Canyon and Pelon-
cillo Mountains, being included as wilderness, however we urge
that both bills be amended to eliminate and release the other seven
areas as not suitable for wilderness.

Based on new information received, we also urge that both bills
be amended to include four additional areas not included in either
bill. These are Lower Burro Creek, Crossman Peak, Planet Peak
and Cactus Plain.
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The language directing BLM to carry out a grazing policy review
to insure conformity with the Wilderness Act is not needed. This is
already being done on a continuous basis.

Other components or more specific wilderness areas in the Gila
Box Riparian National Conservation Area are included in my full
written testimony, which you have before you. R

Regardless of the specific concerns I raised, I want to compliment
the Arizona delegation on putting this legislation together. Al-
though we are asking that some changes by made to the legisla-
tion, we recognize that a lot of thought and consideration have
gone into it.

I still think we need input from the Bureau of Mines, USGS and
the Army Corp: of Engineers, plus the Air Force. Their review
would be appropriate before this bill is marked up, to ensure every-
one’s concerns are considered.

We will continue to work with members of the House and Senate
and various parties representing resource users, to ensure that the
Arizona wilderness bill is passed and adequately meets the needs of
everyone. This concludes my remarks.

[The prepared statement of Mr. Jamison follows:]
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AR 5190

STATEMENT OF CY JAMISOM, DIRECTOR, BUREAU OF LAND MANAGEMENT, UNITED STATES
DEPARTMENT OF THE INTERIOR, BEFORE THE SUBCOMMITYEE ON PUBLIC LANDS, NATIONAL
PARKS AND FORRSTS, COMMITTEE ON ENERCY AND NATURAL RESOURCES, UNITED STATES
SENATE ON S. 2117 A BILL “TO DESIGNATE CERTAIN LANDS AS WILDERNESS IN THE
STATE OF ARIZONA™ AND H.R. 2570, AND ACT “TO PROVIDE POR THE DESIGNATION OF
CERTAIN PUBLIC LANDS AS VILDERNESS IN THE STATE OF ARIZONA®.

I appreciate the opportunity to appear before you today to preseat the
Departasent's views oo S. 2117, the proposed "Arizoaa Wilderness Act of 1990"

sad H,R, 2570, the proposed "Arizona Deasert Wilderness Act o£-1990."

The Ademioistration supports the coacept of designating additional wilderoess
i0 Arizooca. The Adsinistration prefers to alloww the Buresu of Land
Managesent's wilderneas study proceas to be completed, with the
rtecosmsendations then being transmitted by the Secretary to the Presideat and
then to Congress a8 required by law. This ensures full foteragency review.
Moreover, such a careful, orderly approach provides the beet recomsendations

for romprehensive wilderoess legislation. —_ - -

However, 1f the Comaittee chooue; to proceed with this leginlaflon, ve are
providiog you BLM's preliminary recosmendations for all areas aow under study
io the State of Arizona. These preliminary recommendations are without the
benefit of complete mineral reports, wilderness study reports, takiogs
avalyses, State, Departmental or full fateragency review that is currently
scheduled to de cospleted by 1991.

We stroogly urge the Coamittee to delay final action on this legialation to

allow us to cosplete an interagency review of the prelimincary recosmendations
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contained io this teetisony. This review will be based co existiog miperal
and other resource data, but it will allow the Administration to formulate a
Coaprehensive set of recommeadations for resolution of the BLM wilderaess
Question in Arizona, iacluding the release of all public laads curreantly uader

wilderaess study but not included in the wilderness systen.

Sfnce H.R. 2570 is quite similar to S. 2117, I will address mv resarks only to
S. 2117, except where I aote the differencea. 1 will confine my remarks to
Title I of S. 2117, which desigaates BLM lands as wildergess. Title IT
pertaias to wilderness areas withio the nationsl wildlife refuge syatem. We

defer o the Pish and iildllfc Service oo that title.

BACKGROUND

As you kaow, BIM has been engaged in review cf wilderoess study areas (WSA's)
pursuaot to section 603 of the Federal Land Policy and Managemeat Act (FLPMA).
The Department {8 developing epecific detailed Wilderness Study Reporte for
each WSA. These, plus the U.S. Geologicsl Survey and Bureau of Mines aineral
reports as well as a statevide suasary, will furoish the basis for the
reccamendations that will ultimately be submitted to the President in 1991.

If the Presidest coacurs, the Admjioistration's proposal will then be forwarded
to Coogress for further conalderqtiou. This 18 the process calledﬁfor in
FLPMA and we are proceedfog to inpleleut it 1a the maoner Congress set forth
ia that Act. We believe that this careful and orderly. comprehenaive approach
which reveala the total BLM wilderness picture, 1o preferable to aa

accelerated process at thias time.

USAV-00004670



51

While only a few of the wilderneas study reports have beea formally comspleted
in accordance with the procese established by FLPMA, 1 have beeo assured by
the Arizona State office and Washiangton office staff that the bulk of the
necessary information relating to Arizona wilderneas has beeo developed,
analyzed and syothesized. I as also confident that adequate opportuaity for

public iovolvesent has beea provided.

During the pasr few months, BLM'a Arizona State office uéuff has been workiag
with coangressional staff and other {oterested parties to develop, assemble aod
sake avallable as much needed {aformation as posaible to arrive at the
fodividusl designation decisiocans. 7This has beeo a challenge for all
concerned, acd I waot to recoguize here the commitment and diligence of those

who have coocributed to this cooperative effort.

As a result of this thrust, our BLM Arizona State office has been able to work
out sany of the ressipniog resource coafiicts, boundary igsues and other
conceras brought to lfght through the wildernesa study process. Further, I am
pleased to note that minersl reporte have beean ficalized for tweoty of the
WSA's proposed for wilderoess desigoation fn S. 2117 aod H.R. 2570 but 19

remain to be cospleted.

With tiris background, I will summarize the bills, aotiog areas of differeacce.
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Wilderness Area Designation

'Title I of S, 2117 would designate 39 BIM wilderness areas, comprising a total
of approximately 1.1 million acres in Arizona. These areas are situated ia
BLM's Phoenix, Safford snd Yuma Districts and cosprise parts of Mohave, La
Paz, Yavapai, Yuma, Maricopa, Pima, Gila, Graham, Cochise, Ploal, and Greeplee

Counties, Ar{zona.

Section 101 requires designated areas to be adaministered by the Secretary of
the Interior in accordsance with the Wilderness Act. It also provides that
maps and legal descriptions of the designated aress be filed with the
appropriate House and Senate Cosmittees aud that copies be kept oo file in the

Headquarters office of BLM.

Subsection 101(d) states the iatent of Congress that no buffer zonea be
created around the desigonated wilderness areas. Sectfon 101(e) preserves the
status quo with respect to State jurisdiction over wildlife and fish within

desigoated areas.

Un&er subsection 101(f), existing grazing uses are to be administered uader
section 4(d)(4) of the Wilderness Act and certain guidelioes referenced in the
bill., In addition, the bill directs the Secretary to review all graziag
policies, practices and regulations of the Buresu for wilderness areas ia

Arizona to assure that they coaform with the intent of this legislation.
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S
In subsection 101(g) Congress establishes s Federal reserved water right to be
quantified by the Secretary i{n an appropri;te streas adjudication. The
priority date of this reserved water right would be the date of ecactment of
this Act. This language differs from the related provisions {a H.R. 2570.
Section 2(g) of H.R. 2570 reserves water sufficient to fulfill the purposes of _
the Act and establiehes the priority date as the date of enactment. Purther,
{t requires the Secretary and other officials of the United States to take
steps needed to protect the reserved rights. These would ioclude filiog a
claim for quantification {n any sppropriate stream adjudicatioo io the State
courts in which the United States 18 joined sod which ia conducted under the
McCarran Amendaent. Pinally, H.R. 2570 specifies that the water righté
reserved are specific to the area designated and that nothing in the Act shall

be construed to set a precedeat for future designations.

Section 101(h) authorizes activities for maiatenance or restoration of fish
and wildlife populations and the habitats to support them within wildernass
areas where consisteat with relevant wilderness mansgement placs. This would
be carried out fo accordaoce with policies and guidelines refereaced {n the

Act,

Section 102 releasses lands not included in the wilderness areas, npearly
950,000 acrea, from further atudy under Section 603 of FLEMA. This release
would not apply to Bakec Camyon and approximately 57,800 acres of the Cactus

Plain Wilderness Study Area.
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Gila Box Riparian Nationsl Conservation Area -

Section 103 establishes the Gfla Box Ripariaa National Conservation Area,
comprising approxisately 20,900 acres depicted on a refereaced map and
provides for its manageaent to coanserve, protect, sod enhasce tts resources
aod values, pursusnt to FLPMA and other applicable law. Use of the ares would
be confised to those uses that further the purposes for which 1t is
established. Except for emergency or admioistrative use, sotorized vehicle

use would be limited to roads deaignated as part of a management plao.

Subsection 103{(e) would withdraw the Gila Box Riparian NCA frow all forms of
appropriation and would coogresaionally establish a Federal reserved water
right to be quantified by the Secretary {n an apprapriate atream
adjudication, The priority date of thls reserved water right would be the
date of enactwent of this act. Again the water rights language differs from
that in the coamparable sectioa of H.R., 2570, in the same macner as the water

rights lasguage for wildernesa areas that I azentioned previoualy.

Subsection 103(f) directs the Secretary to develop a cospreheasive plan for
the long ters management of the conservation area within two vears after the
date of enactment. Subsection 103(g) authorizes laad acquisition within the
NCA unit or the Eagle Creek Riparian area aocd authorizes boundary "

ad justmeots. Hawever, State owned lands could be acquired only by donatioa or
exchange, and owner conseant would be required for a8ll acquisitions ia the

EBagle Creek area.
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Subsection 103(h) atatee the fatent of Congress that nc buffer zones be

created arouad the Gila Box Riparian Natiosal Conservation Area.

Uoder subsection 103(1) the Secretary is directed to eetablish an advisory
coamittee to provide advice on the preparation and ieplementation of the Gila

Box NCA Managemeot Plen.

Section 103(j) directs the Secretary to report to the appropriate Senste aud
House comaittees, no later than 5 years after the date of enactment of this
Act aod st least each 10 years thereafter, oo the 1-p1elentatl;n of section
103, the conditfon of the resources and values of the conservation area and

the progress being made in achieving the purposes for which the conservation

area 18 established.

Section 103(k) establishes pecalties for violating regulations promulgated by

the Secretary to implemeat section 103.
DISCUSSION -

As I indicated {0 nf introductory rengrka, we are coamitted to the process for
wilderoess recommendations set forth in FLPMA aad urge that BLM wildersess
designations be handled uoder this spproach. However, due to the {aformation
which has been developed and the extraordioary success we have had {n
resolving conflicts relatiag to these specific areas under consideration io S.

2117 and H.R. 2570, 1 belleve we are in a position to make preliminary
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recoameodations for amendment that largely would address aoy remaloiog
Conceros that we are currectly aware of. Further changes may be necessary
following 1interagency review within the Admintstration.

COMMENTS AND SUGGESTED AMENDMENTS PERTAINING TO GENERAL PROVISIONS

Grazing Policy Review

Subsection 101(f) requires review of grazing policies, practices aad
regulations to asaure conforaity with the Wildercess Act. Theae are
continuously uander review to asssure compliance with law and policy. Specific

direction to carry out a review 1s not needed.

Water Rights Language Section 101(g) and 103(e)

With all due respect, the Departmeat opposes the water rights language in both
biils. We think £f a water right is needed BLM can apply under State law,
Arizona 1s the first State to proceed with this type of water rights language

and we feel 1t would have adverse consequences if applied on a National baais.

As I noted in my suasary of the bills, the language of the two bills differs
vith regard to reservation of water rights. If you iatend to proceed anyway,
we prefer the language fouad 1o sections 2(g) and 4(e) of H.R. 2570. This
language, although only slightly different than what appears in S. 2117, aore
specifically characterizes the curreot situation and the course of action that

the Departaent would expect to pursue in State courts with respect to water
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rights. We stroogly urge samendment of S. 2117 to substitute the langusge of"
H.R. 2570 with regard to water righte ia wildernees areas as well as the
corresponding language {n the section on Gila Box Riparian NCA if the

committee decides to create new Federal reserve water rights.

Wildlife Mansgeseat

We stroogly support the inclusion of spec{fic language to provide for
managesent activities to beaefit fish sod wildlife and the habitats to support
thes, providing they are consietent with wilderness lauagilent plans and the

guldelines referenced in the legislative history.

Relesse Of Lands From Further Study

Under section 102 of S. 2117 aod section 3 of H.R. 2570, Baker Canyon and
approximately 57,800 acres of the Cactus Plain WSA are left in study atatus

indefinitely.

We agree that coonsiderstion of Baker Canyon is more appropriate ia conjunction
with reporting the recosmendatioans for wilderness suitability in the State of

New Mexico, as it i{s sdjeceat to a such larger study area in that State.

With regard to Cactus Plain, it 1s our uoderstandiog that study status is to

continue pending a decision by the town of Parker as to whether or oot it will

[ -

relocate sdjaceat to the atudy area. Since the boundaries of Cactus Plain

have been modified to exclude the probles ares we urge it be iacluded {n the
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designation. If not, then we shall proceed to fmpleament the wilderness study
provisiocas of section 603 of FLPMA with regard to Cactus Plain and will make

further recommendationa when that process is completed.

COMMENTS AND RECOMMENDED AMENDMENTS CONCERNING SPECIPIC WSA'S DESIGNATED AS

WILDERNESS BY S. 2117 AND H.R. 2570

Of the 39 areas proposed for designation as wilderness in S. 2117, BLM's
Arizona State office initiaily recommended all or portions of 30}&5 suitable.
There are also 6 areas recommended ss suitable which are Pot iocluded fn S.
2117 or H.R. 2570. I will address these differences with some specificity, if

I may.

The 9 areas iacluded ia this proposed legislation that BLM initially
recommended as unsuitable for wilderness desiguatioo are Upper Burro Creek,
Hagsayampa River Canyon, Hummingbird Springs, Hells Canyon, North Maricopa
Mouctalos, South Maricopa Mouotains, White Canyon, Tres Alamos, aod Peloncillo
Mountaing. We contioue to have concerns about the designation of 7 of these,
although bovodary sodifications {n the bdbills have ellminated some of the sost
troubleecose sansgeadility coosideraticns. It should be noted that aone of
these 9 areas have been studfed by the Bureau of Mines and U.S. Geological

Survey.
For the remaining two areas, White Canyon and Peloacillo Mountaips, however,

we would oot object to designation. 1In the case of White Canyon, a revision

of the boundaries resolved resource conflicts. The Peloncillo Mountains have
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always been known to have outstanding natural values and characterietice, but
previous land ownership patterns made wilderness mansgesent problematic.
Exchanges completed with the State Land Department have eliminated the
probleas and allov;A us to support an area even larger than the original WSA

as suitadble for wildernesa designatioa.

Areas BLM Recommends Be Eliminated from S. 2117 and H.R. 2570

We urge that both bills be amended to eliminate and relesse these areas, due

to their unsuitadbility for wilderness desiguation.

Upper Burro Creek

BLM recoumends the release from further study of the Upper Burro Creek
WSA because of manageability problems caused by private mineral
inholdings, certain cosite land uses incompatible with the preservation
of uildernesi.vnluea. and potential aineral development in several
portions of the WSA, Access to and development potentisl of the
privately owned mineral righta, especially {n the northern hslf of the
W5A, may eventually subject this arez to an uapredictable regime of

difficult to regulate surface disturbing impacts. Much of the northera
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and central portions of the WSA consist of flat mesa tops which support
relatively intensive grazing systema. This, associated with riparian
restoration along Francis and Burro Creeks, would present compatibility

problems with the long-term management of this area as wilderuess.

Santa Fe Pacific Railroad ownas the amineral estate in 6,400 acres within
the Upper Burro Creek WSA. It has recently expressed aa interest in
exchanging out its mineral estate, whether or not the 6,400 acres are
included 1in the Upper Burro Creek Wilderness Ares or excluded from it, We
are willing to work with Santa Fe Pacific Railroad on an exchange of its
mineral interesta in the Upper Burro Creek WSA, but I recommend that Upper

Burco Creek not be designated as wilderness for the reasons I mentioned.

Hassayampa River Canyon WSA

We recommend the Hassayampa River Canyon WSA not be included in the
wilderness designation {n the bills due to manageability problems
resulting from land ownership patterns, potential mineral conflicts, and
ao obvious lack of local public support. Even with the boundaries as
described in the bills, the mineral potential and manageability problems
overlap the river canyoun, the ares with the highest wilderness values.
Those portions of the WSA outside the river canyon do not have high emough

wilderneas qualities to merit a suitability recommendation. -
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Hummingbird Springs WSA

Hummingbird Spriogs should not be designated as wilderaeas because other
resource uses, including general vehicle-based motorized and non-motorized
types of recrestion, the potential for gold and assnciated sineral
development, and manageability problemss would make wilderness management
inappropriate. It is a popular recreation area. Huntiag, hikiag,
sight-geeing, driving of jeep trails and camping are the most popular
activities. Although natural in appearance and seemingly pristine in many
areas, the area contains a well used trail network, with many of these
routes in wash bottoms. Although the boundary adjustments in both bills

would reduce or eliminate some resource conflicts, some still remain.

Hells Canyon WSA

Manageability problems caused by inholdings, cherrystemmed roads, and
on-site and off-site land uses incompatible with the preservation of
wilderness values are the reasons BLM does not recommead the Hells Canyon
area as suitable for designstion. Potential development of and the
aanoflated access to two 640-acre parcels would severely iapact wilderaess
values in a gubstantial portion of the area. Five frequently used roads
extend into the WSA., All five would be closed to public use under these

bills.

North Maricopa Mountaians WSA

35-700 - 90 - 3
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The North Maricopa Mountains area 18 not recoamended as wilderness because
of manageadility prollems sssociated with potentisl mineral development,
sod the continued use of several cherrystemumed roads that extead iato the
unit. The area will be difficult to manage for wilderness without
complete road and vehicle way closures, because of the its close proximity
to an area with increasing pcpulation growth. Some of the manageability
problems have been reduced by the boundary ad justments reflected in the
bille. Although there 1s no record of extenaive mineral production in the
area, at leaat half of the unit is considered to have moderate to high

aineral potential.

South Maricops Mountafuas WSA

The South Maricopa Mountains also have manageability problems associsted
with aineral development and the continued use of two cherrysteams eantering
the area froa Ianterstate 8, Approximately 35 miles of vehicle ways, not
including cherryatems, dissect most of the western half, uwaking it
difficult to manage off highway vehicle related recreation. Although
there 1is no record of extensive mineral production, as ruch as 75 perceat
of the unit contsins high to moderate mineral poteantial, with a majority

of the aineralized area having high aineral potential.

Tres Alamos WSA

Low wilderness values and poteatial conflicts with mineral development are
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the reasous we do not recommend the Tres Alamos area as sultable for
wilderness designation. Despite the area's scenic character, its
generally sparse screening and open plains confine opportunities for
solitude to small portions and provide no cutstanding recreation
opportunities. The eastern cliffa of the attractive monolith are on State

lands, giving the area poor management integrity.

Acreage or other differences in specific wilderness designatiouns

We note that the billas differ as to the acreage included for several areas.
These are Warm Springs, Arrastra Mouotain, Eagletail HOuntaihs, and South
Marfcopa Mountains. In each case the acreage in H.R. 2570 more closely
reflects BLM recoamendations and resolution of resource or other coanflicts.

We recommend amendment of S. 2117 to conform to H.R. 2570 in that regard.

Subsection 2(a)(2t) of H.R. 2570 has necessary language that is lacking in S.
2117. It pertains to the North Santa Theresa area and would specify that
management of a road within the San Carlos Apache Resarvation would be carried
out through the Bureau of Indian Affairs. Limited use of the road for certain
purposes would be suthorized. We urge inclusion of this language ia the

comparable provision of §. 2117,

Areas BLM recommends be included {n wilderness designation in S. 2117 and H.R.

~

70
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Based on current information, we urge amendment to include additicnal areas,
bearing in mind that they would otherwise be released and returned to public

land management without any further study.

BLM initially planned to recommend as suitable for wildernesa desiguation six
areas that are not included in S. 2117 or H.R, 2570: Black Mountairs dorth,
Purns Springs, Lower Burro Creek, Crosaman Peak, Planet Peak, and Cactus
Platin, Information obtained since BLM's original tentative recommendatiocas
has caused us to reevaluate our position on Black Mouatains North and Burns
Springs. We now believe non-desiguation of these two areas is appropriate due
to the consideration of the flight paths into the Bullhead City Airport and
the mineral values. However, we continue to urge inclusion of the remaining

four areas.

Lower Burro Creek WSA

Lower Burrxo Creek 18 recommended for wilderness designation to ensure the
preservation of outstanding opportunities for recreation and solitude as
well as dDenefits related to sceanic, wildlife, cultural, plant, and water
resources. The area facludes 6 miles of perennial Burro Creek, an area
known for its scenic beauty, abundant wildlife, and riparian hadbitat. It
offers outstanding recreation opportunities to the visitor who can hike,
backpack, camp, sighteee, birdwatch, fish, hunt, collect rocks, take

photographs, and ride horseback. The Burro Creek drainage is regarded as
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one of the most archaeologlcally sensitive areas on public lands in the
area. FPurther, the area recommended as suitable encompasses one of the

most blologically diverse areas in Arlzona, with over 250 plant aad 300

animal apeciea within 5 major plant communities.
Crogaman Pesk

Designation of the Crossman Peak area as wilderness would ensure the
preservation of crucial desert bighorn sheep habitat, water resources,
plant comaunities, cultural resources, outstanding opportuanitics for
solitude and primitive recreation, as well as the {mposing and relatively
undisturbed scenic backdrop to Lake Havasu and the growing Lake Havasu
City area, Oucstanding scenery, opportunities for solitude, and s
]iverslty of primitive recreation opportunities, ranging from day hiking,
rock climbing, visiting cultural resource sites, photography, and wildlife
and plant viewlng makes the area attractive to a wide varlety of

recreationists.
Planet Peal

Planet Peck 18 recoamended as suitable for wilderness designation to -
preserve outstanding opportunitiea for solitude and primitive and
unconfined recreation, as well as benefit crucilal desert bighorn sheep
habitat.> Th- «!lderness values of hubstantially unnoticeable human
imprints are enhanced by wildlife values. Couflicts with other resources

uses in the area are limited.

USAV-00004685



18

Cactus Platn

The preservation of s unfique dune systea and the assoclated special plant
and wildlife comaunities are the reasons BLM recommends the Cactus Plain
ares as suitable for wilderness designation. The dune systeam supports
creosote, galleta buach grass, small cacti sng colorful annuals. There
are alsc stands of ocotillo, silver cholla, and big saguaro cactus.
Solitude ™ 1a enhanced by the area's larze afze, the numerous polats of
entry that encourage dispersed use, and the relatively dense vegetationﬂ
cover on the eastern portiou. There are two unique dunescrud plaant
communities in the area, and conflicts with other teaoufce uses are
limited. We feel that the boundary ad justments to the west side can
accommodate the future expansion of the Parker Town Site and that the

.remainder of the area should be d¥signated as wilderness.

As I noted, Sectfon 102 of S. 2117 and section 3 of H.R. 2570 would
continue study status for the Cactus Plain WSA ladefinitely. Should
Congress deternine not to sccept our recommendastion for inclusion of the
area with the revised boundary we recommend, then we will continue the

FLPMA wilderness review proceas for this area.

Othier Comaents on Specific Wilderuness Areas

Mount Nutt

The city of Oatman has historically made use of a pipeline to deliver docestic

water, originating at Flag Spring, located on a pateated mining claim, in
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Section 35, T. 20 N. R. 20W. G&SRM, Mohsave Couaty, Arizons, within the
proposed Mount Nutt Wilderness-Area. Currently, there i{s no authorization
from BIM for this pipeline. Should either of these bills be enacted and Mount <
Nutt {5 designated as wilderneas, BLM will authorize the use and malntenance
of the pipeline under existing applicable authority. It 1is our 1ntenfion that
this authorfzation would te terminated promptly as soon as the City of Oatman

has acquired and commenced operation of an alternate water source.

Rawhide Mauntains and Arrastra Mountain WSA

A portion of both the Rawhide Mountains and Arrastra Mountain proposed
wilderness areas are covered by a withdrawal by the Torps of Engineers for
Alamo Dam and Remervoir. The Bureau of Rezlamation also has a powersite

withdrawal for the Dsm, which is already fully constructed.

The Corps has a lizensing arrangement with the State Park and State Fish and
Game Departments covering the withdrawn ares to manage recreation and fish and

wildlife.

Due to the presence of these other agencles 1a a portion of these areas, we
believe it is appropriate to fansert iun subsections 101(a)(?) and (8} of

5. 2117 and subsections 2(a)(7) and (B) of H.R. 2570 language to specifically

provide for coordinasted wilderness management by BLM.

Language of amendment to 8o provide 1s attached.
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GILA BOX RIPARIAN NATIONAL CONSERVATION AREA

The designation of the Gila Box as s Riparian National Comservation Ares is
conasistent with our proposed msnagemeant recommendations for this srea. Under
section 103(d), Management of Conservation Area, the Secretary is to manage
the area in a manner that conserves, protects, and enhances {ts resources and
values allowing only such uses as are found will further the purposes for
which the area is established. BLM 1s to develop a comprehensive plan for

long-term management of the area, with full public participation.

We have aseveral comments and recoamendations 6n the provisions of the Gila Box

gections fn both S, 2117 and H.R. 2570.

The language in subsectlon 103(d){2) aspecifies that the use of motorized
vehicles will -be permitted only on roads designated for such use ia the
‘Hanagelent Plan. In addf{tioa to existing roads, there may also be other
"ways" or "tralls" appropriate for road designation without impairmeat of the
anatural values of the srea, We would consider these other routes, as well as

existing roads, ia preparation of the Management Plan.

Read together, subsections 103(£)(2) and (g)(2) are confusing. Subsection
103(£)(2) requires that we {ocorporate a discussion of including sdditiomal
lands in the managesent plan, This diacussion is to encompass non-Federal
landa contiguous to the boundary shown in the sap as filed, or as adjuated
under subsection 103(g). These non-Federal lands could include those landa
“within the area extending two miles on either side of the centerline” of &

referenced stretch of Eagle Creek,
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However, under subsection 103(g) zcquisition and boundary asdjustment authority
is limited to sny acquired lands within the Bagle Creek riparian ares “as well
a8 public lands within that portion of the Eagle Cre?k riparian area west of
the centerline of Eagle Creek."

We recomnead amendment to conform the authorized boundary adjustments and
acquisition language to the full scope of the discussion in the management
plan, Deletion of the phrase "west of tﬂe centerline of Esgle Creek” from
subsection 103(g)(2) of S. 2117 and subsection 4(g)(2) of H.R. 2570 would

accomplish this.

Section IOQ(E) provides two years for development of a manasgement plan for the
area., We believe that a three year period would be more realistic. Siace
oumerous wilderness plans will be developed and completed within a two year
perio;, the task for the district will already be formidable. Due to this
volume and the coamplexity of the area for which the plan is required, we urge

modification to three years.
For reasons stated earlier in my remarks, the water language in subsection
101(g) of S. 2117 should be modified to reflect the language in subsection

4(e) of H.R. 2570.

This concludes my statement, I will be plessed to answer questions.
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Attachment I -

Suggested Language of Amendment

Add at the end of subsections 101(a){7) and (8) in S. 2117 and subsections

2(a)(7) and (8) of H.R, 2570 the following:

“"Management of the wilderoess values of this area pursuant to this Act,
fncluding that portion withdrawn in connection with the Alamo Dam and
Reservolr, shall be carried out by the Secretary of the Interior through
the Bureau of Land Management. The Secretary shall ensure that such
management will not affect the operastion and muintesance of Alamo Dam by
the Secretary of the Aray in accordance with the authorized project
purposes. In addition, the Seccetary shall coansult viéh the Secretary of
the Aray, the State of Arizona Fish and Wildlife Ageacy, and any other
Pederul and State agencles which are affected by the management of thae

wilderness values in the area.”
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Attachment II

RECOMMENDED ACREAGE CHANGES AND TECHNICAL CORRECTIONS

2
16
24
1
14
24
2
12
3
8
13
14
19
23
1

5. 2117

change 76,600 to 90,600,

change Yavapal to La Paz.

change 129,525 to 126,760,
change 94,100 to 89,000,

add Cochise County.

add Mohave County.

change 74,004 to 60,800,

add Yavapal Couaty.

change Mohave to Yavapal County,
2dd Greenlee and Graham Counties.
change Yuma to La Paz County,
change 21,860 to 21,680.

change G{la to Pinsl County.
change “areas” to "area”.

change “"Acres” to "Areas.”
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7, lipe 12
7, lige 22
9, line 12
10, line 8
10, 1line 19

11, line 24

TECHNICAL CORRECTIONS
H.R. 2570 -~

add Cochise Couaty.

add Mohave County.

add Mohave County.

add Greenlee and Graham Counties.
change Gila to Pinxzl éouuty.

change ares to areas.
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Senator Bumpers. Mr. Spear.

STATEMENT OF MICHAEL J. SPEAR, REGIONAL DIRECTOR,
REGION 2, FISH AND WILDLIFE SERVICE, DEPARTMENT OF
THE INTERIOR

Mr. Spear. Thank you, Mr. Chairman. It is my pleasure to
appear before you today to discuss the proposed wilderness designa-
tions on national wildlife refuges in Arizona.

S. 2117 and H.R. 2571, as passed by the House of Representa-
tives, would designate as wilderness portions of four diverse and
very valuable units of the refuge system: the Havasu, Imperial,
Kofa and Cabeza Prieta National Wildlife Refuges. Although each
of the four refuges was established for its individual purposes, each
also protects a part of the fragile and unique desert ecosystem of
the Southwest. -

In 1974, the President proposed wildérness designations on all
four of these refuges. They have been managed for over 15 years as
de facto wilderness. The bill follows those 74 recommendations
with certain modifications that we support, and we also recom- ~
mend relatively minor amendments to reflect more recent agree-
ments. The stability and health of these areas testify to the
manner in which they have been protected from disturbance or de-
velopment.

Analysis and selection of management methodologies comprise
the requisite minimum tools for use in a wilderness area, have not
precluded positive management actions. On the Kofa Refuge, main-
tenance of approximately 80 existing wildlife watering facilities
and construction of seven new sites have occurred since the origi-
nal proposal was submitted to Congress.

On Cabeza Prieta Refuge, similar habitat management efforts
have also been implemented. We have modified methods of person-
nel and material transport from wheel vehicles to helicopters
where appropriate, but such modifications have not caused us to
delay or forego in any manner management actions considered nec-
essary to further our mission in the administration, protection and
g;lhancement of the lands and wildlife for which we are responsi-

e.

Speaking specifically to Kofa Refuge, the 1974 proposal for the
Kofa Refuge set forth a total of 542,000 acres as suitable for wilder-
ness. That proposal included three applications for withdrawal of
public domain lands for addition to the refuge. The largest of these
withdrawals comprised 31,000 acres lying immediately north of the
refuge’s northern boundary. This proposal was made prior to the
enactment of the Federal Land Policy and Management Act, which
provided the BLM with the authority to manage these wilderness
areas. The passage of FLPMA, in effect, negated the need for land
to be added to the refuge in order to be designated wilderness. Fish
and Wildlife Service supports continued administration of this
tract by the Bureau of Land Management.

The two remaining small parcels of public land, including the
1974 withdrawal requests, abut the western boundary of these ref-
uges. The Department supports inclusion of these two areas within
the refuge and their designation as wilderness.
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Limitations of motorized public access in the Kofa Refuge were
included in the 1974 proposal. In January of this year, a compro-
mise on access roads, linking the Kofa Wilderness units, was
reached. It will not only satisfy the sometimes conflicting needs of
the various user groups, but most importantly, will secure the pro-
tection of the wilderness values. We believe the remaining road
system, with 326 miles open to public access and 31 miles closed,
allows adequate travel within the refuge, but protects valuable
wildlife habitat.

In addition the major access quarters proposed for Kofa Refuge
were delineated 600 feet wide. We do not believe such a broad
width is necessary and recommend that rights of way for roads on
the refuge be limited to 100 feet on each side of the centerline.

I would note that the figure of 5,300 acres for two tracts of public
land to be added to the refuge and designated wilderness reflects a
recent reconfiguration of the area agreed upon between the Service
and BLM to avoid possible conflicts with existing utility corridor.
We learned after the submission of our written statements that
H.R. 2571 had been amended to reflect this revised acreage, so the
amount we recommend for Kofa is consistent with that contained
in H.R. 2571 as passed by the House.

On Cabeza, the 1974 proposal proposed to designate 833,000 acres
of the refuges as wilderness. We continue to support the limitation
of motorized access on the Cabeza Refuge, to the two corridors pro-
posed in 1974. These corridors provide necessary access while pro-
tecting the classic, desert wilderness values of the refuge. However,
the width of these corridors should also be reduced to 200 feet.

The 1974 proposal for Cabeza excluded an area of approximately
37,000 acres lying along the southern refuge boundary. This area,
known as the Tule Well Exclusion, had been targeted for develop-
ment that would have rendered it unsuitable for wilderness status.
These planned developments were directed to support nonwilder-
ness-oriented recreation, the demand for which has never devel-
oped. We do not envision that the demand will arise to justify ex-
clusion of this area from wilderness. Therefore, we request that it
be included in the Cabeza Wilderness proposal.

Military usage: The Department of Army, Air Force, and Navy
utilize the airspace over the Kofa and Cabeza Refuge on a year-
round basis. The Fish and Wildlife Service does not anticipate any
change to existing operations and coordination with military users
caused by wilderness designations that we have recommended in
these two refuges.

Imperial Refuge: In 1974, approximately 14,000 acres of the Im-
perial were proposed for designation in five units—8,000 of that lies
in Arizona. The disjunct parcels were necessitated by the occur-
rence of tracts of private and State lands. Acquisition of State in-
holdings in Arizona has resulted in extension of possible wilderness
lands on the eastern bank of the river, almost contiguously with
the length of the refuge.

RerVe support designation of 9,000 acres of wilderness at Imperial
uge.

On Havasu Refuge, the 1974 proposal designated lands as wilder-
ness within the Havasu Refuge which encompassed a total of 2,500
acres, all in California. A larger Arizona segment of 14,600 acres
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was found suitable but not recommended because of third-party
mineral holdings. Through the fine efforts of former Bureau of
Land Management Arizona State Director, Dean Bibles, in 1988, a
three-party land exchange among the Service, the Bureau of Land
Management and the mineral estate owner, the Santa Fe Pacific
Railroad, brought the mineral rights for land in question back to
the Federal Government.

We support designation of these 14,000 acres as wilderness in the
Arizona portion of the refuge.

In conclusion, the desert environment encompassed by these pro-
posals represents a world of extraordinary variety and complexity.
As greater and greater land areas in the West and Southwest are
encroached upon by development, fewer and fewer areas retain
much of their original character. In the 15 years that has followed
since these areas of Arizona Refuges were first proposed for wilder-
ness, the Service has followed its mandate to preserve and protect
the natural resource values that render these areas outstanding
units of the National Wildlife Refuge System.

Mr. Chairman, thank you for the opportunity to testify in this
important legislation. I will be happy to address any questions.

iThe prepared statement of Mr. Spear follows:]
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STATEMENT OF MICHAEL J. SPEAR, REGIONAL DIRECTOR, REGION 2, U.S.
PISH AND WILDLIFPE SERVICE, DEPARTMENT OF THE INTERICR, BEFORE THE
SUBCOMMITTEE ON PUBLIC LANDS, NATIONAL PARKS AND PORESTS, SENATE
COMMITTEE ON ENERGY AND NATURAL RESOURCES, ON S. 2117, WILDERNESS
DESIGNATIONS ON NATIONAL WILDLIFE REFUGES IN ARIZONA

April 5, 1990

Mr. Chairman, I am Michael Spear, Regional Director of the

Southwest Region of the United States Pish and Wildlife Service.
It is my pleasure to appear before you today to discuss proposed
wilderness designations on National Wildlife Refuges in Arizona.

S. 2117, and H.R. 2571 as passed by the Hovse of Representatives,
would designate as wilderness portions of four diverse and very
valuable units of the National Wildlife Refuge System -- the-
Havasu, Imperial, Kofa, and Cabeza Prieta National WwWildlife
Refuges. Although each of the four refugas was established for
its individual purposes, each also protects a part of the fragile
and unique desert ecosystem of the Southwest. It is the desert
habitat, in varying amounts, on each of the four refuges that has
been proposed for wilderness classification.

In 1974, the President proposed wilderness designations on all
four of these refuges. The bill follows those recommendations,
with certain modifications that we support, and we alsc recommend
relatively minor amendments to reflect more recent agreements.
Enactment of this legislation will ensure the continuation of
management of these areas to protect their unique and
irreplaceable nactural values.

Roderick Nash, the historian of the American wildernesa movement,
once predicted that the time when wilderness was considered viable
only for leftover land, preserved because nobody wanted it for
anything else, was fading fast. Nowhere has that predictiocn
proved more true than at the Kofa and Cabeza Prieta Refuges.

On these refuges, vast tracts of Sonoran desert are present as
complete ecological units of excepticnal wildlife value. The
wilderness proposals embrace alluvial desert valleys and mountain
ranges that represent the last reaches of undisturbed Sonoran
desert of any appreciable size and contiguity remaining on this
continent. On Havasu and lmperial Refuges, the desert lands and
mountains rim the flood plain of the Colorado River as it flows
through Service-administered wetlands and croplands.

The plant and wildlife communities supported by these lands
reflect the unique character of the desert environment to which
they have adapted. The stability and health of these areas
testify to the manner in which they have been protected from
disturbance or development. The management of those plant and
wildlife communities to achieve the purposes for which the refuges
were established, while also protecting the wilderness values of
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the lands, has had to be altered usly minimally in deference to
their de facto wilderness status. —~The analysis and selection of
management methodologies that comprise the requisite minimum tools
for use in a wilderness area have not precluded positive
management actions. -

On the Kofa Refuge, maintenance of approximately 80 existing
wildlife watering facilities and construction of 7 new sites has
occurred since the original proposal was submitted to Congress.

On the Cabeza Prieta Refuge, similar habitat management efforts
have also been implemented. We have modified methods of personnel
and material transport from wheeled vehicles to helicopters where
appropriate, but such modifications have not caused us to delay or
forgo in any manner management actions considered necessary to
further our mission in the administration, protection, and
enhancement of the lands and wildlife for which we are
responsible.

Kofa National Wildlife Refuge

The 1974 proposal for the Kofa Refuge set forth a total of 542,600
acres as suitable for wilderness designation. That proposal
included three applications for withdrawal of purlic domain lands
for addition to the Refuge. The largest of these withdrawals
comprised 31,700 acres lying immediately north of the Refuge's
northern boundary. This propecsal was made prior to the enactment
of the Federal Lands Policy and Management Act (FLPMA), which
provided the BLM with the authority to manage wilderness areas.
The passage of FLPMA, in effect, negated the need for the land to
be added to the refuge in order to be designated wilderness.

Because the lands within this portion of the proposed withdrawal
which are suitable for wilderness (21,680 acres) have been
included in the Bureau of Land Management's New Water Mountains
wilderness proposal also addressed in this bill, and because the
BLM manages all the adjoining public lands where management
taciiities such parking, treil heads and road access development
and maintenance would occur, the ¥Fish and Wildlife Service
supports continued administration of this tract by the Bureau o
Land Management. -

The two remaining, smaller parcels of public domain land included
in the 1974 withdrawal request abut the western boundary of the
Knfa Refuge. The Department supports inclusion of these two areas
within the Refugye and their designation as wilderness. Adding
them to the refuge would not only create a more.manageable
boundary, following distinct geographical features readily
identifiable by visitors, but also protect the western slopes of
the Castle Dome Mountains.

Limitations of motorized public access on the Kofa Refuge were
included in the 1974 wilderness proposal. Approximately 82 miles
of road were proposed for clcsure, retaining 275 miles open to
link the major units comprising the wilderness. This proposal

USAV-00004697



- 78

apprcached the question of vehicular access in the most
conservative manner considered necessacy to preserve wilderness
values. —

In the 16 years of de facto wildersess management of large
portions of these refuges that have passed since their first
wilderness proposals, the Fish and Wildlife Service has worked
with all the divergent private and public entities who expressed
their continuing interests in these landa. Our experience has
indicated that a somewhat less restricted access network would
8still protect the wilderness values of the area. In testimony
last year before the House Interior Committee on this legislation,
the Service recommended a modification of the 1974 proposal to
open an additional 49 miles of roads to the public. This
modification was designed to provide a more realistic balance
hetween isolation of large tracts of core wilderness lands and
fragmenting wilderness through maintenance of unnecessary
roadways. :

In January of this year, a compromise on access roads linking the
wilderness units was reached that will not only satisfy the
sometimes conflicting needs of the various user groups but, most
importantly, will secure the protection of wilderness values of
these lands held on the national behalf for generations to come.
That compromise would open some roads and close others, resvlting
in a net closure of an additional 3 miles of refuge roads. We
believe the remaining road system, with 326 miles open to public
vehicular-access and 31 miles closed, allows adequate travel
within the refuge but protects extremely valuable wildlife
habitats and wilderness values of the Kofa Refuge.

In addition, the major access corridors proposed for the Kofa
Refuge in 1974 were delineated as 600 feet wide. We do not
believe such a broad width is necessary and recommend that rights
of way for roads on the Refuge be limited to 100 feet on each side
of centerline. By reducing road corridor widths to 200 feet from
the originally proposed 600 feet and by establishing the road
network as I have described, an additional 6,200 acres would be
included in wilderness.

This addition, together with the inclusion of 5,300 acres of
Public Domain lands in two tracts abutting the western boundary of
the refuge would result in a total of 516,200 acres of wilderness
in the Kofa Refuge. We recommend that whichever bill the
Committee reports be amended to reflect this figure.

I would note that the figure of 5,300 acres for the two tracts of
public land to be added to the refuge and designated wilderness
reflects a recent reconfiguration of the area, agreed upon between
the Service and BLM, to avoid possible conflicts with an existing
utility corridor. These figures, and the resulting total acreage
for the Kofa wilderness designation, are different than the
figures reflected in H.R. 2571 as passed by the House.

USAV-00004698



79

Cabeza Prieta Nationsl Wildlife Refuge

The 1974 proposal to designate 833,500 acres of the Cabeza Prieta
Refuge as wilderness also included-a proposed withdrawal of 80,000
acres of public domain lands as ane.addition to the Refuge, and
designation of 72,700 acres of those lands as wilderness. This
area, known as the Tinajas Altas, is part of the Barry M.
Goldwater Air FPorce Range and forms a critical element for ground
maneuver training exercises by the U.S. Marine Corps. The 1986
Military Lands Withdrawal Act extended the authority for the
military use of the area, and gave the natural resource management
responsibility to BLM.

A recent land use planning study by the Bureau found that surface
military training activities have noticeably impacted 36,000 azres
within this area, and that it does not possess high or threatened
cultural, wildlife, scenic or botanical resource values. It
therefore would not meet wilderness suitability criteria. I fully
expect BLM policies and practices in regulating uses of the area
to provide necessary resource management of the Tinajas Altas,
pacticularly in the proposed 56,000-acre Area of Critical
Environmental Concern encompassing the Tinajas Altas Mountains.

We therefore support the decision reflected in S. 2117 and H.R.
2571 not to transfer these 80,000 acres to the refuge.

We continue to support the limitation of motorized access on the
Cabeza Prieta Refuge to the two corridors proposed in 1974. These
corridors provide necessary access while protecting the classic
deser®. wilderness values of the Refuge. However, the width of
these corridors should be reduced to 200 feet from the originally
proposed 600 feet. Public uses are minimal and highly restricted
by the military uses made of Refuge airspace.

We have calculated that approximately 3,418 acres could be added
to wilderness within the Cabeza Prieta Refuge through this
reduction of road corridor width.

The 1974 wilderness proposal for the Cabeza Prieta excluded an
area of approximately 37,000 acree lying along the southern refuge
boundary. This area, known as the Tule Well Exclusion, had been
targeted for dovelopment that would have rendered it unsuitable
for wilderness status. These planned developments were directed
to support non-wilderness-oriented recreation, the demand for
vhich has never developed, and we do not envision that the demand
will arise to justify exclusion of this area from wilderness.

Therefore, we request that it be included in the Cabeza Prieta
wilderness proposal. The addition of these acres and those freed
by the narrowing of the road corridors would increase the proposed
wilderness area to 803,418 acres, and we recommend that S. 2117 be
amended to reflect this acreage, which was contained in H.R. 2571
as passed by the House of Representatives.
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Military.Usage

The Departments of the Army, Air Force, and Navy utilize the
airspace over the Kofa and Cabeza Brieta Refuges on a year-round
basis. The Kofa Refuge receives awerflight use by the Department
of the Army over approximately 80 percent of its area and more
than 170,000 acres of the southern half of the Refuge serve as a
non-impact artillery overflight zone. Although most flights are
at elevations above 24,000 feet, aircraft operations may occur
from 1,500 feet above ground level to 80,000 feet. Missions over
the Refuge follow a general east-to-west flight path and may
exceed 2007 flights per month.

The Cabeza Prieta Refuge is overlain by the Barry M. Goldwater Air
Force Range with joint use by the U.S5. Marine Corps, from Yuma Air
Stalion, over ttre western sector, and the Air Force, from Luke Air
Force Base, ove. the eastern sector. All military aircraft flying
cver Cabeza Prie.a Refuge are required to maintain minimum
altitudes of at least 1,500 feet above ground level, except along
mutually approved low-level corridors. Air operations below 1,500
feet are allowed at any time along the existing corridors. In
instances where luw-level flights are proposed in the airspace
exterior to the eixisting paths, coordinated review and assessment
is conducted by the requesting military office and the Refuge.

The ¥.S. Fish and Wildlife Service does not anticipate any change
to existing operations and coordination with militevy users caused
by the wilderness designations we have recommended in these two
refuges.

Imperial National Wildlife Refuge

In 1974, approximately 14,470 acres of the Imperial Refuge were
proposed for wilderness designation in five units., Of that total,
6130 acres are located in California and 8340 acres lie across the
Colorado River in Arizona. The disjunct parcels (2 units in
California and 3 in Arizona) were necessitated by the occurrence
of tracts of private and State lands. Acquisition of State
inholdings in Arizona has resulted in extension of possible
wilderness lands on the eastern bank of the river almost
contiguously along the length of the Refuge. The ownership of
these areas by the State was the only reason for excluding them
from the 1974 proposal. The subsequent acquisition by the Service
has rendered these lands suitable for wilderness designation.

We therefore support designation of 9,220 acres of wilderness at
the Imperial refuge, as provided by $. 2117 and H.R. 2571.

The river boundary of the proposed wilderness was described in

1974 as a line 300 feet horizontally landward of contour elevation

230. In orxder to provide a line which would afford more

protection to highly valuable backwater areas flanking the river, —-
and to provide a more clearly discernible boundary, we support

placinyg the wilderness boundary at the 200-foot contour from Clear

5
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Lake north to Township 4S., Range 23W., SW 1/4 of Section 18, and
at at the 220-foot contour from that point north to the northern
wilderness boundary, immediately south of Clip Wash.

Havasu National illdllfe Refuge

The 1974 proposal to degignate lands as wilderness wi.hin the

Havasu Refuge encompassed a total of 2,510 acres, all in —
California. A larger Arizona segment of 14,606 acres was found
suitable but not recommended because of third party mineral

holdings on alternate sections of land. Through the fine efforts

of Bureau of Land Management Arizona State Director Dean Bibles in
1988, a three-party land exchange among the Service, the Bureau of
Land Management, and the mineral estate owner (Santa Fe Pacific
Railrocad Company) brought the mineral rights for land in question
back to the Federal Government. ’

We support designation of these 14,606 acres as wilderness in the
Arizona portion of the refuge, as provided by S. 2117 and H.R.
2571.

Conclusion

The desert environment encompassed by these proposals represants a
world of extraordinary variety and complexity. Ase greater and
greater land areas in the West and Southwest are encroached upon
by development, fewer and fewer areas retain much of their
original natural character. The diversity of biotic species,
ecological communities, and other natural elements stand on an
evar narrowing base. To counteract this, we need to set aside, in
viable units, adequate areas of functioning ecosystems and their
biological components. It is not enough simply to set aside
certain tracts where convenient. Before we are confronted with
only ecological remnants of natural systems, we must actively
protect complete, self-sustaining units. Such an opportunity for
protection is before us in consideration of wilderness on these
four refuges.

In the 15 years that have followed since these areas of Axizona
rafuges were first proposed for wilderness, the U.S. Fish and
Wildlife Service has followed its mandate to preserve and protect
the natural resource values that vender these areas outstanding
units of the Refuge system. In doing so, the Service has also
preserved the natural processea and biotic diversity of the desert
ecosystems that make these lands suitable for wilderness status.

For most of the American public, these four areas of the Kofa,
Cabeza Prieta, Havasu, and Imperial National Wildlife Refuges have
always been remote. Set apart by a harsh and unforgiving climate,
by extremely rugged terrain, and by a water supply that Ls most
noticeable py its absence, these areas cannot and should not
support intense public uses. However, they and the plant and
wildlife communities they support have endured for centuries. The
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passage of S. 2117 or H.R. 2571 will assure that these wild areas
will continue to endure. -

Mr. Chairman, thank you for the opportunity to testify on this

important legislation. I will be happy to address any questions
you may have.

USAV-00004702



&3

Senator Bumpers. Mr. Jamison, how quickly can you get—you
say you would like to see this delayed until you can complete your
reviews. How quickly can you get that to us?

Mr. JamisoN. On the areas that we proposed as wilderness, I
think the mineral reports are scheduled to be done this fiscal year,
Senator, so that would be at the end of September at the latest. We
would do our utmost to try to speed that up.

Senator BumpeErs. You know these wilderness bills usually just
keeps Senators hanging by their thumbs until they are finally
passed. As chairman of the subcommittee, I like to move these bills
out. I do not want to be precipitous about it, but I do not like to see
people—they are always fairly controversial, there are always
people who object to whatever is done, and you have, I guess, total
unanimity in the Arizona delegation now on this bill. And it is cer-
tainly my thought that we ought to move to mark-up on this as
quickly as possible.

Mr. JAMIsON. We are not even in an argument with you on acre-
age. We still feel that there is a serious problem, because this is
trend setting, precedent setting in our opinion, on water rights.
And if you noticed, our statement did not oppose it. In fact, we
commended the delegation for working towards the goal, but we
feel a little fine tuning is needed. Plus we would like to present the
rest of the information because we have 10 other States following
this, Senator, and we want Lo make sure we do it right.

Senator BumprERs. Well certainly, we do, too.

Senator McClure?

Senator McCLURE. Mr. Chairman, I note that we have a rollcall
vote underway, and I wondered if our colleagues wanted to present
their statements now so that they did not have to come back, or
whether they would come back after the rollcall.

Senator BumpERs. I do not think you are going to have time. Be-
cause you are getting ready to get five lights right now. This is the
final passage of the Voc Ed bill.

Senator DeConcini, how long is your statement?

Senator DECoNCINI. About an hour and a half.

(Laughter.]

Senator BumpERS. I suggest we adjourn the committee.

How about you, Senator McCain?

Sgnator McCaIN. I can submit mine for the record, Mr. Chair-
man, and Senator DeConcini can——

Senator BumpeERs. Why do we not go ahead and get started then.

Senator DEConNciIN:. I would prefer to come back. I am not going
to be more than 10 minutes, but——

Senator BuMPERS. Fine. I think that is a better idea. Let us all go
vote. This is final passage.

Senator WaLLop. Mr. Chairman, if they are coming back, I just
would like to read a couple of paragraphs of mine. I intend to come
back, too.

Senator BuMPERs. By all means, do that. We will get that out of
the way.
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STATEMENT OF HON. MALCOLM WALLC P, U.S. SENATOR FROM
WYOMING

Senator WarrLop. 1 noted with sighs, the incompleteness of some
of the studies. I want to make certain that the designation of the
Cabeza Prieta Wildlife Refuge as a wilderness area, situated along
the border or Mexico and Arizona, will in no way interfere with
the activities conducted by the Drug Enforcement Agency, the
Border Patrol or any other agency dealing with drug or illegal
entry issues.

I have a concern about military overflights, and since this is the
first BLM wilderness bill, I look forward to working with the two
senators to produce the best product possible.

But there is the issue of water language. I have spoken to this
issue on numerous occasions and will not take the subcommittee’s
time at this moment, but suffice it to say that I cannot say I am
pleased with the language in these bills. And I think changes will
be necessary, if the Senate delegation shares the concerns set forth
in the House report. For example, on the Bill Williams, there ap-
pears to be agreement that the quantification of a reserved right
must protect vested rights and be consistent with the operation of
Alamo Dam. Report language wiil not accomplish that, nor would
it protect the ability of the State of Arizona to consider a change in

-use application by Scottsdale with respect to water rights appurte-
nant to Planet Ranch. These are the direct dangers of enacting
sweeping water language which preempts State law. I am certain
that all will agree that nothing in this act in the water language is
intended to affect in any way, the law of the river or impact the
Colorado River. There is a considerable danger in asserting a new
reserved right for Havasu and the Imperial Refuges unless there is
the clear need to obtain additional water rights. Given that the
Federal Government has already preempted the regime of the Colo-
rado River in the lower basin, an additional Federal reserve right
must be carefully defined. On this issue, at least, I hope I have the
confidence that my colleagues from Arizona and I are in complete
agreement. There should be and there can be no opening for the
courts to interfere with the Colorado River.

MraChairman, I would ask that my statement be inserted in the
record.

Senator BumpPERs. Without objection.

[The prepared statement of Senator Wallop follows:]
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Opening Statement by
Senator Malcolm Wallop
Subcommittee on Public Lands, National Parks and Forests

Hearing on S. 2117 and H.R. 2570,
Arizona Wilderness Designation

April 5, 1990

Mr. Chairman, thank you for scheduling this hearing to enable us to discuss
the merits of this legislation, S. 2117 and H.R. 2570, which would designate
arcas administered by the Bureau of Land Management and the Fish and

Wildlife Service as wilderness in the State of Arizona.

I am aware of the hard work necessary to reach an agreement concemning
wilderness designation in Arizona, however, it is my understanding that the
Bureau of Land Management has not completed the wilderness study
process. In fact, these proposed areas are actually preliminary
recommendations  that in some cases lack complete mineral reports, taking

analyses, and State, Departmental or full interagency review.

These are itemns which help to contribute to the best recommmendations for
'w,i,l_(_iemess legislation. The lack of such inforination may be detriinental to a

comprehensive bill.
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There are a number of issues in this legislation before us that 1 would like

to address.

First, lswould like to ensure that the designation of the Cabeza Prieta
Wildlife Refuge as a wildemess area -- situated along the border of Mexico
and Arizona -- will in no way interfe;e with any activities conducted by the
Drug Enforcement Agency, Border Patrol or any other agency dealing with
drug or illegal entry issues.

Secondly, while there is language in the bills, as well as in the House report,
which allows for military overflights over designated wildemess areas, it is
important to note there is nothing in current law which prevents low-level
overflights over wildemess. There is, however, an FAA advisory to maintain
a minimum altitude of 2000 feet above the terrain of wildemess, and a
Defense Department policy to maintain that level at 3000 feet. Should the
military choose to ignore the FAA advisory and change the Departinent
policy, which could be accomplished, their actions will create controversy,
complaints, and endless litigation, all of which could seriously restrict the

military’s mission in and around Arizona.
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I want to ensure that the legislation is specifically clear with regard to
military overflights. We have in the past, attempted té protect overflights,
mining operations, grazing and other activities in various wilderness bills,
and thought we had accomplished good and comprehensive legislation, only
to find that some land managers have interpreted the intent of Congress
differently than intended, and in fact contrary to the express statutory

language.

Since this is the first BLM wilderness bill, 1 look forward to working with
Senator DeConcini and Senator McCain to report out the very best product
possible. The r?solution of issues raised by thic legislation are similar to
issues that will be raised not only in my own State of Wyoming, but all

across the West.

Last, but certainly not least, is the issue of water language. I have spoken to
thi: issue on numerous occasions and will not attempt to take up much of
the Subcommittee’s time at this moment. Suffice it to say that I am not
pleased with the language in these bills and I think that changes will be
necessary if the Senate delegation shares the concems set forth in the
House Report. For example, on the Bill Williams, there appears to be

agreement that the quantification of a reserved right must protect vested
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rights and be consistent with operation of Alamo Dam. Report language
will not accomplish that, nor would it protect the ability of the State of
Arizona to consider a change in use application by Scottsdale with respect
to water rights appurtenant to Planet Ranch. These are the direct dangers
of enacting sweeping water language which preempts state law. I am certain
that all will agree that nothing in this Act in the water language is intended
to affect in any way the Law of the River, or impact the Colorado River.
There is a considerable danger in asserting a ne»;}resewed right for Havasu
and Imperial Refuges unless there is a clear need to obtain additional water
rights. Given that the~federal government has already preempted the
regime of the Colorade River in the Lower Basin, an additional f;:deral
reserved right must be carefully defined. On this issue, at least; I am
confident that-my colleagues from Arizona and I are in complete

agreement. There can be no opening for thé Courts to interfere with the

Colorado River.

I will have a number of questions for the witnesses and a number of

questions to submit for the record. Thank you, Mr. Chairman.
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Senator BuMpeERs. Do either of you have any further questions of
Mr. Jamison or Mr. Spear?

Senator WaALLop. I will.

Senator BuMPERS. If you gentlemen will hang around, then, we
would appreciate that.

Let us go vote, and we will come back.

[Recess.]

Senator BumMPERSs. Senator DeConcini, please proceed.

Senator DeEConcINL. Mr. Chairman, my colleague has a Com-
merce Committee hearing that he is supposed to be involved in
right now, so I yield to Senator McCain.

Senator BuMPERS. Senator McCain?

STATEMENT OF HON. JOHN McCAIN, U.S. SENATOR FROM
ARIZONA

Senator McCaIN. 1 appreciate the indulgence of my senior col-
league, and I am grateful to Senator DeConcini for allowing me to
proceed.

Mr. Chairman, I have an Aviation Subcommittee hearing at
which I am the ranking member, and as a result, I am sure all
planes will run on time and safely, so I do not want to miss that
hearing.

Mr. Chairman, I will be extremely brief. This legislation is a
product of a year and a half of town hall meetings, of hearings, of
public comment, input from all over our State.

We have literally walked on or looked at every acre that is under
consideration. Senator DeConcini and I and the other residents of
my State believe we happen to inhabit the most beautiful State in
America, and we want to preserve a good portion of it for future
generations,

There is consensus on this bill. There were various interests that
would like to have seen more or less. They would have like to have
seen some land in multiple use, others would have liked to have
seen it preserved.

We went through a very difficult, drawn out process. We ob-
tained consensus on this bill, and we are grateful for the support -
that this subcommittee has expressed for it.

Could I just say on the issue of the water language, I am aware
of the concerns of—particularly those that are articulated by Sena-
tor McClure and Senator Wallop. I am very grateful that in conver-
sation with them, they have assured me that they will work with
us to try to get acceptable language so that we can get this legisla-
tion completed by the Congress in a timely fashion.

I look forward to working with them, and I appreciate and un-
derstand their concerns.

One of the following witnesses, Mr. Plummer, who is the head of
the Department of Water Resources in Arizona will, I am sure, be
able to address some of the concerns that have just been raised.

I thank you, Mr. Chairman, and I thank this subcommittee for
its very hard work in making, frankly, the preservation of some
pristine and beautiful areas possible for future generations of Ari-
zonans and Americans.

[The prepared statement of Senator McCain follows:]

USAV-00004709



90

STATEMENT OF SENATOR JOHN McCAIN
ON S. 2117--THE ARIZONA WILDERNESS ACT of 1990
to the SENATE SUBCOMMITTEE ON PUBLIC LANDS

I thank the distinguished chaizman and the members of the
subcommittee for holding today's hearing on the Arizona
Wilderness Act of 1990, and for allowing me to share my views on
this legislation which is of such vital importance to the people
of Arizona,

As the ccmmittee <nows, Arizona i3 a land of spectacular
natural beauty. From the magnificent Grand Canyon in the north,
to the majestic lower Sonoran Jdesert of southern Arizana, we have
been truly biessed.

Our rich natural heritage i3 something the people of Arizona
are justly proud of and fiecrcely determined to protect., Anyone
who has visited the Grand Canyon State can cecrtainiy understand
why.

Like many western states, a large portion of Arizona,
including some of our most spectacular natural areas, is owned
and manoged by the federal government, 1In general, the people of
Ariznona and the federal land management agencies have enjoyed a
fruitful and cooperative relationship. As the joint caretakers
of our natural heritage, we have made our public lands work. The
National Parks and Forests, rederal Wildlife Refuges and BLM ‘
lands in my state have provided untold recreational, conservation
and economic opportunities to Acizounans and all Americans.

Particularly, the multiple-use concept of public land
management has enabled us to successfully meet many diverse and
vital societal needs and interests, Nevertheless, most Arizonans
share the sentiments expressed hy Congress when it established
the National Wilderness Preservation System 25 years ago: that
"increasing population, accompanied by expanding settlement and
growing mechanization, should not occupy and modify all
areas..,leavingy no lands designated for preservation and
protection in their natural condition.”

When passing the Wilderness Act, Congress promised "to secure
for present and future generations the benefits of an enduring
resource of wilderness.” Fulfilling that promise is why we are
here todav.

As the committee knows, the Bureau of Land Management and the
U.5, Fish and Wildlife Service have finished studying the lands
they manage in Arizona and have recommended the areas deemed
suitable for inclusion in the National Wilderness Preservation
System. It is now time for Congress to act on the agency
recommendations and to decide which study areas will be placed
into wilderness, and those which will be released back to
multiple-use,
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To begin the process, last May, Senator DeConcini and I
introduced the Arizona Wilderness Act--~Senate Bill 1080. The
measure was intended as a starting point and vehicle for
discussion--a bill we expected to reshape and improve with the
guidance of public input and attention, As you know, Chairman
Udall introduced a separate and somewhat different measure in the
House,

Over the past year, the Arizona delegation has been working
diligently to reconcile these bills, and to develcop a single piece
of concensus legislation. To assist us in that endeavor, the
Rouse Subcommittee on Public Lands held field hearings in Acizona
which were extremely informative and useful, In addition the
delegation held numerous town hall meetings and received comments
and input from interested citizens across the state, With the
information we collected, the delegation spent hundreds of hours
working on the legislation in the hope of achieving a compromise
agreement which would serve the best interests of Arizona and the
nation,

I am happy to join Senator pDeConcini in reporting to the
subcommittee that we have achieved such a general agreement
which, we are confident, accomplishes our stated goals, Senate
Bill 2117 is the product of those efforts.

In keeping with the delegation agreement, Chairman Udall
modified the wilderness legislation he introduced in the House to
comport with the compromise. The bill covering BLM lands--H.R.
2570--was amended in Committee and passed the House by an
overwhelming margin last month. The bill covering the Wildlife
Refuges, H.R., 2571--was passed earlier this week. Again, those
pieces of legislation reflect the compromise and, with the
exception of water rights language, are identical to the Senate
Bill., I should mention that some technical corrections were made
on the House bills just before final passage, which should also
be made in the legislation before the subcommittee, 1 understand
that the Bureau of Land Management and the Fish and Wildlife
Service will provide a list of those technical amendments to the
subcommittee,

The legislation seeks to place .anproximately 1.1 million
acres of BLM land, and 1.2 million acres of Fish and Wildlife
Service land into the National Wilderness Preservation System and
would release nearly 1 million acres back to multiple-use,

This bill would exteand protection to a number of our most
important riparian 2ones, including areas located on tne
Hassayampa and Bill Williams Rivers and on Burro Creek.

Other areas proposed for wildecrness are important lambing
grounds for Big Horn sheep, and home to endangered and rare
species of plant and animals, such as the Pronghorn Sheep and the
American Bald Eagle. One of the most signicant contributions
will be inclusion of the KOFA and Cabeza Prieta Naticnal wWildlife
Refuges in the wilderness system,

2
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Senitor DeConcini has described some of the vital camponents
of the legislation, I certainly concur with his remacks and, at
this time, 1T would like to address briefly a number of issues
which I know are of particular interest to the subcommittee,

First, the is3sue of water rights, which I know is an area of
intense concern to the subcommittee. Perhaps no public lands
issue is quite as conteatious or divisive as the question of
wildecness water rights,

The Subcommittee will notice a discrepancy hetween the water
language in the Senate and House bilis. The reason for this
difference is that final water rights language wasn't worked nut
until shortly before H.R. 2570 was considered by the full House,
This, of course, took place after the Senate 3ill was introduced,
50 there was nnt time to incorporate the revised language.

Mr. Bill Plummer, Director of the Arizona Department of wWater
Resources is with us today and will testify nefore the
subcommittee shortly, I'm sure he will comment on the language
in greater detail,

1 should just note for the subcomittees that the language
adopted by the House, was negotiated between the Interior
Committee and key members of the Arizone iHouse delegation who
have a particular background and expertise in water law. We are
confident the language mee%s Arizona's needs, 1 would hope the
committee will work with us and support the wishes of our state
and the delegation, as in the case with the Nevada wilderness
bill.

Our intent was to ensure that water rights for wilderness
areas would be juninr to all pre-existing rights, in arder to
protect rightholder: from unwanted federal intrusion or
pre-emption,

Second, we wanted to express the delegatinn's preference that
wilderness water rights be quantified by state authorities within

the appropriate state processes, without diminishing or
contcavening the uniderlying tenets of the McCarran Act,

1 iook lorward to working with the committee on this very
thorny issue., I hope w#e can achieve an understanding on language
which will guarantes water to sustain the riparian and wildlife
values of wilderncess areas, without subjecting our state tu any
unknown or unanticipated excesses or abuses, Again, we believe
the House language accomplishes those qoals,

On another issue, the subcommittee will notice that tha
legislation calls ftor the creation of the Gila Hox Riparian
National Conservation Acea on the Gila River in southeastern
Arizona. We believe the designation of a conservation area will
best serve the environmental values and recreational uses of this
particular resource,
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only 10 percent of Arizona's riparian zones remain intact,
Creation of the Gila Box conservation area, modrlled after the
NCA established two y2ars ago on the San Pedro River in Arizonpa,
would provide specific protection for the significant riparian
values on the Gila. Suc¢h a designatinn would be less restrictive
than wilderness and would allow appropriate vehicular access to
anhance recreation and the other purposes for which the area'is
specifically crcated. The Conservation Area will be an excellent
addition to Arizona's public trust.

I would also like to comment on the wilderness Aesignation of
four Wildlife Refuges in Arizona, including the KOFA, Cabeza
Prieta, Havasu and Imperial.

The Fish and Wildlife Service first recommended these areas
for wilderness in 1974, recommendations which have been pending
bhefore Congress for the past sixteen years, A number of
important questions and conflicts had to be resolved before the
r2fuges, especially Kofa und Cabeza Prieta, cnuld be included in
the legislation,

First, there was some question about whether wilderness
management would be compatible with the primary purpose of the
r2fuge: to preserve and enhance wildlife, Based on the testimony
of numerous Fish and Wildlife Service officials, including
Director John Turner, 1 have been convinced that wilderness
management prescriptions are indeed compatible., Wilderness
designation simply ensures .that necessary wildlife management
projects are conducted in the least intrusive manner in order to
mitigate negative impacts on habitat and assnciated resource
values., Mike Spear, the Regional Director of the Fish and
Wildlife Service is also with us today. 1I'm sure he would bhe
delighted to answer any questions the subcommittee may have on
wilderness wildlife management,

I would also like to mention two particular conflicts which
the delegation addressed itself to regarding the refuges. As you
know, the Cabeza Prieta National wildlife Refuge, totaling over
850,000 acres, represents the largest remaining tract of pristine
lower Sonoran desert in the nation, It is home to the endangered
Pronghorn Antelope and the Desert Bighorn Sheep.

The designation of this area was in great jeopardy because of
the potential impact it would have on annual low-level flight
training exercises conducted over the refuge by the marine corps.
Closing off this vital airspace would have had an unacceptable
impact on the Marine Corps Air Station in Yuma, Arizona and the
training mission essential to our national defense.

In cooperation with the Marine Corps, the delegation was able
to agree upon language to provide for continued use of the air
corcidors over the refuge for training purposes,

‘"4 On the KOFA, the delegation, together with environmental and
recreation groups were able to work out a compromise road network
which will preserve large tracts of wilderness land while
allowing access for hunting and other recreational purposes
through a number of cherry stemmed rocads.

4
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I think it's important to understand that the Refuges in
Arizona have heen managed as wilderness for almost two decades
with great success by all accounts. Officially placing these
areas into the wilderness system will ensure that nothing
changes. I am available at any time to provide any clarifications
or explanations the committee may need about the _Jegislation,

Certainly the wilderness debate is not without some
controversy and conflict, Wilderness resource conservation in a
growing world is no simple proposition. This is especially true
in the West, where our economy was built on natural resource
development. Mining, timbering and cattle ranching--the
historical breadwinners of the west--depend heavily on use of
public lands, Consequently, restrictive land management
proposals are fraught with controversy and pose many formidable
challenges.

In Arizona, we have been able to meet those challenges
through a spirit of cooperation, compromise and a common
commitment to the conservation ethic by the environmental
community, industry and the public,

We took great care to avoid land use conflicts when possible.
Nevertheless some will still philosophically oppose "locking up”®
areas in wilderness citing its impact on mineral development.
Others will object to cutting off vehicular access and mobility.
I do not disregard the importance of these concerns. Mineral
development and cattle ranching are and always will be important
to the economy of our state. Certainly, in most cases, resource
developers strive to be conscientious stewards of the lands they
use, And, for those with limited time, physical capacity or
lack of desire to hike, vehicular access to outdoor recreation
opportunities is, also, extremely important. I am a believer in
in the multiple-use concept of our public lands.

True wilderness, however, is a limited and endangered
commodity and once opened it is never fully reclaimed. Most
would agree, the relatively few pristine areas remaining in
Arizona should be preserved. The BLM manages over 15 million
acres in the State of Arizona. With a little over one-million
acres in the wilderness system , we will still have plenty of
public land available for multiple uses including mineratl
development, cattle grazing and vehicular access.

while, undoubtedly, we will forego certain opportunities with
wilderness, we will create them as well--such as the opportunity
to find a measure of solitude in a frantic world; to know there
is a place to refresh the soul, and where nature is allowed to
take its course free from the imposing reach of man. In
addition, wilderness can provide economic benefits, Arizona is a
fast growiny state, in an increasingly populated country.
Western wilderness will be in ever greater demand, putting
Arizona in an excellent position to benefit economically from our
fastest growing and best loved industry--rvecreation.
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Walt Whitman once wrote, "Without enough wilderness America
will change. Democracy, with its myriad personalities and
increasing sophistication, must be fibred and vitalized by
regulac. contact with outdoor growths--animals, trees, sun warmth
and free skies--or it will dwindle and pale,”

As we embark on the year 2000 and beyond, our natural
heritage will be our anchor, the common thread linking the past
and future, and a bountiful source of joy and inspiration.

As the stewards of this magnificent land, we have an
obligation to our children and those who follow., The greatest
gift we can give to them, is the greatest gift we have been
given--an enduring legacy we call Arizona.

Again, T thank my friend Senator DeConcini, Chairman Udall
and all the mewbers Arizona's Congressional delegation for thelir
hard work and commitment on this issue. 1 look forward to
hearing the testimony today and to working with the Energy
Committee toward passage of this bill.

»
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Senator BumMPERs. Thank you, Senator McCain. Senator McCain,
I do not have any questions of you. Do any of my colleagues?

Senator McClure?

Senator McCLURE. Mr. Chairman, I will not delay Senator
McCain. I understand priorities have to be set and when you have
to be some place, you have to be someplace else.

But I do want to make one comment with respect to what you
said about the water language because I think we can work it out.
I think the question is to discern exactly what you gentlemen mean
about what it is you want done and how you want this bill to re-
flect that desire on your part.

That is my concern, to make certain that the language really
does do what you believe it does. And we will ask some questions of
the experts when they are on the stand as to how to make certain
th;atdthe language accomplishes what it is that you have in your
minds.

That is where I am going and I think we can find out exactly
where the areas of uncertainty lie, and find a way to reduce that
uncertainty and to express it very clearly.

Senator McCaIN. Thank you, sir.

Senator BuMPERS. Senator Wallop?

Senator WaLLop. Mr. Chairman, to add to that, the real key to
all of this is to have Arizona and its water users certain that what
passes here is what they expect to have happen down the road.

We cannot have these decisions made in courts by the people
who are not elected and by people who owe nothing to the people
of Arizona. And that has been our concern from the beginning on
these difficult water problems that have occurred with other wil-
derness bills.

The courts have shown themselves able to caste water rights that
the Congress never anticipated. I mean, it is absolutely clear in my
mind that the original Wilderness Act would never have passed
had the original people here, and I think Cliff Hansen and Frank
Church, and over in the House, the fellow from Colorado, Wayne
Asgnall, they never would have passed that——

nator McCLURE. He was not the fellow from Colorado; he was
the chairman.

[Laughter.]

Senator WaLLop. Yes, not only was he the chairman, but he was -
known for his devoted protection of water rights, and yet the court
in Colorado has come up with the idea that when we passed the
wilderness legislation, we passed a vested right to the United
States. And that was not what anybody intended, and if we can
avoid that by legislation and provide certainty to the State of Ari-
zona and the other Colorado River States, we should try to do that.

Senator BuMPERS. Senator Burns?

Senator Burns. I have no questions. Thank you, Mr. Chairman.

Senator McCaiN. Thank you, Mr. Chairman.

And to my colleagues, I know I speak for the delegation and the
people of Arizona, we look forward to working out this language
with you and I know you share our commitment to have this legis-
lation enacted into law.

Senator BuMpERS. Senator McCain, thank you very much.
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STATEMENT OF HON. DENNIS DeCONCINI, U.S. SENATOR FROM
ARIZONA

Senator DeConcinI. Thank you for the time and I am glad to join
my colleague, Senator McCain, in support of S. 2117, Like Adlai
Stevenson said, “My job is to talk; yours is to listen. I hope we
finish at the same time.”

I am going to submit a full statement, and I hope to stay awhile,
Mr. Chairman, to listen to some of the questions and particularly
some of the answers from the experts that Senator McClure may
want to ask.

The legislation you are considering today is the second wilder-
ness bill that my colleague, Senator McCain, and 1 have introduced
in the Congress. The first, S. 1080, was introduced last May and it
would have designated as wilderness 895,150 acres of Bureau of
Land Management, Fish and Wildlife Service lands.

That legislation for the most part adopted the BLM recommenda-
tion on the acreage for wilderness designation. Also, last year in
the House, the senior member of our delegation, Congressman
Udall, Chairman Udall, introduced two wilderness bills that would
have included over 2.7 million acres of Federal land in the wilder-
ness reservation system.

The bill the committee is hearing today, S. 2117 is the product of
a year long or longer discussion among the members of the Arizona
congressional delegation and reconciled differences between the
two bills and a countless number of hearings.

It designates approximately 2.4 million of both Bureau of Land
Management and Fish and Wildlife Service land as wilderness.
With several exceptions, it is identical to the two measures passed
by the House most recently. The committee will likely hear testi-
mony that this bill goes too far or does not go far enough. Maybe
that is the sign that we have a good piece of legislation before you.

I feel, however, that S. 2117 reflects what in my opinion is a
widespread agreement throughout my State on what wilderness
should be in Arizona. While it does not contain everything that ev-
erybody wanted, the legislation is fair on balance.

A particular emphasis of the bill is the protection of Arizona’s
rapidly disappearing desert riparian areas. Out of the seven ripari-
an areas considered for wilderness suitable by the BLM, six are in-
cluded in the wilderness preservation system and one, the Gila
Box, will be made a National Riparian Conservation Area.

One of the riparian areas designated as wilderness by this bill is
White Canyon. This area, in my opinion, typifies the cooperative
spirit in which the bill was drafted. A major mining company ex-
pressed very significant concerns that the creation of the wilder-
ness area would hamper its ability to develop a mine in the area.

At the suggestion of the Arizona congressional delegation, this
mining company, the proponents of wilderness designation for
White Canyon and the BLLM sat down and came to an agreement
that will allow the area to come a wilderness area. Throughout the
bill, there are many examples of this.

The major difference between this bill and the bill passed by the
House is the issue of Federal reserve water rights. The question of
whether a wilderness designation implies an additional water right
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has always been very controversial in the West, and it was difficult
for the delegation to reach a consensus on the issue.

However, we in the Arizona delegation consider ourselves fortu-
nate to have some prominent lawyers as part of the delegation, in-
cluding Congressman—Chairman Udall and Congressman Kyl and
Congressman Rhodes, who worked a long time on this language.

The Arizona Department of Water Resources put in a tremen-
dous amount, dratlging an amendment to the House bill that ad-
dresses the issue of Federal reserve water rights in wilderness
areas.

The language that was adopted by the House states clearly that
it is Congress’ intent that wilderness water rights be quantified
and clarified in the courts of the State, meaning the State of Arizo-
na in this case.

Furthermore, the language declares that this approach only ap-
plies to this bill and this bill only. It is my belief that these issues
should be resolved on a State-by-State basis. The House amend-
ment is an Arizona solution for an Arizona wilderness bill, and ac-
cordingly I ask that S. 2117 be amended to include the House lan-
guage.

Now, Mr. Chairman, coming to this agreement on the wilderness
bill, Arizona has once against demonstrated that, notwithstanding
party differences and sectional differences, we have been able to
work together. We held extensive hearings, Congressman Udall’s
committee did. The Senators attended, so did other House Mem-
bers. It was almost an enjoyable experience——

{Laughter.]

Senator DECoNCINI [continuing). Except for a couple of incidents,
but in retrospect it was a very positive experience and very impor-
tant to get to this bill.

I particularly want to thank my colleague, Senator McCain, and
his staff for his tireless effort in working with myself and my staff
in puttini this bill together on the Senate side. Without the hard
work of his staff and himself being involved, I do not think we
would be here today.

I also have to thank and compliment, of course, the premier of
wilderness and conservation in my judgment, and our senior Repre-
sentative and that is Morris Udall. Over the years he has earned
not only my respect, being a role model when I was in school and
he practiced law in my father’s law firm, but his leadership on nat-
ural resources issues is renowned.

He kept the delegation moving forward. He gave us every
leeway, and then he reined us in.

Mr. Chairman, I also want to extent my gratitude to you and
members of this committee who have consulted and talked to us
during the course of this on a number of occasions, as to what
might be acceptable here and what your views are from other wil-
derness bills.

Particularly, Mr. Chairman, it is real appreciation, perhaps for
you more than anybody else, not coming from the West, to sit
through these long hearings of States that are 2,000 miles away
that probably water rights do not make a lot of difference, Federal
water rights do not make a lot of——

Senator BumpPEeRs. You could not be more right.
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[Laughter.]

Senator DeConcini. I know it is just because you are just a darn
good Senator that you do this, and I am not sure I would do it for
you but I appreciate it anyway.

I do have a full statement, Mr. Chairman, that I ask be put into
the record, and if I can answer some questions I would be glad to
entertain them.

[The prepared statement Senator DeConcini follows:]
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TESTIMONY OF THE HONORABLE DENNIS DeCONCINI
BEFORE THE SUBCOMMITTEE ON PUBLIC LANDS, NATIONAL PARKS AND
FO™?STS OF THE SENATE ENERGY AND NATURAL RESOURCES COMMITTER

THE HONORABLE DALE BUMPERS, CHAIRMAN
April 5, 1990

Mr. Chairman, I would like to thank you and the members of
the committee for allowing me to testify today in support of S.
2117, the Arizona Wilderness Act of 1990. I'm reminded of
gsomething Adlai Stevenson used to say when he was in positions
such as the one I find myself in this afternoon, "My job is to
talk and your job is to listen, and I hope we finish at the same
time."

The legislation you are considering today is the second
wilderness bill that my colleague Senator McCain and I have
introduced this Congress. The first, S. 1080, was introduced
last May and it would have designated as wilderness 895,150 acres
of Bureau of Land Management and Fish and Wildlife Service lands.
That legislation, for the moﬁt part, adopted the BIM
recommendations on suitable acreage jor wilderness designation.
At that time, I stated that we were l.trcducing that legislation
to elicit a thorough and candid analysis of this issue by our
colleagues and constituents. Also, last year in the House the
senior member of the Arizona delegation. Chairman Udall,
introduced two wilderness bills that would have placed over 2.7
million acres of federal land in the wilderness preservation
system.

The bill before the committee today is the product of year

long discussicns among the members of the Arizona Congressional
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delegation and reconciles the differences between the two bills.
Accordingly, the House bill has been amended to reflect these
changes.

Mr. Chairman, I am happy to tell you and the subcommittee
today that my goal of a thorough and candid analysis has indeed
been accomplished. After many months of discussions among_
members of the Arizona delegation, hearings both in Arizona and
Washington, meetings with staff and meetings with constituents,
we have arrived at the bill before you today --- a congensus
Arizona Wilderneas bill. fhia bill reflects what, in my opinion,
is wide-spread agreement throughout my state on what wilderness
should be in Arizona. While it does not contain everything that
everybody wanted, this legislation is a fair and balanced
wilderness bill.

This consensus bill designates, as wilderness, approximately
1.1 million acres out the 2.1 million acres of BLM land currently
in wilderness study status in Arizona. The land that is not
designated as wilderness by this Act will be "released” to
multiple-use management. A particular emphasis of this bill is
the protection of Arizona's rapidly disappearing desert riparian
areas. Out of the seven riparian areas considered for wilderness
suitability by the BLM, six are included in the wilderness
preservation system and one, the Gila Box, will be made a
National Riparian Conservation Area.

The major difference between Senator McCain’'s and my

2=
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original bill and 5. 2117 is the inclusion of two large wildlife
refuges: the Kofa and Cabeza Prieta National Wildlife Refuges.
Wnen we introduced our first bill last year, I had concerns that
the designation of these refuges as wilderness would impact the
ability of the refuge managers to manage the very significant
wildlife resources within them. However, in testimony before the
House Interior committee, John Turner, the Director of the Fish
and Wildlife Service, allayed these concerns. My colleaque,
Senator McCain will discuss this point in greater detail in just
a moment.

There are a number of issues concerning this wilderness bill
that I would like to touch-upon briefly. The vast majority of
the wilderness areas designated by this bill are in a desert
environment with very little, i{f any, water associated with them.
The question of whether a wilderness designation implies an
additional water right has always been very controversial in the
west and it was difficult for the delegation to reach a consensus
on this issue. However, we in the Arizona delegation consider
ourselves fortunate to have two outstanding water lawyers, Jon
Kyl and John Rhodes. They worked with Cﬁairman Udall and-the
Arizona Department of Water Resources to draft an amendment to
the House bill that addresses the issue of the Federal reserve
water rights in Wilderness Areas. I do not believe it is an
issue as to whether or not the creation of a wilderness area

creates a reserve water right. Rather, 1 believe it to be an
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issue of how and in what arena these water rights will be
quantified. The language that was adopted by the House states
cleariy that it is Congress’ intent that these reserve water
rights be quantified and clarified in the courts of the state.
Furthermcre, the language declares that this approach only
applies to this bill. It is my belief that these issues should
be resolved on a state by state basis. The House amendment is an
Arizona solution for an Arjzona wilderness bill and accordingly I
ask that S. 2117 be amended to include the House water rights
language.

There is an additional water issue that affects only two
proposed wilderness areas; the Swansea Wilderness Study Area
(W.S.A.) and the Rawhide Mountains W.S.A. These two areas are in
the Bill Williams watershed. This watershed contains the only
significant unappropriated water rights in the state. The
Arizona Department of Water Resourcés has indicated that the Bill
Williams River is not ripe for adjudication at this time, and
they would like report language included in an Arizona Wilderness
bill stating that it is not the intent of the legislation to
force an adjudication in this area. It is my understanding that
Bill Plummer, the Director of Arizona Department of Water
Resources, will be testifying before the subcommittee. I‘m sure
he will discuss this issue in greater detail.

Another wilderness issus that the Arizona delegation

addressed was the issue of management of wildlife in wilderness

e
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areas. It is my personal opinion that Congress needs to further
clarify and define the appropriate role of wildlife managers and
tederal agencies in the management of wlldlife within the
wilderness areas designated by this legislation. As I stated
earlier, many of the areas desjgnated as wilderness by this bill
are in a desert environment. Development pressures have greatly
reduced the natural habitat of many species of wildlife. For
example, the migratory patterns of the desert bighorn sheep have
been disrupted by roads and other man-made obstacles. This
prevents this species, in many instances, from seeking out its
natural waters. In many of the areas designated as wilderness by
this legislation, there do not exist natural sources of water and
as a result the wildlife managers have had to undertake measuress
to provide it. The Arizona delegation wanted to ensure that
these practices would be able to continue in wilderness areas.
We came to the conclusion that by including the wilderness
wildlife management guidelines developed by the International
Association of Fish and Wildlife Agencies in the Committee Report
with a statutory reference in the bill, this will state, clarity,
that wildlife management is compatible with wilderness. This was
included in the House-passed bill and we ask the committee to
adopt this approach and include these guidelines in the committee
report. ‘

Concerning cattle grazing, the delegation agreed that the

guidelines contained in the Colorado bill (PL 96-560) have been
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successful in allowing for the proper managoment of livestock
grazing in wilderness aress. As was done in the House bill, we
a8k that the committee report also include these guidelines with
a statutory reference in the bill.

As ] stated edrlier, a particular emphasis of thias bill is
the protection of Arizona’s rapidly disappearing riparian areas.
with the indulgence of the Committee, I would like to take a
moment to highlight two of these arcas and outline briefly issues
that we would like to have addressed by the committee. The one
area that, in my mind, typifies the cooperative epirit in which
this bill was drafted is White Canycn. White Canyon is located
within an hour‘'s drive of Arizona's largest metropolitan area.

It is an area of tremendous beauty containing & deep and dramatic
gorge with a perennial stream flowing thrcugh it. A significant
number cf wildlife species make their home in White Canyon.

These include the mountain lion and black bear as well as a
number of special status species. A major mining company, ASARCO
Minerals, expressed to the delegation very significant concerns
that the creation of this wilderness area would hamper its
ability Lo develop its significant mineral resource in the
vicinity. At the suggestion of the Arizona Congressiocnal
delegation, ASARCO, wilderness proponents and BLM sat down and
came to an agreement that will allow this area to become a
wilderness area. It was agreed that with a modest boundary

adjustment and report language recognizing the possible existence

USAV-00004725



106

of this mine and stating that the designation of this wilderness
area is not intended to prevent them from developing their
resources outside the boundary, they would be able to continue
with plans for this mine. Therefore, I would ask that the
committee report reflect this agreement and include language
asserting these points. -

An area that is alsoc worthy of mention is Upper Burro Creek.
This area was not recommended for wilderness by BLM because the
state of Arizone owned three key sections bordering the 8.5 miles
of Burro Creek within tﬁis WSA. Those state land sections have
since been acquired by BLM making it a much more manageable
wilderness area. This unit consists of a steep, scenic canyon
along Burro Creek and a large mesa. Upper Burro Creek is
estimated to contain more than 25 percent of the wildlifae
species occurring in Arizona; more than any other BLM W.S.A.
This area aleo contains many National Register quality
ar-haeological sites. However, there remains an unresolved issue
concerning Upper Burro Creek that I would like to bring to the
attention of the committee. Santa Fe Minerals still holds
wsubstantial subsurface mineral rights within the Upper Burro
Creek wilderness area. It is important for me to note at this
point that this company has been a responsible corporate entity
in Arizona. This is evidenced in part by the fact that Santa Fe
negotiated the exchange of approximately 140,000 acres of

subsurface mineral rights which enabled 8 areas to be designated
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as wilderness by this bill. I have significant concerns that we
are forcing this company to enter into another exéhange so that
they will not have to deal with the difficulties inherent with
developing their resources in a wilderness area. Accoxrdingly, I
Lelieve it needs to be made clear that it is Congress’ intent
that it is in the public interest to acquire the private
subsurface mineral estete within the wilderness area. I look
forward <o working with the committee to accomplish this aim.

Mr. Chairman, in coming to agreement on this wilderness
hbill, Arizona has once again demonstrated why its delegation is
unique among those in Congress. We don‘t always see eye-to-eye
on every issue, but we are able to put aside partisan differences
for the good of the state we serve. This consensus wilderness
bill is further example of this cooperative spirit. Each and
every member of the Arizona delegation has made his mark on this
legislation.

I particularly want to thank my colleague, Senator McCain,
for his tireless efforts in working with me on this bill.
Without the hard work of Senator McCain Epd_his staif, we would
not have this legislation,

I also want to say a few words about my good friend, Mo
Udall, Chairman of the House Interior Committee. Over the years,
he has earned my respect and admiration for his leadership on
natural resource issues. He kept the delegation moving forward

toward a compromise bill. His commitment to seeing this work
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completed has been an inspiration to me.

Mr. Chairman, I also want to extend my gratitude to you for
your timely consideration of this legislation. I am hopeful that
the Senate will pass this legislation in as timely a fashion as
possible. The Arizona delegation has worked long and hard to get
to this point and this bill is much too important to delay
action.

I look forward to working with the committee.

t e
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Senator BuMpPERS. I want to commend you and Senator McCain
for your diligent efforts in getting this bill up here. And you are
certainly right; I really enjoy and appreciate my position as chair-
lr)nim of this subcommittee, it is something—except on wilderness

ills.

I dv not think we have ever had a wilderness bill that was not
pretty controversial. Everybody agrees to it, but Senator Wallop
and Senator McClure can always find something wrong with it.

{Laughter.]

Senator BumpERs. But in any event, you are to be commended
for the tremendous work you have done on this, and we will do ev-
erything we can to expedite this. And hopefully we can resolve the
water language and the question of drug enforcement and our
f.greement with Mexico and anything else that might cause a prob-
em.

I take it, Senator DeConcini that you are amenable to the House
water language?

Senator DECoONCINI. Indeed I am, and I want the record to be
very clear that that is the request of Senator McCain and me that
the committee certainly adopt that language, maybe there would
be some other discussions on language, but certainly adopt that
language to the bill that is before you when yoa mark it up.

Senator BuMPERs. Senator McClure?

Senator McCLURE. Thank you very much, Mr. Chairman.

I want to state for the record what is obvious and perhaps does

not need to be stated: anybody who has worked on wilderness legis-
lation knows how difficult it is, and it has always been my position
that I want to support what the delegates from the State want.
. When the senators and representatives can come to us and say we
have an agreement, I want to find every reason in the world to say
yes. .
One of the concerns that I have however is that we did pass last
year a Washington bill—or 2 years ago, dealing with wilderness in
the National Park System, and we adopted language which Senator
Evans wanted for his State.

Last year we adopted a Nevada wilderness bill and the Nevada
officials, the State officials and as well as the Senators from
Nevada said that is what they wahnted. And while I would not have
found it acceptable for Idaho, I said that is fine if that is what you
want, because I do think it needs to be adapted to local circum-
stances.

I think the assignment of resources, particularly a resource as
valuable and in many areas as scarce as the water is, is just one of
the assignments of resources just like drawing boundaries on the
map, assigns resources for particular uses and that can be as par-
ticular as the choice of boundaries. ‘

I want to find a way to indeed express what has been decided
among the people who are most directly affected by the legislation.
What I found, however, as we got to dealing with the Idaho wilder-
ness bill, is that national organizations said no, you cannot have
ghat og_ svant, you got to do it exactly the way Washington and

evada did.
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1 think that stands in the way of being able to fine tune lan-
guage to meet local conditions, and I see what you have attempted
to do here, and I applaud you.

Senator DECoNcINI. If I could interrupt you, I think in our case
it is a little bit—1I take it back, I do not think it is presumptuous at
all. We have, what I understand is an agreement with those na-
tional organizations that this language is acceptable and is not as
quite as perhaps where I would want it to be, but it does not do
any violence to what I think is important from my State’s waters
rights over those of the Federal Government.

And on the other hand, what I think is important that you point
out here, is that if this a precedent, it is a good one for Idaho and
perhaps your States because Washington was done for Washington,
Nevada was done for Nevada and I presume that Arizona will be
done for Arizona, and when it comes to Wyoming or Idaho, that it
will be done for your State,

It should be in my judgment because I think it is very important.
We have to live there, and the Federal Government lives there
only in a different spirit judgment and in a much more dominant
role than I do in my State.

Senator McCLURE. I appreciate your statement because that is
exactly the spirit in which I am approaching this problem. I am
not going to try to second-guess you as to what you ought to have,
that is your decision and for the people of Arizona to tell us
through their elected Representatives and State officials what it is
you want.

Whatever questions I have in regard to the water language will
be, does the language really accomplish unambiguously what it is
you have stated you wanted.

I notice on page 4 of your statement and page 3 of Senator
McCain’s statement very similar language. He stated, and I will
read, “Our intent was to ensure that water rights for wilderness
areas would be junior to all pre-existing rights, in order to protect
rightholders from unwanted Federal intrusion or preemption.”

And while you did not use that exact language, I take it you
agree with that statement? ]

Senator DECoNcINI. I do agree with that, Senator McClure.

Senator McCLURE. Then both you and he went forward beyond
that to say, and I quote from your statement on page 4, ‘“The lan-
guage that was adopted by the House states clearly that it is Con-
gress’' intent that these reserve water rights be quantified and
clarified in the courts of the State.”

Senator McCain used slightly different language by saying “be
quantified by State authorities within the appropriate State proc-
esses,” and I think again, there is no disagreement over—although
the words are slightly different?

Senator DECoNcINI. That is right, there is none and I guess
maybe we should have had the same staff person write those same
sentences because we intend the same, and I can assure you that is
what has been expressed to me and was—just when 1 sat down
with Senator McCain before the vote, we just mentioned this same
thing, that we do agree.

Senator McCLURE. And I think there is some value in having dif-
ferent language to express the same thought.
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. Senator DECoNcINI. I do not think there is any contradiction in
the language, Senator McClure.

Senator McCLURE. I agree.

Senator DECoNcCINIL. There is not intended to be any. And quite
frankly, if anybody thinks otherwise, we would enter additional re-
marks of identical language, but I am glad you bring it to our at-
tention, because you are getting to the point that Senator Wallop
mentioned, that you want this done and you have underscored so
many times, you want this done for what is good for Arizona,
which means the Federal lands there as well the State uses and
the individual uses.

Senator McCLURE. Mr. Chairman, I will just make one further
comment in this regard, because I think it is extremely important
to understand exactly where all parties are coming from. I have no
quarrel with what you are attempting to do.

I commend you for attempting to write it, attempting to get lan-
guage that carries it forward. It has been my experience however,
that people who really work on language for months and months if
not years and years, their understanding of the terminology used is
against the backdrop of all of the discussions they have had, and
other people not party to those discussions read the language and
do not have the same—it does not to them give the same clarity of
expression as the people who developed the language through the
negotiations.

we may read the language and say, hey, we do not quite see it
that way, not having been involved in those discussions. And what
I will be trying to do certainly is to make certain that I can read
what your intention is, read the language and say there is no ambi-
guity, anybody reading that can understand it.

Senator DECoNcINI. I have no argument with that, and I think it
is important to make it as clear as we can, for our sake.

Senator BuMPERS. Senator Wallop?.

Senator WaLLop. Mr. Chairman, let me say I am in total accord
with what Jim has said. I would say this because 1 have said it
before and others may not be so willing to, but I would be cautious
as to how much of an understanding you thouiht you had with
those groups who say they have your interests at heart.

Colorado has had some rare experiences with people who have
committed, that this is the way the language is to be understood.
In my own State, we worked like hell trying to get a wilderness bill
for a long, long time. And we got ever;{rody on board and they all
signed it, and the day after it was over they were in court challeng-
inlg various positions that they had committed to us were then sat-
isfactory—for which tradeoffs had been arranged, I might add.

So the tproblem is that the Federal Government cannot quite con-
trol itself. It is not that it necessarily wishes to go back on firm
commitments and understandings, but individuals who compose in
our society the Federal Government are always able to gain access
to a court. And all of a sudden you have people who are not elected
and who sometimes, even in courts, have agendas.

Senator DEConciNI. Senator Wallop, let me, if I could, interrupt
{ou tg iay that nobody can guarantee nobody will bring a suit

ere, but——

Senator WaLLop. Oh, no, I understand that.
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Senator DECoNciNI. But the groups we have worked with, I must
say, in the environmental area and in the mining area, to me are
extremely responsible and they will not—I do not believe they will
be a party to any litigation because I believe the coinmitments that
they have made to us on the water rights and what have you that
they may not like them but that are not going to do it.

Now, it does not mean that somebody will not, but the people we
have worked with, particularly on the environmental side——

Senator WaLLor. 1 must say in all honesty, Congressman John-
son thought that in Colorado and Senator Wallop thought that in
Wyoming and--—

Senator DEConcint. I could be dead wrong, but I have worked
with these pecple for many, many years and I know some of them
on a personal basis and all of them on a professional basis. And
though we may have had some disagreements on the Clean Air Act
or something else, I have not found them to be anything but honest
and forthright on where they stand and what their commitments
are and where they stand after the deal is put together.

Senator WaLrop. If I could make just one last observation about
the importance of certainty. You may have seen the headlines in
the Washington Post on the front page this morning about what is
happening in California with their third year of drought, and they
are talking about permanent changes in water.

That is not the time you want somebody to challenge your rights
to what you think you have, and as I just look down the road, all of
us have growing populations. We have needs, and to the extent
that we can arrange it, water ought to be a certainty.

We cannot arrange for God, but we can arrange for law and the
sharing of things, and I think all we are trying to do is to reflect
your desires within your State.

Senator DEConciNi. Thank you, Senator Wallop.

I want to thank Mr. Spear, Mr. Jamison, for letting us intervene
here for the time that they have put into this bill as well, but let-
ting me testify, and if the chairman wants, I would be glad to
vacate.

Senator BumpEeRs. You are vacated.

[Laughter.]

Senator DEConcinI. I am vacated.

Do you have anymore questions, Mr. Chairman?

Senator BuMmPERS. Senator DeConcini, here is what the staff
wrote me in preparation for this hearing, and 1 want you to say
true or false.

[Laughter.]

Senator BuMmpers. “As amended, H.R. 2570 and H.R. 2571 explic-
itly reserve for each wilderness area or national riparian conserva-
3:)11 area, a quantity of water sufficient to fulfill the purposes of

e act.

“The priority date for such water rights is the date of enactment
of this act. The Secretary is required to take all steps necessary to
protect the reserve water rights including the filing of a claim for
the quantification of water rights and any present or future stream
adjudication in the State of Arizona to which the United States is
or may be joined under the McCarren amendment.
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“The McCarren amendment allows the United States to be joined
in a State stream adjudication proceeding. While suits under the
McCarren amendment would proceed in State court, the Secretary
would retain the option of proceeding in Federal court as provided
under existing Federal law.”

True or false?

Senator DEConcini. False.

Senator BuMPERS. What?

g;aught.er.]

nator Bumpers. Did you say false or both?

Senator DEConcINI. I am not sure, Mr. Chairman, but I do not,
cannot answer that question with any certainty because I do not
understand it.

Senator BumpERs. You understand the McCarren amendment?

Senator DeConciNi. Well, I do not understand the McCarren
amendment completely. I know what it is.

Senator BumMpPERS. Let me just shorten all of this, Senator DeCon-
cini by saying, I do not have a dog in the fight, I do not live in the
West like most of you, and so I can be a very impartial negotiator
in this whole thing and will do it. I will use my good offices to try
-to mediate this. . -

What our problem always is though, Senator DeConcini, and I
am sure you appreciate this, is that we do not want to set a prece-
dent because every time we change the water language, the next
wilderness bill that comes by, if we change it, it sets a precedent.
They either want it or they want to expand on it or something else.
So we have tried to be very narrow.

As you know, FLPMA does not really address this in a signifi-
cant way. It is a Colorado decision that has addressed it by saying
it is implicit in FLPMA that we will reserve such water as neces-
sag to carry out the purposes of the wilderness bill.

we have been tinkering with that, and I do not know. Are any
two wilderness bills alike on reserve water?

Senator McCLURE. We have never had any language with respect
to reserve water until after the Colorado decision, which startled
many of us into action, because Congress had never before felt it
?ecessary to say anything, and I think the Wyoming bill was the

irst.

So it is very recent legislative action on our part.

I might just say, Mr. Chairman, I think Senator DeConcini an-
swered the question correctly when he said false, because I think
the premises of the question are not current law.

Senator DECoNCINI. I do not know if they are, but the reason I
answered false is because I cannot give you a legal opinion.

Senator BumpERs. I do not understand this fully either because I
do not understand what the Secretary is supposed to do where a
case proceeds in State court, whether he is supposed to have it re-
moved to Federal court or whether he is supposed to file a separate
action, or what.

Senator DECoNcINI. Mr. Chairman, the intent of this bill is for it
to be considered in State court, there is no question about it, it does
set out a reserve water right for the Federal Government.

Senator BumpERs. But you cannot preempt the Secretary’s right
to go into Federal court to adjudicate the same question.
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Senator McCLURE. The McCarren Act provides for the proceed-
ings in the State court.

%enator DeConcini. You can go ahead and go to Federal courts,
but it says you go to State court first. I think that is constitutional.
I think you can do that. It does not mean that you cannot go on to
Federal courts. We want a determination in the State court.

Senator Bumpers. We cannot resolve all of this this afternoon.

Senator Burns? -

Senator BurNs. I just have a question, I am probably diving off
into this unknown abyss, I just want to ask a question here. It says,
“Congress hereby reserves a quantity of water sufficient to fulfill
the purpose of this act.”

Who makes that determination?

Senator DECowciNi. The agency managing the land, in my un-
derstanding, would have to make the determination. Then it would
be decided if there is a difference going first to the State court.
That is important to us. It does not mean as the Chairman points
out, that it could not eventually go to the Federal courts.

We want it adjudicated in the State courts.

Senator BuMPERS. Let me give you an interpretation that I would
have, Scnator Burns, and it is thut he is not mandated under the
act to do that right now, but he is mandated to do that in case
there is a present or future lawsuit questioning it.

Then he has to go into court and attempt to quantify under the
State law——

Senator McCLURE. And in a State court.

Senator BuMPERS. I am not sure he could not do that in Federal
court.

Senator McCLURE. This may not be the time nor the manner in
which to make the record clear, but I believe the practice under,
the McCarren Act is that even if the Federal Government went
into Federal court to try to preserve or protect a Federal right, the
State, he could file it there in the Federal court and the Federal
court would vacate it so it could go back into the State court for
the adjudication of the stream.

So I think that there is a practice that yes, you have the right to
file in the Federal court, but you are going to find the Federal
court immediately going -back into the State court and the State
adjudication process.

I would also like to state for just a moment, in response to a com-
ment made by the Chairman, I believe, and again, I am reaching
back into my memory, I believe it is correct to say that when
FLPMA was passed and we attempted to bring together into one
statute all of the law that relates to the management of the public
lands, that we carefully did not repeal the provisions of current
law that dealt with the State priority or the lack of Federal pre-
emption of State wat-+ rights, and there was a very careful omis-
sion of any repeal or recodification of those provisions of prior law,
which still stand.

Senator BuMpPERS. Well, we are going to be here until very late
at this rate,

Senator DECoxcINI. I want the record to, if I can, Mr. Chairman,
from Mr. Burns’ question of the—it is not the agency that manages
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the land. They make their assessment and then they apply to the
State water agency and they make that determination.

If they disagree then of course they can contest that in the State
court.

Senator Burns. I have no further questions for this wonderful
witness.

Senator BuMPERS. Senator DeConcini, we are going to have some
work to do here, because I do not want the bill to go out of here in
any kind of an ambiguous form. I want everybody to agree on at
least what we understand. That does not mean you can preempt
lawsuits, but I do want it to be clearer than it is right now.

Senator DECoNciNt. Thank you, Mr. Chairman.

S Sen;ator Bumpers. Did you wish to question Mr. Jamison or Mr.
pear?

Senator McCLuRE. Yes, I do.

Senator BUMPERs, Mr. Jamison, would you and_Mr. Spear come
back to the table, please?

Go ahead.

Senator McCLURE. Thank you very much. I think maybe one of
the first things we might clarify is this question of the activities of
the U.S. Border Patrol or the Drug Enforcement Agency within
wilderness areas.

I am a little bit confused. I do not know which one of you wishes
to respond on behalf of wildlife refuge. Mr. Spear?

Mr. SpeAr. Senator McClure, I believe that is our privilege to
deal with this one. The Cabeza Prieta Refuge has a 55-mile border
with Mexico; 37 miles of that border was part of the original wil-
derness proposal of 1974.

An additional approximately 15 to 18 miles have been proposed
to be added to that wilderness proposal here recently. We have a
1987 memorandum of agreement with the border patrol that, in es-
sence, states our practice and our mutual agreement between the
two agencies as to how we will handle this, and we would plan on
continuing that.

1 will read one clause of that, that we believe deals with that
question. It says: “To restrict off-road vehicular travel to extreme
emergency situations and to restrict off-road damage to environ-
ment to as little damage as possible.”

In essence, the way we have worked with the border patrol is a
hot-pursuit, so to speak, type of rule. They may go off-road, in our
opinion. What we ask them to do is report the fact that they have
done that so we know why those tracks are there.

Senator McCLURE. I would say under the agency’s authority to
manage proposed wilderness areas, that that memorandum might
serve very well as to how you manage areas that are proposed for
wilderness.

I do not think it will stand the test of a court challenge with re-
spect to a designated wilderness area, and I think once it is desig-
nated it falls under the provision of the Wilderness Act, and any
Egrdler patrolman that drives a mechanical vehicle in it is violating

e law.

Now, would ;ou provide us with a copy of that memorandum of
understanding?

Mr. SpEAR. Certainly, sir.

nE
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Senator McCLURE. And if you have any other legal opinion with
respect to the operation of the Wilderness Act, with respect to law
enforcement activities, I would like to solicit your advice on that.
And, Mr. Jamison, the same with respect to any advice the Depart-
ment can give us on that subject, because I know what has hap-
pened—not in law enforcement, but in management practice,
within the National Forest boundaries of a designated wilderness
areas and there are no mechanical conveyances permitted—none,
zero, zip.

Mr. JaMisoN. We will get you that, Senator.

Mr. Spear. Senator, we will provide what we have. I am not
aware of any legal opinions on this matter.

[The information referred to follows:]

The Bureau of Land Management (&LM) believes that existing law and policy ade-
quately address the conduct of law enforcement activities within designated wilder-
ness areas. The BLM's policy for the management of designated wilderness areas is
set out in BLM Manual 8560 and Handbook H-8560-1. This policy provides for the
use of mechanical and motorized equipment when such equipment is determined to
be the minimum too! necessary to accomplish a specific activity. Routine law en.
forcement activities within a designated wilderness would be addressed in the a
propriate wilderness area management plan. “Fresh pursuit” or “hot pursuit” is
specifically allowed without obtaining prior approval. .

With the growing emphasis on drug interdiction, the BLM has developed specific

idelines for the eradication and removal of Cannabis from wilderness areas. We

lieve it would be reasonable to extend these existing guidelines to all drug related
gaowdenforcement activities. including drug related activities along the International
rder.

Senator McCrure. Okay. If that is not correct, I do not know
what we would do, because I can only think of one or two differ-
ences provided by statute, both being water-based wilderness areas
in which some motorized boat traffic was permitted. But I cannot
think of another instance, even though it has been discussed a
number of times. We tried even to get a wintertime snowmobile
trail through that has been under use for years prior to the enact-
ment of the wilderness in Idaho and this committee objected to
that provision and would not permit it.

I do not know what the answer to that question is, but I fear that
You will find the passage of a wilderness designation as a matter of
aw will preclude the application of that agreement.

Senator BuMPERS. Senator Burns?

Senator McCLURE. Do you have a memorandum of understanding
with respect to the Drug Enforcement Agency?

Mr. SpeEAR. I was just looking at this. It discusses Immigration
and Naturalization éervice, Border Patrol. It does not cover the
drug enforcement authority——

Senator McCLURE. So it 1s just the Border Patrol?

Mr. SpeaRr. Yes. -

Senator MCCLURE. Any other law enforcement agency does not
even purport to be covered?

Mr. Srear. No.

Senator McCLURE. This is not just an isolated instance. We will
have others that abut the border of Mexico as well, and not in cur-
rent legislation but in future legislation that will confront us. So it
is a serious question with respect to ultimate policy in this regard.

While I understand the law enforcement agencies and others can
fly over, even fly over in a b licopter, they cannot land, which

>
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some people have hypothesized as such that you can get close
enough to jump, you might even get close enough to get picked up,
but you cannot touch down.

Senator BumpERs. Gentleman, thank you much.

Senator McCLURE. | have a couple of other questions.

Mr. Jamison, the Department has already applied for certain
water rights for recreation, fish and wildlife. If granted, would
those rights be adequate for the Bill Williams Wilderness Area?

Mr. JamisoN. Yes, my understanding is we have applied for in-
stream flows there. We applied under State water law and if we
receive that through the proper adjudication, I think it adequately
protects our management objectives.

Senator McCLURE. But that depends upon if granted?

Mr. Jamison. They have not been granted yet, we just applied
for them.

Senator McCLURE. Does the Department have any problem with
the adequacy of Arizona State law either in substance or procedure
in acquiring necessary water rights for management of these areas,
which in the Department’'s view would warrant the preemption
caused by the assertion of a reserved right?

Mr. Jamison. I think the way the Arizona water law is laid out is
adequate for us to protect our interests.

Senator McCLURE. Would the Department agree that there are
areas proposed for wilderness in which a reserved right would be
meaningless, given there is either no appurtenant water or that
the appurtenant water is fully appropriated?

Mr. JamisoN. | think if my memory serves me correctly, there
are 39 areas, and of those only 11 have water on them. The rest of
them have, basically, no water resources.

Senator McCLURE. What good does it do to reserve a right if
there is no water?

Mr. JamisoN. Well, I think you answered your own question.

Senator McCLURE. Either because there is none there or because
it is all appropriated.

Mr. JaMisoN. That is right.

Senator McCLURE. If the language of the House measure were
enacted, how would the Department proceed to protect a reserve
right where there is no appurtenant water or where the water is
fully appropriated?

Mr. JaMisoN. That. I do not have an answer to. I think we would
have to let a half a dozen Philadelphia lawyers and probably the
whole Interior Department take a look at it to come up with some
kind of an answer.

Senator McCLURE. Would you oppose transfers of senior rights or
attempt to intervene in any change of use proceedings in the State?

Mr. JamisoN. 1 think we are going to have to. For instance in
Scottsdale; Scottsdale has applied for some and we have also ap-
plied for in-stream flow. I think that is in the Bill Williams River,
and we want to be taken care of.

Senator McCLURE. You may intervene, but you would go it in the
S.taltg? proceedings and pursue it through the State law, is that
right?

Mr. JamisoN. That is our plan, yes, sir.

kS
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Senator McCLURE. Your proposed amendment on Alamo speaks
to management of the areas, but not to any limitation on the quan-
tification of the reserved right. -

Do you believe that the reserved right should be subordinated to_
the operation of Alamo Dam or do you believe that the operation or
Alamo and subsequent efforts by Scottsdale to obtain water, either
through acquisition of additional appropriations or change in use,
should be subject to the reserved right?

Mr. JamisoN. I am going to have to get some help on that one. I
do not have an answer to that.

Senator McCLurr. Would you provide an answer for the record,

“please?

Mr. JaMisoN. Yes, Senator.

[The information referred to follows:]

The BLM reserved water right for wilderness purposes would be subordinate to
the Army’s flood control duties because Alamo Dam Congressional directives would
pre-date the BLM's water right. Similarly, the BLM water right application for wil-
derness purposes would automatically be subordinate to the City of Scottsdale’s ap-
plication. If Scottsdale’s application matures into a water right, the BLM right
would likewise be subordinate to the City's water right. Therefore, nothing needs to
be done by the Congress to subordinate the BLM right to Scottsdale’s application.
Nor would the Congress have to do anything to make the BLM right subordinate to
the operation of Alamo Dam for flood control purposes. It should be noted, however,
that if the BLM's water right application should mature into a water right, the
BLM would have the opportunity of becoming a party to any future legal proceed-
ings involving changes by other water right owners in points of diversion, uses, or
transfers of weter of contests of the validity of rights held or applied for b{; others.

However, Scottsdale’s application is just that—an unprocessed water right appli-
cation. Many entitles, including the BLM, have protested that application and
Scottsdale faces legal problems in obtaining a water rights, and practical problems
in moving the water to the City. Nevertheless, it is very important to understand
that the relationship of the BLM to other claimants, such as Scottsdale, is a matter
which will be determined by the State's water rights adjudication process, and

Scottsdale’s application could be rejected by the Arizona Department of Water Re-
sources (DWR).

Senator McCLURE. The municipal water supply for the town of
Oatman lies within the proposed Mount Nut Wilderness area.
What difficulties will be encountered by the officials of Oatman in
maintaining their facilities within the wilderness area?

Mr. JamisoN. In my understanding, it is a water pipeline that
runs through the wilderness area. —

Senator McCLURE. Is the source of water within the wilderness
area as well?

Mr. JAMISON. No, it is in a patented mining claim, inside the wil-
derness area.

Senator McCLURE. It is an inholding within the wilderness area?

Mr. JamisoN. Yes, sir. One of the things that we would encour-
age is the town of Qatman to actually apply for a permit, so we
could do it, but we think that the Wilderness Act would allow us to
let that structure remain in there. We need to actually get a right-
of-way authorized for it, and it is my understanding that they do
have not one yet and they have never applied for one.

Senator McCLURE. We created a wilderness in the State of Cali-
fornia in which there is a large concrete dam, so there is a prece-
dent for the creation of wilderness even with such facilities present
within the boundaries.
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Mr. JaMisoN. Yes, and we have a wilderness in Montana that
has an airport in it, too.

Senator McCLUre. We make specific note of such things as it is
going through, to make sure that nobody says hey, now you have to
take that out of there or that it can no longer be maintained there.

Mr. JaMisoN. And it is my understanding, and the Arizona dele-
gation knows far better than I, at the present time that is the only
source of water for Oatman, and they are looking at some other al-
tﬁrnatives. But in the meantime, we should protect their right
there.

Senator McCLURE. And I assume that if they have a pipeline
they also have to have the right to maintain the pipeline.

Mr. JamisoNn. That is absolutely correct.

Senator McCLURE. If there is a break in the line, they have to be
able to repair it.

Mr. JaMisoN. That is correct.

Senator McCLURE. I assume if it is wilderness they have to walk
in to do it and carry on their back what is necessary to take care of
it.

Mr. JamisoN. We want to keep the impacts to the minimum, that
sort of proposal.

Senator McCLURE. As I recall, the wilderness—the interpretation
of the Wilderuess Act precludes the use of mechanical conveyances.

Mr. Jamison. Yes. I think I would prefer in the legislation that it
actually laid out what exactly we would be allowed to do there.
That would be much preferable.

Senator McCLuRre. The designation of wilderness in Arizona will
require additional management responsibilities such as regulating
road closures, off-road traffic and so forth.
~ How much additional personnel and monies will be required by

the BLM to properly and adequately manage those additional wil-
derness areas?

Mr. JaMmison. We did a rough, a very rough—I do not have a
number of people, but we estimate that it is going to cost us
budget-wise around $2.5 million.

Senator McCLURE. There is within this proposal frequent men-
tion of current use of air space in military operations, including
low-level flights. Are those low-level flights today at supersonic
speeds?

Mr. JamisoN. Yes, I would say some of them are. One of things I
ask in my opening statement is that we be given a little additional
time so the Air Force could report in what they feel their impacts
would be from this bill, and that was the reason I did that.

Senator McCLURE. Mr. Spear, are some of those flights and some
of that air space over wildlife refuges?

Mr. SpeAR. They certainly are, Senator, Kofa and Cabeza in par-
ticular. Cabeza Refuge has two low-level flight corridors that are
already arranged with the Goldwater Range.

In addition, the memorandum of understanding that we have
with the Air Force allows for negotiated low-level corridors at
other times of the year. So there are two standard corridors and it
allows for negotiations on others.
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Senator McCLURE. Are there specific provisions in the statute for
the operation and the maintenance of such flight training exercises
over f{ish and wildlife refuges?

Mr. Spear. The statute in essence would continue the current
practice. ) o

Senator McCLURE. I am speaking of under what authority is the
current practice arranged? I am not questioning it. I just want to
know where you point. ] o

Mr. SeeAR. I have to get my testimony out. It is in the bill itself.

Senator McCruURe. Well, it is in this bill itself, but I am talking
about what—you currently have such an arrangement.

Mr. Spear. Yes, and that is under the—in essence an agreement
with the——

Senator McCLURE. It is a memorandum of understanding under
general statutory authority, or under a specific statutory provision?

Mr. SpEAr. Under the provisions that—and I am not expert on
this Senator, but under the provisions that establish the recent
Goldwater Range and allowed for the land management practices. 1
believe it called for a specific MOU dealing with-the subject of
flight.

Senator McCLURE. So that we might be absolutely certain as to
what the precedent is and how we do that, would you provide for
the record the statutory provision that either gives you general au-
thority or specific authority to enter into such a cooperative agree-
ment for the operation of those air exercises.

Mr. SPEAR. We will, Senator McClure. Thank you very much.

[The information referred to follows:]

The original Memorandum of Understanding was signed in 1960. The laws in
effect at that time which provided the Secretary of the Interior with authority to
enter into agreements of this nature included the Fish and Wildlife Coordination
Act (16 U.S.C. 661) and the Fish and Wildlife Act of 1956 (16 U.S.C. 742flaX4)) (The
citations are to the specific sections authorizing the agreements.)

Subsequently, this agreement was incorporated by reference into Public Law 87-
597, withdrawing public lands (including the refuge) at the then Luke-Williams Air
Force Range for defensc purposes. The law provided that the lands were withdrawn
and reserved, subject to the agreement, for defense purposes (76 Stat. 399).

The Memorandum was revised in 1975. At that time the Secretary also had au-
thority to enter into such agreements by the National Wildlife Refuge System Ad-
ministration Act of 1966, as amended (16 U.S.C, 668dd(d).

Public Law 99-6(6 again withdrew and reserved for defense purposes the re-
named Barr{ M. Goldwater Air Force Range. The purposes for which the land was
reserved included (100 Stat. 3458):

(A) an armament and high-hazard testing area; _ —-

(B) training for aerial gunnery, rocketry, electronic warfare, and tactical ma-
neuvering and air support; and

(C) subject to other requirements of the Act, other defense-related purposes
consistent with the above.

This law also provided that no provision of the Act should be construed as amend-
ing the updated agreement, and established restrictions on the ability of the Secre-
taries to revise it (100 Stat. 3462).

The right of the military to use this airsgace is established by Public Law 99-606.
The Memorandum of Agreement sets forth conditions under which that right will
be exercised s0 as to minimize the impacts on wildlife.

Senator BumPERS. Senator Burns? -

Senator BurNS. In that one area, Mr. Chairman, I guess I would
just like to make a statement in the area that Senator McClure
was referring to as no mechanical or transportation, down that one
area on the border. I would just like to let the record reflect that I
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think it is ‘bad public policy to assign wilderness designations
where no patrol can be used on an international border. I think
that is very bad precedence, and I think that should be addressed,
maybe in this bill. And that is the only thing that I would ask.

Senator BumpPERs. We are not going to do that, Senator Burns.

Senator BuUrNS. I just think it is bad public policy.

And that is all the questions I have. Most of my questions have
been answered, other than the fact that 1 was happy to hear the
answers of the director of the BLM. I think he pretty well an-
swered my questions.

Senator BumprERs. Gentlemen, thank you, for being here.

We are going to have to go to the 5-minute rule here or we are
not going to get through.

Our next panel is Mr. William Plummer, director of the Arizona
Department of Water Resources and Mr. Duane Shroufe, Director
of the Arizona Game and Fish Department, Phoenix.

Gentlemen, welcome to the committee.

Mr. Plummer, you are first on my list, so if you will, please pro-
ceed with your testimony.

STATEMENT OF N.W. PLUMMER, DIRECTOR, ARIZONA
DEPARTMENT OF WATER RESOURCES

Mr. PLumMMER. Thank you, Mr. Chairman. My name is Bill Plum-
mer. | am Director of the Arizona Department of Water Resources.
I appreciate the opportunity to appear before you today testifying

regarding S. 2117. My testimony will focus on the single issue of

water rights. I will summarize my statement and have the full
statement available for the record, if you choose.

Senator Bumpers. Thank you.

Mr. PLumMER. The State of Arizona worked very closely with
members of the Arizona congressional delegation in developing lan-
guage, both statutorily and in committee reports, to address the
water right issues in the Arizona Wilderness legislation. We be-
lieve H.R. 2570, as passed, appropriately addresses water rights for
wilderness areas. The necessary water rights for wilderness pur-
poses are reserved by law, yet the necessary safeguards are includ-
gd to avoid upsetting the existing distribution of waters in the

tate.

It is important that any legislation regarding the creation of wil-
derness areas address the issue of water rights. The matter should
not be left for future determination by the courts without some di-
rection from the Congress. Clearly, to the extent that they are
available and occur naturally in an area, water resources are an
integral part of the wilderness area.

The creation of a Federal Reserve water right for wilderness
areas is not inappropriate. However, the establishment of this new
water right through legislation must have statutory limitations
and provisions. In the State of Arizona, the two most important
provisions include the quantity reserved must be limited to the
amount sufficient to fulfill the purpose of the area, and two, the
priority date should not be earlier than the uat2 of enactment of
the law creating the wilderness area.

J
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For the most part, the creation of Federal reserve water rights
for wilderness purposes in Arizona will have little or no impact. Es-
sentially, all of the areas proposed to be designated as wilderness
in the legislation before you today are located in the uppermnost
parts of the watersheds. Therefore, maintaining these areas in a
primitive state, as required under the wilderness law, has no
impact on water rights or uses in the State. In fact, the assurance
that there will be no opportunity for water development in the wil-
derness areas gives further protection to downstream senior rights.

While we can generally say that the reservation of waters to be
designated as wilderness in Arizona will have little impact, there
are two notable exceptions. These are the proposed Swansea and
Rawhide Mountains wilderness areas located on the Bill Williams
River. These areas are located below the existing Alamo Dam,
which was authorized by the Flood Control Act of 1944. The Alamo
Dam Project was constructed primarily for flood control, but the
report of the Corps of Engineers leading to the congressional au-
thorization, showed that the reservoir could also serve purposes of,
among others, water conservation, recreation and wildlife.

The Bureau of Land Management has applied to the State for an
instream flow appropriation on the Bill Williams River below the
Alamo Dam for fish, wildlife and recreation purposes. This applica-
tion is for the stream reach that flows through the proposed wilder-
ness area.

If granted and perfected, the priority dates of the rights applied
for by BLM would antedate the Federal Reserve Right created by
this act. We believe that the State of Arizona has an administra-
tive process to grant instream flow water rights that should fulfill
and satisfy all wilderness purposes.

Unfortunately, wiiderness is not recognized as a beneficial use in
Arizona State water law. Water rights must be granted for recrea-
tion and wildlife, including fish. Nevertheless, the Department of
Water Resources believes that a State-granted water right for
recreation and wildlife uses will in all likelihood satisfy the need
for water for the wilderness areas.

With regard to adjudications, Arizona currently has two very
large general stream adjudications under way, one on the Gila
River system and one on the Little Colorado system. It is expected
that these proceedings will provide the mechanism for quantifica-
tion of wilderness water rights created by this legislation.

The only area where adjudications have not commenced, but
where there are a significant number of Federal water rights is on
the Bill Williams River. It is the State’s position that the Bill Wil-
liams is not ripe for general adjudication at this time. There are no
large-scale unquantified Federal reserve water rights, such as
Indian reserved rights, on the Bill Williams, and there are still un-
appropriated water available. :

In summary, Mr. Chairman, the State of Arizona believes that
H.R. 2570 appropriately addresses water rights for the wilderness
areas.

I appreciate the opportunity to be here today.

[The prepared statement of Mr. Plummer follows:]
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STATEMENT
7‘65 the
ARIZONA DEPARTMENT OF WATER RESOURCES
before the
SUBCOMMITTEE ON PUBLIC LANDS, NATIONAL PARKS AND FORESTS
SENATE COMMITTEE ON ENERGY AND RATURAL RESOURCES
presented by
N.W. PLUNHER,.DIR!CTOR

APRIL 5, 1990
Regarding 8.2117

Mr. Chairman and members of the committee, I am N.W.
Plummer, Director of the Arizona Department of Water Resources,

1 appreciate the opportunity to appear bgfore you and testify
regarding S.2117. My testimony today will focus on the single
issue of water rights.

The State of Arizona worked with the members of the Arizona
Congressional delegﬁtion in developing language both statutorily
and in committee reports to address the water right issues in the
Arizona Wilderness legislation. We believe that the House Bill,
HR 2570, approprliately addresses water rights for wilderness
areas. The necessary water rights for wilderness purposes are
reserved by law, yet the necessary safeguards are included to
avoid upsetting the existing distribution of waters in the state.

It is important that any legislation regarding the creation

B
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of wilderness areas address the issue of water rights. The
matter should not be left for future determination by the

courts. Clearly to the extent that they are available and occur
naturally in an area, water resources are an integral part of
wilderness areas. The creation of a Federal Reserved Water Right
for wilderness areas is not inappropriate. However, the
establishment of this new water right through legislation must
have statutory limitations, and provisions. 1In the State of
Arizona the two most important provisions include: l)the quantity
reserved must be limited to the amount sufficient to fulfill the
purpose of the wilderness area; and 2)the priority date should
not be earlier than the date of enactment of the law creating the
new wilderness areas. The law should specifically direct the
Secretary of the Interior, in the case of BLM areas, to protect
the reserved rights through participation in general stream
adjudications conducted in accordance with the McCarran
Amendment.

For the most part the creation of federal reserved water
rights for wilderness purposes in Arizona will have little if any
impact. Essentlally all of the areas proposed to be designated
as wilderness in the legislation before you today are located at
the uppermost parts of the watersheds. Therefore maintaining
these areas in the primitive state that is required under
wilderness law has no impact on water rights or uses in the
state. In fact the assurance that there will be no opportunity
for water development in the wilderness areas gives further

protection to tﬂe downstream senior rights.
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Areas proposed for designation as wilderness in Arizona
which are not located at the headwaters of the streams are
generally located on streams which are fully appropriated.
Therefore creation of a wilderness right with a priority date as
of the effective date of the Act has little if any impact on
water development opportunities,

While we can generally say that the reservation of water for
the areas to be designated as wilderness in Arizona will have
little impact, there are two unotable exceptions. These are the
proposed Swansea and Rawhide Mountains wilderness areas located
on the Bill williams River in western Arizona. These areas are
located below the existing Alamo Dam and,reservoir which was
authorized by the Flood Control Act of 1944, The Alamo Dam
project was constructed primarily for f£lood control, but the
report of the Corps of Engineers leading to Congressional
authorization showed that the reservoir could also serve purposes
of, among others, water conservation, recreation and wildlife.
Therefore the project was sized to allow benefits for these
purposes to be realized. The Arizona Department of Game & Fish
currently holds water rights for fishery purposes in Alamo
Lake. The Arizona State P{st Department maintains a boat ramp
on the lake for recreational purposes.

There are existing water rights downstream from Alamo Dam on
the Bill Williams River outside of the proposed wilderness
areas. The City of Scottsdale owns the Planet Ranch and
appurtenant water rights located downstream from the dam and

reservoir. This ranch was purchased for the purpose of
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eventually retiring water use and transferring the water rights
to the City of Scottsdale for municipal and industrial

purposes, Near the confluence of the Bill Williams River and the
Colorado River is the Bill Williams unit of that Havasu National
Wildlife Refuge. The water rights for the Bill Williams unit of
the refuge have not been quantified. Other water rights also
exist on this reach of the river.

In addition to owning Planet Ranch, Scottsdale has applied
to the Department of Water Resources for a permit to appropriate
additional water from the Bill Williams River. The Central
Arizona Water Conservation District, the umbrella repayment
entity for the Central Arizona Project, has protested
Scottsdale's application on several points, including the grounds
that any unapproriated water on the Bill Willjams River as of
1968 haa been dedicated to the Central Arizona Project. Also,
the Bureau of Land Management has applied to the state for an
instream flow appropriation on the Bill Williams River below
Alamo Dam for fish, wildlife and recreation purposes. This
application is for the stream reach that flows through the
proposed wilderness areas.

If granied and perfected the priority dates of the rights
applied for by Scottsdale and BLM would antedate the Federal
Reserve Right created by this Act. The BLM instream flow rights,
if granted, should fulfill the federal wilderness purpose.
Nevertheless the sltuation is unique in its complexity. We
believe that it is ilmportant that Congress recognize the

situation that exists and give assurance that it 1s not the
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intent to create water rights for the Swansea and Rawhide
Mountains wilderness areas which could be quantified in a manner
that impact the opportunities to develop the resources of the
Bill Williams River to obtain the multipurpose benefits which can
be achieved through proper operation of Alamo Dam and

reservoir. The Secretary of the Army must continue to be allowed
to operate the Alamo project while still protecting the
wilderness qualities of the two areas proposed downstream. mwe
ask that you consider this unique situation in committee report
language.

We belleve that the State of Arizona has an administrative
process to grant instream flow water rights which should fulfill
and satisfy all wilderness purposes., Unfortunately, wilderness
is not recognized as a heneficial use in Arizona's state water
law, Water rights must be granted for recreation and wildlife,
including £ish, purposes, Nevertheless, the Department of Water
Resources believes that a state-granted water right for
recreation and wildlife uses will in all likelihocd satisfy the
need for water for wilderness purposes. It is the intent of the
Department of Water Resources to continue the process of granting
instream flow rights for the applications before us in the _
wilderness areas considered in this legislation. Of particular
importance are the applications for water rights on Swansea and
Rawhide Mountains wilderness areas, and for Upper Burro Creek.
Water rights provisions in the Wilderness Act should not detract
from the state's opportunities to quantify these recreation and

wildlife rights under state administrative law and should also
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support provisions to quantify the wilderness rights in a general
adjudication process in the Arizona State Court system.

With regards to adjudications, Arizona currently has two
very large general stream adjudications underway, one on the Gila
River system and one on the Little Colorado River system. It is
expected that these proceedings will provide the mechanism for
quantification of the wilderness water rights created by this
legislation. The only area where adiucatlons have not commenced
where there are a significant number of federal water rights is
on the Bill Williams River. It is the state's position that the
Bill wWilliams River {8 not ripe for a general adjudication at
this time. There are no large scale unquantified federal reserve
water rights such as Indian rights on the Elll Williams River and
there is still unappropriated water available. As the
administrative process for granting state water rights continues
and more water rights are issued on the Bill Williams River it
will be appropriate for a general adjudication to take place.
This will be several years from now and will come at a time when
our staff, as well as the staff of the Federal agencies involved,
will have more resources available to undertake the adjudication
process.

In summary, Mr. Chairman, the State of Arizona believes tha;
the House Bill, HR 2570, . ppropriately addresses water rights for
wilderness areas. The necessary water rights for wilderness
purposes are reserved by law, yet the necessary safeguards are
included to avoid upsetting the existing distribution of waters

in the state.
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Senator BuMPERS. Thank you, Mr. Plummer.
Mr. Shroufe.

STATEMENT OF DUANE L. SHROUFE, DIRECTOR, ARIZONA GAME
AND FISH DEPARTMENT

Mr. SurouFE. Mr. Chairman and members of the committee, my
name is Duane Shroufe, Director of the Arizona Game and Fish-
Department and Secretary to the Arizona Game and Fish Commis-
sion.

I would like to thank you for the opportunity to express the Ari-
zona Game and Fish Commission and Department’s concerns re-
gaxédilq(g designation of lands in Arizona to wilderness, specifically

. 2117,

Let me preface these concerns by stating that the Arizona Game
and Fish Commission and Department strongly believe that the
wildlife resources of Arizona are critical to the quality of life and
the economic well-being of Arizona. We have two basic areas of
concern regarding the designation of lands in Arizona to wilder-
ness.

The first concern is public access. The Arizonans that support
the Arizona Game and Fish Department have donated countless
hours and dollars invested in Arizona’s wildlife and habitat
projects to ensure the continued existence of wildlife species in Ari-
zona and to enhance wildlife populations where feasible.

We feel that these efforts are the Department’s driving force in
aggressively pursuing and protecting access for the public, particu-
larly sportsmen throughout Arizona. The limited use of vehicles in
wilderness areas places severe restrictions on individuals pursuing
wildlife. The necessary food and water requirements for a sports-
man to venture from his or her vehicle into 120° temperature, de-
creases their success, whether it be for hunting or photography.
Therefore, our commission and department work closely with the
Arizona congressional delegation and the Bureau of Land Manage-
ment in an attempt to obtain suitable cherry stems for public
access.

It is apparent from the maps that not all the requests were met.
Let me emphasis here, we understand various reasons for this and
the need for all interests involved to reach for equitable solutions
that will maintain the integrity and intent of wilderness.

The other concern the Arizona Game and Fish Commission and
Department has toward wilderness designation is its effect on our
ability to manage wildlife and to develop and maintain wildlife
habitat projects. The Arizona Game and Fish Commission worked
long hours with the department and its constituents to develop cri-
teria that specifically addressed our authority to manage wildlife
and to construct anc{ maintain wildlife projects on designated wil-
derness lands. These lands in Arizona proposed for wilderness al-
ready house projects that required extensive manpower and count-
less dollars to construct. The majority of these projects provide key
elements that limits wildlife in Arizona’s deserts.

Without the ability to continue reasonable, cost-effective manage-
ment practices on these projects, our hands would be tied, and the
existence of may wildlife populations would be terminated. There is

-
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concern by many that past and future projicts will be threatened

with this designation of wilderness. Therefore, we are concerned

when the wilderness management criteria that the commission es-

kt:'llliliShed was not accepted for inclusion in the proposed wilderness
ill. ,

The proposed language before you today gives many in Arizona
some comfort. The Arizona Game and Fish Commission and De-
partment would like to reiterate that we appreciate the Arizona
congressional delegation’s attempt to develop language that ad-
dresses our concerns regarding wildlife management on lands des-
ignated in wilderness, and we support its inclusion in both S. 2117
and H.R. 2570. We are aware of the compromises that must be
made when balancing all interests involved and look optimistically
forward in developing our working relationship with the appropri-
ate land management agencies. We hope that this language will
bring some stability to the terms and conditions governing wildlife
management on Arizona lands designated as wilderness.

I would like to take this opportunity to address a concern that
we feel strongly must be resolved. It is not a common practice for
the Arizona Game and Fish Department to acquire lands, whether
through purchase or lease, but when we do acquire land, the de-
partment strives to maximize wildlife utilization of these lands
through its management practices. These management practices
could vary from the creation of a wetland to the development of an
agriculture crop for migratory birds.

Our concerns arose when we were informed that proposed wil-
derness boundaries for the Arrastra and Rawhide study areas may
include a portion of lands acquired by the department in the late
1960s. The Arizona Game and Fish Department acquired 17,000
acres from the U.S. Army Corps of Engineers, known as the Alamo
Lake Wildlife Area, with the agreement that these lands would be
made available for fish and wildlife conservation and management

pur .

’I‘ge license grants the Arizona Game and Fish Department the
authority to carry out management practices for wildlife. Item 7 on
the license from the U.S. Department of the Army describes our
authority to plant, harvest crops directly or by service contract and
to provide food for wildlife. The Arizona Game and Fish Depart-
ment is successfully conducting a farming operation for wildlife
near Buckeye, Arizona and is contemplating a similar project in
the Alamo Lake Wildlife Area when funds become available.

Our commission and department would respectfully recommend
that either these lands be withdrawn from the wilderness designa-
tion or verbiage should be included in the bill to allow the depart-
ment to exercise a lease agreement with respect to management
practices to benefit Arizona’s wildlife populations.

I would like to thank you for the opportunity to appear before
you today, and again thank the Arizona delegation for their con-
cern and efforts to include language in the Arizona Wilderness Bill
that would enable the Arizona Game and Fish Department to pro-
vide wildlife resources for the enjoyment, appreciation and use for
present and future generations.

[The prepared statement of Mr. Shroufe follows:]
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- STATEMENT
of the
ARIZONA GAME AND FISH DEPARTMENT -
) before the
SUBCOMMITTEE ON PUBLIC LANDS, NA"'IONAL PARKS AND FORESTS
SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES
presented by
DUANE L. SHROUFE, DIRECTOR
APRIL 5, 1?90
Regarding S.B. 2117/H.B. 2570

CHAIRMAN BUMPERS, AND MEMBERS CF THE SU3COMMITTEE ON PUBLIC
LANDS, NATIONAL PARKS, AND THE FORESTS. MY NAME IS DUANE
SHROUFE, DIRECTOR OF THE ARIZONA GAME AND FISH DEPARTMENT.

I WOULD LIKE TO THANK YOU FOR THE OPPORTUNITY TO EXPRESS THE
ARIZONA GAME AND FISH COMMISSION'S AND DEPARTMENT'S CONCERNS -
REGARDING THE DESIGNATION OF LAWDS IN ARIZONA TO WILDERNESS.
SPECIFICALLY, HCUSE BILL 2570 AND SENATE BILL 2117.

LET ME PREFACE THESE CONCERNS BY STATING THAT THE ARIZONA GAME
AND FISH COMMISSION AND DEPARTMENT STRONGLY BELIEVE THAT THE
WILDLIFE RESOURCES OF ARIZONA ARE CRITICAL TC THE QUALITY OF LIFE

AND THE ECONOMIC WELL BEING OF ARIZONA.
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TBEREBFORE, WE HAVE ADOPTED A MISSION THAT HAS COMMITTED OUR
DEPARTMENT TO CONSERVE, ENHANCE, AND RESTORE ARIZONA'S DIVERSE
WILDLIFE RESOURCES AND HABITATS THROUGH AGGRESSIVE PROTECTION AND
MANAGEMENT PROGRAMS, AND TO PROVIDE WILDLIFE RESOCURCES FOR THE
ENJOYMENT, APPRECIATION, AND USE OF PRESENT AND PUTURER

GENERATIONS .

WE HAVE TWO BASIC AREAS OF CONCERN REGARDING THE DESIGNATION OF
LANDS IN ARIZONA TO WILDERNESS. THE FIRST CONCERN IS PUBLIC
ACCESS. THE ARIZONANS THAT SUPPORT THE ARIZONA GAME AND FISH
DEPARTMENT HAVE DONATED COUNTLESS HOURS AND DOLLARS INVESTING IN
ARIZONA'S WILDLIFE AND HABITAT PROJECTS TO FENSURE THE CONTINUED
EXISTENCE OF WILDLIFE SPECIES IN ARIZONA AND TO ENBANCE WILDLIFE

'POPULATIONS, WHERE FEASIBLE.

WE FEEL THAT THESE EFFORTS ALONG WITH THEIR NATURAL RIGHTS ARE
THE DEPARTMENT'S DRIVING FORCE IN AGGRESSIVELY PURSUING AND
PROTECTING ACCESS FOR THE PUBLIC, PARTICULARLY SPORTSMEN
THROUGHOUT ARIZONA. THE LIMITED UbE OF VEHICLES ON WiLDERNESS
AREAS PLACES SEVERE RESTRICTIONS ON INDIVIDUALS PURSUING
WILDLIFE. THE NECESSARY FOOD AND WATER REQUIREMENTS FOR A
SPORTSMAN TO VENTURE FROM HIS OR HER VEHICLE IN 120 DEGREE
TEMPERATURES DECREASES THEIR SUCCESS WHETHER IT BE FOR HUNTING OR
FOR PHOTOGRAPHY. THEREFORE, OUR COMMISSION AND DEPARTMENT WORKED
CLOSELY WITH THE ARIZONA CONGRESSIONAL DELEGATION AND THE BUREAU
OF LAND MANAGEMENT IN AN ATTEMPT TO OBTAIN SUITABLE CHERRY STEMS
FOR PUBLIC ACCESS. IT WAS APPARENT PROM THE MAPS THAT ALL

B
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REQUESTS WERE NOT MET. LET ME EMPHASIZE HERE THAT WE UNDERSTAND
VARIOUS REASONS FOR THIS AND THE NEED FOR ALL INTERESTS INVOLVED
TO REACH FOR EQUITABLE SOLUTIONS THAT WILL MAINTAIN THE INTEGRITY
AND INTENT OF WILDERNESS.

THE OTHER CONCERN THE ARIZONA GAME AND FISH COMMISSION AND
DEPARTMENT HAS TOWARDS WILDERNESS DESIGNATION IS ITS EFFECT ON
OUR ABILITY TO MANAGE WILDLIFE AND TO DEVELOP AND MAINTAIN

WILDLIFE HABITAT PROJECTS.

THE ARIZONA GAME AND FISH COMMISSION WORKED LONG HOURS WITH THE
DEPARTMENT AND ITS CONSTITUENTS TO DEVELOF CRITERIA THAT
SPECIFICALLY ADDRESSED OUR AUTHORITY TO MANAGE WILDLIFE, AND TO
CONSTRUCT AND MAINTAIN WILDLIFE PROJECTS ON DESIGNATED WILDERNESS
LANDS. THESE LANDS IN ARIZONA PROPOSED FOR WILDERNESS ALREADY
HOUSE PROJECTS THAT REQUIRED EXTENSIVE MANPOWER AND COUNTLESS
DOLLARS TO CONSTRUCT. THE MAJORITY OF THESE PROJECTS PROVIDE THE
KEY ELEMENT THAT LIMITS WILDLIFE IN ARIZONA'S DESERTS. WITROUT
THE ABILITY TO CONTINUE REASONABLE, COST EFFECTIVE MANAGEMENT
PRACTICES ON THESE PROJECTS, OUR HANDS WOULD BE TIED, AND THE
EXISTENCE OF MANY WILDLIFE POPULATIONS WOULD BE TERMINATED.
THERE IS CONCERN BY MANY THAT PAST AND FUTURE PROJECTS WILL BE

THREATENED WITH THE DESIGNATION OF WILDERNESS.

THEREFORE, WE WERE CONCERNED WHEN THE WILDLIFE MANAGEMENT
CRITERIA™ THAT THE COMMISSION ESTABLISHED WAS NOT ACCEPTED FOR
INCLUSION IN THE PROPOSED WILDERNESS BILL.
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THE PROPOSED LANGUAGE BEFORE YOU TODAY GIVES MANY IN ARIZONA SOME
COM?ORT. THE ARIZONA GAME AND FISH COMMISSION AND DEPARTMENT
WOULD LIKE TO REITERATE THAT WE APPRECIATE THE ARIZONA
CONGRESSIONAL DELEGATION'S ATTEMPT TO DﬁGELOP LANGUAGE THAT
ADDRESSES OUR CONCERNS REGARDING WILDLIFE MANAGEMENT ON LANDS
DESIGNATED WILDERNESS, AND SUPPORTS ITS INCLUSION IN BOTH S.B.
2117 AND H.B. 2570. WE ARE AWARE OF THE COMPROMISES THAT MUST BE
MADE WHEN BALANCING ALL INTERESTS INVOLVED, AND LOOK
OPTIMISTICALLY FORWARD IN DEVELOPING OUR WORKING RELATIONSHIP
WITE THE APPROPRIATE LAND MANAGEMENT AGENCIES. WE HOPE THAT THIS
LANGUAGE WILL BRING SOME STABILITY TO THE TERMS AND CONDITIONS
GOVERNING WILDLIFE MANAGEMENT ON ARIZONA LANDS DESIGNATED AS

WILDERNESS.

I WOULD LIKE TO TAKE TRIS OPPORTUNITY TO ADDRESS A CONCERN THAT
WE STRONGLY FEEL MUST BE RESOLVED.

IT IS NOT A COMMON PRACTICE FOR THE ARIZONA GAME AND FISH
DEPARTMENT TO ACQUIRE LANDS, WHETHER THROUGH PURCHASE OR LEASE.
BUT WHEN WE DO ACQUIRE LAND, THE DEPARTMENT STRIVES TC MAXIMIZE
WILDLIFE UTILIZATION OF THESE LANDS THROUGH ITS MANAGEMEKT
PRACTICES. THESE MANAGEMENT PRACTICES COULD VARY FROM THE

T CREATION OF A WETLAND TO THE DEVELOPMENTATION OF AN AGRICULTURAL
CROP FOR MIGRATORY BIRDS.

OUR CONCERNS AROSE WHEN WE WERE INFORMED THAT PROPOSED WILDERNESS
BOUNDARIES FOR THE ARRASTRA AMD RAWHIDE STUDY AREAS MAY INCLUDE A
PORTION OF LANDS ACQUIRED BY THE DEPARTMENT IN THE LATE 60'S.
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THE ARIZONA GAME AND FISH DEPARTMENT ACQUIRED 17,300 ACRES FROM
THE U.S5. ARMY CORPS OF ENGINEERS, KNOWN AS THE ALAMO LAKE
WILDLIFE AREA WITH THE AGREEMENT THAT THESE LANDS WOULD BE MADE
AVAILABLE FOR FISH AND WILDLIFE CONSERVATION AND MANAGEMENT
PURPOSES. THE LICENSE (NO. DACW 09-3-71-6) GRANTS THE ARIZONA
GAME AND FISH DEPARTMENT THE AUTHORITY TO CARRY OUT MANAGEMENT
PRACTICES FOR WILDLIFE. ITEM 47 ON THE LICENSE FROM THE US
DEPARTMENT OF THE ARMY DESCRIBES OQUR AUTHORITY TO PLANT AND
HARVEST CROPS, DIRECTLY OR BY SERVICE CONTRACT, TO PROVIDE FOOD
FOR WILDLIFE. THE ARIZONA GAME AND PISH DEPARTMENT IS
SUCCESSFULLY CONDUCTING A FARMING OPERATION FOR WILDLIFE NEAR
BUCKEYE, AZ, AN 1S CONTEMPLATING A SIMILAR PROJECT IN THE ALAMO

LAKE WILDLIFE AFZA WHEN FUNDS BECOME AVAILABLE.

OUR COMMISSION AND DEPARTMENT WOULD RESPECTFULLY RECOMMEND THAT
EITHER THESE LANDS BE WITHDRAWN FROM WILDERNESS DESIGNATION OR
VERBAGE SHOULD BE INCLUDED IN THE BILL TO ALLOW THE DEPARTMENT TO
EXERCISE THE LEASE AGREEMENT WITH RESPECT TO MANAGEMENT PRACTICES
TO BENEFIT ARTZONA'S WILDLIFE POPULATIONS.

I WOULD LIKE TO THANRK YOU FOR THE OPPORTUNITY TO APPEAR BEFORE
YOU TODAY, AND AGAIN THANK THE ARIZONA DELEGATION FOR THEIR
CONCERN AND EFFORTS TO INCLUDE LANGUAGE IN THE LRIZONA WILDERNESS
BILL THAT WOULD ENABLE THE ARIZONA GAME AND PISH DEPARTMENT TO
-PROVIDE WILDLIFE RESOURCES FOR THE ENJOYMENT, APPRECIATICR AND
USE OF PRESENT AND FUTURE GENERATIONS.

S
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Senator BuMpERs. Thank you both very much for your testimo-
ny, but let me ask you this Mr. Shroufe, you state here it is not a
common practice for the Arizona Game and Fish Department to ac-
quire lands whether through purchase or lease, but when we do ac-
quire land, the department strives to maximize wildlife utilization,
et cetera. These management practices could vary from creation of
a wetland and so on and so on.

You say the Game and Fish Department acquired 17,300 acres
from the U.S. Army Corps of Engineers known as the Alamo Lake
and Wildlife Area, with the eement that these lands would be
made available for fish and wildlife conservation and management
pur, . Did the State of Arizona get a fee simple title to that?

r. SHROUFE. Mr. Chairman, no, sir. We have a lease agreement
that expires in 1995, with all probability, will be renewed and ex-
tended to the Game and Fish Department.

Senator BumpreERs. Well, 1 think your lease—when does your
lease expire?

Mr. SHROUFE. In 1995, Mr, Chairman.

Senator BumpERs. Is the language in the bill that allows you to
continue your management practices there until 1995?

Mr. SHrourE. Mr. Chairman, with designation as a wilderness, a
lot of the terms in that lease we would not be able to go forward
with, especially when it addresses mechanical means of doing cer-
tain types of projects on that property and minimum tools.
b_l%enator BuwmpERrs. Did you gring this up with the authors of this

ill’

Mr. SHrRoUFE. Mr. Chairman, yes, we did.

Senator BuMPERS. What was the answer?

Mr. SHROUFE. Mr. Chairman, we were not successful in getting
the items satisfied to our wishes.

Senator BumpERs. You want this land—one of the problems that
might arise if we remove this land from this bill, it would be very
difficult to get it included later if you had a hang up with the
Corps of Engineer on your renewal, the renewal of your lease ar-
rangement. But I might be amenable—I just have to speak to Sena-
tors DeConcini and McCain about it—I might be amenable to al-
lowing you, certainly, to continue the practice you have begun
there with some investment, I take on the part of Arizona, from
now to 1995 and maﬁbe even beyond.

Mr. ShHroure. 1 think the reasons were, there is a very signifi-
cant amount of riparian habitat along these areas.

Senator BUMPERS. Is this in the Bill Williams River area?

Mr. Suroure. This is in the upper reach of the Bill Williams, yes,
the big Sandy River in particular. And our agency the Arizuna
Game and Fish Department, is an agency that is responsible and
probably, I would say, the prime agency in that State to be a pro-
tector of riparian habitats. Its the areas around those riparian
habitats that we would be looking at to enhance for wildlife pur-
poses, and not be disturbing the important riparian habitat that is
there now. And the inclusion of this area into the wilderness legis-
lation is to further protect or protect the riparian habitat.

Senator BumpeRrs. Have you seen the wildlife management guide-
lines in H.R. 2570?

Mr. SHrouUFE. Mr. Chairman, yes, we have.

5
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Senator BUMPERS. Are you satisfied with them?

Mr. SHROUFE. Those guidelines, Mr. Chairman, those guidelines
and some revisions of those guidelines, it was our request that they
be included in the statute. However, as 1 stated in my statement
here that we are satisfied that they—that those guidelines are re-
ferred to in the statute, and we feel better about that.

Senator BumpPERs. Mr. Plummer, when water rights for wilder-
ness areas were quantified under Arizona law, is the amount of
water to be quantified determined by current or future needs?

Mr. PLuMMER. Mr. Chairman, based on current needs.

Senator BumpERs. Current needs?

You indicate that the Bill Williams is the only major river with
significant Federal water rights for which there is no ongoing
stream adjudication proceeding. Do you expect there to be an adju-
dication proceeding for that river?

Mr. PrLumMMmER. Mr. Chairman, at some point in the future there
will be a need to adjudicate that river.

Senator BumpErs. Right now as I understood—was it you that
said Scottsdale has applied for an additional allocation of water?

I\ii(r. PLuMMER. Mr. Chairman, it is in my testimony. 1 did not
make——

‘;Senator Bumpers. That is not from the Bill Williams though, is
it?

Mr. PLuMMER. Mr. Chairman, Scottsdale has two activities on
the Bill Williams. One, they purchased the Planet Ranch a number
of years ago and are now using those water rights for agricultural
activities. At some point in the future, their intent is to transfer
those rights for municipal use to the City of Scottsdale. They have
also applied to the Departmentof Water Resources for all unappro-
priated water remaining in the Bill Williams River. So two sepa-
rate activities. _

Senator Bumrers. The central Arizona project people are op-
posed to that, is that right? To the Scottsdale application?

Mr. PLuMMER. To the second application, that is correct.

Senator BumpERs. Senator McClure?

Senator McCLURE. Mr. Chairman, I will have a number of ques-
tions which I will submit for response in writing. I do not want to
take .t}:ie time of the committee to ask all the questions that I have
in mind.

Mr. Shroufe, first of all, could you provide for the committee the
wildlife management program which is referred to in the House
bill and which you hope to be able to implement in the future?

Mr. SHrOUFE. Mr. Chairman, Senator, yes, sir.

Senator McCLURE. I do not want to take the position, I do not
take the position of being such a purist that I raise issues with re-
spect to wilderness management exceptions that are designed to in
any way obstruct the opportunity to pass legislation.

I do want to remind those who are listening that in the past, ex-
ceptions from wilderness management have been very grudgingly
granted. I could refer to a number of specific instances such as
Mariann Lakes in the State of Oregon, where so many people were
using the area that they needed to put in some sanitation facilities,
and they were not granted that opportunity because it was a wil-
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derltléags area and therefore, sanitation facilities should not be per-
mitted.

I made mention of the opportunity to try to continue some snow-
mobile travel in the wintertime in areas where there would be ab-
solutely no impact upon the lands and only temporary impact upon
the resources, and that opportunity was denied.

I think of a number of other pYaces in which special provisions
were requested and the committee or the Congress, in its collective
wisdom, said no.

There is a very singular directive and purpose with respect to
the management of wilderness areas, and that is that man's activi-
ties are pretty largely excluded. There have bean some other excep-
tions on the other side, as I mentioned, with respect to the area in
California, in which is a rather large, concrete dam and it is con-
tinued in its presence and its operation. And I do not think it is
totally im ible to contemplate the continuation of the use of a
pipeline. But, I just mention this because it is not automatically
granted, and it certainly is argued by some with some vehemence,
that management is anathema to the purposes of the wilderness
and I am sure we will hear that from some who, in spite of their
desire to have peogmlar support, will say not at that price.

You mentioned in your statement on page 2, public access—and
you have also indicated that in some instances-—access will be lim-
ited because not all of the existing road system will be continued.
It is not cherry stemmed by the maps, will be cut off by the bound-
aries. Am I correct? »

Mr. SHROUFE. Mr. Chairman and Senator, that is correct.
Senator McCLURE. So you understand that we are considerin,
iare%s for inclusion in wilderness which are not now currently road-

ess? -

Mr. SHroUFE. That is correct. -

Senator McCLure. Which is a little strange, if indeed manage-
ment agencies operating under existing law violate the terms of ex-
isting law to manage for wilderness those areas which are not road-

ess.

Mr. SHrRoUFE. That is right.

Senator McCLURE. But you have made your pitch to the people
who were drafting the bill, and- they have made their judgments.
And in some instances, current access will be eliminated.

Mr. SHrROUFE. Mr. Chairman and Senator, that is correct. In
some instances it will continue.

Senator McCLURE. But if it continues, it is cherry stemmed?

_Mr. SurourE. That is correct.

Senator McCLURE €ould you provide us with a specific list of
areas where current road access is eliminated? Is that a massive
job or is it relatively easy for you?

Mr. SHrRoUFE. Mr. Chairman, Senator, that would be relatively
eagi for us to do.

nator McCLURE. Would you please do that with sufficient ref-
erence to the map so we can locate it on the map?

Mr. SHROUFE. Yes sir, we can do that.

Senator MCCLURE. You also have testified with respect to the
amount of effort, money and labor that has gone into the develop-
ment of facilities for the management of wildlife, and I think you
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also used the terms to protect the continuation of certain wildlife
that are there now. Patterns do change over time, and we try to
resist those changes by manmade activities. I know in some in-
stances in the past, I do not know whether it is true in your
State—I believe it was and perhaps still is—where we put in water-
ing facilities for upland game birds and wildlife so that they could
have watering areas where water would not be provided naturally,
is that correct?

Mr. SurouFrE. That is correct.

Senator McCLURE. So-called gallinaceous guzzlers, among others,
and I assume you have some of those and some of these projected
or proposed wilderness areas?

Mr. SuroUFE. Mr. Chairman, Senator, we are referring here, ba-
sically in total, to water developments, catchments and they are for
big horn sheep specifically, not for gallinaceous birds, but for big
horn sheep. .

Senator McCLURE. How many of those exist?

Mr. SHROUFE. Mr. Chairman, I do not have a figure right now,
but I could provide that data to the committee.

Senator McCLURE. How extensive are those catchments and what
is their nature?

Mr. Suroure. They are very extensive. There has been a lot of
effort, and I spoke to public effort. We have an organization called
the Desert Big Horn Ship Society that volunteered literally thou-
sands of hours of volunteer labor and money to provide these water
developments in these areas, and many of these developments have
taken place. Some are still being planned in these areas, and they
are the life blood of those big horn sheep populations in those
mountainous, desert areas.

Senator McCLURE. If you could provide for the record a listing of
the numbers and the types of structures you are talking about.
Catchments can be anyt{ing from a depression that was dug in an
area where it would catch water to diversions in out of streams
flows into areas. I would like to have some idea of what kind of
structures, what kind of manmade or artificial catchments have
been provided.

Mr. SHROUFE. Mr. Chairman, Senator, we could do that.

Senator McCLURE. Mr. Plummer, let me start out with a rather
basic question. It has to do with philosophy rather than a specific
provision of this law or a specific application of the provision of
this law. There is pending before the Supreme Court of the United
States today, the Rockcreek case, in which a number of States have
joined together to challenge the Federal preemption on stream
flows in the State of California, which was undertaken by a ruling
of the Federal Energy Regulatory Commission. Arizona is one of
the participants in that lawsuit.

Do you not see something inconsistent with your position here,
which says you are in favor of Federal preemption, while in that
instance you are opposing Federal preemption?

Mr. PLuMMER. I am not familiar with all the details in the Rock-
creek case, but my understanding is that the issues in that case are
more fully controlling water as opposed to perhaps quantification. I
think there is a difference between those two.

e

USAV-00004759



140

Senator McCLURE. The Rockcreek case, Federal Energy Regula-
tory Commission overruled the State of California that was trying
to maintain stream flow for fish and wildlife purposes. FERC said
you do not have the authority to maintain stream flow; the Federal
Government has the authority to license projects, and if we license
Erojects that are in opposition to the maintenance of stream flow

the State of California, the State of California has to get out of
the way. .
Mr. KLUMMER. Well, I think that is correct, sir, my understand-
ing of the case. But again, I believe it has to do more with who has
the authority to issue that permit or issue the determination for
the in-stream flows as opposed to the quantification. I see the case
here in the wilderness areas, for example on the Bill Williams, in
terms of the Arizona statutes allowing the use of in-stream flows,
that they in fact, could be very close to what the wilderness values
will be. No one is arguing that we have or do not have the author-
ity or there is a conflict between the State and the Federal author-
ity in terms of setting those. It is a matter of quantification. That
is my understanding.

Senator McCLuURre. Well, assume that the Federal Government
decided that they wanted more water than you decided was appro-
priate for the same use. They said one quantity and you said a dif-
ferent quantity for the same purpose and the same use, and you
are saying under this, the Federal Government can do so?

Mr. PLumMmeRr. Under the Wilderness Act?

Senator McCLURE. Yes.

Mr. PLuMmMER. The Court of Arizona in the case that we envision
here would make that final determination in the adjudication.

Senator McCLURE. So the court would make the determination
rather than the State or the Federal Government?

Mr PrumMer. That is correct. In Federal reserved rights, that is
the way it works in Arizona. The courts determine that. Whether
Indian rights or other types of rights, the courts make that deter-
mination during the adjudication process.

Senator McCLURE. Certainly, there is a conflict between the case
in Colorado and that of the Court in the United States v. New
Mexico, 1978 case. In the latter case, the New Mexico case, the
court limited the reserved right to the primary purposes of the res-
ervation.

Would current case law on implied rights not provide more cer-
tainty to the State of Arizona with respect to BLM wilderness than
would the language of this legislation?

Mr. PLuMmMeR. It is very difficult to tell—definitions are always a
problem in these sorts of pieces of legislation. But I'm not certain
that when [\;ou look at the case law, whether that would have more
certainty than some other process. Ceriainly, it can be argued as
you go through the quantification that in-stream flow may be the
total amount or maybe wilderness values require some additional
tyg of water.

nator McCLURE. That is a matter of judgment, is it not?

Mr. PLuMmMER. That is correct.

Senator McCLURE. And you are going to give that judgment to
the court under whatever guidelines there are. The New Mexico
case laid down some guidelines. What this statute does is to set a

v
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new process without the same guidelines that the court set down in

the New Mexico case. I would submit to you, then, there is at least
an area of uncertainty in the court's rule on this language, which
might vary greatly from what the court said in the New Mexico
case.

Mr. PLumMER. That could happen. We would hope that the
courts would accept the determinations by the department under
the in-stream flow determination. -

Senator McCLURE. By the Department of the State agency?

Mr. PLuMMER. That is correct.

Senator McCLURE. When you say by the department, there is a
Federal Department, too.

Mr. PLuMMER. When I refer to the department it is the Depart-
ment of Water Resources. I will use DWR from now on.

Senator McCLURE. I understand. -

Mr. Shroufe, in the State of Arizona involved here are there live
streams entering and leaving proposed wilderness areas?

Mr. SHRoUFE. Mr. Chairman, Senator, the Bill Williams, I be-
lieve, would be the only one in the wilderness areas associated with
it, as far as entering and exiting. Most of the other areas, I believe,
and I would have to check and get back with the committee, these
areas are on mountain tops, so that would be at the upper reaches.

Senator McCLURE. But there could be live streams exiting from
the proposed areas, is that correct?

Mr. SHROUFE. There could be. Perhaps Mr. Plummer could better
answer that question.

Senator McCLURE. Let me ask this question as a hypothetically.
If there are such live streams that either cross the boundary going
in or cross the boundary going out, under either circumstance,
would your department be concerned about various kinds, not just
fish within the streams that might go back and forth across the
boundary?

Mr. SHROUFE. Mr. Chairman, Senator, yes. We would be con-
cerned if that was the case. ,

Senator McCLURE. And is it not possible that the Federal Gov-
ernment in the management of a wilderness area or somebody on
behalf of an interest, not just the Government, would assert that
the reservation of waters within the wilderness boundary also im-
plied the protection of the naturally occurring biota in that
stream?

Mr. SHROUFE. Mr. Chairman, I believe that would be correct.

Senator McCLURE. And if that is correct that that reservation of

right in the statute might be or could be construed to follow that
biota wherever it was, outside as well as inside the boundaries of
the wilderness area?

Mr. Suroure. Mr. Chairman, Senator, outside the wilderness
area, I am not sure if I could extend that argument.

Senator McCLURE. One of the concerns that I had in the Wash-
ington instance, which was in the Olympic National Park, there
are short streams that originate within the park and flow into the
ocean. And certainly one of the naturally occurring features of the
gark are the fish within that stream. At a total preemption of

tate law on behalf of the water within the parks, can be argued to
include the biota—the naturally occurring biota in that stream,
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and if actions with respect to the stream outside the park inter-
fered with what otherwise would be naturally occurring within the
park, that there would be assertion of Federal preemption outside
of the park as well as inside the park in order to protect those fea-
tures that are inside the park. Is that not a-possibility?

Mr. SBROUFE. That could be a possibility under that scenario.

Senator McCLURE. And if you have live streams in the State of
Arizona in which whatever might move back and forth across the
boundary, if there were such an assertion that would be 2 matter
of concern to you?

Mr. SHROUFE. Yes.

Sen%tor McCLure. Mr. Plummer, would it be a matter of concern
to you?

Mr. ProumMeRr. If we had as much water as the Olympic Penin-
sula, we would have a different problem in Arizona. Most of our
streams—-—

Senator McCrure. You would have more people living there, too.

Mr. PLUMMER. Most of our streams are very sporadic in terms of
flow, and very, very few run year round. So most of the time I
think the types of examples and questions you have asked probably
are not applicable. Bill Williams certainly is one of the differences.

Senator McCLURE. I am not certain of the answer to this ques-
tion. Let me speculate for just a moment, however. With respect to
a Federal preemption for purposes of this act, in which you have
established a Federal reservation on certain matters—a Federal
preemption, not just a reservation, that might be asserted to inter-
fere with prior rights. And what I am suggesting is the possibility
that under the language written in the bill, somebody could assert
the Federal preemption and condemn prior rights to satisfy the
Federal preemption. Is that a possibility?

Mr. PLUMMER. The only circumstance that I could think of where
that could become an issue would be if a senior right holder
wanted to change his right to perhaps some other location or some
other use. .

Senator McCLURE. Currently under State law, there could be a
contest with respect to the change in the point of use or the pur-
pose of use?

Mr. PLumMER. That is correct.

Senator McCLURE. But I am not referring to that. I think that is
clearly the case. I am just wondering if—and you recognize that as
a possibility under this law and under the language in this statute.
I am addressing myself to the different situation in which there are
prior rights that conflict with the quantity reserved under the stat-
ute, and whether or not somebody asserting the Federal purpose
theory could come in and say yep, the statute gives us a right to
the water for that use. Now we will condemn prior rights in order
to satisfy the water reserve under this statute. Would that be a
matter of concern to you?

Mr. PLuMMER. Senator McClure, 1 do not believe that will
happen, but obviously, we cannot predict what courts might do.
But with the dates of priority being different, our assumption is
and our belief is, as we proceed through our management of the
water rights, that the senior right holder has the advantage.
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Senator McCLURE. You are familiar with the principle of law
that the Federal Government can take property?

Mr. PLUMMER. I am familiar with that, sir.

Senator McCLURE. And the right to use water is under our law
}n quaho, a property right. Is it a property right under Arizona
aw?

Mr. PLUMMER. Yes, sir.

Senator McCLURE. Then it is not impossible for the Federal Gov-
ernment to take water, is it?

Mr. PLuMMER. But only through the condemnation process.

Senator McCrure. Through the condemnation process. Now,
would you be comfortable with the notion that the Federal Govern-
ment might, in order to carry out the purposes of this act, condemn
water in Arizona? )

Mr. PLumMER. That is a question I had not focused on. I do not
know if I would be concerned. We take the position in Arizona,
that water goes to highest and best use, except as it relates to in-
stream flows. If the Government came in and wanted to condemn, 1
expect it depends on who is being impacted. And if the condemna-
tion of certain rights impacted some third parties, we would have
to look at that very carefully. 1 do not know right now if I could
project how we would turn out on one like that.

Senator McCLURE. Certainly, there are positions under State law
for the highest and best use and the conversion from one use to
another, even against the right of a prior user. It is true under
Idaho statute; I assume it is similar under Arizona statute. And I
am not talking about whether or not they would do it pursuant to
the State law. I am talking about whether they would do it under
the authority of the statute that we pass that Ereempted State law.

Mr. PLuMmMER. I do not have an answer for that, sir.

Senator McCLURE. If you, after thinking about it, wish to express
some opinion, I would invite you to do so. I am not certain that I
can see that under the statute that that is likely, but I can con-
ceive of it being an assertion being made by someone who says, we
created rights under this statute, knowing that there was not
enough water there to fulfill those rights, but we granted the Fed-
eral Government a greemptive right, and arguing that since the
Congress surely could not have been intended to do a useless thing,
we must have intended to create in the Federal Government the
authority to take water now applied to other uses to satisfy the
rights set forth in this statute. And I do not think that is a far-
fetched hypothesis, but if you are concerned and others are con-
cerned, we ought to at least say whether we want that to happen
or whether we do not want it to happen. .

Mr. PLumMER. I will get back to the committee on that.

Senator McCLURE. Thank you very much, Mr. Chairman. 1 will
subm(ilt the balance of my questions in writing for response to the
record.

Senator BumpERs. First of all for the record, I want to say I am
just having so much fun I can hardly restrain myself.

Laughter.]
nator BumpERs. There was a time when Senator McClure an-
nounced he was not going to run again that I was actually sad.

{Laughter.]

LA
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Senator BumMpERs. That has long since passed.

Senator Wallop.

Senator WaLrop. Mr. Chairman, I have a number of questions
that I would like to submit. Unfortunately, I have a vote in the
Armed Services Committee. But Mr. Plummer, let me plant a part-
ing thought in your mind. You said throughout your statement and
vour responses to Senator McClure, you do not believe it will
happen, I assume that it will not in all probability—in all likeli-
hood, will satisfy the need.

Those are not very certain statements when you are dealing with
water, and I just wondered why it would be that you would feel
comfortable with assuming that they will not, or in all likelihood
they will not, ¢¢ have confidence that they may not, or do not be-
lieve that that v/ill happen, when you could satisfy it under Jaw in
the passage of this thing. I mean, you are ceding to the Federal
Government the sovereign power of the State of Arizona, and I do
not understand why you would do that when it is not necessary to
provide the very protection that——

Senato. Bumpers. We fought a civil war over that point.

Senator WaLLop. Exactly. But this exists now and there is no
need for him to give it up. I mean, you might just as well have an-
other war rather than just surrender it.

Mr. PLuMMER. Well, Senator, a lot of the provisions of this bill,
the House bill as passed, as Senator McCain and Senator DeCon-
cini mentioned, are the results of negotiations. We are comfortable
with the results of those negotiations.

In particular, in the reference to the—and in all likelihood, state-
ment that I made, was specifically in reference to the in-stream
flow issue, again. We feel very confident that because of the nature
of our territory in Arizona, the types of land that water passes
through, that the in-stream flow right, when granted—if granted in
some cases, but we have already issued some in-stream flow -
mits—that that would take care of the wilderness water rights. .
And we are so satisfied that those two definitions are likely to be
so consistent that no matter if it is finally decided later in adjudi-
cation, we are comfortable with that.

Senator WaLLor. That is not the position that Arizona took in
Arizona versus California. And you state in here that the Bill Wil-
liams is not ripe for general stream adjudications since there are
no large scale unquantified Federal reserve water rights and there
is still unappropriated water available. I assume that you would
agree that this situation would certainly be altered if this legisla-
tion is enacted, which would leave an unquantified Federal reserve
right for unspecified purposes and perhaps no further unappropri-
ated water.

Mr. PLuMMER. Well, as 1 said, we believe that with the BLM ap-
plication for an in-stream flow right in the area of the wilderness
that when we evaluate that permit and assume that we grant it,
that will take care of the wilderness water right. We do not see
much inconsistency.

~ Senator WaLLoP. Again, I just forgot to tell you, and I am sorry
we do not have time to devefop this further now, but that is not a
very sound assumption just based on the history of wilderness ad-
ministration and the pursuit of rights through the courts. That is
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just not the way people have behaved, you know, and I do not see
anything on my radarscope that-thinks that people are not likely
to gather under wilderness everything that they can stuff into it. It
has just been our experience. -

And maybe that is what Arizona wants, but why would you do
it? Why would you cede to the Federal Government that power
when you would still have the ability to control it under State law,
which is not anathema to the whole concept.

The suggestion was that we ask if the Governor could sign off on
this legislation. Has the Governor signed off on this legislation?

Mr. PLumMER. The Governor supports the wilderness bill.

Senator WALLop. Let me just finish one thing here, dealing with
the Colorado—okay, the legislation claims a reserved right for wil-
derness in several wildlife refuges. What additional quantities of
water do you believe will be necessary for these wildlife refuges?
- Mr. PLUMMER. I do not believe—well, it depends on the wildlife

refuge, but those along the river, I do not think they are going to -
need any additional water.

Senator WaLLor. With respect to Havasu Refuge, what appurte-
nant waters have not already been fully appropriated for the
refuge?

Mr. PLumMER. There is a water right that exists out of the Colo-
rado River for the wildlife refuge.

Senator WaALLop. That is the source of my question and worry, I
think. Unless you are suggesting to this committee that that re-
served right is meaningless, are you not inviting the court to reach
beyond the boundary of the wilderness to impose a flow require-
ment on the Colorado?

Mr. PLuMMER. | suppose that is a possibility, and I think given
choices we would prefer to see some specific language that makes it
clear that there is no intent to usurp the law of the river and all
the operations that exist on the river.

Senator WALLOP. Because to the extent that some court does find
that the reserved right might imply an intent to affect the Colora-
do, the next question would obviously be, if Arizona is prepared to
agree that any such Federal reserved right must be set aside solely
from Arizona’s allocation of water in the lower basin.

Mr. PLumMER. Even though in the other case that I mentioned I
am satisfied with the likelihood part of it, on this one, I am not so
sure because the Colorado River is very, very critical to the State
of Arizona. And not knowing what courts might do with that par-
ticular part of it, I would say it would be well to clarify that very
speci‘ically. .

Senator WaLror. Could we then invite you to work with us on
doing that, because that whole lower basin, we do not need to have
it become unravelled with one or several wilderness bills. And

- clearly, it is not the intent to do that.

Mr. PLuMMEeR. That is correct.

Senator WaLLor. Would you work with us on that?

Mr. PLUMMER. Yes.

Senator WALLop. Mr. Chairman, I have several other questions
that ﬁerhaps we could submit. Then they might require a little re-
search and would get us to the same kind of point of understanding
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of what it is that Arizona really wants to have happen so that we
can see if we can achieve it.

Senator BumPERS. Thank you very much Senator Wallop.

And gentlemen, thank you for your patience and thank you for
being with us this afternoon.

Senator McCLURE. Mr. Chairman, while the next panel is coming
up, and I will not delay these witnesses leaving, I would like to
make a brief statement for the record with respect to a comment I
made a moment ago. I do not want anybody to construe my com-
ments with respect to the stream flows of the Olympic National
Park as indicating my expectation that such as assertion of right
would be made or that it was supported by congressional action.
On the contrary, I do not believe that it was the intention of Con-
gress. and Senator Evans stated on the record it was not his per-
sonal intention or belief that we give rise to such claims, but I have
seen some claims made that I had not thought anybody could possi-
bly dream up, but they did.

Senator Bumpers. Thank you.

The last panel is Mr. Friesner, Arizona Wilderness Coalition; Mr.
James W. Norton, Southwest Regional Director of the Wilderness
Society; Mr. George G. Byers, Director, Public Affairs, Sante Fe Pa-
cific Minerals Corporation; Mr. Larry Adams, Arizonans for Re-
sponsible Wilderness; Mr. Jeff Menges, Arizona Cattle Growers As-
sociation.

Mr. Menges, I am advised that you have a 5 o'clock flight and
would like to go first. We would be pleased to accommodate you
and so please feel free to commence your testimony.

Let me also state for the panel that I have to leave at about 25
after. I am going to try to get back before the panel concludes, but
Senator McClure will take over at that point. Please proceed.

STATEMENT OF JEFF MENGES, ARIZONA CATTLE GROWERS
ASSOCIATION

Mr. MeENGEs. Mr. Chairman, members of the committee, my
name is Jeff Menges. I am a cattleman from Morenci, Arizona. I
am also a Vice Chairman of the Public Lands Committee of the Ar-
izona Cattle Growers Association.

I appear before you today on behalf of our association, the Public
Lands Council, the National Cattlemen’s Association, American
Sheep Industry and Association of National Grasslands to express
our concerns about S. 2117, the Arizona Wilderness Act of 1990.

In any wilderness legislation that may be enacted we strongly
support the provisions in this bill which release wilderness study
area lands that are not designed as wilderness back into multiple
use management.

We also support the language in S. 2117 which _clearly states that
it is not the intent of Congress to create wilderness buffer zones.
We strongly urge the committee to require that grazing interests
are represented on advisory boards or committees that may be es-
tablished and particularly for the Gila Box National Conservation
area.

Our paramount concern is water and the provisions in this bill
for Federal reserve water rights. Both Senator DeConcini and Sen-
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ator McCain expressed the lack of agreement within the Arizona
delegation on the issue of reserve water rights language contained
within the bill. Just as buffer zones and release language are spe-
cifically addressed within the bill, we would like specific language
addressing water rights, quantifications and filings to be addressed
in the bill itself.

It is our policy that Congress recognize State water rights. We do
not support the concept of Federal reserved water rights for wilder-
ness areas.

We believe the designation of federally reserved water rights for
the propesed Arizona wilderness areas and the Gila Box NCA will
thirow an unfair cloud on current uses and possible future uses of
lands upstream and downstream of the various wilderness designa-
tions. The bill instructs the Secretary to file for quantification of
these water rights in the appropriate stream adjudication. It also
acknowledges that existing water rights may very well fulfill many
if not all of the purposes of the designated wilderness.

The bill fails, however, to give the Secretary a point in time to
quantify the water rights to be claimed in the adjudication where
one exists. It also fails to J)rovide a mechanism for water quantifi-
cation where no current adjudication is proceeding.

We believe the legislation should require the Secretary to file for
water rights with the Arizona Department of Water Resources and,
where relevant, in-stream adjudications that are ongoing in Arizo-
na courts. In those filings, by the very nature of them, the Secre-
tary would be required to quantify any additional water rights not
already federally owned that would be necessary for accomplishing
his responsibilities for these wilderness areas.

Under Arizona law the Secretary would be required to specify
amounts of water to be used and each area would receive a priority
date as of the date of filing. A logical assessment of current re-
quirements could then be made. Future requirements for water use
would be filed for with a reasonable time frame as such needs are
identified. Without this latter mechanism to deal with future water
rights needs, the Federal water rights that are now reserved in S.
2117 will remain a cloud on water uses for an extended period of
time until the Secretary quantifies not only existing but possible
contemplated future uses of water. This is both unnecessary and
unfair to the citizens of Arizona who need to know what water
rights are theirs and what water rights belong to the Federal Gov-
ernment. Paramount Federal interest in managing these wilder-
ness areas will not, in any practical sense, be impaired by reliance
upon Arizona law for possible future water uses.

If Federal water rights are to be part of the Arizona wilderness
designations, we believe it is essential to have certainty as to the
priority date and the amount of water uses that will be associated
with these wilderness areas.

The Secretary should be required to quantify the Federal claims
for the wilderness designation based on existing water use require-
ments as of the effective date of the act. In addition, any future
water uses that may be identified must be filed under Arizona law.
This would give both the Secretary and the court a finite yardstick
from which to measure these reserved water rights without leaving
in limbo the yet to be identified future water uses. This require-
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ment would also nrevent the Secretary from having to instruct his
current staff to guess with generosity on possible future uses in
order to meet the quantification mandate of this bill in current
pending Arizona State court adjudications.

Water and its use has always been one of the most critical areas
of concern to Arizona and its people. Without certainty as to the
priority date and the amount of water designated by this act, we
will face the same uncertain future that has befallen others in at-
tempting to deal with unquantified reserved water rights associat-
ed with Indian reservations. Recognizing the inequity of this latter
situation, the Bush administration has pushed for negotiated settle-
ments of Indian water rights in Arizona as a way of removing the
cloud that currently hovers over our water supply. If this bill
merely mimics this situation, it only serves to perpetuate and en-
large that cloud. The adjudication process will take a decade or
longer, and many of these areas will not be adjudicated until even
after that. S. 2117 needs a mid-course correction to provide mecha-
nisms for achieving certainty in these water claims now.

Thank you for this opportunity.

[The prepared statement of Mr. Menges follows:]
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TESTIMONY
by

Jefl Menges
Morenci, Arizona

on behalf of the
ARIZONA CATTLE GROWERS' ASSOCIATION,
and also on behalf of
THE PUBLIC LANDS COUNCIL,
NATIONAL CATTLEMEN'S ASSOCIATION,
AMERICAN SHEEP INDUSTRY ASSOCIATION,
and
ASSOCIATION OF NATIONAL GRASSLANDS

before the

United States Senate
Senate Energy and Natural Resources Committee
Public Lands, National Parks and Forests Subcommilitee

April 6, 1990
on
8.2117

The Arisona Wilderness Act of 1960

The Arizona Cattle Growers' Associallon represents more than 2000 beef cattle producers
throughout the slate of Arzona. The Public Lands Council represents the 31,000 western
ranchers who graze catile and pheep on federul lands in 14 western states, and coordinates the
public land policics of the National Cattlemnen's Assoclation, American Sheep Industry
Association and the Assoclation of Natonal Grasslands. The National Cattlemen's Association
is & non-profit trade association representing approximately 230,000 professional catilemen
throughout the nation, inchuding individual members, 48 afllliated state cattie associations,
and 23 affillated national breed organkzations. The American Sheep Industry Association
represents the nation’s 113,000 lamb and wool producers, including 38 state organizations,
associated organizations and companies, and individual nxembers. The Assoctation of National
Grasslands represents appraximately 4,000 ranch families who graze Lvestock on National
Gresslands in North Dakota, South Dakota, Wyoming, Colorado, and Nebraska.
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M. Chairman, members of the ccmmitiee, my name s Jefl Menges. I am a cattleman from Morenct,

Arizona and also Vice Chairman of the Public Lands Committee of the Arizona Cattle Growers®
Assoctation. I appear before you today on behalf of our Association, the Public Lands Councl,
Nattonal Cattlemen's Assoclation, American Sheep Industry Assoctation and the Adsoclation of
National Grasslands to express our concerns about S, 2117, the Arizona Wilderness Act of 1990.

I will take a moment to note that in any wilderness legisiation that may be enacted, we

strongly support the provisions in this bill which release wikierness study area lands that are

not designated as wilderness back into multiple-use management. We also support the language
in S. 2117 which clearly states that It 1s not the intent of Congress to create wilderness

buffer zones. We strongly urge the committee to require that grazing fiterests are represented
on any advisory boards or commiitces that may be established and particularly for the Gila Box
National Conservation Area.

Due 10 our time knutations today, I will not dwcll on the excessive amount of land that is

proposed for wilderness designation tn this bill, the management problems that will result, or —
the unnecessary impediments to multiple-use management that S, 2117 presents. Our concerns on
these matters will be expressed by Mr. Larry Adams who is speaking today for Arizonan's for
Responsible Wilderness. a coalition to which we belong.

‘ Our paramount concern iy water and the provisions in this bill for federal reserve water

rights. Both Senator DeConcind and Senator McCain expressed the lack of agreement within the
Arizona delegation on the issue ol reserve water rights language contained within the bill.

Just as buffer zones and release language are specifically addressed within the bill, we would
like specific language addressing water rights quantifications and filings to be addressed (n

the bill itself.

It 1s our policy that Congress recognize state water rights, We do not support the concept of
federal reserved water rights for wilderness arcas.

We belteve the destgnation of federally reserved water rigiils for the proposed Arizona
wilderness areas and the Gila Box NCA will throw an unfair cloud on current uses and possible
future uses of lands upstream and downstream of the various wildemess designations. The bill
instructs the Secretary to file for quantification of these reserved rights in the appropriate
stream adjudication It also acknowledges that existing water rights may very well fulfill

many, If not all. of the purposes of the designated wilderness. The bill fatls, however, to

give the Secretary a point {n time to quantify the water rights to be clatmed in the

adjudication where one exists. It also fafls to provide a mechanism for water quanttfication
where no current adjudication is proceeding,

We believe the legislation should require the Secretary to file for water rights with the
Arizona Departinent of Water Resources and, where relevant, in stream adjudications that are

ongoing In Arizona courts. In those fllings, by the very nature of them, the Secretary would .

be required to quantify any additional water rights not already federally owned that would be
necessary for accomplishing his responsiblilities for these wilderness areas.
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Under Arizona law, the Secretary would be required to specify amounts of water to be used and
each area would recetve a priority date as of the date of fliing. A logical assessment of

current requirements could then be made. Future requirements for water use would be filed for
within a reasonable time frame as such needs are identified. Without this latter mechanism to
deal with future water right needs, the federal water rights that are now reserved in S. 2117
will rematn a cloud on water uses for an extended period of time until the Secretary quantifies
not only existing but possible contemplated future uses of water. This is both unnecessary and
unfair to the citlzens of Artzona, who need to know what water rights are thetrs and what water
rights belong to the federal government. Paramount federal interest in managing these
wilderness arcas will not, in any practical sense, be impaired by rellance upon Arizona law for
possible future water uses,

If federal water rights are to be part of the Arizona wilderness designations, we believe it is
essential to have certainty as to the priorify date and the amount qf water uses that will be
associated with these wildemness areas. The Secretary should be required to quantify the
federal clatms for the wildemess designation based on existing water use requirements as of

_ the effecttve date of the Act. In addition, any future water uses that may be identtfled must
be flled under Artzona law for any future. This would give both the Secretary and the court &
finite yardstick from which to measure these reserved water rights without Jeaving in ltmbo the
yet to be identifled future water uses. This requirement would also prevent the Secretary from
having to instruct his current staff to guess with gencrosity on possible future uses in order
to meet the quantification mandate of this bl in current pending Arizona state court
adjudications.

Water and its use has always been one of the most critical areas of concern to Arizona and its
people. Without certainty as to the priority date and amount of water use designated by this
Act, we will face the same uncertain future that has befallen others (n attempting to deal with
unquantified reserved water rights associated with Indian Reservations. Recognizing the
mequity of thia latter situation, the Bush Administration has pushed for negotiated
settiements of Indian water rights tn Arizona as a way of removing the cloud that currently
hovers over our water supply. If this bill merely mimics this situation, it only serves to
perpetuate ana enlarge that cloud. The adjudication process will take a decade or longer and
many of these areas will not be adjudicated unlil even after that. S. 2117 needs a mid-course
correction to provide mechanismns for achieving certainty in these water claims now.

Thank you for the opportunity to appear here this afternoon and present this testtmony. S, 2117

5
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Senator BuMmpPERs. Thank you. And if you need, you may be ex-
cused.
Mr. Friesner.

STATEMENT OF CRAIG FRIESNER, ARIZONA WILDERNESS
COALITION

Mr. FriesNer. Mr. Chairman, member of the commitiee, good
afternoon. My name is Craig Friesner, and I live in Kingman, Ari-
zona, and I am speaking today on behalf of the Arizona Wilderness
Coalition.

I have a copy of the coalition’s statewide wilderness proposal.

First, I am proud to represent and speak for the Arizona Wil »r-
ness Coalition. The coalition in my mind has been the driving f ce
for the wilderness preservation movement in Arizona for some
years.

Second, I have a sense of anticipation for the imminent passage
of this Arizona wilderness bill.

Literally millions of acres of some of the best wilderness any-
where will now be preserved as part of that national treasury
which is the wilderness preservation system.

Finally, I admit to a sense of frustration. While this bill is a good
and workable political compromise, it falls far short of a great wil-
derness bill which would do justice to the many areas deserving of
protection in Arizona. ,

Even so, the coalition extends its thanks and appreciation to Sen-
ators McCain and DeConcini and their staffs for their many hours
of dedicated labor as they struggle to reach a consensus in this
arena of widely diverse views and emotions.

Likewise, the Arizona delegation and their staffs on the House
side are to be commended for their similar efforts. I would also like
to extend my personal thanks to Jim Norton of the Wilderness So-
ciety and Rob Smith of the Sierra Club who gave energy, wisdom
and resources to the coalition’s efforts.

The Arizona Wilderness Coalition supports this bill. It obviously
falls short of our recommendations, but we recognize the political
realities which constrain our delegation.

I would comment generally on two aspects of the bill. The water
rights language as proposed in the House is acceptable to the coali-
tion. We are advised by competent legal counsel that this language
merely codifies existing Arizona law. The wildlife management lan-
1guaa\ge, for similar reasons, as proposed is also acceptable to the coa-

ition.

As to a few of the included areas, I have these brief comments.
Regarding Upper Burro Creek, the coalition urges that it is critical
to include the upper areas of Goodwin Mesa. This is important
habitat. It will be the only BLM wilderness which supports a
native population of chihuahuan pronghorn. It also includes a
large area of semi-desert grassland.

We also endorse the proposed additions that the BLM is making
for this wilderness area. I am referring to the Negro Ed area.

As to Cactus Plain, we would urge that the congressionally desig-
nated wilderness study area be made as large as possible and espe-
cially to include those sections to the northwest which are under

<
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consideration as a protected natural area. These include a linear
dune field in the Black Peak sand dune area.

As to the Gila Box National riparian conservation area, we
would urge that these provisions be left intact. We would have pre-
ferred wilderness designation here, but we believe this proposal
will provide much needed protection to this remarkable area. We
believe a unique set of circumstances came together here in this
situation to allow this resolution.

I would like to return briefly to my theme of frustration. The Ar-
izona Wilderness Coalition in their statewide proposal recommend-
ed over 4.1 million acres of public land to be designated as wilder-
ness. This compromise bill calls for less than 2.5 million acres. The
Arizona Wilderness Coalition has earned respect for being in-
formed, hardworking and respectful of the competing values in-
volved in the wilderness designation controversies.

The question has to be asked of how to account for this disparity
in acreages. Has the AWC gone off the deep end and proposed that
everything in sight be designated as wilderness? Or has Arizona's
delegation succumbed to the pressure of the various foes of wilder-
ness to the point of trimming their proposal to a least objectionable
standard?

I submit to you that the latter question strikes closest to the
heart of the matter. To be sure, Arizona’s delegation has been beat
over the head by cattle growers, miners, off-road vehicle enthusi-
asts, hunters and any number of other groups that see wilderness
designation as a threat to their perceived prerogatives on public
land. Quite clearly, too, Arizona’s delegation has been beat over the
head by a variety of wilderness enthusiasts. Surely the Arizona del-
egation must be reeling.

I would call upon those members of Congress from States other
than Arizona to now bolster Arizona’s delegation in its efforts to
preserve this national heritage for these lands belong to all the
nation. I would venture a guess that virtually even member of Con-
gress has visited Arizona, and I would guess also that those mem-
bers who have been to Arizona know it to be special, remarkable,
unique and incredible.

The leading newspapers of Arizona have recommended generous
wilderness designations consistent with the AWC proposal. Even
the prestigious Arizona Highways Magazine urges that the AWC
proposal is more appropriate than the Senate bill of last year or
even Congressman Udall’s proposals of last year.

According to a recent poll there is overwhelming popular support
in Arizona for wilderness designations. There should be dramatic
additions to this bill and certainly no deletions. I will make refer-

- ence to those areas mentioned in my written comments, and thank
~ you for your time.

[The prepared statement of Mr. Friesner follows:]
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Arizona N
Wilderness Coalition

2127 E, Osborn, Phoenix, AZ 85016

STATEMENT OF CRAIG FRIESNER FOR THE ARIZONA WILDERNESS COALITION
BEFORE THE SENATE SUSCOMMITTEE ON PUBLIC LANDS, NATIONAL PARKS
AND FORESTS RECARDING THE ARIZONA WILDERNESS ACT OF 1990, S 2117,
AND HR 2570 AND HR 2571, APRIL 5, 1990, WASHINGTON, DC.

Mr. Chalrman and members of the Subcommittes, mny name is Cralg
Friesner and 1 live in Kingman, Arizona. 1 am speaking today as
a member of the executlve committee of the Arizona Wilderness
Coalition, which advocates wilderness protection on behalf of 39
recreation, environmental and civic organizations in our state.

For years the Coalition, its supporting groups and countless
individuals have worked with the Fish and Wildlife Service and
the Bureau of Land Management on wilderness proposals for
deserving areas under those jurisdictions. The Coalition
published our recommendations for wilderness in our state's
desert areas in December, 1987. I would like tec submit a copy of
our proposal to the Subcommittee.

The Coalition proposed wilderness designation for 4 million acres
of primarily BLM and national wildlife refuge lands. Also
included were some contiguous national forest lands, a few other
Forest Sarvice areas mandated by Congress for additional
wilderness study and some stream stretches which warrant
designation as wild and scenic rivers. Obviously the legislaclon
before this Subcomnittee does not include everything we think
merits protection. However, we support S. 2117 and its House
companion measures, HR 2570 ahd HR 2571, as important and
positive steps in protecting Arizona's desert wildland hericage.

We are especially pleased to see that this legislation includes
wilderness designation for most of the arsas with major streams
flowing through them. As you can imagine, flowing water is
literally the lifeblood of the desert ecosystem and is a great
attraction for the recreational user as well. This is why we

have strongly supported a federal reserved water right for these
areas. We are satisfied that the language proposed by Congresman
Rhodes as an amendiment to HR 2570 and approved by the House

before final passage of the bill meets Arizona's needs and is
consistent with the purposes of the National Wilderness Preservation

System. We urge the Subcommittee to adopt this language for S.
2117.

e
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Ve also note that the provisions dealing with wildlifs management
in wvildarness remain consistent with the Wilderness Act and
established policy which has been agreed to by both the relevant
federal agencies and the state wildlife agencies through their
i{nternational association.

One area waich was particularly controversial was the Gila Box,
near Safford. While we still believe that wilderness would have
besn the wost appropriate designation for this area, we reccgnize
that the proposed National Conservation Ares fincludes important
land outside the BLM wilderness study area boundary and mandates
strict management criteria vhich should protect the remarkable
“river and wildlife values here. In this unique instance, the
proposed NCA designation is a responsible coopromise.

The greatest difference in acreage between the House bills and
the Senate bill as originally introduced last spring was on the
wildlife refuges. We have long felt that the Cabeza Prieta and
Kofa refuges in particular would be some of the most pristine
and extraordinary additions to the wilderness systea possible.
We worked diligently with Senators DeConcini and McCain to
resolve the special situation of military overflights at Cabeza
Prieta and to identify an acceptable selection of road corridors
at Kofa. Thanks to their hard work and leadership, compromises
vere found which allowed these two magnificent areas to be saved
for the future. We recommend that the Subcommittee adopt the
provisions of HR 2571 as passed this past Tuesday by the House.
That bill contains wilderness boundaries coas{stent BLM and Fish
and Wildlife Service testimony, and it make: the water rights language
consistent with the House-passed BIM wildeiness bill, HR 2570.

The largest area remaining under wilderness study is a most
unusual place. The Cactus Plain sounds harat. but in fact 1t s
home to a variety of plants and snimals, including the scaly
sandplant, a csndidate for federal threatened or sndangered
species status, and the Mohave desert fringe-toed lizard, a
atate candidate specles for threatened status. This area
includes the most extensive sand dune ares in Arizona, and nine
sections of land in the northwest corner of the original BIM
wilderness study area are proposed for a State Natural Area to
protect the best of the natural values here. We would like to
work with the Subcommittee and Senators DeConcini and McCain to
sake surs that as much of the proposed natural ares 1is included
within the final wilderness study area boundary. Ve also urge
that this area be put off-limits to ..l-road vehicle use and
aining activity during the wilderness study period to preserve
the delicate plant and animsl communities.

Upper Burro Creek {s proposed for wilderness in this legislation,
but it is important that the final boundary retain the semidesscrt
grassland area on Goodwin Mesa in the northwest par® of the area
This was the only BLM wilderness study area in Ari:zona with a
native population of Chihushuan pronghorn, a state threatened
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species. The BLM has proposed adding aome additional acreage to

.their original WSA boundary in the Negro Ed area which is now in

fedaral owvnership, and we support this strongly.

Thers are some special areas which are not proposed for
designation {n this legislation despite their outstanding
wilderness values, thelr lack of substantive conflicts and the public
support that they have. The Little Horn Mountains, East Clanton
Hills and Face Mountain would round out an ecological complex
that {s now anchored only by the proposed Eagletails wilderness.
Ragged Top is supported by the Mayor of Tucson and the Pima
County Board of Supervisors as well as a variety of citizens who
want to save this extracrdinary botanical area as Tucson grows in
the future. Lower Burro Creek needs to be protected as a year-
round riparisn area and as the primary recreational resource
serving BLM's popular campground along the creek, Saddle-
Mountainsis a landmark and prime recreational site for the
coomunity of Tonopah and its many visitors. Crossman Peak near
Lake Havasu City and the Ramparts area near Meadview, both areas
close to where I cuse from, deserve protection to preserve the
environmental and scenic values so many people are moving to
northwest Arizona to enjoy.

We urge this Subcomaittee and Senators DeConcini and McCain to
cons{der adding these areas into the final wilderness package.
1£ this i{s not possible, then we would like to work with our
Senators and this Subcommittee on ways to sssure that the
important environmental values {n these areas are recognized and
saved.

In closing, I would like to thank the Subcommittee for the
opportunity to be here today. I would also like to acknowledge
and thank our Arizona Congressional delegation, and especially
our Senators Dennis DeConcini and John McCain for working so hard
towards & wilderness bill vhich will serve Arizona well. 1 think
the future will judge these efforts very favorably. Thank you.

Wl o .
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CITY OF TUCSON
OFFICE OF THE MAYOR
Ay
THOMAS J. VOLGY
waron February 13, 1990 TUC oMt 18y Torzn

1
: Senator Dennis DeCongcini

U. S. Senate

328 Senate Hart Office Building

Washington, D. C. 20510

Dear Senator DeConcini:

I am writing to urge you to ensure that Ragged Top is included in the
Arizona Wilderness Bill. As you may know, the recent House Bill does not
in_\l:cl’ude Ragged Top in its inventory of areas to be designated as
wildernes, -

In uﬁy estimation, this omission represents a serious oversight. Urban
d}:ve ers need the beauty and solitude of wilderness areas accessible to
them.

The 4,800 acre Rafged Top wildemness area is approximately twenty miles
north of Tucson. [tis truly outstanding wilderness in terms of its overall
?ualities of spires, crags, ridges and the unusual opportunities it provides
or solitude. There is ample wildlife in the area as well, including desert
bighorn sheep, the rare desert tortoise, and many raptor species.

However, the pristine qualities of Ragged Top are currently threatened by
off-road vehicle use and recreational miners. Wilderness designation is
critical to the preservation of Ragged Top as an open space for the
appreciation of people from Tucson and Marana.

Turge and your colleagues to make sure that justice is done to the
beautiful Ragged Top area, and to the people of southern Arizona, by
designating Ragged Top as a wilderness area.

1 appreciate your interest and concern about this matter.

Sincerely,
—_TTtTThNe—— \/\
Thomas J. Volgy
Mayor
TIV:sac
<c: Ken Rait

35-700 - 90 - &
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PROCLAMATION

WHEREAS, Pima County's economy {is largely based
on preserving environmental qualities such as oclean air,
open gpace, scenic vistas; and

WHEREAS, the Ragged Top/Silverbell Complex is an
arad of outstanding blological diversity and scenic
beauty; and

WHEREAS, the Ragged Top/Silverbell Complax
provides unique opportunitieszs for primitive and unconfined
recreation; and

WHEREAS, Pima County'’s growing population
benetits greatly from recreation in open space and scenic
vistes; and

NOW, THEREFORE, BE IT RESOLVED that the Pima
County Board of Supervisors endorse ths Arizona Wilderness
Coalition's proposal to add the Ragged Top/Silverbell
Complex to the nation's wilderness system.

PASSED AND ADOPTED THMIS 23RD DAY OF UOANYAS 1990
BY THE PIMA COUNTY BOARD OF SUPERVISORS

lliamas, Clerk of
of Bupexvisors
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Senator BuMPERs. Thank you very much.
Mr. Norton.

STATEMF:NT OF JAMES W. NORTON, SOUTHWEST REGIONAL
DIRECTOR. THE WILDERNESS SOCIETY

Mr. NorToN. Mr. Chairman, with your permission, I would like
to ask that my written statement be included in the record, and 1
will summarize it orally here.

Senator BUMPERS. It is so ordered.

Mr. NortoN. My name is Jim Norton. I am the Southwest Re-
gional Director of the Wilderness Society. I am based in Phoenix
and cover the States of Arizona and New Mexico for the society.

The Wilderness Society is pleased to be a member organization of
the Arizona Wilderness Coalition. We feel that the coalition’s pro-
posal of 4.1 million acres that Mr. Friesner alluded to earlier would
provide the best protection for Arizona’s desert lands.

We recognize, however, that the bills before you reflect a consen-
sus among the Arizona delegation. This consensus, while not
achieving all of the land protection goals of The Wilderness Socie-
ty, is a giant step forward for the State. When these bills are en-
acted inte law, the wilderness system in Arizona would be more
than doubled.

The Wilderness Society is especially pleased that so many of the
State’s riparian or stream-side areas that were proposed by the coa-
lition for wilderness will be designated as wilderness. We would
have preferred to see the Gila Box area also included in the wilder-
ness system. However, we can live with the Gila Box riparian na-
tional conservation area created in the bills because of its strong
management language requiring the resource to be conserved, pro-
tected and enhanced.

Several vast desert ecosysiems will be permanently protected in
wilderness. Among these, perhaps, the most significant are the
Cabeza Prieta and Kofa National Wildlife Refuges. These areas are
among the most pristine and vast Sonoran Desert areas we have
left in the world. They have been managed as wilderness since the
" mid-seventies, and it is entirely fitting that these deserving areas
be given permanent protection.

Mr. Chairman, I would !ike to commend both Senators DeConcini
and McCain for their hard work to bring about this consensus. The
Senators held countless meetings throughout Arizona. They lis-
tened and I believe responded to the overwhelming support ex-
pressed for wilderness in this State and for that they should be
congratulated.

Before concluding, I would like to briefly address the issues of
wildlife management and water rights. The measures before you
include a provision that allows wildlife management activities to
continue provided that they are consistent with the relevant wil-
derness management plans and in accordance with appropriate
policies and guidelines.

The Wilderness Society feels that this provision is unnecessary
because it merely affirms existing congressional guidance to agency
managers. However, we have no objection to it.

at
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The Arizona delegation reached consensus, as has been men-
tioned earlier, on water rights language on the H.R. 2570. This
compromise language was offered as an amendment to the bill on
the floor of the House by Congressman Jay Rhodes and was co-
sponsored by Congressman Kyle Kolbe, Chairman Moe Udall, and
Chairman Bruce Vento. The Wilderness Society is pleased to sup-
port this consensus provision.

The Arizona water rights compromise is a good &pproach to pro-
tecting Federal reserve water rights for wilderness. There is an ex-
press reservation of water. The procedural steps necessary to quan-
tify them are anticipated, and committee report language address-
ing this was agreed to as well.

Because this issue is controversial, I urge the subcommittee to
amend S. 2117 to conform with the consensus House passed version
of the water rights language and resist any attempts to weaken
protection for wilderness water rights.

In conclusion, Mr. Chairman, I would like to ask that three re-
ports be included in the record, and I will submit those to the
Clerk after the hearing.

Senator McCLURE (presiding]. They will be submitted for recep-
tion to the pile or a matter of the record, whatever is appropriate
in the individual case of the reports.

[The prepared statement of Mr. Norton follows:]

-
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THE WILDERNESS SOCIETY

STATEMENT OF JAMES W. NORTON, SBOUTEWEBST REGIOMAL DIRECTOR
OF THE WILDERNESS SOCIETY, BEFORE THE SEMATE PUBLIC LANDS,
MATIOMAL PARKS AND FPORRSTS BUBCOMMITTEE OM THE ARISOMA
WILDERNESS BILLS 8-2117, HR-23570 AND HR-2571,

APRIL 5, 1990, WASHINGTON, D.C.

Mr. ‘Chairman and members of the Subcommittee, I thank you
for the opportunity to present this testimony today. I am Jim
Norton, the Southwest Regional Director of The Wilderness
Socliety. Our Southwest otfici is based in Phoenix and covers the
states of Arizona and New Mexico

The Wilderness Society is keenly interested in the proposals
before you today. Throughout our 55 year history, we have worked
for the preservation and wise management of our nation's federal

-~ lands. We are a menmbership organization composed of 350,000
members nationwide and including approximately 5,000 in Arizona.

Arizona is fortunate to enjoy an incredible array of
extracrdinary natural features. From the Grand Canyon to cool
forested mountain ranges to the haunting beauty of the vast
deserts, tie statae has many scenic attractions that are the envy
of the world.

In part because of the unique and diverse scenic beauty of
the state, Arizonans enjoy a high quality of life. Recreation
opportunities including hiking, camping, bird watching, hunting
and fishing are outstanding and readily available throughout the
state. Many people visit Arizona or move there to live
permanently in order to take advantage of the high quality of
life that the natural environment has toc offer.

Arizona is changing rapidly, however, and thers is
increasing pressure being placed on the remaining wild and
pristine areas. According to a report presented to the ctate
legislature entitled Urban Growth in Arizona: A Policy Analysis,
the state is becoming increasingly urbanized at a dramatic rata.
Since 1900 the population has grown twenty-five told and now
almost 80% of residents live in urban areas.

The rapid urban growth in Arizona over the years has
{ contributed to a generally healthy economy, but at the same tinme
it has placed stresses and strains on the state's natural areas
and on the quality of life. Arizonans are increasingly
recognizing that continued rapid growth threatens the natural
features that are so important to them. The brown cloud over
SOUTHWEST REGIONAL OFFICE

234 N. CENTRAL AVE. — SUITE 430, PHOENIX, AZ 85004
(602) 256-7921
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Phoenix and Tucson and overcrowded parks and recreation areas are
‘examples of this.

Wilderness is an effective counter balance to the stresses
of urbanization. By providing large allocations of land for
recreation, scenic beauty, watershed protection, wildlife and
other uses, wilderness can help to ensure that Arizona's quality
of life remains high for many generations to come. We have an
opportunity now to protect many wild areas before its too late.

The bast opportunity for increasing our state's base of
protected wilderness areas is in our deserts. This is
appropriate given that this is where both Phosnix and Tucson, the
most rapidly growing areas, are located.

Arizona is the only state in the country that has
repraesentative axamplas of all four North American deserts: Great
Basin, Mohave, Sonoran and Chihuahuan. In general, we have not
treatad our deserts very well. Off road vehicle use,
overgrazing, dams, mining, road building, powerlines and urban
development have taken their toll on the sensitive scology of our
deserts. Free flowing rivers and streams {known as riparian
areas), the lifeblood of the desert ecosysteams, have been
especially hard hit by the abuses. Ninety percent or more of
Arizona's riparian areas have already been destroyed and we must
do everything possible to protect what little we have left.

PROPOBALS BEFORE CONGRESS

Several bills designed to protect desert areas are currently
pending before Congress. These include $-2117 (BLM and refuges),
HR-2570 (BLM only) and HR-2571 (refuges only). In addition, the
Congress has before it the proposals of the U.S. Pish and
Wildlife Service (FWS), Bureau of Land Management (BLH) and
Arizona Wilderness Coalition (AWC).

The Wilderness Society is pleased to be a member
organization of the Arizona Wilderness Coalition and an endorser
of the AWC proposal. We feel that this proposal, which totals
4.1 million acres including 2.2 million acres of BIM land, 1.6
million acres of national wildlife refuges and .3 million acres
of national forest land, provides the best opportunity to
preserve Arizona's natural heritage while at the same tine
balancing other uses. If the entire coalition proposal was
enacted into law, still less than 9% of Arizona would be included
in the wilderness system.

We raecognize that S-2117 and (taken together) HR-2570 and
HR-2571 are virtually identical and reflect a consensus aaong
the Arizona delegatiovn. This consensus, while not achieving all
of the land protection goals of The Wilderness Society, is a
giant step forward for the state. If these bilis are enacted
into law, approximately 1.1 million acres of BLM lands and 1.3
million acres of wildlife refuges would be designated as
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wilderness, more than doubling the size of the National
Wilderness Preservation System in Arizona.

Many deserving areas will be given lasting protec*ion by
$-2117, HR-2570 and HR-2571. Among them are almost all of the
riparian areas proposed for wilderneas by the coalition including
Upper Burro Creak, White Canyon, Hassayampa River, Rawhides,
Swansea, and Redfield Canyon. The Saciety would have preferred
to see the Gila Box area included in the wilderness systenm,
however, we can live with the Gila Box Riparian National
Conservation Area creaté@d in the bills because of the strong
managenment langquage requiring the resource to be conserved,
protected and enhanced. We are disappointed that the Lower Burro
Creek Area, with its free flowing water and long list of rare
plants and animals, will not be given any protection by S$-2117 or
HR-2570.

Several vast desert ecosyscems will also be permanently
protected in these bills. Perhaps most noteworthy of these are
the Cabeza Prieta and Kofa National Wildlife Refuges. These
refuges are among the most-pristine and vast Sonoran desert areas
in the world. Six mountain ranges are included in Cabeza Prieta
and, unlike almost every other area in the state, the valleys
between them remain pristine and virtually roadless. Both Cabeza
Prieta and Kofa have been managed as wilderness by virtue of
wilderness raecommendations submitted by the President to Congress
in the mid-1970's. It is entirely fitting that these special
areas will be given formal wilderness designation in the
consensus wilderness proposal.

Mr. Chairman, I would like to commend both Senators
DeConcini and McCain for their hard work to bring about this
consensus. Upon introduction of $-1080 (the predecessor to
$-2117) last year, both Senators indicated that they were
receptive to adding deserving areas to the bill. The Senators
held many meetings with constituents throughout Arizona. They
listenad and responded to the overwhelming support expressed for
wilderness in the state and for that they should be
congratulated.

Before concluding Mr. Chairman, I would like to address
briefly the issues of water rights and wildlife management in
wilderness.

WILDLIFE MANAGEKENT IN WILDERNESS

Both S=-2117 and HR-2570 include a provision (Section 2 h)
dealing with wildlife management in wilderness areas. This
provision allows wildlife management activities provided that
they are consistent with relevant wilderness management plans and
in accordance with appropriate poclicies and guidelines. The
Wilderness Society feels that this provision is unnecessary
because it merely affirms existing Congressional guidance to
agency managers, however, we have no objection to it.
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Since the Wilderness Act baecame law twenty-six years ago,
native populations of wildlife have thrived in the untrammeled
habitats that wilderness provides. Many species of wildlife are
in fact dependant upon large blocks of wild country. In Arizona,
the desert bighorn sheep, bald eagle, golden eagle and peregrine
falcon are examples of these wilderness dependant species.

Congress has long recognized that wildlife management
activities may take place in wilderness areas. In some areas
certain wildlife management activities are essential to the
continuation or restoration of native populations in wilderness.

Wilderness desigriation does not change the underlying
management purposes of the federal land agency that administers
the area. For example, the management of wildlife populations
through huntirng is not changed by wilderness classification
since, if an area was closed to hunting prior to wildernsess
designation, such as in a National Park, it remains closed to
such use; if it was open to hunting, as in a National Forest, it
would remain open to hunting. Similarly, the purpose for which
an area is included in the National-Wildlife Refuge Systea, such
as wildlife conservation, does not change by wildarness
designation.

In some cases the use of motorized equipment including motor
vehicles, helicopters and airplanes is authorized by Congress for
wildlife management activities. Howaever, such use of motorized
equipment is required to be the minimum necessary to meet the
administrative needs of the wilderness. No permanent roads can
be constructed in wilderness areas.

Wilderness managers are sometimes challenged by the
Wilderness Act mandate to maintain the untrammeled character of
an ares while at the same time assuring preservation of native
wildlife populations. Managers are to assure a natural balance
of all wildlife species -/ oth game and non~game - which depend
upon natural conditions for their survival while not emphasizing
management activities favoring some species at the expense of
others.

In many parts of the daesert Southwest, the restoration of
natural populations of wildlife is limited by a shortage of
available water supplies. This is perhaps nowhere more evident
than within the range of the desert bighorn sheep in south and
western Arizona. This area is occupied by a rare subspecies of
the bighorn that currently exists at only a small fraction of its
historic numbers. In order to preserve this species, the
maintenance of existing water supplies in wilderness is
permitted. Development of new water supplies is permitted as
well, provided that it is essential to wildlife survival., The
use of mechanical equipment by agency managers is allowed
provided that it is the minimum necessary as required by the
Wilderness Act.
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Congress has provided guidance to agency managers about
wildlife management in wilderness in the Wilderness Act and in
House Interior Committee Report 98-40. The Forest Service and
BLM have implemented joint guidelines applying this Congressional
guidance. According to the BLM, these guidelines were developed
with the cooperation of the Wildlife Management Institute and
officials of the International Association of Fish and wildlife
Agencies (IAFWA). At their annual meeting in September, 1986,
the IAFWA formally endorsed these policy gquidelines. These
guidelines are referenced in the Committee Report on HR-2570.

Under the guidelines, the following types of wildlife
management activities may be permitted if properly planned and
implemented to ensure maintenance of the wilderness character of
an area: use of motorized equipment, Use of aircraft, research
and management surveys, habitat alteration, wildlife management
tacilities (e.g. structures to store drinking water for
wildlife), chemical treatment of streams, collection of fish
spawn, fish stocking, aerial fish stocking, transplanting
wildlife, predator control, fire management.

To date, evidence suggests that existing Congressional
guidance reasonably balances wildlife management needs with the
need to ensure preservation of the wilderness values. There has !
been no evidence submitted demonstrating that wildlife
populations cannot be satisfactorily managed under existing
Congressional guidance and the provisions of the Wilderness Act.
In fact, wildlife populations in wilderness appear to be doing
quite well. Under existing Congressional guidance, the Forest
Service and BLM have approved many different types of wildlife
management projects involving motorized access, use of aircraft,
use of motorized equipment, installation of manmade structures,
and manipulation of the habitat. State wildlife agencies are not
baing prevented from managing wildlife in wilderness. Rather,
they are simply being required to carefully design and implement
management activities to ensure consistency with the
Congressional mandate that the minimum necessary tool is used and
that the wilderness character is preserved.

WATER RIGHTS

The Arizona Congressional delegation reached consensus on
the water rights language included in HR-257¢. The compronise
language was offered as an amendment to the bill on the floor of
the House by Congressman Jay Rhodes and cosponsored by
congressman Jon Kyl, Congressman Jim Kolbe, Chairman Mo Udall and
Chairman Bruce Vento. HR-~2571 was subsequently amended
accordingly. The Wilderness Society is pleased to support this
consensus provision.

The water rights provision explicitly creates a federal
reserved water right for each area, establishes the priority date
of the rights as the date of enactment of the act and directs the

2
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Secretary of Interior to file for the rights in the appropriate
stream adjudications. It is anticipated that the Secretary will
file for these rights in stream adjudications in the Arizona
state courts where the United States is joined and in accordance
with the McCarran Amendment.

The Wilderness Society along with the Sierra Club and John
Leshy, a law professor at Arizona State University, maintained a
dialogue over the past year or so with the Arizona Department of
Water Resources to anticipate any real conflicts between federal
reserved water rights and wilderness. We learned that there are
likely to be few, if any, conflicts because the priority date for
these newly established wilderness areas will be junior to prior
existing rights. Special language wa. proposed to address two
areas along the Bill Williams River, Rawhide and Swansea, because
of a complex set of water uses that must be considered along with
the wilderness right. The Department also expressed a desire to
not have the new wilderness right trigger an immediate stream
adjudication because they are currently involved in two other
complex and time consuming adjudications. Language was inserted
in the House Interior Committee's Report to address these
concerns.

The Arizona water rights compromise is a good approach to
protecting federal reserved water rights for wilderness. There
is an express reservation of water for wilderness, the procedural
steps necessary to be taken to quantify them are anticipated and
committee report language was agreed to. Water is the lifeblood
of wilderness areas, especially in the desert socuthwest, and the
Arizona Congrassional delegation should be commendad for finding
a way to preserva this important resource. Because the issue of
water rights in wilderness is controversial, I urge the
Subcommittee to amend S~-2117 to conform with the consensus House
passed version of the water rights language and resist any
attempts to weaken protection for wilderness water rights.

*

In conclusion, Mr. Chajirman, I would like to ask for
permission to submit three documents for the hearing record.
These are The Energy and Mineral Sector in Arizona, by The
Wilderness Society Economist, W. Thomas Goerold, January 1989;
The American Southwest: A Vanishing Heritage, Report 1,
Ecological Values of Bureau of Land Management Wilderness Study
Areas in Arizona by David E. Brown, July 1989; and Wilderness
Area Survey prepared by the Behavior Research Center, January
1950. That concludes my statement, Mr. Chairman and I would be
happy to answer any questions that you or any other members of
tha Subcommittee might have.
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Senator McCLURE. Mr. Byers.

STATEMENT OF GEORGE G. BYERS, DIRECTOR, PUBLIC AFFAIRS,
SANTE FE PACIFIC MINERALS CORP.

Mr. Byers. Thank you, Mr. Chairman. I will talk about wilder-
ness and private property rights.

Santa Fe Pacific’s interest in this bill stems from the fact that
our affiliate, the Santa Fe Pacific Railroad Company, owns some
96,000 acres of reserved minera! interests in seven BLM WSAs. |
want to focus on the 6,400 acres which we own in the Upper Burro
Creek WSA which S. 2117 would designate as wilderness.

Our ownership in BLM WSAs in Arizona was much greater
before we completed a lengthy and complex minerals exchange
with BLM and- the Arizona State Land Department in 1988. Sena-
tor DeConcini’s testimony refers to this. This exchange completely
removed 109,000 acres of our mineral lands from 12 BLM WSAs,
over 24,000 acres from the Grand Canyon-National Park, and over
7,000 from the Havasu Wildlife Refuge.

This exchange extended a tradition of cooperation with the Fed-
eral Government which goes back to the 1900s which led to the cre-
ation of the Grand Canyon National Park, the Petrified Forest Na-
tional Park, and the Coconino National Forest.

The 1988 exchange gave BLM what it called the best possible
candidates for possible wilderness designation while allowing Santa
Fe Pacific to keep its mineral ownership in areas which our geolo-
gists believe have significantly high mineral potential. The ex-
change enabled the government to block up its holdings in these
areas and pave the way for Congress now to establish nearly one
half million acres of wilderness.

I should note that while our goal in the exchange was to retain
high potential mineral lands, some of the lands which we gave up
in 1988 do, in fact, have high potential such as those in the Mour.t
Nutt, Wabayuma Peak and Aubrey Peak WSAs.

Santa Fe Pacific made this concession because the BLM persuad-
ed us that these WSAs offered exceptional opportunities for wilder-
ness designation. We were not asked by BLM to exchange our min-
erals in the Upper Burro Creek WSA because the BLM does not
believe the area to be suitable for wilderness designation for a
number of valid reasons. But we understand that a general agree-
ment has been reached in the delegation that this area be made
wilderness.

Santa Fe Pacific would prefer that Upper Burro Creek not be
managed as wilderness because of our property rights and the
area’s high mineral potential, but we have indicated our willing-
ness to undertake yet another exchange with BLM should Congress
conclude that the area deserves wilderness status.

Our objective is to be compensated for the economic loss of valua-
ble mineral lands included in a wilderness area and exchange of
Federal mineral interests for Santa Fe Pacific mineral interests
would compensate us for that loss and eliminate the difficult prob-
lem which privately owned minerals pose for BLM’s fyture man-
agement of any wilderness area.
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Although BLM has exchanged authority under section 206 of
FLPMA, BLM'’s ability to complete a minerals exchange could be
greatly improved if language similar to the exchange provisions in-
cluded in the act establishing the El Malpais National Monument
and National Conservation Area were added to S. 2117.

Section 504 of that act directed the Secretary to exchange Feder-
al mineral interests vut of a pool of Federal lands for Santa Fe Pa-
cific mineral lands in the conservation area if three conditions
were met. If the Secretary determined that mineral interests to be
exchanged were of approximately equal value, if the exchange was
not otherwise inconsistent with FLPMA, and if it was in the public
interest.

The El Malpais language could be adapted along the lines of sec-
tion 606 of Senator Cranston’s California desert bill, S. 11, to direct
an exchange of Federal mineral interests in lands to be selected by
him for Santa Fe Pacific’s private mineral lands. Attachment C to
my testimony is the language of section 606 with suggested modifi-
cations.

Although BLM and the Arizona State Land Office have informal-
ly indicated their willingness to make another mineral exchange
similar to the one made in 1988, Santa Fe Pacific is concerned that
this exchange could bhe indefinitely delayed in the course of an
overall Interior Department review of its land exchange program.

That is why we believe it is important that Congress mandate
the exchange of its Upper Burro Creek mineral lands so that BLM,
galnta Fe Pacific and the public will not be entangled in such a

elay.

The public interest benefits in this exchange are very clear, Mr.
Chairman, and that is why we believe that it is appropriate for
Congress to ensure that they are obtained in a timely fashion.
Thank you very much.

[The prepared statement of Mr. Byers follows:]
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Mr. Chairman and =membars of the subcommittee, By name is
George Byers. I am Director of Public Affairs for Santa Fe Paciftic
Minerals Corporation, a subsidiary of Santa Fe Pacific Corporation.

I appreciate the opportunity to testify befcre you today on
Senator DeConcini's and Senator McCain's Arizona wilderness bill,
S. 2117. Santa Fe Pacific's interest in the Arizona wilderness
issue stems from the fact that its affiliate, Santa Fe Pacific
Railroad <Company, owns some 96,000 acres of reserved mineral
interests within seven of the Bureau of Land Management's ("BLM")
Arizona Wilderness Study Areas (“WSA's"). XMy testimony today will
focus on the 6,400 acres of mineral lands that Santa Fe Pacific
owns within the Upper Burro Creek WSA. §S. 2117 would designate
this area as wilderness vhile releasing to multiple use status the
lands within the other & WSA's which contain 89,200 acres of the
Santa Fe Pacific subsurface estate.

Santa Fe Pacific's mnineral ownership within BLM WSA's in
Arizona was much greater before we completed a lengthy and complex
ninerals exchange with the BIM in 1988. This exchange, called the
*Mohave Desert-Grand Canyon Exchange®, completely removed 109,185
acres of our mineral inholdings from 12 BLM WSA's. In addition,
over 24,000 acres of our mineral lands were exchanged out of the
Grand Canyon National Park and over 7,000 acres were exchanged fronm
within the Havasu National Wildlife Reafuge, enabling portions of
the Refuga to be considered for wilderness designation in 8. 2117.

This exchange, by the way, sxtended a tradition of cooperaticn
with the .todoral government in Arizona which goes back to the early

I |
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1900's., Our exchanges have led to the establishment of the Grand
Canyon National Park, the Petrified Forest National Park, the
Coconino Natjicnal Forest and the Havasu National Wildlife Refuge.

The 1988 exchange provided the BLM with what it termed as "the
best possible candidates"™ for potential wilderness designation
while allowing Santa Fe Pacific to retain mineral ownership in
those areas which our geologists have deemed to have significantly
high potential for economic mineral development. The exchange
enabled the government to block up its holdings in these areas and
thereby paved the way for Congress novw to establish nearly 500,000
acres of wilderness. We appreciate the active support Senators
DeConcini and McCain and Congressman Stump and other members of the
Arizona Congressional delegation gave to our efforts.

It is important to note that while our goal in the exchange
negotiations was to retain high potential mineral lands, some of
the lands Santa Fe Pacific gave up in the exchange do in fact have
high potential, such as the acreage it owned in the Mount Nutt,
Wabayuma Peak and Aubrey Peak WSA's. Santa Fe Pacific was willing
to make this concession bacause the BLM persuaded us that these
WSA's offer exceptional opportunities for wilderness designation.
Attachmant A lists those WSA's and other important lands from which
Santa Pe Pacific's mineral ownership was removed. Attachment B
lists the seven WSA's in which it has retained its ownership.

Santa Fe Pacific was not asked to exchange its minerals within

. the Upper Burro Craeaek WSA because the BILM did not recommend the
area to be suitable for wilderness designation. The BLM study of

3
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the avea found that it had high potentiai for a variety of
minerals. In addition, BLM's study points to the fact that the
area has 163 mining claims in addition to our 6,400 acres. BLM
also cited the WSA's future nanageability problems and lack of
essential wilderness characteristics as other reasons why this WSA
shiguld ke returned to multiple use.

We understand that a general agreement has since emarged out
of discussions among members of the Arizona Congressional
delegation that this area be designated as wilderness. Santa Fe
Pacific would prefer that Upper Burro Creex not be managad as

wilderness bacause of our property rights and the area's high

" mineral potential. However, the company has indicated its

willingness to undertake yet another exchange of its =mineral
interests should Congress conclude that the area deservaes
wilderness status. Our objective is to be compansated for the
economic lcss of valuable mineral lands resulting from thear
inclusion in a wilderness area. An exchange of federal mineral
interests for Santa Fe Pacific mineral interests would compensate
Santa Fe Pacific for that loss and, at the same time, would
eliminate the difficult problem which privately-owned mineral
interests pose for BIM's future management of any wilderness area.

Although the Secretary of the Intericr presently has the
authority to carry out such an exchange under section 206 of the
Federal lLand Policy and Management Act, BIM's ability to complete
a minerals exchange could be greatly improved if language similar
to the exchange provisions included in the act establishing the El
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Malpais National Monument and National Conservation Area, Public
Law 100-225, were added to S. 2117. Section 504 of that act
directed thi;secretary to exchange federal mineral interests out
of a pool of identified federal lands for Santa Fe Pacific mineral
interests located within the boundaries of the conservation area.
The provision conditioned the Secretary's duty to exchange upon his
deterninlﬁg that 1) based upon existing mineral information, the
private and federal mnineral interests to be exchanged were
approximately equal value, 2) the exchange was not otherwise
inconsistent with FLPMA, and 3} it was in the public interest.

Unfortunately, the BLM has not had sufficient time to identify
a pool of federal mineral interests in Arizona suitable to
exchange for the Santa Fe Pacific mineral estate within the Upper
Burro Creek WSA. Nevertheless, the El Malpais language could be
adapted along the lines of section 606 of Senator Cranston's
California Desort bill, S. 11, to direct the Secretary to exchange
federal mineral interests in lands to be selected by him for Santa
Fe Pacific's private niﬁeral properties. Conditioning that
directive upon a Secretarial finding similar to that required by
the El1 Malpais provision reserves adequate discretion in the
Secretary to ensure that the exchange is in the public interest.
Attachment C is “the language of Section 606, with necessary
modifications underscored to adapt it to this situation.

Several recent BLM land exchanges have become the subject of
Congressional attention. We are concerned that these developments

iight lead to a reexamination by the BLM of its exchange policy and

i
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procedures, and possibly to an administrative moratorium on land
exchanges.

Although both the BIM and the Arizona State land Office have
informally indicated their willingness to make another mineral
exchange similar to the one made in 1988, Santa Fe Pacific is
concerned that the exchange c¢suld be indefinitely delayed in the
course of an overall Interior Department review of its land
exchanga program. That is why Santa Fe Pacific believes that it
is important that Congress mandate the exchange cof its Upper Burro
Creek mineral lands, so that the BLM, Santa Fe Pacific and the
public will not be entangled in such a delay. Where the public
interest benefits of an exchange are as clear as they are here, we
think it is entirely appropriate for Congress to ensure that they
be obtained in a timely fashion.

In closing, Mr. Chairman, I would like to commend the Arizona
Congressional delegation and its staff for working so hard to
tashion what I believe is a reasonable compromise to the Arizona
wilderness issue. I will be pleased to try to answer any questions

the subcommittee may have on my testimony.
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MOHAVE DESERT - GRAND CANYON
MINERAL EXCHANGE BETWEEN BLM
~ AND THE
SANTA FE PACIFIC RAILROAD COMPANY

1. BLM

WILDERNESS TOTAL WSA SFPRR MINERALS OWNERSIHP
STUDY AREA _ACREAGE REMOVED BY EXCHANGE
Arrastra Mountain 114,410 7.361.00

Aubrey Peak 15,440 10,295.28

Black Mesa 8,512 11,421.59

Crossman Peak 38,620 5,742.30

Gibralter Mountain 25,357 7.903.20

Lower Burro Creek 22,300 1,879.08

Mount Nutt 29,985 4,200.61

Mount Tipton 21,190 11,959.43

Planet Peak 17,570 5,040.00

Swansea 42,575 6,935.84
Wabayuma Peak 38,450 22,908.68

Warm Springs 118435 13,532.06

492,364 . 109,185.07

2. FISH & WILDLIFE SERVICE

Havasu National Wildlife Refuge 7,418.73

3. NATIONAL PARK SERVICE

Grand Canyon National Park &
Lake Mead National Recreation Area 2446932

TOTAL SANTA FE PACIFIC

RAILROAD COMPANY ACREAGE

TRANSFERRED TO FEDERAL

GOVERNMENT 141,073.12

BLM MINERALS TRANSFERRED TO
SANTA FE PACIFIC IN YAVAPAI COUNTY 140,934.24

(Attachment A)
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SANTA FE PACIFIC RAILROAD COMPANY'S
MINERAL ACREAGE REMAINING IN
BLM ARIZONA WILDERNESS STUDY AREAS

WSA NAME WSA NO. SFPRR ACRFAGE®*
Black Mounuins North 209 9,040
Burns Spring 210 8320
Grand Wash. Cliffs 2:15 4,620
Mohave Wash 5-7C/5-48/2-52 57,800
Planet » ) 253 7,400
Rawhide Mouatains 2-58 2,560
Upper Burro Creek 262 6,40

96,140

* Approximate acreage figures provided by BLM, Kingman, RA

(Attachment B)
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101sT CONGRESS
13T SmssioN S ° 1 1 /

To provide for the protaction of the public lands in the Californis desert.

IN THE SENATE OF THE UNITED STATES

Jarane 38 Gegislative day, Jarvany 8), 1969

Mr. Cxs retnx introducwd the following bill; which was read twice and referred
0 the Coamittes oo Energy aad Natyral Resources

A BILL
To provids for the protection of the public lands in the
California desert.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “‘Californis Desert Protac-
tion Act of 1989"".

FINDINGS AND POLICY

Szc. 2. (s) The Congress finds and declares that—

(1) the federally owned desert lands of southern
California constitate s public wildland resource of ex-
traordinary and inestimable value for this and future

10 gonerations;

D ® A D R s W N

(Attachnent C)
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(b) Within six months from the date of ensctment of this
Act, the Secretary of the Interior shall notify the chairmar of
the State lands commission what Stats lands or interests
therein are within the wilderness areas and national park
units designated by this Act. The notice shall contain s list-
ing of all public lands or interests therein within the bound-
aries of the State of California which bavs not been with-
drawn from entry and which the Secretary, pursuaat to the
provisions of sections 202 and 208 of the Federal Land
Policy and Management Act of 1976, has identified as appro-
priate for transfer to the State in exchange for State lands.
Such listing shall be updated at least annually.

() If the chairman of the State lands commission gives
notice to the Secretary of the State’s desire to obtain public
lands so listed, the Secretary shall notify the chairman in
writing whether the Department of the Interior considers the
state lands within the wilderness -areas and astional park
units to he of equal value to the list of lands the chairman has
indicated the State wishes to obtain. It is the sense of the
Congress that the exchange of lands and interests therein
with the State pursuant to this section should be completed
within two years after the date of enactment of this Aect.

MINEBAL EXCEANGES —

SEc. 608. () The Secretary of the Interior is u;tl_{gri_z_ggff

ma select

to exch%e the Fedoral mineral interests in lands*within the
State of S¥Bfotms for private mineral interests in lands locat-

$11 58
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49  [pper Burro Creek Wilderness|
1 ed within the boundaries of thefw: ¢

2 park-unite-dosigomtod-by shiz-Aet if— (has agreed co such_exchange ar
8 (1) the owner of such private mineral interestithas
made available to the Secretary all information re-
quested by the Secretary ss to the respective values of
the private and Federal mineral interests to be ex-
changed; and
(2) on the basis of information obtained pursusnt

® ® - ®> N e

to paragraph (1) and any other information available,
10 the Secretary has determined that the mineral interests
11 to be exchanged are of approximately equal value; and

12 (8) the Secretary bas determined—

13 (A) that except insofar as.otherwise provided

14 in this section, the exchange is not inconsistent

15 with the Federal Land Policy and Management

18 Act of 1976; and

17 (B) that the exchange is in the public inter-

18 est. _

19 () Ths Secretary shall file s legal description of the
20 mineral interest sreas exchanged pursuant to this section
21 with the Committee on Interior and Insular Affairs of the
22 House of Representatives and the Cormittee on Energy and 1
28 Natural Resources of the United States Senate. Such legal
24 description shall have the same force and effect as if included
25 in this Act, except that the Secretary may correct clerical

s$uis
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Senator McCLURE. Mr. Adams?

STATEMENT OF LARRY D. ADAMS, ARIZONANS FOR
RESPONSIBLE WILDERNESS

Mr. Apams. Thank you. My name is Larry D. Adams from Bull-
head City, Arizona. I am here representing Arizonans for Responsi-
ble Wilderness. This is a hastily formed association of traditionally
conflicting interest groups that are united in their opposition of the
Arizona Wilderness Act, S. 2117,

I am a native-born Arizonan and raised in rural central Arizona
and had lived the past 25 years in western Arizona at Bullhead
City, immediately adjacent to many of the wilderness areas under
discussion here today. I have spent my entire life in the rural back
country of Arizona.

We are in disagreement with S, 2117 for a variety of reasons,
many of which we feel have substantial national consequences. We
object strenuously to the fact that completed mineral explorations
have not been done on all of the proposed wilderness areas and
that substantial information concerning mineral deposits in these
wild%rﬁess areas have apparently been ignored in the drafting of
this bill.

We further object to the total land area included in this wilder-
ness bill. These lands are centered around primarily retirement
communities and we feel that wilderness discriminates against the
retired and handicapped segments of our population. Remember,
please, that the lands in question are a very harsh, rugged environ-
ment, and only the most physically capable individuals will be able
to enjoy them. We object to the fact that wilderness study areas
were not signed to inform citizens of Arizona that these lands were
under consideration for wilderness designation, and what it means
to traditional users if they do in fact become wilderness.

There were 79 wilderness study areas involved in this entire
process. It is a physical impossibility to begin to address the con-
cerns with each of these proposed wilderness areas in the five min-
utes awarded each speaker.

We have areas designated for wilderness with roads or vehicle
ways through them that have been in existence for 50, 100 and 150
years that are declared roadless and untraveled by man. We have
at least one instance where a public or municipal water source is
located within a wilderness boundary.

A prevalent misconception by the general population is that wil-
derness is beneficial to wildlife and this, at least in Arizona, is just
not true. The scarcity of water and marginal habitats for wildlife
require closer, hands-on management than many areas of our
nation. Arizona already has vast areas of wilderness, and history
will show that it has not necessarily been a godsend to wildlife.

We further believe that the right to manage wildlife in Arizona
is the right of the State of Arizona.

Under language in this bill as well as the original Wilderness
Bill of 1964, these rights are not guaranteed. Too often we have
seen and heard of instances where specific language protecting in-
dividual, private, State and military rights was incorporated in in-
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dividual State wilderness bills only to be overturned in the courts
in favor of language in the original Wilderness Bill of 1964.

The elitist proponents of wilderness have a history of compro-
mise to facilitate passage of individual wilderness bills relying on
and being successful with court action at some future date to
achieve those original goals.

Senators, we often dwell on sins of the past concerning our
public 1ands. It is important to remember that in 1930 we collec-
tively know more about the environment and deal with it more ef-
fectively than we ever have in the past. As time passes we will con-
tinue to learn and technology will improve to enable us to do an
even better job in the future than is being done today.

Wilderness designation is extreme. Statistics show that less than
5 percent of the population utilize wilderness areas. There are
many varied and legitimate needs for the use of our public lands,
and wilderness designation ignores all of these other needs.

It is our contention that there are many ways other than wilder-
ness designation, which is an extreme approach, to achieve the
common goals of both proponents and opponents of wilderness. The
common goal is the protection and enhancement of the environ-
ment.

We ask that you carefully examine the total status of land own-
ership in Arizona. With the Indian reservations, vast acreage in
national parks, vecreational areas, national monuments, military
reservations, existing wilderness, some 1.5 million acres of public
lands without access because of private ownership patterns, there
is not much public land left accessible to our citizens. Wilderness
will shift and concentrate recreational burdens to other public
lands, further deteriorating their values and necessitate more and
more restriction cn these remaining lands.

We are currently conducting our review without the benefit of
maps to evaluate exactly where we are with this bill at this time.
We would ask that this process be slowed down to allow our vari-
ous groups the opportunity to evaluate the current status of these
individual wilderness areas.

Senators, I thank you for your time and opportunity to speak.
Please keep in mind that although it is five minutes of your time
here today, that it is the lifestyle of 500,000 Arizonans that ride
with you today. Thank you.

[The prepared statement of Mr. Adams follows:]
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THESTIHNONY OFFEREPHD NY ARTCONANS FOR PRESPONGTHLE WILDERNESS
PEERESEINTATIVE LARRY 1, ADAHS
NFORE
SURCONNEITTHE ot FHRYLIC LANDS, NATIONAYL, PARKS AND FORESTS

April 3, 1930

Hr. Chairman, Senators: Hy nawe ig harry D. Adams from Bullhead
city, Arizona. T am here representing Arizonans for Responsible

Hilderness. This is a hastily formed association of
traditionally conflicting interest groups that are united in
their opposition to the "Arizona Hilderness Act - Senate Bill

#2117. The organizations I currently represent are listed on the
back of my written testimony.

I am a native Arizonan, born and raised in rural central Arizona
and have lived the past 25 vyears in Western Arizona at Bullhead
City, immedjately adjacent to many of the Wilderness areas under
discussion here today. I have spent my entire life in the rural
hack country of Arizona.

He re  In dicagrespent uifh Separa Nil)l #2117 for a variety of
reagonrs, many of  uyhich  ue tewl  bhave snh<tantial national

cunseguences. -

The origqinal languaqge in_rlll canpeAarnYng water is mnacceptable to

us. I understand thar lananige has  Deen amended on the floor of
the Hnit=e Hut as yot oul people have not heen furnished copies of
the amoudeed language to judge whether or not the new language is

sufficient to protact existing water rights or the interest of
the pecpla of Arizona.

WHe object strenuously to the fact that completed mineral
explorations have not been done on all of the proposed Wilderness
areas and that substantial information concerning mineral
deposits in these wilderness areas have apparently bheen ignored
in the drafting of this bill.

We further object to the total land area included in this
Wilderness Bill - an additional 2+ willion acres of our public
lands. These lands are centered around prima:ily retirement
communities and we feel that wilderness discrimination against
the retired ani handicapped segments of our population. Remember
please that the lands in question are a very harsh, rugged
environment that only the wmost physically capable individuals
will be able to enjoy. )
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e ohjact ta the facr that wildavnrse study areas were not signed

trn anf-ae  i1icepne  of  Ajbrana that these Jlands were under
concideration far wtldeiness degignation and vhat it means to the
tiaditiap-? users {f they do in €act hocome wilderness. '

Thetr . oo 9 RilAeinnss stndy  arca iovolved in  this entirae

proces~. There have h2en three public hearings on the proposals
that wr are aware of, one in Phoenix, ~ne in L3ake Havasu City in
Arizona and this on today. It is »a physical impossibility to
begin to address the concarns with each of thase proposed
wilderness areas in the 5 mpinutes awvarded to each speaker.

We have areas dasignated for wilderness with roads or vehicle
ways through them that have heen in existence for 50, 100 and 150
years that are declared roadless "and untrammelled by man”". We
have at least one 4instance where a public or municipal water
source is located within the wilderness houndary.

A prevalent misconception by the grneral population is that

wildarness 1+ hewnafiecinl to atldlite and thisg, at least 1n
Mizauna - jurt  not true The ~espity nf  vator and marginal
habitats far i1V if~ reaqnire oV er hand= an manigemant  than
many uthey arear  of cnv wclion, arvican vhieely . s vast areas
of wildearness and hi=story uifl «hnauw thar i hoe: not nacessarily

been a gndsend for wildlife.

e furthsr believe that the right tn manayge +:jldlife in Arizona
{8 the yé it of the State of Avizona. Under language in this
bill as w--1l as the original wilderness bill of 1964 these rights
are not gusranteed, Ton often we have seen and heard of
instances where specific language protecting individual, private,
state, and military rights was incorpnrated in individual state
wilderness bills only to be overturned in the courts in favor of
language in the original wilderness bill of 1964. The elitist
proponents of wilderness have a history of compromises to
facilitace pamsage of individual wilderness bills relying on and
being successful with court action at come future date to achieve

there original goals, 3

3
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Senators, ta +ftan o duadl on cins  ~f rhe past concerning our
publie tonds. Tt ir Aa=y ta criticise qraziuzi, tiaber and aining
abae s - F ot aarst sud euepn wielllle part of  this century. It is
fmporsant to 1emembor  that in 1990 ye rollactively know more
Aban? 1L cavdsanmeont and des] ccith it mnre2 effectively than we
o . [ Ae timos panses we vill continue to learn
and 1ochnelogy will improve to enahle nus to do an even hetter job
in thr furure than 1is being done today. Hilderness designation

{8 EXTKEIE. Statistics shov that lestc than 5% of the population
utilize wilderness areas. There are many varied and legitimate
neads for the use of our public lands and wilderness/designation
ignores all of these other needs.

The Bureau of Land Management in <cooperation with the State of
Arizona , the mining, timber and cattle industry and many
individual interests have 1in raceur years heen 1involved in
extansive land trades to block up public ownerships, the end
result being the ability to better protect evaryone's individual
interest and afforded a more balanced managenant of our public
land. It is our contention that there are many ways other than
wilderness designation which is an extreme approach to achieve
the common goals of hath prepoanents and opponents of wilderness.

The «cowmmon goail is the prarecrian  and enhancem~nt of the

environment.

We acrk that you o ar«fnd iy AN Fhe ot} 1yt of land
ownership tn Arizona, UVith tretiap v s opvablope . vatt arcreage dn
National Farks, Recreations iteas, Mational tenaments, Military
Reservations, ecxisting wilderness areas =ome 1.5 million acreas
of puMtc  lands wlLhout acress because of private ownership

patterns thage is not that much public land left accessible to

our citizens.

Wilderness will shift and concentrate recreational burdens to
other public lands further deteriorating their values and
necessitate more and more restrictions on these remaining lands.

We are currently conducting our review without the benafit of
maps to evaluate exactly where we are with this bill at this
time. We would ask that this process be slowed down to allow our
various groups the opportunity to evaluate the current statis of
these individual wilderneas areas.

Sanators, Y thank you for your time and the opportunity to speak.
Please keep in mind that although it s 5 minutes of your time
here today it is the 1life style of 500,000 or more Arizonans that

ride with your decision today.
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Senator McCLURE. Thank you very much, Mr. Adams. Let me
just follow through on a comment that you made and ask a ques-
tion in regard to it. Two or three places in your statement you
refer tc the fact that five minutes just is not long enough to com-
ment on each of the areas, and you have asked us to give you an
opportunity to comment.

You certainly have that opportunity. It is not an unlimited op-
portunity, however, but to the extent that you can and wish to
comment further, you can file your statement with the committee.
To the extent you can and wish to comment on the individual por-
tions of the wilderness proposals, you have that opportunity to also.
Again, time is not unlimited and I have no idea what the chairman
will wish to designate the limitation on time for comment. But I do
invc;te you to submit further comments for the record, if you wish
to do so.

Mr. Apams. Thank you, Senator. We will do that extensively.

Senator McCLURE. May I ask a question of Mr. Friesner and Mr.
Norton in particular? Both of you make a statement with which I
take no exception, but I want to know what you mean by it. That is
the purpose of the hearing, I guess. Both of you indicate that you
are satisfied with the water language as written into the House
bill, and both of you make statements, please don'’t, in the process,
weaken the protection for the wilderness or for the uses of water in
wilderness preservation.

Mr. Plummer, in his testimony, indicated that he believed that
the appropriate uses for water were provided for in State statute
and to the extent wilderness values needed water for their protec-
tion that that could be accommodated and would be accommodated
under State process pursuant to State law and pursuant to State
statute.

Do you have any disagreement with that statement that Mr.
Plummer made, Mr. Friesner? )

Mr. FriesNER. No, your honor, I do not.

Senator McCLURE. Mr. Norton?

Mr. NorToN. Senator, I am not a water lawyer. In fact, I am not
a lawyer at all and this is, as you know—and you certainly know
this far, far better than I—a very complex subject.

If I understand the question, I would certainly agree that indeed,
the applications under State law for State in-stream flows may in
some cases be in effect the samae water that, in effect, the wilder-
ness water rate would have. And so, indeed there may be some
cases such as that. However, I am not confident and comfortable
that that State in-stream protection is enough, and that is why we
. feel it is important that there be a Federal reserve water right as
well. There have been, I believe, several dozen applications for the
State in-stream flow, and only a couple have been granted. There
have not been any court tests of that and that sort of thing, so we
feel it is important that thre Federal reserve water right, which pro-
vides more assurance that that protection will be provided, be al-
lowed to continue. -

Senator McCLURE. All right.

Mr. Friesner, did you wish to say something further?
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Mr. FriesNER. Let me enlarge on that just briefly. I am an attor-
ney in Arizona. I have been a prosecutor for all my professional
life, so my expertise is criminal law, not water law.

Senator MCCLURE. We hope that they are not exactly the same.

[Laughter.]

Mr. FriesNer. We do hope they are mutually exclusive, but in
some cases, they are not. We are satisfied because we know that
professionals in water law have looked at this language very close-
ly. Mr. John Lessey, at the Arizona State University of Law; David

aron, Arizona Center for Law in the Public Interest; and a variety
of lawyers from the Department of Water Resources have looked at
this language. What I know about water law is that this codifies
what exists already in Arizona. If no language were proposed for
the bill at all, the same procedures would go forward.

Senator McCLure. 1 will invite each of you to submit further
answer to that question, if you desire to do so. I do not want to ask
anybody to make an unguarded comment, which, if after consulta-
tion with others you found was to be overbroad. But I am con-
cerned with the response you gave, Mr. Norton, because I am not
sure that I quite understand it to be in concert with the other wit-
nesses who testified.

As | understood what you said, you believe that there may be in-
stances in which the Federal reservation will be broader of protec-
tion of wilderness water rights than is State statute. And therefore,
you seek by this language to invest in the Federal Government a
greater right than is currently true under State law. If I under-
stand Mr. Friesner, it is his understanding quite the contrary.

Mr. NorroN. Mr. Chairman, I think we are going to take you up
on your offer of providing some additional information for the
record. -

[Laughter.]

Senator McCrure. Thank you very much, because I agree with
what the Chairman has said. We hope to complete this act without
ambiguity. And I think that is the mcst important consideration
that I have, is that all parties have a similar understanding of
what the law is and what you desire it to be, and that we state it in
unambiguous terms to reflect what that understanding is. So I will
explore in the questions that I ask, whether or not there is an un-
derstanding or a misunderstanding as to what is intended. And sec-
ondly, try to work with the members of the delegation from Arizo-
na and the other members of this committee to devise language
that clearly states what that understanding is.

I think one of the worse things we can do is to be less than pre-
cise with respect to this language and invite rancor and dissention
and continued litigation over the meaning of the language if|
indeed, we have it in our capacity to avoid that.

I will also make a—I do not know whether it is a general state-
ment or a specific statement, Mr. Norton, on the fourth page of
your testimony, in the middle of the page you say, “in some cases
the use of motorized equipment, including motor vehicles, helicop-
ters and airplanes as authorized by Congress for wildlife manage-
ment activities. As a matter of fact, there are some few, but very
few, specific provisions with respect to motorized equipment,” et
cetera, but not simply limited to wildlife management activities.
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We have, I think, tried to be very—use of motorized equipment is
the exception and not the rule. And when there is an exception, we
try to spell it out within very carefully defined limits. And 1 would
invite you without challenging your statement at all, invite you to
list those instances which you have in mind as to the kinds of pro-
visions that Congress has made in this regard. Would you do so?

Mr. NortoN. Certainly, if I might, Mr. Chairman, to clarify that
quickly, I was referring there to generic authority in the Wilder-
ness Act itself, dealing with the use of motorized equipment when
the minimum necessary. The interpretation of that, which the Wil-
derness Society certainly sugports, and which I think is also codi-
fied in the guidelines that the BLM and Fish and Wildlife Service
and other agencies have in place, does allow the use of motor vehi-
cles when it is the minimum necessary to achieve those purposes
spelled out in the Wilderness Act. And indeed, I'd be happy to pro-
vide several examples where we, indeed, agree, that certain activi-
ties of that sort, and use of motor vehicles may be the minimum
necessary and therefore, should be——

Senator McCLURE. If you would provide for the record the lan-
guage to which you refer in the examples to which you refer.

- Mr. NortoNn. We will do so.

Senator McCLURE. You have heard some of the previous ques-
tions, and I think you have been here in the room during the
entire hearing this afternoon. With respect to the activities of the
Boarder Patrol, the Drug Enforcement Agency, and others with re-
spect to the interdiction of drug traffic along the Mexican boarder.
In those instances, where a wilderness may be created along the
boarder, we may indeed have created some ambiguity with some
difficulty with respect to law enforcement activities.

Of course, there is always the possibility that you could withdraw
to the perimeter of the wilderness area, which would be an invita-
tion for unlawful activities within the wilderness area. We are
going to seek to find an answer to that, and I do not know what
that answer will be, but certainly it is something that we ought to
deal with.

Mr. Byers, you asked us to specifically legislate or mandate an
exchange of property. You have succeeded in making an exchange
on other areas where the BLM was managing for wilderness.
you perceive that you will have further difficulty with respect to
the !)and exchange necessary if other areas are included in wilder-
ness?

Mr. Byers. Senator, we do. The administrative exchange that we
undertook and completed in 1988 took about six years to finish.

Senator McCLURE. You are lucky if it did not take longer than
that. You are Jucky if you got there at all.

Mr. Byers. We are. That is true. We had a great deal of help
from the Arizona State Land Office as well as the BLM. They were
a party to that. But BLM has conducted a number of exchanges in
Arizona. These exchanges have come under a great deal of scruti-

_ ny, even though BLM did not do anything wrong. There is a con-
cern that there will be some sort of a halt or delay in land ex-
change programs in Arizona. And BLM, while it has indicated to
us its willingness and the State Land Office as well, to go ahead
and do one more exchange with us, we are concerned that this is

i
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going to take a long, long time, and we just want to be sure with
this language that that does not happen.

Senator McCLURE. Well, certainly, I do not want us to overlook
the necessity of treating fairly with property rights where they are
involved, and 1 am sure that the rest of the committee will agree
that those property rates must be respected. Exactly how we will
do that in this legislation, of course, is subject to the will of the
committee.

Mr. Adams, I am told by staff that we can assure you that the
record will be left open for at least 2 weeks for further comments,
if you have them. Obviously, if you have comments that you are
not able to get in by that time, and I can recognize the difficulty
when you are dealing with this many separate units covering so
much territory within the State, that you may wish to have more
time than that, or will not be able to complete it within that time.
I would invite you to get as much done. I suggest you get as much
done within the next 2 weeks as is possible for you to do. And until
this matter is finally concluded in the Congress, certainly you have
the right of every citizen to approach any member of the Congress
with further information. But the earlier you can get it here, the
more useful it will be and the more likely it will be to serve the
cause you represent.

I know that there will be a number of questions to be submitted
by various members of the committee. I know the chairman has
questions that he wishes to submit for response in writing. -

Again, and I do not mean to belabor the subject, I am not quite
certain that I know what is meant by water necessary for the pur-
poses of the wilderness act. That is a subjective, sometimes subjec-
tive, evaluation in the minds of several people. I do not know we
define that. The better we can define it, the more comfortable I
will be. 1 did not agree with the court in the Colorado case. 1 did
agree with the court in the New Mexico case. And while the guide-
lines on the New Mexico case may not be specific, they were per-
haxs more specific than the language in this statute.

nd in order to avoid the misunderstanding, if you have a fur-
ther definition of what those rights are, I would like to see it. And
I know—well, let me give a specific that I know will offend some-
one. I hope it does not cffend you. And that is in the Dinosaur Na-
tional Monument on the Utah-Colorado boarder, the people who
use the river for kyacking asserted Federal preeminence and Fed-
eral preemption in order to preserve the white-water character of
the river flowing through the Dinosaur National Monument. The
district court hearing that case found against the people who were
asserting their right, said it has little or nothing to do with the
pur for which the monument was established.

I know that within the Department of the Interior, at the time
that court decision was made, they questioned for a moment, for
some time, as to whether to appeal that case. And they decided not
to appeal the case, not because they disagreed with the claim of the
people that were claiming Federal preemption, they decided not to
appeal because they were afraid they would lose the case, and so
they let it stand.

And I mention that only because that seemed to me to be an ex-
tréeme case of overreaching on the part of people who had a legiti-
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mate concern over the use of the river but sought to use the estab-
lishment of a national monument in a way that was never intend-
ed by the Congress.

I seek to avoid, as far as it is humanly possible, any such asser--

tions in the future. And I am very much concerned that what is
the reservation for uses appurtenant or necessary or implied by
wilderness reservation is a somewhat nebulous term. The greater
definition that we can give it, the more comfortable that I will he
with the outcome. And in fairness to all the parties, I think we
should be as precise as we know how to be.

All witnesses will have a period of 2 weeks in which to file fur-
ther comments. All members will have the opportunity to submit
questions for response in writing to the record.

If there be no further matter to come before the subcommittee, it
stands adjourned.

[Whereupon, at 4:55 p.m., the hearing was adjourned.]
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APPENDIXES

ArPENDIX |

Responses to Additional Questions

. N ’RT,&EN— -
United States Department of the Interior  iercs e
e ——
BUREAU OPLAND MANAGEMENT ey ——
E - L]

WASHINGTON, D C 20230°

INREPLY REFER TO
1750(140)

Honorable Dale Bumpera

Chairean, Subcomaittee oa Public Lands,
National Parks acd Foreats

Committee oo Ecergy & Natural Resources

United States Seoate

Washfagtc- D.C. 20510

Dear Mr. Chairman:

This 18 {n response to your April 19, 1990, letter ino which you enclosed
questions subaitted by Sepator McClure and Senator Wallop relsting to the
April 5, 1990, hearing before your Subcomsittee regarding S. 2117, a bill to
desigoate certain landa as wilderoess in the State of Arizooa, aod

H.R. 2570, a bill to provide for the desigostioo of certain pudblic lands as
wildergess in the State of Arizoaa.

If you have any further questiocas or oeed sdditional information, please let
us know, .

Siacerely,
‘ :
Mreclor

Eaclosures

(191)
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Q 1. The Department has alresdy applied for certain wvater rights for
recreation, fieh and wildlife. If granted, would those rights be adequate for
the Bfll Williams wilderness area?

A. Ve belfeve the BIM's water right application No. 33-94245 for 25,548 acre
fest anoually, 1f grented, would be adequate for the Rawhide and Swansea
proposed wilderness areas on the Bill Williams River below Alamo Danm.
However, the Corps of Engineers’ release schedule from Alamo ie uncertaia and
we will need to continue working with thea on it.

There are two limitations with the right which can be obtained under Arizona
State law. First, the right is lisited to two beneficial uses - wildlife,
includiog f£ish, and recreation. Although there may be a risk, we believe
quantification under these beneficial uses will be adequate to maintain
riparian habitat and to provide for the specific requirements of eandangered or
threatened species. Second, there 1s always the possibility that the State
legislature could change the law. Under existing State law, the righte
applied for would be adequate for the areas dowostream of Alamo Dam.

Q 2. Does the Department have sny probles with the adequacy of Arizona State
law, either in substance or procedure, in acquiring necessary water rights for
managenent of these areas which in the Department's view would warrant the
preemption caused by the assertion of a reserved right?

A. No, there would be no problem as long as the Arizona Department of Water
Resources (DWR) initiates and follows through on its process to peramit
instream flow claiams.

Q 3. Would the Department agree that there are areas proposed for wilderuess
in which 8 reserved right would be meaningless given that there 1s either no
appurtenant water or that the appurtenant water is fully appropriasted?

A, Yes, reserved rights will not be pursued where there are no water sources
appurtenant to the areas.

Q 3(s). 1If the language of the House measure were enacted, how would the
Department proceed to “protect” a reaserved right where there is no appurtesant
water or vhere the vater is fully appropriated?

A. Ingtream flow righte provide valuable protection even where the stream is
fully appronriated in a consumptive use sense. While existing rights are
“consumpti: " in nature, an instream flow right is "non-consusptive” in
nature. Thue, & more receat non-consumptive instream flow right does not in
any way affect existing consumptive use rights., The acan~consusptive use
instreaa flow right is, however, valuable in order to protect against
potential future actions which could affect the flow, such as transfers of
water rights or new upstreaa appropriations.
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Q 3(b). Would you oppose transfers of senior rights or attempt to intervene
in any change in use proceedinga in the State?

A. If the attempted change would adversely affect the BLM's existing instream
flow water rights, we may have to oppose the proposed change. This kind of
issu2 must be addressed on a case~by-case basis. We would need to examine the
facts of each individual case.

Q 4., Your proposed amendment oa Alamo speaks to management of the areas, but
not to any limitation oo the quantification of the reserved right. Do you
believe that the reserved right should be subordinated to the operation of
Alaso Dam or do you Believe that the operation of Alamo and subsequent efforts
by Scottsdale to obtain water either through acquisition of additional
appropriations or change in use should be subject to the reserved right?

A. A reserved right with a8 priority date of 1990 1s already subordinate to
the flood control operation of Alamo Dam. 1In other words, the flood control
directive of Congress 1n regard to that dam will dictate the operation of the
reservolr by the Army, and the downatream water right obtained by the BIM will
have to be subject to that operation.

The Scottsdale efforts are a completely differeat matter. The Scottsdale
ranch {8 downstream of the BIM wilderness areas, so the BIM water right can
only serve to help Scottsdale by keeping water flowing in the river. The
city's atteapt to appropriate additional water from the Bill Williams River,
however, has at least three limitations. First, the city's plans may prove to
be infeasible for & number of reasons and, therefore, the application could
casily be rejected by the Arizona DWR sometime fn the future. Second, the
city's application has been opposed by the Central Arizonas Project's (CAP)
local management entity, the Central Arizona Water Conservation Department
(CAWCD). CAWCD's position is that the State comamitted the surplus flows of
the Bi1ll Williaas to the CAP when the CAP was authorized by Congress in 1968.
This would present a serious barrier to the city's application. Third, the
city's application conflicts with the preseatly unquantified reserved water
right for the Bi{ll Williams Unit of the Havasu National Wildlife Refuge.

The city's application to appropriate the surplus water on the Bill Williame
River is consfdered speculative. Nevertheless, the application predates the
BLM's application. So, if 8ll or part of the city’s application were granted
by Arizona‘'s DWR, the BLM water rights would be subordinate.

Q 5. How long would it take the Bureau of Mines and the U.S. Geological
Survey to study and report on the nine areas you referred to on page 10 of
your written testimony?

¥
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A. Because the BIM has recomsended that the nine areas are unsuitable for
vilderness designation, we have never requested the Geological Survey or the
Bureau of Mines to initiate studies. The normal timefrase for completing such
studies and reports is three years, but we have been advised that the agencies
could probably complete them {n about two years. However, we do not intend to
request a study.

Q 6. ‘l'he_lunicipal water supply for the town of Oatman lies within the
proposed Mt. Nutt wilderness srea. What difficultiea will be encountered by
the officials of Oatmsn in maintaining their facilities within the wilderness
area?

A. Although the pipeline is pot currently authorized, we believe we can
authorize it by permit (a revocable three-yesr authorication) under the
authority of section 302{b) of the Federal Land Policy and Management Act.
Once suthorized, the BIM will work with the city to determine the equipment,
techniques, and schedules needed for routine as well as emergency repair. We
understand that this pipeline has s ! -story of being undependable, and that
the community is fo the process of investigsting aiternative water sources.

Q 7. The designation of wilderness 3in Arizona will require additional
management responsidbilities; i.e., regulating road closures, off-road traffic,
etc. Eow much adiitional personnel and monies will be required by the BIX to
properly and sdequately manage those additional wilderness areas?

A. We are still ia the process of fine tuning our personnel and budget needs
for FY 1991 assusiog wilderness designation. However, we curzeatly estimate a
total dollar peed of sbout $2.5 million for wilderness management in Arizona.
This reflects total funding needs of $1,690,000 in the wilderness subactivity,
$40,000 ip mining law adainistration, $100,000 in lands and reslty, $70,000 in
soil, water, and air, and $600,000 in cadastral survey. These funding levels
would support about 29 new positions ~ 8 wilderaess specialists, 5 rangers, 1
geologist/aining engineer, 3 realty specislists, 2 hydrologists, and 10
syrveyors.

USAV-00004814
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INSERT FOR THE RECORD

HOUSE e L (L

ST Te | ANMAD SEAVICES COMMITTRE AT Evitar o MoKoeel
Question 1

BIM Teatimony - Arizona Wilderness Act

¢ S. 2117 and H.R. 2570 would designate
wilderness areas within the State of Arizona. Please
describe in detai)l military flight patterns (low
level, subsonic, etc.) and use over the proposed
wilderness araa.

Answer: The enclosed information provides
details on military flight patterns and use over the
proposed wilderness area:

Enclosure: (1) Joint Operations Graphics (Air),
(three maps). (2) Military Training Routes, Chapters
1 & 2 (extracts).
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INSERT FOR THE RECORD

- Quesation 2

BLM Testimony - Arizona Wilderness Act

Qngi;jgnl How will wilderness designation of
these areas impact the military's ability to continue
their operations and activities?

Answer: Portions of the following air routes are

affected:

Route No, Points Altitudus
VR-231 A,B,C,D 100'~6000' AGL
VR~242 E,F,G 300°-1500' AGL
VR-245 G,H,I 300'-5000' AGL
VR-283 M,N,0 500'-1500' AGL
VR-1267 F,G,H 200'-1500' AGL

B VR-216 F,G 500-ALG-400* MSL

VR~250 D,E,F SFC~7000' MSL
VR-272 E,P,G SFC-5000' MSL

These routes range in width from two miles to five
miles and may vary by route leg. All are subsonlc,
but high speed flighta, up tc 500 knots, occur at
times. If these routes are not grandfathered by
statutory overflight language, all of the tactical
training routes accessing R-2301 range will be
rendered unusable. Tactical training requires low,
high speed flight, during day and evening hours. The
lands proposed for wilderness in Title I underlie
virtually all unrestricted airepace in Yuma and LaPaz
counties.

Additionally, the Army Corps of Engineers
currently has an approved civil works project, the
Alamo Dam Project. The wilderness designations of
Arrastra Mountains and Rawhide Mountains areas
directly affect this project. After reviewing the
map delineating the two wilderndss areas, it appears
that a portion of the Alamo Reservoir is included
within the wilderness designation. The Arrastra
Mountains wilderness area (no. 59) should be amended
to remove the area bordered by the Alamo Lake to, at
a minimum, the flood pool elevation. In addition, we
recommend that a 200 lineal foot buffer zone be
created between Alamo Lake and the wilderness area.
This buffer zone will serve to ensure that power
boats and other uses of the lake are less perceptible
to wilderness users.

%
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INSERT FOR THE RECORD

Question 3

BLM Teatimony ~ Arizona Wilderness Act

Question: Do You have any Memoranda of
Understanding or Agreements with either the Bureau of
land Management or Fish and Wildlife Service to
conduct operations and/or activities at the pPresent
time? Please submit coples of any agreements for the
record.

i We do not have Memoranda of
Understanding or Agreements with either the Bureau of
Land Management or Fish and Wildlife Service with
respect to any of the proposed wilderness areas., A
previous Memorandum of Understanding with the Fish
and vWildlife Service, regarding the Cabaza Prieta
Refuge expired on 24 March 1990. A draft two year
extension of the pravious agreement has been prepared
and is being revie y the Fish and wildlife Service.
The extension is not substantially different than the
expired MOU as it pertains to use of the refuge by
all parties. It provides for overflights at 1500' or
above, except in mutually approved low level
corridors. A copy of the previous Memorandum of
Understanding is provided is attached.
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I Question 4

BLM Testimony - Arizona Wilderness Act

Question: Do you have any suggested statutory
language which would allow military operations and/or
activities to continue at current levels over these

- araas?

Ansver: The following language is recommended as
an addition to Title I to prevent existing tactical
training routes (Range R-2301) from being rendered
unusable and to provide for the Corps of Engineers
approved Alamo Dam project.

"Nothing in this Act shall preclude low-level
overflights of military aircraft, the designation of
new units of special use airspace, or the use or
establishment of military flight training routes over
areas designated as wilderness by this act.”

With respect to the Army Corps of Engineer's Alamo
Dam civil works project the following language is
offered.

*Management of wilderness values of this area
pursuant to this Act, including that portion
withdrawn in connection with the Alamo Dam and
Reservoir, shall be carried out by the Secretary of
the Interior through the Bureau of Land Management.
The Secretary shall ensure that such management will
not affect the operation of the Alamo Dam and
Reservoir project by the Secretary of the Army in
accordance with the authorized preject purposes. In
addition, the Secretary shall consult with the
Secretary of the Army, the State of Arizona Fish and
Wildlife Agency, and any other Federal or State

- agencies which are atfected by the management of
wilderness values within the Alamo Dam and Reservoir
project area."
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GAME & FISH DEPARTMENT = —iremtas

2222 Weat Greenw sy Road, Phoenix, Arizons 83023 (602) 942-3000

April 16, 1990

The Honorable Dale Bumpers, Chairman

Subcomnittee on Public Lands, National Parks and Porest
Senate Energy and Natural Resources Committee

Dirksen Senate Office Building Room 308

Washington, DC 20510

Dear Chairman Bumpers and Members Of The Subcommittee:

I appreciated the opportunity to discuss the issue of wildlife
management on Arizona lands designated wilderneas before the
Senate Subcommittee on Public Land, National Parks and Porest, I
egpecially appreciate the Subcommittee's sincere concerns that
- were apparent by the questions asked during the hearing. I would
like to take this opportunity to address the requests you had for
the Arizona Game and Pish Department, The following comments are’
provided:

1. Is the Arisons Game and Pish Department satisfied with
the wildlife language? .

As I stated in my presentation to the Subcommittee, the
Arizona Game and ¥ish Commission, Department and
Constituents worked 1laboriously to develop management
criteria that specifically addressed our authority to
manage wildlife and to construct and maintain wildlife
projects on designated wilderness lands. I have included
this criteria (see Attachment A: Arizona Game and Piah
Commigsion wildlife management <criteria) for the
Subcommittee. The Arfizona Game and Pish Commission and
Department would prefer this to be the language
referenced in the Arfzona wWilderness Bill. The need for
identifying wildlife as a resource on wilderness i{s a
necessit¥ to protect the rights of wildlife. We arze
optimistic that the final language Congress includes will
allow the Department to continue proper management of
Arizona's wildlife,

2, Could you provide for the Committee, the Wildlife

Management Programs you hope to implement in the future
{on the Alamo Lake Wildlife Area)?

An Equal Opportunity Agency
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The Alamo Lake Wildlife Area 1s a block of land that has
been withdrawn by the U.S, Army Corps of Engineers and
leased to the Arizona Game and Fish Department and
Arizona State Parks Board (see Attachment B: letter to
Elaine Marquis with the Bureau of Land Mgt,., from the
Department of the Army, dated November 8, 1983). The
purpose of this lease is for recreational development and
the nanagement of fish and wildlife (see Attachment C:
Lic. #DACW(09-3-71-6, Arizona Game and Fish License for
Alamo Lake Wildlife Area). This license specifies the
authority given to the Arizona Game and FPish Department
for various wildlife management practices, including: but
not 1limited to, farming crops for wildlife. These
practices have been highlighted on Attachment C for easy
reference.

Alamo Lake is heavily utilized by the public for boating,
fishing, and other wildlife oriented recreation, This
area serves as important foraging and nesting habitat for
bald eagles, waterfowl and shorebirds,

The Arizona State Parks Board has obteained a portion of
this land through a recreational 1lease which -~ could
include motorized vehicle use in limited areas.

Wilderness advocates primary concern for the
Arrastra/Rawhide Wilderness areas are for the protection
of the riparian corridor along the Big Sandy and Santa
Maria Rivers. These corridor are included within the
lease boundaries given to the Arizona Game and Pish
Department, The primary management objective of this
Department is to protect the riparian vegetation, while
enhancing the adjacent habitat to benefit wildlife,

The Arizona Game and ‘Fish Department would respectfully
reguest that all lands within the Alamo Lake Wildlife
Area be withdrawn from the wilderness boundary
designation in the Arrastra and Rawhide Mountain
Wilderness Study Areas, We feel the managenment
objectives for these lands are not compatible with the
spirit of vilderness designation,

Requests #3 and $4 will be delivered with the use of
Attachment D: (Map of Proposed Wilderness Areas in
Arizona).

3. Provide a list or maps of Wilderness Study Areas where —
access will be lost.

The red lines on each map are indicative of vehicular
access routes that will be lost due to wilderness
designation. These indicated routes do not represent all
access within the Wilderness Study Areas (WSA). Each WSA -
was evaluated and those routes that appeared significant
- = for continued public access were selected and designated -
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80 by the red lines appearing on the maps before you in
Attachment D, There are many other traditional,
primitive roads in existence that do not appear on any
legal maps.

4. Pravide a list or maps sbouin? the numbers and types of
facilities that occur on the Wilderness Study Areas.

Bach Wilderness Study Area wmap wil]l show all developed
water catchments for wildlife, indicated by a red dot.
All other wildlife projects will be indicated by a blue
dot and described on the map, referencing its type of
facility or project.

I would 1like to take this opgortuntty to address concerns
regarding the designation of Wildlife Refuge lands in Arizona to
wilderness. Our Department cannot support this designation. Our
working relations with the USFW Service have been excellent and
highly beneficial to the management of Arizona's wildlife. The
Department strongly opposes any change in management action that
might alter the primary focus to wilderness at the expense of
wildlife.

I hope that the materiale and responses glven to you will clarify
your concerns, If I can be of further assistance, feel free to

contact me,
Sincerelyg

Duane L, Shroufe
Director

DLS:TKO: jr
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ATTACHMENT A

Listed below is the Management Criteria established by the
Arizona Game and FPish Conmission (Comaission). It is their
cequest that these Management Criteria be adopted into the
Arizona Wilderness Bill, to ensure the most beneficial approach
to managing Arfzona's wildlife on all approved Wilderness
Areas, The Comnmission feels that this Criteria and the other
concerns listed in the “Commission Approved Wilderness Study
Areas, April 1989*, must be resolved in order for the Commisgion
to support any of the Wilderness proposals endorsed at their
April 8 meeting.

Arizona Game & Pish Commins{on
Nanagement Criteri-
Arizons Wilderness sill

Sec. |( ). (a}) As provided in section &(d) (8) of the Wilderness
Act, nothing in this Act shall be constzued as affecting the
jurisdiction or responsibility of *the State of Arizona with
respect to wildlife and fish {n the aational forests, Bureau of
Land Kanagement lands, or Kational W{ldlife Refuges, {n Arizana.

{b) Nothing in this Act shall be construed as limiting the
ability of the Arizona Game and Pish Departaent, in consultation
with the affected federal land management agency, from using
mechanize” squipment including, but not limited to, helicopter,
fixed winy aircraft, and motorized vehicles, to carry out the
following activities within lands designated wilderness by this
Act.

(1) Pish and wildlife research and management surveys and
population sampling.

{2) Pacility development and habitat alteration, including the
maintenance operation or creation of flow maintenance dams, watsr
developments, water diversion devices, and associated structures
necessary for fish and wildlife conservation. Cleariang of debris
impeding movement of £ish on spawning streams shall be
permitted. Motorized equipment may be used to accomplish the
purposs of this paragraph.

(3) Stocking or transplanting of fish or collection of tish
spawn, is permitted if the purpose is to accomplish at least one
of the following objectives: -

reestablishment or aaintenance of indigenocus species;
} recovery of thrsatened or endangered species; or
i) maintenance or enhancement of recreational values
associated with indigencus or exotic species.

(1}
(i
(i1

USAV-00004822



203

{4} Chemical treatment of waters is permitted when the purpose
is to accomplish at least one of the following objectives:

(1) reestablishment of native species;
(ii) recovery of threatened or endangered species; or
({ii) corrections of undesirable conditions resulting from
human influence.
{5} Removal, reintroduction or supplemental transplants of

terrestrial wildlife species, including the use of motorized
vehicles to perform this work, shall be permitted if:

(1) the status of threatened or endangered species would
be enhanced; or

{ii) a population of a native species eliminated or reduced
by acts of man would be restored or enhanced; or

({ii) maintenance or enhancement of recreational values
associated with indigenous or exotic species as
identified in the applicable wilderness management
plan would result; or

{iv) other significant wilderness values wculd not bDe
impaired.

(6) Control of problem wildlife shall be permitted to:

(1) reduce depredations on other wildlife and donmestic
livestock;

(i{i) remove animals creating a public nuisance related to
human f{ntecests;

(ifi) prevent transmission of diseases or parasites
affecting other wildlife or humans; or

{iv) abate conflicts with native species, particularly if
those native species are endangered or threatened.
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ATTACHMENT B

DEPARTMENT OF THE ARMY
ROS ANCIVES DVATICT COARY OF (NGINtLAS
os nclu’toc:::o,::. "ei3-1233

L3 BL)
Al 1Lt ONOF

Noveaber 8, 1989

CESPL-CO-0
Operations Branch

Elaine Marquis, Area Manager

Bureau of Land Management -
Kingman Resource Area

2475 Beverly Avenue

Kinganan, AZ 86401

Dear Mrs. Marquis:

In reference to your Resource Managesent Plan (RMP) Update, Number 3
dated October 1989 for the Kingman Resource Area, the map of proposed areas of
eritical eavironmental coancern included a portion of the Big Sandy River which
is not the responsibility of the Bureau of Land Management (BLM), This
governzent land was withdrawn from BLM for the Alamo Lake project and is the
responsibility of the Corps of Enginesrs, Los Angeles District.

We have licensed to the Arizona Game and Fish Departazent the Alamo Lake
Flood Control Project, whicn fncludes the Big Sandy River, for management of
fish and wildlife. This also includes the area leased to Arizona Stato Parks
for recreational developament.

. Arizona Game and Fish Departmeat is actively persuing the development of
the Big Sandy and Santa Maria Rivers for riparian areas. We support this
development and management of our project by the state to the fullest.
Therefore please remove from your area of critical environmental concern
(riparian) in the RMP all lands encompassed by the Alamo Lake Project.

If you have any questions please contact Mr. Ted Carr at (213) 894-55635.

Sincerely,

~

— 7/ Wd'-'“
Carl ¥. Enson, P.E.

Chief, Construction-
Operations Division
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DEPARTIENT QF TIHE ARIY
License to. DACWO9-3-71-6
FOR FiSH AND WTIINDITIT CONCRRVATTON AND MANAGEMENIT PURPOSES
ATAY G (RO TR
YIRA Aty POHAVE 1onnrens, ARTZOHA

TIE SECRETARY OF THE AN, under anthority of Cection 3 of the Fish and
Wildlife Coordination Act (L8 Stat. 401, as amended; 16 U.S.C. 661 et seq),
and Section b of the Act of Concress approved 22 Dacember 1944, os smended
(76 stat. 1195; 16 U.S.C. h601), ncrcdy gronts to the STATE OF ARIZONA, acting
by ond through its Game & Fish Cormission, herein referrcd to as the licensee,
a license for a period of twenty-five (25) years commencing on 1 April 1970,
ond endiag on 31 tarch 1395, to use and cccupy approximately 22,855.71 acres
of land and water areas under the primary Jurisdiction of the Departrment of
the Army in the Alasmo Reservoir, Artizona, as described in legal description,
file 50-K-2, dated 2iv April 1969 end revised 1b loy 1969, marked Exhidit "A"
and as {llustrated on Drawing lio. 50-K-2, dated 15 Msy 1969, marked Exhibit
"B", both of which exhibits are attached hereto and made a part hereof, for
fish end wildlife conservation and management purposes.

THIS LICENSE is granted subject to the following conditions:

1. That the licensce, in the exercise of the privileges hereby granted,
shall conform to such rules and regulations as ray be prescribed by the Sece
retary of the Army to govarn the public use of the gaid project sres, and
with the provisions of Section 3 of the Fish and Wildlife Coordinstion Act
(48 stat. LOl, as amended; 16 U.S.C. 661 et seq) and Section 4 of the Act of
Congress apprcved 22 December 194L4, as amended (76 Stat. 1195; 16 U.S.C. 460d).

2. That the licensev may construct upon said land such buildings, im-
provements, facilities, sccormodations, fences, signs and other structures as
may be necessary for the purposes of this license, and may plant seeds, shruba
and trees, provided that all such structures shall be constructed snd the land-
scaping nccomplished in sccordance with plans spproved by the District Engineer,
U.S. Army Corps of Enginecrs, in charge of the administration of the property.

3. Thnt the licensce chall administer ond maintain the caid property, for
the purposcs of this license, in accordance vith the master plon for the said
Jproject ocres and with an onnual ~anagement progrom to be mutuslly agreed upon
between the licenseve and the said District Engineer, which may be amended from
time to time as may be necessary. Such snnual menagement program shsall include,
but is not limited to, the folloving:

8. Plans for management and dcvelopment activities to be undertaken
by the licensee or jointly by the Corps of Engineers snd the licenses.

b. Budget of the licensee for carrying out the management and develop-
ment sctivities.

i e e
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¢. Fersonnel to be uced in the management of the area.

d. Plens for supervising, patrolling and policing the licensed areas,
including the water arcas.

4, That oll {mprovemcntc ani perconiul property of the United States, end
the lnnd or watcer arens occupled thereby, ore exprecsly excluded from this
1icense.

S. That the licensec chall protcct the property from fire, vendalism,
s8ail erosion ond littering, and may maoke and cnforce such rules snl reguletions
as are necessary, and within its legal suthority, in exercising the privileges
grented in this license, provided that such rules snd regulstions ere not ine
consistent with those prescribed by the Secretsry of the Army to govern the
public use of the area.

6. 'That the licensee shall, at its own expense, maintain the property in
a clean condition, free from litter and floatable debris. Refuse receptacles
shall be honfloatable and refuse disposed of in a manner approved by local
health sgencies.

7. Thet the licensee, in exercising its governmental or proprietary funce
tions, may plant end harvest crops, either directly or by service contract or
under sharecrop agreements with locsl farmers, to provide: (e) food for wild-
1ife snd (b) necessary compensation to faormers under sny sharecrop agreement.
Recognizing that a poor crop seasson may result in 8 lack of food for wildlife
in e given future year, the licensee will be allowed to provide a reasonsble
surplus which will be held in reserve against a future poor crop season or may
be disposed of by the Staste and the proceeds from the sale held in reserve-
against a future poor crop season. In any event, the lands will not be used
by the State for the production of crops or any other purpose to produce revenue
to defrey costs of management or development of the wildlife area. ILands within
the licensed area, svailleble and suitable for lease for agricultural or grazing
purposes and not being utilized in connection with the production of food for
vildlife, will be leased by the District Engineer. Monies collected by the
State from the sale of surplus ¢rops and not used within five years from the
date of collection thereof, to provide food for wildlife in a poor crop season,
shall be paid to the District Engineer. The licensee will estsblish end main-
tain adequate records and accounts and render periodic statements of receipts and
expenditures in furthersnce of its wildlife feeding program, 82s masy be required
by said District Engineer. The District Engineer shall have the right to per-
form audits of the licensee's records and accounts.

8. That all service contrescts or sharecrop agreemeats entered into pur-
suant, to Condition No. 7 shall expressly state that -they are granted subject to
all the terms and conditions of this licenss and that the service contract or
sharecrop sgreement will not be effective until the terms and conditions there-
of are approved by the District Engincer.
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9. That the licensce may take, trap, remove, stock or otherwise control
all forms of fish and wildlife within the said arca, and may place thevein
such additional forms of fish and wildlife as it may desire from time to time,
and shall have the right to close the arca, or any parts therecf from time to
time, to fishing, hunting or trapping, provided that the closing of any area to
such use for fishing, hunting or trapping shall be consistent with the state
laws for the protection of fish and wildlife; also, the licensee shall enforce
the fish and game laws and such orders and regulations as may be issued by the
Arizona Game & Fish Department, and/or its Director, which laws, orders and
regulations are consistent with {tg state-wlde propram.

10, Cihat portion of the Laud and weter arcas of the profect [ucluded (n
the Lease (ovr PPublic Park and Recrcatlonal Purposces, No. DACW09-1-70-22, granted
to the State of Arfzona, acting by and through {ts State Parks Board, shall be
open to public use for boating, swimning, bathing, fishing and other recreation=~
al purposes, all as provided for in sald lease. The balance of the land and
water areas of the project shall te open to public use generally, without charge,
for recreational purposes und ready access to and exit from such areas shall
be maintained for general public use, when such use is determined by the Sccre-
tary of thie Army not to be coutrary te the public interest. However, no usc of
any area shall be permitted which is inconslstent with tlie State laws for the
protection of fish and game.

11. That this license is subject to all existing and future easements,
leases, licenses and permits heretofore granted, or to be hereafter granted, by
the United States concerning said lands and water areas; provided, however,
that upon appropriate notification by the licensee to said District Engineer,
the United States, insofar as may be consistent with other uses and purposcs of
the project, will not ecnter {nto any new cascments, lcases, licenses or permits,
or renewals thereof, which will, in che opinion of the District Engincer, adver-
sely affect the current operations of the licensee under the provisions of the
license, or which will conflict with the definitely scheduled program of the
licensee for the expansion of its activities under the provisions of this license.

12, That the licensee shall not diicrlminace against any person or personsg
because of race, creed, color or national origin in the conduct of its operations
hereunder.

13. That no cuts or filis along the shore line or other changes in topo-
graphy shall be made by the licensee without the prior approval of the said
District Engineer.

14. That the licensee shall comply promptly with any regulations, conditions,
or instructions affecting the work hereby authorized i{f and when issued by the
Federal Water Pollution Control Administration and/or ths State water pollution
control agency having jurisdiction to abate or prevent water pollution. Such
regulations, conditions or inatructiona in effect or prescribed by the Federal
Water Pollution Control Administration or State agency are hereby made a condition
of this licenss.

15. That ingress to and egress from the project area shall be afforded
the licensee over existing access roads, such interior roads as may be con-
structed, and at such additional places over GCovarnzment-owned land as may be

i

A
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approved by said District Fngineer. The licensce sholl provide appropriste
markings at its own _expense.

16, That the right 15 hercby cxpressly reserved to the United Stetes,
its officers, agents, cmployees and contractors to enter upon the said land
snd water areas, at any time and for any purpose necessary or ¢onvenient in
connection with river and harbor nnd flood control work, and to remove there-
from timber, or other materisl, rcquircd or necessary for such work; to flood
sald premiseg when necessary, and/or to moke any other use of said land ss
may be necessary in connection with public navigotion and flood contcol, water
conservation or recreation snd the licensee sholl have no claim for damages
of any character on account thercof sgoinst the United States or any agent,
officer, employee or contractor thereof.

17. That ony property of the United States damaged or destroyed by the
licensee incident to the excercise of the privileges herein grented shall be
promptly repaired or replaced by the licencee to the satisfaction of the said

District Engineer.

18. That the United States shall not be responsiole fur damages to
property or injuries to persons which may arise from, or be incident to, the
exercise by the licensee of the privileges herein granted, or for damages to
the property of the licensee, or for dsmages to the property or injuries to
the person of the licensee's officers, agents, servants or employees, or others
who may be on said premises at their invitation or the invitation of any one of
them, srising from or incident to the flooding of said premises by the Govern-
ment or flooding from any other cause, or arising from or incident to any other
governmental activities on the said premises.

19. That at the time of the commencement of this license, the licensee
will cbtain from a reputable insurance company, acceptable to tha Government,
liebility or indemnity i{nsurance providing for minimum limits of $50,000.00
per person in sny one cleim, and an ageregate limit of $150,000.00 for any
number of persons or claims arising from any one incident with respect to
bodily injuries or death resulting therefrom, and $150,000.00 for damage to
property suffered or alleged to have been suffered by sny person or persons
resulting from the operations of the licensee under the terms of this
license.

20. That this license may be relinquished by the licensee at any time
by giving to the Secretary of the Army, through the said District Engineer, at
least thirty (30) days' notice in writing.

21. That this license muy be revoked by the Secretary of the Army in the
event the licensee violates any of the terms and conditiona of this license
and continues end persists therein for a period of thirty (30) days after no-
tice thereof, in writing, by the said Dietrict Engineer.

22. That on or before the date of expiration of this license or its re-
linquishmen by the licensce, the licensee sholl vacate the said Government
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premineg, remove all property of the licensee thercefrom, and restore the
premices to n condition gakinfuclory Lo the nuld Dlstrict Engincer. If, hows
ever, this license 13 revoked, the licensee choll vacate the premises, remove
said property therefrom, und restore the premices oo aforesaid within cuch
time as the Jccrctary of the Aray myy designnte. In either event, if the
licensee shall fail or neglect to remove said property ond so restore the pre=-
mises, then soid property shall become the property of the United States,
without compensation therefor, and no claim for damages against the United
States, or its officers or agents, shall be c¢rcated by or made on account

thereof.

23. Thaot all notices to be given pursuant to this license ghall be agd-
dressed, if to the licensee, to thc Director, Arizona Ceme & Fish Department,
2222 W. Greenway Road, Phoenix, Arizona 85023, and if to the Covernment, to
the District Engineer, U.S. Army Engineer District, Los Angeles, P.O. Box
2711, Los Angeles, California 90053, or as moy from time to time otherwise
be directed by the parties, Notice sholl be deemed to have been duly given
if and wvhen inclosed in a properly scaled ¢nvelope, or wrapper, addressed
as aforesaid, and deposited postage prepaid {or, if mailed by the Government,
deposited under its franking privilege) in a post office or branch post office
regularly maintained by the United States Govermment.

- 2hk. A portion of the lands described herein are public domsin on vhich
the final order of withdrawal for Alamo Reservoir has not yet been issued.
These lands are described as follows:
Gila snd Salt River Meridian, Arizona

T, 10N., R 12 W.,
Sec. 6, Lots b, 5, 12, 13, and w.”

' T. 10 N., R. 13 W,,

Sec.'1, m-.. 1, Bgsam 3, s}uﬁé seduwd,

and _
Sec. 10, 1%;
Sec. 11, sgrm; , and Nwh;
Sec. 12, .
T. 11 X., R. 12 w., -
Soc, 10, B »}s'dk whaEd:
Sec, 1 l.nd SE
Sec. 15: ’

Sec. 20,

Sec. 21,

Sec, 23,

Sec. 29, KW, u}sz , and SERSER;

Sec. 31, Lot U, i and S}SER; . ,

Sec. 32, WiE} and 84s

USAV-00004829
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License No. DACWO9~3-71-6

T. 11 N., R. l_') Yy
Sec. 22, Nisul

T. 12 H., R. 12 Y.,
Sec. 17, W'\3ul;
Sec. 18, lots 2, 3‘ and b, SH‘TB
SEMTIL, Ea5uL, ond SE};
Sec. 19, Lot 1 and IELME.

T, 12 H., R. 13 ',
Sec. 12, shaul,
Sec. 13, MEL, 1 ik, selnwl, snd NiSER.

Pending the perfcction of the soid withdrawal, this license is effective a3 to
the above lands only to the extent of the rights accruing to the Department of
the Army by virtue of its opplicotion for withdrawnl, Serial Number Arizona
0358LL, on file with the Burecu of Lond Minagement, Department of the Interior, -
Phoenix, Arizona. Upon issuance of the t'inal withdrawal order, this license
shall be effective as to the above lands in the same manner as to the other
lands described in this license to the extent this license is compatible with
the conditions of the final withdrawal order.

25. That this license is effective only insofar as the rights of the
United States under the primary Jurisdiction of the Department of the Arxy in
the property are concerned and the licensce shall obtain such permission as
may be necessary on account of any other existing rights.

IN WITNESS OF I have hereunto set my hand this 16 day of
, 19 20 , by direction of the

MAUY
Assistant Se@ry of the Army. \\ .
\mON\&I -

SH . ERS
Asjistant‘¥or Regl Property
OAS &

The above fnstrument, together with the -provisions and conditions thereof,

18 hereby accepted this _21st day of February » 1970 .
STATE OF ARIZONA, acting by and
. LPPROVED A4S TO FORM through 1t8 Gume & Fish Q)mlllion
. . }
Thia_Jd d 2y of 222{ /‘- L1970 By: ,/7/// / ,;, % :
G.UY K. .
The l'---OZ‘-‘--.. G\.lu.al Title: Chairman iy

Asslstent Attoiney Genoral

By: Qi%ﬂ QS-]O;?/(ZLcch_.G

Z
e
Lougd

5

e
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License No. DACWO9- 3-7]_.-6

DA 2 April 146,

ULIT: A-a

ARIAGE:  89,855.71

PROJIXT: Aano Reocrvolr

LOC/STON:  Ywea and lMohave Countics, Arizons
FILE: 50+ji=2

CUXNRAT TO STOQZ C¥ AREIA FOX TIOR AND WILDLISE CONSERVATION

Gilo cnd Salt [ttver !'-ridian

T. 10 K., R. 12 U.,
sec. 6, Lote 4, 5, 12, 13, end 14,

T. 10 H., R. 13 ¥.,
sec. 1, Lota 1, 2,3, and 4, shul, .,w&, end NiSEd;
scca. 2 o.nd
sce. 4, FoN *m*,,, and sEY;
see. 9, W=l oF and zlrel;
sce. 10, Il H
sec. 11, l’__.
oee. 12, 3 né

T. L1 N., R. 12 3.,
sec. &, loto 2, 3 wd b, s.:’ iwl, alid, swk, ana wisEl;
scc. 5, Lot 1, sEMmTk, and 3Ey3
sec. 7, Loto 3 ad 4, SE, r':,,; 250, ond 3BY;
scc. 8, sk, siink, znd g;
sce. 9; -
suc. 10, .,;:r,,,, and $%;
sec. 11, at.rf.
sec. 12, b"a H
cec. 113' I, ;ﬁ%m" -
sec, 1, H., NS, Jb AN
sec. 15, I}, S, n k L, ond ¥, WAGE):
secs. 16, J.r, . 19;
sec. 20, H., and s.}.,
sec. 21, w , and NWh;
ssc. 23, B
sec. 29, m lnd (o]
secs. 30 and 31;
soc. 32, W, and wizl.

T. 11 K., R. 13 .,

scc. 12, ..:...{sw.‘: s#3tl, ana EASEl; -
soc. 13;

Exhibit “A”

e

3
p
54
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License No. DACWO9-3-TL-6 -

see. Lh, Sousl, S, med Sl
gec. &7, Su;

- I ¢ slgpe ot Vel .t
e2e. D3, 0V, B WL, SOLIRN, wad GG
seas. 24, U5 amt 6;

sec. MY, B', una 1Ll -
ace. 34, vy, B 1..:“ il 'J",;
scc.e 395

see. 0.

T. 22 K., 1. 12 Wey
sec. LY, wliMyi
asec. 1, Lots 2, 1 wul by Snltied; .,.,rIN.,, Ehawl, ond SE);
sec. 19, foL 1y Houini, T Selowg;
sec. 90, I'. l. 5 md .,'J,,..n,.
sec, 28, .;\._ t
see. 29, d.ud,,, und ._,
- sec. 30, ’_'.'2 o4 m',., and HE; {;‘-.,
sec. 31, lh. NS
sec. 32, Ik, nz.,:,‘, axd SEM3LY;
sec. 33, Wikh, and Wl.
T. 124, R 13 W,
sec. 12, 3i5W;
sec. 13, W2k, Buwl, oBlisl, and ploEk.

The arcas descrived aggregate 22,865.71 acres.

Rovised: 1k Moy 1969
Written by: LI4K° FIlLZ: 50-K-2

USAV-00004832
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ATTACHMENT D

Maps of proposed Arizona wilderness area boundries
for Senate Bill 1080, depicting public access roads
lost due to wilderness designation and wildlife
improvement projects within wilderness boundries.

Prepared by
Arizona Game and Fish Department
April 1990

USAV-00004833
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Legend for Wilderness Area Maps

Significant public access roads within
wilderness areas currently not cherry-stemmed

Developed wildlife water catchment

Other wildlife projects (Descriptions of projects
given on appropriate maps)

4
W
Vi
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Govermor
Roae Maffard

Commusrionsrs

Thocus G Woads. Jr, Phoest, Chasrmas
Phuillig W Ashcrof. Eagar

Gordon K Whiting, Kiondyke

Larry Tayhor, Yoms

Elizabeth T Woodin, Tucson

GAME & FISH DEPARTMENT Duectr

Duanc £ Shrouse
2221 West Grecnwan Rosd Phovain Anizona 88023 412 (602) 942 MX0 Depin Direcsor
Thomas W Spaiding
—so— w—
May 3, 1990

The Honorable Dale Bumpers, Chairman

Subcommittee on Public Lands, National Parks and Forests
Senate Energy and Natural Resources Committee

Dirksen Senate Office Building, Room 308

Washington, D.€. 20510-6150

Dear Chairman Buapers: -

After testifying on April Sth at the Subcommittee on Public
Lands, National Parks and Porests on S. 2117 and H.B. 2570, the
Arizona Wilderness bills, I returned to Arizona with a list of
requests the Subconmittee had offered. 1 was unaware that an
official request was forthcoming (received on April 23, 1990) and
attempted to address your concerns with a response that I mailed
to you on April 16, 1990. The official concerns were similar to
those I lInitially responded to and I would like to take thisg
opportunity to further address your requests in hopes of
fulfillment.

On the occasion that your official questions are similar to the
responses already sent, I will refer back to that document
identified as "initial Response."

1. You have stated in your testimony that the proposed language
in S. 2117 qlves many in Arizona some coafort. Are you
completely satisfied tbat the report language will enable you
to arrest your concerns? Or would statutory language be more
acceptable? If go, please explain why statutory language is -
preferred.

As I previously stated in both the presentation to the
Subcommittee and in the ®Initial Response $1," the Ar{zona
Game and Fish Commssion is not satisfied that the report
language will cesolve all concerns. It is my belief, as
Secretary to the Commission, that the desirable scenario
would be to include the Arizona Game and Fish Commission's
Wildlife Management Criteria for Arizona lands designated as
wilderness ("Initial Response”/Attachment A) as statutory
language in the Arizona Wilderness bills.

Statutory language is the preferred alternative based on the

An Equal Opporaruty Agency
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premise that we believe it would give wildlife greater
priority in today's management practices surrounding
wilderness, and if any wildlife management practices were
ever tested in the Jjudiclial process, its probability to
prevail would be increased. Furthermore, our Department has
experienced bureaucratic roadblocks due to individual
interpretations of language regarding wilderness. 1It is our
belief that statutory language specifically identifying our
abllity to manage wildlife on lands designated wilderness
will allow the Arizona Game and Fish Department (AGFD) to
continue the conservation and proper management of Arizona's
diverse fish and wildlife.

2. Have you had rsonal experience with wilderness report
language which did not work as intended? Please explain in
detail.

The Bureau of Land Management (BLM) and the U.S. Porest
Service adopted the report language in the California
wilderness Act and have been using 1t as criteria for
determining the appropriateness of wildlife projects for
wilderness. Our concerns and past experiences are related to
problems associated with this report language and the
interpretation of ic. To be more specific, the
interpretation of what "minimal tool* 1is, and what |is
“compatible® with wilderness. The intent of the Arizona Game
and Fish Commission is to have statutory language identifying
wildlife and associated management practices as a wilderness
resource with equal consideration in managerial decisions.

Listed below are examples of situations where our Department
felt that report language, and interpretations thereof, were
inadequate:

Juniper Mesa Catchment:

This wildlife project was developed prior to the designation
of the Juniper Mesa Wilderness Area. It is located in the
Prescott National Forest. After the area was designated
wilderness the AGFD requested permission to use a truck and
transport materials into the catchment for repairs. The
request was denied on the grounds that using a motorized
vehicle was not allowable under wilderness guidelines. The
Regional Forester did grant permission to use a motorized
vehicle to remove the structure. The water catchment Iis
necessary to maintain the local turkey population and also
benefits mule deer as well as a nmyriad of nongame wildlife
species, The AGFD realizes the critical need for this
project and is planning to repair the "catchment utilizing a
horse drawn wagon to deliver new materials and haul away
debris, This increased burden will cost the AGFD excessive
dollars and manpower.

Gray Tank Water Catchment:

In June of 1989, the state offices of BLM and AGFD selected

-2-
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this water catchment as a viable project. At this time funds
and manpower were assigned. on October 4, 1989, the AGFD
submitted a formal roposal to BLM stating detailed
descriptions of the project. The plan was to build a storage
Facility with a shade cover, designed to reduce evaporation
and maintain water quality. Furthermore, there were signs of
domestic livestock in the area necessitating the construction
of a pipe rail fence to exclude thelir use. The AGFD was left
with the impression that there was no problem with the
project's compatibility with wilderness and coordinated a
work crew of 50 volunteers from Arizona Desert Bighorn Sheep
Society, a helicopter and Department personnel to construct
the project. Two days prior to the construction date
{January 10, 1990), the BLM advised us that they had modified
the plans and were denyxng the Department permission to
construct the shade and pipe rail fence on the grounds that
they are incompatible with wilderness, even though these
items ‘are on other designated wilderness areas. The BLM
later agreed to construct the pipe line fence if future
protlems arose, but were opposed to the shade structure.

The inconsistencies and personal interpretations regarding

"minimal tool"™ and “®wilderness compatibility" make the
planning of these wildlife projects very difficult. The BILM
administration is working very hard to coordinate with the
APD to address our concerns. Even with their efforts, our
ability to maintain these projects decreases with the varying
/nterpretations from agency to agency, wilderness area to
wilderness area, and even individual to individual. The AGFD
is optimistic that strong statutory language, combined with a
positive interagency relationship, will leave less room for
interpretation and enable Arizona to continue proper wildlife
management and conservation.

3. what is the specific impact to your wildlife programs and
public access routes which were not "cherry-stemmed® on the
maps referred to on Page 2 of your testimony?

The BLM, Arizona Congressional Delegation and Wilderness
Coalition made sincere efforts to meet our concerns regarding
access for public use and wildlife management activities.
Although all concerns were not met, a large portion of
primary access routes were cherry-stemmed. As I indicated in
"Initial Response §#3,” each Wilderness Study Area was
evaluated and those routes that appeared significant for
continued public access were selected and designated so by
the red lines appearing in the "Initial Response/Attachment
D, Maps." There are many other traditional, primitive roads
in existence that were not recommended by the Arizona Game
and Fish Commission for cherry~-stemming.

In reference to the impacts of roads not cherry-stemmed on
our wildlife programs, the AGFD is optimistic that our
working relationship with the appropriate land management
agencies will allow access to wildlife projects beyond
wilderness boundaries, for administrative purposes. Our

-3=-
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Department 13 under the impression from the BIM that
permigssion to access any wildlife project requiring
maintenance (i.e. repairs, routine trips of hauling water by
vehicle), will be granted. There are concerns that sonme
individuals do not consider wildlife an element of wilderness
and will attempt to prohlbit these practices. That is the
foundation behind our desire for complete cherry-stemming
versus administrative access, It is our belief that a road
that {s <cherry-stemmed 1is 1less vulnerable to complete
closure, compared to one established as administrative
access.

4. Please provide any statutory language that you feel will
solve your apecific problems with t legislation as drafted.

In response to Question #4, 1 will again submit for the
record, the management criteria established by the Arizona
Game and Fish Commission (See Attachment). -

The AGFD's primary concern is that language be included in S.
2117 and H.B. 2570 (preferably in statute) that will allow
our Department to continue managing Arizona's diverse fish
and wildlife, protect past investments we have made to
accomplish this mission, and continue the practice of
developing projects that benefit wildlife populations.

I would like to take this opportunity to address a recent issue
that has been brought to the Department's attention. There is
some discussion that the boundaries surrounding the Upper Burro
Creek Wilderness Study Area are potentially being modified. Our
Department is very aware of this Wildlife Study Area location
and, due to its geographic isolation, agrees with the BLM that it
does not meet wilderness criteria. However, if it is the
intention of the Delegation to i{nclude this area as wilderness,
we would respectfully request that the Salt Creek Road be cherry-
stemmed for both public and administrative access. The public
utilizes this road frequently for various recreational uses and
access to Goodwin Mesa. The following table is representative of
some uses:

Salt Creek Road Use Data:

1989 HUNT USB
1200 Deer Permits 50 hunters
150 Javelina 8 hunters
25 Antelope 7 hunters
Quail 20~40/season
Trappers 2-4 (Bagdad Residents)
Recreationist 1 vehicle/weekend (Feb. - May)

To prohibit access through Salt Creek Road would result in
significant additional travel time to Goodwin Mesu and possibly
eliminate a large segment of traditional users to the area.
Additionally, response time for our Officers (located in Bagdad,
AZ) to this area for enforcement purposes would significantly be

-4~
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reduced if access were denied. This would be detrimental in the -
Department's ability to enforce Arizona statutes, including
_assistance in enforcing Wilderness legislation.

If I can be of further assistance please feel free to contact me.

Sincer=:ly,
Q... S
A oan2

Duane L. Shroufe
Director

DLS:TKO: jr

Attachment
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ATTACHMENT A

Listed below is the Management Criteria established by the
Arizona Game and FPish Commission (Conmissicn). It s their
cequest that these Management Criteria be adopted intoc the
Arizona Wildecrness Bill, to ensure the most beneficial approach
to managing Arizona's wildlife on all approved Wilderness
Aceas. The Commission feels that this Criteria and the other
concerns listed in the “"Commission Approved Wilderness Study
Areas, April 1989°, must be resolved in ocrder for the Commission
to support any of the Wilderness proposals endorsed at their
April 8 meeting.

)
Arizona Game ¢ Pish Commission
Management Czliteria
Arizona Wilderness Bill

Sec. | ). (a) As provided in section 4(3)(8) of the Wilderness
Act, nothing {n this Act shall be construed as affecting the
jurisdiction or responsibilicty of the State of Arizona with
cespect to wildlife and fish in the national forests, Bursau of
Land Management lands, or National Wildlife Refuges, in Arizona.

(b) Nothing in this Act shall be construed as limiting the
ability of the Arizona Game and Pish Depaztment, Iln consultation
with the affected federal land management agency, from using
mechanized equipment including, but not limited to, helicopter,
fixed wing aircrafc, and motorized vehicles, to carry ocut the
following activities within lands designated wildarness by this
Act.

(1) Pish and wildlife reseacch and management sucrveys and
population sampling.

(2) Pacility development and habitat alteration, including the
maintenance operation or creation of flow maintenance daas, wvater
developments, water diversion devices, and associated structures
.necessary for £ish and vildlife conservation. Clearing of debris
impeding movement of fish on spawning stczeaas shall Dbe
pezmitted. Motorized equipment may be used to accomplish the
purpose of this paragraph.

(3) Stocking or transo'anting of fish or collection of f£ish
spawn, i{s permitted i{f che purpose is to accoamplish at least one
of the following objectives:

{1) reestablishaent or maintenance of indigencus species)

{11) recovery of threatened or endangered species; or

{11{) maintenance or enhancement of recreational values
associated with indigenocus or exotic species.

USAV-00004880



261

(4) Chenmical treatment of waters is permitted when the purpose
is to accomplish at least one of the following objectives:

(i) reestablishment of native species;

{ii) recovery of threcatened or endangered species; or

(iii) corrections of undesirable conditions resulting from
human influence. -

(S) Removal, reintroduction or supplemental transplants of
terrestrial wildlife species, including the use of motorized
vehicles to perform this work, shall be permitted if:

(i) the status of threatened or endangered species would
be enhanced; or

(ii) a population of a native species eliminated or reduced
by acts of man would be restored or enhanced; or

- (iii) maintenance or enhancement of recreational values
associated with indigenous or exotic species as
identified in the applicable wilderness management
plan would result; or

(iv) other significant wilderness values would not be
impaired.

(6) Control of problem wildlife shall be permitted to:

(i) reduce depredations on other wildlife and donestic
livestock; N

(ii) remove animals creating a public nuisance related to
human interests;

(iil) prevent transmission of diseases or parasites
’ affecting other wildlifs or humans; or

(iv) abate conflicts with native species, particularly it
those native species are endangered or threatenad.
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ARIZONA
DEPARTMENT

OF WATER
RESOURCES

Rosa Mattora Governor

N W Plummer
Quector

May 3, 1990

15 Soutn 15th Avenue
Phoerx Anzona 85007

The Honorable Dale Bumpers

Chairman, Subcommittee on Public Lands,
National Parks and Forests

United States Senate

washington, D.C. 20510-6150

Dear Senator Bunmpers:

Your work as Chairman of the Subcommittee on Public Lands,
National Parks and Forests on the Arizona Wildernese bills is
appreciated. I enclose with this letter my answers to the
questions asked by Senators McClure and Wallop about these
bills.

If you have ény questions, please give me a call.

Sincergl
N.W. Plummer
Director

NWP:BAM:rmn

Enclosure

¥
7
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Questions from Senators Wallop and McClure

Answers from Mr. N. W. Plummer, Director,
Arizona Department .of Water Raesources
77 " Phoenix, Arizona

You state that you believe that the House bill appropriately
addresses water rights. Does that mean that you oppose the
language included in the Senate measure? What are your
specific concerns with the Senate language?

Yes. Specifically, the Department opposes the sentence in
Section 201(d) which states that "Federal water rights
reserved by this Act shall be in addition to any water
rights which may have been previously reserved or obtained
by the United States for other than wilderness purposes.”
If other Pederal water rights exist they should be
considered as partially or totally fulfilling the wilderness
water rights, Furthermore, we believe that in-stream flow
rights for recreation and wildlife purposes for wilderness
areas, if granted under state law, will fulfill Federal
water rights for wilderness purposes.

You sgtate that the issue of water rights should not be left
for future determination by the courts, yet you also appear
to assert that the quantification of the rights, and
presumably also the definition of purposes, should only be
done by the Courts in a general stream adjudication? Does
that seem a little inconsistent to you?

In my testimony before the committee I expanded on this
statement to explain that future determinations by the
courts should not be undertaken without direction from
Congress. In Arizona we have in place a process for
determination of federal reserve water rights which we
believe will satisfy the needs of the wilderness areas while
at the same time protecting other water users in the

state., First is our state administrative process for
granting water rights for minimum in-stream flows. These
are granted for recreation and wildlife purposes, including
fish. BLM tcday has before the Department of Water
Resources applications for in-stream flows for the critical
stream reaches in proposed wilderness areas, We believe
that quantification of these in-stream flows by the State
will be the first and most important step in determining the
water rights for wilderness areas.

Secondly, Arizona is conducting, in the state courts, two
large general stream adjudications pursuant to the McCarran
amendment. We believe that the adjudication courts will
give a great deal of weight to the State's in-stream flow
water right determination in quantifying federal wilderness
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water rights.

The position I advocate reflects Arizona's hydrology and
laws. It is not intended as a quidepost for use in other
states with different circumstances.

a) If you want to eliminate any judicial determination, why
don't you simply provide for a quantification in the
legislation?

We are opposed to quantification in the legislation. At
this time there is little or no data avajilable to
specifically quantify rights on all the streams
involved., Arizona's administrative process for
quantification of in-stream flow rights should be
utilized initially. The final determination should be
made by the courts in a general adjudication, with
appropriate direction by Congress.

You state on page 2 that the establishment of these rights
should have statutory limitations. In Cappaert v. Unitel
States, 426 U.S. 128 (1976), the Supreme Court held that:

« « .when the Pederal Government withdraws its land from
the public domain and reserves it for a federal purpose,
the Government, by implication, reserves appurtenant
water then unappropriated to the extent needed to
accomplish the purpose of the reservation.

In 1978, the Court in United States v. New Mexico limited
the reserved right to the "primary” purpose of the
reservation. Wouldn't current case law on implied rights

provide more certainty to the State of Arizona with respect

to the BLM wilderness than would the language of _the
legislation?

The language of the legislation does not provide less
certainty than current case law on implied rights. To the
extent that the language of the legislation is vague,
current case law would be utilized to interpret the
language. Pinally, rejection of the S5.2117 language on
additive water rights would be interpreted as direction by
Congress to an adjudication court to consider whether in-
stream flow rights quantified by a state administrative
process entirely fulfill the Federal water rights reserved
for wilderness purposes.

What purposes do you see in Wilderness designation which
require the preeaption of the laws of Arizona?

Wilderness advocates will argue that the state water right
aystem does not recognize wilderness purposes as a
beneficial use. From a water management perspective, we
would prefer that the wilderness designation did not affect

5
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Arizona laws. However, the explicit designation of federal
regserved rights to be quantified in the state courts is a
practical solution to the concerns of wilderness advocates
which should have little if any impact on water users in
Arizona. B

a) Doesn't Arizona law already recognize in-stream flows
for recreation, fish, and wildlife?

Yes,

b) Hasn't BLM already applied for such rights in the Bill
Williams area?

Yes.,

¢) Why do you feel that the federal government should
preempt Arizona law rather than simply requiring BLM or
the Fish and Wildlife Service to appiy for State rights,
since you seem to agree that the granting of such a
right would be consistent with the State's support for
the legislation?

An in-stream flow right granted under Arizona law only
would not satisfy those who are concerned that water for
recreation, fish and wildlife purposes may not fulfill
all wilderness values. They would like an opportunity
to develop a position on this after the state process of
quantification is completed. The Department of Water
Resources is confident that the result of a state
administrative process will be satisfactory, and is
prepared to take wilderness values into consideration in
quantifying rights for recreation, fish and wildlife
purposes under state law. Therefore, the Department is
prepared to allow opportunity for further argument as a
compromise position,

You also, on page 2, support the language of the House bill
which restricts the quantification of the reserved right to
a general stream adjudication. Why do you support that
limitation on the State‘s procedural laws rather than
language asuch as "The rights reserved by this legislation
shall be quantified in accordance with the procedural laws
of the State of Arizona"?

The final guantification in an adjudication would present
the only opportunity for wilderness advocates to argue, if
they felt the need, that an in-stream flow right for
recreation, fish and wildlife does not fulfill all
wilderness purposes.

a) Would you object to a requirement that the Secretary
comply with the requirements of State law?
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No. In fact, the legislation now requires this to some
extent., The Secretary must file a claim for the water
rights in a state court adjudication.

Do you find any conflict between the position of the
State of Arizona on this legislation, which apparently
supports preemption, and the position which the State
recently took in filing an amicus brief in the Rock
Creek case opposing FERC preemption under Pirst Iowa?

No, In the Rock Creek case, FERC's position would allow
it to have exclusive and broad authority on stream flow
isgues. Giving an opportunity for a quantification
argument bascd on federal law in an adjudication to
those uncomfortable with a purely state administrative
determination on water would not allow the kind of broad
preemption sought by FFRC.

What are the areas in which the State of Arizona does
not believe the Federal Government should not [sic])
comply with State water law?

The Federal Czvernment should avoid compliance with
Arizona water law only if compliance with Arizona's law
would defeat a federal objective.

Does the limitation to a general stream adjudication
concern you, given that both the purposes and the
quantification are undefined so that any future state
rights will always be under a cloud until the State
initiates a general stream adjudication?

No. After the state administrative process has
quantified BLM's request for water for recreation, fish
and wildlife, all parties concerned may well be N
satisfied that the federal wilderness water right is
completely, or essentially completely, satisfied. As
the Department of Water Resources acts on others'’
applications for water rights, it should quickly become
apparent whether anyone believes that the federal
wilderness right has taken all the remaining water in
the river. A general stream adjudication will be
lgltlated only if anyone is concerned about a "cloud" on
rights.

Why shouldn't whatever the right is be quantified as
quickly as possible?

It should be. However, the technical difficulties in
quantifying an instream flow right make the state
administrative process the quickest means for accurately
quantifying the right while allowing all parties
concerfied to have input into the decision. The
adninistrative quantification should then serve as the
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You state that areas proposed for designation which are not
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basis for an adjudication court's final detrmination of

the wilderness water right,

located at the headwaters are generally located on streams
which are fully appropriated and therefore the designation
will have little if any impact. If that is the case, why
bother creating a reserved right?

It makes little if any difference in those areas, but the
reserved right should be created as a workable solution to
the concerns of some advocates for wilderness water

rights.

hydrologic and legal circumstances.

a)

b)

c)

4)

e}

Are there areas designated under the legislation which
in the view of the State of Arizona do not have
appurtenant water? If so, which areas are they?

Most of the areas contain only ephemeral or intermittent

streams. Few areas contain perennial streams.

With respect to those areas, isn't the assertion of a
reserved right a meaningless exercise and a gratuitous
preeaption of State law?

Because there will be no adverse impacts, it seems
appropriate to make the water language consistent
throughout the bill.

Are there areas which may have appurtenant water but
which are fully appropriated? If so, which areas are
they?

All areas on the Gila River watershed are fully
appropriated.

With respect to those areas, is it the position of the
State that the quantification of the reserved right
should be zerzro since there is no unappropriated
appurtenant water to reserve?

No. As a practical matter, the priority system will
reduce water available to zero. However, the
quantification in those areas should be at whatever
level is necessary to fulfill wilderness purposes. If
additional water becomes available in those areas, the
federal right will then be in place .in the appropriate
amount.

If that is the expectation of the State, then why

shouldn't the legislation exclude those areas rather
than inviting the Courts to be creative in trying to
give meaning to what would otherwise be a meaningless

This solution should work well in Arizona's unique

5
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action?
See the answer to question #6.

Aren't you inviting interference with senior rignts by
advocating a reserved right wher& you believe there is
no unappropriated appurtenant water?

No. Prior vested rights will not be affected under
either state or federal law, except with adequate
compensation. Also, areas on the Gila River system are
in the uppermost parts of the watershed, except for the
Gila Box area. Therefore, non-diversionary wilderness
water rights will give little or no opportunity for
interference.

With respect to the two areas where you believe that there
is' a possibility of a reserved right, do you believe there
shpuld be some limit on the quantification of that right so
as'not to interfere with either pending applications, the
operation of the Alamo Dam, or a future change in use
application by Scottsdale for water appurtenant to the
Planet Ranch?

A limit on the gquantification, limiting it to the amount
allowed under state law, would avoid interference with
pending applications and with the operation of Alamo Dam.
However, while the language of the House bill is not
perfect, it is workable, particularly if additional language
is added to refer specifically to the Cormittee report.
Under state law, a change in use may not be approved if it
will affect any other existing water right. A federal right
should not get legs protection than a state water right.

a)

b)

c)

d)

What are the specific limitation which you want?
See answer above.

Would a limitation that the reserved right could not
exceed 10 cfs protect the State's interest?

Yes. That is the minimum amount now normally released
from Alamo Dam.

Do you believe that the BLM's pending application on the
Bill williams, if granted, would coapletely fulfill any
wilderness purpose?

Yes.

Would you support languagé which would deny any reserved
right on the Bill Williams to the extent that the
pending application is granted in order to forestall
future litigation?

No. That would prevent future litigation, but it would

6
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not be consistent with the compromise agreement,

e) If the State believes that BLM can apply through State
law to obtain whatever rights are needed for the proper
management of these areas, why should there be any
reserved rights elsewhere?

To satisfy those who are not comfortable with purely

state water rights. Furthermore, creation of these

water rights will provide consistency throughout the
" bill, with little or no impact on other areas.

f) To the extent that the State is concerned over the
impact of the reserved rights on operation of Alamo Dam,
couldn't those concerns be-better dealt with if BLM
applied for a State water cight through State process
rather than having the federal government preempt
Arizona law? -

That would be true only if the federal water right were
significantly different, in quantity and timing of
releases, than the state water right. I do not believe
the federal right would be significantly different.

g) Why do you believe that lanquage in the Committee report
would overcome the specific language of the statute?

The language in the Comittee report would not overcome
specific and plain language in the statute. However, to
the extent the statute is vague or ambiguous, a court
would look to the Committee report as an aid to
statutory interpretation. The language of the statute
should specifically refer to the House Committee report.

h) Should any resérved right be sybordinated to the
operation of Alamo Dam and any rights granted by the
State of Arizona?

That reserved right would, under federal law, be
subordinated to existing rights vested under state or
federal law. Any additional subordination would not be
coygistent with the solution represented by the House
Bi

You state on page 5 that Arizona has a process to grant in-
stream flow rightas for purposes which you believe "will in
all likelihood satisfy the need for water for wilderness
purposes”. If you really believe that, why are you
advocating that the federal government disregard State law
and preeapt the laws of Arizona? Did Arizona take that
position in Arizona v. California?

This is a position which will be workable, given Arizona's
hydrology and laws. Arizona v. California was primarily a
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resolution of conflicting interpretations of federal law.

a) 1Is your concern and reason for advocating federal
preemption based on your belief that Arizona's laws are
inadequate or on a concern that unless you agree to a
preemption you will not be able to get legislation
enacted?

No. Neither.

b) Again, on page 5 you state that "water rights provisions
« « « should not detract from the state's opportunities
to quantify these recreation and wildlife rights under
state administrative law . . ." To the extent you
believe that the State, rather than the courts, is the
proper forum to balance conflicting demands for scarce
water resoucrces, wouldn't a denial of federal reserved
rights and the accompanying preemption coupled with a
requirement for the Secretary to apply for a State right
better protect the State interest?

Yes. However, the House bill provides a practical
alternative to such a denial.

You state that in your view, the Bill wWilliams is not ripe
for a general stream adjudication in part since there are no
large scale unquantified federal reserved water rights and
there is still unappropriated water available. I assume you
would agree that the situation would certainly be altered if
this legislation is enacted, which would leave an
unquantified federal reserved right for unspecified purposes
and perhaps no further unappropriated water. Why do you
believe that is a good scenario rather than having the
federal government apply for a State water right under
established State procedures?

As we expressed in testimony, this is the one river system
which gives us concern. Currently the river system is
controlled by Alamo Dam. This legislation must not affect
the dam's operation. BLM has applied for in-stream flows
below Alamo Dam and we expect these water rights, if
granted, to be consistent with wilderness needs in this
area. We would expect the dam to be operated to release
water to satisfy these rights consistent with operational
criteria.

On the Upper Burro Creek wilderness, the House report
indicates that facilities for the town of Bagdad are
located outside of the unit and that the designation
will not interfere with access for maintenance and
improvements will not be affected. Would any of those
activities occur within the wilderness area?

It i3 my understanding that they would not.
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c)
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Is there any possibility that the reserved right could
interfere with future development or the need for
additional water supplies by the town of Bagdad?

It is possible, but doubtful.

Does the mine depend on water supplies, and if so, how
auch?

The mining company has water rights and claims totaling
2012.2 acre-feet per year from Francis Creek above the
Upper Burro Creek wilderness area and 1,045.2 acre-feet
per year from Boulder Creek, which flows inte Burro
Creek in the wilderness area. No records are provided
to the state regarding how much water is put to use.

The legislation you support would also claim a reserved
right for wilderness in severazl wildlife refuges. What
additional quantities of water do you believe are needed
for these areas? _

The water needed in these areas will amount to ephemeral
flows of those desert areas, and possibly the small
springs that arise there.

With respect to the Havasu Refuge, what appurtenant
wvaters have not already been fully appropriated for the
Refuge?

The Havasu Refuge was decreed a right in Arizona vs.
California for 37,300 acre-feet per year from the
Colorado River, Because these uses will be through
diversion by man made structures, this water probably
cannot be used on a wilderness area.

Unless you are suggesting that this Committee include in
ita report that the reserved right is meaningless,
aren't you inviting a court to reach beyond the boundary
of the wilderness area to impose a flow requirement on
the Colorado?

We have suggested language to be included which would
make it clear that the wilderness clesignation does not
affect the operation of the reservoirs on the Colorade
River.

Should the legislation specify that nothing in this Act
may in any manner be construed to affect the regime on
the Colorado?
See (b) above.

To the extent that some court does fing that the

¥
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"regerved” right must imply an intent to affect the
Colorado, is Arizona prepared to agree that any such
federal right must be satisfied solely from Arizona's
allocation of water in the Lower Basin?

See (b) above.

Unless there are specific purposes in the wildlife refuges
which are not already satisfied by existing water rights,
why should there be any additional reserved water right?

To satisfy those who are reluctant to rely on the state
water right process.

Is there any reason why the Pish and Wildlife Service could
not apply to the State of Arizona for any additional water
rights which it feels it needs?

No.

The House Report states that "water rights for the Rawhide
Mountains and the Swansea Wilderness areas shall be
quantified in a manner that recognizes vested water rights,
takes into account the purposes of the Central Arizona
Project, and is consistent with the laws the Secretary of
the Army must following operating the Alamc Project, while
still protecting the wilderness qualities of these two
areas.,” Do you agree?

Yes.

a) There is nothing in the legislation which indicates any
such limitation or balancing of interests. Should the
legislation specify these considerations, and do you
believe that a court is better able to balance these
interests than the State of Arizona?

The legislation should contain a reference to the House

Report so that a future court will have guidance on
statutory interpretation.

10
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April 19, 1990

Honorable Dale Bunpers

Chairman, Energy and Natural Resources Committee
Subcommittee on Public Lands, National Parks and Forests
308 Dirksen Senate Office Building

washington, D.C. 20510

RE: Hearing Record on Arizona Wilderness Bills $-2117, HR-2570
Dear Chairman Bumpers,

At the April 5, 1990 hearing or. the Arizona Wilderness Bills
we were asked to respond to several questions. Specifically, we
were asked whether or not instream flows granted under Arizona
state law adequately protect water in wilderness areas. We were
also asked if there is any difference between our points of view
on this issue.

The Arizona Wilderness Coalition and it's member
organizations including The Wilderness Society have the same
position about wilderness water rights. We support the
compronrise water rights language in HR-2570 as it was amended on
the floor of the House by Congressman John J. Rhodes. This
provision establishes a federal reserved water right for each
area with a priority date as of the enactment of the act. It
also directs the Secretary of Interior to take all steps
necessary to protect the rights including the filing of claims in
stream adjudications in the courts of Arizona and in accordance
with the McCarran Amendment.

We do not feel that instream flows that may be granted under
state law are sufficient to ensure protection for wilderness
values, Only two instream flow rights have been granted by the
state of Arizona and several dozen applications
for such rights have been pending for some time. So far, there
have been no legal challenges against the ability of the state to
grant inatream flows but such suits may be filed by other water
users as decisions about pending applications are made. Alaso, it
is our understanding that under state law instream flow purposes
tor recreation ard fish rank behind consumptive uses for cities,
agriculture and industry.
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Because of the uncertainty over the ability of state law to
protect water in wilderness, we feel that federal reserved water
rights are essential.

In addition, Jim Norton was asked for examples of the use of
motorized equipment in wilderness for wildlife management
purposes and the authority by which the use occurs.

Generally, the use of motorized equipment in wilderness
areas is not necessary to achieve wildlife management goals.
Authority for use of motorized equipment, provided that it is
necessary to meet minimum requirements for the administration of
the area, is granted in section 4(c) of the Wilderness Act of
1964, This is the so called "minimum tool" requirement that is
embodied in the wilderness management regulations of the Bureau
of Land Management, Forest Service and Fish and Wildlife Service.
Copies of pertinent sections of these requlations are attached
for your review.

The following are a few of many examples of the use of
motorized equipment in wilderness for wildlife management
purposes in compliance with the minimum tool requirement:

1) A motorized drill was used in the Gila Wilderness to
construct a small dam necessary to prevent encroachment by
exotic fish species into habitat for the native Gila trout, an
endangered species.

2) Thirty desert bighorn sheep were transplanted into the
Superstition Wilderness by helicopter. The sheep were captured
in the Kofa National wildlife, an area to be designated
wilderness in $-2117 and HR-2570. Because it is proposed for
wilderness by the administration, the refuge has been managed the
same as already designated areas.

3) The entire gene pool of a sub-population of the Gila
trout was transferred from McKenney to Little Creek. A
helicopter was considered to be the minimum tool because warm
temperatures could have destroyed the population if other
transportation was used. The project was considered essential to
the survival of trout.

4) Twelve mountain goats were transplanted into the Frank
Church - River of No Return Wilderness via helicopter to
supplement the existing indigenous population. Helicopters were
considered the only means of transport that ensured survival and
were used by necessity, not convenience.

5) Alrcraft ware used to transport approximately tifteen
desert bighorn sheep between Badger Creek Canyon and Bushhead
canyon in the Paria Canyon/Vermilion Cliffs Wilderneas. Also, a
temporary holding pen was constructed in the wilderness and was
Temoved after the project was successfully completed.

=
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All of the above wildlife management activities were
complated in accordance with and under the authority cof Section
4(c) of the Wilderness Act and appropriate guidelines and
regulations. We believae that plenty of flexibility is provided
under current law and that any additional special provisions
dealing with wildlife management in wilderness are unnecessary.

Thank you for the opportunity to provide this additional
information for the hearing record.

Sincerely,

.

aig (§riesner :
Arizona Wilderness Coalition e Wilderness Society

2127 E. Osborn 234 N Central #430
Phoenix, AZ 85016 Phoenix, AZ 85004
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U.S. FISH AND WILDLIFE SERVICE
REFUGE MANUAL

IIABITAT MANAGEMENT 6 RM 8.1

8. Wilderness Area Mansgement

8.1 Scope. This chapter applies to all wilderness areas and those arees
outside Alaska pending Congressional establishment as wilderness on
national wildlffe refuges. Units under consideration for wilderness £
in Alaska are mansged under the rules, regulations, policies and laws §:;
governing the Nationsl Wildlife Refuge Systeam and by the provisions of :
the Alaska National Interests Lands Conservation Act (ANILCA).

8.2 Policy. To manage wilderness areas using the minimum tools necessary
to safely accomplish the Service's refuge objectives and preserve, to
the extent practicable, the interaction of natural forces with the land.
The minieum tool is defined as that coabination of methods and GQMP“M
that least degrades the wilderness values of the land while meeting
refuge objectives in a safe and economical manner.

RN

8.3 Objectives. The Service's management objectives for wilderness are:

A. To manage the land to sccomplish refuge purposes in such a way
s0 as to preserve the wilderness resource for future benefft and
enjoywent of the pudblic; and

B. To provide apportunities for education, research, solftude, and
recrestion where these activities are compatible with refuge
purposes.

8.4 Authorfties. -~ :

A. Wilcderness Act of 1964. (See | RM 5 for complete citation.) The
only sections that apply to wilderness areas within the NWRS are:
Section 2, Wilderness Policy; Section 3(c), (d}, and (e), Wilderness
Reviews; Sectlon 4(3) and (b), Use of Wilderness Areas; Section 4(c),
Prohibition of Certain Uses; Section 4(d)(1}, (&), and (7), Special
Provislons; Sectlion 6(b), Contributions and Gifts; and Section 7,
Anmual Reparts. The provisions of sections applying only to National
Forest wilderness areas established by this Act provide criterla
that can be used to establish general management guidelines and
policies for indlvidual Service areas. °

B. Alaska National Enterest Lands Conservation Act of |98U. Many sec-
tions of ANILCA apply to wilderness management in Alaska, especially..
Section 304, Refuge Administration; Section #li, Subsistence Access";}:
Section 1010, Alaska Mineral Kesource Assessment Program; Section
1110, Special Access and Access to Inholdings; Section 1310, Naviga
tion Alds and Other Facilities; Section 1315 (&) and (4), Wildernes
Management; and Section 11ih, Allowed Uses.

€. Code SU of Federai Repwulavious 3%; 43 U.5.0. F2UL,

D. Specitfc Service wilderness area authorities. P.L.'s Y0-932, 91-504,
92-363, ¥3-429, 91-550, Y3032, Ya-957, 95-650 and Y6-487.

Release: 1. MAY -8 1&8 NATIONAL WILDLIFE REFUGE SYSTEM
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8. Wilderness Ares Hunageament

E. The Clean Afr Act as amended August 7, 1977. Applicable sections %
include: Part A, Alr Guality and Ewission Limitation, sectfons 107~ ;
112, ang 121; l’azt C, Prevention of Significant Deterforation of Alr ?

%

Quality, sections 160 169 and 169A, Viaibilicy Protection for Federald
class 1 areas,

F. Other. Authority for mansgement policy and directives may be found
Tn the records of hearings and/oc Congressional debate and House

and Senate committee reports of the Wilderness Act and the indivfdual
public laws. .

8.5 Definitions. - -

A, Minimum tool. The ainimum action or fnstrument necessary to success-

fully, safely, and econocaically accomplish wilderness management
objectives.

B. Wllderness area. Congress, Ln the Wilderness Act, defined what
general characteristics, {deally, a wilderness area should have:
“Sec. 2.{c)- A wilderness, in contcrast with those areas where ran and
his own works dominate the landscape, is hereby recognized as an area
where the esrth and ics community of life are untramaeled by man,
where man himself is a visitor who does not remain. An ares of wilder-
ness {8 further defined to mean in this Act, an srea of Federal land
retaining its primeval character and influence, without permanent
iaproveaents or humau habitation, which is protected and managed so as
to preserve its natural canditfons and which {1} generally sppesrs to
have been affected primarily by the forces of nature, with the fmpriat
of man's work substantially unnoticable; (2) has outstanding opportu-
nities for solitude or a primitive and unconfined type of recreation;
(3) has at least five thousand acres of land or Is of sufticient size
as to make practicable its preservation and use in an unimpaired
condition; and (4) may also contailn ecological, geological or other
features of scientific, educatienal, scenic or histurical value.”

Since Congress ultimately decldes areas that are designated as wilders
ness, that body describes spuciftc clnnracterlst cy on a case by case ¥
Lasis. H %

RN

8.6 Responasibilities.

A. Washington Office. Coordinates Congressional review of proposed
wvilderness areas. Prescribes policies for wilderness management.
Estabiishes criteria foc wilderness study. Note: The Denver Alr
Qualfty Staff (DAYS) is an arw of che Division of Refuge Munagement g
that coordinates and provides support services to regional and refugef
of fices concerning alr quality management of wilderness ateds.
(Address: Natlonal Park Service-AIR; DAUS-Petrmit Peview and é
Technical Support Brauch; Ale Nuality Divislon, Box 25287, Denver,
Colorado ¥0225.)

Release: 014 May - 3 1C NATIONAL WILDLIFE REFUGE SYSTEM
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8.8

8. Wllderness Ares Management
j
8. Reglonal Office. Reviews and subsits wilderness proposals to
Washingtoa office. Approves refuge wilderness management plans.

C. Refuge mansger. MHanages wilderness unlt; and prepares refuge
wilderness management plans.

General. The intent of the Wilderness Act is not to abrogste ot amend
laws governing the adsinistration and managegent of national wildlife ”
refuges. All laws governing the administration of the NWRS remain intact.
Hovever, Congress has superimposed constraints on the manner in which the
refuge lands that have been designated as wilderness could be adainistered
in the course of manasging to meet refuge objectives. The major considera-
tion 1s that the wilderness area must be administered in accordance with
‘the establishing law(s) and the applicable provisions of the Wilderness
Act (tself.

DEPRAE

The Wilderness Act permits many activities in a wilderness ares so long
as they do not permanently slter the natural processes that interact
with the land, [n addition to the wanagement latitude inhesrent in the
Wilderness Act, the specific leglslatfon establishing each wilderness
area may also contain special mansgement dicectives. The sections of
ANILCA lfsted In 8.48 contain_provisions that apply to refuge wilderness
areas in Alaska. All of these provisions must be regarded as authority
for management. Refuge managers should be guided by any special provisions
contained {n the legislation that uubllshed the wilderness ares on

thefr refuge.

AR

Rl Xy

All refuge vilderness areas that exceeded 5,000 acres in size and were in ;

existence on the date of the ensctment of the amended Clean Alr Act of

August 7, 1977 {(CAA), were classified by Congress as mandatory class [ and:

may not be redesignated. All cemaining refuge wilderness lands are

deslgnated as class [I. Legislatfon in the amended CAA provides for b

spectal consideration and protectfon of the air quality of claas I uudel—

ness areas, A list of class 1 and class 11 refuge lands is avallable from

DAQS. - |

I

i

|

A. Use of mortorized equipment. Motorized equipment may be used {n
spectal circumscances 1f it (8 the mininua tool necessary to accom
plish a task safely aud without loug term {mpairment of the area’s °§
wilderness chatacter. {luvwever, except where Cungress speclftcally #
authorizes such uses tn the establishing laws or in other acts modi-
fylng the Wilderness Act such as ANLLCA, cthe use of motor vehicles,
motorized equipment, mechantcal trausporta:lon. aud the landing of b:
aircraft would not be used in the routine administratlon of wilderneas.
The Jdeterminatlon of when autorized equipnent conscitutes the minimum
tool will be left ta the refuge mannger., Some examples of special
sltuations are given below: '

Administrative guidelines.

Release: 014 v _ g o6 NATIONAL WILDLIFE REFUGE SYSTEM
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8. W{lderpess Arcs Mansgewent

(1) Emergency situations favolving the public's heslth and safety,
including search and rescue operations.

(2) Activities essential to accomplishing refuge objectives. For
example, 1f bighorn sheep tanks dry up snd the only means of
supplying vater is by trucking it into the tanks or, vhere
grazing Ls parmitted, bringing & veterinarian {n by truck to
treat serfously 111 cattle.

(3) I the control of fire, insects, diseases, oT aother hazards.

B. Use of sircraft over a vilderness srea. The Wilderness Act does not
prohibit the use of aitcraft in air space over a tefuge or vilder-
ness. Thus, the use of aircreft to conduct law enforcesent patrols,
searches, pest plant and insecc control, €ire spotting and control,
toutine census counts, snd similar activicies can contfnue, subject
to the rules snd regulstions otherwise governing the use of aircraft.

C. Wildffre. General Service policy is to control all wildfices in the
NWRS, including those within designated uilderness areas (see 6 RM 7,
Fire Msnagesent). A current, approved fire management plan for
specific units may provide for ronsuppresslon of wildfires {f both
of the following criteria are met:

(1) there is low risk of Elre spreading to non—refuge lands or of
damsge to privace property, and .

(2) chere fa no significant threat to pyblic health or safety.

Imnediate action will be taken to control all wildfites that do not -

meet both of the above critarta. Note that "coutrol” does not

necessarily wean extinguish. 1In aress designated for nonsuppression,

control mey mesn secuting those firellines necessary Lo ensure that

the above criterla are not violated and then allowing the fire to

burn itself out.

|

Whila an aggressive approach to wildfire control on certain wilderneas

aceas may be in order, the method(s) uti}lized should be the "sinimue

tool.” The miniaum tool may include, buc is not Llisited to, lookout

towars, tool caches, firebresks, motorized lend, water or air equip-

ment, and chemlcal cecardants. In conduq:lng wildfire control aceivi-

ties, care wust be taken to ensure that gontrol methods do not harm

the refuge and wilderness area more than the wildfire itself. For

example, excensive hulldozed Firebreaks on 8 hillside thar result

in permanent scats and soil erosion may have a far grester adverse

effect than the temporary effect of fire. These kimis of situations

should be carefully analyzed and adequately provided for fa the )
) refuge management plans. ‘I

| .
Refease: 014 MAY - 8 1986 NATIONAL WILOLIFE REFUGE SYSTEM l
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8. \vlilderness Atrea Hanagement

Prescribed burnfng. When consistent with refuge objectives and
contingent upon the existence of a current, approved fire manage-
ment plan for the wilderness ares, prescrided burning is permitted.
Burning may even be desfrable within wilderness, especially when

fire is 3 natural force that has historically effected the ares or
vhen fire 18 necessary to restore, maintaln, protect, or preserve the
wilderness resnurces and values of the area, or when coutrolled burn-
ing can reduce fire hazards to the refuge or wilderness. Usiag
mechanically-created firebreaks and motorized equipmeat for prescrlbcx
burning 1s generally not permitted on a8 wilderness area. Hovever,
firebresks msy be constructed contiguous to the wvilderness area.

E. Habitat restoration. Nstive plants will be used when restoring
vegetation in a wilcerness atea. However, exotic nurse crops (annuals)
that allow native vegetation to become established are permissible.
Seedtings should be randomly planted to avoid straight lines. Cover
regeneration by natural ecolagical succession is preferred to exten-
sive plantings ({f soil and climate conditions permit revegetation

within five years) vhere there 1s no possibility of severe soil
erosion.

F. Pest and disease control. Pest plants and snimals, including insects,
may be controlled {f they pose an economic, health or safety threat
to persons or private property. Noxious weeds, as identified by a
State or county board, are deemed under most circumstances to pose
such 8 threat. Mosquitoes and other animals that may carry human
dliseases are normally considered a threat to public health and safety.
Methods of control sbouwld produce the least possible impact on the
wilderness resource. Methads such as aecial spraying of pesticides,
weed pulling, hand spraying, and biologlcal controls should be con-
sidered. Pesticide use must be ronststent with current Service
policy (see 7 RM 14, Pest Cantrol).

G. Grazling. The Wilderness Act does not prohibit livestock “grazing in

a refuge wilderness area where it has been an established activiey 2
prior to designation of an area as wllderness. In all instances, g
grazing should be in compliance with Service policy (see 6 RM 35, ]
Gragsland Management).' Temporary facilities necessary for livestock :
management such as windmills, watering tanks, corrals, and fences
may be constructed, maintained, reconstructed or replaced so long
as they are detarmined essential to the accomplishment of refuge 3 T
objectives. Improvements or structures that conflict with wilderness
values will, if possible, be relocated outside wilderness boundaries
or redesigned to minimize their effect of the wilderness ares.

Maintenance of fish _and wildlife populations. On all refuge wilder— %
ness lands (including Alaska}, restocking of native fish and vlldllleg
specles that have buen extirpated trom the acea is permitted. The %
introductfon ot non-endemic species (s probib(red. lovever, threatened

Release: 014 MAY - 81985 NATIONAL WILDLIFE REFUGE SYSTEM
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8. Wilderness Ares Msnagesent

or endangered species may be considered for introduction to refuge .

lands vien consistent with formal recovery eftorts for Lhe species §
. and vhen {t lag been determined that impacts to endemic species sre £
winimal. On wvilderness lands in Alsska, where compstible with {he §
purposes of the refuge, maintaining, enhancing, and rehabilitating :
existing fish populations is permitted. Where restocking efforts g
are undertaken, local genetic strains should be used if possible.

s ;

I. Wildlife msnagement facilities. Facilities eesentisl 1o accomplishing
tefuge management objectives or those required to provide protection
for the wilderness area are permitted, but it {s prefersble that they
be located outside the wilderness area., Theae facilities may include,
but sre not limited to, wildlife watering areas, exclosures, patrol
cabins, heliports, airatrips, ana temporary fencing. In all instances,
facilities should blend with the environmsent.

J. Access. Uutside Alasks, owners of State or private land that is
effectively surrounded by wilderneess shall be given such rights ss
necessary to assure sdequate sccess to their land. Kefuge managers,
in consultation with regional offices, will {esue renewable Special
Use Fermite for periods not to exceed five years allowing access
across wilderness sreas to these State or private lands (see S5 Wi 12,
Rights-of~Way). Efrorcs should be made to determine it lana exchanges -
are possible to consolidate ownerships.

Un wildernass lands in Aluska, the use of gnowmachines, motorboats
(excluding airboats), airplanes, and nonmotorized surface transpor-—
tation methods is permitted for trasitiona) activitiew and for trasvel
to and from villages and homesites, subject to reasonsble regulations
to protect the land's natural and other values. Any access restrictions -
will require appropriate notice and public heariugs in the vicinity
ot the sftected area. The Stste of Alasks and private landowners
shall be sllowed sdequate access to their land, including sreas of
subsurface rights, for economie or other purposes when the land is
effectively surrounded by wilderness or other Federally-owned lands,

Such rights are subject to teasonable regulations to protect resource
values. }

K. Mineral explorstion. Section lUIU of ANILCA, the "Alasks Minersl
kesource Assessment Progrem,”™ requires the Secretacy to assess che
oil, gas and other uineral potential on all public lands in Alaska,
including vilderness atreas. The mineral agsessment program mey -
include, but is not limited to, techiniques such as side-loocking radar

and core and test drilling (but not exploratory drilling of oil and
gas test wells). :

Geological and geoplysical explonudn sctivities that do not require

the use of motorized equipsent may be permitted on designated wilder-?

nesy areas in Alaska it they can be Mage compatible uith retuge purposes
I

Relesse: 014  MAY - 8 1985 NATIONAL WILDLIFE REFUGE SYSTEM
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Purpose

This stateament of policy and the following guidelines are intended to provide
guidance to State and Federal personnel for the management of fish and
wildlife in wilderness in tecordance with the Wilderness Act of 1964

(16 USC 1131-1136)., Both State snd Federal asgencies are responsible for
fostering mutual understanding and cooperation in the mansgement of fish and
wildlife in wilderness, These guidelines should serve as a framework for
cooperation among the Forest Service, Bureau of Land Management, and the
States in the coordination of fish and wildlife managemant and in the
development of cooperative agreements or other mansgement plans.

These policies and guidelines were developed within the overall context of the
putpose and direction of the Wilderness Act, and they should be amade available
to all agencies responsible for management of the National Wilderness

Preservation System, to apprtupriate State fish and wildlife agencies, and to
other interested parties.

General Policy

Fish and wildlife management activities in wilderness will be planned and
carried out in conformance with the Wilderness Act's purpose of securing an
"enduring resource of wilderness” for the American people. The vilderness
resource is defined in section 2(c) of the Act, as an area essentially
“yatragmeled by man', where natural ecological processes operate freely and
the area is “"affected primarily by the forces of nature."” The Nationsl
Wilderness Preservation Systea will be managed to ensure that ecological
succession, including fire and infestation of insects, operate as freely as
possible with only minimum influence by humans, _

Fish and w@ildlif2 management activities will emphasize the pratection of
natural sroc2sses. NXansgement activities will e guided by the principle of
loing 2als rhe minimum necessary to manage the area as wilderness.

Saction 4(d)(7) of the Wilderness Act stipulates that "Nothing in this Act
shall be coastrued as affecting the jucisdiction or responsibilities of the
saveral 3tares with respect to wildlife and fish in the national forests.”
Angling, hunting, and trapping are legitimate wvilderness activicies, subject
to applicable State and Federsl laws and ragulations.

This nation is fortunate in having a National Wilderness Preservation System
encompassing & wide range of ecosystems. Specific on-the-ground conditions
will result in slightly di€ferent application of these guidelines in so vast a
system. These different applice:ions are spelied out in Netional Forest Plans
or wilderness mansgement plans., This is both sppropriate and proper, if we
are to allow nature to play the cominant role.

Attachment 1-1
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1:- Uss_of Motorized Equipment i
Section 4(c) "of the Wilderness Act states: ’ !

Except as specifically provided for in this Act, and subject to existing
private rights, there shall be no commercial enterpiise and no permanent
rosd within any vilderness ares designated by this Act and, except as
necessety to meet minimum requirements for the administration of the area
for the purpose of this Act (including messures required in emergencies
involving the health and safety of persons within the sresa), there shall
be no temporary rosd, no use of motor vehicles, motorized equipment or
motorboats, no landing of aircraft, no other form of mechanical
transport, and no structure or installation within any such ares.

The emphesis is on the msnsgement of the ares as wilderness a3 opposed to the
asnagement of a particular rasource. This language is viewved as direction
thac all mepagement activities within wilderness be done without wotor
vehicles, motorized equipment, or mechanical transport, unless truly necessscy
to administer the area or sre specifically permitted by other provisions in
the Act. [t means that any such use should be rsre and temporary; that no
roads can be built; and that wilderness managers must detersine such use is
the ainimum aecessary to accomplish the task, Any use of motorized zquipment
or mechanical transport requires advance spproval by the administering agency.

2. Fish snd Wildlife Research and Hanagement Sutveys

Research on Fish and wildlife, their habitats snd the recredtional users of
these resources is a legitimate sctivity in wilderness vhen conducted “in a
manner compatible with the preservation of the vilierness environment" (Sec.
4(d)(1) of the Wllderness Act). Hethods that temporarily infringe on the
vilderness environment may be approved if slternative methods or other
locations sre not available.” Research or wansgement surveys must be spproved
in writing, on & case-by-case basis, by the administering agency.

Helicopters and fixed-ving aitcraft uverflights may de used to conduct
approved fish and wildlife research activitias. Jlirzraic nust ba us2d (a2

asnner that minimizes disturbance of other users, including humans a1.d
wildlice.

All fish and wildlife studies within and over wilderaness wust be conducted so
as to preserve the natural character of the wilderness. Azrial counts 3iad
observacions of wildlife may be pernissible for management of vilderness
wildlife resources. Capturing and marking of aninals, radio telemetry, and
occagsional teaporary installations (such as shelters for cameris and
scientific sppsratus and enclosures and exclosures essential for wildlife
research or management surveys) may be permitted, if they sre essential to
studies that cannot be sccomplished eisevhere.

USAV-00004903



Guidelines

s. Obtain specific written approval or permits from the adwministering
sgency before erecting any structure, enclosure, or exclosure.

b. Locate snd construct all structures so as to make them unobtrusive on
the landscape. -

¢. Construct structures of native msterisls or camouflage to make thes
blend with tpeit natural surroundings.

d. Plan wircraft flights over wilderness to minimize disturbance. -
Consider time of day, season of the year, route and altitude of Elight,
and location of landing areas on the perimeter of the wildemess.

e. Research projects undervay when a wilderness is designated may

continue, but modify research sethods to minimize disturbance of the
vildertness envitoument.

f. lostallstion of permanent bsse stations within wilderness is not
pernitted for monitoring of radio-instrumented animals.

g. The adaministering agency should only approve capture methods that < -
wminimize the impact on the vilderness envivonment.

3. Facility Developmwent and Habitat Altecration

In rare instances, facility developmeat and habitat alteration may be
necessary to alleviate adverse impacts caused by human activities on fish and
wildlife. For the benefit of wildlife that spead only part of the year in

vilderness, give firse priority to locating facilities or habitst alterations
outside wilderness.

Flow-mnaintenance daws, vater deveiopments, water diversion devices, ditches
and associated structures, and other fish and wildlife habitat developreats
necessary for fish snd wildlife mansgemeat (which wer: in existenca bafora
wildernass designation) may be permitted to remsin in operation.

Claaring of 4ebris that impedes the migratory Jovements 2f tish on primary

spauning stresms may be permitted, but valy in a niunar compatible with the
wilderness cesource.

Usintenance of existing water supplizs and development of additionsl water
supplies may be permitted, but only when ssgential to preserve the wilderness
resource and to correct unaatucral conditions resulting from human influence.

Guidelines -

a. Submit proposals for new structures or habitat alterations to the
sdministering sgency for spproval.
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b. Build or maiatain nev and existing structyrss permitted for wildlife
sanagesent in a mannor that sinimizes the vieual iopacts oa the
1sndecape,

c. Limit ciearing of debris from spawning streams to those ideatified in

the vilderness management plan as being critical to the propagation of
Eish, .

d. Use only nonmotorized equipment to clear debris. Use explosives only

when the i1se of hand toole is not practical, and only outside of heavy
visitor-une periads.

e. The sdainistering agency and the State agency vwill jointly make
decisions to remove existing water related improvements.

. Tf it {3 nccessary to restore essential food plants aftér human
disturbance, use only indigenous plant species.

4, Threatened and Endangered Spacies

Many vilderness aress provide important hadbitat for Federally listed
threatened and endangered species of wildlife, Actions necessary to protect
or recover threatened or endangered species, including haditat manipulation
and special protec:iion measures, may be implemented in wildemess. But such
actions must be necessary for the perpetuation or recovery of the species and
it must be demonstrated that the actions cannot be done more effectively
outside wilderness. Use only the minioum sctions necessary and the methods
most appropriste in wilderness.

Guidelines
8. Mansge wilderness to protect known populations of Federally listed

threatened or endangered species where necessary for their parpetuvation
and to aid in theicr recovaty in previously occupied habitase.

b. When altecnative areas outdide of wilderness offer equal or better
opportunitirs for habitat improvement or species pratection, tike

actions to recover threstened ocr endangsred species outside of
witlerness first,

6
.

Threateded and endangered speciss may be transplanted into previously
occupied habitst within wilderness.

All transplants ocr habitat improvement projects raquits approval by the
administering sgency.

e. To prevent Federsl listing, protect indigenous species that could
become threatened or endangered or are listad as threstened or
endangered by States.

35-700 - 90 - 10 e
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5. Angliog, Yuntiog sod Trapping

Angling, huatiog aod trapping are legitimate vilderness activities subject to
applicable State and Federsl lew; 2nd regulations.

6. Populatiocn Sampling

Scientific eampling of fish and wildlife populations is an essential procedure
in the protection of natural populations in wilderness.

Guidelines

a, Use only methods that are compatible with the wilderness environment.

b. Gill aetting, battery-operated electrotishing, and other standacd
techniques of population ssmpling asy be used.

c. Closely coordinate sampling activities wvith the administering agency
and schadule them to avoid heavy public-use periods.

7. Chemical Trestmsnt

Chemicel treatment may bs necesssry to prepare watecrs for the reestablishment
of indigenous species, to protect or recover Federally listed threstened or:
endangered species, or to correct undesirablé’conditions resulting €rom the
influence of man. Species of fish traditionally stocked before wilderness
designation may be considered indigenous if the species {s likely to survive.

Undesirable conditions and affected species shall be identified in wilderness
plans.

Guidelines

_ 8. Use only registered pesticides according to labal directions.
b. Tn selecting pesticides, give preference to those that will have the
lesast impact on non-target species and on the wilderness environment.

c¢. Schedule chemical treatments during periods of low human use, insofar
13 possible,

d. lmoedistely dispose of fish removed in a maaner agreed to by the
R adwinistering agency and the State agency.

8. 3pawn Taking
The collection of fish spawn shell be permitted (rom vilderness when

alternative sources are unavsilable or unreliable, or where spawn taking was
an established practice before wilderness designation.
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Cuidelines

s. Do not use wotorized equipment to assist in collecting and removing
spavo.

b. Use of techniques and facilities necessary to take spavn, wvhich vere in
existence befors wilderness designation, may continue 48 provided for
in the wilderness management plan.

¢, Facilities for spawn-taking stations approved after wilderness

designation must be removed after the termination of each season's
operation.

d, Decisions to prohibit spewn taking, where it was an estadlished
practice before wilderness designation, will be made joincly by the
administering agency and the Stste agency.

9. Fish Stocking

Fish stocking may be conducted by the State agency in coordination with the
administering agency, using means appropriaste for wilderness, when eithec of
the following criteria is met: (a) to reestadlish or maintain an indigenous
species adversely affected by human influence; or (b) to perpetuate or
recover a threatened oc¢ endsngered species.

Selection of species for stocking will be determined jointly by the
adninistering agency and the State agency. Exotic species of fish shall not
be stocked, The order of preference for stocking Fish species is (a)
Federally listed threatened or endangered indigenous species, (b)
species, Species of fish traditionally stocked before wilderness
may be considered indigenous if the species is likely to survive.
size of fish and time of stocking will be determined by the State

indigenous

designation
Numbers and
agency.

Barren lakes and streams may de considered for stocking, if there is mutual

agreement that no sppreciable loss of scientific values or adverse effects on
wilderness resources will occur.

Guidelinas

a. The Stite agency shall make fish stocking schedules available to the
adnministaring sgency, indicating what species aand numbers are plaaned
for each water within a wilderness.

b, Adjust stocking rates to minimize the likelihood of exceeding the
cacrying capacity of the water being stocked so as to reduce the chance
of producing a population imbalance and to minimize the likelihood of
atrracting overuse detrimental to the wilderness cesource.

10. Aerial Fish Stocking

Aerial stocking of Efish shall be permitted for those waters in wilderness
wvhera this vas an established practice before wildarness designation or where
othér practical means are not available. Aerial stocking requires approval by
the adninistering asgency.

x

]
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Cuidelines

8. As justification for aerial stocking, the State ageacy will supply the
adnioistering sgency a iist of those vaters where stocking with
airervalt vae 8o established practice defore wilderness designation,
indicating the type of aircraft used (fixed-wing or helicopter). This
justification vill becowe & part of the vilderness manageaent plan.

To stock waters that had not been serially stocked before wilderness
designation, the State sgency will demonstrate to the administering
agency the need for using sircraf:.

¢. Plan sircraft Elights over wilderness to minimize disturbancas.

Consider seasson of year, time of day, route and altitude of flight, and
location of ltanding areas on the perimeter of the wildemmess.

1i. ZXransplanting Wildlife

Trlnlp\nﬁtl {removal, reintroduction, or suppleamental introduction) of
tervestrial wildlife species in wildernsss may be parmitted it necessary: (a)
to pearpetuate or recovar a threatened or andangered species; or (b} to restore

the population of an indigenous species eliminated or reduced by human
iofluence.

Trensplants shall be wade {n & manner compsatidle with the wildermess character
of the ares. Transplant projects, including follow-up monitoring, require
advance vritten approval by the sdministering sgency.

Guidelines

8. Motorized methods and temporary holding and handling facilities may be

permitted if they are the minimum necessary to accomplish an approved
teansplant.

12, Wildlife Damage Control

Wildlife damsge conttel in wilderness may be necessary to pratece Federally
listed threatened or endangeced species, to prevent transmission of Jdisessas
or parssites affecting other wildlife and humans, or to prevant serious (Jsses
of domestic tivestock. Control of nonindigenous speciezs also may be necessary
to reduce conflicts vith indigenous species, particulariy (f the latter
species are threatened or endangered.

GCuidelines

8. Accepcable conteol veasures include lethal and nonlethal metnods,
depending upon need, justification, locstion, conditions, efticiency
and applicability of State and Federal lavs.
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b. Control wessures will be ioplemented by the Animal and Pleat Health
Inepaction Service, the administering sgency, the State fish and
wildlife agency, or other spproved State agency, pursuant to —
cooperative agreements or memoranda of understanding. Wildlife damage

control must be approved by the administering sgency on & case-by-case -
basis.

c. Ditrect control &t individusl animals causing the problem.
d. Use only the ainimuw smount of control necessary to solve the problem.

e. Uee pesticides only vhere other measures are impractical, Use only

registered pesticides according to label directions and subject to the
following restrictions:

L} Pesticides may be applied only by certified pesticide applicators,

2) The pracement of pesticidas shall be accurately indicated on the
largest scale USGS map available.
3) Place warning signs at the entrance to the area where pesticides

are being used to varn the public of any dsngers to themselves or
their pets. .

4) In the selection of pesticides, give preference to those that witl

have the least impact on non-target species and an the wildernesa
environment.

13, Visitor Managewsnt to Protect Wilderness Wildlife Resources.

Many wildlife speciesa are sensitive to hunan encroachments on their ranges.
Grizzly bear, bighotn sheep, elk, mountain goat, birds of prey (such as
peregrine falcon and bald eagle), other migratory and resident birds, and
certain other wilderness wildlife species cannot tolerate excessive human
disturbance, particularly during certain seasons of the year.

4hen necessary to reduce human disturbance to a wildlife specias, the
administering agency, in coordination with the State 3gency, may take diract
or indirect management actions to control visitor use,

Guidelines

a. Specify in the wilderness managewent plan the management actions
necessary and the agency responsible to reduce conflicts with
vildlife.

b. 1f and when it becomes appsrent that public use is significantly
degrading the vilderness wildlife resources, limitations on visitor
use asy be imposed and enforced by the appropriate agency. Any
limitations will be applied equitadly to all wilderness visitors.

USAV-00004909



4. Management of Pire -

The objocti;cn of fire management {n vilderness ars to: (a) permit
iightning-caused fires to play, as nearly as possible, their natural
ecological role within wilderness and (b) reduce, to an scceptable level, the
risks and consequances of wildfire withia wilderness or escsping fros
wilderneess. Fire ignited by lightning will be permitted to bura or will be
suppressed ae prescribed in an approved plan. Prescribed fires ignited by man
may be peraitted to reduce unnatursl buildup of fuels only if necesssry to
waet odbjectives (a) and (H) adbove, Although additional benefits may result

frow man-ignited prescribed fice, vegetative manipulation will not be used to
justify such fires.
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Additional Material Submitted for the Record

SIPR 3D A

wseworone Office of the Governor

POvERNoR State Capitol, West Wing
‘Phoenix , Arizona 85007

April 16, 1990

Senator Dale Bumpers, Chairman

Subcommittee on Public Lands, National Parks and Forests
Senate Committee on Energy and Natural Resources )
Washington, D.C. 20510-5001 -

Dear Dale:

On April 5, 1990, the Subcommittee on Public Lands, National Parks and
Forests heard S 2117, a bill to designate certain Bureau of Land Management land
in Arizona as wilderness areas. | would like to take this opportunity to communicate
my position on the Arizona wilderness legislation.

| support HR 2570 and HR 2571 as passed out of the House of
Representatives; particularly the added wording pertaining to water rights. | am
supportive of a similar approach to S 2117. The Arizona cattle industry, as
represented by the Governor's Rangeland Advisory Council, also supports the water
language contained in HR 2670,

Although not all interests in Arizona are entirely satisfied with the wilderness
legisiation, ! believe the House bills represent a fair and equitable resolution of the
issues related to wilderness designation of BLM lands in our State. The members. of
the Arizona delegation are to be commended for their negotiation efforts.

Thank you for the opportunity to express my position.

Sincerely,

S Zant

ROSE MOFFORD
Governor

RM/mc
(291)
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Ariyona State Mine Inspecto
DOUGLAS K. MARTIN B9/

1616 West Adams, Suite 411 , o
Phoenix, Anzona B5007-2627 s 51
(602) 542-5971

April 11, 1990

The Honurabie Daic Bumpess

Chairman

Committce on Public Land, National Parks and Forest
U.S. Senac

SD-308

Washington, D.C.

20510-8150

Decar Secnator Bumpers:

For many Americans, the woid "wilderncss” conjures up the picture of -
quict forcsts, clear rivers, sancluarics for wild life, and a place to spend
some quite time communing with nature.

For Arizonans, the word "wilderness" as it is used in the wilderness act
evokes quite another piclure.  Arizona is a state with enormous areas of
wild, natural, unique wonders.  Arizona is  also unique in having only
11% of its land owned by private citizens; the remainder of this state is
the property of the Federal, State, County and City Governments, as well
as the Bureau of Indian Affairs. Therefore, we are very cautious about
changes which would Ttestrict the usc of the public lands.

After a carcful perusal of the Wilderness Act and its impact on the state
of Arizcna, 1 can unt supnoni this legislation. Itz restrictions on
multiple use, the dcnial of mincral exploration rights so vital to a
mining state, the end of access to natural sights and arcas of interest to
tourists, and thc loss of already shrinking forestry and ranching areas,
are likely to prove burdensome and costly to the state of Arizona.

From the standpoint of a professional dedicated to the safcty of miners |
am concerned about the restrictions this act would impose on cur scarch
and rescue efforts. As I understand the proposcd legislation, the land
set aside for wilderness would bc inaccessible to such things as rescue
vehicles, for example.

(continuecd)
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Wilderness

Martin to Bumpers
04-11-90

Page 2

There is more to the question of wilderness than sealing off land from
the usc for which it was intended; careful game management, land use
planning and properly developed recreational areas will lead 10 a
fruitful and pleasurable "wilderness” for the enjoyment of all.

Sincerely,

Mgl W T

DOUGLAS K. MARTIN
Arizona State Mine Inspector

DKM:ndh

cc: Committce members: Bingaman Wallop
Rockefcller Garn
Bradley Hatficld
Wirth Domenici
Heflen Murkowski
Conrad Burns
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(]
AMERICAN FARM BUREAU FEDERATION

225 TOUHY AVENUE ~ PARK AIDGE + L LINOIS + 60068 + (312, 399 5700
G0N MARYLAND AERLIE S W+ SUHTE QO « AASHNGTION DL - 20024 + 1202) 484 7222

April 3, 1990

The Honorable Dale Bumpers
Chairman -
Senate Public Lands, National Parks
and Forests Subcommittee
United States Senate
Washington, DC 20510

Dear Senator Bumpers:

The American Farm Bureau Federation strongly opposes H.R. 2570, the
"Arizona Wilderness Act of 1989." The bill is also opposed by the Arizona Farm
Bureau Federation, the state’s largest organization of farmers and ranchers.

We request that this statement be included in the April §, 1990, hearing record
on H.R. 2570.

H.R. 2570 designates about 1.1 million acres of Arizona Bureau of Land
Management land as wilderness. As wilderness, these lands would be
accessible to only a select few. Nearly all activities would be prohibited or
severely restricted. Important maintenance services are not provided in
wilderness areas. Fire protection, water and resource management are
nonexistent.

Farm Bureau supports the multiple-use management of our federal lands
for a variety of uses such as livestock grazing, recreation, wildlife, timber and -
mineral production. Multiple-use management is a proven concept. It has
provided important economic and recreational opportunities on our federal
lands. At the same time, it hus donie an excellant job of protecting our natural
resources.

The wilderness "non-management” record is not proven. Some say it is a
proven failure. Wilderness designation restricts economic opportunities for our
citizens and our local communities. It provides fewer recreational opportunities
to a smaller number of people. Visitor rates to any wilderness
areas are declining. Wildlife enhancement efforts are often more successful on
private lands or federal lands which are actively managed.

] Wilderness non-management can result in the long-term damage to our

" natural resources. The needless destruction from wildfires which occurred in
Yeltowstone National Park is a dramatic example. Wilderness advocate
Michael Frome, a professor of environmental journalism at Western Washington
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The Honorable Dale Bumpers
April 3, 1990
Page 2

University, stated in the July-August issue of National Parks Magazine that
wilderness areas are generally in a state of deterioration and degradation.

Of special concern to Farm Bureau is the language in H.R. 2570 relating
to water rights. The bill creates a "federally reserved water right" for
wilderness areas. The amount of water reserved for the wilderness areas is
not specified. The bill merely reserves, "a quantity of water sufficient to fulfill
the purposes of the Act." Our legal counsel and other water experts agree that
this language could be used to claim "natural” flows for rivers in wilderness
-areas, jeopardizing rights of other water users, especially those upstream from
the proposed wilderness areas. If the Arizona water language is enacted, a
dangerous precedent could be established which could affect water users in
other states. Unfortunately, a House amendment by Representatives Rhodes
and Kyle which requires quantification of wilderness water rights through an
appropriate stream adjudication does not alleviate our concern.

We strongly urge that you oppose H.R.. 2570.
Sincere]y,
/4‘, .ixf
/ chn C, Datt
Execunve Director

Washingion Office
JCD/dsb
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ARIZONA WOOL PRODUCERS ASSOCIATION

1401 North 24th Street ¢ Sue 4 ¢ Phosnbx, Artzona 85008 ¢ (602) 2750363

April 19, 1990

Re: S2117 - Wilderness Legislation
Dear Mr. Buapers:

The Arizona Wool Producers Association (AWPA) is a proponet of
multiple-use of public lande. While not opposed to wilderness de-
signation or the Wilderness Act of 1964; we are opposed to locking
up vast areas of land to simply gain more ecreage for wilderness
designstion. However much lanéd is under government superviasion;
there will always be those who went more.

We understeand the fragility of somea areas of our state and
nation. We also racognirze the devestation visited upon them aither
through pursuit of industry or human ignorsnce. However, we feel
Wilderness Areas are non-solutions., A means to avoid the respon-
sibility of sound management.

Isolation will not quaraantee preservation; rathar it may
concribute to the demise of the specific we seek to preserve, In
many cases, preservation 1s not only unreslistic, dut imappropriate.

The Arizona Wool Producers Associsation can not suppart S2117
until the issues regarding federal water rights, lack of access to
the elderly and haddicepped are addressed, as well as, completion
of the minersl surveys.

Enclosed you will find s resolution stating sdditional concerns
the AWPA hea in regards to vilderness.

Thank you for your time and <consideration.
Sincerely,
Lisa Poro‘:-Bu%y a
Exacutive Secretarcy

OVIOTE DOBMOR, ERIONT, Crowly  BARRLID AM, VICE-MBIKINT, Doy LIBA Bar, EXICUTIVE SSCRETANY- Frave
MRCTORS: BABLICOP kA Bucken  JOU AUZA Cam Danes DY Cans
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Arizona Cattle Growers' Association

1401 Norih 24th Strest Suite ¥4 ¢ Phoenix Arizona 85008 » Telephona (602) 267-1129

T3

Senator Malcolm Wallop, Ranking Minority Member
Subcommittee on Public Lands,

National Parks and

Senate Committee on Energy and Natural Resources
Washington, D.C.

20510-5001

Dear Senator:

We have a copy of Governor Mofford's letter to you,
1990 regarding the Governor's support of

particularly the
We would like to make two

The Arizona Cattle Growers'

Association policy states that we
oppose any wilderness legislation until
such time as the question of reserved
water rights on federal lands is
resolved.” See the full policy on
Wilderness Areas attached.

The Governor's Rangeland Advisory
Council recommended to Governor Mofford,
per policy adopted April 5, 1990,
that...

“Governor Mofford support the

inclusion of water language as stated in
Section 2, Paragraph (g} HR 2570 with _
the addition of specific_language
directing the Secretary of the Interior
to _file for ... water rights with the
Arizona Department of Water
Resources..."” {(emphasis added). See
attached policy recommendation.
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Senator Malcolm Wallop
May 8, 1990
Page Two

The Governor's Rangeland Advisory Council
suggested that the above recommendations,
together with a copy of testimony presented
April %, 1990 by Mr. Jeff Menges before the
Senate sub-comnittee on Public Lands,
National Parks and Forests, be forwarded to
the Arizona Delegation and the office of the
President as reasons.

We trust this clarifies the position of the
Arizona Cattle Growers' Association.

Sincerely.

William A. McGibbon
President, Arizona Cattle Growers'Asscciation

Enclosures
cc: Governor Rose Mofford

Congressional Delegation
Senator Bumpers
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GOVERNCR'S PANGELAND ADVISCRY COUNCIL
Menbers present:

red Baker
Kean Chilton
Walt Armer
Jim Wekb
John Neal

Additional:
Pam Noeal

Jean Hassell, AZ Stats land Department

Larry Stephenscon, AZ Department ¢f Eavircnrmental Quality
Bureau of Land Management Representative

X
fu
o
(o)
I
o
K
[,
]
L]
P
n

Representatives Oof the Bureau of Land Management presented
information c¢eonceraing the status o2 the Wilderness Bill
presently before the United States Senate and House c?

Representatives .

-

Pelicy Reccnmendation:

The Governor's Rangeland Advisory Councll recommends that
Governor Mofford suppoert the inclusion of water language as
stated in Sectlon 2, Paragraph (¢) of HR 2870 with the addition
of specific language directing the Secretary of the Interior to
file for wilderness water rights with the Arizona Department of
Water Resocurces in SB 2117 in Title I, Section 101, Paragraph

(g): Secticn 103, Paragraph (e),
section 201, Paragraph (d).

{1) and (2) and Title II,

The reasoning for making this recommendation is included in the
remarks made by Mr. Jeff Menges on behalf of the Arizona Cattle
Growers Asscociation before the Senate Subcommittee on Public
Lands, National Parks and Forests on Thursday, April 5, 1990.

The Council suggests that Governor Mofford Suppurt and convey
our recommendation, along with Mr. Maenges' remarks, to
Arizona's Congressional delegation and the office of the

President.

The topic Best Management Practices was discussed by the group

with Larry Stephenson from AZ Department of Environmental

Quality presenting the Department's views.
conclusion was reached,

Although no
it was determined that this issue

should continue to be monitored by the Governor's Rangesland

Advisory Committee.
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ARIZONA CATTLE GROWER'S ASSOCIATION
PUBLIC LANDS COMMITTEE BLM

Resolution $18-88 Wilderness Areas
As approved August 11, 1989

Be it resolved, that the ACGA believes that any wilderness
legislation to be passed by Congress should:

1.) Designate as wilderness only those areas that meet the
criteria specified in the Wilderness Act of 1964;

2.) Not designate as wilderness those areas which have been
gerrymandered to include non-wilderness corridors which contain
roads;

3.) Contain release language returning those WSA'‘s not
designated as wilderness back into multiple use management;

4.) Allcew livestock permittees to use motorized, mechanized
equipment in wilderness areas to promptly and economically care for
livestock, range or water improvements, fences, etc., and to provide
for predator control;

5.) Recognize state water rights and provide that the
wilderness areas are not subject to the doctirine of federal reserved
water rignts;

6.) Allow for increased grazing in wilderness of WSA's when
range conditions permit;

7.) Specify what currently inactive or vacant allotments
indicated that grazing had previously been "established" within the
meaning and intent of the Wilderness Act of 1964 and that grazing on
such allotments within wilderness areas can resume when range or
economic conditions allow;

8.) Amend the Wilderness Act of 1964 to require that an
economic impact statement be prepared for any areas identified, or
under study, prior to enactment of legislation establishing such
wilderness areas.

Be it further resolved, that the ACGA supports inclusion of
the following language in any and all legislation designating
wilderness areas;

"No provisions of this Act or any other Act of Congress
designating areas as part of the National Wilderness Preservation
System, nor any guidelines, rules or requlations issued thereunder,
shall constitute the establishment of an expressed or implied right
to the acquisition, diversion, appropriation, use or flow of water to
the federal government because of the designatior. except in full
compliance with states water laws.”

Be it finally resolved, that the ACGA opposes any wilderness
legislation until such a time as the question of remerved water
rights on federal lands is resolved. -
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301

SPARKS & SILER, P. C,
ATTORNEYS ’
JOE P SraRnp TSOI FimET ATREEY
€ DENNIB SILER SCOTISDALE, ANIONA 85281-4873
mEVIN Y TENAN (602) Ben-i330
MICHARL & Baigs
OOmALD © LOCE June 21, 1990

JOMN N MYLRY

Senator Dale Bumpers, Chairman -

Subcommittee on Public Lands, National
Parks and Porests .

Committee on Energy and Natural Resources

SD~308 Dlirksen Senate Office Bullding

Washington, D.C. 20510

Re: Arizona Desert Wilderness Act of 1990
Dear Senator Bumpers:

We represent the San Carlos Apache Tribe (Tribe) and write to
express the Tribe's extreme alarm concerning the proposed Arizona
Wilderness Legialation, specifically H.R. 2570 and the Senate's action
thereon.

The Tribe has two areas of concern. The first arises from
Section 4 of H,R. 2570 which establishes the Gila Box Rilparian
National Conservation Area {hereafter, "Gila Box Riparian Area™). The
gsecond concern arises from Section 2(a)(21) which directs the
Secretary of Interior to administer a non-federal dirt Road on the
Tribe's Reservation for public and private access across tribal land.

Gila Box Riparian Area.

Section 4 of H.R. 2570 establishes the 20,900 acre Gila Box _
Riparian Area. The Tribe respectfully requests that Section 4 be
deleted from the Bill., Almost all of the land to be included in the
Gila Box Riparian Area - including a large segment of Bonita Creek -~
ia subject to the prior and longstanding claims of ownership by
Tribe. All of Bonita Creek lying west of longltude 109 degrees 30
minutes, or approximately 75 percent of the Gila Box Riparian Area
({.e. more than 15,000 of the 21,0C0 acres) is subject to the prior
claims of ownership by the San Carlos Apache Tribe.

This portion of the Reservation was established by the Executive
Orders of President Grant on November 9, 1871 and December 14, 1872.
The President ordered that the southeast boundary of the Reservation
was to follow the crest of the Gila Mountains, the Almagra Mountains
and other rountains bordering the north bank of the Gila River to the
New Mexican boundary near Steeple Rock. The eastern boundary of the
Reservation was subsequently changed on July 21, 1874, when President
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Page 2

Grant restored all Reservation lands lying east of 109 degrees 30
rinutes longitude to the public domain.

Many current maps ignore the language of the Executive Orders and
erroneously show the southeast boundary to be north of the crest of
the Gila Mountains, thus omitting nearly 40,000 acres of tribal
land. The Gila Box Riparian Area created by the pending Bill lies
entirely within the approximately 40,000 acres claimed by the Tribe.

In a December 7, 1989 letter from the Superintendent, San Carlos
Agency, to the Phoenix Area Director, the BIA concluded:

*The boundary line beginning at the southeastern
portion (the Bonita Creek area) of the Reservation as
shown on present maps is up to 11 miles too far to the
north depending on which historical map is used for
comparison. This eliminates approximately 40,000 acres
from the Reervation.® Letter, San Carlos Agency to
Phoenix Area Director, December 7, 1989, page 2.

Most of the current maps of this area were apparently based on
the erroneous survey conducted in 1883 by surveyor Paul Reicker.
Contrary to the Executive Orders and contrary to the express
Instructions issued by Mr. Reicker, Reicker's survey of the southeast
corner of the Reservatlon shows the boundary jutting northeast,
departing from the crest of the Gila Mountains and the southeasterly
line required by the Executive Orders.

We point out, moreover, that the Gila Box Riparian Area would
include a substantial amount of Reservation land even as erroneously
surveyed by Mr. Reicker in 1883, Certaln correspondence of the
Department of Interior written nearly 70 years ago indicates that
fences in the southeast corner of the Reservation, specifically the
Bonita Creek area, were moved north by Interior personnel solely for
convenience to provide non-Indian cattle ranchers with increased
access to the scarce Creek waters on the Reservation. Subsequently,
maps were generated which reflected fence locations, but inaccurate
Reservation boundaries.

Oon September 27, 1983 the Tribe wrote to the Secretary of the
Interior and submitted its claims which may have been subject to the
Indian Claims Limitation Act of 1982, Pub. L., 97-394 (28 U.5.C. §
2415). The letter provided:

"The San Carlos Apache Indian Tribe claims that portion
of land lying [west] of 109 degrees 30 minutes west
longitude and south of the present Reservation fence
but north of the Cordilleras de Gila {Gila Mountainsg]
as Reservation property. Individual and corporate
defendants have trespassed upon the above-described
property and derived benefits from use of water,
mineral deposits and cattle grazing rangeland without
the permission of or payment to the Tribe."
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Page 3

On November 7, 1983 the Secretary of Interior published in the
Federal Register the list of all potential pre-1966 Indian damage
claims submitted to Interior., Excluded from the llst were "claims
which have no legal merit whatsoever or which were not sufficiently
identifjed as a claim.™ Ped, Reg. Vol. 48, No. 216, p. 51204.

After reviewing the Tribe's claim to land lying west of 109
degrees, 30 minutes and north of the Gila Mountains, the Secretary of
Interior included the Tribe's claim of ownership on his official list
and identified it as Claim #H58616-105.

The Tribe has retained our Pirm to prepare litigation dealing
with these tregpass and damage claims, which is expected to be filed
in the near future.

You should also know that the Tribe has filed claims to all
waters of Bonita Creek lying west of longitude of 109 degrees 30
minutes, and that these claims are now pending in the Arizona Water
Adjudication litigation (Maricopa County Superior Court W-1, W-2, W-3
and W-4).

The presumption that the Bonita Creek lands are federai lands,
which may be dealt with without consultation with and the consent of
the Tribe, is invallid,

As you are aware, only Congress can alter the boundaries of
Indian Reservations, and any alteration must be done in express
legislation. While we do not feel that the languaje of Section 4
would conatitute an express taking of tribal lands, we strongly urge
that Section 4 be deleted.

Black Rock Wash Road.

. Section 2(a)({21) of the Bill establishes the "North Santa Teresa
Wilderness®™. In addition, this section provides:

"Secretary of the Interior, acting through the Bureau
of Indian Affairs, shall administer ths' portion of the
Black Rock Wash Road located within the coundaries of
the San Carlos Apache Reservation so as to allow
reasonable use of the Road for private and
administrative purposes and may permit limited public
uge of such Road for the purpose of access to the
public lands outside the Reservation boundary.®

The Tribe challenges this provision on constitutional grounds.
A 6 mile portion of the Black Rock Wash Road is within the
boundaries of the San Carlos Apache Reservation as established by the

above-referenced Executive Orders of 1871 and 1872. Although in 1896
Congress approved a conditional cession of these lands by the Tribe
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for ®cccupation, location, and purchase under the provisions of the
mineral land laws only®, this Congressional action did not change the
exterior boundaries of the Reservation and the-lands under the Road
were not affected because no minerals were located thereon. These
lands and the Road always were and ramain today part of the
Rcservation. See Act of June 10, 1896, 29 Stat. 368,

The Bureau of Indian Affairs has consistently maintained that
there is no public right-of-way for this Road. 1In addition, a Senate
Committee directly addressed this issue in its consideration of the
Arizona Wilderness Act of 1984. wWhile noting that the Tribe has
always permitted tre State of Arizona, the United States and local
ranchers to cross ‘he Road, the Committee concluded:

*no right-of-way pursuvant to Pederal Law has been
acquired. Although the lands were once open to entry
pursuant to the Mineral Entry Laws of the United
States, no rights-of-way were required during that
period.® Senate Report 98-463 (May 18, 198¢),
Committee on Energy and Natural Resources, at page 21,

The language utilized in H.R. 2570 authorizing the Secretary of
the Interior to administer this Road and the Senate action thereon is
unconstitutional in its present form, This conclusion is clearly
evidenced by the findings of the above quoted Senate Committee that no
Federal right-of-way has been granted pursuant to Federal Law.

The Tribe is appalled by the language of the House Report 100-405
accompanying H.R. 2570, which states:

"[Tlhe posaibility of the [Black Rock Wash] road being
closed again has been raised by the San Carlos Apache
Indian Tribe, although the road and the ranches predate
by nearly a half century a land transfer which brought
the road within the boundaries of the Tribe's
regervation." House Report 100-405, page 19.

This is false in its entirety. The House Report is in error in
stating that the road and ranches predate by nearly a half century a
land transfer which brought the Road within the Reservation's
boundaries. The area including the Road was made a part of the
Reservation in 1871 and 1872. wWhile this area was conditionally ceded
by the Tribe for "mineral purposes only", no patent was ever lsaued
for the road, nor was any federally approved right of way ever granted
, by the Tribe and the Secretary of Interior as required by Federal law.

We can state with certainty that the Road was not constructed in
1821 - 50 years prior to establishment of the Reservation. At that
time, this area waa regarded by non~Indians as a howling wilderness.

In addition, contrary to the House Report, the Tribe has never
sought to close Black Rock Wash Road to ranch owners in the area, land
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managing agencies, or other intereated persons. Inasmuch as the dirt
road crosses nearly 6 miles of this sparsely populated area of the
Reservation, the Tribe has obvious and legitimate concerns regarding
law enforcement and maintenance of the Road. In light of this, while
the Tribe has sought to administer..proper use of the Road through
issuance of permits to ranchers and government pergsonnel, the Tribe
has never sought to close the Road.

The Tribe has consistently worked to accommodate neighboring
ranchers and government land-managing agencies and others by issuance
of permits for access across the Road when requested, The Tribe
remaine hopeful that interested parties, including the Tribe, the
Coronado National Porest, BLM and othera may reeolve this matter with
language acceptable to all parties,

We are confident that if this legislation is passed in its
present form, the San Carlos Apache Tribe will immediately authorize
the filing of a lawsuit seeking a judicial declaration that the
legislation {s unconstitutional.

Your thoughtful consideration to the Tribe's objections is
greatly appreciated.

Sincerely,

SPARKS & SILER, P.C.

&m/&mlq/~

5CT-100504

1] Buck Kitcheyan, Chairman
San Carlos Apache Tribg

wWilliam Byler
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Mr. Chairman and Members of the Committee:

I am Thomas F. Donnelly, Executive Vice President of the Natiocnal Water
Resources Assocliaticon. I am submitting this statement for the record to
Mexpresa the Aasociation’s concerns regarding Arizona wilderness bills
$.2117 and H.R. 2570.

The National Water Resources Association (NWRA) is a nonprofit
federation of state associations and individuals dedicated to the
conservation, enhancement, and efficient management of our Nation’s most
pre;loua natural resource, WATER. The NWRA is the oldest and most active
national association concerned with water resources policy and development.
Its strength is a reflection of the tremendous “"grassroots” part{pipation
it has generated on virtually every naticnal issue affecting western water
conservation, management, and development. -

The NWRA is not cpposed to the designation of additional wilderness
areas in the State of Arizona. We strongly support the proper management
of the public lands and, therefore, the overall objective of S$.2117 and
H.R, 2570. However, we are extremely concerned about (1) the designation
of Bureau of Land Management (BLM) lands prior to the determination of
their suitability as wilderness and (2) the language relating to the _
reservation of water for wilderness areas contained in the proposed
legislation (s.21l? and H.R. 2570). We believe such language will have a
major, albeit unintended, adverse impact on existing water rights, future
water use and future water resource management practices.

We believe that the designation of BLM lands as wilderness at this

time is premature. The Bureau of Land Management is under a Federal

mandate to study its lands and to make recommendations to the President of
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the United States as to which of these lands are coinsidered to be suitable
for addition to the National Wilderness Preservatior System. §uch
recommendations are due to the President in October, 1991. The studies of
BLM lands in Arizona have not yet been completed nor has BLM made any
determination of which lands are suitable for designation as wilderness.
The consideration by Congress of BLM wilderness in Arizona should not occur
prior to the completion of the studies and the filing of BLM's
recommendations with the President.

Great deference should be given to the study findings and
recommendations by BLM in the designation of their lands as wilderness.
Without such conseideration and analysis, the proposed wilderness
designations could result in serious impacts to numerous private property
rights and detrimentally affect the future economic health of the State of
Arizona. The NWRA strongly urges this committee to delay furtger action on
§.2117 and H.R. 2570 until the studies and recommendations of BLM have been
completed and submitted to the President and Congress.

Furthermore, granting federal reserved water rights for wilderneses

areas in wastern states which utilize the prior appropriation system to
adminjister water rights will seriously impair the development and
management of precious state water rescurces. This is especially true with
BLM lands because they are generally located at lower elevations far down
in river drainage basins.

The issue of federal reserved water rights for wilderness came sharply
into focus in 1984, when the Sierra Club filed a lawsuit against the United
States concerning the 24 existing wilderness areas in Colorade. In this

lawsuit, the Sierra Club alleged that new federal reperved instream flow

water rights for wilderness had been automatically created with the
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designation of the wilderness areas. The Sierra Ciub claimed that Congress
had intended that such implied water righte be created when it passed the
1964 National Wilderness Preservation Act. The Sierra Club asserted, and
continues to assert, that these alleged rights are entitled to all
remaining water flowing within and through the wilderness areas. This
lawsuit, which waa decided on this issue in favor of the Sierra Club at the
District Court level, ie now pending in the Tenth U. S. CchuLé Court of
Appenla. RegardlelaAof who wins in the Circuit Court, it is apparent that
thies matter will be appealed to the U.S. Supreme Court, and many more years
will elapse before a final judicial determination is reached.

It should be noted, however, that a 1988 decision from the Federal
pistrict Court for New Mexico reached a contrary conclusion. In that case,
commonly referred to as the Molybdenum Corporation of America Case, the
Court ruled that Congress did pot intend to imply federal reserved water
rights for wilderness with the passage of the 1964 Act, and therefore, no
such rights exiet. 1In addition, the Solicitor of the Department of
Interior issued an opinion in 1988 reaching the same conclusion. After
completing an exhaustive analysis of the provisions of the 1964 Wilderness
Act and the legislative history thereof, the Interior Solicitor stated, "On
the basis of a detailed examination of the Wilderness Act and ite
legislative history, we conclude that the batter legal view is that
Ccongress did not intend to create federal reserved water rights when it
provided for the designation of wilderness areas.”

Federal wilderness water rights previouely had not been recognized nor
claimad, and the sudden appearance of such a resarved right has caused
) extreme concern by water users and providers throughout the West. Since

the filing of the lawsuit by the Sierra Club, the debate over additional
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wilderness in the West has become more heated. The disagreement has
expanded far beyond the issue of whether Congress implied federal reserved
water rights for wilderness to one of whether new wildetngsg additions
should expressly be granted federal water rjghts in the authorizing
legislation.

The claims made by proponents of wilderness water rights to "all
remaining water” stems from the language contained in the National
Wilderness Preservation Act of 1964. That law states that wilderness lands
shail be maintained in a “"natural state”, with "pristine conditions”, and
be untrammeled and unaffected by man.- When wilderness areas are expressly
granted federal water rights for quantities "sufficient to fulfill the
purposes” of the wliderness as is provided in S.2117 and H.R. 2570, there
is little doubt that a court would be severely constrained in attempting te
decree to the wildernese anything less than all remaining unappropriated
water in the stream. Thus, the magnitude of the problem cannot be
underestimated.

In considering the controversy, we must distinguieh betw2en the
headwaters wilderness area and the non-headwaters, or downstream,
wilderness area. 7The effects of a high-elevation, headwaters gildernesa
area are limited to impacts within the boundary of the wildernems. New
water development, as well as changes to existing water rights which cause
additional diminishment of flows, would be strictly prohibited.

As wilderness areas are created farther downstr ., the problemsg
compound and the impacts become much more gsevere. All western states
administer water rights based upon a system of prior appropriation. The
very laws on which we rely to protect our water rights and milntain order

in our water rights administration systems provide the means for wilderness
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water righte to totally disrupt these systems and seriously threaten our
economic future! A downstream wilderness which ie granted rights to all
remaining water flowing into and through it will prevent all upstream
actione which would alter the timing, volume or quality of such flows.

This means that no new water dovelopmoé‘ to support growth, no water rights
changes and no innovative management techniques to increase water use
efficiency, such as water trades and exchanges, will be allowed if the
wildernees water flows are affected in any way. Such restrictions will
have devastating economic impacts throughout the West!

True conaervation of water -- its wige uee and management, pot its
nonuge -- has enabled the American West to reach greatness. Arizona and
the other western states have effectively applied the right and ability to
wisely develop, manage and utilize their ecarce water resources to achieve
today's quality of life. Furthermore, in the West there are no property
rights more important than water righta. To superimpose new federal water
rights on the existing water rights administration systeme will preempt or
seriously diminish the value of considerable petaoAal property and will
totally dierupt the water righte administration systems of western states,
which have been in place in excess of one hundred years. The feault will
be legal and economic chace with extreme damage to our guality of life! -

The magnitude of this problem has been masked somewhat because much of
wilde;hess already designated in the West lies in high elevation,
headwaters areas. However, the majority of the lands still being
considered for wilderness are downstream areas, located at lower elevations
much farther down within river basins. This is especially true with BLM
lands, which total approximately 24 million acres across the West. (See

Attachment 1.) Most of the BLM lande in Arizona being proposed for
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wilderness designation in 5.2117 and H.R. 2570 fall within this downstream
category. Potential downetream wilderness water rights impacts are
compounded even more with the designation of BLM lands whlchrhave not been
thoroughly studied to identify all water rights conflicts.

The National Public Lands Advisory Council, acknowledging the
downstream characteristic of the majority of BLM lands, has recognized the
tar-:gaching, serious impacte which would occur to existing water rights
and future opportunities for development and management of water resources
in the West. The Council has adopted a resolution (Attachment 2) which
addressees this problem and requests that BLM take action to avoid these
water resource conflicts. -

BLM's policy regarding federal reserved water rights for wilderness is
cormensurate with the 1988 Interior Department Solicitor opinion previously
referenced. The administration believes that wilderness areas are not
entitled to federal reserved water rights. If BLM land managera ever
determine a need for watur rights on the public lande, such rights will be
acquired in accordance with the substantive and procedural 1aw; of the
state in which the public lands are located. The National Water Resources
Association concurs in the position held by BLM on this point. We strongly
urge this committee to amend $.2117 and H.R. 2570 to apeélfically disclaim
the existence of all federal reserved water rights for the proposed
wilderness areas. -

An examination of the facte and circumstances reveals that in
actuality federal reserved water rights are not needed to assure that
wilderness areas in Arizona, or any other western state, will have water.
In headwaters wilderness areas, upstre¢am segments cannot be dewatered

because Federal law prohibits the development of water resources within a
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wilderness area unless previously authorized in Pederal legislation or
unless permission is epecifically granted by the President of the United
States. Such permiesion has never been granted, and may be given only if
it would relieve a very severe emergency or drought situation.

For downstream wilderness areas, several mechanisms are already in
place in western states to assure continued flows of water within and
through such areas.

(1) The requirement of western states, including Arizona, to deliver
water to downstream states pursuant to interstate compacts and
equitable apportionment decrees will assure that significant
flows remain in streams and rivers in downstream areas.

(2) Streams and rivere absolutely cannot be dried up nor
significantly dewatered. New diversions of water require the
issuance of various Federal and State permits. Such permite
require the bypass of significant quantities of water to
downstream areas in order to protect aquatic life, wildlife and
other environmental values.

{3) The water rights administration systems in western states are
based upon the prior appropriation doctrine. The very basic
principles upon which these systems operate cause substantial
flows of water to be delivered dcwnstream to eatisfy the calle of
-senlor water rights.

(4) Arizona, as is the caao‘wtth most western states, already has the
abllity to appropriate instream flows for all wildernese areas
through its instream flow program administered by the State
Department of Water Resources. In fact, thousands of miles of

instream flows have already been appropriated by Arizona and
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6thez westarn states, including flows in many of the streams in
existing and proposed wilderness areas.
It is clear that wilderness areas where water already naturally occurs
will continue to enjoy water flows. Federal reserved water rights for auch
areas are not necesgsary. Arizona, along with most other western states,

already has the means to provide for the water needs of wilderness while
balancing water needs for food production, drinking water, recéeatlon and
jobs =-- to maintain a healthy economy. For Congress to impose yet another
requirement on Arizona‘s already over-taxed streams and rivers, which will
result in deterioration of the integrity of the existing instream flow
program and which will make effective management of the state’s scarce
water resources imposeible, is unconscionablel

Attachment 3 is "An analysis of Wilderness Water Rights Impacts",
which describee the various types of headwaters and non-headwaters
{dcwnstream) wilderness areas and the impacts caused by each. We strongly
urge the members of this committee to review this material carefully
because it clearly sets forth the concerns which are o crucial to the
future of Arizona and the West.

To demand that no wilderness be designated goes contrary to the
objectives of proper balance of use and management of the public lands.
Therefore, the conflicts presented by wilderness water rights must be
resolved by including proper language in all new wilderness laws.
Wildernese should not possese federal water righte, and new legislation
should specifically disavow their existence. We recommend that this
Committee consider as a substitute the language which you previously
approved in the Idaho Wilderness Bill, S.371, introduced by Senator James

HcClure, and which is also contained in the Montana Wilderness Bill,
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$.223%5, introduced by Senator Conrad Burns, and in the Colorado wildernesn
bill, $.2001, introduced by Senator William Armstrong. The language in
these billas etates that nothing in these Acts or in the 1964 Wilderness Act
"shall constitute or be construed to constitute either an express or h
implied reservation of water or water rights for any purpose.” All three
of these bills further provide that the United States may acquire such
water rights as it deems necessary for wilderness pursuant to the
substantive and procedural laws of the State. This substitute language
will raecognize and preserve the rights of Arizona to govern itself and to
properly manage ite very vital water resources. _
There is no doubt that the natural beauty of our envitonmént is one of
the West's greateet heritagee. Where practical, such beauty should be
protected and preserved. However, in so doing, we absclutely cannot lose
sight of the value of the West’s most basic natural resource -- our water.
The ability to manage and use our water for food production, drinking
water, recreation and other benefits, to the fullest extent possible, must
algo be preserved. It represents the very espaence of the culture, economy

and life in the wWest!
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ATTACHMENT 1

BUREAU OF LAND MANAGEMENT LANDS UNDER
STUDY FOR DESIGNATION AS WILDERNESS

(As of 12-1-83)

State
Alaska
Arizona
California
Colorado
Hawaii
Idahe
Montana
New Mexico
Nevada
Oregon
Utah
Wyoming

TOTAL:

Acres
-0-
2,414,000
6,743,000

801,000
-0-
1,917,000

452,000
985,000
4,384,000
2,316,000
3,261,000
550,000

23,823,000
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AYTACEMENT 2
United States Department of the Interior

BUREAU OF LAND MANAGEMENT
NATIONAL PUBLIC LANDS ADVISORY COUNCIL
WASHINGTON, D.C. 20240

August 12, 1989
PEDERAL RESERVED WATER RIGHIS

- Resolution of the Natloval Pubdlic Lsude Advisory Council -

WHEREAS: The question of Pedersl Reservad Water Rights in wilderness has oot
been resolved; aaod

WHEREZAS: Maay Burssu of Laod Msnsgement Wilderness Study Aress (wu"-) ia the
State of Colorado and other westers States are astride or othervise sacompass
dowastream segments of rivers and streans; and

WHEREAS: If in the future, it is determined that the designation of

wilderness does 1o fact cootein implied Federal Reserved Water Lights, the -
satiefacticn of such water rights requires the maintesance of historic streas

flov regimens and would also include the coatemporary flows vhich have

occurred historically; and

WHEREAS: This requirement can obviously wresk havoc with all upstress
exisiting water rights; and

WHERZAS: For exasple, it has been reported to the Council that the boundsries
of the Black Ridgs Canyons West WSA encospass very ssall aveas of the opposite
bank of the Colorado River, wvhich boundary, if sdopted, could preclude future
developaent and impede transfers of existing water rights oa the river.

THEEREFORE, BE IT RESOLVED: That the National Public Lands Advisory Council
requests the Director of the Bureau of Land Maacagement sad the Secretary of
the Interior to review the boundaries of the WSAs ia Colorado and other
weatern States to assess possible conflict with upstream water rights, to
change boundaries or release WSAs from “recomnmended” statue if such s conflict
exists, and/or where necessary to strongly sdvise the Presideat and Coogress
to incorporate specific Federsl Water Rights release language into eny Bureau
of Land Management wilderaess legislation. -

’

35-700 - 90 - 11
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ATTACHMENT 3

AN ANALYSIS OF WILDERNESS WATER RIGHTS IMPACTS

Wilderness Area A, shown on Exhibit 1, is located in a high
elavation, headwaters area and consists entirely of headwaters
stream segments. All of the streams within Wilderness Area A arliae
completely within the wildernees and there are no existing water
rights located within or above the wilderness area. And eince the
streams arise completely within the wilderness area, there is no
land lying upetream which may be developed. The presence.of a
federal reserved instream flow water right in Wilderness Area A
causes no impact to existing water rights but does remove the
potential for future water development within the wilderness.
Wilderness Area A is typical of many of those already existing in
the West.

Wilderness Area B is also located in a high elevation mountain

. headwaters area except that in thie case the wilderness contains a

mixture of headwaters stream segments and non-headwaters, or
downstream, segments. There are existing water rights located on
some of the streams within the wilderness area. Where such water
righte are present, only the.segments lying upstream from these
water rights are considered headwaters. In addition, Spruce Creek,
which passes through the extreme western portion of Wilderness Area
B, arises outside the wilderness area. Since the upper reaches of
Spruce Creek are available for further development, Spruce Creek is
categorized as a downstream segment., Scme of the exieting
wilderness areas in the West and many of those currantly being
considered for designation are like Wilderness Area B, containing a
combination of headwaters and downstream segments.

In the case of Wilderness Area B, the presence of a federal
reserved instream flow water right has serious implications. 1If
euch wildernees water righte claim all of the remainjing

water in all of the stream gsegmentsa within the
wilderness as alleged by the Sierra Club and other environmental
pregservationiat organizations, and which our courts will be
constrained to grant, then any further water development which
would diminish the flow of water in any stream segment within the
wilderneass would be prohibited! No new appropriations could be
made on any of the streame within the wilderness area, nor could
any appropriations be made on the upstream portions of Spruce Creek
Qutejide the wilderness boundary. The existing water rights
currently diverting water from within and upstream of the
willderness area could not be expanded nor enlarged. Furthermore,
movement of points of divereion within the wilderness to locations
farther upetream would be prohibited.

By distinguishing=between headwaters and downstream segments,
many of the water rights conflicts are avoided. Further
development of the water resource in stream segments lying
downstream from existing water rights would be permitted.
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Furthermore, development on Spruce Creek, speciflcally the upstream
section lying outside the wilderness area, would also be
permiesible. However, changes in points of diversion farther
upstream within the wilderness would still not be allowed.

Wilderness Area C is located at a lower elevation thar either
A or B, and is situated farther downstream. None of this
wilderness area would be classified as headwaters because it lies
downstream from developable land and the majority, if not all, of
the streams flowing through the wilderness arise from outeide the
wilderness area. Only emall tributaries which arise completely
within the wilderness boundary, such as the one shown in the
western portion of the wilderness area, would be headwatere stream
segments. Wilderness Area C typifies the majority of the lower
elevation areas now being coneidered for wilderness designation,
especially the numerous Bureau 6f Land Management Wilderness Study
Areas.

In the case of Wilderneas Area C, federal reserved instream
flow water righte which claim all of the remaining unappropriated
water in the streams within the wildernees have very serious
impacte to both existing water rights and to potential future water
development. Obvicusly, movement of points of divereion to
locations farther upstream within the wilderness area and expansion
of existing water rights within the wilderness area boundaries
would not be allowed, nor could any new appropriations of water
within the wilderness boundaries be made. But more significantly,
ne new appropriations of water at any location within the drainaga.
basin ypstream from the wilderness, nor any othex water rights
changes which would diminieh the flow of water through the
wildernese area, would be allowed! Because of the downstream
low-elevation proximity of this type of wildernese, the adverse
impacts would be extremely far reaching. Countlese water rights
would be affected and potential for new growth and development
would be totally removed.

Besides preventing new appropriations of water and changes in
points of diveraion which may be needed, Wilderness Area C also
removes many opportunities for more effective management and
utilization of limited resources through exchanges and sales or
leases. For example, the Town of Sageville imports water from
anothers river basin and discharges the imported return flows into
Current Creek. Sageville desires to reuse these imported return
flows via an exchange whereby a new diversion would be initiated
from Beaver Creek and the out-of-priority depletions would be
replaced with imported return flows delivered to Current Creek and
subsequently to the Resource River. Such an exchange is common in
the West and, in thie case, can eaeily be operated so long as the
water right held by the Sweetgrass Irrigation Company ia not
injured. A variation of this exchange could alsc be an arrangement
whereby the Town of Sageville selles some of its imported return
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flows to the Sweetgrass Irrigation Company. Sweetgrass would
merely increase its diversions from Beaver Creek through ite
existing facilities. The additional depletions would be replaced
in the Resource River by Sageville’s imported return flows
delivered down Current Creek. However, if Wilderness Area C
includes federal reserved instream flow water rights as described
above, then pnone of these axchanges would ke possible because flows
in portions of Beaver Creek and the Rescurce River within the
wilderness area would be diminished! On the other hand, if federal
wilderness reserved instream flow water righte are specifically
disclaimed in downstream wilderness areas, then innovative
management techniques involving exchanges of water could be
effaectively utilized.

It has been alleged by the Sierra Club and others that the
satisfaction of wilderness water rights requires the pajintenance of
historxic stream flow regimens. The historic stream flow regimen,
it is aleo alleged, includes not only the historic patural flow
variations, but also the gcontemporaxy flows which have occurred
historically. In other words, if man, through the normal operation
of a water system, has caused variatione in flow on stream segments
which subsequently are included within a newly deaignated
wildernees, then these man-made flow vagiations must be continued

in order to gatjsfy the wilderness water right! Thie type of
requirement can obvioualy wreak havoc with water development
opportunities. For example, referring again to Wilderneas Area C
on Exhibit 1, the Town of Pairview owns and operates Grand Lake as
a part of its water supply. The standard operating procedure for
Fairview, as with most reservoir syestems in the West, is to fill
Grand Lake with the spring and summer enowmelt runoff. Releases
are then made from Grand Lake down the Resourca River to Fairview-
during the balance of the year as the water is needed. For the
sake of illustration, let’s suppose that this practice of
delivering reservoir water down the Resource River was carried on
for a number of years prior to the designation of Wilderness Area
C. Following the designation of the wilderness area, the Fruitland
Irrigation Company desires to purchase a portion of Fairview's
water from Grand Lake and have it delivered via a new pipeline, as
{llustrated. Such an arrangement between Fruitland and Fairview
would no longer be possible because of the resulting decrease in
contemporary flows through Wilderness Area C. Thus, the presence
of the wilderness water right effectively precludes one’s
conptitutional right to purchase or dispose of personal property!

Wilderness Area D is also a downstream wilderness area located
at a lower elevation, and like Wilderness Area C, containas no
headwaters segments. The distinction of Wilderness Area D is that
it is a "state line" wilderness; that is, it encompasses lands from
two adjoining states. It is shown on BExhibit 1 to illustrate the
impacts that such wilderneass areas can have on equitable
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apportionment decrees and interstate compacts. 1If Wilderness Area
D includee a federal reserved water right for all of the remaining
unappropriated water in the Resource River, then obviously the
upstream state could be prevented from exercising any unused
entitlements under its equitable apportionment decrees or

interstate compacts, because such action would diminish the flow of

water through Wilderness Area D in both states. Such limitations
would have the effect of reallocating water among basin astates,
would void major agreements previously made among states and
ratified by the U. S. Congrees, and would seriously damage the
upstream state‘s economy! It must be made perfectly clear in our
laws that neither the designation of wilderness areas nor the
existence of federal wilderness reserved instream flow water
rights, whether exprese or implied, can affect atate entitlements
under river compacts or equitable apportionment decrees!
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EXHIBIT 1
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June 6, 19%¢@

Sen. Dale Bumpers

Oear Sir:

Arizonans for Responsible Wilderness (ARW) would 1like to
take this opportunity to a<k for the inclusion of the "Arizona
Game & Fish Commission Management Criteria” in $.B.2117 or any
other bill dealing with Arfzona Wilderness (see attachment A
attached). We would also ask that to attachment A paragraph 1

section B the term power tool be specifically added.

ARW belleves that the management of wildlife is a sovereign
state right that <chould not be relinquished to the federal
government, Past experience has proven that current language in
the proposed Arizona Wilderness bills does not give the Arizona
Game & Fish the latltude to properly manage it's wildlife in our
arld state.

The language <calling for the wuse of minimal tools |{s

absolutely unworkable a< it applies to Arizona. The
interpretation of minimal teool rests solely with individual land
managers and can vary considerably with those individual

interpretations of minimal tool.

Arizona Game & Fish has already experienced numerous
occaslons where the needs of wildlife <cannot be met because of
the minimum tool minimum wildlife impirovements in existing
wilderness.

Wlldlife hae beneflted greatly ir Arizona because of sound
management practices. There are more elk than ever before in
history; 8ighorn sheep have been brought back from the brink of
extinction and re-established In historfcal range because of
sound management and water development.

The State of Arizona must retain the abillity to manage and
enhance it's wildlife resources and this cannot be accompllished
under language currently In the Arizona Wilderness BIllls.

Respectfully yours,

USAV-00004943
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ATTACHMENT A

Listed below s the Management Criteria established by the
Actlizona Game and Flsh Comm{ssion (Commission). It is theicr
request that these Management Criteria Dbde adopted into the
Acizona Wilderness Bill, to ensure the most beneficial appcoach
to managlng Arizona's wildlife on all approved HWildecness
Areas. The Commission feuls cthat this Critecia and the other
concerns listed in the “Commission Appcoved Wilderness Study
Aceas, April 1989°, must be cesolved {n ocder for the Commission
to support any of the Wilderness proposals endocrsed at their
April 8 reeting.

s

Arizona Game & rish Commission
Management Criterla
Arizona Wildecrness 8ill

Sec. ( ). (a) As provided in saection 4(d)(8) of the Wilderness
Act, nothing in this Act shall be construed as affecting the
jurisdiction or cesponsibility of the State of Acrizona with
respect to wildlife and fish {n the national forests, Bureau ot
tand Management lands, or National Wildlife Refuges, in Arizona.

(b) Nothing in -this Act shall be construed as limiting the
ability of the Arizona Game and Pish Departaent, in consultacion
with the affected (fsderal land nenagement agency, from using
mechanized equipment including, but not limited to, helicoptar,
fixed wing aircraft, and motorized vehicles, to carry out the
following activities within lands designated wildecness by this
Act.

(N Pish and wildlife ceseacch and management surveys and
population sampling.,

(2) Facility development and habitat alteration, inecluding the
maintenance operation or creation of flow zaintenance dans, water
davelopmantsy vater diversion devices, and associated structures
.necessary for fish and vildlife consecvation. Clearing of debdris
{mpeding wmovement of fish on spawning streazs shall ke
parnitted. Motorized equipment may be used to accomplish the
purpose of this paragraph.

(3) Stocking or transplanting of flsh or collection of ¢ish

‘gpawn, i3 permitted if the purpose i{s to accomplish at least one

of the following objectives: .
reestablishment or msintenance of indigencus species;

)} rcecovery of threatened or endangered species; ot

{) maintenance oz enhancement of recruational values

(1)
(14
(it

associated wvith indigenous or ezotic species.
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(4) Chemical treatment of waters (s permitted when the purpose
is to accompllsh at least one of the following objectives:

(1) reestablishment of native species;

(i{) recovery of threatened or endangered species; Ot

(iii) corrections of undesirable conditions resulting from
human influence.

(35) Removal, rfeintrcduction or supplemental transplants of -
terrestrial wildlife species, including the use of motorized
vehicles to perform this work, shall be permitted if:

(i) the status of threatened or endangered species would
be enhanced; or

(i1} a population of a native species eliminated or reduced
by acts of man would be restored or enhanced; or

(iii) maintenance or. enhancement oOf recreational values
associated with indigenous or exotic species as
identified in the applicable wilderness management
plan would result; or .

(iv) other significant wilderness values would not be
impaired.

(6) Control of problem wildlife shall be permitted to:

(i) reduce depredations on other wildlife and domestic
livestock;

(ii) cremove animals creating a public nuisance related to
hyman interests;

(iil) prevent transmission of diseases or parasites
affecting other wildlife or humans; or

(i{v) abate conflicts with native species, particularly if
those native species are endangered or threatsned.

USAV-00004945
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April 17, 1980

Senator Dale Bumpers

Chairman

Senate Subcommittee on Public Lands,
National Parks, and Forests

Dear Senator Bumpers:

As stated in earlier testimony, Arizonans For Responaible Wilderness is & growing group of
individuals and organizations formed to oppose Senate Bill 2117. We oppose this
legislation for many varied reasons. This letter will deal specificaily with National Wildlife
Refuges and why they should be excluded from the Wilderness system entirely.

Under the National Wildlife Refuge System, administered by the U.S. Fish and Wildlife
Service, lands have been set aside to protect widl/ife These lands are often unique and at
the very least, critical to the wildlife they house within their boundaries. In each case,
wildlife conservation and proper wildlife management are the key tools used in the

refuges purpose and management.

In 1939, the Cabeza Pricta National Wildlife Refuge and the Kofa National Wildlife Refuge
were established in Southwestern Arizona. These two refuges comprise of over one and
one-half million acres (1,520,000) of prime Desert Bighorn Sheep hsabitat “Deser?
Bighaorn Sheep and their protection; were the specific reasons for the refuges
establishment. If our refuges become Wilderness, the specific intent behind their
establishment will be swept aside in favor of the Wilderness doctrine of "leave it alone and
stay out’. Wildlife management and its role on the refuge, will become secondary to
Wilderness management and ita unrealistic, arbitrary regulations dealing with wildlife. If
the original charter of these refuges is to continue, then Wilderness designation cannof
be alfowed to happen

USAV-00004946
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Wildlife has flourished under the National Wildlife Refuge System, and I might add has
flourished without Wilderness. The Refuge system combined with the Pittman Robertson
Act of 1937, has allowed wildlife in this country to come back and continue to improve
into the 1990's. For this reason we respectfully request that all of Arizona's Wildlife
Refuges proposed for Wilderness be om/tted from Senate Bill 2117.

Allow the State and Federal agencies involved with the management of the refuges to
continue unburdened by Wilderness designation And most of all let these wonderful
Wildlife Refuges continue in the spirit and mission for which they were started We
cannot betray the trust under whicl iie refuges have operated for the last 50 years.

Respectfully,
I'd
L
Pete Cimellaro
Arizonans For Responsible Wilderness

PC/ce

USAV-00004947
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Za Paz County Board of Bupervisars

601 11TH STREFT
POST OFFICE BOYX L
PARRER ARIZONA K54
1602) 669 6115 GENE FISHER
ORTRICT 01
April 18, 1990 Commcta
FRANM G 1EE i®
DESTRICT Y
NETA | BOWMAN
CLERR COUNTY MaANACER
FAX (602 6069 Y3

Vis Pederal Express

The Honorable Dale Bumpers, Chairman
Subcommittee on Public Lands
308 Dirksan, Senate Offlice Building
Washington, D.C. 2051C-6158

Dear Senator Bumpers:

It is the unanimous position of the La Pag County Board of Supervisors that the
areas within the County that have been pcoposed for Wilderness desigration be
teft in their current status of multiple use management.

The County is 4,400 square miles with only 141,000 acres in private ownership.
The remainder is comprised of 1.7 million acres of public lands including Bureau
of Land Management and Bureau of Reclamation withdrawn lands; 161,260 acres of
Federal lands in wildlife refuges: 1,063 acres purchased by the Bureau of
Reclamation for the Central Aritona Water Project; 395,201 acres of Federal lands
in military reservations; 229,785 acres of Indian reservations; and, the
remainder belongs to the State aof Aritcna.

The Town of Parker is surrounded on all sides by an Indian Reservation. The Town
of Parker annexed an area outside the Indian Reservation to allow for their
tuture growth, only to find that area bordered by what has now become a
Wilderness Study Area. Even though the Cactus Plain 55,000 acres are designated
for Wilderneas Study Area, it is our opinion that this desigration will severely
hamper or preclude future development of this area. Therefore, we urge your
consideration of reledsing this area from Wilderness Study Area designation,

Pollowing is a list of areas in, or partially in, the County being designated
as Wilderness:

Bagletail Mountains 94,100 Arrastra Mountsins 129,525
Trigo Moustains 29,095 Gibraltar 18,805
Nev Water Mountains 21,860 East Cactus Plain 14,630
Harcuvar 25,287 Harquahala 22,865
Big Harn Mountains 20,600 Rawhide Mountains 41,600
Swansea 15,758

Arisona Wildlife Refuge Wilderness areas partially within our County are:

Imperial National Wildlife Refuge 9,220
Havasu National Wildlife Refuge 14,606
Kofa National Wildlife Refuge 504,800
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The Honorable Dale Humpers
April 18, 1990
Page Two

Rawhide Mountains, Harquahala Mountains, Gibraltar, Trigo Mountains and Swansea
have a very high mineral potential; and, Harcuvar Mountains, New Water Mountains,
Cactus Plsin and East Cactus Plain have from moderate high to high mineral
potential as rated by the Aritona Mining Association. This was supported by
detailed geological information and maps presented by the Aritona Mining
Association. Por the economic future of La Paz County, we urge you to leave
these areas in multiple use management status.

These lands are currently enjoyed by the public. The designation of Wilderness
will restrict this enjoyment to those who are physically able to walk into these
areas.

The Board of Supervisors respectfully requests and urges you to consider their
request to leave these areas in the multiple use management cesignation.

51ncexely,
\
/(((/ ot
Willis "puce” Minor Il
chalrman -
et

cc: Senator Dennis DeConciri
Senator John McCain

USAV-00004949
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m ARIZONA
< MINING ASSOCIATION

A

CAVID
°

April 13, 1990

Sen. Dale L. Bumpers, Chatrman

Senate Subcommittee on Pudlic Lands,
Natural Parks and Forests

308 Dirksen Buildin

Washingten, DC 20510-6150

Dear Senator Bumpers:

S. 2117
Arizona Wilderness Legislation

I am writing this letter on behalf of the Arizona
Mining Association (AMA) and 1ts meamber companies (AMAX
Mineral Resources Company, ASARCO Inc., Callahan Mining
Corporation, Cyprus Minerals Coampany, Homestake Mining
Company, Magma Copper Company and Phelps Dodge Corpora-
tion). We request that this letter be made part of the
record of the Subcomamittee hearing on April 5, 1990 on S,
2117, <hich, for the most part, is identical to H,R, 2570,
approved by the U.S. House of Representatives recently.

Ve wish the record to show that not all Arizonans wvere
pleased with H.R, 2570 as it was approved by the House of
Representatives, In fact, we in the mining industry have
grave concerns that the legislation will have a significant
and negative impact upon our ability to provide minerals
for our nation.

Early in the lengthy process that brought the Arizona
Wilderness issue to its current status, the AMA, through
experienced geologiasts and land managers from its meamber
campanies, submitted detailed geological and mineralogical
information on various Wildernesa Study Areas (WSA's) that
wvere under consideration for wilderness designation,
stressing the ptgbability of existence of economic mineral
deposits, At every atep of the process, we made it clear
that wve were willing to negotiate, to change boundary lines
and to do anything reasonable to salvage veluable mineral
prospects for further exploration and possible development,
Admittedly, there were some areas close to existing copper
operations, such as Lower Burro Creek, Ragged Top and s
portion of White Canyon, that we were able to coavince the
Arizona delegation should be excluded, and we appreciate
having been given that consideration,

C R DINGER

@y-gent

2702 N. Third Street - Suite 2015 - Phoenix, Anzona 85004 - (602) 266-4446
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Sen. Dale L. Bumpers
April 13, 1990
page 2

By and large, hovever, large tracts of land have been
included 1in the legislation that have to be considered
choice, geologicelly speaking, for economic mineral
ezploration and potential development. In fact, of the
WSA's included in H.,R, 2570, the AMA evaluated many of
those as being high in mineral potential. Ironically, in
many instances, sreas of high mineral value and those with
highly deaired wilderness characteristics seem to coincide.
Moreover, the old cliche that minerals are where you find
them certainly applies to Arizona. In 1989, according to
the U.S. Bureau of Mines, Arizona wvas the nation's leading
producer in value of nonfuel minerals - some $3.2 billion
worth, Historically, our member companies have produced
60% or wmore of the nation's newly-mined copper each year,
Arizona truly is a mining state and is blessed with great
mineral wealth. Much of the potential mineral wealth lies
in the western part of the state vhere a large portion of
the designated wilderneas liea.

While it is late in the legislative process on this
issue, we firmly beljeve that the boundary line adjustments
that we discussed with legislative sataff during these
proceedings should be reconagidered and a compromise
reached. In this era of increasing dependency upon other
nations for essential minerals, as well as a time of ever-
increasing international trade deficit, it is difficult to
accept the blatant locking up of large acreage in the name
of wilderness preservation, when the goal can be ac-
complished in other ways. -

The AMA does not oppose wilderness designation as
such, nor do we appose the Wilderness Act of 1964. There
was a justifiable need for the Act at that time. We would
point out, hovever, that other protective laws have been
enacted since 1964. In addition to the various environmen-
tal laws now in existence, the Federal Land Policy Manage-
ment Act of 1976 specifically provides for the proper
management of many diverse uses of public lands under the
sultiple-use concept. NoO longer must we make the "all or
none” choice that may have been necessary in 1964,

;

@
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Sen. UDale L. Bumpers . . _
April 13, 1990
page 3

For the record, and by copy of this letter, we urge
your subcomamittee and the Arizons Congreasinnal delegation
to reconsider some of the valuable mimeral prospects that
would otheiwige be locked into wilderness, as deecribed in
our proposal to the Arfizona delegation. In 8 number of
instances, a slmple boundary line adjustment would suffice,
If you desire mdditional information, please advise.

Sigderely,
O Ny

;

David C. Ridinger
DCR/ jc

pc: Arizona Congresgigizl delegation
Subcomaittee members

USAV-00004952
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CITY OF BULLHEAD CITY

P.0. Box 1048
Bullhead City, Arizona
(602) 763-9400

April 3, 1990

Chairman Dale Bumpers
United States Senate
Washington, D.C. 20510

Re: Senate Bill 2117 -

Dear Chairman Bumpers:

The Bullhead City Council passed Resolution #88R-018 during Council
meeting on January 3, 198% opposing the expansion of wilderness in
Arizona.

Please note that the people and communities adjacent to proposed
wilderness areas are overwhelmingly opposed to the establishment
of any additional wilderness.

The proposed wilderness areas in Mohave County will restrict the
use of these lands by 85% of our population due to their age and
physical condition.

It is our feeling that Mohave County would best be served by
maintaining the few roads into these areas restricting the
expansion of new roads. The land is now protected by the natural
terrain and in most cases it is impossible to travel off the
improved roads due to rough terrain.

Thanks for your vote against Senate Bill $2117.

Sincerely,

[t /i ({-

BOB ROGGE
- Mayor

BR/ip
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April 2, 1990

Honorable Dale Bumpers
Chatrman
Subcommittee on Public Lands, Nattonal Parks and Forests

United States Senate -
Washington, DC 20510

Subject: Senate Bill 2117 - Wilderness
Dear Senator Bumpers: o

The membership of the Arizona Bow Hunters Association has since its tnception
been pro-wilderness, a leader tn conservation efforts and particularly active tn
wtildlife management, wildlife habitat enhancement and protection of sensitive
natural areas in Arizona.

We strongly believe that areas that do properly meet the definition of pristine and
untouched by man (so far as possible); devold of roads, mines, butldings and are
scenic and natural in status are, as per the definition of wilderness, prime
candidates for wildermess designation.

We also believe we are being caught up tn a zealots crusade where rational
thought sometimes no longer prevails. We belleve that:

. Areas that are so large as to physically prectude any human from
backpacking or horse tralling with anywhere enough water to traverse the
area and survive in this Arizona desert setting should have access roads.

. Where many hundreds qf miles of existing and frequently used roads are by
sleight-qf-hand definition declared to be non-existent even though these same -
have been in frequent actual use for 50 plus years - and some for over 75

. Where the use of these very roads would be prohibited and access would be
denied to the very areas we are attempting to save for all to gee and enjoy.

. Where such tnaccessible large areas will literally be dended to the elderly,
disabled or (nfirm.

BT
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Page 2

. Where the term "least tool” (s so ill-deflned as to be literally defined as "no
tool” and can become the means qf preventing such agencies as the Arizona
Game and Fish Department fron: using aircraft or ground vehicles to perform
wildlife surveys, wildlife disease control or other wildlife biologists duties
necessary for health and management of species as charged.

. Where the same term “least tool” could leave 1/4 qf Arizona's Southern
border unpatrotled and unprotected from tllegal immigration and drug traffic
due to a prohitbition on motorized tools {aircrgft or ground vehicles for patiol).

i Where federal water rights, Artzona State and s mumnicipalittes’ water
- rights, plus sovereign Indian nation and the soverelgn country qof Mexico's
water rights are so tll-defined as to surely lead to decades of costly litigation

{n courts. -

As such we ask not that Senate bill 2117 be defeated, but, that it be put on hold
Jor syffictent time for cooler heads to specifically address the above problems in
such a manner as to leave no doubt as to intended meaning and that more concern
be glven to ggoess for citizens of all ages and physical status.

Sincerely,
(hralits
Chatrman

e
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San Pedro Natural Resource Conservalion District
247 S Curtis - Willcox, AZ 85643

April 5, 1990

David Brock

Chairman of Public Lands Subcommittee
U.S. Senate

Washington, D.C. 20515

Attention: David Brock

STATEMENT OF OBJECTION TO THE PROPOSED WILDERNESS BILL, SUBMITTED TO THE
U.S. SENATE PUBLIC LANDS SUBCOMMITTEE APRIL, 1990

The San Pedro Natural Resource Conservation District is in opposition
to the proposed Wilderness Bill #2117 now under consideration by Senator
Dale Bumpers Committee.

We are opposed to any further acreage being designated Wilderness
until an economic impact study has been completed addressing our mining,
livestock and tourism industries. A wilderness decision of this type
will have a substantial impact on the economy of our area and must not be
made until all the facts and figures are taken into consideration.

We are aware that the language in the bill permits cattle grazing,
but thraugh our first-hand experience, we have seen that desigrating an
area "wilderness" makes it no longer economically feasible for the rancher
to maintain cattle on it, and it soon becomes so overgrown that many areas
are unusable.

Cotdiafly,

(:;:%)c-»~o\:j/ \(:l«\\~5§j)4\.4)

Bonnie Thompson, Clerk
San Pedro Natural Resource Conservation District

cc: U.S, Senator John McCain
U.S. Senator Dennis DeConcini
U.S. Rep. John Rhodes III
U.S. Rep. Bob Stump
U.S. Rep. Jon Kyl
.U.S. Rep. Jim Kolbe
Az. State Senator Gus Arzberger
Az. State Rep. Mike Palmer
Az, State Rep. Rubin Ortega

CONSERVATION - OEVELOPMENT . SELF GOVERNMENT h
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Cyprus Bagdad Copper Corporation Post Office Box 245
Bagdad, Anzons 86321
Telephone (602) 6332241

April 16, 1990

The Honorable Dale L. Bumpers, Chairman

Senate Subcommittee on Public Lands,
National Parks and Forests

308 Senate Dirksen Office Building

Washington, D.C. 20510-6158

Dear Senator Bumpers:

Oon April 5, 1990, the Senate Subcommittee on Public Lands, National
Parks and Forests heard testimony on the Arizona Wilderness Act
(S.2117). Cyprus Copper Company would like to submit the contents
of this letter and the attached map as part of the record for that
hearing.

Cyprus Copper Company‘s Bagdad mine is in close proximity to the
Upper Burro Creek WSA proposed for wilderness designation in S§.2117.
We have concerns about the impacts of this wilderness area on our
mine operations. We are concerned about the air guality issues
raised by mining activities near a designated wilderness area, and
we are concerned about the reservation of federal water rights as it
may affect the future of the town of Bagdad and the long-term
viability of our mine’s operations.

Cur’ ..t statute gives each state the authority to designate air
qua.ity classifications for federal wilderness areas within their
boundaries; however, legislation has been introduced to take that
exercise of judgement away from the states. There are increasing
pressures to require all public lands to meet national air quality
standards that do not necessarily take into account diverse local
conditions. Visibility and haze impacts on public lands are
receiving more and more attention. If Upper Burro Creek is included
in S5.2117 without some reasonable adjustment of boundaries away from
our mine activities, we fear these trends will result in legislation
or regulations which, in the future, could bring charges against the
mii.e and curtailment of operations for "impairing visibility" or for
violating Class I standards of a Wilderness area.

The poundary adjustments we are requesting are represented on the
accompanying map. The upper Burro Creek WSA was defined by the BIM
in its environmental impact statement as "approximately 27,390
acres.” Subsequent to this acreage determination, the BILM has
acquired 5,875 acres of private and state lands (the green areas on
the map) which logically will become additions to the wilderness.
To accommedate our boundary adjustments approximately 4,840 acres
{the yellow areas on the map) would be excluded from the WSA. The
Upper- Burro Creek WSA would realize a net increase of 1,035 acres.

The adjustment in the southeast will exclude areas that are close to
-~ at points within a few thousand feet of -- our present and future

CYPRUS
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tailings impoundmants (the two blue areas at the bottom of the map)
and that are impacted by prevajiling south-westerly winds over our
mine operations. The 1l}-mile cherrystem into the south central area
would allow continuing two-~wheel drive access via a well-graded road
to the new solar-powared Salt Creek well. This state-of-the-art
pumping facility is a cooperative project financed in part by the
BLM, and provides an important year-around watering station for both
wildlife and livestock.

The yellow areas along the eastern boundary in the north of the WSA
define the rim of the mesa above Francis Creek to be the wilderness
boundary as opposed to the edge of our pipeline right-of-way and
access rc¢ad, the boundary as currently drawn. This adjustment will
minimize the visual and sound impacts on the wilderness resulting
from pumping and pipeline maintenance and will allow improvements to
our planned powerline right-of-way. ’ N

We believe these areas are reasonable deletions needed to
accommodate expanding mine and town facilities, and to insure our
future operation. BLIM recently acquired the green shaded areas on
the map, and their addition to the wilderness would constitute
approximately 4500 acres. The boundary adjustment deletions and the
BLM acquisition additions yields a total of 21,620 acres for the
Upper Burro Creek Wilderness.

On the water rights jissue, we have followed the discussion of the
Arizona delegation’s intent and the subsequent language. We agree
with Congressman Rhodes’ reported comments that the language
included in the House passed bill does not represent Arizona
conferees’ intent. With the precedent setting importance of the
water language included in the final bill, the wording should be
carefully chosen and fully debated, taking into consideration
impacts on water needs of all users, current and future.

We must ensure an adequate supply of potable water to the town of
Bagdad and sufficient water to support the mine operations.
currently Cyprus Bagdad has water rights and claims to water rights
from Francis and Boulder Creeks totaling 3057.4 acre feet per year
for mining and municipal purposes. Mr. C. L. Linser, Deputy
Director of the Arizona Department of Water Resources, stated that
“the creation of a federal reserve water right on those streams
could affect the amount of water that Cyprus would receive in a new
appropriations." Total water requirements over the 30-year mine
life for mine-related and municipal purposes are anticipated to be
in excess of 10,500 acre feet per year. Future restrictions on
wvater transfer between hydrologic basins may force Bagdad to seek
substantial additional water rights in the Burro Creek drainage
area.

Thank you for the opportunity te enter Cyprus’ comments into the
record.

H. W. Cosner
Vice President and General Manager

.
s
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Pltﬂ COUNTY D.E.Q. TEL No. Apr 18.90 7:39 No.0O! P.0Z
Tncson l{nd and Gun Cluh
P.O. 30X 12921 TUCSON. ARIZONA 85732
April 17, 1890

The Senate Bub-Committee on Knergy
and Natural Reecuross

¢/0 Mr. David Brocks

308 Senate Dirkeen Office Building

Washington, D.C. 20510

Dear Senators: .

I am writing to you on behalf of ths Board of Directors and 3200 members of the
Tuceon Rod and Gun Club to express our opposition to 5.B. 2117, the so-called
"Bl Wildermess Bill."

. The experience in other wildemees areas shows that wildemess status,
regardless of the legislation, beoomss a do facto prohibition of motor
vehiclee and overflight by airoraft. Many arecaes in Arizona are not
acoeesible without motor vehicles.

- 6.B. 2117 would change the status of tha Kofa and Cabesa Prieta HWildlife
Rafugea, established 60 years ago for the benefit wildlife. Wildernees
ares status would eeverely limit the ablility ¢f the Arisona Game and Fieh
Departosnt to manage wildlife and maintain habitat ixprovements in those
areas a8 woll as in every other area designated as wilderness. -

. Hater is partic larly scarce in the Kofa and Cabeza Prieta. Majintenance
of waler vatchmente and other habitat improvements developsd over the past
five decades would be virtually impossible without motor vehicles to carry
in the building materials and water neotasary 10 mix ooncrete.

. Acoess In the Cabeza Prieta, whioh lies alorg the Mexioan border, would be
limited to hiking or horseback for both the general public and LAW
ENPORCEMENT AGENCIES! Customs and the Border Patrol are losing their
battles with drug smuagling and illegal ismigration now. Placing their
agentes on foot or horeeback and eliminating aertal surveillance would add
to their problems.

. There are many questions regarding federal reserve water rights for
wildormoes areas that remain unsettled. Eatablishing new wilderness sreas
before thoee quostiome are resolved may result in protracted litigation
and eerious nogative ecorvmic impacts in this estate.

. Additionally, many of the mineral surveys that should have been oonducted
in the WSAs have not been perforwed. Those surveys muet be ocmpleted
before an area oan be declared wildemess under the Wildemees Aot.

USAV-00004960
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PIMR COUNTY [.E.Q. TEL Na. Apr 18.90 7:39 No.00! P.03

]

To: The Senate Sub-Committee on Energy
and Natural Resouroesa
Prom: Donald L. Burtohin
Date: April 17, 1890 Pagm 2

. Wildernees atatus effectively excludes the very young, the handicapped,
ard cur older citivas becance they are phyelcally unable toc hike beyond
the periphery of auch &reas. Demographic studies show the population in
this oountry is asging, vhich suggests even greater numbsrs will te
excluded from those lands in the future, Deliberate discrimination
sgainat whole clasees of American ojtiszens by etfectively denying them .
aocean to public lands ia both unacosptable and unexcugable.

e hope you will re-exsmine the advisability of thie bill and Join with us in .
opposing ite pusmage. Thank you for considering our views on this legislation.

Pleace inolude this letter as part of the offiolal hearing reoord.

Sinocersly youre,

g A

Donald [, Burtahin, President
Tuceon Red and Gum Club
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STATEMENT -
of the
ARIZONA DEPARTMENT OF WATER RESOURCES
before cthe
SUBCOMMITTEE ON PUBLIC LANDS, NATIONAL PARKS AND FORESTS
SENATE COMMITTEE ON ENERGY AND RATURAL RESOURCES
presented by
N.W. PLUMMER, DIRECTOR
APRIL 5, 1990
Regarding $.2117

Mr. Chairman and members of the committee, I am N.W.
Plummer, Directoer of the Arizona Department of Water Resources.
I #ppieciate the opportunity to appear before you'and testify
regarding S.2117. My testimony today will focus on the single
issue of water rights. -

The State of Arizona worked wiﬁh the members of the Arizona
Congressional delegation in developing language both statutorily
and in committee reports to address the water right issues in the
Arizona Wilderness legislation. We believe that the House Bill,
HR 2570, appropriately addresses water rights for wilderness
areas. The necessary water rights for wilderness purposes are
reserved by law, yet the necessary safeguards are included to
avoid upsetting the existing distribution of waters in the state.

It is important that any legislation regarding the creation
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of wilderness areas address the isgsue of water rights. The
matter should not be left for future determination by the

courts. Clearly to the extent that they are available and occur
naturally in an area, water resources are an integral part of
wilderness areas., The creation of a Federal Reserved Water Right
for wilderness areas is not inappropriate. However, the
establishment of this new water right through legislation must
have statutory limitations, and provisions. In the State of
Arizona the two most important provisions include: 1l)the quantity
reserved must be limited to the amount sufficient to fulfill the
purpose of the wilderness area; and 2)the priority date should
not be earlier than the date of enactment of the law creating the
new wilderness areas. The law should specifically direct the
Secretary of the Interior, in the case of BLM areas, to protect
the reserved rights through participation in general stream
adjudications conducted in accordance with the McCarran
Amendment.

For the most part the creation of federal reserved water
rights for wilderness purposes in Arizona will have little if any
impact. Essentially all of the areas proposed to be designated
as wilderness in the legislation before you today are located at
the uppermost parts of the watersheds. Therefore maintaining
these areas in the primitive state that is required under
wilderness law has no.impact on water rights or uses in the
state. 1In fact the assurance that there will be no opportunity
for water developmént in the wilderness areas gives further

protection to the downstream senior rights.
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Areas proposed for designation as wilderness in Arizona
which are not located at the headwaters of the streams are )
generally located on streams which are fully appropriated.
Therefore creation of a wilderness right with a priority date as
of the effective date of the Act has little if any impact on
water development opportunities,

While we can generally say that the reservation of water for
the areas to be designated as wilderness in Arizona will have
little impact, there are two notable exceptions., These are the
proposed Swansea and Rawhide Mountains wilderness areas located
on the Bill Williams River in western Arizona. These areas are
located below the existing Alamo Dam and reservoir which was
authorized by the Flood Control Act of 1944. The Alamo Dam
project was constructed primarily for flood control, but the
report of the Corps of Engineers leading to Congressional
authorization showed that the reservoir could also serve purposes
of, among others, water conservation, recreation and wildlife.
Therefore the project was sized to allow benefits for these
purposes to be realized. The Arizona Department of Game & Fish
currently holds water rights for fishery purposes in Alamo
Lake. The Arizona State Parks Department maintains a boat ramp
on the lake for recreational purposes.

There are existing water rights downstream from Alamo Dam on
the Bill Williams River outside of the proposed wilderness
areas. The City of Scottsdale owns the Planet Ranch and
appurtenant water rights located downstream from the dam and

reservoir, This ranch was purchased for the purpose of
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eventually retiring water use and transferring the water rights -
to the City of Scottsdale for municipal and industrial

purposes. Near the confluence of the Bill Williams River and the
Colorado River is the Bill Williams unit of that Havasu National
Wildlife Refuge. The watar rights for the Bill Williams unit of
the refuge have not been quantified. Other water rights‘also
exist on this reach of the river.

In addition to owning Planet Ranch, Scottsdale has applied
to the Department of Water Resources for a permit to appropriate
additional water from the Bill Williams River. The Central
Arizona Water Conservation District, the umbrella repayment
entity for the Central Arizona Project, has protested
Scottsdale's application on several points, including the grounds
that any unapproriated water on the Bill Williams River as of
1968 has been dedicated to the Central Arizona Project. Also,
the Bureau of Land Management has applied to the state for an
instream flow appropriation on the Bill Williams River below
Alamo Dam for fish, wildlife and recreation purposes. This
application is for the stream reach that flows through the
proposed wilderness areas.

If granted and perfected the priority dates of the rights
applied for by Scottsdale and BLM would antedate the Federal
Reserve Right created by this Act. The BLM instream flow rights,
if granted, should fulfill the federal wilderness purpose.
Nevertheless the situation is unique in its complexity. We
believe that it is important that Congress recognize the

sltuation that exists and give assurance that it is not the
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intent to create water rights for the Swansea and Rawhide
Mountains wilderness areas which could be guantified in a manner
that impact the opportunities to develop the resources of the
Bill Williams River to obtain the multipurpose benefits which can
be achieved through proper operation of Alamo Dam and

reservoir. The Secretary of the Army must continue to be allowed
to operate the Alamo project while still protecting the
wilderness qualities of the two areas proposed downstream. We
ask that you consider this unique situation in committee report
language.

We believe that the State of Arizona has an administrative
process to grant instream flow water rights which should fulfill
and satisfy all wilderness purposes. Unfortunately, wilderness
is not recognized as a beneficial use in Arizona's state water
law. Water rights must be granted for recreation and wildlife,
including fish, purpuses. Nevertheless, the Department of Water
Resources believes that a state-granted water right for
recreation and wildlife uses will in all likelihood satisfy the
need for water for wilderness purposes. It is the intent of the
Department of Water Resources to continue the process of granting
instream flow rights for the applications before us in the
wilderness areas considered in this legislation., Of particular
importance are the applications for water rights on Swansea and
Rawhide Mountains wilderness areas, and for Upper Burro Creek.
Water rights provisions in the Wilderness Act should not detract
from the state’'s épportunities to quantify these recreation and

wildlife rights under state administrative law and should also
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support provisions to quantify the wilderness rights in a general
adjudication process in the Arizona State Court system.

With regards to adjudications, Arizona currently has two
very large general stream adjudications underway, one on the Gila
River system and one on the Little Colorado River system. 1t is
expected that these proceedings will provide the mechanism for
quantification of the wilderness water rights created by this
legislation. The only area where adjucations have not commenced
where there are a significant number of federal water rights is
on the Bill Williams River. It is the state's position that the
Bill Williams River is not ripe for a general adjudication at
this time. There are no large scale unquantified federal reserve
water rights such as Indian rights on the Bill Williams River and
there is still unappropriated water available. As the
administrative process for granting state water rights continues
and more water rights are issued on the Bill Williams River it
will be apbropriate for a general adjudication to take place.
This will be several years from now and will come at a time when
our staff, as well as the staff of the Federal agencies involved,
will have more resources available to undgrtake the adjudication
process.

In summary, Mr. Chairman, the State of Arizona believes that
the House Bill, HR 2570, appropriately addresses water rights for
wilderness areas. The necessary water rights for wilderness
purposes are reserved by law, yet the necessary safeguards are
included to avoid upsetting the existing distribution of waters

in the state.

35-700 (352)

N .

L3

USAV-00004967




