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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON. D.C. 20240

JUN 25 1879
Memorandum
To: Secretary
From: Sollcitor
Sub ject: Federal Water Rights of the Natlonal Park Service, Fish

and Wlldlife Service, Bureau of Reclamation and the
Bureau of Land Management

l. INTRODUCT | ON

This opinlon discusses the nature and extent of the United States' rights
to use water on the federal lands administered by the Natlonal Park
Service (NPS), Flsh and Wildllife Service (FWS), Bureau of Reclamation
(Reclamatlion), and the Bureau of Land Management (BLM) within the United
States Department of the Interior. The President's Water Pollcy message
(June 6, 1978) and subsequent memcrandum to you (July 12, 1978) directed
the Department to expeditliously ldentify, establish and quantify Its
non-indian federal reserved water rlights. As a part of thls effort,

my offlce has undertaken a comprehensive analysls of the reserved water
rights which may be asserted on the federal lands administered by NPS,
FWS, Reclamation and BLM.|/ My staff has alsc analyzed other (non-
reserved) federal water rights. This opinion summarizes my legal
conclusions.

Il. NATURE OF FEDERAL-STATE RELATIONS I[N DETERMINING WATER RIGHTS

The westward expanslion of the United States resulted from cesslions by
varlous foreign natlions, through which the United States obtained owner-
ship of the lands riow comprising the western states and ownership of

all rights appurtenant to the lands, except those Interests In lands

and appurtenant rights established under previous sovereigns. Borax
Consol 1dated, Ltd. v. Los Angeles, 296 U.S. 10, I5-16 (1935); Knlght

v. Unlted States Land Assn., 142 U.S. |61, 183-184 (1891).

1/ None of the other bureaus or agencles within the Department of the
Interlor administer signiflicant amounts, If any, of lands for which

a reserved water right may be claimed. This opinion does not deal
with reserved water rlights which may be claimed on behalf of Indlans.
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The plenary power that Congress has under the Property Clause 2/ by
virtue of federal ownership of these lands Includes the power to con=
trol the disposition-and use of water on, under, flowing through or
appurtenant to such lands. See United States v. Grand Rlver Dam
Authorlty, 363 U.S. 229, 235 (1960) (Because the "Federa| Government

was the Initlal proprietor In these western lands . . . any claim by a
state or by others must derive from this +itle."); cf., Kleppe v. New
Mexlco, 426 U.S. 529, 539-41 (1976). Congress may exerclse ITs power to
manage or dlspose of all the lands and waters on the public lands, togeth-
er or separately. Callfornla Oregon Power Co. v. Beaver Portland Cement
Co., 295 U.S. 152, 162 (1935); see also United States v. Callifornia,

332 U.S. 19, 27 (1947). No Interest in the property of The Unlited
States may be acquired in the absence of an express grant from Congress;
and, absent that grant or consent, It continues to be held by the United
States.. Unlited States v. Grand River Dam Authorlty, supra; Utah Power
and Lliaght Company v. United States, 243 U.S. 389, 404-05 (1917). Such
grants and disposals to the states are not |Ightly Inferred; l.e.,
"nothing passes but that which Is conveyed In clear and explicit
language == Inference belng not against but for the government."
Caldwell v. United States, 250 U.S. 14, 30-21 (I918); see also Andrus

v. Charlestone Stone Products, 436 U.S. 604, 617 (1978).

I+ follows that to the extent Congress has not clearly granted author-
Ity to the states over waters which are In, on, under or appurtenant
to federal lands, the Federal Government malintains Its sovereign rlights
In such waters and may put them to use Irrespective of state law.3/

The admisslicn of a state Into the Union and the "equal footing" doctrine
dld not dlvest the Unlted States of 1ts plenary control over such water.
Cappaert v. United States, 426 U.S. 128, 144-45 (1976); Arlzona v.
Callfornia, 373 U.S. 546, 599 (1963). The Supreme Court has, however,
recently noted the existence of one school of legal thought that this
doctrine vested Western states, upon admission fo the Union, with
"excluslve soverelgnty" over the unappropriated waters In their streams.

2/ U.S. CONST. art. 1V, § 3, cl. 2 provides:

The Congress shall have Power fto dlspese of and
make all needful Rules and Regulatlons respect=
Ing the Territory or other Property belonging
to the Unlted States; and nothing In thls
Constltutlon shall be so construed as to
Prejudice any Claims of the Unlted States,

or of any particular State.

3/ See, e.q., Morreale, "Federal=-State Rights and Relatlons," 2 Waters
and Water Rlghts, 5!-52, 8! (R. Clark ed. [967).
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Californla v. Unlted States, 438 U.S. 645, 654 (1978). This school!

of thought Is difflcult to square with the reserved rights doctrine
repeatedly afflrmed by the Supreme Court as applylng to reservations
of land In a state after statehcod. See, e.g., Unlted States v. New
Mexlco, 438 U.S. 696, 698, 700, n. 4 (1978); Cappaert v. United States,
supra; cf. Winters v. United States, 207 U.S. 564, 577 (1908).

Moreover, the states may not exercise any governmental authority over
federal property unless they have been expressly granted that authority
by the Congress, since Congress retains exclusive control over the acqul-
sition of private rights In federal lands and Interests. Broder v. Natoma
Water and Mining Co., [0l U.S. 274 (1879); Gibson v. Chouteau, 80 U.S.
(13 Wall.) 92, 99 (1872); Irwine v. Marshall, 61 U.S. (20 How.) 558,

563 (1858). Federal control over the dispositlon and use of water

In, on, under or appurtenant to federal land ultimately rests upon

the Supremacy Clause 4/, which permlts the Federal Government to exerclse
Its constltutlonal prerogatives without regard to state law. Cappaert v.
United States, supra at 145. Arizona v. Callfornla, 282 U.S. 423, 45}
(1931); cf., Kleppe v. New Mexlco, supra, at 543; Ohlo v. Thomas, 173
U.S. 276, 283 (1899); Johnson v. Maryland, 254 U.S. 5t (1920).

Federal control over Its needed water rights, unhampered by compllance
with procedural and substantive state law, Is supported by the Supremacy
Clause and the doctrine that federal actlivitles are Immune from state
regulation unless there Is a "clear congressional mandate," Kern=Limerlck
Inc. v. Scurlock, 347 U.S. 10, 122 (1954); or "speciflc congressional
actlon,” Paul v. Unlted States, 371 U.S. 245, 263 (1963), providing

for state control. See also Mayo v. Unlted States, 319 U.S. 44(, 448
(1943); Hancock v. Train, 426 U.S. 167, (78-81 (1976); EPA v. State

Water Resources Control Board, 426 U.S. 200, 214, 217, 22t (1976). Cf.
Arlzona v. Callifornia, 283 U.S. 423, 451 (1931) (Congressionally=
authorized dam and reservoir can proceed without submitting plans and
speciflcatlions to State Englneer for approval). State leglstative claims
to all water found within state boundarles do not alter thls premise,
since Congress, under the Property Clause, has the exclusive power to
dlspose of federal property. Callfornia Oregon Power Co. v. Beaver
Portland Cement Co., supra at 162; Utah Power & Light Co. v. United
States, supra at 404.

Origlinally, the common law riparlan rules of natural flow applled to
the publlic lands. Unlted States v. Rlo Grande Dam and Irrligation Co.,
174 U.S. 690, 703 (1899). There the Court opined, In dicta, that

these riparlian rules could be changed by the state legislatures 1f,

In the absence of specliflc Congressional consent, they did not destroy
the right of the United States to the contlinued flow of water bordering
Its lands needed for the beneflclal use of government property. The

4/ U.S. CONST. art. VI, cl. 2.
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Court furthermore held that the states could not destroy or Interfere
with the paramount power of the United States to secure the navigabl!llty
of navigable streams. Ibld.

In the arld Western states, the state leglslatures adopted the appropri-
atlon doctrine, which grew out of local mining customs. The appro-
priation doctrine permits benefliclal water uses under a priority

system ("first In time Is flrst In right") without regard to ownershlp
of a watercourse's abutting lands or the Impacts on downstream rlparian
landowners. WIith the settlement of the publlc lands, confllct arcse
over the water rights of federal patentees claiming riparian rights and
prior appropriators whose rights were recognlzed under local laws and
customs.

Beglinning In 1866, Congress passed three statutes which resolved this
confllict between private users In favor of prlor appropriators. These:
three statutes stil!, more than one hundred years later, provide the

basls for state regulatory authority over water rights. The Acts of July
26, 1866, 14 Stat. 253, and July 9, 1870, 16 Stat. 218, 43 U.S.C. § 66|
(1970), recognized and sanctloned possessory rights to water on the publlc
lands asserted under local laws and custems, thereby valldating, In effect,
state appropriation water law procedures for prlvate users and previous
trespassers on the publlic tands. Federal Power Commission v. Oreagcn,

349 U.S. 435, 447-8 (1955); Broder v. Natoma Water and Mining Co., 0|
U.S. 274, 276 (1879); Jennison v. Kirk, 98 U.S. 453 (1878); for background
on the 1866 Act, see Unlted States v. Gerlach Llve Stock Co., 339 U.S.
725, 745-49 (1950).5/ By these 1866 and 1870 Acts, Congress In effect
walved Its proprietary and riparian rights to water on the public demaln
to the extent that water Is appropriated by members of the publlc under
state law In conformance with the grant of authority found In these two
Acts. Thus, these two Acts conflne assertlon of Inchoate federal water
rights to unappropriated waters that exlst at any point In time.

5/ The Mining Act of 1866 provided, In pertinent part:

[Wlhenever, by priority of possession, rights
to the use of water for mining, agricultural,
manufacturing, or other purposes, have vested
and accrued, and the same are recognlzed and
acknowledged by the local customs, laws, and
the declsions of courts, the possessors and
owners of such vested rights shall be main-
talned and protected In the same.

The 1870 Act provided that "all patents granted, or preemption or home=-
steads allowed, shall be subject to any vested and accrued water rights."
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The third statute, the Desert Land Act of 1877, 19 Stat. 377, 43 U.S.C.

§ 321 et seq. (1970), provides generally for the homesteading of the
public domain In tracts larger than prior laws allowed, If the homesteader
Irrigated and reclaimed the land. The Supreme Court's treatment of the
effect of the Desert Land Act on federal water rights has been unclear

and confllicting, as develcped below. The provisicn of the Act with which
we are here concerned (43 U.S.C. § 321) was a proviso that the homesteader
would have rights to use only that water "necessarlly used for the purpose
of Irrigation and reclamatlon," and went on to state:

all the surplus water over and above s.ch actual
appropriation and use together with the water of
all takes, rivers, and other sources of supply
upon the public lands and not navigable, shall
remaln and be held free for the appropriation and
use of the public for Irrligation, mining and
manufacturing purposes sub ject to existing rights.

The appllicatlion of thls part of the Act to federal water rights re-
quires some discussion, for several |Imitations appear on Its face.
First, It applles only tfo non-navigable scurces of water. Second,

T applles only to such sources on the public lands. Third, it

applles to "surplus water over and above actual approprliation and

use." (emphasis added). Fourth, It makes the water available only

for "irrigation, mining and manufacturing purposes." Flfth, It does
not directly address federal rights to use water for congresslionally-
authorlzed purposes on the federal lands, but Instead Is almed at appro-
priation and use by "the public." Flinally, the Desert Land Act applles
only to certaln states, originally Californla, Oregon and Nevada, and
the then ferritorles of Washingten, |daho, Montana, Utah, Wyoming,
Arlzona, New Mexlco and Dakota (later to become the states of North

and South Dazkota). 43 U.S.C. § 323. Colorado was added later. (26
Stat. 1096, March 3, 1891)

Several things can be sald about these |Imltations. Flrst, the
Supreme Court has been careful to repeat the Act's |Imltatlons to
non-navigable waters In subsequent cases.6/ Mcreover, It has
squarely held that the Act does not allow the right to appropriate

6/ See, e.q., Unlted States v. Rlo Grande Irrigatlon Co., 174 U.S. 690,
706 (1899); Callfornia Oregon Power Co. v. Beaver Portland Cement Co.,
295 U.S. 142, 162 (1935); Ickes v. Fox, 300 U.S. 82, 95 (1937); Brush

v. Commissloner, 300 U.S. 352, 367 (1937); Cappaert v. Unlted States,
426 U.S. 128, 143, 145 (1976); Callfornia v. Unifed States, 438 U.S.
645, 658 (1978).
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non-navigable waters which are sources of navigable streams "™fto
such an extent as to destroy their navigabltity . . . ."7/

On the other hand, the two predecessor acts of the Desert Land Act

both recognized and ratifled a pre-existing right to possession of

water In accordance with local custom, laws and court decislons, see

I4 Stat. 251, 253 (1866); 16 Stat. 217, 218 (1870); Broder v. Natoma
Water and Mining Co., 10l U.S. 274, 276 (1879), and neither statute was
expressly |Imited To non-navigable waters.8/ Moreover, the Supreme Court
has held that these two acts are not |Imited to rights acquired before
1866, but "reach Into the future as well . . . ."9/ Therefore, the
significance of the Desert Land Act's limitatlon to non-navigable waters
Is unclear.

Second, the Act's l|Imitatlion to sources on the public lands recelved
express recognition In Federal Power Commission v. Oregon, 349 U.S.

at 448 (1955), which held the Act Inapplicable to reservatlions of land
from the public domain, see 349 U.S. at 448, without distinguishing be-
tween whether the water Involved was needed to carry out the purposes
of the reservation, see part |Il A, infra, or was for congressional ly-
authorlzed uses apart from the purposes ses of the reservation; see part
1 B.

Third, the Act's [Imitatlion to unused, unappropriated waters means

that to the extent the Federal Government was using water In connectlion
with federal |and management In 1877, 1t was not free for "the appro-
priation and use of the publlic." But whether It prevented the Federal
Government from using additlonal water after [877 except In compllance
with state law requires further scrutiny, provided below.

Fourth, the Act's limitation to water for "iIrrigation, mining and manu=-
facturing purposes" has not been found by the Supreme Court to be par-
ticularly significant. In 1935 the Court, purporting to give this

7/ Unlted States v. Rlo Grande Irrigatlion Co., supra, 174 U.S. at 706.
As passed by the Senate, the provision read: "and the water In all
lakes, rlvers, and other sources of water supply shall remain and be
held for the use of the public for purposes of Irrigation and mining."
See Cong. Rec. (Feb. 27, 1877), p. 1973. The language was changed fo
apply only to non-navigable waters In Conference, without explanation.
Cong. Rec. (March 3, 1877), p. 2156.

8/ Somewhat curlously, however, the Supreme Court In 1935 said these
fwo statutes were the "test and measure of private rights In and to
the non-navigable waters on the public domain." Callfornia Oregon
Power Co., supra, 295 U.S. at 155 (emphasls added).

9/ 1bld; see alsc Callfornia v. United States, supra, 438 U.S. at 657,
n. Il
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language Its "natural meaning," held that It "effected a severance of
all waters upon the publlic domalin, not theretofore appropriated, from
the land itself," apparently without |imitation to the purposes for
whilch the waters could be appropriated.!0/ No mention of the !Imitation
to certain purposes was made In subsequent Supreme Court cases.

Fifth, the fact that the Desert Land Act does not deal with federal
acquisition of water rights has had varylng significance for the
Supreme Court over the years. Initlally, In Rlo Grande, supra, the
Court stated (albelt In dictum apart from Its discussion later In the
oplnion of the Desert Land Act), that the Unite. States' right, as

the owner of lands bordering a stream, to the contlnued flow of such
waters "as may be necessary for the benefliclal uses of government
property" cannot be destroyed by state leglslation. 174 U.S. at

703. This lImltation was repeated and endorsed In Winters v. Unlted
States, 207 U.S. 564, 577 (1908), and In Callfornia Oregen Power Co.,
supra, 295 U.S. at 159. Later In the latter decislon, however, the
Court stated that the Desert Land Act vested the states wlth power

"o affect the riparian rights of the United States [and] Its grantees
e « « " 295 U.S.-at 162 (emphasls added); see also 295 U.S. at 164.11/

10/ 1d., 295 U.S. at 158 (emphas!s added).

11/ Before It was revived to some extent by the decislon In Callfornia
v. United States, dlscussed infra, Dean Trelease, a2 noted authority

on water law, commented that the declslon In Callfornia Oregon Power Co.
"now seems To be a spurlous reading of the Desert Land Act." Trelease,
"Federal Reserved Rights Since the PLLRC," 54 Denver L. J. 473, 476
(1977). Four years after Californla Oregon Power, the Ninth Clrcult
clted the declslon for the proposition that "private rights In the waters
of non-navigable streams on the public domain are measured by local cus-
toms, laws, and judicial decislons," but that the government may, "lInde-
pendently of the formalltles of an actual approprliation, reserve the
waters of non-navigable streams on the public demaln 1f needed for
governmental purposes." United States v. Walker River Irrg. Dist., 104
F.2d 334, 336-37 (9th Clr. 1939) (emphasis added). To the extent the
Court's remark extends to non-reserved federal water rights, It Is
dlctum, slince the case concerned an Indlan reserved water right.

See also Nebraska v. Wyoming, 325 U.S. 589, 61!1=-16 (1945), where the
Court declined to decide whether the United States owned the unappro-
priated water of the Platte River, because the water rlights for recla-
matlon projects on that Rlver were cbtalined In accordance with state

law pursuant to sectlon 8 of the Reclamation Act, 43 U.S.C. § 383, and
therefore the question of ownership by the Unlted States "of unappro-
priated water Is largely academic . . . ." 325 U.S. at 616. See also
Cappaert v. Unlted States, supra, 426 U.S. at 144, fn. 9; and Arlzona

v. Callfornia, supra, where the Court declined to consider Arlzona's
"rights to Interstate or local waters which have not yet been, and

which may never be, appropriated." 283 U.S. at 464 (clitatlons omitted).
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These statements concerning the rights of the United States were dictum.
since the case Itself concerned rights of a patentee of public land,
squarely covered by the Desert Land Act Itself.

Twenty years later, In Federal Power Commisslon v. Oregon, supra, the
Court sald that the Desert Land Act "severed, for purposes of private
acquisition, soll and water rights" on public fands. 349 U.S. at 448
(emphasls added), wlthout expressly mentloning federal agencles' acqui-
sitlon of water rights.

Twenty-one years after FPC v. Oregon, the Court again construed the

Act as providing only that patentees of publlic land "must acqulire water
rights In non-navigable water in accordance with state law." Cappaert
v. Unlted States, supra, 426 U.S. at |43. The Court went on to state
flatly: "Federal water rights are not dependent upon state law or
state procedures . . . ." 426 U.S. at 145. To the extent that the
remark applles to federal non-reserved water rights, It is dictum,
because the case Itself concerned a federal reserved right.

Two years l|ater, however, the Supreme Court, In construing the
Reclamation Act, found occasion to observe In dictum that there
are two limitations on the states' "exclusive control of Ifs
streams -- reserved rights . . . and the navigatlion servitude."
Callfornla v. Unlted States, supra, 438 U.S. at 662. The Court
cited only United States v. Rlo Grande Irrigatlion Co., supra, 174
U.S. at 703, for the proposition that only reserved rlahts, rather
than all federal water rights needed to carry out congressional ly-
mandated land management responsibilities, fall within this exception
allowed by the Desert Land Act. In the passage cited by the Court
In Callfornla v. United States, the Court had stated, In dictum:

[1Jn the absence of speclflc authority from
Congress a State cannot by Its leglslation
destroy the right of the United States, as
owner of lands bordering a stream, to the
contlnued flow of Its waters; so far at
least as may be necessary for the benefliclal
uses of the government property.i2/

It therefore seems plaln that the Rlo Grande Court, In construing
the Desert Land Act twenty-two years after iTs passage, did not [imit
the exceptlon to the higher reserved rights standard =- the right to

12/ This passage has been repeated and endorsed several times by
the Supreme Court. See, e.g., Guitlerres v. Albugquerque Land Co.,
188 U.S. 545, 554 (1903); Kansas v. Colorado, 206 U.S. 46, 86 (1907);
Callfornla Oregon Power Co., supra, 295 U.S. at 159,
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use waters on lands reserved from the federal domaln for speciflc pur-
poses, "where without the water the purposes of the reservation would
be entirely defeated,"!3/ == but Instead allowed 1t under a lesser
standard, for water necessary for the beneficlal uses of the government

property.

It Is apparent that prlor Supreme Court dicta are somewhat at war with
one another on thils Issue. One reason for this Is found In the Desert
Land Act Iself. That Act was one of many statutes enacted In the

latter half of the |9th and early part of the twentleth centurles to
promote settlement and cultivation of public dowain lands. |t spoke
principally to the process by which arld publlc lands were to be Irrigated
and reclalmed and fransferred from the publlic domaln Into private hands.
See, e.q., Willlams v. United States, 138 U.S. 514 (1891); Unlted States
v. Healey, 160 U.S. 136 (1895). Except to the extent the quoted language
applies to the Federal! Government, 1t addressed not at all the rights

and obligations of the United States as owner of those federal lands

not brought within the seftlement scheme It establlished. Because of
thls, the legislative history does not contaln any debate over the Impact
of the bll!l on fedéral water rights.

In any event, because the Supreme Court has spoken only by lInconslstent
dictum on this subject, the guldance | must give federal agencles must

be based fo a large degree on predicting how the Supreme Court may re-

solve these confllcting statements contained In prior decislons.

I am of the oplinion that by these relatively narrow Acts of 1866, 1870

and 1877, the Unlted States did not divest Itself of Its authorlty, as
soverelgn, to use the unapproprlated waters on the publlic lands for
governmental purposes. Supreme Court declslons upholding federal reserved
water rights created after the effective dates of these statutes affirm
thils conclusion (United States v. New Mexlco, supra, at 698):

The Court has previously concluded

that whatever powers the States ac-
quired over thelr waters as a result

of congresslional acts and admisslon

to the Unlon, however, Congress did

not Intend thereby to rellnquish

Its authority to reserve unappro-
prlated water In the future for use

on appurtenant lands wlthdrawn from the
publlc domaln for speclflc federal

13/ Unlted States v. New Mexlco, 438 U.S. 696, 700 (1978), declded
the same day and as a companion to Callfornla v. Unlted States,

supra.
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purposes. Winters v. Unlted States,
207 U.S. 564, 577 (1908); Arlzona

v. Callfornla, 373 U.S. 546, 579-98
(1963).

Glven the constitutional underpinning for, and the nature of, federal owner-
shlp and control of the publlc lands and thelr assocliated resources, It is
not difflcult to understand why Congress has on numerous occasions expressly
provided that state law would govern the acqulsition.of rights to use

waters on the publlc domain by private Individuals. In a constitutional
context, thls so-called "express deference to state water [aw"l4/ Is
essentlal to divest the United States of Its Inherent power and conirol

over lts property and to give the states the opportunity and the power

to regulate the use and acquisliticon of resources, Including water,

otherwlse controlled by the United States.

In both Unlted States v. New Mexlco, supra, and Callfornla v. United States,
438 U.S. 645 (1978), the Supreme Court Identifled directives In various
federal laws that state law should be followed or that the federal law
should not be construed fo Interfere with state law.!5/ Each of these

laws deal with a specific federal project or program, or contalned general
standards pertalning to the acquisition or protection of private rights

to the use of water on the public domain. | belleve that nelther the
Desert Land Act nor any other federal statute deals generally with

how the United States should acquire and maintain rights to use water

on the public domaln and reserved public domalin.!6/

14/ Unlted States v. New Mexlico, supra, 438 U.S. at 702 (1978).

15/ See Ibld., fn. 5.

16/ Of the 37 statutes referred to by the Court In New Mexlco, supra,
438 U.S. at 702, n. 5, 33 contaln general statements indlcating That
such leglslatlon should not be construed fo Interfere with the righTt
of states to control the use of water within thelr boundaries or that
a private person or government offlclal should comply with state law
when carrylng out a speciflc program or purpose such as consfructing
or planning a publlic works project, disposing of Indian lands, or con=-
ferring certaln beneflts on a state. The remaining statutes elther

do not mentlon state law or are not related to the acquisition of
water rlghts.
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Congress has been fully aware of the contlnulng problem of state-federal
relations In this area and even though attempts have been made, 17/ i+
has never acted to require compllance with state taw iIn every lInstance
where the United States acquires water rights. In fact, Congress has
recognized that the United States could acquire rights to use water

In ways other than through state law.l18/ Since Congress has not
generally directed the Federal Government to comply with state water
law, such complliance Is requlred only In those speclfic Instances where
Congress has so provided. But while Congress has not directed the Federal
Government to comply with state water law, nelthe~ has I+ prohiblted
the United States from votuntarily comp lylng with such state water laws
unless specifically directed. .

In summary, since the Federal Government has never granted away Its
right to make use of unappropriated waters on federal lands, I+ Is

my opinion that the United States has retalned Its power to vest In
Itsetf water rights In unappropriated waters and I+ may exerclise such
power Independent of substantlve state law. See United States v. Rlo
Grande Dam and Irrigatlon Co., supra; see also discussion at pp. 15-18
below.

17/ See, e.g., S. 863, 84th Cong., Ist Sess. (1955); S. 1275, 88th Cong.,
2d Sess. (1964); Morreale, "Federal-State Confllcts Over Western Waters
-=-A Decade of 'Clarifying Legistation,'" 20 Rutgers L. Rev. 423 (1966);
Corker, "Water Rights and Federallsm--The Western Water Rights Settlement
Bitl of 1957," 45 Callf. L. Rev. 604 (1957). A recent GAO Report sum=-
marizes some of the more Important legistative proposals made over the
past 25 years. See "Reserved Water Rights for Federal and Indlan
Reservatlons, A Growing Controversy in Need of Resolution" (GAQ-CED-78-
176, Nov. 16, 1978) pp. 39-50.

18/ See 16 U.S.C. § 1284(c). One of the statutes on the list cited by
the Supreme Court In Unlted States v. New Mexico, supra, Is the McCarran
Amendment, 43 U.S.C. § 666 (1970). It Is noteworthy that thls provision
== which walves the sovereign Immunity of the United States In certaln
cases -- refers to the acquisition of water rights by the United States
"by appropriation under State law, by purchase, by exchange, or otherwlise
« « " (emphasis supplied). The Supreme Court relled on the "or ofherwise"
language In holding the Amendment walved the Unlted States!' soverelgn
immunity for all federal water rights, Including "appropriative rights,
riparian rights, and reserved rights." Unlted States v. District Court
for Eagle County, 40t U.S. 520, 524 (1971).
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I11. RETENTION AND ACQUISITION OF WATER RIGHTS BY THE UNITED STATES

The United States retalns water rights by reserving federal lands and
waters necessary to fulfill speciflied purposes and obtains water rights
by (1) appropriation of water and application to those uses authorized
by Congress to carry out congresslonally-authorized programs on the
public domaln, reserved and acqulred lands; and (2) acquisition of
water rights through purchase, exchange or condemnatlion.

A. Reserved Rights Doctrine

The federal reserved water rlights doctrine Is a judicial creation 19/
which holds:

that when the Federal Government withdraws
Its lands from the public domaln and reserves
I+ for a federal purpose, the Government, by
Implicatlion, reserves appurtenant water then
unappropriated to the extent needed to
accomplsh the purpose of the reservation.

In dolng so the United States acquires a

19/ Federal reserved water rights were flrst explicitly recognized In

a case Interpreting an agreement between the Unlted States an an Indian
tribe. Winters v. United States, 207 U.S. 564 (1908). In Wlinters,

the Court relied in part on Congress' Inferred intent In the Fort Belknap
Agreement to transform the Indlans Into a "pastoral and civilized people,"
the need for Irrlgated water to make the reservation lands productive,

and the constructlion rule resolving ambigultles In the favor of Indians,
to find that the undeniable "power of the Government fo reserve the

waters and exempt them from appropriation under tThe state laws" had

been exercised In this case. Id. at 576-577.

The concept of federal reserved water rights was flrst expressly extended
to non-Indlan federal reservations; l.e., wildlife refuges, national
recreatlon areas, natlonal forests, In Arizona v. Callfornlia, 373 U.S.
546 (1963), though the Court had Intimated That the doctrine would

be so extended several years previously. See Federal Power Commission
v. Oregon, 349 U.S. 435 (1955). |In Arlzona v. Callfornia, the Court
expressly held that the "princlple underlying The reservation of water
rights was equally applicable to other federal establ Ishments." 1d.

at 601. Subsequently, numerous cases have applled the reserved water
rights doctrine to withdrawals and reservations under the jurisdiction
of NPS, FWS and BLM. See for example Cappaert v. United States, supra;
In the Matter of the United States of America, Water Division's

4, 5 and 6, Clvli| Nos. W-425 etc., (Colo. D.C., March 6, 1978), appeal
pending (Nos. 79-SA99 and 100, Colo. Sup. Ct.).
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reserved water right In unappropriated water
which vests on the date of the reservation
and Is superlor to the rights of future
appropriators. Reservation of water Is
empowered by the Commerce Clause, Art. |,
§ 8, which permits regulation of navigable
streams, and the Property Clause, Art. 1V,
§ 3, which permits federal regulation of
federal lands. The doctrine applles to
Indlan reservations and other federal en-
claves, encompassing water rights It navi-
gable and non-navigable streams.20/

Reserved water rights are most often created by Impllication rather than
by express reservation. The Intent to reserve water "Is Inferred If
the previously unappropriated water Is necessary to accomplish the pur-
poses for which the land reservatlion Is created," because the courts
have reasoned that the Federal Government would not reserve lands for
speciflc purposes unless It also Intended to reserve unapproprlated water
necessary to fulflll those purposes. Cappaert v. Unlted States, supra
at 139; see United States v. New Mexlco, supra, at 701-02. However,
"Cwlhere water Is only valuable for a secondary use of the reservation
« « « there arlses the contrary Inference that Congress Intended . . .
that the United States would acquire water in the same manner as any
other publlic or private approprlator." Unlted States v. New Mexlco,
supra at 699-700. Thus, there Is an Important distinctlion between the
purposes of a land reservation and secondary or subsidiary management
apart from the reservatlon purpose(s); l.e., only the former obtain
water rights by the act of reserving the land for particular purposes.
This distinction Is further explored In part Il B, Infra.

The measure of the federal reserved water right Is that quantity of
water needed to accomp!ish the purposes of the reservation and no more.
Cappaert v. United States, supra, at 9 and Il. The prlority date of
the federal reserved water right for purposes of determining senlority
of water rights relative to those obtalned under state or federal |aw
Is the date of the federal reservation or withdrawal actlon Inltlated
toward a reservatlon. A reserved water right may be created by an

act of Congress (United States v. New Mexlco, supra), a Presldentlal
Prociamation (Cappaert v. United States, supra), an executlve order
(Arizona v. Callfornia, 373 U.S., supra), a freaty (Winters v. Unlted
States, supra), a Secretarlal land order (Arizcna v. Callfornla, supra),
or cther departmental action ultimately creating a reservation (United
States v. Walker Rlver Irrigatlion Dist., 104 F.2d 334 (Sth Cir. 1939)).

20/ Cappaert v. United States, supra, at 138.
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State law requlrements such as notlice of applicatlion to beneficlal use
are not requlred to perfect reserved water rights. Cappaert v. Unlted
States, supra, at 143, 145. The "volume and scope of particular
reserved rights, are federal questlons" callling for the appllication

of federal law (e.g., the fact that state water law systems may not
provide for minimum Instream flows Is Irrelevant If such flows are
needed to carry out the purposes of the reservatlion), though state courts
are competent to Inltlally determine federal reserved water rights in
McCarran Amendment (43 U.S.C. § 666) proceedings. Unlted States v.
District Court for Eagle County, 401 U.S. 520, 526 (1971). Finally,
reserved water rights encompass both existling ard reascnably foreseeable
future water uses necessary to fulflll the purposes of the reservation.
See Arlzona v. Callfornia, 373 U.S., supra, at 600-601.

In sum, the federal reserved water right Is created by Imp!llication

as well as by express language in the reservation of publlc land for
particular purposes. It arises from federal law, and Is not depen-
dent on state law for Its exlstence or perfection. |t does not

require that water be put to actual use, and therefore Is different
from the concept of appropriation of water upon which Western states
princlpally, but not excluslvely,2l/ rely. It establishes a right to
water to carry out the purpose(s) “of the federal reservatlion as of

the date the reservation Is created, whether the water Is actually

put to use and whether future approprlators under state law have actual
knowledge of 1ts exlstence. Certaln other contours of the reserved
water rights doctrine "remalin unspecifled" and guiding the Department's
approach to some of these must awalt concrete fact sltuatlions, In the
absence of precedent to guide reasonable assertlon of reserved water
rights. See Unlted States v. New Mexlco, supra, at 700.22/ Thls reserved
right doctrine is appllied to The varicus types of federal| reservations
adminlistered by the Department in sectlons IV=VIII| of this opinion.

21/ Some Western states recognize the exlstence of riparlian rights, which
may not depend upon actual use, and can create uncertainty with respect
to other, "vested" state water rights based on actual appropriation and
use so long as they are unadjudicated, In the same manner as unquanti=-
fled federal reserved rights. See, e.g., In Re Waters of Long Valley
Creek System, 84 Cal. App.3d 140 (Cal. Ct. App. 1978), appeal pending,
Cal. Sup. Ct.; see also Unlted States v. CGerlach Live Stcck Co., 339 U.S.
725, 742-55 (1950).

22/ As an example, thls oplnlon does not discuss whether the reserved
water rights doctrine apptles to acquired lands. Whlle | am of the
opinlon that persuaslve arguments may be made both for or agalnst the
assertlon of reserved rights on acquired lands of the United States,

| do not find 1t necessary to resolve thls Issue In this opinion be-
cause It Is the pollcy of the Department to acquire water rights on
[footnote continued]
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B. Federal Water Rlghts Obtalned Through Approprlation and Use
For Congressionally-Authorized Purposes

The land management agencles of the Department of the Interlor have,
throughout their history, appropriated water on the lands they adminis-
ter to carry out congressionally-authorized or mandated programs. This
appropriation of water -- Its actual application to a federal use =-- Is
necessary to carry out the secondary uses for which many federal! reserva-
tlons are administered. It Is also essentlal for the management and
administration of non-reserved federal lands. No opinlon on the water
rights of the land management agencles of this Nepartment would be
complete without the discusslon that follows on the non-reserved water
rights of thls Department.

Even though federal reserved rights have recelved the greatest judlclal
and polltical attentlon, the United States also has the right to appro-
priate water on Its own property for congressionalty-authorlized uses,
whether or not such uses are part of any "reservatlon" of the land.

This right to use water for congressionally-sanctloned purposes Is not
a "reserved" right. That Is, It does not arlse by Implicatlion from the
reservation of land for particular purposes, but Instead arlses from
actual use of unappropriated water by the United States to carry out
congresslonalty-authorized management ob jectives on federal! lands. Unllke
the reserved right, this federal right to approprlate water (like all
state-recognized appropriative rights) may not pre-date, In priority,
the date actlon Is taken leading to an actual use, whether consumptive
or non-consumptive, and It may not adversely affect other rights estab=-
lished under state law. The time of Its actual Initliatlon and the pur-
pose and quantity of the use establish limitatlions on the extent of the
right.

The existence of the right Is supported by case law and a previous
Sollcltor's opinion. See dlscusslon and cases clted at pp. 7-t1, supra

and Unlted States v. District Court for Eagle County, supra, at 524;

State of Nevada ex rel. Shamberger v. United States, 165 F. Supp. 600

(D. Nev. (1958) (dictum); aff'd on other arounds 279 F.2d 6399 (1960);

Sol. Op. M=33969, "Compllance by the Department with State Laws Concerning

[fecotnote contlinued]

acquired tands through methods other than assertlon of a reserved water
right. Ccmpare C. Wheatley, "Study of the Development, Management, and
Use of Water Resources on the Pubtic Lands," 83 (1969); Corker, "Water
Rights and Federallsm--The Western Water Rights Settlement Bill of 1957,"
45 Callf. L. Rev. 604, 612 (1957); Tarleck and Tippy, "The Wild and
Scenlc Rivers Act of 1968," 55 Cornell L. Rev. 707, 735-36 (1970); with
Federal Reserved Water Rights Task Group Report (prepared for Water
Resources Pollcy Study, November 7, 1977), 7-8. A corollary lssue not
discussed Is the appllication of the reserved water rights doctrine In
non-publlc domaln states.




SRP10280

-l6=

Water Rights," 6=7 (Nov. 7, 1950); cf. Unlted States v. Little Lake Misere
Land Co., 412 U.S. 580 (1973). It Is also unanimously recognlized by
commentators and others; e.g., In the words of the Natlonal Water
Commlisslon: "Federal agencles [can make] some water uses that nelther
comply with State law nor can be justlfled under the reservation doctrine.
The power of Federal agencles to make such uses cannot be denied under
the Supremacy Clause, If the water has been taken through the exercise

of constlitutional power." And further: "The reservation doctrine Is a
flnanclal doctrine only; It confers no power on the Federa! Government
that 1t does not otherwlse enjoy. Anytime the Unlted States needs water

« « « to carry out a preogram authorlzed by the Constlitutlion, It has ample
power to acquire it." National Water Commission, Water Policles for the
Future, at pp. 466, 467 (1973); see also F. Trelease, Federal=-State
Relatlons In Water Law 147; (Legal Study No. 5, prepared for National
Water Commission, Sept. 7, {971); C. Wheatley, Study of the Development,
the Management, and Use of Water Resources on 78-80, 112-116 (1969).

Atthough such rights are in the foregoing respects exactty congruent with |
ordinary state appropriation law, the appropriation for authcrlized federal
purposes cannot be strictly limlted by what state water law says Is

a "dlversion" of water or a "beneficial use" for which water can be
approprlated.

Onty Congress, as | stated earlier, has the authorlty under the Property
Clause to control the disposition and use of water appurtenant to lands
owned by the United States. See Kleppe v. New Mexlco, supra; cf. Unlted
States v. Little Lake Misere Land Co., 412 U.S. 580, 593-97 (1973)

(This case held that federal courTs may fashlon rules of federal law
necessary to carry out Important congressionally-authorized programs;
l.e., land acqulisitions under the Migratory Bird Conservation Act; where
state laws dc not provide appropriate standards or unduly interfere

with federal programs); Unlted States v. Albrecht, 496 F.2d 906, 909-11
(9th Cir. 1974) (state law's fallure To recognize property Interest In
an easement taken by the Federal Government to carry out the Migratory
Bird Huntling Stamp Act does not prevent enforcement of easement, to
carry out congressionally-authorized naticnal program). It Is my opinlion
that, since Congress has vested onty the publlc with the right to appro-
priate unappropriated water arlsing on, under, through or appurtenant

to federally-owned lands under state law, the Unlted States Itself re-
talns a propriletary Interest In those waters that have not been appro-
priated pursuant to state law. The United States therefore retains

the power to utltlze those unappropriated waters to carry out the manage-
ment objectives specifled In congressional directives. Such directives
are authorlzed under the broad powers contalned In the Property Clause.
See Kleppe v. New Mexlco, supra.

Any leglslation enacted by Congress to accomplish management objectives
on federal lands preempts conflicting state regulations or laws as a
result of the operatlon of the Property and Supremacy Clauses of the
Unlted States Constlitution. See Kleppe v. New Mexlco, supra. Any
authority the states may have been glven To regulate and administer
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federal property and/or programs by the Congress may only be exerclsed
In a manner which Is "not Inconsistent with congressional directives."
See Callfornia v. Unlted States, supra, 438 U.S. 645 at 672.

It seems plaln, however, that most of the Unlted States' appropriative
(or non-reserved) water rights are recognlzed under the water law of
most of the Western states, and therefore no confllct with state systems
should generally exlst. There may, of course, be confllcts between the
Federal Government and provislons of state substantlive law when federal
agencles appropriate water for uses which are not recognlzed as "bene-
flclal" under Indlvidual state water law systems, or where In-stream
flows needed for federal purposes are not recog-ized as a "dlversion"

or "appropriation" of water under state law.

The questlion remains, however, whether and to what extent the Unlted
States must conform Its assertlon of non-reserved federal water rights
to state law. The majority opinion In United States v. New Mexico,
supra, suggests at one point that, If a reserved right does not exlst,
"there arlses the contrary iInference that Congress Intended" federal
agencles to "acquire water In the same manner as any other publlc

or private appropriator.” 438 U.S. at 702. I+ Is not clear whether
the Court was referring generally to the concept of appropriation of
water used by the Western states, or full complliance with procedural
and substantlive state water law, or only compllance with state proce=-
dures. |f the Court Intended by thls dlctum that the Unlted States
could only assert water rlghts for purposes recognlzed as beneficlal
under state law, then the federal! land manager would have To manage
the same kind of federal lands signiflcantly differently In dlfferent
states, depending on local taw. The BLM, for example, may not be able
to manage lands for recreatlion and flshery protection In one state to
the same extent that I+ could In a nelghboring state because of dlffer=
ences In what are regarded as "benefliclal uses" under each state's law.

The majority in New Mexlco does not discuss whether Congress Intended
this anomaious result. As noted above, the Court had two years previ-
ously stated In Cappaert v. Unlted States, supra, at 145, that "[f lederal
water rights are not dependenT upon state law or state procedures . . . ."
| must Interpret the dictum In United States v. New Mexlco In light of,
and conslstent with, prior Supreme Ccurt pronouncements, especlally slince
the Court did not purport to !imit or overrule statements In prior de-
clslons. Therefore, It Is reasonable to conclude that although the
majority In New Mexico believed that non-reserved federal! water rights
must be acquired through some form of appropriation and actual use,

| cannot subscribe to the view that these non-reserved federal water
rights, used In connectlon with congressiona!lly-authorized land manage-
ment programs, are dependent upon state law In defining thelr substantive
contours. In my view, such a result would not comport comfortably with
such Supreme Court declsions as Unlted States v. Little Lake Mlisere Land
Co., supra, recognlzing the authority of the Federal Government to rely
on federal law where state law Interferes wlth congressicnal ly-authorlzed
programs, and Paul v. Unlted States, supra, requiring an express actlon
by Congress to delegate federal prerogatives to state authoritlies; and
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would contradict the unanimous view of the authorlitles clted above that
the Federal Government's right to appropriate unappropriated water neces-
sary to carry out congresslionally-mandated management functlions cannot

be defeated by state law definlitlions of beneflclal use or diversion.

While | am firm In my opinion that federal! non-reserved water rights

are not dependent upon the substantive contours of state water law,

the Issue whether they must be perfected under state procedures Is

a closer question; e.g., whlle congressionally-authorlzed programs may
ptainly be frustrated In certain states If the substance of state law

Is binding on federal agencles, cf., United States v. Little Lake Misere
Land Co., 412 U.S. 580 (1973), no equal danger ls posed by complliance
with state procedures.

Complying with state procedural law has certaln advantages. |t puts
subsequent state appropriators on clear notice of federal rights, re-
duces uncertalnty, and altows better Integraticn of state and federal
water rights. |t Is also literally consistent with one Interpretation of
the dictum In Unlted States v. New Mexlco, supra; l.e., the United States
would acquire water In the same way =-- by the same procedures == as

any appropriator. -

While predlcting the outcome If and when this Issue reaches the Supreme
Court Is difficult, given the confllcting Indicatlions over the last hun-
dred years of declslons construing the 1866, 1870 and (877 Acts, | am of
the opinion that the better policy Is to follow state law In acquiring
federal water rights to the greatest practicable extent. This Includes
following state procedural faw in all cases Involving appropriation of
non-reserved water rights and state substantive law where that |law recog-
nizes the federal appropriative rights In all pertinent respects.

| am unable to say that such compllance Is required as a matter of law,
but because it may be required, the safer course Is to follow state
procedures In perfecting non-reserved water rights. Although | have
determined that Interlor agencles should comply with state law to the
greatest practicable extent, thls should not be construed as a walver
of any rights to the use of water which agencles of this Department
have establlshed In the past, even If the use relates to other than a
reserved right and Is of a type which agencles should make application
for through state procedures In the future. Interlor agencles should,
however, attempt promptly to record these exlisting uses with the states.

Therefore, appllcatlon should be made pursuant to state procedural law
for all uses of water Interlor land management agencles are makling and
plan to make on the federal lands they manage which are not covered

by reserved rights, as discussed more specifically iIn parts IV=-1X below.

C. Other Methods for Acquiring Water Rights

The Unlted States has avallable other methods by which I+ can acquire
water rights for use on federal lands. Chlef among these well~-
recognlzed methods are purchase, donatlon, exchange or condemnation.
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Congress, pursuant to Its power fo provide for the management of
federal lands under the Property Clause and Its authority fo appro-
priate funds for carrying cut the mandated land management ob jec-
tives, can appropriate funds for the use of the land management
agencles to purchase water rignts needed to carry out Congress'
directlives.23/ Water rights are sometimes purchased, along with the
land, when establishing such areas as flsh and wildlIfe preserves.
The United States also has the authority to exchange parcels of land
or other property Interests with non-federal partles or accept dona=-
tlons of land and interests therein. This Includes the right to
exchange lands carrying water rights or the wate~ rights themselves.24/

Finally, the Unlted States, as an Incldent of soverelgnty, may condemn
lands or Interests thereln when necessary to carry out federal pro-
grams. Kohl v. United States, 91 U.S. 367 (1875). Thils power of
condemnatlon Includes the condemnation of water rights. Dugan v. Rank,
372 U.S. 609 (1962).

IV.  RESERVED WATER RIGHTS APPLICABLE TO AREAS ADMINISTERED BY
BLM

This section discusses the reserved water rights doctrine as applled to
BLM lands. The most Important reservatlions administered by the BLM which
have judiclally recognized reserved water rights are publlc springs

and water holes reserved under 43 U.S.C. §§ 141, 300 and 30 U.S.C.

§ 229a.25/

A. Publlc Water Holes and Springs

l. Statutory Backaground and Leqislative History.

In the Act of December 29, 1916,26/ Congress directly addressed the
reservation of public springs and water holes and speciflcally Included
them as avallable for reservatlon under the broad authority previously

23/ See, e.g., 16 U.S.C. §§ 17j=2, 715a, 718d, 1277.
24/ See, e.g., 16 U.S.C. § 1277.

25/ 1n the matter of the Apolicatlon of Water Rights of the United
States of Amerlica, Colo. Water Divs. 4, 5, 6, p. 38, et seq., Opinion

of Judge Stewart (March |5, 1978), appeal pending (Nes. 79-SA99 and 100,
Colo. Sup. Ct.).

26/ 43 U.S.C. § 291 et seq.
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granted the President In the Plckett Act.27/ Sectlon 10 of the 1916 Act,
formerly 43 U.S.C. § 300, provided, In pertinent part (emphasls added):

Lands contalning waterholes or other bodles
of water needed or used by the publlic for
watering purposes shall not be deslgnated
under sectlons 291=301 of this title but
may be reserved under the provisions of
sectlons |41=143 of this title [the Pickett
Act ] and such lands, prior to December 29,
1916, or thereafter reserved shz'!l, while
so reserved, be kept and held open To the
publlc use for such purposes under -such
general rules and regulations as The
Secretary of the Interlor may prescribe

The Pickett Act authorlized the Presldent to withdraw lands for "other
public purposes" and the 1916 Act stated that reservations may be created
when "needed or used by the public for watering purposes" or "for such
purposes under such general rules and regulations as the Secretary of

the Interlor may prescribe." The purposes for which the public may use
the water on these reserved water hcles or other bodles of water under
sectlons 141 and 300 must therefore be determined by Interpretation

of these sections, thelr leglislative history, Executive Orders making

the withdrawals, and the regulatlions of the Department of the Interlior
relating to these reservations. ,

27/ 43 U.S.C. § 141, commonly referred fo as the Plckett Act, was enacted
on June 25, 1910, and provided (emphasis added):

The Presldent may, at any time In his discre-
tlon, temporar!ly withdraw from seitle-
ment, location, sale, or enfry any of the
public lands of the United States, Including
Alaska, and reserve the same for water-power
sites, Irrigatlion, classification of lands,
or other publlc purposes to be speclifled

In The orders of withdrawals, and such
withdrawals or reservatlions shall remaln In
force untl!| revoked by him or by an Act of
Congress.

Pursuant to the authorlity granted by thils sectlon, certain publlic water
reserves were created; e.g., Publlic Water Reserve No. |9, Issued by
President Wilson on May 4, 1916. The Plckett Act was repealed by
sectlon 704(a) of the Federal Land Pollcy and Management Act (FLPMA),
43 U.S.C. § 1701 Note; however, existing withdrawals remain In force
untl! changed In accordance with the Act. § 70l(c); 1bid.
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Sectlon 10 of the 1916 Act was part of the congresslional plan to Imple-
ment a system of stock ralsing homesteads In the western United States.
It provided the Secretary of the Interlor with authority to deslgnate

cerfaln areas In the West for stock ralsing homesteads of 640 acres.28/

The purpose of Sectlon 10 was described by the House Committee on Publlc
Lands as fol lows:

This Is a new sectlon and authorlizes the
Secretary of the Interlor fo withdraw

from entry and hold open for the general

use of the public, Important water holes,
springs, and other bodles of water-that

are necessary for large surrounding fracts

of country, so that a person cannot monopo-
l1ze or control a large territory by locating
as a homestead the only available water
supply for stock In that vicinity.29/

2. The 1926 Withdrawal

Most of the reserved springs and water holes were created by the Public
Water Reserve No. 107, Executlve Order of April 17, 1926.30/ That general
wlthdrawal of publlic lands states:

Every smallest legal subdivision of the
public land surveys which Is vacant,
unappropriated, unreserved publlc land
and contalns a spring or waterhole and
all lands within one quarter of a mile
of every spring or waterhole, located on
unsurveyed public land, be, and The same
Is hereby withdrawn from set+t!lement,

28/ 43 U.S.C. § 291.
29/ H.R. Rep. No. 35, Jan. Il, 1916, 64th Cong. Ist Sess.

30/ Numerous other specliflc wlthdrawals were made both prlor and
subsequent to the 1926 withdrawal, pursuant fo the authority granted
In the 1910 and 1916 Acts. See, e.g., Public Water Reserve No.

19, Colo. No. |, May 14, 1914; Publlc Water Reserve No. 60, Colo.
No. 2, Feb. 25, 1919; Exec. Order 5389 (July 7, 1930). These re-
serves are generally lccal In character or otherwlse minor, and are
not dealt with Individually In this opinlon. The general approach
adepted here In relatlon fo the 1926 Order Is, of course, appllc-
able to these reservatlons.
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locatlon, sale or entry, and reserved
for public use In accordance wlth the
provislons of Sectlon 10 of the Act of
Dec. 20, 1916 (39 Stat. 862), and In
ald of pending litigation.

Following the Issuance of Publlc Water Reserve No. 107, Executlive Order
of April 17, 1926, the Department of the Interlor adopted regulations
pursuant to the directlion In sectlon |0 that water holes are to be re=-
served " . . . for such purposes under such general rules as the
Secretary of the Interlor may prescribe . . . ." Those regulations
provide In pertlnent part that:

The executive order of April 17, 1926,

was desligned to preserve for general
publlic use and beneflt unreserved public
lands contalning water holes or other
bodles of water needed or used by the
publlic for waterling purposes. It Is not
therefore fo be construed as applying to
or reserving from homestead or other entry
lands having small springs or water holes
affording only enough water for the use of
one family and Its domestic animals. It
withdraws those springs and water holes
capable of providing enough water for
general use for watering purposes.3l/

This blanket withdrawal had the effect of reserving not only the land,
but also the water for publlc use, see Jack A. Medd, 60 |.D. 83 at 99;
however, no speciflc purpcses were set forth in this general withdrawal.
The 1926 withdrawal was made In response to the fact that, prlor to
that time, effectlive control over vast areas of the publlic domain could
be, and In some cases was, galned merely by securling patents to small

31/ See 43 CFR 2311.0-3(a)(2). The orliglinal regulations Issued with
respect to the April |7, 1926 Executlve Order were contalned In Instruc-
tlons Issued by the Commissloner of the General Land Offlce as Clrcular
No. 1066, May 25, 1926, 51 1.D. 457. The flrst paragraph of the
Instructions was substantlally the same as the language quoted above.
The remalning part of the Instructions required affldavits to be filed
with every selectlon, flling or entry stating that no such spring or
water hole exlsted within the boundaries of the land applled for or within
one-quarter mile of the external boundarles of the tract. Even though
43 U.S.C. §§ 14| and 300 were repealed by FLPMA, § 701(c) of that Act
provides that all exlsting withdrawals on the date of enactment shall
remaln In force untl!l changed In accordance with the Act.
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fracts surrounding avallable water sources of a glven area. By control-
lIng access to the avallable water, a person could effectlvely retaln
excluslve use of great expanses of public lands. Stated another way,
the water |s offen the key to the use of the land and land Is the key

to galning access to the water.

The 1926 reservation was designed to prevent thls private monopollzation
of water on the public domain. The means used was the tradlitional and
most effective way of preserving resocurces on the publlc domaln, 1.e.
restricting entry by withdrawing the land and thus maintaining the water
thereon open and free for publlic use. After the withdrawal, therefore,
a party desiring to use the water elther on or off the reservation would
be required to obtain permlssion to do so from the United States through
scme form of permit. The permitting process allowed the Unlted States
to determine that the proposed use was In the public Interest and not

In derogatlon of the purposes of the reservation.

3. Purposes of the [926 Withdrawal

The 1916 Act referred to water holes "needed or used by the publlc for
watering purposes," and authorlized the reservation "for such purposes
+ « « as the Secretary of the Interlor may prescribe." The 1926 Order
reserved the water holes "for publlc use." |t Is obvious that the
purposes for which the publlic water holes and springs were withdrawn
Include stock watering and human consumption.32/

We must, however, examine whether other purposes were also contemplated
by the withdrawals. Such other purposes arguably might Include, among
other things, willdlife waterling; range Improvement, protectlion and
management; agrlcultural Irrigation; and watershed protection.

The language and legisiative history of the publlic springs and water
hole withdrawals, as well as the Departmental regulations, compel a con=-
cluslon that the purposes for which publlc springs and water holes

were wilthdrawn were relatlively narrow and speciflc. Water was, however,
needed for purposes other Than stockwatering and human consumptlon on
the publlc lands that were Intended to be homesteaded and patented
pursuant fo sectlon 10 of the 1916 Act. Water was also needed for
addltlonal purposes on the unpatented public domain surrounding these
soon-to-be-private lands that would be used by the Influx of new set=-
tlers and homesteaders for |lvestock grazing and other uses.

| am therefore of the oplnlon that those other purposes Include only
(1) water for growing crops and sustalning flsh and wildlife To allow
the settlers on the public land to obtaln food for thelr familles

32/ Colo. 4, 5, 6, supra at 40.
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and provide forage for thelr llvestock; and (2) water for flood, soll,
fire and eroslon control, the control of which was essentlal to protect
the publlic and to allow the new patentees and settlers on the public
domaln to make a viable living In this arid and seml-arid reglon of

the Natlon where, for example, an uncontrolted prairie fire could com=-
pletely destroy a home, llfe, belongings, |lvestock and forage.33/

There are two additlonal questlons closely retated to the purposes of
the withdrawal. These are: (I) What quantity of water was wlithdrawn
at each locatlon by the 1926 Executlve Order? and (2) Where may the
waters so wlthdrawn be put to use for the stated purposes?

On the flrst questlion, it Is clear that the 1926 Order was dlirected not
so much at reserving |60-acre parcels of land as It was at preventing
private acquisition of these scarce water resources.34/ It |s therefore
my oplnlon that the quantity of water reserved at each publlc water hole
or spring Is the total yleld of each source. To clalm less than that
quantity would allow private rights to Interfere with the publlc uses

In derogatlon of the clear Intent of the withdrawal. This Is not to
say, however, that- the BLM may not make such reserved water avallable

to private users of the public land under permits or |lcenses; rather,
It means only that the BLM must declde whether and the extent to which
such private use Is compatible with The purposes of the withdrawal, and
federal {and management pollicles generally.

On the second questlon, there Is no Indlicatlon that the purposes for
which the water was reserved were to be exclusively accomplished within
the conflnes of the relatively small tracts of land withdrawn. Such a
concluslon Is, In fact, absurd In view of the thousands of acres of publlic
lands whlch then and even now surround these publlc water sources and

of the surrounding private lands that were hcomesteaded and patented under
the 1916 Act, the full use of which were and sti!l may be dependent

upon the water reserved by thls order. The withdrawal order cannot be
reasonably Interpreted to prevent the use of these reserved waters on
nearby publlc or private lands beyond the area of land reserved. Con=-
sldering that the purpose of the withdrawal was to fulflili a great publlc

33/ These purposes are somewhat broader than those contalned In

fhe Master Referee's Findings In Colo. 4, 5, 6, which were conflrmed
by Judge Stewart. Partlal Master Referee Report Covering All of the
Clalms of the Unlited States of America, Water Dlvs. 4, 5, 6, Colo.,
38-42, but | belleve are justified given the history and manifest
purposes of the 926 Order.

34/ See discusslon, supra, pp. 2{-=23.
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need In providing water for human consumption, |lvestock watering, and
other purposes noted above, these uses may, In my oplnlon, be made of
the water other than simply on the withdrawn lands.35/

4. Types of Springs and Water Holes Subject to the 1926
Withdrawal

a. Small Springs and Water Holes

The 1926 Executlve Order was a blanket withdrawal of "every" parcel of
public domain land containing "a spring or wate:rhole." No distinction

was made on the face of the Executive Order as to the quantity of water

In the water source To be reserved. The legislative hilstory of tThe acts
authorlzing the withdrawal, the events leading up to, and reasons expressed
for, the 1926 withdrawal, and the regulations promulgated by the Department
following the Executive Order of April |7, 1926 are clear, however, that
"lands having small springs or water holes affording only enocugh water

for the use of one famlly and Its domestic animals,"36/ were fo be excluded
from the withdrawal. The Executive Order must be construed In light of,
and Is |Imifted by, the congressional grant of withdrawal power In 43

U.S.C. § 300. That Act and leglislative history are consistent with the
regulations.37/ In my oplinion, only Important springs and water holes
providing enough water for general watering purposes beyond the needs

of providing fcod and forage for just one family and Its domestic

anlmals were withdrawn by the 1926 Executlive Order.

b. Artificlally Developed Springs and Water Holes

Prior Interior decislons have reached somewhat differling conclusions on
The applicabl!lity of the 1926 withdrawal to artificlally developed water
holes. The first of these declslons, Santa Fe Paclflc Rallroad Company
38/, held that:

It Is not belleved that sald order contemplated
the wlithdrawal of fracts containing mere dry de-
pressions or draws whlch do not, In thelr natural

35/ This oplnlon does not deal with the authorlty by which private
persons may obtain authority fto transport water off the withdrawn
lands.

36/ 43 CFR 2311.0-3(a)(2). Original Clrcular No. 1066, May 25, 1926.
37/ See, e.g., H. R. Rep. No. 35, supra, note 20, referring to
"Important water holes, springs, and other bodles of water . . .
necessary for large surroundling tracts of country . . . ."

38/ 53 1.D. 210 (1930).
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condltlion, furnish or retain a supply of water
avaltable for publlc use. Such a tract Is not tand
which "contalns a spring or water hole" In Its
natural .condltlion, and It was not Intended to
withhold such land from acqulisition by a person

who has, by his own efforts, provided artificlal
means for collecting flood waters thereon.39/

A Sollcltor's Opinion rendered six years later, however, held that the
1926 Order was appllicable to an artifically developed water source.
State of New Mexico 40/ held that:

[TJhe springs and water holes withdrawn are,

as the regulatlons state, springs and water holes
capable of providing enough water for general use
for watering purposes. A water hole may be created
by a flow from a well as from a spring or natural
seep, and the fact that it was developed or
brought Into belng by human agency, If rights
thereto do not exlst under the laws of The state,
would not take 1t out of the letter or the spirit
of the order . . . [The 1926 Order Is] a continu=-
Ing withdrawal and attaches to any lands that were
at the time of Its lssuance or subsequent!ly became
of the character and status deflned In the order.4!/

Two years tater, in Lee J. Esplin, et al.,42/ the Sollicltor held that
1f the man-made water hole had been abandoned at the tIme of the 1926
Order, then 1T was wilthdrawn thereby. On The other hand, |f the water
hole had not been abandoned by the orliginal developer or hls successors

39/ 1d. at p. 2It.
40/ 55 1.D. 466 (1936).

41/ 1d. at p. 467, 468. See dlscussion, Infra at pp. 32-33, of the Act
of June 16, 1934, 48 Stat. 977, 30 U.S.C. § 229a; concerning water pro-
ducing oll and gas wells. Even though State of New Mexlco dealt wlth such
a well, It does not appear that the requirements of that Act were met

In that case. Therefore, the declislon rested solely on the effect of

the 1926 Order, and the Sollclitor did not rely on, or even clte, the

1934 Act In reaching hils conclusion.

42/ 56 1.D. 325 (1938); see also M-36625 dated August 28, 1961.
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In Interest, then the Executlve Order would have never attached.43/
In short, the decislon holds that the 1926 Order does not apply to
man-made or artlificial structures upon the public domain unless they
are abandoned by the orliginal developer or hls successor In Interest.

That same year, In A.T. West and Sons, the Sollcitor held, clting Santa
Fe Paclflc Rallrocad, supra, thaf, because the water hole was not natural
and had been developed and contlnuously used by West since 1887, It

was not of the character withdrawn by the 1926 Order.44/

The above decislons are the only ones found which relate to the pros-
pective effect of the 1926 Order and Its application to artificlally
developed water sources. | agree with the general conclusions reached
In the earlier declisions of this Depariment that the 1926 Order does not
apply to man-made or artifliclal structures on the publlc domaln If the
developer holds a valld, vested water right to such source under state
law at the TIime of development.

| cannot agree, however, with the Inference In some of the opinlons of
my predecessors that the 1926 Order causes a reservation of all artli-
ficlally developed water sources upon thelr abandonment.45/ The Intent
of the 1926 Executlive Order was, as | earller stated at pages 21-22,
supra, to reserve naturally occurring water sources on the publlic domain
In order to prevent moncpollzatlon of large tracts of surrounding land
by one or a few Individuals. |t was not intended to reserve lands
containing artificlal sources such as a metal stock tank.

43/ The 1938 opinion Interpreted Executive Order 5389 dated July 7,
1930, which withdrew all hot springs or springs with curative properties
exlstling on vacant, unappropriated, unreserved publlic lands. The order
authorlzed the lease of those springs for publlc purposes under the Act
of March 3, 1925 (43 Stat. 1133). The Sollcltor held that the Executlive
Order was a contlnual withdrawal attaching to lands which became of That
character affer the date of the order. |t was also held that the order
applled to such water scurces developed by other than natural forces,
such as drilled wells, although all such withdrawals were held subject
to prilor rights establlished under state |aw.

44/ 56 1.D. 387 (1938). The declslon dld state that once such a source
was abandoned by the orliginal developer anytime after 1926, then the
withdrawal order would automatically attach, converting the once private
source Into a publlc water reserve. (The Sollicitor clted the unreported
declision of Charles Lewls, July 29, 1935, for thls proposition.)

45/ | am therefore overrullng expressions In prior oplinions, such as
State of New Mexico, 55 |.D. 466 (1936) and Lee J. Esplin, 56 I.D.

326 (1930) to the extent they apply the 1926 Order to artifically
developed water sources on the public lands.
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When, however, the artifliclal (or man-made) structures are abandoned or
forfelted by non-use, the Unlted States as the owner of the real property
succeeds to the ownershlp of the structures (as In the case of all flxtures)
and may put the water from the developed source to beneficlal use on

the public domalin.

c. Springs and Water Holes Which are Tributarles
of Streams

In Its unreported decislon In Hyrup v. Kleppe,46/ the Tenth Circult Court
of Appeals appeared to restrict the effect of fi-a 1926 withdrawal, clting
a 1927 Solliclitor's Opinlon for support,47/ by holding that the 1926
withdrawal did not apply to a spring If its flow rose fo the dignity

of a running stream and was tributary to a natural water course. The
Hyrup court did not define the fterm "tributary" In the opinion. In

fact, there Is no Indicatlon that the court considered placing any
meaning on the tTerm other than Its common usage. This could be an
Important Issue when viewed agalnst a backdrop of state laws which

attach significantly different meanings to the term, particularly In

the context of defining which waters are subject to appropriation under
state law.48/

46/ Nos. 76-1452 and 76-1767 (10th Cir., Nov. 7, 1977).

47/ Oplinlon of the Solicitor dated March 8, 1927. The Sollcitor's
Opinion referred to In the opinlon of the |0th Clircuit did not, con-
trary to the court's assertlion, (sitip op. pp. 10={|), conclude that the
Executlve Order applled only to springs and water holes which are not
tributary fo a stream. The oplinlon did not even address that lIssue;
rather, It merely stated that the withdrawal could not be used as author-
Ity to reserve two tracts bordering on the Henrys Fork River in Wyoming
for purposes of stock watering. The Henrys Fork Is a perennial stream
tributary to the Green River. |+ does not arise upon, but only flows
through, BLM land. The Sollclitor concluded that the 1926 Order did not
effect withdrawals of lands bordering perennial rlvers since they clearly
dlid not flt the definlitlon of a "spring" or "water hole." The opinlon
went on to conclude, however, that the withdrawal did apply to a water
hole In the bed of an Intermittent stream.

48/ In Colorado, for example, there Is a presumptlon that all water

Is tributary to a natural watercourse and thus sub ject to appropriation.
See Safranek v. Liman, 123 Colo. 330, 228 P.2d 975 (1951); Cline v.
Whiftten, 150 Colo. 179, 372 P.2d 145 (1962), holding 2 spring to be

part of the stream. See Colo. Rev. Stat. 1973 § 37-92-101 et seq.,

and Kulper v. Lundvall, 187 Colo. 40, 529 P.2d 1328 (1974), cert den.
421 U.S. 996 (1975), where the court found that groundwater which would
take |78 years to reach a stream was not tributary.
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Whether the waters of a particular spring or water hole are reserved

Is In each Instance, however, a federal question calling for the app!lca-
tlon of federal law, U.S. v. District Court of Eagle County, supra

at 526, and not dependent on state law or procedure. Cappaert v. U.S.,
supra at [45. It Is thus clear that Hyrup does not, and could not

under the holdings of the Supreme Court, stand for the proposition that
the United States Is subject to varying state definltlions of such terms
as "ftributary," "spring," and "water hole," that In turn are always

sub ject to change by state leglslatures.

| belleve that Congress, In authorlizing the Executlive withdrawals In the
1910 and 1916 Acts, Intended to confer broad authorlty to preserve for
publlc use the scurces of water on the public domaln which were neces-
sary for the proper development and use of the lands. The Executlve
withdrawals of 1926, and those which preceded It, were Intended to pre-=
vent the recurrence of past abuses on the public domain and affected

all water holes and springs as commonly defined. These water sources, as
of the date of the withdrawals, were no longer subject to private appro-
priation under state law. | am also of the opinlon that abandonment

of a spring or water hole as deflned herein by an Indlvidual who had

a vested water right to that source pursuant to state law causes the

1926 Executlve Order to attach at the time of abandonment. Whether a
glven source Is or has been affected by the withdrawal Is a matter of
federal law. See, e.q., Cappaert v. United States, 426 U.S. 128, [43-46
(1976). | am therefore of the opinion that actions by a state leglslature
In defining classes of water cannot alter the effect of the federal action.

5. Effect of 1926 Withdrawal on Water Rights Estab!lshed
Under State Law

Previous declsions of this Department, with which | fully concur, have
unlformly held that the 1926 Order (llke all reservatlions creating
reserved rights) cannot Interfere with a water right vested under state
law prior to the 1926 withdrawal date.49/

Where a state water right does not vest unt!l after 1926, however, that
water right Is Ineffective agalnst the 1926 withdrawal. For example,

In Jack A. Medd 50/, the Department found that a 1940 permit was ineffec-
tive To appropriate the waters of the springs since those waters had

been reserved In 1926. The Medd decision, standing for the proposi+tion
that a state appropriative permit Issued subsequent to the 1926 withdrawal
Is Ineffective to confer a right in the permittee, Is hereby reaffirmed.

49/ See Thomas Morgan, 52 |.D. 735 (1929); State of Arlzona, 59 I.D.
14 (1945); A.T. West & Sons, supra.

50/ 60 1.D. 79 (1947).
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The United States Is not requlired to object to attempts to appropriate
those waters under state law at polnts off the publlic domain. The private
approprlator establishing a right under state law after April 17, 1926,
acqulires his right with constructive notice that, to the extent of the
yleld of the reserved source, hls right would be subject to the prior
rights of the Unlted States, whether exerclsed prlor to or subsequent

to the state-sanctioned private use.5l/ This Is, of course, the necessary
result of the general concept of the reserved right, as recognized

by the Supreme Court. Conslderations of comity suggest, however, that

the BLM shoutd object to such attempted appropriations of water sub ject

to a reserved right when It learns about them.

6. Summary of the Effect of the 1926 -Order

From the dlscusslon above consldering the plain Intent and purpose of
the 1926 Executive Order, the congresslonal acts under which It was
Issued, and the subsequent Departmental interpretatlions relative thereto,
| have reached the following conclusions concerning the legal effect

of the 1926 order:

1. | belleve the following definitlons are consistent with the
Executlve Order and the cases construlng I+; e.g., Santa Fe Paciflc Rallroad
Co., 53 1.D. 210 (1930): For purposes of the Executive Order of April
17, 1926, the term "spring" means a discrete natural flow of water emerging
from the earth at a reasonably distinct location whether or not such
flow constltutes a source of or is tributary tc a water course, pond
or other body of surface water. The term "water hole™ means a dip or
hole In the earth's surface where surface or groundwater collects and
which may serve as a watering place for man or animals.

2. The Executlve Order withdrew, as of April 17, 1926, all lands
contalning Important springs and water holes, as defined hereln, that
exlsted as of that date on vacant, unappropriated, unreserved publlc
lands.

3. The Order does not affect a valld private right to use some
or all of the waters of such a source that had vested under the appllicable
state laws, custom or usage prior to April 17, 1926.

4. The Order does not wlthdraw artificlally developed sources
of water or man-made structures for collectlon of water on the public
domaln; however, any Interest held In those artificlally developed or con=
structed sources or structures passes to the Unlited States upon abandonment
by the developer or his successor In Interest by virtue of the United
States' ownershlp of the land.

51/ See discusslon at pp. 12-14, supra.
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5. The Order withdraws, by operation of law, lands which become
of the character contemplated In the order subsequent to the date of
the order; l.e., vacant, unapproprliated, unreserved publlic lands upon
which springs or water holes, as defined hereln, come Into exlstence
after April 17, 1926. (See also para. 8, Infra.)

6. The Order withdraws, by operation of law, any vacant, unappro=-
prliated, unreserved publlc land upon which Is located a spring or water
hole, as deflned hereln, and for which a private vested right to use
all of such water under appllcable state law, custom and usage has pre-
vliously existed; upon abandonment or forfeltfure of that state water right
under the ferms of the applicable state law, custom or usage. Of course,
a person holding a valld, vested private right to use water of a spring
or water hole on vacant, unapproprlated, unreserved public lands may
transfer that right In accordance with the applicable state law, but
no private right can be perfected after abandonment or forfelture of
a right; l.e., the withdrawal attaches Immediately upon forfelfure or
abandonment. .

7. The Order has withdrawn all lands contalning springs and
water holes, as deflned, and subject to the !Imitations set forth above,
regardless of whether the water source has been the subject of an
offlclal findling as to Its existence and locatlion.

8. The prilority date for the public right to use the waters of a
spring or water hole withdrawn by the Order Is April 17, 1926 for
all publlic springs or water holes exlsting on that date. Those public
springs and water holes that naturally come Into exlstence at a later
date are withdrawn when they come Into exlstence.

9. Any actlon taken by a private party who dld not have a
vested state water right prior to April 17, 1926 or had not recelved
appropriate permission from the United States subsequent to that date
to make use of a publlc water hole or spring withdrawn by the Order
Is a nulllty and of no force and effect. Any eniry onto the reserved
land for such purpose constitutes a trespass.

10. The purposes for which water Is reserved under the 1926 Order
are (a) stockwatering, (b) human consumption, (c) agriculture and Irri-
gatlon, Including sustaining flsh, wildlife and plants as a focod and
forage sources, and (d) flood, soll, flre and eroslon control.

Il. Because the Federal Land Pollcy and Management Act of 1976,
43 U.S.C. § 170! et seq., (FLPMA), repealed both authorlizlng statutes
under which the April [7, 1926 Order was Issued,52/ springs and water

32/ Sectlon 10 of the Act of December 29, 1916 (formerly 43 U.S.C. § 300)
and the Plckett Act, 43 U.S.C. § 141, were repealed by FLPMA's sectlon
704(a).
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holes on the publlc domaln coming Into existence after October 21,
1976 are not withdrawn by the Aprll 17, 1926 Order buf must be wlthdrawn
under other, stlll-existing legislative authority to be effectlive.

B. Other BLM Reserved Rights.

Any other reserved rights which BLM might hold and administer on behalf
of the U.S. must have a basls In other statutes or orders pertaining
to the public lands. Because most BLM-managed lands are by definition
non-reserved public domaln, the reserved water :lIghts doctrine ls,
therefore, not generally appllicable.53/ Because hundreds of laws and
thousands of executlive actlons over the years have dealt with BLM lands,
It is possible that some of these have created reserved rights In
addition to those discussed below; however, the discussion that fol=-
lows addresses the Important laws of general applicabllity. The
approach set forth in this opinlon should govern examination of any
other laws and executlve actlons not specifical ly discussed herelin.

l. Act of June 16, [934

The Act of June 16, 1934, 48 Stat. 977, 30 U.S.C. § 229a, provides 54/
that all ol! and gas prospecting permits or leases Issued shall be subject
to the condltlon that If water Is struck by the permitiee or lessee
Instead of oll or gas, the Secretary, upon finding that the well Is
capable of producing water "of such quallty and quantity as fo be valuable
and usable at a reasonable cost for agricultural, domestic or other
purposes,"55/ may purchase the well and provide for the use thereof "on
the publlc lands or dlsposing of such water for beneficlal use on other
lands . . . ."56/ A previous Sollcltor's Oplinion held that the Unlted
States must obtaln a right pursuant to state law In order to use the

33/ The Supreme Court underscored this In the New Mexico case by re-
ferring to the reservation of water for land which Is "withdrawn
from the publlc domain for speciflc federal purposes." 438 U.S. at 698.

54/ Thls Act Initlally provided that the land on which such a water
well Is located "shall be reserved as a water hole under sectlon 300
of Title 43." This provision was repealed by FLPMA's § 704(a), which
also repealed 43 U.S.C. § 300. See note 52, supra.

55/ 30 USC § 229%a(a).

56/ 1d., subsectlion (c).
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water of a well withdrawn by the 1934 Act.57/ Thlis oplinlon Is contrary
to the reserved right doctrine and holdings of the Supreme Court 58/ and
| therefore overrule that Opinion.

The Departmental regulaflons relative to thls sectlon are contalned In

30 CFR, Part 241. These regulatlons provide that once an oll or gas

well |Is found fo be valuable for water productlion it will be purchased
and "the land subdlvision which contalns the well will, If subject there-
to, be held to be withdrawn by Executive Order of April 17, 1926, and
reserved for public use pursuant to Section |10 of the Act of December 29,
1916."59/

Lands contalning these types of water wells are actually hybrlds, owling
thelr reserved status to the 916 Act and the 1926 Executlive Order as

well as the 1934 Act. The prilorifty date for water uses from such a

source |s the date it was developed. The purposes for which the water
could be used are stated In the 1934 Act Itself as "agrlcultural, domestic
or other purposes." It Is my opinion that the term "other purposes"
specified In the 1916 Act Is limited by those purposes which | have

found establlished by the 1926 Order.60/

Water reserved by withdrawals under the 1934 Act may also be used elther
on or off public lands, but only In accordance with terms prescrlbed
by the Secretary.6l/

57/ Oplinion of July 20, 1937 (M-28853).

58/ See, e.qg., Cappaert v. Unlted States, supra; Unlted States v. New
Mexlco, supra.

59/ 30 CFR 241.5.

60/ See dlscussicn on page 21, supra. The Master-Referee In Colo. 4,
5, 6, su supra, at p. 328, found that The uses which could be made of

the reserved water under the 1934 Act were broader than those purposes
encompassed In the 1926 Order and Included (l) wildlife and stockwatering,
human drinking, (a) flood, soll, fire and eroslon confrol, (3) range
Improvement, protection and management, (4) agricultural and Irrigation
uses, (5) watershed protectlon and securing favorable conditlons of
water flows and (6) recreational and fish and wildllfe uses. | belleve
the same purposes are encompassed In both the 1934 Act and the 1926
Order, and are narrower Than the Master-Referee found with respect to
the former, and broader than he found with respect to the latter. See
note 33, supra.

61/ See 30 U.S.C. § 229a(c) which also glves a preference right to make
beneflclal use of these waters to owner or occupant of ad jacent lands.
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2. Power Slite Wlthdrawals

43 U.S.C. § 141 62/ authorlized the President to "temporarlly withdraw
« « « public lands . . . and reserve the same for water-power sites."

Pursuant to thls statute, numerous tracts of land determined to be
valuable for development as power sltes were reserved frem the publlc
domain. Numerous other sltes were classifled as valuable for power
sltes by the Secretary through the Geologlical Survey, pursuant to
the authorlity granted by Congress.63/ Any lanus so classifled are
automatical ly reserved or withdrawn from the publlic domaln for power
purposes when an appllcation Is filed under section 24 of the Federal
Power Act for development as a proposed power project.64/

The development of these reserved lands for power purposes Is under
the administration of the Federal Power Commisslon (now the Federal
Energy Regulatory Commission). The Secretary of the Interlor retains,
however, the authority to administer and manage these lands for all
other purposes, and can open such lands to locatlon, entry, or selec-
tlon under the public land laws, subject to the possibllity of power
deve lopment when It Is determined by FERC that the value of such lands
for power development will not be harmed by such activity.65/

I+ Is clear that the only purpose for the reservatlon of these lands
Is thelr value as sites for power development. Because the administra-
tlon of these lands for this single, purpose Is not under the juris-
dictlon of thls Department, | find It unnecessary to express an cplinlion

62/ Supra, p. 20, note 27.

63/ The Act of March 3, 1879, 43 U.S.C. § 31, provides In pertinent
part that "(a) The Dlrecfor of the Geological Survey . . . shall have
the direction of the Geological Survey, and the classiflcatlion of the
publlc lands . . . ."

64/ Sectlon 24 of the Federal Power Act of June 10, 1920, 16 U.S.C.
§ 818, provides, In pertinent part, that:

Any lands of the United States Included In
any proposed project under the provisions
of thls subchapter shall from the date of
applicatlion therefor be reserved from
entry, locatlon, or other disposal under
the laws of the United States until other-
wise directed by the [Federal Power]]
Commlssion or by Congress

65/ 16 U.S.C. § 8I8.
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on the question of whether water 1Is reserved for power development on
these lands.66/ | am of the opinlon, however, that the uses of these
lands for other purposes under the administratlon of this Department

do not carry with them reserved water rights simply because of their
reservation as a power site. Even assuming there Is a reserved right
for power slite purposes, these other uses are clearly secondary, author=
1zed uses of the reservation.67/ Furthermore, any power development

of these lands In conjunctlon with a Bureau of Reclamatlon project also
does not entitle the Bureau of Reclamatlon to assert a reserved water
right because Congress has clearly directed the Bureau of Reclamatlon
to apply to the state for water rights for Its projects under sectlon

8 of the Reclamation Act of June 17, 1902.68/

3. Stock Drlveways

Sectlion 10 of the Act of December 29, 1916 (43 U.S.C. 300) authorlzed
the withdrawal of publlc fands from entry for driveways for |lvestock
or In connectlon with water holes. The purpose of these wlthdrawals
was to allow for the unhampered passage of |lvestock across the publlic
domaln to non-contiguous tracts of both private and publlic domain lands
for grazing purposes, and fo provide access to those springs and water
holes reserved for |lvestock watering purposes. | am of the opinion
that these water sources located withln stock driveways are reserved

to the extent necessary to provide for stockwatering during the process
of moving llvestock through these reserved access corridors. Because
FLPMA repealed the authorlizing statute under which these withdrawals
were Issued, water sources on the public domain created after October 2I,
1976 are not withdrawn under the Act of December 29, [916, but must be
withdrawn under other, stlll-existing legistative authority to be
effectlive.

4. 01l Shale Withdrawals

The BLM manages the use of the oll shale withdrawals reserved by
Executive Order 5327 (April |5, 1930), subsequently amended to
allow oll and gas and sodlum development In Executlve Orders 6016
(Feb. 6, 1933) and 7038 (May (3, 1935). The relevant language of
Executlve Order 5327 Is as follows:

66/ That Is, any possible federal claims for a reserved water right
on lands withdrawn as power sites would appropriately be made by or
through the Federal Energy Regulatory Commission.

67/ See Unlted States v. New Mexico, supra, 438 U.S. at 702.

68/ 43 U.S.C. § 383; Callfornia v. Unlted States, supra, 438 U.S.
645.
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the deposits of oll shale, and lands con-
taining such deposits owned by the United
States, be, and the same are hereby,
temporarily withdrawn from lease and
other disposal and reserved for the
purposes of Investigation, examinatlon,
and classiflcation.

Under the "speciflc purpose" test formulated In New Mexlco, supra, It
appears that these oll shale withdrawals also w.Thdrew enough water as
Is reasonably necessary for the "purposes of Investigation, examination
and classificatlion." The Investligation and examination of these oll
shale-bearing lands are preliminary steps fo classifying these lands

as valuable for oll shale development. | find nothing, however, in
Executive Order 5327 which would permit the Inference of an intent to
reserve water for actual oll shale development. Thus, | conclude that,
while there Is an Inferred Intent fo reserve waters reascnably neces-
sary for preliminary Investigation, examination and classification of
oll shale=bearing 1ands, Executive Order 5327 does not, by Itself,
create any reserved water rlghts for the development of oll shale In
the withdrawn area.69/

gg] My concluslon Is shared by the commentators. For example:

[The Executlve Order's] purposes are
clearly stated: Investigation, examina-
tlon and classification. There Is no
mention of water, and, more signiflcantly,
none of oll shale development. The
language of the order cannot support a
concluslon that development was Intended,
and It cannot be Inferred from the mere
act of wlthdrawal as Is possible for

the oll shale reserves. Thus the
argument that all federal oll shale

lands carry with them thelr own pro-
tected water supply, Infriguing though

It may be, must fall.

Holland, "MixIng Oil and Water: The Effect of Prevalllng Water Law
Doctrines on Oll Shale Development," 52 Denver L. Rev. 657, 688
(1975).
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5. The Taylor Grazling Act 70/

The Taylor Grazing Act establlished a comprehenslve program which allows
Indlvidual stockralsers to use the publlc lands for grazing. Congress
dlrected that BLM manage the publlc domaln for grazing purpecses so as

to regulate thelr occupancy and use, to preserve
the land and 1ts resources from destruction or
unnecessary Injury, to provide for the orderly
use, Improvement and development of the range;
and . . . to contlnue the study o: erosion and
flood control and to perform such work as may

be necessary amply to protect and rehabl!itate

« « « [the public domain].71/

The Taylor Grazing Act dld not reserve any land from the publlic demaln,
but rather authorlzed the Secretary to manage the publlic lands for graz-
Ing "[1Jn order to promote the hlghest use of the public lands pending
Its final disposal . . ."72/ Moreover, Congress specifically provided
In 43 U.S.C. § 315b, In pertinent part, that

nothing In this Act shall . . . diminish or
Impalr any right to the possesslion or use of
water . . . which has heretofore vested or
accrued under existing law vallidly affecting
the public lands or which may be hereafter
Inltlated or acqulired and malntalned In accord-
ance with such law.

Therefore, no reserved water rights were thus created by the Act.
6. 0&C Act

The Oregon and Callfornla Rallroad Lands and Coos Bay Wagon Road Lands
("0&C lands") were orliginally part of the publlic domain which Congress
granted to the Oregon and Callfornla Rallrcad Company pursuant to the
Act of July 25, 1866 (14 Stat. 239) to bulld a rallroad and to the
Coos Bay Wagon Road Company pursuant to the Act of March 3, 1869

(Stat L., XV 340-341) to bulld a wagon road. The grant was sub ject to

70/ 43 U.S.C. § 315 et seq.
71/ 43 U.S.C. § 3I5a.
72/ 43 U.S.C. § 315.
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conditions which were later determined by the Supreme Court +o have been
violated, and Congress ordered title revested In the Unlted States.73/

Congress directed that those lands "classified as timber lands, and power-
slte lands valuable for timber," should be managed "for permanent forest
productlon."74/

I am of the oplinion that the revesting of these lands In the United
States did not effect a formal reservation of these lands for which
the Unlted States may clalm a reserved water right, nor did the "0&C"
Act do anything more than provide (as did the Te/lor Grazlng Act)

how these lands were to be managed. There are therefore no reserved
water rights on "O&C" lands.

7. The Classlificatlion and Multiple Use Act of 1964

The Classification and Multiple Use Act of 1964 75/ provided a system
for classifylng which publlc lands were to be dlsposed of under appllic-
able public land laws and which were to be retalned for Interim multiple
use management.76/ - The Act was to be "conslIstent with and supplemental

13/ In 1908, Congress authorized the Attorney General to flle sult
against the Oregon and California Rallroad Company for forfeiture of
ITs unsold indemnity lands for violation of an enforceable covenant.
The U.S. Supreme Court found for the United States, and remanded the
case to Congress for a legislative solution. Oregon and California
R.R. Co. v. U.S., 238 U.S. 393 (1915). Congress responded by passling
the Act of June 6, 1916 which paid the Rallroad Company $2.50 for
each acre of land it was entitled to because of actual constructlion
and revested In the United States tIfle to all land which had been
unsold prior fo July I, I913. In the same 1908 resolutlon authorizing
sult agalnst the Oregon and Callfornia Rallroad Company for recovery
of Its grant, Congress authorized sult against the Coos Bay Wagon Road
Company upon the same grounds. In 1919, while the Company was awaitling
appeal to the U.S. Supreme Court after losing In the federal district
court, Congress authorlzed dismissal of the sult and payment to the
Company for Ifs Interests In the lands upon reconveyance to the Unlted
States (40 Stat. 1179-1180). The money pald the Company was the maximum
which Congress Intended the Company should derlve from Its origlinal
grant.

74/ 43 U.S.C. § 1181 et segq.
75/ 43 U.S.C. § 1411 et seq.
16/ This Act expired of Its own terms In 1970. See 43 U.S.C. § l418.
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to the Taylor Grazing Act of June 28, 1934,"77/ and Its purposes were
declared to be "supplemental to the purposes for which publlc lands have
been deslgnated, acquired, withdrawn, reserved, held, or administered."78/

Since | have determined that the Taylor Grazing Act did not effect the
reservatlion of any water, finding a reservation of water In any classli-
flication under the Classiflcation and Multiple Use Act would clearly

be Inconsistent with the Taylor Grazing Act. Therefore, lands classifled
under that Act do not have reserved water rights.

8. Wlld Horse Ranges

The Act of December 15, 1971 79/ authorlzes and directs the Secretary

"o protect and manage wlld free-roaming horses and burros as components
of the public lands" and furthermore provides that he "may designate

and maintaln specific ranges on public lands as sanctuaries for thelr
protection and preservation."80/ The Act does not authorize the withdrawal
or reservation of publlc lands for these ranges, but says that such lands
are to be "principally" devoted to providing for the welfare of the

wild horses and burros.

It Is clear that the animals sought to be protected by thls Act need

drinking water, but the mere designation of such sanctuarles does not
effect a reservatlon of water for the purpose of wlld horse and burro
drinking.

77/ 43 U.S.C. § 315.

78/ 43 U.S.C. § l416.

79/ 16 U.S.C. § 1333 et seq.

80/ "Range" Is deflned by the Act, 16 U.S.C. § 1332(c), as follows:

the amount of land necessary to sustaln an
exlsting herd or herds of wild free-roaming
horses and burros, which does not exceed thelr
known territorlial limits, and which Is devoted
princlpal ly but not necessarily exclusively

to thelr welfare In keeping with the multiple-
use management concept for the publlc lands.
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9. Wlld and Scenlc Rivers

The Bureau of Land Management administers some of the components of the
Wild and Scenic Rivers System.8!/ The designation of a river as a wild,
scenlc or recreational river under this Act explicitly reserves sufficlent
unappropriated water to fulflll the purposes of the Act.82/ The scope

and purposes of the reserved water rights for these rivers are discussed
at pp. 58-60, Infra, and will therefore not be repeated here.

I0. The Fecdaral Land Pollcy Management Act (FLFMA)

Nothing In the Federal Land Pollcy and Management Act establlishes a
reserved right on BLM tands other than those discussed above. In par=-
ticular, section 701(g) of FLPMA, 43 U.S.C. § 1701(g), provides In
pertinent part as follows:

Nothing In this Act shall be construed as
limiting or restricting the power and author-
Ity of the United States or

(1) as affecting In any way any law governing
appropriation or use of, or Federal right to,
water on public lands;

(2) as expanding or diminishing Federal or
State jurlsdictlion, responsibility, Interests,
or rights In water resources development or
control; . . .83/

By nelther expanding nor diminishing elther state or federal power, this
provision maintains the status quo with respect to water rights on the
public lands.

Y. RESERVED WATER RIGHTS APPLICABLE TO AREAS ADMINISTERED BY THE
NAT IONAL PARK SERVYICE

The Natlonal Park Service (NPS) administers a varlety of lands collec-
tlvely known as the Natlonal Park System:

81/ 82 Stat. 906, 16 U.S.C. §§ 1271-1287 (1976). E.g., Rlo Grande
River, New Mexico; Snake River, ldaho and Oregon; Flathead River,
Montana; Amerilcan River, Callfornlia.

82/ 16 U.S.C. § 1284(c).

83/ This provislon was contalned In the Senate version of the biltl and
adopted by the conferees without debate or explanation as to Its meaning.
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The "natlonal park system" shall Include
any area of land and water now or here-
after administered by the Secretary of
the Interlor through the Natlicnal Park
Service for park, monument, historlic,
parkway, recreational, or other
purposes.84/
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The following subsectlons describe the reserved water rlights that may
be claimed for components of the Natlonal Park System under existing

precedent.

A. Natlonal Parks

|l. Pre=|916 Natlonal Parks

The concept of natlonal parks Is an American Inventlion.

In the perlod

prior to 1916, the early national parks, such as Yellowstone (1872),
Sequoia (1890), Mount Ralnler (1899), and Crater Lake (1902), were
established by legtslation using nearly ldentical "purpose" language:

CYellowstone was] . . . dedicated and

set apart as a publlc park or pleasuring
ground for the benefit and enjoyment of

the pecople. . . . [The Secretary of the
Interlor] . . . shall make regulatlions
providing for the preservation from

Injury or spollation, of all timber,

mineral deposits, natural curlositles,

or wonders, within the park, and thelr
retentlon In thelr natural conditlon.

The Secretary may, In his discretion,

grant leases for bullding purposes . . . for
the accommodation of visitors. He shall pro-
vide agalnst the wanton destruction of fish
and game found wilthin the park . . . and Is
general ly authorlzed to take all such
measures as may be necessary or proper

84/ Section 2(a), Act of August 18, 1970, 84 Stat. 826,

16 U.S.C.

§ lc (1970). The incluslon of "water" in the definitlon of the
Natlonal Park System clarifles congressional Intent that NPS has
Jurlisdiction over activities relating to water areas within system
boundaries. See Unlted States v. Brown, 552 F.2d 817 (8th Cir.

1977), cert. denied 43| U.S. 949 (1977); Unlted States v. Carter, 339

F. Supp. 1394 (D. Ariz. 1972); 16 U.S.C. § [a=2(h) (1970).
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to fully carry out the ob jectlves and
purposes of this section.85/

These statutes state that the reservation for park purposes Includes the
preservation of natural resources and natural curlositles, and public

en joyment thereof. In Unlited States v. New Mexlco, supra at 709-|1, the
Court Intimated In dictum that the early park leglslation's express
concern for the natural curlositles and biotic elements would allow

the assertlon of reserved water rights required to fulflll such purposes.
But see Id., at 74, fn. 19. Like the 1916 Act discussed below, these
broadly articulated purposes support a varlety of reserved water rights,
both consumptive and non-consumptive, and the prlority date for such
clalms Is the pre-1916 date of each area's enablling legislation.86/

2. The Natlonal Park Service's Organlc Act of 1916

When The early parks and monuments were establlshed, there was |lit+tle
coordination of policy and no continulity of personnel. The Natlonal
Park Service's 1916 organlc act provided a centrallized administration,
and contains an enduring statement of purpose.

The service thus establlished shall promote
and regulate the use of . . . natlonal parks,
monuments, and reservations hereinafter
specifled . . . by such means and measures
as conform to the fundamenta! purpose of
sald parks, monuments, and reservatlions, -
which purpose Is to conserve the scenery
and the natural and historic objects and
the wildlife therein and to preovide for the
en joyment of The same In such manner and by
such means as will leave Them unimpaired
for the enjoyment of future generations.87/
(emphasls added)

85/ Act of March t, 1872, 17 Stat. 32-33, 16 U.S.C. §§ 21, 22 (1970);

see also Act of Sept. 25, 1890, 26 Stat. 478, 16 U.S.C. §§ 4|, 43 (!970)
(Sequolia); Act of March 2, 1899, 30 Stat. 993, 16 U.S.C. §§ 91-93 (]1970)
(Mount Ralnler); Act of May 22, 1902, 32 Stat. 202, 16 U.S.C. §§ 121, 123
(1970) (Crater Lake).

86/ The speciflic reserved water rights applicable to these pre-1916
Natlonal Parks are the water rights described below In subsectlon 2,
supplemented by any additlonal reservation purposes stated In the
Indlvidual park enabling legislation. See page 49, below, on the
"relatlon-back" provisions of 6 U.S.C. § | to pre=1916 National Parks.

87/ § |, Act of Aug. 25, 1916, 39 Stat. 535, as amended, 16 U.S.C. § |
11970).
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This statement of fundamental purpose encompasses a varlety of consumptlive
and non=consumptive reserved water rights necessary to conserve scenlc,
natural, historic and blotic elements and to provide for sustalned

publlic enjoyment thereof.

I conclude that the particular reserved water rights for natlonal park
areas encompassed under 16 U.S.C. § | Include water required for:

Scenlc, natural and_historlc conservation uses,
such as: ecosystem malintenance (e.g., protecting
forest growth and vegetative cover, watershed pro-
tectlon, soll and erosion control, lawn watering,
flre protection), malntenance of water-related
aesthetlc condlitions (e.g., minlmum stream flows
and lake levels), and.malintenance of natural
features (e.g., wllderness protection, geysers,

waterfalls).

Wildlife conservation uses, such as: +the
protection, reproductlion and management of
migratory wildlife and birds (e.g., wildllife
and bird watering, habltat maintenance, irri-
gation for hay and other food staples); and
the protectlon, reproduction and management
of fish and other aquatic life (e.g., mini-
mum stream flows and lake levels).

Sustalned publlc enjoyment uses, such as:
visitor accommodation uses through NPS and
concessloneer operations (e.g., campground

uses and malintenance, hotel water and

sewer uses), publlc facllity uses (e.g.,

water fountalns, sewage), visitor activitles
(e.g., visltor centers, park offlce, shop

uses); and visltor enjoyment of the scenlc,
natural, historic and blotic park resources (e.g.,
trall malntenance, minimum stream flows and |ake
levels for water-borne public enjoyment and
recreatlon, hay and watering of horses and mules
used by park visltors).

NPS_personnel uses to provide the above uses,
such as domestic uses (ranger statlons, NPS
residences), NPS animal malntenance (e.g., hay
and watering of NPS horses and mules).
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These enumerated reserved water rights uses for natlonal parks are largely
consistent with the Master-Referee and Colorado district court's decree
In the Colorado 4, 5, and 6 litligation, supra.88/ My conclusions on
natlonal park reserved water rights are also consistent with the

Supreme Court's holding In New Mexico, supra. As recognlzed In that
declslion, any doubt about the breadth of park system purposes and the
concomltant reserved water rights, Is resolved by comparing the narrower
ut!litarian purposes for which natlonal forests were reserved under the
1897 Act. Unlted States v. New Mexlco, supra, at 709-l1. The con-
slstency of my conclusions on natlonal park reserved water rights with
New Mexico can also been seen from the post-New Mexlco Colorado district
court ocpinion In Colorado 4, 5, and 6 (Judge Stewart, Oct. 2, 1978),
which dld not substantlally alter natlonal park réserved water rights

In l1ght of New Mexlico.

The above-deflned reserved water rlights uses are all Intimately re-
lated to the fundamental purpose for park reservatlons, as articulated
In 16 U.S.C. § |I. Thus, | conclude that the above-defined water uses
for parks fall within the fundamental purpose for park reservatlions,
and accordingly recelve reserved water rights under the reserved wafer
rights doctrine as recently relferated In the New Mexico declsion.

88/ The Colorado 4, 5, and 6 decree found fourteen types of wafer uses
to be within the reserved water rights ambit of 16 U.S.C. § |. The
decree Is conslistent with my conclusions In all but the following two
respects.

First, the Master-Referee concluded that only concesslon uses operated
by the Unlted States recelve reserved water rights. In my view, the
1916 Organlc Act clearly envisloned permit and lease concession agree-
ments to provide for accommodation of vislitors In parks. Moreover, sub-
sequent congresslonal actlon has reenforced the concept that the con-
cesslon system Is the preferred means for providing facllities for public
enjoyment of the parks, In furtherance of the fundamental purpcse of

16 U.S.C. § |. See 16 U.S.C. §§ 20, 20a (1970). Since providing for
sustalned public enjoyment Is one of the fundamental purposes for park
reservations under A U.S.C. § |, and the concesslion system Is the
congresslonal ly-favored method for effecting that fundamental purpose,

| conclude that concesslon uses obtaln reserved water rights.

Second, though the Master-Referee appeared to acknowledge reserved

water rights for necessary stream flows to permit public water-borne
enjoyment and recreation In parks, the Colorado district court held that
recreatlional boating was not a fundamental purpose for park reservations
under 16 U.S.C. § |. In the Matter of the Appllcatlion for Water Rlights
of the United States of Amerlica, Water Divislons 4, 5, and 6, 2-6
(Opinion of Colcrado Water Judge Stewart, Oct. 2, 1978). This holding
[footnote contlinued]
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The purposes stated In the 1916 Organic Act attach to all "natlonal
parks" created prilor fo 1916 by virtue of the statutory reference to
"natlonal parks" In the general sense. The above-deflned reserved
water rights carry a prlorlty date as of the date of the Individual
park's enabling legislation.

3. Post=1916 Acts

The post=1916 acts establishing new natlonal parks generally state that
park protectlion and administration will be pursuant fo the 916 organic
act. See for example 16 U.S.C. § 80d (King's Canyon Natlcnal Park),

16 U.S.C. § 90c (North Cascades Natlonal Park), and 16 U.S.C. § 158
(Blg Bend Natlonal Park). |In any event, 16 U.S.C. § | would be ap-
plicable to these subsequent national park units by virtue of Its In=-
cluslve "natlonal parks" language. Therefore, the purposes out!ined

In the 1916 Act constitute stated purposes for the Individual post-1916
reservations and the reserved water rights described above attach as

of the date of an Individual park's enabling legislation. Moreover,

It Is possible that the Indlvidual park's enabling statutes may state
addlitlonal purposes not encompassed by the 1916 Act for which reserved
rights may attach.

Congress has taken no actlon subsequent to 916 to negate the Implled
Intent contalned In the Organic Act that all unappropriated waters
necessary to fulflll the purposes of the natlonal parks are reserved
as of the date of the enabling leglstation. General post-1916 legis-
latlion reinforces the principles of federal control over water and
paramount protectlon of park rescurces. For example, the Act of March
3, 1921, 41 Stat. 1335, 16 U.S.C. § 979 (1970), prohibits licensing
of water projects withln parks and monuments without the specific
authority of Congress. The 192! Act reafflirms the principle of the

[footnote contlnued]

Is Internally Inconsistent with the recognitlon of reserved water rights
for land-based publlc enjoyment and recreation (e.g., malntenance

of hiklng tralls, campgrounds, hay and watering of animals used to

enjoy parks). The publlc enjoyment of certain scenlc, natural,

historlc and biotlc park resources can best be obtalned through water-
borne publlc enjoyment and recreation (e.g., cancelng, rafting, boating),
rather than through land-based public enjoyment and recreation (e.g.,
hiking, horseback riding). Thus, | conclude that water-borne public
enjoyment and recreation Is a fundamental purpose for park reservations
under 1< U.S.C. § |, and that necessary minimum stream flows and lake
levels for publlc enjoyment and recreatlion may be clalmed under the
reserved water rights doctrine for natlonal parks.
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1916 Organic Act that park waters should be reserved for conservation

and public enjoyment purposes, and not allocated for confllicting federal
(and by Implication, state or private) purposes. Moreover, recent legis~-
tatlon conflirms the high publlc value of natlonal parks and provides

that actlons taken In derogation of park values and purposes shall not

be authorized unless speclifically directed by Congress.

Congress further reafflrms, declares,

and directs that the promotion and regula-
tlon of the varlous areas of the National
Part System, as deflned In . . . [I6
U.S.C. § Ic], shall be conslstent with
and founded In the purpose establlshed
by . . . [16 U.S5.C. § |], to the common
beneflt of all the people of the United
States. The authorlzation of activities
shall be construed and the protection,
management, and administration of these
areas shall be conducted in light of

the high public value and Integrity of
the Natlonal Park System and shall not
be exerclsed In derogatlon of the values
and purposes for which these varlous
areas have been establlished, except as
may have been or shall be directly and
speclifical ly provided by Congress.89/

The purpose of thls provision Is to ensure that the resources and values

of areas In the Natlonal Park System are afforded the highest protection
and care In governmental decisions. H.R. Rep. No. 95-58!, 95th Cong.,

Ist Sess. 21, 96, 108 (1977); S. Rep. No. 95-528, 95th Cong., Ist Sess.

9, 13=14, 20 (1977). This provision reinforces my concluslon that Congress,
by the 1916 Act and other enabling leglslation, intended to reserve un-
approprlated waters necessary to accomplish park purposes, In order to
protect the "high publlic value" of national parks that might otherwise

be fost by less secure water rights.

In additlon to reserving water rights, the Natlonal Park Service Is also

authorized to acquire water rights In accordance with state law. The Act
of August 7, 1946, 60 Stat. 885, 16 U.S.C. § 17j=2(g) (1970), authorizes

approprlations to the National Park Service for the:

89/ § 10t(b), Act of March 27, 1978, 92 Stat. 166, 16 U.S.C.A. § la-I|
(Supp. 1979).
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[1Jnvestigation and establlshment of water
rights In accordance with local custom,
laws, and decislions of courts, Including
the acqulsition of water rights or of
lands or Interests In |lands or rights-
of-way for use and protectlon of water
rights necessary or beneflclal In the
administration and public use of the
national parks and monuments.90/

| do not view the 1946 Act as Inconsistent with -he princliple that, when
park lands were set aslde, the Congress also Intended to reserve the
unapproprlated waters appurtenant to such lands necessary to accomp!Ish
park purposes. The reference to establishing water rights in accord-
ance with court declslons should be read to Include authority to estab-
lish reserved water rlights under appllicable Supreme Court declislions.

The 1946 Act grants dliscretionary authority 91/ o the NPS to obtaln
water In compllance with state law and to purchase valld, existing

water rights, when It Is In the government's best interest to do so
(e.g., If there are not sufficlient amounts of unapproprlated water
avallable to fulflll park purposes when a park |s establlshed). | also
vlew thls statute, as apparently does the Supreme Court In the New Mexlco
case, supra, at 702, as autherlzing the NPS to acquire water rights

to carry ocut secondary uses which may be permitted In park areas, but
are by deflinitlon not among the purposes for which the parks are created.
. These conclusions are compatible with the provisicn's scant legislative
history.

90/ This provislon was Intended to clarlfy the Service's baslc authority
to Investigate, establish, and acquire water rights, so as to avold polnts
of order to appropriation bills. H.R. Rep. No. 2459, 79th Cong., 2d Sess.
2 (1946). MWhen orlginally Introduced, this provisicn contained no
reference to state or local law. The reference was added, however, at
the suggestlon of the Committee on Publlc Lands. 92 Cong. Rec. 9103
(1946). There was no discussion of the underlylng reascn or need for this
amendment on the House floor or In the House Committee Report.

91/ The 1946 Act Is readlily distingulishable from section 8 of the
Reclamatlon Act of 1902, 32 Stat. 390, as amended, 43 U.S.C. § 383
(1970), construed In Callfornla v. United States, supra, to require
federal deference to both substantlve and procedural state water laws
for the appropriation and distribution of federal reclamation project
water, except where Inconslistent with congressional directlives.
Sectlon 8 provlides:

[NJothing In thls Act shall be construed

as affecting or intended to affect or to

In any way Interfere with the laws of any
[footnote contlnued]
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B. National Monuments

The Antlquitles Act of 1906, 34 Stat. 225, 16 U.S.C. § 43| et seq.,
(1976), empowers the Presldent to proclalm natlonal monuments on lands
owned or acquired by the Federal Government contalning historic
landmarks, hlstorlic or prehlstoric structures, or other ob jects of
historic or sclentiflc Interest, and to reserve adjacent federal lands
for the proper care and management of the protected objects. It Is
well settled that reserved water rights may attach to natlional monu-
ments. Cappaert, supra.

l. Pre=1916 Natlional Monuments

Between 1906 and 1916, the President acted several times fo create
natlonal monuments. See, e.g., Proc. 658, 34 Stat. 3236 (Devil's
Tower Natlonal Monument); Proc. 697, 34 Stat. 3266 (Petrifled Forest
Natlonal Monument). The proclamations establlshing these early
natlonal monuments are brief, generally clting the statutory language,
naming the tandmarks, structures or other objects fo be protected,
stating that the "publlc good would be promoted" by the reservation,
and glving a land description.

Clearly the proclamatlons Intended to reserve such water as necessary
to provide for the proper care and management of the stated landmarks,
structures, or objects of historic or sclentiflc Interest, the ralson
d' etre for the reservation. It Is less clear, however, whether the
early proclamatlions also reserved water rights for the protection of
other unstated elements of the natlonal monuments (e.g., blologlcal
resources) and for their public enjoyment.

In the Colorado 4, 5, 6 |itlgation, supra, the Master-Referee and
Colorado dlstrict court approved a decree granting broad reserved
water rights for the Colorado Natlonal Monument's unstated ob jects
and publlc enjoyment thereof, carrying a prlority date of I91l. Thls

[footnote contlnued]
States or Terrltory relating to the con-
trol, approprlation, use or distributlion
of water used In Irrigation, or any vested
rights acqulred thereunder, and the
Secretary of the Interlor, In carryling
out the provisions of thls Act, shall
proceed In conformlty with such laws.

Unllke the general discretlonary authority of the 1946 Act, the spe-
clflc and mandatory language of sectlon 8 evidences a clear congressional
Intent to defer to state law In securing of federal water rights.
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holding Is supported by the view that the promotlion of the public
good Is a primary purpose of the monument reservatlon and that It
Includes public enjoyment of both stated and unstated monument ob-
Jectlves. Moreover, the holding Is supported by the view that the
916 Natlonal Park Service Organic Act, dlscussed below, merely con-
firmed the purposes for which national monuments have always been
reserved. Flnally, the I91l priority date for reserved water rights
In conserving objects not expressly covered until the 1916 Act is
supported by a "relatlon-back" theory In Arlzona v. Callfernla,
supra (Lake Mead Natlcnal Recreatlon Area given priority dates of
1929 and 1930 when executive crders withdrew lands "pending determina-
tlon as to the advisablility of Including such lands In a natlonal
monument,™ though no natlonal monument was created and Lake Mead
Natlonal Recreatlon Area purposes were not expressly stated untli!
1964), and United States v. Walker Rlver Irrlgation District, 104
F.2d 334 (9th Cir. 1939) (where an Indlan reservation was given an
859 priority date when the Indlan Commissioner suggested a reserva-
tlon, though the tract was not formally reserved until 1874). Thils
"relatlon-back" theory Is not Inconsistent with the New Mexlco Court's
view of the effect of the 1960 Multiple Use-Sustained Yleld Act on
natlonal forests, since that statute Indicated that the additlional
purposes were supplemental and subsidlary fo the 1897 Organlic Act
purposes, while the (916 Act merely confirmed the "fundamental
purpose" for which natlonal monuments have always been reserved.
Thus, | conclude that pre-|916 natlional monuments recelve the re-
served water rights dlscussed above In the natlonal park context,
carrying a prlority date of the date of the establishing presiden=-
tlal proclamation.

2. Effect of the 1916 Natlonal Park Service
Organic Act

With the passage of the 1916 Natlonal Park Service Organic Act, the pur=-
poses of natlonal monuments were expllcit!ly stated for the flrst +ime:

the fundamental purpose of sald . . .
monuments . . . Is to conserve the
scenery and the natural and historic
ob jects and the wildlife therein and
to provide for the enjoyment of the
same In such manner and by such means
as wlill leave them unimpalred for the
en Joyment of future generations.92/

92/ 16 U.S.C. § | (1970).
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As previously developed In the natlonal park context, thls statement of
"fundamental purpcse" Incorporates the reserved water rights descrlbed
above which are necessary for scenlc, natural, historic and blotlc con=-
servation, and sustained public enjoyment thereof. My concluslions on
reserved water rights applicable to natlonal monuments were also sub-
stantlally confirmed In the Colorado 4, 5, and 6 |Itigatlion, where
thirteen types of reserved water rights were decreed. The prlority
date for reserved water rights Is the date of the presidentlal procla=-
matlon establishing the national monument reser-ation. Cappaert, supra.

C. Other Areas Adminlistered by the Natlonal Park Service

In additlon to traditional natlonal parks and natlonal monuments, the
Natlonal Park Service administers a varlety of other areas, such as:
natlonal hlstorical parks, national memorial parks, national memorlals,
natlonal military parks, natlonal battleflelds, natlonal historic sites,
national seashores, natlonal rivers, natlonal scenlc riverways, natlonal
scenlc fralls, natlonal lakeshores, natlonal recreatlion areas, natlonal
parkways and natlonal preserves.

By use of the term "reservatlion," the general purposes stated In
sectlon | of the 1916 Act, 16 U.S.C. § | (1970), are also appllicable
to these other areas adminlistered by the Natlonal Park Service. Not=-
withstanding Its general applicabllity, 16 U.S.C. § | Is almost always
relterated expressly In the authorizations for these other specific
system areas. See, for example, |6 U.S.C. §§ 245, 264, 4569a-1,
460a-2, 460m-5, 460m-12, 460s-5, and 460bb=3 (1976). The general
applicabllity of the 1916 Act was confirmed by the passage of sectlion
2 of the Act of August [8, 1970, 84 Stat. 826, 16 U.S.C. § lc (1970),
which deflnes the Natlonal Park System and expressly makes the
Service's general authoritlies, Including the 1916 Act, applicable

to all areas of the System fo the extent not In confllict with any
Indlvidual area's specific enabling legislation. The underlying
commonal Ity of purpose of these various areas served as a ratlonale
for the 1970 Act. H.R. Rep. No. 91-1265, 9lst Cong., 2d Sess. 2
(1970).

As a general rule, | conclude that the earllier statad fundamental pur-
poses of 16 U.S.C. § | and resultant reserved water rights apply to
these varlous components of the National Park System, with a priority
date as of the establlishing statute's enactment. The extent to which
particular reserved water rights are appllcable to a given area must
be determined on a case-by-case basls, Involving an Interpretation of
both 16 U.S.C. § | and the establishing legislation.
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VI.  RESERVED WATER RIGHTS IN AREAS ADMINISTERED BY THE FISH AND
WILDLIFE SERVICE

The Fish and Wildlife Service (FWS) administers a number of areas to
which reserved water rights may properly be ascribed. Arlzona v.
California, supra, at 60l. Most of these areas are now components
of the Natlional Wildlife Refuge System (herelnafter "NWRS"), whlch
conslsts of:

all lands, waters, and Interests therein
administered by the Secretary as wildlife
refuges, areas for the protection and
conservation of fish and wildlife that
are threatened with extinctlon, wildllfe
ranges, game ranges, wlldlife management
areas, or waterfowl productlon areas.93/

The consolldatlion of management authoritles created by the Natlonal
Wildlife Refuge Administration Act of 1966, Is of recent origin, as
compared to the organic authorlitles for the Forest Service (1897)

and the NPS (I916). Unllke the other organlc authorities, the Natlonal
WildlIfe Refuge Administration Act doces not authorize the reservatlon
of lands or expllclitly deflne the purposes of the NWRS. Prior to
1966, NWRS components were reserved pursuant to an array of Indl-
vidual statutes, executlive orders and secretarlal public land orders,
mak Ing these authoritles the primary sources for del lneating the pur=
poses for which reserved water rights may attach. This part sets
forth generic "purposes" for publlc domaln reservations adminlstered
by the Fish and Wildlife Service, which may be used In quantifying
reserved water rights.

A. Executlve Refuge Reservatlons Prlcr to the
Migratory Bird Conservation Act

Prior to the enactment of the Migratory Bird Conservation Act In 1929,
the reservation of land for flsh and wildlife purposes took place
through Executlve actlon and without any orgamic leglslation defining
the purposes for the reservatlon. Under the "speciflic purpose" test
formulated by the New Mexlco Court, It appears that reserved water
rights attach only tfo the extent necessary to fulflll +he purposes

or objectlives named In the Individual executive orders establlshing
the reservations. These executlve orders are simllar In structure,
utllizlIng succinct language to establish preserves for specles groups.

93/ Natlonal Wildllfe Refuge Administration Act of 1966, 80 Stat.
927, 16 U.S.C. § 668dd (1970).
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In the pre=1910 perlod, "refuge" reservatlions were created by the
President's Implled power under Article Il, section | of the
Constitutlion, subsequently upheld In United States v. Mlidwest Ol1l,
236 U.S. 459 (1915). By 1910, 44 executive orders had establlished
bird reserves. 42 House Doc. 93 (1908); 43 House Doc. 44 (1909).
These executlve orders generally stated that the ldentifled tract
was:

hereby reserved and set apart for the
use of the Department of Agriculture
as a preserve and breeding ground for
native blrds.94/

For the native bird reserves, | Infer an intent to reserve sufflicient
water needed for native bird breeding and the maintenance of natlve
bird 95/ populations (e.g., ecosystem food supply, flre protection,
domestlc needs of FWS personnel) on the reservatlon, since thls was the
stated reason for the creation of the preserves.

After 1910, the Executlive branch also had the delegated authority of the
Plckett Act, 36 Stat. 847, 43 U.S.C. §§ 41, [42 (1970) to rely on

In creating flsh and wildllfe reservations for "publlc purposes.”

The later executlve orders are equally succinct In thelr language,
merely reserving areas as an "elk refuge" (Exec. Order No. 1814,

Aug. 25, 1913), "preserves and breeding ground for muskrat and beaver"
(Exec. Order No. 4592, Feb. 21, 1927), "breeding ground for wild
animals and blrds" (Exec. Order No. 5316, April 3, 1930), or simltar
purpose language. For these and simllar executlive order reserves, |
Infer an Intent to reserve suffliclent water needed for the malntenance
of the species (e.g., ecosystem food supply, breeding habitat, flre
protection, domestic needs of FWS personnel) mentioned In the execu-
tlve orders establishing the Individual reservations.

94/ See Exec. Order Nos. 357B-D (Oct. [0, 1905), 703-705 (Oct. 23,
1907), and 1041 (Feb. 27, 1909). [Note: The functlons of the
Secretary of Agriculture relating to the conservation of wildlife,
game and mligratory blrds were transferred to the Secretary of the
Interior by the 1939 Reorganization Plan || and are now under the
administrative jurlisdictlon of the Fish and WildlIfe Service.]

95/ Prlor to the Migratory Bird Treaty Act, all wild blrds were con-
sldered "natlve" In the sense of belng subject to regulation by the
states to the excluslon of the Federal! Government. Compare Geer v.
Connecticut, 161 U.S. 519 (1896) (recently overruled by the Supreme
Court In Its April 24, 1979 oplnlon In Hughes v. Oklahoma), with
Missourl v. Holland, 252 U.S. 416 (1920). Accordingly, | conclude that
the term "natlve birds" means "all wild birds frequenting the area,
whether or not they Inhablted the area on the date of the reservation.™
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These early reservations carry the date of the establishing executive
order as the priority date for reserved water rights. Many of these
executlve order reservations have been subsequent |y expanded In geo-
graphlcal area and In named purposes by Executive actlon and legistation.
These new purposes and areas carry prlority dates as of the date of

the expanding leglslation or Executive action.

B. Executive Order Reserves Created to Fulfll!l the
Purposes of the Migratory Bird Conservation Act

As originally written, the 1929 Migratory Bird wonservation Act (here=-
Inafter "MBCA"), 45 Stat. 1222, provided for the acquisition of "lands,
waters and Interests thereln" to be administered "as Inviolate sanctu-
arles for migratory birds." Additlonally, many refuges were reserved
from the public domaln to more fully effectuate the purposes of the
MBCA.

The executive orders reserving such refuges appear to be of two styles,
a pre=1939 version which specifically cites the MBCA purpcses and post-
1939 versicn which-generally cites migratory bird and wildllife

refuge purposes.

l. Pre-=1939 l|anquage:

to effectuate further the purposes of
the Migratory Bird Conservation Act
(45 Stat. 1222) . . . [there Is]
hereby reserved and set apart . . .
as a refuge and breeding ground for
migratory blrds and other wildllfe.
Exec. Order No. 7926, 3 CFR 355
(1938-1943 Comp.).

2. Post-1939 lanquage:

reserved and set apart . . . as a
refuge and breeding ground for migra=-
tory blrds and other wildllfe.

Exec. Order No. 8647, 3 CFR 864
(1934-1943 Comp.).

It Is clear that elther style of executlive order creates reserved water
rights to the extent "reasonably necessary to fulflll the purposes

of the Refuge," since the second style language comes from Havasu Lake
Natlonal Wildlife Refuge glven such water rights In Arizona v. Callfornla,
supra. Though the Arlzona Court dld not focus on purposes for the reser-
vatlon, but rather on demonstrable management needs In determining the
quantity of reserved water rights, subsequent reflnements of the re-
served water right doctrine would appear to |Imit such needs to the
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extent needed for the specliflc purposes of maintaining "a refuge and
breeding ground for migratory blrds and other wildlife." Such reserved
water rights Include consumptlive and non-consumptlve water uses
necessary for the conservatlon of migratory birds and other wildllfe
(e.g., watering needs, habltat protectlon, ecosystem food supply, flre
protection, soll and erosion control) and attendant FWS personnet

needs (e.g., refuge staff domestic needs). These reserved water rights
carry the priority date of the establishing executive order.

C. Refuges Created by Sfafufe

In additlon to refuges created by Executive actlon, several refuges

have been created or expllicitly authorized by statute, largely within
natlonal forest boundaries. See 16 U.S.C. §§ 671-697a (197€).96/ These
statutory refuges obtaln reserved water rights In waters unappropriated
as of the date of enactment necessary to fulflll stated refuge purposes.

D. Game Ranges Created by Executive Order

In addition to establishing the natlve bird preserves, migratory bird
sanctuarles and wild!life refuges described earllier, executive orders
have also established game ranges. The language of these executive
orders Is nearly ldentical In terms of purposes far the reservations:

[TIhey are hereby, withdrawn and reserved
and set apart for the conservation and
develcpment of natural wildlife resources
and for the protection of and Improvement
of public grazing lands and natural forage
resources. . . .97/

It Is reasonable to presume an Intent to reserve water necessary for
the conservation and development of wildllife, grazing and forage re-
sources on these game ranges (e.q., Irrigation, ecosystem food supply,
breeding habitat, fire protectlion, erosion controf), which are

under the jurisdiction of the Fish and Wildl1fe Service. See 43

Fed. Reg. 19045, 19046 (May 3, 1978).

96/ In New Mexlco, supra, the Supreme Court at least Intimated that
minimum stream flows could be claimed for flsh and game sanctuaries
reserved within natlonal forests. See 16 U.S.C. § 694 (1970). How-
ever, the Court expressly refralned from reaching the question of what,
If any, water Congress reserved under that statute. New Mexlco, supra,
at 711, fn. 19.

97/ Exec. Order No. 8039, 3 CFR 447 (1938-1943 lomp.) (Kofa Game
Range, Jan. 24, 1939); Exec. Order No. 7509, 3 CFR 227 (1936-1938
Comp.) (Fort Peck Game Range, Dec. I, 1936); Exac. Order No. 8038,

3 CFR 446 (1938-1943 Comp.) (Cabeza Prleta Game ®ange, Jan. 25, 1939).
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E. Refuges Superimposed on Exlistling Withdrawals

The Executlve Branch has also reserved lands for refuge purpcoses within
areas previcusly withdrawn for power site, reclamation or other pur-
poses. These layered withdrawals were undertaken largely to mitigate
fish and wild!llfe Impacts resulting from development, In accordance
with the Fish and Wildlife Coordination Act, 16 U.S.C. § 661 et segq.

Pertlinent examples Include:

I. John Day Wildllfe Management Area -- "reserved
for the John Day Wlld!!fe Management Area of the
John Day Lock and Dem Project" (2 Corps of
Engineers Project). Public Land Order 4210,

32 Fed. Reg. 6643 (April 29, 1967).

2. Havasu Lake Natlonal Wildlife Refuge == "reserved
and set apart . . . as a refuge and breeding
ground for migratory birds and other wildllife
. « . [the land] reservation Is subject to
thelr use for the purposes of the Parker Dam
Project." Executlive Order 8647, 6 Fed. Reg.

593 (Jan. 25, 1941).

These refuges share the common feature of being subject to use under
ear|ler withdrawals.

| conclude that these refuges do obtaln reserved water rights for refuge
purposes (e.g., habltat malntenance, watering needs, efc.), carryling a
priority date as of the date of reservation for refuge purposes.

Super Imposed refuge reservations, such as the Havasu Lake National
_Wildlife Refuge, received reserved water rights In Arlzcna v. Callifornia,
373 U.S. 546, 601 (1963); 376 U.S. 340, 346 (1964). The factT that such
refuges are subject To another withdrawal Is a distinction without a
difference. Unlted States v. New Mexlco, supra, contlnued the fradi-
+1lonal rule of the reserved water rights doctrine that water is
Implicltly reserved to the extent necessary to fulfill The "speclfic"

or "direct" purposes of the reservation. Since the self-evident pur=
pose of these reservations was to create a refuge offering a measure of
protection to wildlife, these reservations would obtain reserved water
rights necessary for refuge management purposes under exlsting precedent.

F. Other Refuges, Wild!lfe Management Areas and
Waterfowl Production Areas CreaTed by Executlive
Order

In addition to refuges reserved In accordance with the Migratory Bird
Conservation Act or reserved on existing withdrawals, other components
of the Natlonal Wildll1fe Refuge System have been reserved by Executive
actlon. Pertlinent examples Include:
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|. Seedskadee Natlional Wildlife Refuge -- "reserved
for the Seedskadee Natlional Wildllfe Refuge."
Publlic Land Order 4834, 35 Fed. Reg. 8233
(May 26, 1970).

2. Sunnyslde Wild!life Management Area -- "reserved
for management In cooperation with the State of
Nevada Sunnyside Wild!lfe Management Area
. « « [under cooperative agreement] the State
of Nevada |s authorized to manage the with=
drawn lands for the conservatlion of -mall game
and waterfowl." Public Land Order 344[, 29
Fed. Reg. 12233 (Aug. 27, 1964). :

3. Glta Rlver Waterfow! Area =-- "reserved under
the jurisdiction of the Interlor Department
for use by the Arlzona Game and Flsh Commission
In connectlon with the Gila River Waterfowl
Area Project." Public Land Order 1015,
19 Fed.-Reg. 6478 (Oct. 7, 1[954).

| conclude that such public domain reservations for refuge, wildlife
management or waterfowl production purposes obtaln reserved water
rights necessary fo fulflill stated purposes. The prlority date for
these reserved water rights |s tThe date of reservation.

G. The Impact of the Refuge Recelpts Act, the
Refuge Recreatlon Act and the National Wildlife
Refuge Adminlstration AcT i

The Refuge Recelpts Act of 1935, 49 Stat. 383, 16 U.S.C. § 7I5s(f)
(1970), provides for the dlispesitlon of recelpts from varlous
actlvitlies (sale and lease of animals, timber, hay, grass, soll
products, minerals, shells, gravel, public accommodations) tThat
Congress recognized were carried out on refuges. Under the speciflc
purpose test of New Mexlco, supra, these uses would not be accorded
reserved water rights.

. The Refuge Recreatlon Act of 1962, 76 Stat. 653, 16 U.S.C. §§ 4601~
460k-4 (1976), provides a congressional directive that refuge

areas and flsh hatcherles be managed for public recreation where
compatible with the primary purposes for which such areas were
acqulired or establlshed. Slince such recreatlional uses are not

a speclflc purpose for establishing refuges and flish hatcherles,
recreatlonal uses would obtaln no reserved water rights under New
Mexico.
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As developed earller, the Natlional Wildlife Refuge Administration Act
of 1966, 16 U.S.C. §§ 668dd-668ee (1976), applles to:

all land, waters, and interests thereln
adminlistered by the Secretary as wlldllfe
refuges, areas for the protection and con-
servation of fish and wildllfe that are
threatened with extinctlion, wlldllife
ranges, game ranges, wlldllfe management
areas, or waterfowl production areas . . .

This Includes the areas discussed In subsectlions A=-F of sectlion VII.
While the Act does not appear to establish any new purposes for the
new Natlonal Wildlife Refuge System, this consolldating statute did
conflrm that public recreational use and accommodatlions are subsidlary
or secondary uses of wildlife refuges:

The Secretary Is authorlized, under

such regulations as he may prescribe,
to == |) permlt the use of any area
within the system for . . . public
recreatlon and accommodation and access
whenever he determines that such uses
are compatible with the major purposes
for which such areas were establlished

« « « (emphasis added) 98/

Thus, reserved water rights for publlc recreatlional use and accommoda-
tlons within the Refuge System would not be allowed under existing legal
precedent, since they are not direct purposes for reserving the land,
but rather allowable secondary uses. See Unlted States v. New Mexlco,
supra, at 30153.

H. Flsh Hatcherles Created Pursuant to Executlve Actlon

The Fish and Wildlife Service manages flsh hatcherles In addltlon to
the Natlonal Wildlife Refuge System. The publlc land orders reserving
such flsh hatcherles generally state that the areas are "reserved and
set apart . . . for fish-cultural purposes" or that the area Is "re=-
served for use . . . [as a] Flsh Cultural Statlon." See Public Land
Order 617, 14 Fed. Reg. 7295 (Dec. 6, 1949); Publlc Land Order 1941,
24 Fed. Reg. 6713 (Aug. 19, 1959). | am of the opinlon that these
publlc land orders reserved sufflclent unapproprliated water for

98/ 16 U.S.C. § 668dd(d) (1970).
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fish=-cultural purposes. Since flsh hatcherles generally lle at the
headwaters of streams, these largely non-consumptlive water uses should
not adversely affect other uses.

VII. NATIONAL WILD AND SCENIC RIVERS SYSTEM

The Wild and Scenic Rivers Act, 82 Stat. 906, 16 U.S.C. §§ 1271-1287
(1976), contains an express, though negatlvely phrased, assertion of
federal reserved water rights:

Deslignatlon of any stream or portion thereof
as a natlonal wild, scenic or recreatlonal
river shall not be construed as a reserva-
tlon of the waters of such streams for pur=-
poses other Than those specifled In this
chapter, or In quantities greater than neces-
sary to accomplish these purposes.99/

The legistative history of the Wild and Scenlc Rlvers Act emphasizes
the congressional Intent to reserve unapproprliated waters necessary
to fulflll the Act's purposes. In explaining the conference report
on the Senate flcor, Senator Gaylord Nelson, a principal sponsor and
floor manager of the bill In the Senate, read the following sectlionat
analysls:

22/ § 12(c) of the Act, 82 Stat. 917, 16 U.S.C. § 1284(c) (1970)
(emphasis added). The preceding subsectlion, 16 U.S.C. § 1284(b), pro-
vides:

Nothing In thls chapter shall constitute an
express or Implled claim or denial on the
part of the Federal Government as to
exemptlion from State water laws.

The meaning of thls provision Is difflcult to discern, especlally In
light of Congress' express Invocation of the reserved water rights
doctrine In the next subsectlon. Even wlthout considering sectlon
1284(c), no conslistent reading of this provision appears possible.
Glving lliteral effect to the "no Imptled ctalm . . . as to exemptlion
from State water laws" phrase, denles the llteral effect of the

"no express or Implled . . . denlal . . . as to exemptlion from

State water laws" phrase, and vice versa. There Is no clarlfying
legislative history. | therefore must conclude that the provislon Is
a non sequitfor roughly designed to preserve the status guo of federal-
state relations In water law "under established principles of law,"
Including the reserved water rights doctrine. 16 U.S.C. § 1284(b).
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Enactment of the bl!!l would reserve to
the United States sufficlent unappro-
priated water flowing through Federal
lands Involved to accomp!ish the pur=
pose of the leglslation. Specifically,
only that amount of water will be
reserved which Is reasonably necessary
for the preservatlon and protection of
those features for which a particular
river |Is deslignated In accordance with
the bit1.100/

Thus, the Intent to reserve unappropriated waters at the time of river
designation Is clear and the remalning question Is the scope of the re=-
served water right. The previously quoted excerpt suggests that the
scope question Is to be resolved by examining the purposes of the Act,
limited by protecting those features which led to a particular river's
designatlon. The purposes of the Act were to Implement the pollcy
section (see 16 U.S.C. § 1272 (1970)), which reads In pertinent part:

IT Is hereby declared to be the policy

of the United States that certain selected
rivers of the Natlon which, with thelr
Immediate environments, possess out-
standingly remarkable scenic, recrea-
tlonal, geologlc, fish and wildllife,
historlec, cultural, or other simllar
values, shall be preserved In free-
flowing conditlon, and that they and

thelr immediate envircnments shall be
protected for the beneflt and enjoy-

ment of present and future generatlons.!01/

It Is my opinlon that the extent of the water reserved ls the amount
of unapproprliated waters necessary to protect the particular aesthetlc,
recreational, sclentiflc, blotlc or historlic features ("values") which
led to the river's Inclusion as a component of the Natlonal Wild and
Scenlc Rlvers System, and to provide publlc enjoyment of such values.

The required congressional reports for additions to the System will be
a frultful source for determining which features led to the river's

100/ 114 Cong. Rec. 28313 (Nov. 26, 1968); see also |14 Cong. Rec.
26494 (Sept. 12, 1968); 13 Cong. Rec. 21747-48 (Aug. 8, 1967);
S. Rep. No. 491, 90th Cong., Ist Sess. 5 (1967).

101/ 16 U.S.C. § 1271 (1970).
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designation and, hence, the volume of Instream flow and consumptive
use Intended to be reserved. See 16 U.S.C. § 1275 (1970). For these
later added natlonal wlld and scenic rivers, 1t appears that the date
Congress formally declares the river to be a wild and scenic river
pursuant to 16 U.S.C. § 1274, and not the date of study pursuant to
16 U.S.C. §§ 1275-1276, would be the prlority date for reserved water
rights, unless Congress provides otherwlse.!02/

The argument that rlver designation entalls the reservation of the
entire flow of system component rivers In all cases Is untenable In
tight of the Act's tegistative history. The leglstative history Indlca-
tes that private partles !lkely could obtaln consumptive water rights
subsequent to river designation.

I+ follows that all unappropriated and
unreserved waters [following the reserved
water right accompanying river desligna-
t+lon] would be avallable for appropriation
and use under state law for future de-
velopment of the area.|03/

Therefore, 1t Is clear that river designation does not automaticallty
reserve the entlire unappropriated flow of the river and an examination
of the Indlvidual features which led to each component river's designa-
tlon must be conducted to determine the extent of the reserved water
right.

Vill. NATIONAL WILDERNESS PRESERVATION SYSTEM

Under the Wllderness Act of September 3, 1964, 78 Stat. 890, 16 U.S.C.
§ 1131, et seq. (1970), Congress has designated wllderness areas on
lands managed by Interlor agencies; e.g., Bandeller Wilderness,
Bandeller Natlonal Monument, New Mexico (deslignated Oct. 20, 1976);
Black Canyon of the Gunnlson Wllderness, Black Canyon of the Gunnison
Natlonal Monument, Colorado (designated Oct. 20, 1976); Medicine

Lake Wilderness, Medlclne Lake Natlonal Wildlife Refuge, Montana
(deslignated Oct. 19, 1976); Point Reyes Wilderness, Polnt Reyes
Natlonal Seashore, Californla (designated Oct. 18, 20, 1976). Wil-
derness area designatlion Is undertaken for the purpose of preserving
and protecting wllderness In Its natural conditlon without permanent

102/ See 113 Cong. Rec. 2147-48 (Aug. 8, 1967).

103/ 114 Cong. Rec. 28313 (Nov. 26, 1968); see also |14 Cong. Rec.
26594 (Sept. 12, 1968).
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Improvements or human habltatlon, to fulflil! publlc purposes of recreatlion,
scenlc, sclentiflc, educational, conservation, and historic use.|04/

| conclude that formally designated wilderness areas recelve reserved

water rights necessary to accomp!ish these purposes.

The uses which may be made of water reserved under the purposes stated
In the Wllderness Act are restricted to the maintenance of minimum
stream flows and lake levels (e.g., for scenlc appreciatlion and primi=-
tive water-borne recreation), and water requlired for ecological mainte-
nance (e.g., evapot.anspiration for natural communities, willdllife
watering, fire fighting). Reserved water rights may not be claimed for
motor boating or other Intensive commerclal recreatlonal development
within wilderness areas, since such uses are not among the purposes of
wllderness deslignation. See 16 U.S.C. §§ II31(c), 1I33(c). Thus, re-
served water rights In wllderness areas will not have significant Impact
on present or future downstream appropriators.

Two additional provisions of the Wllderness Act deserve dlscusslion
because of thelr effect on the judiclal rule of construction Implyling
the reservation of water upon the creatlon of federal reservations.

See Cappaert and Mew Mexlco, supra. Flrst, as far as NPS and FWS areas
are concerned, It Is clear that wilderness designatlions establish
purposes for the creation of the reservatlions; l.e., designation as
wilderness does more than merely authorlize secondary uses entallling

104/ The Wllderness Act contalins several congressional statements of
purpocse for the Natlonal Wilderness Preservatlon System. Under |6
U.S.C. § [I31(a), wllderness areas are deslgnated for the purpose of
"preservatlon and protectlon In thelr natural condition . . . To secure
for the American people of present and future generatlons the beneflts
of an endurlng rescurce of wllderness." Wllderness Is deflned by

16 U.S.C. § tI3l(c) to be "an area where the earth and Its community
of llfe are untrammeled by man, where man is a visitor who does not
remaln," and Is further deflned to Include an area "retalning Its
primeval character and Influence, without permanent Improvements or
human habitatlion . . . [which] has outstanding opportunities for soll-
tude or a primitive and unconfined type of recreation . . . [and]

may also contaln ecologlcal, geological, or other features of sclen-
ti1flc, educatlional, scenlc, or hlstorical value." Flnally, 16 U.S.C.
§ 1133(b) provides that "wllderness areas shall be devoted to the
publlc purposes of recreatlonal, scenlc, sclentlflc, educationatl,
conservation, and historical use."
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no reserved water rights.!05/ Second, similar o my conclusions con-
cerning ldentical language In the Wild and Scenic Rivers Act and Natlonal
Wildlife Refuge Administration Act, | do not view the provision of

16 U.S.C. § 1133(d)(7) 106/ as undercutting the Implied reserved water
rights doctrine. Rather, the provision Is Intended to continue the
applicatlion of then-existing principles of federal-state relations In
water law, which Includes the reserved water rights doctrine.

105/ This reading of the Wilderness Act Is confirmed by 16 U.S.C.
§1133(a), which provides that the:

purposes of thls chapter are hereby declared
+o be within and supplemental to the purposes
for which natlonal forests and units of the
natlonal parks and natlonal wildlife refuge
systems are established . . . . (emphasls
added).

By statling that Wllderness Act purposes are "within" existing area pur-
poses, this forecloses any argument that wllderness area designation

Is subslidlary to other management ob jectlives. Cf. United Stafes v.
New Mexlco, supra, 438 U.S. at 713-I5.

106/ The provision provides:

Nothing In thls chapter shall constitute
an express or Impllied claim or denial on
the part of the Federal government as

to exemption from State water [aws.

This language cannot reasonably be construed to prevent reserved water
rights from belng created by wllderness area designation. The ldentlical
language was used four years later In the Wild and Scenic Rlvers Act,
where Congress went on to Invcke the reserved water rights doctrine.
See 16 U.S.C. § 1284(b) and (c). Rather, by not constituting elther

a new clalm or a new denlal or exemptlon from state water law, | am

of the opinlon that Congress Intended to continue the status guo which
allows for the creatlon and assertlon of reserved water rights on lands
withdrawn and reserved under the Wllderness Act. See discussion In

fn. 99, supra.
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I1X. LANDS ADMINISTERED BY THE BUREAU OF RECLAMATION

The Bureau of Reclamatlon administers targe Irrigation projects In the
|7 Western States and the Unlted States owns the lands upon which the
dams, diverslon works and other supporting facllitles are located.
These projects have been constructed pursuant to the authority granted
by Congress In the Reclamatlion Act of 1902,107/ and amendatory and
supplementary reclamation laws.

Sectlon 8 of the Reclamatlion Act of 1902,108/ provides that

nothing In this Act shall be construed
as affecting or Intending to affect or
to In any way Interfere with the laws of
any State or Territory relating to the
control, approprlatlion, use, or distribu=-
tion of water used in Irrigation . . .
and the Secretary of the Interlor, In
carrylng out the provislions of this

Act, shall proceed In conformity with
such laws.

This section has been Interpreted by the courts as requiring the Unlited
States to apply, pursuant to state law, for water rights needed for

any proposed Bureau of Reclamation project. In Callfornia v. United
States, supra, 438 U.S. at 675, the Court held that

Sectlon 8 . . . requires the Secretary
to comply with state law In the "control,
appropriation, use, or distributlion of
water" . . . [and] the Reclamation Act
of 1902 makes It abundantly clear that
Congress Intended to defer to the sub-
stance, as well as the form, of state
water law.

The Court concluded by statling that

the Secretary should follow state law
In all respects not directly Incon=
slstent with these [congresslonal]
directives. 1d. at 678.

107/ 43 U.S.C. § 372, et seq.
108/ 43 U.S.C. § 383.
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It Is my opinlon that sectlon 8 of the 1902 Reclamatlon Act clearly
prohiblts the Bureau of Rectamatlion from claiming any reserved water
rights for any reclamatlion project unless the terms of any project
authorlzatlon subsequent to 1902 can falrly be read to provide for

a reservation of water.!09/ | know of none, but have not reviewed
the multltude of post-1902 reclamation laws In sufficlent detall to
say with absolute confldence that none were Intended.

X. APPROPRIATION OF WATER RIGHTS BY THE UNITED STATES ON LANDS
ADMINISTERED BY THE BUREAU OF LAND MANAGEMENT, BUREAU OF
RECLAMATION, NATIONAL PARK SERYICE AND FISH AND WILDLIFE
SERVICE ‘ '

Having completed the review of the principal reserved water rights
the agencles of this Department may ctaim, | now return to bulld on
the dlscussion set forth In parts || and ||| B above, pp. I=ll, 14-16,
concernlng the acgquisition of non-reserved water rights by agencles

of thls Department.

A. BLM Non-Reserved Water Rlghts

Throughout the history of this Natlon, the publlic lands and the re-
sources thereon have generally been adminlstered for ultimate disposi-
tlon as Congress has determined to be In the natlonal Interest.
Congress has generally provided that the beneficlarles of the land
grants =-- such as miners, homesteaders, rallroads =-- would them-
sefves acquire the water rights needed to develop the lands granted
and the resources thereon pursuant to state law.ll10/ The United States
has never clalimed water rights for these ultimate benefliclaries of
disposed publlc domain lands (except In the [Imited situations where
Congress has speciflcally provided for the reservatlon of water such
as In springs and water hotes for use on adjolining tracts of public
and private {ands).

109/ See also 32 1.D. 254 (1903), holding that a proposed with=
drawal of lands and waters In contemplation of a federal recla=-
matlion project would be Ineffectlve To reserve waters because
section 8 of the Reclamation Act generally requires reclamation
project water rights to be obtained In accordance with state

law. Broader statements In that opinlon concerning the general
authorlty of the Unlted States to reserve waters to carry out
purposes of federal reservatlions are plainlty Inconsistent with
subsequent declslons of the Supreme Court, and are therefore over-
ruled to the extent Inconsistent with this opinlon.

110/ See, e.g., Desert Land Act, supra, pp. 5=Il; U.S. v. New Mexico,
supra, at 702, fn. 5.




SRP10329

Congress has In other Instances, however, provided that publlc domain
lands wll!l be retained by the Unlted States and managed for particu-
lar purposes. The Taylor Grazing Act, supra, and FLPMA, supra, are
the major statutes providing for such retentlon of lands and providing
for multipie-use, sustained yleld management of the public domaln.
While, as | dlscussed earller, these acts do not create reserved water
rights In the Unlted States, the management programs mandated in these
acts require the appropriation of water by the Unlted States In order
to assure the success of the programs and carry out the ob jectlives
established by Congress.

My predecessors have held that the BLM has the right fo make use of
unapproprlated water on the public domain to fulflll these management
ob jectives without belng IImited by the substantive contours of
appropriation as defined In the varlous state water laws. In a 1950
oplnion, !/ Sollcitor White found that thls Inherent power of the
United STaTes had been exerclsed under the Taylor Grazing Act.112/
He observed: €

As the owner of unappropriated non-navigable

water on the publlic domain, the United States

may exerclse all powers of ownershlp over such

water. |t may wlthdraw such water generally

from private appropriation, as was done In the

case of springs and water holes by the Executive

order of April 17, 1926, or It may simply make

the water In a particular case unavailable for

private appropriation through taking I+ and

using It. No speciflc form of reservation of

water |Is required. Of course, before an officer

of the United States can effectively act to

exerclse the ownership of the Unlted States

In unappropriated non=navigable water on public

land, he must have the proper authorlity to do

so. In sectlon 2 of the Taylor Grazing Act

(43 U.S.C., 1946 ed., sec. 315a), the Secretary

of the Interlor has been directed to "make pro-

vision for the protection, administration, regu-

lation, and Improvement" of grazing dlstricts,

and to "do any and all things necessary to

111/ Sol. Op. M=33969 (Nov. 7, 1950), "Compl|lance by the Department wlith
State Laws Concerning Water Rights."

112/ 43 U.S.C. § 3152 et seq.
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accomp! Ish the purposes of this Act and to

Insure the objects of such grazing districts,
namely, to regulate thelr occupancy and use,

to preserve the land and Its resources from
destruction or unnecessary Injury, to provide

for the orderly use, Improvement, and development
of the range * * *" (emphasis added).

Sectlon 10 of the act, as amended (43 U.S.C.,
1946 ed., sec. 3151), provides that 25 percent
of the money received under the act shaltl be
avallable, when approprliated by Congress, for
expendlture by the Secretary of the Interior
"for the constructlion, purchase, or maintenance
of range Improvements." In addiflion, sectlion

4 of the Taylor Grazing Act (43 U.S.C., 1946 ed.,
sec. 315¢c) specifically provides that reservoirs
and other Improvements necessary to the care

and management of livestock for which grazing
permits have been Issued may be constructed

on publlc lands within grazing districts under
permits Issued by the Secretary.

It Is my opinlon that these statutory provislions

> glve the Secretary of the Interlor broad authority
to develop the unappropriated non-navigable waters
on the publlc domaln within grazing districts
and to make such waters avallable for use by
the pubtlic for stock-watering purposes. In the
exerclse of this authority, It ls noT necessary
that the Secretary make a formal reservation of
the water; It Is sufflclent that he (or his
authorlzed representative) exerclse such dominion
and control over the water as to Indicate that It
Is belng reserved for public use and Is being
withdrawn from private appropriation.

| am of the oplinlon that Sollclitor White's comments concerning "owner-
ship" of the unapproprlated water on the publlc domaln are overly
broad and Irrelevant to the right of the United States to make use

of such water, and | dlsavow them to the extent Inconsistent with

this opinlon. As Is the case of "ownership" of wild animals, concepts
of "ownershlp" of unapproprlated waters are not determinative In
federal-state relatlons In non-reserved water rights. See Hughes v.
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Ok tahoma, S. Ct. No. 77-1439 (April 24, 1979).113/ What matters Is

that Congress, with few exceptlons, has not authorlzed Interlor agencies
to transform any Inchoate federal "ownershlip" of unappropriated waters
Into a federal water management system for private water rights competing
with state systems, but rather has directed private partles to seek

water under state law. See pp. 4-10, supra. However, | agree with and
reaffirm Sotlcltor White's concluslon that by congressional directlves

to administer federal lands for particular management ob jectlves, Interior
agencles have the right to appropriate and make benefliclal use of un=-
appropriated water on the various federal tands for congresslionally=-
authorlzed manage.ent programs.

Sollcltor White's further conclusion that mere exerclse of "dominlon
and control over the water" on the publlic domalin by the Unlted States
causes the water to be "reserved for publlic use," and "withdrawn from
private appropriation," without further action, Is Inconsistent with
my concluslon reached earller concerning the need to comply with
state law to the greatest practicable extent, and | thereby over-
rute It.114/

113/ That Is, water rights In the arld West are generally consldered
"usufructuary;" l.e., based on a right to use water rather than
"ownership" of the corpus of the water. See generally R. E. Ctark
and C. 0. Martz, "Classes of Water and Character of Water Rights

and Uses," In R. E. Clark | Waters and Water Rights, ¢ 53.2 (1967).

114/ See pp. 15-18, supra. Two earller Sollcitor's Opinlons also
deserve mentlon. They were 55 |.D. 37!; 55 |.D. 378 (1935), Issued
shortly after the Supreme Court's declislon In Californla Oregon
Power Co., supra, and ten years before the United States Took The
position before the Supreme Court In Nebraska v. Wyoming, supra,
that the Federal Government retained Title to all unapprepriated
non-navigable water on the public domain. In the flrst, Sollcitor
Margotd suggested that apptlcation might be made to the state for
certaln water rights In flowing streams sub ject to appropriation
and dlversion above or below a federal reservation, to afford
"greater security" to the federal right, and to allow these rights
to be Incorporated Into the state system. 55 |.D. at 375, 378. In
the second opinlon, the Sollcltor held that the Unlted States must
apply to the state to obtain rights to use underground water

made avallable by wells drilled on unreserved, public domaln lands.
Read together with Solicitor White's 1950 opinlon, (which does not
mentlon the eartler opinions), they 1!lustrate the uncertalinty

that has abounded In thils area of law. | overrule each of them
Insofar as they are Inconsistent with the concluslons expressed

In this oplinlen.
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In 1976, Congress passed the Federal Land Policy and Management Act
115/ which reversed the historlic pollcy of favoring general disposal
of the public lands, and directed that, In general, they be retained
In federal ownership and managed for the varlous resource uses and
values they have. Sectlon 102 of FLPMA, 43 U.S.C. § 170!, summarlzes
thls management phllosophy:

(a) The Congess declares that 1t Is the pollcy
of the United States that ==

(1) the publlc lands be retalned In Fe deral
ownershlp, unless as a result of the land use
planning procedure provided for In this Act,
It Is determined that disposal of a particular
parcel will serve the natlonal Interest;

(2) the natlonal Interest will be best
reallized iIf the publlc lands and thelr re-
sources are perlodical ly and systematicallv
Inventorled and thelr present and future use
Is projected through a land use planning pro-
cess coordinated with other Federal and State
planning efforts;

1 3 NEIT®

(7) goals and ob jectlves be establlished by

law as guldelines for publlic land use planning,
and that management be on the basis of multiple
use and sustalined yleld unless otherwlse speclfled
by law;

(8) the publlic lands be managed In a manner
that will protect the quallty of sclentliflic, scenlc,
historical, ecological, environmental, alr and at-
mospherlc, water resource, and archeologlcal values;
that, where appropriate, will preserve and protect
certain publlic lands In thelr natural condltlion;
that will provide food and habltat for fish and
wildlife and domestic animals; and that will pro-
vide for outdoor recreation and human occupancy
and use . . . ;

115/ 43 U.S.C. § 1701 et seq.
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(Il) regutations and ptan for the protection
of publlic land areas of critical environmental
concern be promptly developed;

(12) the publlic lands be managed In a manner
which reflects the Natlon's need for domestic
sources of minerals, food, timber and flber.

As part of the management of the public domaln tands for multipte use,
water Is of necessity required to carry ocut the congressional mandate
expressed in FLPMA and other laws. As | have noted, part of that
mandate In FLPMA Is a maintenance of the status quo ante In the re-
tatlonship between the states and the Federal Government on water.
Sectlon 70t(g), 43 U.S.C. § t70t(g). The status quo Is a recognition

of exlsting laws and practices, and thus aflows for (a) the contlinued
appropriation of unappropriated non-navigable waters on the publtic domain
by private persons pursuant to state law, as authorlized by the Desert
Land Act, (b) the right of the United States to use unapproprlated

water for the congresslionally-recognized and mandated purposes set forth
In leglslaticn providing for the management of the publlc domain, and
(c) application by the United States To secure water rights pursuant

to state law for these purposes. Prior to FLPMA, these purposes were,
as Sollcltor White dlscussed, primarily those expressed In the Taylor
Grazing Act and related laws. It Is my opinlon that In FLPMA, Congress
authorized the United States to appropriate unappropriated water
avallable on the publlc domain as of October 2I, 1976, to meet the

new management ob jectives dictated in the Act. Two speclific examples
follow:

I. Water for such consumptive uses as recreatlonal
campgrounds, timber production, and |lvestock

grazing

Unappropriated water which Is needed by the BLM to carry out Congress'
management directives In FLPMA, the Taylor Grazing Act, the 0&C Act,

and other statutes which | have determined In thils opinion do not create
reserved water rights may be appropriated by the BLM In accordance

with this opinlon. These purposes are dlverse and found In several
statutes, and need not be repeated here.

2. Instream flows and other non-consumptive uses.

FLPMA requires BLM to manage the public domaln lands for "multipte
use" and dlctates that the land-use plans to be develcped for the
publlc lands Include provisions for the protection and enhancement of
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such things as fish and wildlife resources and scenic values.!16/ |f
Congress' management directlives are to be effectlively carried out,
water Is required for human and fish and wildlife consumption at such
places as recreation areas, concesslon operations, wildllife watering
and feeding areas, and for non-consumptive uses to maintaln such things
as flsh and wildlife habltats, scenic values, and areas of critical
environmental concern.

B. Bureau of Recltamation

All water needed by the Bureau of Reclamation to cperate and maintain
Its reclamation projects must, by express congressional enactment, be
acqulired pursuant to state taw, unless Congress has provided other-
wise. 43 U.S.C. § 383, Callfornia v. United States, 438 U.S. 645
(1978). é

C. Approprlation of Water on Lands Adminlstered
by the National Park Service

The Natlional Park Service may appropriate water to fulfill any
congressional ly-authorlzed functlon for Natlonal Park System areas.
These congressionally=authorized uses Include consumptive and non=-
consumptive water uses actually used:

t. *to conserve the scenery, natural and historic objects, and
wildlife and to provide for public enjoyment of the same In National
Park System areas, as authorized by 16 U.S.C. § | (1970) (e.g. uses
outtined In Part Y above);

2. In concesslon operatlions providing for public use and enjoy=-
ment of Natlonal Park System areas, as authorized by (6 U.S.C. §§ 3,
I7(b), 20 (1970);

3. In the constructlon and maintenance of rights-of-ways in
Natlonal Park System areas, as authorized by 16 U.S.C. § 5 (1970);

4. In construction and maintenance of airports in Natlonal
Park System areas, as authorized by 16 U.S.C. § 7a (1970);

5. In the constructlon and malntenance of roads and tralls In
Natlonal Park System areas, as authorized by 16 U.S.C. § 8 (1970); and

116/ See, e.q., sectlon 102(a)(8) of FLPMA, which refers to management
with consideration glven to "fish and wildtife habitat," land In its
"natural conditlon," and "outdoor recreatlon;™ 43 U.S.C. § 1701(a)(8);
sectlion 103, which defines "areas of critical environmental concern,"
"multipte use" and "princlpal and major uses," with reference to, among
other things, flish and wildlife, recreation and natural scenic and scien-
tiflc values; 43 U.S.C. § 1702(a), (¢), (l); and "rehabl!lltatlon, pro-
tectlon and Improvements" including "water develocpment and fish and
wildlife enhancement;" 43 U.S.C. § 1751(b)(I).
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6. In carrying out varlous miscellaneous authoritles, e.g.,
16 U.S.C. §§ ta=2, 16 and 17j-2 (1970), and the enabling legislation
for Indlvidual areas of the Natlonal Park System.

D. Approprfaflon of Water on Lands Adminlstered
by the Flsh and Wildlife Service

The Fish and Wildlife Service may appropriate water to fulflll any
congresslonal ly-authorized use of Natlonal Wildlife Refuge System areas
and other areas under FWS jurisdictlon. The congressionally=authorized
uses Include cons mptlve and non-consumptive uses actually used:

I. to conserve flsh and willd!ife and thelr habltat, as authorlized
by 16 U.S.C. § 668dd (1970) and Indlvidual statufes, executlve orders,
etc., establishing wildlife refuges, game ranges, bird preserves, etc.
(e.g., uses outlined In Part VI above);

2. to provide publlic accommodation and recreatlonal use of the
Natlonal Wildlife Refuge System, as authorized by 16 U.S.C. §§ 460k,
460k=1, 668dd(b)(l), 668dd(d)(l) (1970);117/

3. In constructlion and malntenance of easements, as authorlzed
by 16 U.S.C. § 668dd(d)(2) (1970);

4. In managing timber, range, agricultural crops, and animatls,
as authorized by 16 U.S.C. § 7151(b)(1970); and

5. In carryling out Natlonal Wildllfe Refuge System uses estab-
lished In an indlvidual System component's enabling tegislation.

CONCLUS [ON

In this opinlion, my staff and | have engaged In a review of the law
relating to reserved and non-reserved water rights which may be clalmed
by the Important land management agencles of this Department. The
basic tegal framework for the assertion of such rights Is In some cases
clearly established and In other cases not. When faced with the tatter,
we have been forced to reach conclusions which represent our best judg-
ment about what Congress has Intended in tight of appllicable judiclal
guldance, targely In dicta.

117/ | do not belleve that the provision of 16 U.S.C. § 668dd(1),
"[nJothing In this Act shall constitute an express or Implled claim

or denlal on the part of the Federal Covernment as to exemptlion from
state water laws," In any way prohiblts the acqulsition of appropriative
water rights for NWRS areas. By not constituting a clailm or denlal to
exemptlon from state water taw, thls Act preserves the status quo.

See notes 99, 106, supra, pp. 58, 62,
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Having Issued this opinion, the Important remaining Issues In this
sensitive area will be In the appllication of individual laws, regu-
latlons, and other executlve actlons to specliflc factual clrcumstances.
The principal problem facing agencles In this context Is the task of
proceeding as raplidly as funds witl permit with an Inventory of present
water uses and needs. Thls Information will enable this offlce (iIn
consultatlion with the Justice Department as required where titligation
has been filed) Yo determine what steps are required In each case to
establlish for the record our entitlement to a flrm water supply for

our identifled uses and needs.

This Department's most extenslve experlence with the recordation and
adjudicatlon of Its water rights has been in Colorado Water Divisions

4, 5 and 6 (see p. 12, note 19; p. 24, note 33; p. 33, noTe 60; p. 44,
note 88; pp. 48, 50, supra). The result of these proceedings to date
has been the granting of most (but not all) of Interlor agency claims;
however, this has not resulted In displacement of private rights to

any degree. In reviewing these cases, Dean Trelease has recent!ly agreed
that no state or private water user has shown that the United States

has destroyed a private right by the assertlon of a reserved water

right and went so far as to suggest that the approved ctaims are minimal
compared fo the total flow of the flve rivers.!18/ While this result
may not always obtain, we think 1t may be typlcal.

Once reserved rights are quantifled, we fully expect that future water
rights claims for agencies of this Department will be based largely on
appropriation of unapproprliated water to meet exlsting and future
congressional directives regarding tand management. Such appropriations
do not threaten water rights previously estabtished under state law.
Thus If the Department's agencies can proceed promptly to quant!ify thelr
reserved rights, there Is ampte room to foresee greater certainty and
tess antagonism between the states and the Federal Government over

these Issues.

This oplnion was prepared with the assistance of John D. Leshy,
Assoclate Sotlcltor for Energy and Resources; Gary Flsher, Speclal
Asslistant to the Asscciate Sollcltor for Energy and Resources; James
D. Webb, Associate Soticltor for Conservation and Wildlife; Tom
Lundquist, Sharon Altender, and William Garner, attorneys In the
Divislon of Conservation and Witdlife; John Little, Jr., Reglonatl
Solicltor--Denver; Reld Nellson, Reglonal Sollcltor--Salt Lake Clty;

118/ Trelease, "Federal Reserved Water Rights Since PLLRC," 54 Denver
. J. 473, 487-92 (1977); see atsc Corker, "A Real Llve Problem or

Two for the Wanlng Energles of Frank J. Trelease," 54 Denver L. J.
499, 504 (1977).
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Charles Renda, Reglonal Sollcltor--Sacramento; James Turner, office of
the Reglonal Sollcltor==Sacramento; Jean Lowman, Reglonal Sollcitor--
Portland; and Willlam Swan, office of the Fleld Sollcltor=--Phoenix.

SOLICITOR





