
Dated as o.fNovember 1,2012

AMENDED AND RESTATED
WHITE MOUNTAIN APACHE TRIBE WATER RIGHTS

QUANTIFICATION AGREEMENT

TABLE OF CONTENTS

1.0 Recitals 2
2.0 Definitions 3
3.0 Exhibits 16
4.0 White Mountain Apache Tribe Water Rights 22
5.0 Surface Water 27
6.0 Groundwater 32
7.0 CAP Water 33
8.0 Allocation of WMA T Depletions of Water from the 41

Salt River Watershed
9.0 Terms and Conditions of Future WMAT CAP Water 42

Lease Agreements
10.0 WMA T CAP Water Lease Agreements 44
11.0 Measurement and Calculation of Diversions and of 48

Depletions of Water
12.0 Waiver and Release of Claims 58
13.0 Federal Appropriations and Local Contributions 71
14.0 Confirmation of Rights 72
15.0 WMAT Water Code 85
16.0 Other Provisions 87
17.0 Execution Blocks 97



Dated as of November 1,2012

AMENDED AND RESTATED WHITE MOUNTAIN APACHE TRIBE WATER
RIGHTS

QUANTIFICATION AGREEMENT

This Amended and Restated White Mountain Apache Tribe Water Rights Quantification

Agreement, dated as of November 1, 2012, amends and restates the White Mountain

Apache Tribe Water Rights Quantification Agreement dated January 13,2009 in

accordance with Section 309(d)(l)(A)(i) of the White Mountain Apache Tribe Water

Rights Quantification Act of2010, P.L. 111-291, Title II, 124 Stat. 3064, 3073 (2010),

and is entered into among the United States of America; the State of Arizona; the White

Mountain Apache Tribe; the Salt River Project Agricultural Improvement and Power

District; the Salt River Valley Water Users' Association; the Roosevelt Water

Conservation District; Arizona Water Company; the Arizona Cities of Phoenix, Mesa,

Tempe, Chandler, Glendale, Scottsdale, Avondale, Peoria and Show Low; the Arizona

town of Gilbert; Buckeye Irrigation Company; Buckeye Water Conservation and

Drainage District; and the Central Arizona Water Conservation District.

1.0 RECITALS

1.1 Proceedings to determine the nature and extent of the rights to water of the

White Mountain Apache Tribe, its Members, the United States, and other claimants are

pending in the Gila River Adjudication Proceedings and the Little Colorado River

Adjudication Proceedings.

1.2 Recognizing that final resolution of these pending proceedings may take

many years, entail great expense, prolong uncertainty concerning the availability of water

supplies, and seriously impair the long-term economic well-being of all Parties, the White

2



Dated as of November 1,2012

Mountain Apache Tribe, its neighboring non-Indian communities and other Arizona

water users have agreed to permanently quantify the water rights of the White Mountain

Apache Tribe, its Members and the United States acting in its capacity as trustee for the

White Mountain Apache Tribe and its Members as provided in this Agreement and to

seek funding, in accordance with applicable law, for the implementation of this

Agreement.

1.3 In keeping with its trust responsibility to Indian Tribes and to promote

tribal sovereignty and economic self-suffciency, it is the policy of the United States to

wherever possible quantify water rights claims of Indian Tribes without lengthy and

costly litigation.

NOW, THEREFORE, the Parties agree as follows:

2.0 DEFINITIONS

For purposes of this Agreement, the following terms shall have the meanings set forth

below:

2.1 "Active Conservation Capacity" shall mean that portion of the capacity of a

reservoir that may be used to Divert Water or operated to release Water for irrigation,

power, M&I, or other Water Diversions.

2.2 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of20l0, P.L. 111-291, Title II, 124 Stat. 3064, 3073 (2010), a

copy of which is attached as Exhibit 2.2.

2.3 "AFY" shall mean acre-feet per Year.
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2.4 "Agreement" shall mean: (1) the Amended and Restated White Mountain Apache

Tribe Water Rights Quantification Agreement dated as of November 1, 2012, which

amends and restates the White Mountain Apache Tribe Water Rights Quantification

Agreement dated January 13,2009 in accordance with Section 309(d)(l)(A)(i) of the Act;

and (2) any amendment or exhibit (including exhibit amendments) to the Agreement that

are (i) made in accordance with the Act, or (ii) otherwise approved by the Secretary.

2.5 "Arizona Water Banking Authority" shall mean the Arizona Water Banking

Authority, formed pursuant to A.R.S. §§45-2401 et seq.

2.6 "Arizona Water Company" shall mean the Arizona corporation of that name, its

subsidiaries and affiliates.

2.7 "Available CAP Supply" shall mean for any given Year all Fourth Priority Water

available for delivery through the CAP System, Water available from CAP dams and

reservoirs other than Modified Roosevelt Dam, and return flows captured by the

Secretary for CAP use.

2.8 "AWSA" shall mean the Arizona Water Settlements Act, P.L. 108-451,118 Stat.

3478 (2004).

2.9 "Buckeye Irrigation Company" shall mean the corporation of that name organized

under the laws of the Arizona Territory in 1907.
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2.10 "Buckeye Water Conservation and Drainage District" shall mean the entity of that

name that is a political subdivision of the State and an irrigation district with the power of

drainage organized under the laws of the State.

2.11 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the

Colorado River Basin Project Act (43 U.S.C. § i 521 et seq.).

2.12 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

2.13 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that tenn is used in the CAP Repayment Stipulation, with the United

States for delivery of water through the CAP System.

2.14 "CAP Fixed OM&R Charge" shall mean 'Fixed OM&R Charge' as that term is

defined in the CAP Repayment Stipulation.

2.15 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

2.16 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

2.17 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural

priority water.
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2.18 "CAP Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance and replacement of the CAP System.

CAWCD is the CAP Operating Agency at the time of execution of this Agreement.

2.19 "CAP Pumping Energy Charge" shall mean the 'Pumping Energy Charge' as that

term is defined in the CAP Repayment Stipulation.

2.20 "CAP Pumping Energy Costs" shall mean 'Pumping Energy Costs' as that term is

defined in the CAP Repayment Stipulation.

2.21 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and CAWCD for Delivery of Water and Repayment of Costs of the CAP,

numbered 14-06-W-245 (Amendment No. 1), and dated December 1,1988; and (2) any

amendment to, or revision of, that contract.

2.22 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on

November 21,2007, in the United States District Court for the District of Arizona in the

consolidated civil action styled Central Arizona Water Conservation District v. United

States. et al., and numbered CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-

EHC.

2.23 "CAP Subcontract" shall mean a long-tenn subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water

Conservation District for the delivery of water through the CAP System.
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2.24 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long term subcontract, as that term is used in the CAP Repayment Stipulation, with the

United States and the Central Arizona Water Conservation District for the delivery of

water through the CAP System.

2.25 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the Hayden-

Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D);

and (F) any extension of, addition to, or replacement for a feature described in any of (A)

through (E).

2.26 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

2.27 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment

Contract.

2.28 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

2.29 "CSIF" shall mean the "CAP/SRP Interconnection Facility" that connects the

Hayden-Rhodes Aqueduct of the CAP System to SRP's Water delivery system.

2.30 "Depletion" or "Deplete" shall mean the amount of Water Diverted less return

flows to the Salt River or Little Colorado River Watershed from which it was Diverted.
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2.31 "Diversion" shall mean the act of Diverting.

2.32 "Divert" or "Diverting" shall mean to receive, withdraw or develop and produce

or capture Groundwater, Surface Water, CAP Water or Effuent by means of a ditch,

canal, flume, bypass, pipeline, pit, collection or infiltration gallery, conduit, well, pump,

turnout, dam, or other mechanical device or any other human act.

2.33 "Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall not

become Effuent solely as a result of having been used for hydropower generation on the

Reservation.

2.34 "Enforceability Date" shall mean the date described in Section 309(d)(1) of the

Act.

2.35 "Excess CAP Water" shall mean 'Excess Water' as that term is defined in the

CAP Repayment Stipulation.

2.36 "Excess CAP Water Contract" shall mean a contract between any person or entity

and CA WCD for the delivery of Excess CAP Water.

2.37 "Excess CAP Water Contractor" or "Excess CAP Water Contractors" shall mean

one or more persons or entities having an Excess CAP Water Contract.

2.38 "Exhibit" shall mean an exhibit to this Agreement as set forth in Paragraph 3.0.
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2.39 "Fourth Priority Water" shall mean Colorado River water available for delivery

within the State of Arizona for satisfaction of entitlements: (1) pursuant to contracts,

Secretarial reservations, perfected rights, and other arrangements between the United

States and water users in the State entered into or established subsequent to September

30, 1968, for use on Federal, State, or privately owned lands in the State (for a total

quantity not to exceed 164,652 acre-feet of diversions annually); and (2) after first

providing for the delivery of water under 43 U.S.c. § 1524(e), pursuant to the CAP

Repayment Contract for the delivery of Colorado River water for the CAP including use

of Colorado River water on Indian lands.

2.40 "Gila River Adjudication Court" shall mean the Superior Court of the State of

Arizona in and for the County of Maricopa exercising jurisdiction over the Gila River

Adjudication Proceedings.

2.41 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Ai1zona in and for the County of Maricopa styled In re the

General Adjudication of All Rights To Use Water In The Gila River System and Source,

W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

2.42 "Groundwater" shall mean all Water beneath the surface of the Earth other than

Surface Water.

2.43 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among
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CA WCD, Harquahala Valley Irrigation District and the United States, and converted to

CAP Indian Priority Water pursuant to the Fort McDowell Indian Community Water

Rights Settlement Act of 1990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

2.44 "Injury to Water Rights" shall mean an interference with, diminution of, or

deprivation of, a Water Right under Federal, State or other law. The term "Injury to

Water Rights" includes a change in the Groundwater table and any effect of such a

change. The term "Injury to Water Rights" does not include any injury to water quality.

2.45 "Large Reservoir" shall mean a Water storage reservoir located entirely on the

Reservation with an Active Conservation Capacity exceeding 2,000 acre-feet.

2.46 "Lease Agreement" -

2.46.1 "CA WCD Lease Agreement" shall mean the agreement entered into among the

WMAT, the Secretary and CAWCD pursuant to Paragraph 10.0, the form of which is

attached as Exhibit 10.2.1.

2.46.2 "City Lease Agreement" shall mean one or more of those agreements entered into

among the WMAT, the Secretary, and one or more of the Cities pursuant to Paragraph

10.0, the fornis of which are attached as Exhibits 1O.1.1A through 10.1.1H.

2.4 7 "Leased Water" shall mean the WMA T CAP Water that is leased to a City

pursuant to a City Lease Agreement or CA WCD pursuant to the CA WCD Lease

Agreement.

2.48 "Leasing Cities" for purposes of Paragraph 10.0 shall mean the Cities of

Avondale, Chandler, Gilbert, Glendale, Mesa, Peoria, Phoenix, and Tempe.
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2.49 "Little Colorado River Adjudication Court" shall mean the Superior Court of the

State of Arizona in and for the County of Apache exercising jurisdiction over the Little

Colorado River Adjudication Proceedings.

2.50 "Little Colorado River Adjudication Proceedings" shall mean that action pending

in the Superior Court of the State of Arizona in and for the County of Apache styled In re

the General Adjudication o.f All Rights to Use Water in the Little Colorado River System

and Source, CIV No. 6417.

2.51 "Little Colorado River Watershed" shall mean all lands located within the Surface

Water drainage of the Little Colorado River and its tributaries within the State of

Arizona.

2.52 "M&I Use" or "M&I Uses" shall mean the Diversion of Water for domestic,

residential, municipal, industrial, and commercial uses, which are served by a municipal

water delivery system.

2.53 "Maximum Annual Depletion Amount" shall mean the maximum amount of

Water depleted per Year as set forth in Paragraph 4.0 and Subparagraphs 5.1, 5.2, and

5.3.

2.54 "Maximum Annual Diversion Amount" shall mean the maximum amount of

Water Diverted per Year as set forth in Paragraph 4.0 and Subparagraphs 5.1, 5.2, and

5.3.

II



Dated as of November 1,2012

2.55 "Member" or "Members" shall mean any person or persons duly enrolled as

members of the White Mountain Apache Tribe.

2.56 "Net SRP Reservoir Storage" shall mean that amount of Water physically stored

in SRP Reservoirs on May 1 of each year less water storage credits calculated by SRP for

Water stored for the United States on behalf of the San Carlos Apache Tribe and the

Bureau of Reclamation, the Salt River Pima-Maricopa Indian Community, the Fort

McDowell Mohave-Apache Indian Community, the Gila River Indian Community,

RWCD, the Buckeye Irrigation Company, the Buckeye Water Conservation and Drainage

District, the City of Phoenix, the City of Tempe, the City of Scottsdale, the City of Mesa,

the City of Glendale, and the City of Chandler. The storage credits referenced in the

preceding sentence shall be those credits provided under the terms and conditions of

judgments and agreements with the entities specified above as those judgments and

agreements exist on January 1,2008. The amount of Water physically stored in SRP

Reservoirs used to perform the calculations of Net SRP Reservoir Storage pursuant to

this Agreement shall not exceed SRP's storage rights, as determined in the Gila River

Adjudication, for SRP Reservoirs.

2.57 "Off-Reservation Trust Land" shall mean land: (1) located outside the exterior

boundaries of the Reservation that is held in trust by the United States for the benefit of

the WMAT as of the Enforceability Date; and (2) depicted on the map attached as Exhibit

2.57.

2.58 "Paragraph" shall mean a numbered paragraph of this Agreement including all

Subparagraphs in such Paragraph.
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2.59 "Party" shall mean an entity represented by a signatory to this Agreement and

"Parties" shall mean more than one of such entities. The State's participation as a Party

shall be as described in Subparagraph 16.5. The United States' participation as a Party

shall be in the capacity as described in Subparagraph 2.72.

2.60 "Plan 6 Cities" shall mean the Arizona cities of Chandler, Glendale, Mesa,

Phoenix, Scottsdale, and Tempe.

2.61 "Roosevelt Water Conservation District" or "RWCD" shall mean the entity of

that name that is a political subdivision of the State and an irrigation district organized

under the laws of the State.

2.62 "Salt River Reservoir System" shall mean the four reservoirs operated by SRP on

the Salt River created by the impoundment of Water behind Stewart Mountain Dam,

Mormon Flat Dam, Horse Mesa Dam, and Modified Theodore Roosevelt Dam and any

dams that are constructed after December 31,2008, to the extent that they replace and do

not exceed then-existing storage capacity of any of those four dams.

2.63 "Salt River Watershed" shall mean all lands located within the Surface Water

drainage of the Salt River and its tributaries.

2.64 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

2.65 "SRP" shall mean the Salt River Project Agricultural Improvement and Power
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District, a political subdivision of the State, and the Salt River Valley Water Users'

Association, an Arizona Tenitorial Corporation.

2.66 "SRP Reservoirs" shall mean the Salt River Reservoir System plus the Verde

River Reservoir System.

2.67 "SRRD" shall mean the Salt River Reservoir District as defined on December 31,

2007 in Article IV, Section 3, of the Articles of Incorporation of the Salt River Valley

Water Users' Association.

2.68 "State" shall mean the State of Arizona.

2.69 "Subparagraph" shall mean a numbered subparagraph of this Agreement.

2.70 "Surface Water" shall mean all Water that is appropriable under State law. For

purposes of the definition of "Water Right" in Paragraph i 2.0, the term "Surface Water"

shall also include Colorado River water.

2.71 "Total Water Lease Charge" shall mean that amount described in Subparagraph

10.1.1.2 and as described in Subparagraph 4.3 of the City Lease Agreement.

2.72 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the

term "United States" or "United States of America" is used in reference to a particular

agreement or contract, the term shall mean the United States acting in the capacity as set

forth in such agreement or contract.
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2.73 "Use" shall mean any beneficial use including instream flows, recharge,

underground storage, recovery or any other use recognized as beneficial under applicable

law.

2.74 "Verde River Reservoir System" shall mean the two reservoirs operated by SRP

on the Verde River created by the impoundment of Water behind Bartlett Dam and

Horseshoe Dam, and any dams that are constructed after December 31, 2008, to the

extent that they replace and do not exceed then-existing storage capacity of any of those

two dams.

2.75 "Water" when used without a modifying adjective shall mean Groundwater,

Surface Water, CAP Water, or Effuent.

2.76 "Water Code" shall mean that tribal ordinance to be adopted by the WMAT

pursuant to Paragraph 15.0.

2.77 "Water Right" shall mean any right in or to Groundwater, Surface Water or

Effuent under Federal, State, or other law.

2.78 "White Mountain Apache Tribe" or "WMA T" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984

(commonly known as the "Indian Reorganization Act") (25 V.S.c. § 476).

2.79 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMAT CAP Water Delivery Contract.

2.80 "WMAT CAP Water Delivery Contract" shall mean (A) Contract No. 08-XX-30-

W0529 between the WMAT and the United States dated)jovember l 2Jlity of

which is attached hereto as Exhibit 7.1; and (B) any amendments to that contract.
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2.81 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive

Order dated November 9, 1871, as modified by subsequent Executive Orders and Acts of

Congress: (1) known on December 8, 2010, the date of enactment of the Act, as the "Fort

Apache Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and

(2) generally depicted on the map attached as Exhibit 2.81. The depiction of the

Reservation on the map attached as Exhibit 2.81 shall not: (1) be used to affect any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation; or (2) constitute an admission by the WMA T with regard to any dispute

between the WMAT and the United States concerning the legal boundary of the

Reservation.

2.82 "WMA T Rural Water System" shall mean the municipal, rural, and industrial

Water Diversion, storage, and delivery system described in Section 307 of the Act.

2.83 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

3.0 EXHIBITS

3.1 The following is a list of Exhibits attached to this Agreement, all of which are

incorporated herein by reference. All of the Parties have reviewed the Exhibits. Prior to

the Enforceability Date, no Party shall object to the terms and conditions of any of the

Exhibits in any judicial, administrative or legislative proceedings relating to the approval

of this Agreement; provided, however, that each Exhibit shall be binding only on the
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specific Parties to such Exhibit unless expressly provided otherwise in Exhibits 12.9.6.1

or 12.9.6.2. Amendments to Exhibits shall be governed by Subparagraph 16.4. No Party

shall have any right to object to an amendment to such an Exhibit except as provided in

Subparagraph 16.4. No Party shall have, by reason of this Agreement, any third-party

enforcement or other rights under any Exhibit to which said Party is not a party, unless

otherwise provided in the Exhibit or in Exhibits 12.9.6.1 or 12.9.6.2.

PARAGRAPH NO. -EXHIBIT NO.

2.2

DESCRIPTION

White Mountain Apache Tribe Water

Rights Quantification Act of 2010,

P.L. 111-291, Title II, 124 Stat.

3064,3073 (2010)

2.57 Map Showing Off-Reservation Trust

Land

2.81 Map Showing the WMA T

Reservation

5.7.2 Graph of Maximum Storage in Large

Reservoirs

7.1 WMAT CAP Water Delivery

Contract

Standard Form of CAP Subcontract

forM&I Use

9.4
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10.1.1A Lease Agreement among the

WMAT, the Secretary and the City

of Avondale

10.1.1B Lease Agreement among the

WMAT, the Secretary

and the City of Chandler

10.L.IC Lease Agreement among the

WMAT, the Secretary

and the City of Gilbert

10.L.ID Lease Agreement among the

WMAT, the Secretary

and the City of Glendale

10.1.1E Lease Agreement among the

WMA T, the Secretary

and the City of Mesa

10.1.1F Lease Agreement among the

WMAT, the Secretary

and the City of Peoria

10.L.IG Lease Agreement among the

WMAT, the Secretary

18



IO.1.1H

10.1.1.1A

10.1. LIB

10.2.1

11.2

11.3.1.1.A

11.3.1. I.B

11.3.1.1.C

11.3.1.2

19
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and the City of Phoenix

Lease Agreement among the

WMAT, the Secretary

and the City of Tempe

Form of Voluntary Assignment and

Assumption of Leased Water

Form of Assignment and

Assumption of Leased Water

Lease Agreement among the

WMA T, the Secretary

and the CAWCD

Sample Report Required by

Subparagraph i 1.2

Inventory of Stockponds

Inventory of Lakes

Inventory of Other Impoundments

Lakes, Stockponds and Other

Impoundments Diversion and

Depletion Calculation



11.3.2.3

11.3.3.2

11.3.4.2

11.3.7.2

12.1

12.2
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Irrigation Use Diversion and

Depletion Calculation

Municipal and Industrial Use

Diversion and Depletion Calculation

Artificial Snow Making Use

Depletion Calculation

Mining Use Depletion Calculation

Waiver and Release of Claims by the

Parties Other than the WMA T on

Behalf of Itself and its Members and

the United States Acting in its

Capacity as Trustee for the WMAT

and its Members

Waiver and Release of Claims for

Water Rights and Injury to Water

Rights by the WMAT, on behalf of

itself and its Members, and the

United States, acting in its capacity

as trustee for the WMAT and its

Members



12.3

12.4

12.9.6.1

12.9.6.2

14.7.2

21
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Waiver and Release of Claims By

the WMAT, on Behalf of Itself and

its Members, Against the United

States (Except in the Capacity of

the United States as Trustee for

Other Indian Tribes)

Waiver and Release of Claims By

the United States in All Capacities

(Except as Trustee for an Indian

Tribe Other than the WMAT)

Against the WMA T and its

Members

Form of Judgment and Decree in the

Gila River Adjudication Proceedings

Form of Judgment and Decree in the

Little Colorado River Adjudication

Proceedings

Land classifications subject to

RWCD credit of 5.6% of water

diverted at Granite Reef Dam
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16.8 Water Commissioner's Report of

June 3, 1977

4.0 WHITE MOUNTAIN APACHE TRIBE WATER RIGHTS

4.1 The WMAT and the United States acting in its capacity as trustee for the WMAT

shall have the following permanent quantified Water Rights to the Use of Water

on the Reservation and on Off-Reservation Trust Land:

Source Maximum Annual Maximum Annual Reference
Diversion Amount Depletion Amount

4.1.1 Surface Water and

Groundwater Diverted on the
64,000 AFY 21,800 AFY As set forth in

Reservation or on Off- Paragraphs 5.0,
6.0, and 11.0

Reservation Trust Land from

sources within the Salt River

Watershed

4.1.2 Surface Water and

Groundwater Diverted on the 7,000 AFY 4,000 AFY As set forth in
Paragraphs 5.0,

Reservation or on Off- 6.0, and 11.0

Reservation Trust Land from

sources within the Salt River

Watershed or the Little Colorado

River Watershed
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4.1.3 Surface Water and

Groundwater Diverted on the As set forth in
Subparagraph 5.2

Reservation or on Off- 3,000 AFY 1,200 AFY and Paragraph
11.0

Reservation Trust Land from

sources within the Salt River

Watershed the first Use of which 

shall not commence until after

the Year 2100.

4.1.4 White Mountain Apache
At least 25,000 AFY As set forth in

Tribe Central Arizona Project 25,000 AFY Paragraphs 7.0
and 11.0

Water

4.1.5 Total 99,000 AFY 52,000 AFY
Subject to

Subparagraph 4.1.4

4.2 The Water Rights of the WMAT described in this Paragraph 4.0 shall be held in

trust by the United States acting in its capacity as trustee for the WMAT and shall not be

subject to forfeiture or abandonment.

4.3 In accordance with the terms of Subparagraphs 5.1, 5.2, and 5.3 and Paragraph

11.0, the WMAT and the United States acting in its capacity as trustee for the WMAT,

collectively, shall not Divert, subject to Subparagraph 4.1.4, more than 99,000 AFY from

all available sources of Water on the Reservation or on Off-Reservation Trust Land nor

cause the Depletion of the amount Diverted from all available sources of Water on the

Reservation or on Off-Reservation Trust Land to exceed 52,000 AFY.
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4.4 All Water Diverted or Depleted on the Reservation or on Off-Reservation Trust

Land by Members or pursuant to any agreement or authorization by the WMA T or the

United States acting in its capacity as trustee for the WMA T shall be considered for the

purpose of this Agreement to be Diverted or Depleted by the WMAT or the United States

acting in its capacity as trustee for the WMAT.

4.5 The Water Rights of the WMA T and the United States acting in its capacity as

trustee for the WMAT as quantified in this Paragraph 4.0 may be used for any Use on the

Reservation, including any land finally deteimined to be paii of the Reservation under

Subparagraph 4.14, or on Off-Reservation Trust Land; provided, however, that Use of

WMAT CAP Water shall be as provided in Paragraph 7.0.

4.6 Surface Water, Groundwater and Effuent purchased or acquired subsequent to

the Enforceability Date by the WMAT or the United States acting in its capacity as

trustee for the WMAT pursuant to state law from sources outside of the Reservation and

outside of Off-Reservation Trust Land shall not be subject to the quantification limits of

the WMAT's Water Rights specified in this Paragraph 4.0 or Subparagraphs 5.1,5.2 and

5.3.

4.7 Except for Use ofWMAT CAP Water as provided in Paragraph 7.0, no Water

available for Use by the WMAT or by the United States acting in its capacity as trustee

for the WMA T under this Agreement and the Act may be sold, leased, transfened or used

outside the boundaries of the Reservation or Off-Reservation Trust Land other than

pursuant to an exchange.
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4.8 All land held by the United States in tmst for the WMAT as Off-Reservation

Trust Land and all land within the Reservation shall have only those Water Rights

specifically quantified in this Paragraph 4.0 for the WMAT and the United States acting

in its capacity as trustee for the WMA T.

4.9 Except for CAP Water Diverted from the CAP System, the right of the WMAT

and the United States acting in its capacity as trustee for the WMA T to Divert the Water

Rights quantified by this Paragraph 4.0 is subject to the physical availability of such

Water on the Reservation or on the Off-Reservation Trust Land and is subject to the

WMA T' s and the United States' acting in its capacity as trustee for the WMA T' s

priorities for the Diversion of such Water Rights as set forth in Paragraph 5.5 and in the

Judgments and Decrees to be entered in the Gila River Adjudication Proceedings and the

Little Colorado River Adjudication Proceedings, copies of which are attached hereto as

Exhibits 12.9.6.1 and 12.9.6.2.

4.10 All Diversions of Water within the Reservation and on Off-Reservation Trust

Land, together with all WMAT CAP Water used by the WMAT outside of the

Reservation and outside of Off-Reservation Tmst Land, and all WMAT CAP Water

leased to others or exchanged pursuant to Paragraph 7.0, shall be counted in determining

compliance by the WMA T and the United States acting in its capacity as trustee for the

WMAT with the Maximum Anual Diversion Amounts specified in Paragraph 4.0 and

Subparagraphs 5.1, 5.2 and 5.3. Diversions shall be measured or calculated as provided

in Paragraph 11.0.
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4.11 All Depletions of Water in each Year from Diversions of Water within the

Reservation and on Off-Reservation Trust Land, together with all WMA T CAP Water

used by the WMAT outside of the Reservation and outside of Off-Reservation Trust

Land, and all WMAT CAP Water leased to others or exchanged pursuant to Paragraphs

7.0,9.0 and 10.0 shall be counted in determining compliance by the WMAT and the

United States acting in its capacity as trustee for the WMAT with the Maximum Annual

Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3.

Depletions shall be measured or calculated as provided in Paragraph 11.0.

4.12 Notwithstanding anything to the contrary in this Agreement, any Diversions of

Water by the WMAT or the United States acting in its capacity as trustee for the WMAT

on the Reservation and on Off-Reservation Trust Land within the Salt River Watershed

that occur when the Salt River Reservoir System is full and the amount of Water in the

Salt River Reservoir System is increasing shall not be counted in determining compliance

with the Maximum Annual Diversion Amount from the Salt River Watershed specified in

Paragraph 4.0 and Subparagraphs 5.1 and 5.2. Likewise, any Depletions of Water

Diverted under the circumstances described in the preceding sentence shall not be

counted in determining compliance with the Maximum Annual Depletion Amount from

the Salt River Watershed specified in Paragraph 4.0 and Subparagraphs 5.1 and 5.2. The

Salt River Reservoir System shall be deemed full for purposes of this Subparagraph when

the volume of Water stored in the Salt River Reservoir System is equal to the capacity of

the Salt River Reservoir System. For purposes of this Subparagraph 4.12, the capacity of

the Salt River Reservoir System shall mean the capacity of those reservoirs, including the

new conservation space in Modified Theodore Roosevelt Dam, available to store Water

26



Dated as of November 1,2012

on a continuous basis for irrigation, power, municipal, industrial or other purposes. SRP

shall notify the WMAT and the United States acting in its capacity as trustee for the

WMA T of an impending spil as soon as practicable and notify them of the date the spil

ends.

4.13 In the event the Maximum Annual Diversion Amounts or the Maximum Annual

Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3 are

exceeded in any Year by the WMAT or the United States acting in its capacity as trustee

for the WMAT, then the Maximum Anual Diversion Amounts or the Maximum Annual

Depletion Amounts, as applicable, shall be reduced by the amount of any such

exceedance for such Water source in the following Year.

4.14 Except as provided in Subparagraph 4.6, all Uses of Water on land outside of the

Reservation, if and when that land is subsequently and finally determined to be part of the

Reservation through resolution of any dispute between the WMA T and the United States

over the location of the Reservation boundary, and any fee land within the Reservation

placed into trust and made part of the Reservation, shall be subject to the Maximum

Anual Diversion Amounts and the Maximum Annual Depletion Amounts specified in

Paragraph 4.0 and Subparagraphs 5.1, 5.2, and 5.3.

5.0 SURFACE WATER

5.1 The WMAT and the United States acting in its capacity as trustee for the WMAT

shall have the permanent right to Divert for Use on the Reservation and on Off-

Reservation TlUst Land the Maximum Annual Diversion Amount of71,000 AFY from
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all sources of Surface Water on the Reservation and on Off-Reservation Trust Land

within the Salt River Watershed, provided that the Maximum Annual Depletion Amount

of all such Diversions shall not exceed 25,800 AFY. Up to 7,000 AFY of the 71,000

AFY Maximum Annual Diversion Amount and up to 4,000 AFY of the 25,800 AFY

Maximum Annual Depletion Amount specified in the preceding sentence may be

Diverted and Depleted from sources of Water within the Little Colorado River

Watershed.

5.2 Commencing after the Year 2100, the WMAT and the United States acting in its

capacity as trustee for the WMA T also shall have the additional permanent right to Divert

for Use on the Reservation and on Off-Reservation Trust Land the additional Maximum

Annual Diversion Amount of3,000 AFY from all sources of Surface Water on the

Reservation and on Off-Reservation Trust Land within the Salt River Watershed,

provided the additional Maximum Annual Depletion Amount of all of such Diversions

does not exceed 1,200 AFY.

5.3 In addition to the quantities of Water set forth in Subparagraphs 5.1 and 5.2, the

WMAT and the United States acting in its capacity as trustee for the WMAT shall also

have the additional permanent right to Divert for Use on the Reservation and on Off-

Reservation Trust Land the additional Maximum Annual Diversion Amount of at least

25,000 AFY from all sources of Surface Water on the Reservation and on Off-

Reservation Trust Land within the Salt River Watershed pursuant to an exchange of

WMAT CAP Water in accordance with the terms of Paragraph 7.0, provided the
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additional Maximum Annual Depletion Amount of all of such Diversions does not

exceed 25,000 AFY.

5.4 The Maximum Annual Diversion Amounts and the Maximum Annual

Depletion Amounts described in Subparagraphs 5.1 and 5.2 shall include in each Year the

amounts of Groundwater Diverted and Depleted pursuant to Subparagraph 6.1 in that

same Year.

5.5 The priority date for the administration of the Water Rights of the WMAT and the

United States acting in its capacity as trustee for the WMAT described in Subparagraphs

4.1.1,4.1.2,4.1.3,5.1,5.2, and 6.1, for Uses on the Reservation shall be November 9,

1871. The priority date for the administration of the Water Rights of the WMA T and the

United States acting in its capacity as trustee for the WMA T described in Subparagraphs

4.1.1,4.1.2,4.1.3, 5.1, 5.2, and 6.1 for Uses on Off-Reservation Trust Lands shall be

November 4, 1985. The priority for the administration of the WMAT CAP Water shall

be as specified in Subparagraphs 7.2.1 and 7.2.2. The priority date for the administration

of the Water Rights of the WMA T and the United States acting in its capacity as trustee

for the WMA T for lands finally determined to be part of the Reservation through

resolutions of any dispute between the WMAT and the United States over the location of

the Reservation boundary shall be November 9,1871.

5.6 All Diversions and Depletions associated with the operation of the White

Mountain Apache Tribe Rural Water System, authorized under Section 307 of the Act,

shall be subject to the terms of this Agreement.
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5.7 RESERVOIRS OTHER THAN MINER FLAT

5.7.1 The United States acting in its capacity as trustee for the WMAT has asserted

claims to Water in the Gila River Adjudication Proceedings from the Salt River

Watershed. These claims contemplate construction of reservoirs along the White

River, Black River, Carrizo Creek, Bonito Creek and Salt River. Except for the

White Mountain Apache Tribe Rural Water System as authorized in Section 307

of the Act, this Agreement does not authorize the construction of any such

reservoir. Except as provided in this Subparagraph 5.7.1, prior to the construction

of any reservoir having a capacity of greater than 2,000 acre-feet, the WMAT and

the Secretary shall execute a separate agreement with SRP regarding the operation

of any such new reservoir. No such separate agreement shall be required for

Large Reservoirs, Miner Flat Dam and Reservoir, and one Large Reservoir on the

White River below Miner Flat Dam with an Active Conservation Capacity not

exceeding 10,000 acre-feet.

5.7.2 Except as provided in Subparagraph 5.7.3, if the combined aggregate amount of

Water stored in Large Reservoirs on May 1 of each Year is greater than the

percentage of Active Conservation Capacity shown by the point of intersect of the

line on Exhibit 5.7.2 relative to Net SRP Reservoir Storage on May 1 of each

Year, the Water in storage in such Large Reservoirs in excess of the percentage of

Active Conservation Capacity at the point of intersect on Exhibit 5.7.2 shall be

either:
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5.7.2.1 Released by the WMAT or the United States acting in its capacity as trustee

for the WMAT from one or more of the Large Reservoirs no later than July 1 of

such Year to flow off of the Reservation, or

5.7.2.2 Deducted from any existing long term storage credits the WMAT may

possess on May 1 of such Year as the result of the recharge and storage of CAP

Water, provided that such credits are transferred to SRP by June 1 of such Year

and the WMA T or the United States acting in its capacity as trustee for the

WMA T pays for the costs and charges associated with such transfer including the

cost of recovery of such stored CAP Water, or

5.7.2.3 Reduced to the requisite percentage of Active Conservation Capacity through

a combination of releases pursuant to Subparagraph 5.7.2.1 and deductions of

existing long term storage credits pursuant to Subparagraph 5.7.2.2.

5.7.3 One Large Reservoir on the White River with an Active Conservation Capacity

not exceeding 10,000 acre-feet and Miner Flat Dam and Reservoir located on the

north fork of the White River with a capacity of not more than 9,000 acre-feet

shall be exempt from the requirements of Subparagraph 5.7.2.

5.7.4 The WMA T may exchange CAP Water for the purpose of storage in reservoirs

located on the Reservation. For purposes of the calculation in Subparagraph

5.7.2, the amount of CAP Water exchanged with SRP or others and stored within

Large Reservoirs on the Reservation shall not be included within the combined

aggregate amount of Water stored in Large Reservoirs on May 1 of each Year.
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Any exchange of WMA T CAP Water shall be in accordance with the terms of

Paragraph 7.0.

5.7.5 The evaporation losses associated with the storage of Water by the WMA T or the

United States acting in its capacity as trustee for the WMA T in any reservoir,

calculated as provided in Subparagraph 11.3.1.2 and Exhibit 11.3.1.2, shall be

considered Diversions and Depletions by the WMAT and the United States acting

in its capacity as trustee for the WMAT for purposes of this Agreement and shall

be deducted from the Maximum Annual Diversion Amount and the Maximum

Anual Depletion Amount.

5.7.6 In the event the WMAT or the United States acting in its capacity as trustee for

the WMAT fail to release by July 2 the requisite amount of Water as required by

Subparagraph 5.7.2, then by June 1 of the following Year the WMA T or the

United States on their behalf shall release from storage the amount of Water

which otherwise would have been required to be released from storage the prior

Year pursuant to Subparagraph 5.7.2, in addition to any Water required to be

released for the current Year.

6.0 GROUNDWATER

6.1 The WMAT and the United States acting in its capacity as trustee for the WMAT

shall have the permanent right to Divert Groundwater from any location within the

Reservation, including any land finally determined to be part of the Reservation under

Subparagraph 4.14, and on Off-Reservation Trust Land, subject to the Maximum Annual

Diversion Amounts and the Maximum Annual Depletion Amounts specified in Paragraph
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4.0 and Subparagraphs 5.1 and 5.2. This Agreement does not prevent the WMAT from

transporting onto the Reservation, Groundwater obtained from Off-Reservation Trust

Land pumping activities.

7.0 CAP WATER

7.1 Pursuant to Section 306 of the Act, and in accordance with Section 104 (d) (1) of

the A WSA, the Secretary shall execute the WMA T CAP Water Delivery Contract, a copy

of which is attached hereto as Exhibit 7.1.

7.2 Pursuant to Sections 305 and 306 of the Act, the Secretary shall deliver to

WMAT, directly or through an exchange with an individual or entity acceptable to the

WMAT and the Secretary, upon the terms and conditions set forth in the WMA T CAP

Water Delivery Contract, the following described CAP Water, which is also referenced in

Subparagraph 4.1.4:

7.2.1 23,782 AFY of CAP NIA Priority Water that was previously allocated to non-

Indian agricultural entities, that was retained by the Secretary for reallocation to

Arizona Indian tribes pursuant to Section 104 (a) (1) (A) (iii) of the A WSA, and

reallocated by the Secretary to the WMAT pursuant to Section 305(b)(1 )(A) of

the Act.

7.2.2 1,218 AFY of HVID CAP Water reallocated by the Secretary to the WMAT

pursuant to Section 305(b)(1)(B) of the Act.
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7.3 Pursuant to Section 306(b)(1) of the Act, the WMAT CAP Water Delivery

Contract shall be for permanent service, as that tenn is used in Section 5 of the Boulder

Canyon Project Act of 1928,43 U.sC. § 617d, and shall be without limit as to term.

7.4 Pursuant to Section 306(a)(1)(A) of the Act and Paragraph 9.0, the WMAT may,

on approval of the Secretary, enter into contracts or options to lease, contracts to

exchange, or options to exchange WMAT CAP Water within Maricopa, Pinal, Pima and

Yavapai counties, Arizona, providing for the temporary delivery to any individual or

entity of any portion of the WMA T CAP Water. The tenn of a contract or option to lease

shall not be longer than one hundred (100) years. A contract or option to exchange shall

be for the term provided for in the contract or option. A lease or option to lease

providing for the temporary delivery of WMA T CAP Water shall require the lessee to

pay to the CAP Operating Agency all CAP Fixed OM&R Charges and all CAP Pumping

Energy Charges associated with the leased water. The WMA T may, with the approval of

the Secretary, renegotiate any lease at any time during the term of that lease, subject to

the condition that the term of the renegotiated lease shall not exceed one hundred (100)

years. No portion of the WMAT's CAP Water may be permanently alienated.

7.5 Exchanges of the WMAT CAP Water for Water from the Salt River Watershed

upstream of Modified Roosevelt Dam shall be subj ect to the terms and conditions of one

or more agreements to be negotiated among the WMAT, the United States, SRP, Plan 6

Cities, and any other necessary parties. Upon the WMA T' s request, SRP, the Plan 6

Cities, and any other necessary parties wil negotiate the terms of an exchange agreement

with the WMAT. SRP and the Plan 6 Cities wil not unreasonably withhold agreement to
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such an exchange. In accordance with Section 306(a)(1)(A) of the Act, any such

exchange agreement shall be subject to the approval of the Secretary. SRP shall accept

delivery ofWMAT CAP Water from WMAT in exchange for Diversions of Water from

the Salt River Watershed by WMAT, pursuant to an exchange agreement to be negotiated

between WMAT and SRP, unless SRP cannot receive or beneficially use the WMAT

CAP Water. SRP and the Plan 6 Cities agree that they wil not charge the WMA T for

losses associated with foregone hydropower generation on the Salt River for exchanges

of CAP Water between the WMA T and SRP for Water Uses on the Reservation by the

WMAT.

7.6 No WMAT CAP Water may be leased, exchanged, forborne or otherwise

transferred in any way by the WMAT for Use directly or indirectly outside of the State of

Arizona.

7.7 Pursuant to Section 306(a)(3)(A) of the Act, the WMAT, and not the United

States in any capacity, shall be entitled to all consideration due to the WMA T under any

contract or option to lease or exchange WMA T CAP Water entered into by the WMA T.

The United States in any capacity shall have no trust obligation or other obligation to

monitor, administer or account for, in any manner: (1) any funds received by the WMA T

as consideration under a contract or option to lease or exchange WMA T CAP Water; or

(2) the expenditure of those funds.

7.8 Pursuant to Sections 306(a)(4)(A) and (B) of the Act, all WMAT CAP Water

shall be delivered through the CAP System; and if the delivery capacity of the CAP

System is significantly reduced or anticipated to be significantly reduced for an extended
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period of time, the WMA T shall have the same CAP delivery rights as a CAP Contractor

or CAP Subcontractor that is allowed to take delivery of Water other than through the

CAP System.

7.9 Pursuant to Section 306(a)(5) of the Act, the WMAT may use WMAT CAP

Water on or off the Reservation for any purpose but all such Uses shall be considered

Diversions and Depletions under Paragraph 4.0 and Subparagraph 5.3 and accounted as

provided for in Paragraph 11.0.

7.10 The charges for delivery ofWMAT CAP Water pursuant to the WMAT CAP

Water Delivery Contract shall be calculated in accordance with the CAP Repayment

Stipulation.

7.11 PAYMENT OF CAP WATER DELIVERY CHARGES

7.11.1 Pursuant to Section 305(d) of the Act, for the purpose of determining the

allocation and repayment of costs of any stage of the CAP constrcted after

November 21,2007, the costs associated with the delivery ofWMAT CAP Water,

whether such Water is delivered for Use by the WMAT or in accordance with any

assigmnent, exchange, lease, option to lease, or other agreement for the temporary

disposition ofWMAT CAP Water entered into by the WMAT, shall be (1) non-

reimbursable and (2) excluded from the repayment obligation of the CAWCD.

7.11.2 Pursuant to Sections 305(c) and 306(a)(8) of the Act, no CAP Water service

capital charges shall be due or payable for WMAT CAP Water, whether such
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Water is delivered for Use by the WMA T or pursuant to a contract or option to

lease or exchange WMA T CAP Water entered into by the WMA T.

7.11.3 Pursuant to Section 306(a)(1)(A)(iii) of the Act, any lease or option to lease

providing for the temporary delivery to others of any WMAT CAP Water shall

require the lessee to pay the CAP Operating Agency all CAP Fixed OM&R

Charges and all CAP Pumping Energy Charges associated with the delivery of the

leased water. Neither the WMAT nor the United States in any capacity shall be

responsible for the payment of any charges for the delivery of WMA T CAP

Water leased to others.

7.11.4 The CAP Operating Agency shall be paid the CAP Fixed OM&R Charges

associated with the delivery of all WMA T CAP Water. Pursuant to Section

306(a)(6) of the Act, as authorized by 43 U.S.c. §1543(f)(2)(A), as amended, to

the extent that funds are available in the Lower Colorado River Basin

Development Fund established by subsection (a) of that section, the Secretary

shall pay to the CAP Operating Agency the CAP Fixed OM&R Charges

associated with the delivery ofWMAT CAP Water, and to the extent that funds

are not available from the Lower Colorado River Basin Development Fund, such

charges shall be paid by the WMAT. CAP Fixed OM&R Charges associated with

the delivery of WMA T CAP Water leased to others shall be paid as provided in

Subparagraph 7.1 1.3.

7.11.5 The WMAT shall pay the CAP Operating Agency all CAP Pumping Energy

Charges associated with the delivery of WMA T CAP Water, except for WMAT
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CAP Water leased to others. Notwithstanding the preceding sentence, other

persons or entities with whom the WMAT may exchange WMAT CAP Water

may agree with the WMA T to pay the CAP Operating Agency the CAP Pumping

Energy Charges associated with the delivery of WMA T CAP Water pursuant to

such exchange. CAP Pumping Energy Charges associated with the delivery of

WMAT CAP Water leased to others shall be paid as provided in Subparagraph

7.11.3.

7.12 The CAP Operating Agency shall have no responsibility to deliver any WMAT

CAP Water for which CAP Fixed OM&R Charges and CAP Pumping Energy Charges

have not been paid in advance. The charges for delivery of WMA T CAP Water shall be

calculated in accordance with the CAP Repayment Stipulation.

7.13 The WMAT shall schedule delivery ofWMAT CAP Water in accordance with

the WMA T CAP Water Delivery Contract.

7.14 The WMAT shall be entitled to enter into contracts for Excess CAP Water as

provided in the CAP Repayment Stipulation. The WMA T may use such Excess CAP

Water on or off the Reservation for any purpose and such Use does not constitute a

Diversion or Depletion for purposes of Paragraph 4.0.

7.15 Nothing in this Agreement limits the right of the WMAT to enter into an

agreement with the Arizona Water Banking Authority (or any successor entity)

established by section 45-2421 of the Arizona Revised Statutes in accordance with State

law.
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7.16 DELIVERY OF CAP WATER IN TIMES OF SHORTAGE

7.16.1 CAP NIA PRIORITY WATER. If, in any Year, the Available CAP Supply is

insufficient to meet all demands under CAP Contracts or CAP Subcontracts for

the delivery of CAP NIA Priority Water, then the Secretary and the CAP

Operating Agency shall pro-rate the CAP NIA Priority Water among the CAP

Contractors and CAP Subcontractors holding such entitlements on the basis of the

quantity of CAP NIA Priority Water used by each such CAP Contractor or CAP

Subcontractor in the last Year in which the Available CAP Supply was suffcient

to fill all orders for CAP NIA Priority Water. The Secretary shall determine the

quantity of CAP NIA Priority Water used by the Gila River Indian Community

and the Tohono O'odham Nation in the last Year in which the Available CAP

Supply was sufficient to fill all orders for CAP NIA Priority Water, in a manner

consistent with the settlement agreements with these tribes.

7.16.2 HVID CAP WATER. HVID CAP Water has the priority of CAP Indian Priority

Water. If a time of shortage exists, as described in the WMAT CAP Water

Delivery Contract, the amount of HVID CAP Water available to the WMAT in

such Year shall be computed in accordance with subsection 5.8 of the WMAT

CAP Water Delivery Contract.

7.17 FIRMINGOFWMATCAPWATER

7.17.1 The United States shall finn three thousand seven hundred fifty (3,750) AFY of

WMAT CAP NIA Priority Water for the benefit of WMA T for the one hundred

(100) Year period beginning on January 1, 2008, with priority equivalent to CAP
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M&I Priority Water, as provided in Sections 105(a) and 105(b)(1)(B) of the

A WSA and Section 305(b)(1 )(A)(i) of the Act, to be delivered in the same

manner as water with a municipal and industrial delivery priority in the Central

Arizona Project system is delivered during water shortages.

7.17.2 The State shall firm three thousand seven hundred fifty (3,750) AFY ofWMAT

CAP NIA Priority Water for the benefit of WMA T for the one hundred Year

period beginning on January 1, 2008, with priority equivalent to CAP M&I

Priority Water, as provided in Sections 105(a) and 105(b)(2)(B) of the AWSA and

Section 305(b)(1)(A)(ii) of the Act and in accordance with the terms of the

Agreement between the Secretary of the Interior and the State of Arizona for the

Firming of Central Arizona Project Indian Water, dated November 15,2007, to be

delivered in the same manner as water with a municipal and industrial delivery

priority in the Central Arizona Project system is delivered during water shortages.

7.17.3 The United States' and the State of Arizona's obligation under Subparagraphs

7.17.1 and 7.17.2, respectively, to provide water to firm certain amounts of

WMA T CAP NIA Priority Water to be delivered under this Agreement, under the

WMA T CAP Water Delivery Contract, or under any leases or exchanges entered

into under this Agreement or the WMA T CAP Water Delivery Contract does not

extend beyond December 31, 2107; provided, however, that neither the United

States nor the State of Arizona is prohibited by this Subparagraph 7.17.3 from

providing water to finn any deliveries of WMA T CAP NIA Priority Water

beyond December 31, 2107, if, subj ect to the enactment of any necessary

additional statutory authorization, either agrees to do so in any future agreements.
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7.18 Pursuant to Section 306(a)(7) of the Act, the Secretary waives the right of the

Secretary to capture all Return Flow from WMAT CAP Water delivered to the WMA T

through an exchange with SRP or any other individual or entity acceptable to the WMAT

and the Secretary, flowing from the exterior boundaries of the WMA T Reservation.

WMA T may recapture and reuse Return Flow within the WMAT Reservation. Return

Flow for purposes of this Subparagraph 7.18 shall mean all waste water, seepage, and

Groundwater which originates or results from WMAT CAP Water delivered to the

WMA T through an exchange with SRP or any other individual or entity acceptable to the

WMAT and the Secretary.

8.0 ALLOCATION OF WMAT DEPLETIONS OF WATER FROM THE SALT
RIVER WATERSHED

8.1 For each Year following the Year in which the Enforceability Date occurs,

fourteen and eighty-one one hundredths (14.81) percent of the actual Annual Depletion

Amount from all sources of Water Diveiied on the Reservation and on Off-Reservation

Trust Land within the Salt River Watershed, other than Depletions resulting from the

exchange of WMAT CAP Water, calculated as provided in Paragraph 11.0, shall be

allocated to RWCD up to a maximum of 4,000 AFY.

8.1.1 RWCD hereby authorizes SRP to transfer to SRP on an annual basis from the

credits accruing to RWCD under RWCD's entitlement, as defined in

Subparagraph 14.7, the number of credits on an acre-foot-for-acre-foot basis equal

to fourteen and eighty-one one hundredths (14.81) percent of the total number of

acre- feet of Water Depleted during the prior Year by WMA T Diversions on the
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Reservation and on Off-Reservation Trust Land within the Salt River Watershed,

other than Depletions resulting from the exchange ofWMAT CAP Water.

8.1.2 RWCD credits shall be considered accrued for the purposes of Subparagraph 8.1

at the time the credits are earned by RWCD under Subparagraph 14.7, regardless

of when the credits are added to RWCD's water account by SRP. In the event

RWCD has insuffcient credits in its water account with SRP to fully off-set its

share of the WMAT Depletions in any Year, the RWCD credit deficit shall be

carried forward by SRP to the next Year in which RWCD has suffcient credits in

its water account with SRP to reduce or eliminate the deficit, as applicable.

8.2 R W CD's direction for the transfer of water credits to SRP pursuant to the terms of

Subparagraph 8.1 shall be binding upon its successors and assigns. Should any other

entity succeed to all of R W CD's entitlement, it shall assume R W CD's rights and

obligations to SRP under Subparagraph 8.1.

8.3 Neither the WMAT nor SRP shall be charged any fees by RWCD for the

performance of the obligations of Subparagraph 8.1.

9.0 TERMS AND CONDITIONS OF FUTURE WMAT CAP WATER LEASE
AGREEMENTS

9.1 The WMAT may enter into leases ofWMAT CAP Water as provided in

Subparagraph 7.4. Such leases shall conform to the provisions of Paragraph 9.0.

9.2 The lessee shall pay all CAP Fixed OM&R Charges and all CAP Pumping Energy

Charges to the CAP Operating Agency for the leased WMA T CAP Water.
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9.3 The Secretary or the CAP Operating Agency shall deliver the leased WMAT CAP

Water to the lessee as further provided herein. Neither the Secretary nor the CAP

Operating Agency shall be obligated to make deliveries to such lessee if, in the judgment

of the Secretary or the CAP Operating Agency, such deliveries would limit deliveries of

CAP Water to other CAP Contractors, including the WMAT, or CAP Subcontractors to a

degree greater than would direct deliveries to the WMAT at the CSIF.

9.4 Subject to the provisions of the lease, the Secretary or the CAP Operating Agency

shall deliver WMA T CAP Water to the lessee in accordance with water delivery

schedules provided by the lessee to the Secretary or the CAP Operating Agency. The

lease shall include water ordering procedures equivalent to those contained in Article 4.4

of the standard form of CAP Subcontract for M&I Use, a copy of which is attached

hereto as Exhibit 9.4.

9.5 In no event shall the Secretary or the CAP Operating Agency be required to deliver

to the lessee from the CAP System in anyone (1) month a total amount ofWMAT CAP

Water greater than eleven percent (11.0%) of the lessee's maximum annual entitlement

under the lease; provided however, that that Secretary or the CAP Operating Agency may

deliver a greater percentage in any month if such increased delivery is compatible with

the overall delivery of CAP Water to other CAP Contractors, CAP Subcontractors and

Excess CAP Water Contractors as determined by the Secretary and the CAP Operating

Agency if the lessee agrees to accept such increased deliveries.
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9.6 WMAT CAP Water to be delivered to the lessee pursuant to the lease shall be

delivered at such turnouts on the CAP System as are agreed by the Secretary, the CAP

Operating Agency and the lessee.

9.7 Except as provided in Subparagraph 10.1.1.1, the lessee may not transfer, assign

or sublease its leased WMAT CAP Water.

9.8 The lease shall impose upon the lessee terms and conditions equivalent to those

contained in Subarticles 4.3( a), 4.3(b), 4.3( c), 4.5(b), 4.5( c), and 4.5( d), and Articles 4.6,

4.10 and 6.9 of Exhibit 9.4. Although Exhibit 9.4 is the standard form of CAP

Subcontract for M&I Use, nothing in this Agreement is intended to preclude leases of

WMAT CAP Water for Irrigation Use.

9.9 The Leased Water shall always be deemed to be held in trust for the benefit of the

WMAT to which the lessee has acquired only a leasehold interest for the term of the

lease.

10.0 WMAT CAP WATER LEASE AGREEMENTS

10.1 CITIES' CAP WATER LEASE AGREEMENTS

10.1.1 Beginning thirty (30) days after the Enforceability Date, the WMAT shall lease to

any or all of the Cities, and the Cities shall lease from the WMA T for a

continuous term of one hundred (i 00) years: (1) one thousand two hundred

eighteen (1,218) acre-feet per year of HVID CAP Water reallocated to the

WMAT pursuant to Subparagraph 7.2.2; (2) seven thousand five hundred (7,500)
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acre-feet per year of CAP NIA Priority Water reallocated to the WMAT pursuant

to Subparagraph 7.2.1 and that has been firmed pursuant to Subparagraph 7.17;

and (3) thirteen thousand seven hundred eighty-two (13,782) acre-feet of CAP

NIA Priority Water per year that was reallocated to the WMA T pursuant to

Subparagraph 7.2.1, and which is not firmed pursuant to Subparagraph 7.17. The

terms and conditions of the WMA T leases to the Cities referenced herein shall be

in accordance with the City Lease Agreements attached as Exhibits 10.1.1A

through 1O.1.1H.

10.1.1.1 The Leasing Cities, the City of Scottsdale, and CA WCD may assume a City

Lease Agreement in accordance with the terms of the assignment and assumption

agreements attached as Exhibits 10.1. 1.1 A and 10.1. 1.1 B. The City Lease

Agreements shall bind the Cities to those provisions of each City's CAP

Subcontract that are enumerated in the City Lease Agreement. The City Lease

Agreements shall not obligate either the Cities or the WMA T to pay CAP capital

repayment charges or any other charges, payments or fees, except as specifically

provided in the City Lease Agreements. The Cities shall pay all CAP Fixed

OM&R Charges and all CAP Pumping Energy Charges to the CAP Operating

Agency in accordance with the terms of the City Lease Agreements.

10.1.1.2 Each of the Cities that elects to lease WMAT CAP Water in accordance

with this Subparagraph 10.1 shall pay its Total Water Lease Charge amount to the

WMAT pursuant to the terms and conditions of Paragraph 4.0 of the City Lease

Agreements.
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10.1.2 The WMAT shall direct the Secretary to deliver the Leased Water in accordance

with each City Lease Agreement.

10.1.3 The following shall occur if the WMAT, the State or a City imposes a tax on: (1)

a City Lease Agreement or transactions or operations undertaken pursuant to a

City Lease Agreement; (2) WMAT CAP Water; (3) the value of the Leased

Water; or (4) the transportation of the Leased Water:

10.1.3.1 If the WMAT imposes such a tax on a City and such tax is lawfully owed by

that City, that amount shall be paid by the WMA T to that City not less than thirty

(30) days prior to the date that such tax amount is to be paid by that City to the

WMAT;

10.1.3.2 If the State imposes such a tax on the WMAT and such tax is lawfully owed

by the WMAT, that amount shall be paid by the Cities to the WMAT in

proportion to the amount of WMA T CAP Water each City has leased not less than

thirty (30) days prior to the date that such tax amount is to be paid by the WMAT

to the State; and

10.1.3.3 Ifa City imposes such a tax on the WMAT and such tax is lawfully owed by

the WMAT, that amount shall be paid by that City to the WMAT not less than

thirty (30) days prior to the date that such tax amount is to be paid by the WMAT

to that City.

10.1.4 The quantity ofWMAT CAP Water initially made available for lease to each of

the Leasing Cities is as set forth in the City Lease Agreements.
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10.1.5 The Leased Water shall always be deemed to be held in trust for the benefit of the

WMAT to which the Cities have acquired only a leasehold interest for the term of

the City Lease Agreements.

10.1.6 Subject to Subparagraph 16.4 of this Agreement, in the event of a conflct

between the terms of this Agreement and the terms of Exhibits 10.1.1A through

10. 1.1H and Exhibits 1 0.1.1.1A and 1 0.1.1.1B, the terms of Exhibits 10. 1.1A

through 10.1.1H and Exhibits 10.1.1.1A and 10.1.1.1B shall prevail as among the

parties to such Exhibits.

10.1.7 Notwithstanding any other provision of this Agreement, no Party shall challenge

the validity or enforceability of Exhibits lO.1.1A through 10.1.1H or Exhibits

10.1.1.1 A and 10.1.1.1 B in any judicial, administrative or legislative proceeding.

10.2 CA WCD'S CAP WATER LEASE AGREEMENT

10.2.1 Beginning thirty (30) days after the Enforceability Date, the WMAT shall lease to

the CA WCD, and the CA WCD shall lease from the WMAT for a continuous term

of one hundred (100) years two thousand five hundred (2,500) acre-feet of CAP

NIA Priority Water per year that was reallocated to the WMAT pursuant to

Subparagraph 7.2.1, and which is not firmed pursuant to Subparagraph 7.17. The

terms and conditions of the WMAT lease to the CA WCD referenced herein shall

be in accordance with the CA WCD Lease Agreement attached as Exhibit 10.2.1.

10.2.2 The WMAT shall direct the Secretary to deliver the Leased Water in accordance

with the CA WCD Lease Agreement.

10.2.3 The quantity ofWMAT CAP Water initially made available for lease to CAWCD

is as set forth in the Lease Agreement.

47



Dated as of November 1,2012

10.2.4 The Leased Water shall always be deemed to be held in trust for the benefit of the

WMAT to which CA WCD has acquired only a leasehold interest for the term of

the CA WCD Lease Agreement.

10.2.5 Subject to Subparagraph 16.4 of this Agreement, in the event ofa conflict

between the terms of this Agreement and the terms of Exhibit 10.2.1, the terms of

Exhibit i 0.2.1 shall prevail as among the parties to the Exhibit.

10.2.6 Notwithstanding any other provision of this Agreement, no Party shall challenge

the validity or enforceability of Exhibit 10.2.1 in any judicial, administrative or

legislative proceeding.

11.0 MEASUREMENT AND CALCULATION OF DIVERSIONS AND OF
DEPLETIONS OF WATER

11.1 DIVERSIONS

11.1.1 Except as provided in Subparagraph 11.3, the WMA T shall install and maintain

devices capable of measuring and recording all Diversions of Water on the

Reservation and on Off-Reservation Trust Land, or wherever WMAT CAP Water

is used by the WMAT, other than livestock consumption and annual lake,

stockpond or other impoundment Water Use. The accuracy of these measuring

and recording devices shall be commensurate with measuring and recording

devices and procedures used by SRP for similar purposes but the accuracy

required shall not be more stringent than industry standards. At least annually for

three (3) Years after the installation of the devices required pursuant to this

Subparagraph 11.1, the WMA T shall retain a registered professional engineer or

similarly qualified person to inspect, and, if necessary, correct the accuracy of the
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measuring and recording devices and procedures used by WMA T under this

Subparagraph. After the third anniversary of the installation of the devices,

inspections shall occur at least every three (3) years. Within thirty (30) days of

the inspections, the WMAT or the United States acting in its capacity as trustee

for the WMAT shall fie in the Gila River Adjudication Proceeding or the Little

Colorado River Adjudication Proceedings, as applicable determined by the

location of the point of Diversion of Water to be measured by the particular

device, a certified copy of the report by the registered professional engineer or

similarly qualified person that sets forth the findings of the inspection and

verification that the measuring and recording devices and procedures satisfy

industry standards. At any time upon ten (10) days written notice, SRP may

require an inspection by a registered professional engineer of any of the

measuring devices required by this Subparagraph. If the results of the inspections

show that a device's measurement accuracy is within industry standards, then

SRP shall pay all costs incurred for the inspection of that device, otherwise

WMAT shall bear such costs. If such measuring device is not within the industry

standards for measurement accuracy, then the WMA T shall use due diligence, and

in no event more than six (6) months to correct the operation of the non-

conforming device in order to bring it into compliance with industry standards.

11.1.2 WMAT shall also implement procedures to record and collect data concerning all

such Diversions of Water.
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11.2 REPORTING

No later than March 1 of the second Year following the Year in which the Enforceability

Date occurs, and on March 1 of each Year thereafter, the WMAT or the United States

acting in its capacity as trustee for the WMA T shall fie in the Gila River Adjudication

Proceedings and the Little Colorado River Adjudication Proceedings a report, in the form

set forth as Exhibit 11.2 or as may otherwise be required by the Gila River Adjudication

Court or the Litte Colorado River Adjudication Court, showing: (1) all amounts of

Water, by source, Diverted on the Reservation and on Off-Reservation Trust Land under

Subparagraphs 5.0 and 6.0 in the Year immediately preceding the Year in which the

report is fied; (2) all Depletions of Water, by source, measured or calculated as provided

in Subparagraphs 11.3, 11.4 and 11.5; (3) all amounts ofWMATCAP Water delivered to

others in exchange for the Diversion of Water on the Reservation and on Off-Reservation

Trust Land by WMA T from sources located within the Salt River Watershed; (4) all

amounts of WMAT CAP Water recharged; (5) all amounts of WMA T CAP Water leased

to others; and (6) all amounts ofWMAT CAP Water otherwise used by the WMAT.

WMAT shall give notice by serving a copy of each such report to each Party as provided

in Subparagraph 16.19 and as may otherwise by required by the Gila River Adjudication

Court or the Little Colorado River Adjudication Court. The WMA T shall prepare and

maintain such records as may be necessary to fie and audit such reports. Any Party may

petition the Gila River Adjudication Court or the Little Colorado River Adjudication

Court to modify the form set forth in Exhibit 11.2 to ensure accurate reporting of the

WMAT Water Diversions and Depletions. Any other Party may object to such petition.
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11.3 CALCULATION OF DIVERSIONS AND DEPLETIONS

11.3.1 LAKES, STOCKPONDS AND OTHER IMPOUNDMENTS

11.3.1.1 The inventories of all lakes, stockponds and other impoundments of Water

on the Reservation and on Off-Reservation Trust Land existing as of the

Enforceability Date are attached as Exhibits 11.3 .1.1.A, 11.3 .1.1.B, and

11.3.1. I.C. The inventories on Exhibits 11.3.1. I.A, 11.3.1. I.B, and 11.3. I.1.C

shall be amended, as necessary, (1) to add or modify the description of any lakes,

stockponds and other impoundments of Water enlarged or constructed on the

Reservation after the Enforceability Date, and (2) to delete or modify the

description of any lakes, stockponds and other impoundments of Water no longer

physically and permanently capable of partially or completely impounding Water.

11.3.1.2 Diversions and Depletions of Water resulting from the lakes, stockponds

and other impoundments of Water on the Reservation and on Off-Reservation

Trust Land shall be computed annually as provided in Exhibit 11.3.1.2. Release

of Water stored in lakes, stockponds and other impoundments of Water shall be

measured at the point of subsequent Diversion as set forth in Subparagraph 11.1,

and subsequent Depletions associated with such Diversions shall be computed in

accordance with the particular Use as set forth in Subparagraphs 11.3.2 through

11.3.8.

11.3.1.3 Upon reasonable notice to the WMAT, representatives of SRP shall be

authorized to visit each lake, stockpond and other impoundment of Water on the

51



Dated as of November 1,2012

Reservation or Off-Reservation Trust Land for the purposes of verifying the

surface area and capacity.

11.3.2 IRRIGATION

11.3.2.1 No later than December i of the Year following the Year in which the

Enforceability Date occurs, the WMA T or the United States acting in its capacity

as trustee for the WMA T shall identify all lands on the Reservation and on Off-

Reservation Trust Land and prepare appropriate maps of all of such lands which

have been irrigated at any time prior to January 1, 2007. The parcels ofiiiigated

lands and ditches serving those parcels shall be accurately mapped at a scale of

1: 12,000. Copies of these maps shall be provided to all Parties.

11.3.2.2 No later than December 1 of each Year following the Year in which the

Enforceability Date occurs, the WMA T or the United States acting in its capacity

as trustee for the WMAT shall provide to each Party a written inventory of all

irrigated lands on the Reservation and on Off-Reservation Trust Land irrigated at

any time during the Year. The inventory shall include the number of acres

irrigated by parcel, the acres of each crop grown on such parcel, the location of

each parcel, the point of Diversion of all Water delivered to each parcel, the

method of delivery of Water to each parcel, the distance from the point of

Diversion to the turnout for the parcel, the method of irrigation of each parcel, the

AFY of Water Diverted for each parcel, and the first and last dates of Diversion of

Water for each parceL.
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11.3.2.3 Depletions of Water resulting from the irrigation oflands on the

Reservation and on Off-Reservation Trust Land shall be computed annually as

provided by Exhibit 11.3.2.3.

11.3.3 MUNICIPAL AND INDUSTRIAL USES

11.3.3.1 No later than January 30 of the second Year following the Year in which

the Enforceability Date occurs, and no later than January 30 of each Year

thereafter, the WMA T or the United States acting in its capacity as trustee for the

WMA T shall provide to each Party a written report of all Diversions of Water on

the Reservation and on Off-Reservation Trust Land for all M&I Uses of Water

during the prior Year. The report shall include for each M&I Use the following:

the point of Diversion, the place of Use and purpose of Use, the AFY Diverted,

the method of Diversion, the amount of Effuent and method of treatment, if any,

of such Effuent following its initial Use, and the amount and means of disposal

of any Effuent from such treatment or Use.

11.3.3.2 Depletions of Water used for M&I Uses on the Reservation and on Off-

Reservation Trust Land shall be computed annually as provided by Exhibit

11.3.3.2.

11.3.4 ARTIFICIAL SNOW MAKING

11.3.4.1 No later than January 30 of the second Year following the Year in which

the Enforceability Date occurs, and no later than January 30 of each Year

thereafter, the WMAT or the United States acting in its capacity as trustee for the
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WMA T shall provide each Party a written report of all Diversions of Water on the

Reservation and on Off-Reservation Trust Land for artificial snow making Uses

during the prior Year. Reports shall include the point of Diversion and the AFY

Diverted.

11.3.4.2 Depletions of Water used for artificial snow making shall be computed

annually as provided by Exhibit 11.3.4.2.

11.3.5 LIVESTOCK CONSUMPTION

11.3.5.1 The Diversions of Water on the Reservation and on Off-Reservation Trust

Land for livestock consumption shall be deemed for the purposes of this

Agreement, to be equal to the Depletions for such Uses.

11.3.5.2 No later than January 30 of the second Year following the Year in which the

Enforceability Date occurs, and no later than January 30 of each Year thereafter,

the WMAT or the United States acting in its capacity as trustee for the WMAT

shall provide to each Party a written report estimating all Depletions of Water on

the Reservation and on Off-Reservation Trust Land for livestock watering

purposes. The report shall include an estimate of the greatest number of livestock

on the Reservation and on Off-Reservation Trust Land during the prior Year and

the methodology used in calculating the estimated Depletions of Water for this

purpose.
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11.3.6 FISH HATCHERIES

11.3.6.1 No later than January 30 of the second Year following the Year in which the

Enforceability Date occurs, and no later than January 30 of each Year thereafter,

the WMA T or the United States acting in its capacity as tmstee for the WMA T

shall provide each Party a written report of all Diversions of Water on the

Reservation and on Off-Reservation Trust Land for fish hatchery Uses during the

prior Year. The report shall include the point of Diversion for each such Use and

the AFY Diverted for each hatchery Use.

11.3.6.2 It shall be presumed that there wil be no Depletions of Water used for fish

hatchery purposes if all Diversions are returned to the source. If all Diversions

are not returned to the source, the Depletions of such Uses shall be computed

annually as provided in Subparagraph 11.3.3.2.

11.3.7 MINING USES

11.3.7.1 No later than January 30 of the second Year following the Year in which

the Enforceability Date occurs, and no later than January 30 of each Year

thereafter, the WMAT or the United States acting in its capacity as trustee for the

WMA T shall provide each Party a written report of all Diversions of Water on the

Reservation and on Off-Reservation Trust land for all mining Uses of Water

during the prior Year. The report shall include the point and method of Diversion,

the place of Use, the AFY Diverted, the amount of Effuent and method of
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treatment, if any, of such Effuent following its initial Use, and the amount and

means of disposal of any Effuent following such treatment or Use.

11.3.7.2 Depletions of Water used for mining purposes on the Reservation and on

Off-Reservation Trust land shall be computed annually as provided by Exhibit

11.3.7.2.

11.3.8 WMATCAPWATER

11.3.8.1 All WMAT CAP Water leased to others in any Year shall be counted as a

Diversion and Depletion by WMAT in such Year for the purposes of Paragraph

4.0 and Subparagraph 5.3 without regard to the quantity of water actually

delivered under the terms of any such lease agreement.

11.3.8.2 For WMAT CAP Water exchanged to others for Use by the WMA T, the

Diversion of Water in any Year shall be the greater of: (1) the quantity of WMA T

CAP Water delivered to an exchanging party in exchange for exchange credits to

be utilized by the WMAT, or (2) the quantity of exchange credits Diverted for

Use by the WMAT.

11.3.8.3 For WMAT CAP Water exchanged to others for Use by the WMAT, the

Depletion of Water in any Year shall be calculated as provided in Subparagraphs

11.3.1 through 11.3.7, inclusive, resulting from the Diversion of exchange credits

for Use by the WMA T during such Year, plus any additional Depletions specified

in the exchange agreement between the WMA T and the exchanging party.
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11.3.8.4 All WMAT CAP Water used by the WMA T in any Year shall be counted

as a Diversion and Depletion by the WMAT in such Year for the purpose of

Paragraph 4.0 and Subparagraph 5.3.

11.4 Any reuse of Effuent or other return flows following the first Use of such Water

on the Reservation and on Off-Reservation Trust Land shall be considered another

separate Diversion for purposes of Paragraph 4.0 and Subparagraphs 5.1, 5.2, and 5.3.

Depletions from such additional Diversions and Uses shall be computed in accordance

with Subparagraph 11.3 and shall be considered separate Depletions for purposes of

Paragraph 4.0 and Subparagraphs 5.1,5.2 and 5.3.

11.5 Any Diversion of Water, the Use of which does not result in return flow to the

Salt River or Little Colorado River Watershed from which it was Diverted shall be

considered a Depletion for purposes of Paragraph 4.0 and Subparagraphs 5.1,5.2, and

5.3.

11.6 In the event any Party believes the calculation of Diversions or Depletions as

provided in Subparagraph 11.2 or 11.3 is no longer the most accurate measure of such

Diversions or Depletions, such Party may request the other Parties to consider amending

Subparagraphs 11.2 or 11.3 as applicable, including their Exhibits, to provide a more

accurate measure of calculating such Diversions or Depletions. Any such requests shall

include the proposed change in methodology for measuring Diversions or Depletions. In

the event the Parties cannot agree on any such requested change, the requesting Party

may petition the Gila River Adjudication Court and the Little Colorado River
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Adjudication Court to review the calculation of Diversions or Depletions as provided in

Subparagraphs 11.2 or 11.3 and modify the calculation for future reports to the Courts.

11.7 Notwithstanding any other provisions of this Paragraph 11.0, the Diversion or

Depletion of Water shall not be counted more than once for a single Use of Water.

12.0 WAIVER AND RELEASE OF CLAIMS

12.1 WAIVER AND RELEASE OF CLAIMS BY PARTIES OTHER THAN
THE WMAT ON BEHALF OF ITSELF AND ITS MEMBERS AND THE
UNITED STATES ACTING IN ITS CAPACITY AS TRUSTEE FOR THE
WMAT AND ITS MEMBERS

12.1.1 Except as provided in Subparagraph 12.5, the Parties, except the WMAT on

behalf of itself and its Members and the United States acting in its capacity as

trustee for the WMA T and its Members, shall execute a waiver and release of any

claims against the WMA T and its Members and the United States acting in its

capacity as trustee for the WMAT and its Members, under Federal, State or other

law for all:

12.1.1.1 Past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off-Reservation Trust Land

arising from time immemorial through the Enforceability Date;

12.1.1.2 Claims for Injury to Water Rights arising after the Enforceability Date

resulting from the Diversion or Use of Water on or for the Reservation and on

Off-Reservation Trust Land in a manner not in violation of this Agreement;
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12.1.1.3 Past, present, and future claims arising out of, or relating in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act.

12.1.1.4 The waiver and release of claims described in Subparagraph 12.1 shall be in

the form set forth in Exhibit 12.1 and shall become effective upon the

Enforceability Date.

12.2 WAIVER AND RELEASE OF CLAIMS FOR WATER RIGHTS AND
INJURY TO WATER RIGHTS BY THE WMAT ON BEHALF OF ITSELF
AND ITS MEMBERS AND BY THE UNITED STATES ACTING IN ITS
CAPACITY AS TRUSTEE FOR THE WMAT AND ITS MEMBERS

12.2.1 Except for the specifically retained claims described in Subparagraph 12.6, the

WMAT, on behalf of itself and its Members, and the United States, acting in its

capacity as trustee for the WMA T and its Members, as part of the performance of

the respective obligations of the United States and the WMAT under this

Agreement, shall execute a waiver and release of any claims against the State (or

any agency or political subdivision of the State) or any other person, entity,

corporation, or municipal corporation under Federal, State, or other law for all:

(a) (i) past, present, and future claims for Water Rights for the Reservation and

Off-Reservation Trust Land arising from time immemorial and, thereafter,

forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever, that are based on aboriginal

occupancy of land by the WMAT, its Members, or their predecessors;
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(b )(i) past and present claims for Injury to Water Rights for the Reservation and

Off-Reservation Trust Land arising from time immemorial through the

Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising from

time immemorial and, thereafter, forever, that are based on aboriginal

occupancy ofland by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability Date for

the Reservation and Off-Reservation Trust Land resulting from Off-

Reservation Diversion or Use of Water in a manner that is not in violation

of this Agreement or State law; and

(c) past, present, and future claims arising out of, or relating in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act.

12.2.2 The waiver and release of claims described in Subparagraph 12.2.1 shall be in the

foim set forth in Exhibit 12.2 and shall become effective upon the Enforceability

Date.

12.3 WAIVER AND RELEASE OF CLAIMS BY THE WMAT ON BEHALF OF
ITSELF AND ITS MEMBERS AGAINST THE UNITED STATES
(EXCEPT IN THE CAPACITY OF THE UNITED STATES AS TRUSTEE
FOR OTHER INDIAN TRIBES)

12.3.1 Except for the specifically retained claims described in Subparagraph 12.7, the

WMAT, on behalf of itself and its Members, as part of the performance of the

obligations of the WMAT under this Agreement, shall execute a waiver and

release of any claim against the United States, including agencies, officials, or
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employees of the United States (except in the capacity of the United States as

trustee for other Indian tribes), under Federal, State, or other law for any and all:

(a)(i) past, present, and future claims for Water Rights for the Reservation and

Off-Reservation Trust Land arising from time immemorial and, thereafter,

forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever that are based on aboriginal

occupancy of land by the WMA T, its Members, or their predecessors;

(b )(i) past and present claims relating in any manner to damages, losses, or

injuries to Water, Water Rights, land, or other resources due to loss of

Water or Water Rights (including damages, losses, or injuries to hunting,

fishing, gathering, or cultural rights due to loss of Water or Water Rights,

claims relating to interference with, Diversion, or taking of Water, or

claims relating to failure to protect, acquire, or develop Water, Water

Rights, or Water infrastructure) within the Reservation and Off-

Reservation Trust Land that first accrued at any time prior to the

Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising from

time immemorial and, thereafter, forever that are based on aboriginal

occupancy ofland by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability Date for

the Reservation and Off-Reservation Trust Land resulting from the Off-
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Reservation Diversion or Use of Water in a manner that is not in violation

of this Agreement or applicable law;

( c) past, present, and future claims arising out of or relating in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act;

(d) past and present claims relating in any manner to pending litigation of

claims relating to the Water Rights of the WMA T for the Reservation and

Off- Reservation Trust Land;

( e) past and present claims relating to the operation, maintenance, and

replacement of existing irrigation systems on the Reservation constructed

prior to the Enforceability Date that first accrued at any time prior to the

Enforceability Date, which waiver shall only become effective on the full

appropriation and payment to the WMAT of $4,950,000 of the amounts

made available under Section 312(b )(2)(B) of the Act;

(f) any claims relating to operation, maintenance, and replacement of the

WMAT Rural Water System, which waiver shall only become effective on

the date on which the funds are made available under Section 312(b)(3)(B)

of the Act and deposited in the WMAT Maintenance Fund;

(g) past and present breach of trust and negligence claims for damage to the

land and natural resources of the WMA T caused by riparian and other

vegetative manipulation by the United States for the purpose of increasing

Water runoff from the Reservation that first accrued at any time prior to

the Enforceability Date; and
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(h) past and present claims for trespass, use, and occupancy of the

Reservation in, on, and along the Black River that first accrued at any time

prior to the Enforceability Date.

12.3.2 The waiver and release of claims described in Subparagraph 12.3.1 shall be in the

form set forth in Exhibit 12.3, and, except where otherwise specifically provided

in 12.3.1(e) and 12.3.1(f), shall become effective upon the Enforceability Date.

12.4 WAIVER AND RELEASE OF CLAIMS BY THE UNITED STATES IN
ALL CAPACITIES (EXCEPT AS TRUSTEE FOR AN INDIAN TRIBE
OTHER THAN THE WMAT) AGAINST THE WMAT AND ITS
MEMBERS

12.4.1 Except for the specifically retained claims described in Paragraph 12.8, the United

States, in all capacities (except as trustee for an Indian tribe other than the

WMA T), as part of the performance of its obligations under this Agreement, shall

execute a waiver and release of any and all claims against the WMA T, its

Members, or any agency, official, or employee of the WMAT, under Federal,

State or any other law for all:

(a) past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off- Reservation

Trust Land arising from time immemorial through the Enforceability Date;

(b) claims for Injury to Water Rights arising after the Enforceability Date

resulting from the Diversion or Use of Water on the Reservation and on

Off-Reservation Trust Land in a manner that is not in violation of this

Agreement; and
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(c) past, present, and future claims arising out of or related in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act.

12.4.2 The waiver and release of claims described in Subparagraph 12.4.1 shall be in the

form set forth in Exhibit 12.4 and shall become effective upon the Enforceability

Date.

12.5 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS BY THE
PARTIES OTHER THAN THE WMAT ON BEHALF OF ITSELF AND
ITS MEMBERS OR THE UNITED STATES ACTING AS TRUSTEE FOR
THE WMAT AND ITS MEMBERS

12.5.1 Notwithstanding the waiver and release of claims described in Subparagraph 12.1

and Exhibit 12.1, the Parties, other than the WMAT on behalf of itself and its

Members and the United States acting in its capacity as trustee for the WMAT

and its Members, shall retain any right to:

12.5.1.1 Subject to Subparagraph 16.9, assert claims for injuries to, and seek

enforcement of, their rights under this Agreement or the Act in any State court or

Federal court of competent jurisdiction;

12.5.1.2 Assert claims for injuries to, and seek enforcement of, their rights under the

Judgment and Decree entered by the court in the Gila River Adjudication

Proceedings, the form of which is attached hereto as Exhibit 12.9.6.1;

12.5.1.3 Assert claims for injuries to, and seek enforcement of, their rights under the

Judgment and Decree entered by the court in the Little Colorado River

Adjudication Proceedings, the form of which is attached hereto as Exhibit

12.9.6.2;
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12.5.1.4 Assert past, present, and future claims to Surface Water that are not'

inconsistent with this Agreement;

12.5.1.5 Assert any claims to Groundwater that are subject to the Gila River

Adjudication Proceedings or the Little Colorado River Adjudication Proceedings,

or other applicable law;

12.5.1.6 Assert any claims arising after the Enforceability Date for Injury to Water

Rights not specifically waived herein;

12.6 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS BY THE
WMA T ON BEHALF OF ITSELF AND ITS MEMBERS AND THE
UNITED STATES ACTING AS TRUSTEE FOR THE WMAT AND ITS
MEMBERS

12.6.1 Notwithstanding the waiver and release of claims set forth in Subparagraph 12.2,

the WMAT, on behalf of itself and its Members, and the United States, acting as

trustee for the WMAT and its Members, shall retain any right:

(a) subject to Subparagraph 16.9, to assert claims for injuries to, and seek

enforcement of, the rights of the WMAT and its Members under this

Agreement or the Act in any Federal or State court of competent

jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of the

WMA T under the Judgment and Decree entered by the court in the Gila

River Adjudication Proceedings, the form of which is attached as Exhibit

12.9.6.1 ;

( c) to assert claims for injuries to, and seek enforcement of, the rights of the

WMAT under the Judgment and Decree entered by the court in the Little
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Colorado River Adjudication Proceedings, the form of which is attached

as Exhibit 12.9.6.2;

(d) to object to any claims by or for any other Indian tribe, Indian community

or nation, or dependent Indian community, or the United States on behalf

of such a tribe, community, or nation;

( e) to participate in the Gila River Adjudication Proceedings and the Little

Colorado River Adjudication Proceedings to the extent provided in

Subparagraph 14.1;

(f) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Subparagraph 12.2;

(g) to assert any past, present, or future claim for Injury to Water Rights

against any other Indian tribe, Indian community or nation, dependent

Indian community, allottee, or the United States on behalf of such a tribe,

community, nation or allottee;

(h) to assert any past, present, or future claim for trespass, use, and occupancy

of the Reservation in, on, or along the Black River against Freeport-

McMoran Copper & Gold, Inc., Phelps Dodge Corporation, or Phelps

Dodge Morenci, Inc., (or a predecessor or successor of those entities),

including all subsidiaries and affiiates of those entities; and

(i) to assert claims arising after the Enforceability Date for Injury to Water

Rights resulting from the pumping of Water from land located within

national forest land as of January 13,2009 in the south 12 ofT. 9 N., R. 24

E., the south 12 ofT. 9 N., R. 25 E., the north 12 ofT. 8 N., R. 24 E., or the
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north Yi ofT.8 N., R. 25 E., if Water from that land is used on the land or

is transported off the land for municipal, commercial, or industrial Use.

12.7 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS BY THE
WMAT ON BEHALF OF ITSELF AND ITS MEMBERS AGAINST THE
UNITED STATES

12.7.1 Notwithstanding the waiver and release of claims set forth in Subparagraph 12.3,

the WMAT, on behalf of itself and its Members, shall retain any right:

(a) subject to Subparagraph 16.9, to assert claims for injuries to, and seek

enforcement of, the rights of the WMAT and its Members under this

Agreement or the Act in any Federal or State court of competent

jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of the

WMAT and Members under the Judgment and Decree entered by the

court in the Gila River Adjudication Proceedings, the form of which is

attached as Exhibit 12.9.6.1;

( c) to assert claims for injuries to, and seek enforcement of, the rights of the

WMAT and Members under the Judgment and Decree entered by the

court in the Little Colorado River Adjudication Proceedings, the form of

which is attached as Exhibit 12.9.6.2;

(d) to object to any claims by or for any other Indian tribe, Indian community

or nation, or dependent Indian community, or the United States on behalf

of such a tribe, community, or nation;

( e) to assert past, present or future claims for Injury to Water Rights, or any

other claims other than a claim to Water Rights, against any other Indian

67



Dated as of November 1,2012

tribe, Indian community or nation, or dependent Indian community, or the

United States on behalf of such a tribe, community, or nation;

(f) to assert claims arising after the Enforceability Date for Injury to Water

Rights resulting from the pumping of Water from land located within

national forest land as of January 13,2009 in the south 12 ofT. 9 N., R. 24

E., the south 12 ofT. 9 N., R. 25 E., the north 12 ofT. 8 N., R. 24 E., or the

north 12 ofT.8 N., R. 25 E., if Water from that land is used on the land or

is transported off the land for municipal, commercial, or industrial Use;

(g) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Subparagraph 12.3;

(h) to seek remedies and assert any other claims not specifically waived in

Subparagraph 12.3; and

(i) to assert any claim arising after the Enforceability Date for a future taking

by the United States of Reservation land, Off-Reservation Trust Land, or

any property rights appurtenant to that land, including any Water Rights

set forth in Paragraph 4.0.

12.8 UNITED STATES' RESERVATION OF RIGHTS AND RETENTION OF
CLAIMS

12.8.1 Notwithstanding the waiver and release of claims described in Subparagraph 12.4,

the United States shall retain any right to assert any claims not specifically waived in

Subparagraph 12.4.
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12.9 GENERAL

12.9.1 Except as provided in Subparagraphs 4.14, 12.2.1(a)(ii), 12.2.1(b)(ii), 12.3. 1 (a)(ii)

and 12.3. 1 (b)(ii), nothing in the Act or this Agreement shall affect any rights to

Water of the WMAT, its Members, or the United States acting in its capacity as

trustee for the WMA T and its Members, for land outside the boundaries of the

Reservation or Off-Reservation Trust Land.

12.9.2 Beginning on the Enforceability Date all land held by the United States in trust for

the WMA T and its Members shall have no rights to Water other than those

specifically quantified for the WMAT and the United States, acting in its capacity

as trustee for the WMAT and its Members, for the Reservation and Off-

Reservation Trust Land pursuant to Paragraph 4.0. Except as set forth in this

Agreement, the benefits realized by the WMA T and its Members under this

Agreement and the Act shall be in full satisfaction of all claims of the WMAT, its

Members and the United States acting as trustee for benefit of the WMAT and its

Members, for Water Rights and Injury to Water Rights, under Federal, State, or

other law with respect to the Reservation and Off-Reservation Trust Land.

Notwithstanding the preceding sentence, nothing in this Agreement or the Act

recognizes or establishes any right of a Member to Water on the Reservation or on

Off-Reservation Trust Land.

12.9.3 Any entitlement to Water of the WMA T or its Members or the United States

acting in its capacity as trustee for the WMA T and its Members for the

Reservation and Off-Reservation Trust Land shall be satisfied out of the Water
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resources granted, quantified, confirmed or recognized to or for the WMA T and

the United States acting in its capacity as trustee for the WMAT by this

Agreement and the Act.

12.9.4 Except as provided in Subparagraph 12.6.1(i) and 12.7.1(f), the WMAT and the

United States acting in its capacity as trustee for the WMAT shall not: (1) object

to the use of any well located outside the boundaries of the Reservation or the

Off-Reservation Trust Land in existence on the Enforceability Date; or (2) object

to, dispute or challenge after the Enforceability Date the driling of any well or the

withdrawal and Use of Water from any well in the Little Colorado River

Adjudication Proceedings, the Gila River Adjudication Proceedings or in any

other judicial or administrative proceeding.

12.9.5 Nothing in this Agreement or the Act affects any right of the United States to take

any action, including environmental actions, under any laws (including

regulations and the common law) relating to human health, safety, or the

environment.

12.9.6 FORMS OF JUDGMENT

12.9.6.1 The Parties that are paiiies to the Gila River Adjudication Proceedings

shall file and seek approval of a Judgment and Decree in the Gila River

Adjudication Proceedings substantially in the form of Exhibit 12.9.6.1.

12.9.6.2 The Parties that are parties to the Little Colorado River Adjudication

Proceedings shall fie and seek approval of a Judgment and Decree in the Little
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Colorado River Adjudication Proceedings substantially in the form of Exhibit

12.9.6.2.

12.9.7 Nothing in this Agreement or the Act expands, diminishes, or impacts any claims

the WMAT may assert, or any defense the United States may assert, concerning

title to land outside the most current survey, as of December 8, 2010, ofthe

northern boundary of the Reservation.

13.0 FEDERAL APPROPRIATIONS AND LOCAL CONTRIBUTIONS

13.1 The Parties, excluding the United States, agree to use their good faith effoiis to

support the appropriations authorized in Sections 312(b)(2) and 312(e)(2)(B) of the Act.

The Parties, excluding the United States, agree to establish a communication process for

notifying the Parties when the WMAT requests legislative support. The Parties,

excluding the United States, agree to support implementation of this Agreement and the

Act by including WMAT Congressional legislation in the legislative agendas approved

by their governing bodies or other means as appropriate.

13.2 A combination of funding will be made available and deposited as provided in

the Act.

13.3 The State of Arizona shall provide $2 milion for the implementation of this

Agreement, which in accordance with Section 31 O( a)(2) of the Act wil be deposited into

the WMAT Water Rights Settlement Subaccount established by Section 31 O( a) of the

Act.
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13.4 Enforceability of this Agreement is conditioned upon the satisfaction of all of the

conditions set forth in Section 309( d) (1 ) of the Act, including the deposit of the State's

contribution of funds as provided in Section 309(d)(l)(D) of the Act and Subparagraph

13.3 and the deposit of Federal funds into the White Mountain Apache Water Rights

Settlement Subaccount as provided in Section 312( a) of the Act.

13.5 Neither the Federal funds authorized, appropriated, or transferred in or under the

Act, nor any contribution pursuant to this Paragraph, nor any interest or income accruing

on the principal of the Federal or contributed funds, shall be distributed to any Member

on a per capita basis.

14.0 CONFIRMATION OF RIGHTS

14.1 Status ofWMATs' claims:

14.1.1 The WMAT agrees to intervene in the Gila River Adjudication Proceedings for at

least the limited purposes of seeking the court's approval of the Judgment and

Decree, pursuant to the Arizona Supreme Court's May 16, i 991, Special

Procedural Order Providing for the Approval of Federal Water Rights

Settlements, Including Those ofIndian Tribes, substantially in the form of Exhibit

12.9.6.1, and to the court's continuing jurisdiction for enforcement purposes. The

WMA T agrees to intervene in the Little Colorado Adjudication Proceedings for at

least the limited purposes of seeking the court's approval of the Judgment and

Decree, pursuant to the Arizona Supreme Court's September 27,2000,
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Administrative Order, substantially in the form of Exhibit 12.9.6.2, and to the

court's continuing jurisdiction for enforcement purposes.

14.1.2 The Parties, including the United States in all its capacities except as trustee for

Indian tribes other than the WMAT, ratify, confirm, declare to be valid, and shall

not object to, dispute or challenge in the Gila River Adjudication Proceedings or

in the Little Colorado River Adjudication Proceedings, or in any other judicial or

administrative proceeding, the rights of the WMA T and the United States acting

in its capacity as trustee for the WMAT to the Water Rights or to the Use of

Water, quantified in this Agreement and in the Act.

14.1.3 Except as provided in Subparagraphs 12.6.1 and 14.1.4, the WMAT and the

United States acting in its capacity as trustee for the WMA T shall neither

challenge nor object to claims of other persons for the Use of Water from the Salt

River and the Little Colorado River and their tributaries in the Gila River

Adjudication Proceedings, the Litte Colorado River Adjudication Proceedings or

in any other judicial or administrative proceedings.

14.1.4 The WMAT and the United States acting in its capacity as trustee for the WMAT

reserve and retain the right to challenge or object to any claim for Use of Water

by or on behalf of the following persons or entities:

14.1.4.1 The Gila River Indian Community of the Gila River Indian Reservation,

Arizona;

14.1.4.2 The Tonto Apache Tribe of Arizona;
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14.1.4.3 The San Carlos Apache Tribe of the San Carlos Reservation, Arizona;

14.1.4.4 The Salt River Pima-Maricopa Indian Community of the Salt River

Reservation, Arizona;

14.1.4.5 Freeport-McMoRan Copper & Gold, Inc., Phelps Dodge Corporation,

Phelps Dodge Morenci, Inc., their predecessors and successors, including all

subsidiaries and affiiates;

14.1.4.6 Such persons or entities responsible for Injury to Water Rights arising after

the Enforceability Date resulting from the drilling of wells or pumping of Water

from lands located within national forest lands as of the date of this Agreement in

the south half ofT. 9 N., R. 24 E.; south half ofT. 9 N., R. 25 E., north half ofT.

8 N., R. 24 E.; north half ofT. 8 N., R. 25 E., in the event title to such lands is no

longer retained by the United States or Water from such lands is transported off

such lands for M&I Use.

14.2 SRP RIGHTS

14.2.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm, declare to be valid,

and agree not to object to, dispute, or challenge in the Gila River Adjudication

Proceedings, or in any other judicial or administrative proceeding, the rights of

SRP and its shareholders to the Waters of the Salt and Verde rivers, which rights
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are appurtenant to the lands of SRP and its shareholders, and are described, stated,

confirmed or established in the following documents:

14.2.1.1 Notices of Appropriation of Water posted and subsequently recorded by the

Hudson Reservoir and Canal Company on April 22, 1893, with the Gila County,

Arizona, Recorder's Offce in Book of Miscellaneous Records NO.1 at Pages 478

to 480; on April 25, 1893, with the Maricopa County, Arizona, Recorder's Office

in Book of Canals NO.1 at Pages 283-285; on April 29, 1893, with the Yuma

County, Arizona, Recorder's Office in Book of Homestead and Pre-emption

Claims NO.1 at Pages 76-78; on May i, 1893, with the Offce of the Secretary of

the Arizona Territory in Book of Water Filings and Locations NO.1 at Pages 8-

13; on August 26, 1893, with the Maricopa County, Arizona, Recorder's Offce in

Book of Canals NO.1 at Pages 310-312; on August 26,1893, with the Gila

County, Arizona, Recorder's Offce in Book of Miscellaneous Records, NO.1 at

Pages 534-538; on February 1, 1894, with the Offce of the Secretary of the

Arizona Territory in Book of Water Filings and Locations NO.1 at Pages 53-57;

on August 30, 1901, with the Gila County, Arizona, Recorder's Offce in Book of

Miscellaneous Records NO.2 at Pages 292-293; on August 31, 1901, with the

Maricopa County, Arizona, Recorder's Office in Book of Canals NO.2 at Pages

74-76; on August 31,1901, with the Offce of the Secretary of the Arizona

Territory in Book of Water Filings and Locations NO.2 at Pages 191-195; on

August 31, 1901, in the Office of the Secretary of the Arizona Territory in Book

of Water Filings and Locations NO.2 at Pages 239-242; on Febiuary 26, 1900, in

the Offce of the Secretary of the Arizona Territory in Book of Filings and
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Locations NO.2 at Pages 131-133; on March 3, 1900, in the Office of the

Secretary of the Arizona Territory in Book of Water Filings and Locations NO.2

at Pages 154-157.

14.2.1.2 Notice of Appropriation of Water posted and recorded by Frank H. Parker,

Secretary of the Salt River Valley Water Users' Association, with the Maricopa

County, Arizona, Recorder's Offce in Book of Canals NO.2 at page 155 on

February 8, 1906.

14.2.1.3 Notice of Appropriation of Water posted on February 6, 1906 and recorded

by Louis C. Hill, Supervising Engineer, United States Geological Survey, with the

Maricopa County, Arizona, Recorder's Office in Book of Canals NO.2 at page

156 on February 8, 1906.

14.2.1.4 Notice of Appropriation of Water posted on March 4, 1914, and recorded by

John P. Orme, President of the Salt River Valley Water Users' Association, with

the Maricopa County, Arizona, Recorder's Offce in Book of Canals NO.2 at page

379 on March 6, 1914.

14.2.1.5 Decision and Decree, and all Decrees supplemental thereto, entered in

Hurley v. Abbott, in the District Court of the Third Judicial District of the

Territory of Arizona in and for the County of Maricopa, No. 4564, March 1,1910.

14.2.1.6 Decision and Decree, and all supplemental Decrees thereto, entered in

Benson v. Allson, in the Superior Court of Maricopa County, State of Arizona,
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No. 7589, November 14, 1917, solely as applied to the Northeast y, of Section 25,

Township 1 North, Range 1 East, G&SRB&M.

14.2.1.7 Salt River Valley Water Users' Association Articles ofIncorporation, as

amended, in existence on the Enforceability Date.

14.2.1.8 Water right applications approved and accepted by the authority of the

Secretary of the Interior for homestead lands under the Reclamation Act and for

Lands in Private Ownership and Lands Other than Homesteads under the

Reclamation Act between the United States of America, Depaiiment of Interior,

Bureau of Reclamation and individual shareholders of the Salt River Valley

Water Users' Association.

14.2.1.9 Agreement between the United States of America and the Salt River Valley

Water Users' Association, dated June 25, 1904.

14.2.1.10 Contract between the United States of America and Salt River Valley

Water Users' Association dated September 6, 1917, as amended on July 26, 1922,

April 25, 1928, June 30,1930, November 29,1930, September 10,1941, and June

30, 1950.

14.2.1.11 Contract between the United States of America and Salt River Valley

Water Users' Association, dated June 3, 1935 (Verde River Storage Works).
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14.2.1.12 Contract between the United States of America and Salt River Valley

Water Users' Association, dated November 26, 1935, as amended on October 14,

1936, October 2,1939, and September 10, 1941 (Construction of Bartlett Dam).

14.2.1.13 Contract between Salt River Valley Water Users' Association and Salt

River Project Agricultural Improvement and Power District, dated March 22,

1937, as amended on February 28,1944, and September 12,1949.

14.2.1.14 Agreement between Salt River Valley Water Users' Association, Phelps

Dodge Corporation and Defense Plant Corporation, dated March i, 1944

(Horseshoe Dam Construction and Operation).

14.2.2 All of the Parties, including the United States in its capacity as trustee for the

WMAT, agree not to object to, dispute or challenge in the Little Colorado River

Adjudication Proceedings, or in any other judicial or administrative proceeding,

the right ofSRP to withdraw up to 21,000 AFY of Underground Water for Use at

the Coronado Generating Station, located in Apache County, Arizona.

14.3 BUCKEYE RIGHTS

14.3.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm, declare to be valid,

and agree not to object to, dispute, or challenge in the Gila River Adjudication

Proceedings, or in any other judicial or administrative proceeding, the rights of

the Buckeye Water Conservation & Drainage District, and the Buckeye Irrigation

Company and its shareholders, to the Waters of the Salt, Verde and Gila rivers,
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which rights are appurtenant to lands currently provided with Water by the

Buckeye Irrigation Company or within Buckeye Water Conservation & Drainage

District, and which rights are described, confirmed, or established by virte of the

following documents, decrees and enactments:

14.3.1.1 Notices of location and appropriation of waters of the Gila River posted

March 10,1877, and recorded March 12,1877, in Book 1 of Canals, page 22, and

posted May 28, 1885, and recorded June 3, 1885, in Book 1 of Canals, Page 80,

and posted July 24, 1886, and recorded October 8, 1886, in Book 1 of Canals,

page 94, in the records of Maricopa County, Arizona.

14.3.1.2 The Articles ofIncorporation and Bylaws of the Buckeye Inigation

Company, as amended and in effect as of the Enforceability Date.

14.3.1.3 The decree of November 14, 1917, and all amendments and supplements

thereto, entered in Benson v. Allson, et al., No. 7589 in the Superior Court of

Maricopa County, Arizona, as applicable to all lands described therein and now

provided with Water diverted from the Gila River at the head gate of the Buckeye

Canal in Section 28, Twp. 1 N., R. 1 W., G&SRB&M, Maricopa County,

Arizona.

14.3.1.4 The order of the Board of Supervisors of Maricopa County, Arizona, dated

November 6, 1922, creating the Buckeye Water Conservation & Drainage District

and including specified lands within the boundaries thereof, and the provisions of

Chapter 19, Title 48, Arizona Revised Statutes, establishing the rights of lands to
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Waters available for distribution within such District as in effect at the time of the

Enforceability Date.

14.3.1.5 The stipulations, judgments and decrees made and entered in Buckeye

Irrigation Company v. Salt River Valley Water Users' Association, et aI., No.

30869- B in the Superior Court of Maricopa County, Arizona, including, but not

limited to the judgment in favor of Buckeye Irrigation Company and against Salt

River Valley Water Users' Association entered September 29,1944.

14.4 CITY OF PHOENIX RIGHTS

14.4.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm, declare to be valid

and agree not to object to, dispute or challenge, in the Gila River Adjudication

Proceedings, or otherwise, the rights of the City of Phoenix in the Waters of the

Salt and Verde rivers, which rights are described, stated, confirmed or established

in the following documents:

14.4.1.1 Contract No. 1830 between the United States of America, the City of

Phoenix and the Salt River Valley Water Users' Association dated October 7,

1948.

14.4.1.2 Contract No. 1604 between the Salt River Valley Water Users' Association

and the City of Phoenix dated November 22, 1946, to the extent that Contract No.

1604 is in accordance with and consistent with Contract No. 1830 described in

Subparagraph 14.4.1.1.
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14.4.1.3 Certificate of Water Right No. 1999 from the State of Arizona to the City of

Phoenix.

14.5 PLAN 6 BUREAU OF RECLAMATION STORAGE AND
APPROPRIATIVE RIGHTS

14.5.1 MODIFIED ROOSEVELT DAM

All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm, declare to be valid and

agree not to object to, dispute or challenge, in the Gila River Adjudication Proceedings,

or otherwise, the rights of the United States in the Waters of the Salt River, which rights

are described, stated, confirmed or established in Permit to Appropriate Surface Waters

of the State of Arizona No. R-2128 issued by the State of Arizona to the U.S. Bureau of

Reclamation.

14.5.2 NEW WADDELL DAM

All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm, declare to be valid and

agree not to object to, dispute or challenge, in the Gila River Adjudication Proceedings,

or otherwise, the rights of the United States in the Waters of the Agua Fria River, which

rights are described, stated, confirmed or established in Permit to Appropriate Surface

Waters of the State of Arizona No. 33-87832 issued by the State of Arizona to the U.S.

Bureau of Reclamation.
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14.6 PLAN 6 STATE APPROPRIATIVE RIGHTS

14.6.1 MODIFIED ROOSEVELT DAM

All of the Parties, including the United States in all of its capacities except as

tiustee on behalf of any Indian tribe other than the WMAT, ratify, confirm, declare to be

valid and agree not to object to, dispute or challenge, in the Gila River Adjudication

Proceedings, or otherwise, the rights of the cities of Phoenix, Scottsdale, Mesa, Chandler,

Glendale and Tempe in the Waters of the Salt River, which rights are described, stated,

confirmed or established in the following documents:

14.6.1.1 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96226

issued by the State of Arizona to the City of Tempe;

14.6.1.2 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96227

issued by the State of Arizona to the City of Scottsdale;

14.6.1.3 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96228

issued by the State of Arizona to the City of Phoenix;

14.6.1.4 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96229

issued by the State of Arizona to the City of Mesa;

14.6.1.5 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96230

issued by the State of Arizona to the City of Glendale; and

14.6.1.6 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96231

issued by the State of Arizona to the City of Chandler.
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14.6.2 NEW WADDELL DAM

All of the Parties, including the United States in all of its capacities except as

trustee on behalf of any Indian tribe other than WMAT, ratify, confirm, declare to be

valid and agree not to object to, dispute or challenge in the Gila River Adjudication

Proceedings, or otherwise, the rights of CA WCD in the Waters of the Agua Fria River,

which rights are described, stated, confirmed or established in Permit to Appropriate

Surface Waters of the State of Arizona No. 33-89719 issued by the State of Ai1zona to

theCAWCD.

14.7 RWCD RIGHTS

14.7.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm and declare to be

valid the rights of RWCD under and as defined in that agreement between the Salt

River Valley Water Users' Association and RWCD dated October 24, 1924, and

approved by the Secretary on December 2, 1924, and all amendments and

modifications thereto as of the Enforceability Date. All of the Parties, including

the United States in all of its capacities except for the United States acting as

trustee for Indian tribes other than the WMAT, recognize and confirm the

entitlement of RWCD to Surface Water from the Salt and Verde River systems

and agree not to object to, dispute or challenge, in the Gila River Adjudication

Proceedings, or in any other judicial or administrative proceeding, such rights,

which rights are evidenced by, described, stated, confirmed or established in the

following documents and instruments: the agreement between the Salt River

Valley Water Users' Association and RWCD dated October 24,1924, and
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approved by the Secretary on December 2, 1924; the stipulation dated September

18, 1940, the decision dated on or about September 18, 1940, the judgment dated

September 19,1940, and the order dated September 19,1940, in We. Lehane v.

Salt River Valley Water Users' Association, et aI., Cause No. 32021-C in the

Superior Court of Maricopa County, Arizona; and the agreement between SRP

and RWCD dated September 9,1954.

14.7.2 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMA T, recognize and confirm that the

measure ofRWCD's Surface Water entitlement under the documents and

instruments identified in Subparagraph 14.7.1 is five and six-tenths percent

(5.6%) of the sum of all Surface Water, except Spil Water, diverted at Granite

Reef Dam or other points on the Salt and Verde Rivers (a) for Use on the lands

within the SRR described in Exhibit 14.7.2, (b) for distribution by Glendale,

Mesa, Phoenix, Tempe, and Chandler, or other cities, or towns, or their

successors, to the lands within the SRRD listed on Exhibit 14.7.2, and (c) all

Surface Water delivered to SRP below Granite Reef Dam for Use on the lands

within the SRR listed on Exhibit 14.7.2 in exchange for Surface Water that

otherwise would have been diverted at Granite Reef Dam for delivery to such

lands; minus the first 19,427 acre-feet of Surface Water delivered by SRP each

year to the City of Phoenix domestic water treatment plants. Except as provided

in this Subparagraph 14.7.2, all rights and obligations contained in the documents

and instruments referred to in Subparagraph 14.7.1 hereof shall remain in full

force and effect. RWCD's entitlement as set forth in this Subparagraph 14.7 shall
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not include any yield from additional active conservation capacity (increases in

reservoir capacity assigned to regulate reservoir outflow for irrigation, power and

municipal and industrial use which result from modifications of Roosevelt Dam)

in Plan 6 facilities (Plan 6 for the regulatory storage division of the CAP, which,

for purposes of this Subparagraph 14.7.2 is limited to modifications to Roosevelt

Dam on the Salt River).

14.7.3 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, acknowledge that RWCD's Water

Rights as described in the documents and instruments referred to in Subparagraph

14.7.1 hereof are appropriative rights and are appurtenant to RWCD lands.

Should any other entity succeed to all ofRWCD's Water entitlement and system

capacity, it shall assume RWCD's rights and obligations to the WMAT and SRP

under this Agreement. Nothing in this Agreement shall be construed as a grant of

rights between SRP and RWCD for the use of SRP facilities to deliver RWCD's

entitlement.

14.7.4 "Spill Water" for purposes of Subparagraph 14.7.2, shall mean flood flow waters

from the Salt and Verde Rivers in excess of the storage capacity of SRP reservoirs

as such reservoirs existed on February 12, 1988.

15.0 WMATWATERCODE

15.1 The WMAT shall have the right to allocate Water to all users on the Reservation

and on Off-Reservation Trust Lands pursuant to the Water Code and to manage, regulate
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and control the Use on the Reservation and on Off-Reservation Trust Land, of all of the

Water Rights quantified to the WMA T by this Agreement.

15.2 No later than eighteen (18) months following the Enforceability Date, the WMA T

shall have enacted a Water Code governing all of the Water Rights quantified to the

WMAT by this Agreement. The Water Code shall include, at a minimum, the following

provisions:

15.2.1 Provisions requiring the measurement, calculation and recordation of all

Diversions and Depletions of Water on the Reservation and on Off-Reservation

Trust Land.

15.2.2 Terms of a water conservation plan, including objectives, conservation measures

and an implementation timeline, as provided in Section 305(e)(2)(B) of the Act.

15.2.3 Provisions requiring the approval of the WMA T for the severance and transfer of

rights to the Use of Water from historically irrigated lands identified in

accordance with Subparagraph 11.3.2.1 to Diversions and Depletions on other

non-historically irrigated lands not located on the watershed of the same Water

source.

15.2.4 Provisions requiring the authorization ofthe WMAT for all Diversions of Water

on the Reservation and on Off-Reservation Trust Land by any individual or entity

other than the WMAT.
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16.0 OTHER PROVISIONS

16.1 RECLAMATION REFORM ACT

Pursuant to Section 311 (d) of the Act, the Reclamation Reform Act of 1982 (43

U.S.c. §§ 390aa, et seq.) and any other acreage limitation or full cost pricing provision

under Federal law shall not apply to any individual, entity or land solely on the basis of:

(A) receipt of any benefit under the Act, (B) execution or performance of this Agreement,

or (C) the Use, storage, delivery, lease, or exchange of CAP Water.

16.2 NO STANDARD FOR USE FOR QUANTIFICATION OF OTHER INDIAN
RIGHTS OR CLAIMS

Nothing in this Agreement shall be construed as establishing any standard to be

used for the quantification of Federal reserved rights, aboriginal claims, or any other

Indian claims to Water in any judicial or administrative proceeding.

16.3 ENTIRE UNDERSTANDING

This Agreement constitutes the entire understanding among the Parties. Evidence

of conduct or statements made in the course of negotiating this Agreement, including, but

not limited to previous drafts of this Agreement, is inadmissible in any legai proceedings

other than one for approval or confirmation of this Agreement.

16.4 MODIFICATIONS TO AGREEMENT AND AMENDMENTS TO
EXHIBITS

No modification of this Agreement shall be effective unless it is in writing, signed

by all Parties, and is approved by the Gila River Adjudication Court or the Little

Colorado River Adjudication Court, as applicable. Notwithstanding the foregoing,

Exhibits to this Agreement may be amended by the parties to such Exhibits in accordance
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with their terms, without court approval, unless such approval is required in the Exhibit

or by law; provided, however, that no amendment of any Exhibit may violate any

provisions of the Act, or this Agreement, or adversely affect the rights under this

Agreement of any Party who is not a signatory of such an amendment.

16.5 STATE CAPACITY

Execution of this Agreement by the Governor of the State constitutes the

commitment of the State to carry out the terms and conditions of Subparagraphs 7.17,

12.1, and 16.6. Except as provided in the preceding sentence, it is not intended that this

Agreement shall be determinative of any decision to be made by any State agency in any

administrative, adjudicatory, rule making, or other proceeding or matter. The State's

participation as a Party shall be as described herein and shall not bind the State as to a

waiver of rights or release of claims, if any, for lands received by the State from the

United States pursuant to the provisions of:

(a) The Act of September 9,1850,9 Stat. 446 (creating the Territory of New

Mexico);

(b) The December 30, 1853 Treaty with Mexico, 10 Stat. 1031 (the Gadsden

Purchase);

(c) The Act of 1863, 12 Stat. 664 (creating the Territory of Arizona);

(d) The Act of February 18, 1881,21 Stat. 326 (University of Arizona 1881

Grant);

(e) The Arizona-New Mexico Enabling Act of June 20,1910,36 Stat. 557; and

(f) The Act of February 20, 1929, c. 280, § 2, 45 Stat. 1252 (land for miners'

hospitals for disabled miners within said State).
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16.6 OBLIGATION TO WORK IN GOOD FAITH TO ACHIEVE
ENFORCEABILITY OF AGREEMENT

As of December 31, 2008, each Party shall have the obligation to work in good

faith to satisfy the conditions set forth in Section 309( d) of the Act. Except as provided

in the preceding sentence, no Party, by reason of its execution of this Agreement, shall be

required to perform any of the obligations or be entitled to receive any of the benefits

under this Agreement until the Enforceability Date.

16.7 AUTHORITY TO EXECUTE

Each Party represents that the person signing this Agreement on behalf of such

Party has the authority to execute it.

16.8 CHANGES IN USES ON SRRD AND RWCD LANDS

All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, recognize that Water Uses on the

urbanized portions of the lands within SRR and RWCD have changed and wil continue

to change from agricultural Uses to M&I Uses. The Parties including the United States in

all of its capacities except as trustee for Indian tribes other than the WMAT agree that

such changes in Use are valid, and that Water appurtenant to lands that are now or wil

become urbanized within a particular municipal or other water service area may be

delivered for M&I Uses on such urbanized lands and the Water Rights appurtenant to

such urbanized lands shall carry the original priority dates. With the exception of type of

Use, these Water Rights are as described in the Kent Decree, the Lehane decision (w. c.

Lehane v. Salt River Valley Water Users' Assoc., et aI., Cause No. 32021-C) and the
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documents referred to therein. No Party, including the United States in all of its

capacities except as trustee for Indian tribes other than the WMAT, shall challenge or

otherwise object to these rights on the basis of change of Use, nature of delivery, or on

any other bases in any judicial or administrative proceeding. As to urbanized lands

within the SRRD, the Parties including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT agree that the historical practices of the

cities and towns located within the geographic limits of SRRD and SRP and the general

nature of the rights are appropriately described in the Water Commissioner's Report of

June 3, 1977, a copy of which is attached as Exhibit 16.8. Nothing in this Subparagraph

16.8 shall be construed as authorizing the delivery of Water to any municipality by SRP

or RWCD for M&I Uses within the SRR or RWCD, respectively, in the absence of a

written delivery agreement between any such municipality and SRP or RWCD.

16.9 RIGHT TO PETITION ANY COURT OF COMPETENT JURISDICTION

Any Party shall have the right to petition any State court or Federal court of

competent jurisdiction for such declaratory and injunctive relief as may be necessary to

enforce the terms, conditions, and limitations of this Agreement. Nothing contained

herein waives the right of the United States or the WMAT to object to the jurisdiction of

the courts of the State to adjudicate any dispute arising under this Agreement or the Act.

Fuiihermore, nothing herein waives the right of any Party to object to the jurisdiction of

any Federal court to adjudicate any dispute arising under this Agreement or the Act.
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16.10 GOVERNING LAW

This Agreement shall be construed in accordance with applicable State and

F ederallaw.

16.11 SUCCESSORS AND ASSIGNS

This Agreement shall inure to the benefit of and be binding upon the successors

and assigns of the Parties.

16.12 ANTI-DEFICIENCY ACT

The United States shall not be liable for failure to carry out any obligation or

activity authorized to be carried out under the Act (including any such obligation or

activity under this Agreement) if adequate appropriations are not provided by Congress

expressly to carry out the purposes of the Act.

16.13 NO BENEFIT TO MEMBERS OF CONGRESS OR RESIDENT
COMMISSIONERS

No Member of or delegate to Congress or Resident Commissioner shall be

admitted to any share of this Agreement or to any benefit that may arise herefrom. This

restriction shall not be construed to extend to this Agreement if made with a corporation

or company for its general benefit.

16.14 FEDERAL AUTHORITY

Exhibit 2.2 is the Act that authorizes the Federal action required to carry out this

Agreement. If any amendment of the Act is enacted prior to the Enforceability Date that

materially and adversely affects a Party's rights or interests under this Agreement without

the written consent of that Party, then that Party, upon its written notice to all other
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Parties, shall be relieved of its rights, obligations, and entitlements hereunder; provided,

however, that such written notice must be given to all Parties no later than the

Enforceability Date.

16.15 DUPLICATE ORIGINALS AND COUNTERPARTS

This Agreement may be executed in one or more counterpaiis, each of which shall

constitute an original, and all of which, when taken together, shall constitute one and the

same instiument. This Agreement also may be executed in duplicate originals, each of

which shall constitute an original Agreement.

16.16 NO QUANTIFICATION OR EFFECT ON WATER RIGHTS, CLAIMS OR
ENTITLEMENTS TO WATER OF OTHER TRIBES

Nothing in this Agreement shall be construed to quantify or otherwise affect the

Water Rights, claims or entitlements to Water of any tribe, band or community other than

theWMAT.

16.17 NO EFFECT ON FUTURE ALLOCATIONS

Water received under a lease or exchange of WMA T CAP Water under the Act

shall not affect any future allocation or reallocation of CAP Water by the Secretary.

16.18 CONSTRUCTION AND EFFECT

The Paragraph and Subparagraph titles used in this Agreement are for

convenience only and shall not be considered in the construction of this Agreement.
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16.19 NOTICES AND REPORTS

All notices and reports required to be given hereunder shall be in writing and may

be given in person, by facsimile transmission, or by United States mail postage prepaid,

and shall become effective at the earliest date of actual receipt by the Party to whom

notice is given, when delivered to the designated address of the Party, or if mailed, forty-

eight (48) hours after deposit in the United States mail addressed as shown below or to

such other address as such Party may from time to time designate in writing. Any notice

or report required to be given hereunder, if due on a date certain that falls on a Saturday,

Sunday or federally recognized holiday, shall be due the next following business day.

As to the United States of America:

Secretary of the Interior
Department of the Interior
1849 C Street, N.W., Mail Stop 4100-MIB
Washington, D.C. 20240

Regional Director
Bureau of Indian Affairs
Western Regional Offce
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 85001

Regional Director

Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89006-1470
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As to the State of Arizona:

Offce of the Governor
1700 West Washington Street
Phoenix, Arizona 85007

Arizona Department of Water Resources
3550 N. Central Avenue
Phoenix, Arizona 85012
Attn: Director

As to the White Mountain Apache Tribe:

Offce of the Tribal Chairman
P.O. Box 1150
Whiteriver, Arizona 85941

Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

As to the Salt River Project Agricultural Improvement and Power District:

Salt River Project
Agricultural Improvement and Power District
P.O. Box 52025
Phoenix, Arizona 85072-2025
Attn: General Manager

As to the Salt River Valley Water Users' Association:

Salt River Valley Water Users' Association
P.O. Box 52025
Phoenix, Arizona 85072-2025
Attn: General Manager
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As to Roosevelt Water Conservation District:

P.O. Box 100
Higley, Arizona 85236
Attn: General Manager

As to the Arizona Water Company:

Arizona Water Company
P.O. Box 29006
Phoenix, Arizona 85038-9006
Attn: President

As to the City of Avondale:

City of Avondale
11465 W. Civic Center Dr.
Avondale, AZ 85323
Attn: Avondale City Manager

As to the City of Chandler:

City of Chandler
Mail Stop 605
P.O. Box 4008
Chandler, Arizona 85244-4008
Attn: City Manager

As to the City of Glendale:

City of Glendale
5850 West Glendale Avenue
Glendale, Arizona 85301
Attn: City Manager

As to the City of Peoria:

City of Peoria
840 1 West Monroe Street
Peoria, Arizona 85345
Attn: City Manager
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As to the City of Mesa:

City of Mesa
20 E. Main, Suite 750
Mesa, Arzona 85201

Attn: City Manager

As to the City of Phoenix:

City of Phoenix
200 West Washington, Suite 1200
Phoenix, Arizona 85003-1611
Attn: City Manager

As to the City of Show Low:

City of Show Low
550 N. 9th Place
Show Low, Arizona 85901

Attn: City Manager

As to the City of Scottsdale:

City of Scottsdale
3939 Drinkwater Blvd.
Scottsdale, Arizona 85251
Attn: City Manager

As to the City of Tempe:

City of Tempe
31 East 5th Street
Tempe, Arizona 85281

Attn: City Manager

Dated as of November 1,2012
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As to the Town of Gilbert:

Town of Gilbert
50 E Civic Center Drive
Gilbert, Arizona 85299
Attn: Town Manager

As to the Buckeye Irrigation Company:

Buckeye Irrigation Company
P.O. Box 1726
Buckeye, Arizona 85236
Attn: General Manager

As to the Buckeye Water Conservation and Drainage District:

Buckeye Water Conservation and Drainage District
P.O. Box 1726
Buckeye, Arizona 85236
Attn: General Manager

As to the CA WCD:

Central Arizona Water Conservation District
P.O. Box 43020
Phoenix, Arizona 85080-3020
Attn: General Manager

or addressed to such other address as the Party to receive such notice shall have

designated by written notice given as required by Subparagraph 16.19.

17.0 EXECUTION BLOCKS

IN WITNESS WHEREOF, the Parties have executed this Agreement dated as of the

day and year first above written.
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THE UNITED STATES OF AMERICA

BY~~
Dated: "1/30113

.

Secretary of the Interior

Dated as of November 1, 2012
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THE STATE OF ARIZONA

Dated as of November 1,2012

B~g~
Dated: (J / '*:¿ i) ..:i /3

Governor

Att~~--
Secretary of State
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WHITE MOUNTAIN APACHE TRIBE

BY:~
Dated: /--t,. ij

ChainnanAttest~~
Approved as to form:~~a_~.

Attorney

100



Dated as of November 1, 2012

SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By~A
Dated: t;; -10 -ÄDI~
President

Attest and Countersigned: p.ltG Ú, ~

Secretary

Approved as to form:

/~/~~'O~
Attorney
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SALT RIVER VALLEY WATER USERS' ASSOCIATION

BY~) C?
Dated: l;i -=t - JD l;b

--..

President

Attest and countersigned(\Jk0tUi t£~ Jttl1)n/~

Secretary

Approved as to form:

~áwc;c~ --
Attorney
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",'1

. ONSE~VrISTRIC/
/" ~~-,--"",/

TJl

Dated: 2-7-13

President

Atte*2~ ~¿V
Secretary

APPro~~
..Oenef. Counsel
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ARIZONA WATER COMPANY

By: 0~tV ~vJ
Dated: 1- l 4 - 20 \.3

President

Attest: T w: ~ ~
Secretary

Approved as to form:íw:~-
General Counsel

Dated as of November 1, 2012
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CITY OF CHANDLER

By:

Mayor

Attest: ¡J/~/J~
""

City Clerk

Approved as to form:~/~~~4i
)7

City Attorney
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Dated as of November 1,2012

CITY OF GLENDALE

By: U'~
.

Dated: t=ßï2U.Ai2.L'l i ~ i 2D 13

City Manager

Attest Q(l~w. r.\Q ~ r

City Clerk

Approved as to form:&.~~.
City Attorney
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CITY OF MESA

By:

Dated:

City Manager .
Attest: i1ÛM nil~

:If) +t/ fY
City Clerk

Approved as to f0111:~~
City Attorney

Dated as of November J, 2012
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CITY OF PEORIA

By: U2~-
Dated: ¿/!¿',1Í3

Mayor

Attes .

"-"- City Cle;k

Approved as to form:

~nr
City Attorney
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CITY OF PHOENIX

DATED this _ day of

ATTEST:

c: ~~
City Clerk

APPROVED AS TO FORM:

CITY OF PHOENIX, ARIZONA, a municipal
corporation
DAVID CA V AZOS, City Manager

~¿;L
By:

,2013.
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CITY OF SHOW LOW

By:

Dated:

Mayor

Attest: "Ák J~1\ (!jøL"
¡

City Clerk

APprov~L
City Attorney
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CITY OF SCOTTSDALE

By: Dated:~O) 'l

Mayor

Attest:(~~
City Clerk

Approved aj¿ £;~~~
City Attorney
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C2013-09
Dated as of November 1, 2012

CITY OF TEMPE

By: td w' 7l
Dated: January 10, 2013

Mayor

Attest ~ßF0. ~
City Clerk

Approved as to form:~6S.CL
City Attorney
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CITY OF AVONDALE

By~fJlu
Dated: . d -f: ~ 13

City Manager

Attest L!Mn ìn~
City Clerk

Approved as@J~ ~

V
City Attorney
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TOWN OF GILBERT

By q£.~
Dated: il 'L(I~
Town Mayor

Attest &tÆU1Q a .'

Town Clerk

APprove~
Town Attorney
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BUCKEYE IRRGATION COMPANY

B;~~
Dated: 0/ /o? / 13i I

Attest:

President

Ù 1J =et.
Secretary

Approved as to form:

d(rGeneral Couns
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Dated as o.f November 1, 2012

BUCKEYE WATER CONSERVATION
AND DRAINAGE DISTRICT

By: /&'k- 1 )J iø
Dated: \ (~\ /\ ~
President

Attest: ~);~-
Secretary

Approved as to form:

~
General Counsel
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CENTRAL ARIZONA W ATER CONSERVATION DISTRICT

By: f2iZti d ~IØ ,f?
Dated: lJ.e~ 2 0 ~7tJI Q

i
President

Attest: ~ r1 ~
Secretary
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CEU0874 S.L.C.

23

i

2

3

4

5

6

7 TITLE III-WHITE MOUNTAIN
8 APACHE TRIBE WATER
9 RIGHTS QUANTIFICATION

claims, and ~mhscgu(:ntly as appropriate, per-

form ¡: p(~rfornianc(\ audit based on a Rtatistienl

sampling- of fHljudieatC'd C'laims.

(B) An)TT RECTPIEN'l'8.-Tlw audits dc~-

s(~ribed in elanse (i) shall be pl'ovúkd to 8(~e-

retary of Agyúmlture and tlw Attorney G(m(~ral.

10 SEC. 301. SHORT TITLE.

i i This title may be cited as the "\V1iite :JfolJitirin

12 Apache Tribe 'Water H5ghts Quantification Aet of 2U1 ü".

13 SEC. 302. PURPOSES.

14 The PUl'POS()S of this title are-

15 (1) to authorize, J'tit~y, and eonfíi'iii t.hc' ./\gl'ee-

16 mentj

17 (2) to authorize and dìrc(~t tlw 8eereüny to (;XC-

18 eute the Ag-reernent and take any otht~J' i:wtioii rw(~-

i 9 (issary to earry out all obligatioiis of tlw 8(~erd,ar'~'

20 under the Agreement in (l('('ordmieü 'Vvith this title;

2 i (;-3) to autriori7.e the amounts necessul'V for the

22 United States to meet tlic obligations of the 1.nited

23 Statu¡. under the AgTeement a11(ì this title; and

24 (4) to permanently rüsolve eertaiii dani(ige

25 ej¡iiiiis ,mel H11 wHit~i' rights (:laiiii¡. amoiig-
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i (A) the Trihe and its members;

2 (B) the United States, acting as trustee

3 for the rrribc and its members;

4 (C) the parties to trw Agn;ement; arid

5 (D) all other dainiants seeking to dctcr-

6 miiw the natnn~ and extent of the water rights

7 of the Tribe, its members, the United States,

8 acting as trustee for the Tribe and its membei's,

9 and other claimants in-

10 (i) the consolidated ciyil action in the
1 i Superior Court of the State of Arizona for

12 the County of lVlaricol1cl styled In re the
13 Geyieral Adjudication of All Rights rrn Us(~

14 ,Vater In 11ho Gila Hiver Systcni and
15 Source, ,V-l (Salt), VL-2 (Verde), \V-:i
16 (Upper Gila), ,V-4 (San Pedro); and
17 (ii) the 6vil ad-ion pending in tlw 8u--
18 rH'rim' Court of the State of Arizolll for
19 the County of Apache styled In re the (jen-

20 eral Adjudic~ation of All Hights to Use
21 ,Vater in the Little Colorado River System

22 and Source and numbered CIV-6417.

23 SEC. 303. DEFINITIONS.

24 In this title:
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(1) AGHEEMENT.-The term "Agn:cmcnt"

2 lTlCans-

3 (A) the 'V1VAT 'Vater Rig+its Quantifica-

4 tion AgTeement dated ,T amiary 13, 2009; and

5 (B) any amcndimmt or exhibit (iJ1~hHling

6 exhibit amendments) to that Agi'(::enient that

7 arc-
8 (i) made in accordance with this title;
9 or
10 (ii) ot1ierwise approved by the Suc-
11 rotary.
12 (2) BUREAt'-The term "Bureau" means the

13 Bl1rpan of H,eclamation.

14 un (;AP.-Tlic term "CAP" irwans the 1'(\C-
15 lamation project Rutliorized and constructed by thc

16 United States in accordalwe with title III of the Col-

17 orado River Basin Pr~ject Aet (43 U.S.c. 1521 et

18 seq.).
19 (4) CAP CONTRACTOR.-The tenn "CAP (~()n-

20 tractor" means an Iiilividual or entity that has eri-

21 tercd into a long-term contraet (as that term is used

22 iii the repayment stipulation) with the United States

23 for delivery of water through tlie CAP system.
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1 (5) CAP FI:\r.D OM&R CIIAJWE.-'J'lic tr~rm

2 "CAP fixed OM&R cliargc" has the memiirig giyen

3 the term in the: rcpaY'111cmt stipulation.

4 (G) CAP 1\&1 PRIORITY \VATJ'JR.-'rhe term

5 "CAP M&1 priority water" mea.ns the CAP water

6 having a. mimieipal anù imluiòtrial delivery priority

7 under the repayment contract.

8 (7) CAP SUBCONTRr\.CTOR.-The term "CAP

9 subcontractor" means an individual or entity that

10 has entered into a long-term subcontract (as that

11 term is used in the repa:yment stipulation) with the

12 United States and the District for the delivery of

13 watr.r througli the CAP system.

14 (8) CAP SYSTEM.-The term "CAP systtm"

15 nwans-

16 (A) the :Mark vVilnwr Pumping Plant.;
17 (B) the Hayden-Rhodes Aquedne~t;

18 (0) the Fannin-Me.Farlarid Aqnednet;
19 (D) the Tucson Aqueduet;

20 (E) any pumping plant or appurtenant
21 works of a feature described in any of subpara-

22 graphs (A) t.hrough (D); and

23 (F) any extension of, addition to, 01' re-
24 placement for a feature described in (11Y of sub-

25 pi1J'i1grRphs (1\) througli (E).
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(9) CAP WATER.-Tlie term "CAl) Vl'lter"

2 means "Project \\7 ater" (as that tern) is defined in

3 the repaymcrit stipulation).

4 (10) COXTRACT.-Thc term "Contrad"

5 lIi~anS-

6 (A) ttl( prop()s(~d (~mitrad bctwe(~n the

7 Tribe and the United States attached as exhibit

8 7.1 to the Agreement and numbered 08-XX-

9 30-W0529; and

10 (B) a.ny amendments to tha.t contract.

11 (1)) DISTRIC'l'.-The term "District" means
12 the Central ..rizona V'l ater Consen'ation District, a

13 political subdivision of the State that is the oon-

14 tnwtor under tbe repaS'11lcmt contract.

15 (12) ENPORCEAHTLT'ry DA'TE.-'1'he term "mi-

1 6 torceability date" nwans the date described in sec-

17 timi 309(d)(J).

18 (J 3) IXDIAX TRIBE.-The Ü~rm "Iridian tl'ibi~"

19 has Üw rm~anüig given the term in sedion 4 of tIll

20 hidian Self-Determination and Education Assistance

21 Act (25 U.S.C. 450b).

22 () 4) INJURY TO WATER RIGHTS.-

23 (A) IN GENERAL.-rrhe term "injury to
24 wa,ter rights" means an interference with, dimi-
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1 nution of, or c1qirivation or, a watl;r right under

2 Federal, State, or other law.

3 (B) INCLUSJONS.-The Ü)nn "injury to

4 water rights" ine1ndes-

5 (i) a change in the gToundwatcr üiblc;

6 and
7 (ii) any effect of s1l~h a ehange.

8 (C) ExcLusION.-The term "injury to

9 water rights" does not include nJi)' inJuiy to

10 water quality.
11 (J 5) LmvEH COLOHADO HIVER 13A81;\ DEVELOP-

12 lVEN'r FUND.-The term "IJower Colorado River

13 Basin Development F'und" means the fimd estab-

14 Jished by section 403 of the Colorado Riyer Basin

15 PrQicct Act (43 U.S.C. 1543).

16 (Hi) OFF-HESEHYATION THUS'l' LAND.-The

17 term "off-res(~rvation trust land" means land-

18 (A) located outsid(~ tlw exterior boundaries

19 of the resc~rvation that i:s held in trust by the

20 United States for the benefit of the Tribe as of

21 the cnf()l'~eability date; and

22 (B) depicted on the map attadied to the
23 Agreement as exhibit 2.57.

24 (17) OPERATING AGENCY.-The term uOpcr-

25 ating Agency" means the 1 or more entitieR author-
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i i7.ecl to assume responsibility for the e¡il'(\ or)(Tï1tion,

2 maintenance, (j)id replacerneiit of the CAP sysü1m.

3 (18) REPAYMENT COì\THACT.-rrrH' terni "I'~-

4 paynicnt contrad" ll1cans-

5 (A) the eontrad between tlll United States

6 and the Distrid for delivery of water and rc-

7 payment of the costs of the CAP, numbel'~d

8 14-0G-\V-245 (Amendment No.1), and dated

9 Deeember 1, 1988; and

J 0 (B) any amendmcmt to, OJ' revision of, that

1 1 contract.

12 (19) REPAì"MENT STIPPLATlON.-The term

13 "rep¡:yment stipulation" means the stiimlated jlldg-

14 iil('nt and 1,11( stipulatioyi for judginmit (including:

15 ail\ exhibits to those docml1cnts) entered 011 Nov('in-

16 bel' 21, 2007, in the United States 1)istri(~t Court

17 for the Distrid, of Ari7.ona in the (~onsolidated civil

18 action styled Central Arizona \Vater ConselTation

19 Distriet v. United States, et a1., and numbered CIV

20 95-G25-rrUC-\ATDB (EHC) and CIV 95-1720-

21 PHX-EHC.

22 (20) RESERVATJO:\.-

23 (A) IN GENERAL.-rnie term "reser'vation"

24 means the land within the exterior boundary of

25 the V.lhite Mountain 1ridìn.n R(~¡.er'Vati011 ei'tiìb-
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1 Jisbed by the Executive ordi~r dated N ovcin her

2 9, 1871, as modified by subs(~qucmt Executi\'~

3 orders and Acts of Cong:ress-

4 (i) known on the date of cnaetnicrit of

5 t.his Ad as tlw "Fort. ApadH: Reservation"

6 pursuant to chapter ;-: of the Ad of ,J UlW

7 7, 1897 (30 St.at. 62); and

8 (ii) generally depicted on the map at-

9 taehed to the Agreement as exliibit 2.81.

10 (B) No EFI'-iECT ON DISPUTE OR A8 AD1'18-

11 81O:..-1'lie depiction of the reservation de-

12 ¡.cribed in RubparagT'apli (A)(ii) ¡.hal1 not-

13 (i) he uswl to affect any dispute tw-
14 tween the Trihe and the United States
15 cOJlternllg the legal boundary of the rcs-
16 crvation; or
17 (ii) (~(mf:tit.ute all aòmissioll by tIll
18 Tribe with rcgard to any dispute b(~twccl1

19 the Tribe and the U nitcd States con-
20 cerning the legal boundary of the r'eserV2-

21 tion.
22 (21) SECRETAHY.-Thc tci'm "Secretary"

23 1T1eans the Secretary of the Interior.

24 (22) S'l\\.TE.-rriic term "State" means the
25 State of Arizonìa.
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(2~3) 'rTUBAL C"li) WATEH.-The terrn "tribal

2 CAP ""vater" means the CAP ""vator to which tho

3 Tribc is cntitled pursuant to the Contract.

4 (24) TRIBAL ,VATEH RJHHTS.-The term "tribal

5 vvater rights" means tho waü~r rights of th(~ Trib(~

6 desi:ribm1 in paragraph 4.0 of tho Agreement.

7 (25) 'rRIBE,-rrbe term "Tribe" means the

8 \Vlite l\Joiintain Apache Tribe org'anized under' sec-

9 tion 16 of the Act of Jime 18, 18:34 (l',ommonly

10 known as the "Indian H.eorganization Act") (:¿5

11 U.S.C.47G).

12 (2G) vVATEH H.IGWl'.-The term "\\81,er right"

13 1110an8 any right in or to groundwater, siil"tac(~

14 wFltr,r, or effluent under Federal, Stat.e, or other law.

15 (27) \iV1VLAT HTm,AL '\VA'I'EH Sys'rEM,-Thc

16 term "'\Vl\1Arr rural waü~r system" means the rnu-

17 nieipal, rural, and industrial waü~l' div(~rsion, stOl'-

18 ago, and doliv(~ry sysümi dm:;m'ibed in S(~i~tion :'307.

19 (28) YEAR.-'rhe terrn "year" ineans a (~aJ-

20 endar year.
21 SEC. 304. APPROVAL OF AGREEMENT.

22 (a) ApPROVAL,-

23 (1) I:\ GENERAL.-Except to the extent that

24 any proyision of the Agl'Cen1ent conflicts wit1i a pro-
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1 vision of this titln, the AgreemC1it is allthorizucl, rati-

2 fied, and c:oiifiT'11wd.

3 (2) A:\1ENDl\IEl\TTs.-Any arnniiclnwiit to tlw

4 AgTeenwnt is authorized, ratified, a:iid i~on¡'irrni~d, to

5 the extent that öueh anieiidrnent iö exeeuted to niakt

6 the AgTeement eom,iötent with this title.

7 (b) E:X"ECl1TION OF AGREEMENT.-

8 (1) IN GENERAL.-To the extent that the

9 AgTeement does not conf1ict with this title, the See-

10 retar:y shall promptly-

11 (A) execute the AgTeemel1t, including' all
12 exhibitR to the AgTeernent requiring the sigiia-

13 tun~ of the Seeretary: amI

14 (B) in aecordanec with tll(~ Agre('in(~iit,
15 execute any ¡-nH:ndmülit to the Agn'cnient, in-

16 (~lurJing any amendnient to any exhibit to tJw

17 Agreement requiring the sigmitur'e of the See-

18 retary, that is not inconsistent with this title;

19 and
20 (2) DI8CRErrION OF 1'HE SECRETAlW.-The

21 Secretary may execute any other amendment to the

22 Agl'ecment, ineluding any amendment to any exhibit

23 to the AgTeement requiring the sigiiat1ire of the 8ec-

24 retary, that is not inconsistent witli this title if the

25 nnH~ndnierit docs not require (~ongT'essíonai approval
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pursuant to the Trade and Intercourse Act (25

2 U.S.C. 177) or other applicable Federal law (includ-

3 inl1,' rcgiilations).

4 (c) NArrWNAJ, ENVIHONl\1EN'lAL PmJICY ACT.-

5 (1) E:\\JHO\"l\.'f\"TAL COMl)LIANCE.-In irnplc-

6 menting' tJw AgT(~(~nH:nt and t~a.rJ'ying out tliis titl(~,

7 the Secretary sll(111 promptly comply "with all appli(m-

8 hIe requirements of--

9 (A) the National Environmental Poliey Aet

10 of 1969 (42 U .S.C. 4:321 et seq.);

11 (B) the l~ndangered Species Act of 1973
12 (16 U.S.C. 1;):31 et. sea.);

13 (C) all other applicable Frdcral 81W11'n-
14 incntal laìYs; and
15 (D) all regiilat.ions proniulg-at(id under tlw
16 laws dest:ribed in subparagn\.phs (A) through

17 (C).
18 (2) E:XBcnrj'lON OF' AGREEMENT.-

19 (A) TN GEXERAL.-Exc('.ntion of tlw Ag1'lc-

20 ment by the Secretary under this section shall

21 not eonstitute a major Federal action under the

22 National Envi.ronmental Policy Act of 1969 (42

23 U.S.C. 4321 et seq.).
24 (B) El\'vJJWNMENTAL COMP1JANCE.-The

25 Secretary i:;ialJ carry out all neccsRary cnvn'011-
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mental complìci.rwc Fletivitics required by Fcd-

2 eral law in implementing the Agreement.

3 (3) lJEAD .'lENCY.-'I'he Bureau shall seJìTe as

4 the lead ag-el1~Y 'with respel\t to ensuring' environ-

S iiiuntal eompljal1~e assoi\iateJ with the ,\VIVTAT rural

6 water system.

7 SEC. 305. WATER RIGHTS.

8 (a) TrtEA'1'MENT OJ; TrtIBAL "TATER HIGHTS.-The

9 tribal water riglits-

10 (1) shall be held in trust by the United States

11 on behalf of the Tribe; and

12 (2) shall not be Fiubjeet to forfeiture or abcln-

13 donment.

14 (b) HEALLOCATION.-

15 (1) IN GET\"ERAL.-In aceordance with this titl(~

16 and the Ag-reenwnt, the Secretary shall reaJlocai,~ to

17 tlw Tribe, (mel offer to enter into (( (~onti'(tet with tlw

18 Tribe for tIie delivery in a(~eorù(ine(~ with this section

19 of-
20

21

22

23

24

(A) an entitlement to 2:3,782 acre-feet per

'y(~ar of CAP waÜ~r that has a non-TrH~ial1 agl'ì-

cultural delivery priority (as defined in the Con-

tract) 11 accordance with section

1 04(a)(1 )(A)(iii) of the Arizona Vvater Sette-
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8

9

10

11

12

13

14

15

16

17

i 8

19

20

21

22

23

24

ö.L.C.

35

mcnts Act (Public Law 108-451; 118 Stat.

:3488), of which-

(i) ~3, 750 (H:n~-tcd per yi~ar shall be

firmed by the United St(\tes for the benefit

of the 'J'ribe for the 1 OO-year pi~riod bi:g'in-

ning on ,J anmlTY i, 2008, with priority

equivalent to CAP M&I priority water, Jl

accordance ,,~th seetion 105(b)(1)(B) of

that Act (118 Stat. :3492); and

(ii) ;3,750 acre-feet per year sl1(dl be

firmed by the State for the benefit of tlie

Trihe for tli(~ 100-year period beg-inning on

,J aimary 1, 2008, witli priority (~qniV(ilmit

to CAP M&I priority water, in (\ccordmi('(\

with section 105(b)(2)(B) of that Act (118

Stat. 3492); and

(B) an entitlement to 1 ,218 a(~re-ti~('t per

year of thi-; water-

(i) acquired by the Secretary thi'ongh

the permanent relinquishment of the

Harquahala Valley Irrigation District CAP

subcontract entitlement in accordance \\~th

the contract numbered 3-07--30-\;x/0290

among the District, Hal'qnalialri V(lllcy Ir-
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1 rigation District, a.nd the United States;
2 and
3 (ii) conver'ted to CAP Indian Priority
4 water (a.s defined in Ow Contraet) pursu-

5 ant to the Fort MeDowdl Indi¡m Coirinn-

6 nity \¥ater Rig-liÜ; Settlenwnt Ad. of 1880

7 (Public Law 101-ö2H; 104 Stat. 4MW).

8 (2) AUTHORITY OF TR.IE.-Snbject to approval

9 by the Secretary under section :306(a)(1), the rrribe

10 shall have the sole autliority to lease, distribute, ex-

11 eliange, or allocate the tribal CAP water described

12 in paragraph (1).

13 (c) \¥ATER SERV1CE CAPI'I'AL CHARGES.-'llie Tribe

14 shall not he responsible for any water scr'Vic(\ capital

15 clim-ge for tribal CAP water.

16 (d) ALLocATIO:\ .\:\D REPAY1VENT.-F'or the pur-

L 7 poS(~ of dett~riiiYling: t11('~ allocation and T'~paynl(~nt of (',usts

18 of Hny stage of the CAP construd(~d after Novmnber 21,

19 2007, the costs assocIi:ted with the dcjjv(~ry of \'\'att~r d(~-

20 scribed iii subsection (b), regardless of whether the water

21 is delivered for use by the rri'ibe or in accordanee with

22 any assignment, exchange, lease, option to lease, or other

23 agreement for the temporary disposition of water entered

24 into by the rlrihe, shall be-

25 (1) nm1r(~inilmrsable; and
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(2) excluded from the rcpaYl11Cnt obligation of

2 the District.
3 (c) 'WXl'ER CODE.-Not later than 18 months after

4 the enforceability date, the Tribe shall enad (l water eode

5 that-
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(1) g'ovelT1S the tribal water riglits; and

(2) includes, at a l1inil111l1-

(A) provisions requiring tlie l1emmremcnt,

calculation, and rccl,ording of all diversions :-nid

depletions of water on the rcsenatioii and on

off-re.servation trust land;

(B) terms of a water conservation plan, in-

cluding' ohjeetivcs, conscrnition measures, and

an Ül1plc11ü1itation timcline;

(C) provisions requirmg- the approval of

the Tribe for the seVeralll,e and transfer of

rights to the llí-c of w(;ti~r from hií-ü)rie.ally irri-

gateù land identitieù in paragTaph 11.8.2.1 of

the Agreement to diversions and depletions on

other non-historically irrigated land not locHted

on the watershed of tlw same water 8011rm,,; and

(D) provisions requiring the autlioriiation

of the Tribe for all di..rersions of water on the

l'CRCl'Vatimi and on off-l'cRerv,ition truRt land by

any iridiyidual or entity otlJCr than the rI'ribc.
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1 SEC. 306. CONTRACT.

2 (a) IN GE"\ERAL.-The SCcTetary shall enter into tht

3 Contract, in accordance with the Agreement, to provide,

4 arnoiig other tliings, that-

5 (1) the Tribe, on approval of the Secretary,

6 may-
7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(A) enter into contraets or options to le8se,

contracts to exchange, or options to exchange

tribal CAP water in Maricopa, Pinal, Pima, mid

Yavapai Counties in the StCltc prOì~diTlg' for the

temporary delivery to any indìì~dual or ent.ity of

any portion of the tribal CAP water, sUQjed. to

the coiilitioTl that-

(i) the term of thc\ contl'ad. or option

to lease shan not be longer tlian 100 years;

(ii) the contraets or options to ex-

change shall be for the term provided in

the contract or option; and

(iii) a lease or option to lease pro-

viding' for the temporary delivei'y of tribal

CAl) wa.ter shall require tIw Jessee to pay

to the OperRting Agency all CAP fixc\d

OlVI&R charges and al1 CAP puiiiping en-

ergy chiirg'l~S ((is ddiiwc1 in tli(~ repH)'11wnt

stipnlation) assoeiated with tlw b:is(~d

watc~l'; and
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1 (B) renegotiate any lease at any tinic dur-

2 ing the ü:rni 01' the lease, subjeet to tìie c:ondi-

3 tion thê1t the term of the reneg'otiatcd lease

4 shall not exceed 100 years;

5 (2) no portion of the tribal CAP water nia~T lw

6 pennanently alienated;

7 (3)(A) the Tribe (and not the Unite(d: States in

8 any eapacity) shall be entitled to all eonsideration

9 due to the Tribe under any contract or option to

i 0 lease or exchange tribal CAP water entered into by

11 the rrribc; and

12 (B) the United Stat.es (in any capacity) has no

13 tnist or ot.her obligation to monitor, adininister, or

14 account for, in any manncl'-

15 (i) any funds rcm~ived by the Tribe as coll-

16 sideration under a (~ontrad or option to li:ase or

17 cx(~hange tribal CAP water; or

18 (ii) the cxpcnditur(~ of thos(~ fmids;

J 9 (4) (A) all tribal CAP "later shal1 be deljyercd

20 through the CAP systeni; and

21 (B) if the delivery capacity of the CAP system

22 18 significantly reduced or antieipa.ted to be Sigl1ifi-

23 cantl.y reduced for an extended period of time, the

24 rrribe shall have the same CAP delivery rights HS a

25 CAP eontractoI' or CAP subeoniraetor that is a1-
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1 lnwed to take delivery of water other tJian through

2 Hi e CAP systemi;

3 (5) the rrribe rnay usc tribal CAP water on or

4 off the reservation for any purpose;

5 (6) as authorized by subseetioTl (t)(2)(A) of see-

6 tion 403 of the Colorado River Basin Pro.ied Ad

7 (43 U.S.C. 1543) and to the extent that Dmds are

8 available in the IJower Colorado River Basin Devel-

9 opment Fund established by 8ub8ection (a) of that

10 section, the United States sJ'iaJ1 jJc.y to tlie Operating

11 Agency the CAP fixed OM&H. charges associated

12 with the delivery of tribal CAP water (except in the

13 case of tribal CAP water leased hy any individU81 m'

14 entity);
15 (7) the Secretai"'y shR.ii waive the right of tlw

J 6 Secretary to i~apture a 11 return flow from pro,ied cx-

J 7 diang:e water flü\\~ng frorn the (~xtm'iür boundary of

18 the reservation; and

J 9 (8) no CAP water' sci"'ice capital charge shall

20 be due oi'" payable for the tribal CAP water, regard-

21 less of whether the water is delivered for m;e by the

22 Tribe or pursuant to a contract or option to lease

23 Of' exchctnge tribal CAP water entered into by the

24 rlrihc.
25 (11) REQunC8J'vIENTS.-Tlie Contract Rhall be--
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(1) for permanent servicn (within the llnamng

2 of section 5 of the Boulder Canyoii Project Act (4:3

3 n.s.c. G17d)); and

4 (2) without liHiit as to terin.
5 ((;) ItATTFTCATIOK-

6 (1) 1:\ GENERAL.-Exeept to th(~ (~xÜ'nt thät

7 any prOì~sion of the Contract conf1icts with a provi-

8 sion of this title, the Contrad is authorized, ratified,

9 and confirmed.

10 (2) A:vnmD:\fENTs.-Any amendment to the

11 Contract is authorized, ratified, and confirmed, to

12 t.he extent that ::mch amendment is; executed to make
.

13 the Conti'act consistent vi1jth this title.

14 (d) EXECUTION OF CONTHACT.-To t,1(\ (\xtciit. t.liiìt

15 the (;ontri:wt docs not conflict with t.his title, the S(ier(\t,u'y

16 shall (~xeeute the Cont.raet.

17 (e) PAYMENT OF CHARGES.-The Tribe, and any re-

18 cipient of tribal CAP water through a contrad or opt jon

19 to lease or exehctng'e, shall not be obligated to pcty a water

20 service capital charge or any other cliarge, payiiicnt, or

21 fee for CAP water, except as prü\~ded in an applieable

22 lease or exchange agreement.

23 (t) PROHTBTTION8.-

24 (1) USE OUTS1DE STATE.-No tribal CAP

25 water may be leased, exeli¡mged, tOl'bOrT18, or other-
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1 wise transfcTT'cd hy the Tribe in aiiy way for nsc di-

2 rectly or indirectly outside tliC State.

3 (2) USE OFF HESm:¡VATJON.-Execpt as author-

4 ized by this seetion and paragniph 4.7 of tlw Agree-

S iiwnt, nu tribal \Vati~r rights under this titlc rnay bt~

6 òol(l, leaòcd, tranòfmTcd, or nòc(l outòj(k the boniid-

7 aries of the reservation or off-reservation trust land

8 other than pUI'SlJant to an exchange.

9 (3) AGHEEMENTS iV1'I'11 AHIZONA WATEH BANK-

10 ING AUTHoRITY.-Nothing in this title or the AgTee-

11 ment limits the right of the Tribe to enter into an

12 agTC(mient with the Arizona ,Vater Banking' Autlwr-

13 ity (or any successor entity) estahlished hy section

14 45-2421 of the Arizoru\ Revised Stahiü;s in aceord-

15 anee with State lRW.

16 (g') IJEASES.-

17 (1) I:' URNERAL.-To tlH~ (~xtcnt tliat tlw ¡i'asi's

18 of tribal CAP \Vaü'l' by tlw rrribc to tlll Distrid. an()

19 to any of the eities in the State, èlttached as exhibits

20 to the Agreement, are not in (;onflict with the pl"ovi-

21 sions of this title-
22 (A) those leases arc authorized, ratified,
23 and confirmed; and

24 (B) the Secretary i:halJ execute tIl( leases,
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1 (2) A1VIE~DMENTS.-To the extent that amend-

2 nwnts arc executed to JTiake the leases described in

3 paragT(l.ph (1) consistent \vith this title, those

4 RTnendrnents are authorized, ratified, and confirmed.

5 SEC. 307. AUTHORIZATION OF WMT RUR WATER SYS.

6 TEM.
7 (a) IN GE~ERAL.-CoriRist(mt with subse(~tions (a)

8 and (e) of seetion :312 and siihsection (h) of this section,

9 the Secretary, ac~ting Uirough the BiireaiJ, shall plan, de-

10 sig'n, and construct the WMAT rural 'water system to di-

II vert, store, and distribute water ii'oiii the North Fork of

12 the Volhite River to the Tribe that shall consist of--

13 (1) a dam and storage l'escl"Toir, pnniping'

14 plant, and treatment facilities located along th(~

15 North Fork of the vVhite River near iJw conmmnit:y

16 of \IVhiteriver;

17 (2) a distribution system eonsistil1g of pipelilH:'S

18 extelH)ing from tlw ti'c~atmc~nt fa(~iliti(~s to (\xü,ting

19 water distribution systems serving thci (',ommmiities

20 of \Ã,Tjiiteriver, Fort Apache, Canyon Day, Cedar

21 Cl'~ek, Carrizo, and Cihemie;

22 un coimections to existing distribution faeilities

23 for the communities described in paragl"aph (2), but

24 not including any upgrades of, or improvements to,

25 existing or future publie ""vater systems for the eoni-
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1 nmriities described in para¡.rraph (2) tliat may be

2 necessary to aceomiiodate increased dcninnd and

3 flow rates (and aiiy associated ehaiig'es in \-vakr

4 quality);
5 (4) cormeetions to additional coninnmities a,long:

6 the pipeline, J)Yo,~ded that the additiOlial conneetiOlls

7 may be added to the distribution system described in

8 paragTaph (2) at the expense of the Tribe;

9 (5) rippurtenarit buildings and aece8S roads;

10 (6) electrical pOìver transmission and distribu-

11 tion facilities necesRary for operation of the project;

12 and
13 (7) any other project cmnponents thnt the S(~(l-

14 n~tary, in consultation with tlw Trihe, deterniiiws to

15 b(: nec(:ssary.

16 (b) MODIF'ICATION'S.-Thc Scer(~tni~\T and the rrrib(~-

17 (1) may modifY the cornponents of tIie ,\V1VLAT

18 rural water l-ystcm d()s(~ribccl in subi:w(~tion (a) by

19 mutual agT(~enient; and

20 (2) shall make all modifications required under

21 subsection (c) (2).

22 (c) FINAJ~ PRo.meT DESIG:\.-

23 (l) IN GE~ER..AL.-1'he Secretary shall issue a

24 final project design of the \VMArr rural ,vater sys-

25 tein, inell1ding the dam, puiniiing plnnts, iiipeliiw,
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1 and treatment plant, tliat 1S generally consistent

2 with the project extension l'~port dated Pcbrnary

3 2007 after the completion 01'-

4 (A) mi)' appropriate environrnentaJ cornpJi-

5 anee adivity; and

6 (B) tlw rCVll~ì'V prüc',(~SS (li~scl'ilwd HI para-

7 g'l'aph (2).
8 (2) RgYIEW,-

9 (A) IN GgNEHAh-'lbe Secreta,ry shall re-

IO view the proposed design of the ,¥JVrAT rural

11 water system and perform value engmeermg

12 analyseR.

13 (B) RE8i;iirs.- Taking into consideration
14 the review under subparagraph (A), the' Bee-

15 retary, in consultation with the 'l'ribc, shall re-

I6 quire appropriate dianges to the desig'ii, so that

17 the final di\sigTl-
18 (1) nie(~ts Bur(~all of H.(~dani£ition d('-
19 sign stèlmlan18;
20 (ii) to the maximum extent prac-
21 ticable, incorporates any ebanges that
22 'would improve the cost-effectiveness of the

23 delivery of water through the \V1\lAT rural
24 water system; and
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(iii) niay l'w r,onstT'wtt~d for t.he

2 aniOUJlts made availHhh~ under section 312.

3 (d) COmrEYA:\CE OF TI'JJE.-

4 (1) IN GJLNERAL.-rritle to the \~lVLNr rural

5 water system s11(;11 be held by the United States

6 until title to the VlNii\.rr rural water system IS eon-

7 veyed by the Seeretary to the 1'ribe pursuant to

8 paragraph (2).

9 (2) CO:\YEYANCE TO TRIBE.-The Secretary

10 shall convey to the rrribe title to the Wl\1AT rural

11 water S)'stcii not later tlian :30 days after the dHte

12 on whicli the Secretary publishCi:; in the Federal

13 Register a statement of findings that.-

14 (A) the operating criteria, standing oper-
is ating procedurcs, emergmwy a(~tion plan, and

16 firi:t filling and rnonit.oring criteria of the de-

17 signers hHve bl~en esüihlislwd and ari' in plai~e;

18 (B) the \N1\IArr rural water systl~ni ha.i- op-

19 crated under the i:tanding operating pnlecdurcs

20 of the designers, with the participation of t.he

21 Tribe, for a period of :3 years;

22 ((j) the Secretary has provided the Tribe
23 with technical assistance 011 the manner by
24 which to operate and nmintain the \VMArr mral

25 \vater systeni;
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(D) the niids made available umler section

2 312(b)(3)(B) have been deposited in the

3 v\lVIAT IVlainten::nce Fund; and

4 (IL) the \\71\1A1' rural vvater systeni-
5 (i) is ::ubstantially eonipld(~, as deÜ~r-
6 mined by the Se(~retèlry; and

7 (ii) satisfies the requirement t11at-
8 (I) the infrastructure cOllstrueted
9 is capable of storing, diverting, trcat-
10 ing, transmitting, and distributing a
11 supply of water as set forth in the
12 tínFtl project design d(~s(~rib(;d in s111i-
13 se(~tion (e); and
14 (II) the S(\(~n\tar'y lias minmilü\d
15 ìyitJi the Tribe regarding' iJw proposed
16 finding that. the Wl\1Arr rural water
17 system is subsbmtially complete.
18 (e) ALIENATIOX AND TAXATIOX.-

19 (1) IN GENERA~.-Conveyanee of titk to the

20 Tribe pursuant to subsection (d) does not waive or

21 alter any applicable Federal law (irie1uding regl1hi-

22 tions) prohibiting alienation or taxation of the

23 \VMA'l rural water sY8tem or the imderl3~ng 1'e8-

24 ervation laneL
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i (2) AI~IENATION OF' W1\-£N1' HUHAL w,\'ri,jn 81.8-

2 'JK\1.-The "\iVIVIA.T rural ìyater system, ineluding

3 the cornponents of the \NMArr rural water systern,

4 shall not be alienated, eTl~unibered, or (:oiiwyed in

5 any manner by the Tribe, unless a rceonveym1(:(~ is

6 autliori:;ed by an Aet of CongT(~ss (maded aftel' the'

7 date of enaetment of this Act.

8 (t) OPERA'l'ION AND MAINTENANCE.-

9 (1) IN GENERAL.-Consisterit wit11 subs(~dions

10 (el) and (e) of section ;312, the Secretary, acting

11 through the Bureau and in cooperation with the

12 Tribe, shan operate, maintain, and replace the

13 \VIVÚ\ '1' rural water system until the date on whi(~h

14 title to the \V1\AT rural w(lter system is transf¡~rJ'~d

15 1,0 the Tribe pursuant to subsection (d)(2).

16 (2) IJIlVIITATION.-
17 (A) IN GE~ERAL.-Beg'imiing oil tlw dak
18 on whü:h titk to the \VMAT 1'11I'Hl waü'r systl~rn

19 is tniJlSfelTed to the Tribe pnr::uant to sllb-

20 section (d)(2), the United States shall have no

21 obligation to pay for the operation, mainte-

22 nance, or' replacement costs of the V\TJIAT rural

23 water system.

24 (13) I.JIMITA'l'lON ON LIABILI'lY.-Effectivc

25 on the date on which the Secretary publishes a
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1 statement of fiYidings in the Federal Register

2 pursuant to subsection (d)(2), the United

3 States shall not be heJd liable by any court for

4 damages arising out of any ad, omission, or 0(:-

5 eurrmicc rclatj¡ig' to the land or f,.wilities eon-

6 vey(;d, other than darnages (~aus(',r1 by any intt;n-

7 tional aet or act of negligence committed by the

8 United States, or by employees or agents of the

9 United States, prior to the date on whidi the

10 Secretary publishes a statement of findings in

11 the Federal Register purimant to subsection

12 (d)(2).
13 (g) RIGHT TO REVIEW.-

14 (1) IN GR'\ERAL.-'riw statement of findings

15 pnblished by the Secretary pursuant to subsection

16 (d)(2) shall be considered to be F\ final ag'ell~y aetion

17 subjeet to judi(~ial reyie;w 11lder sedions 701 through

18 706 of title 5, United Statt)i: Codi;.

19 (2) EFFECT OF TITLF:.-Nothing in this title!

20 gives the Tribe or any other party the right to jndi-

21 cial review of tlie detennination by the Se(~retmT

22 under subsection (d) except under subchapter n of

23 chapter 5, and cha.pter 7, of title 5, United States

24 Code (commonly known (ls the "Administrntiye Pro-

25 cedure Act").
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(h) ApPLICABILITY OF ISDEAA.-

2 (1) ACfHEElVENT FOR SPECIFIC ACTT'iTTE8.-

3 On reecipt of (- request of tIl( Tribe, (Iid in aeeord-

4 aiwe 'with the Indian Self-Dcterniini1tion and tJdu-

5 cation Assisütnee Ad. (25 lJ.S.C. 450 ct seq.), the

6 Secretary shall enter into 1 or more agreements with

7 the Tribe to carry out the activities authorized by

8 this seetion.
9 (2) COl\TRAcTs.-Any c01itraet entered into

10 pursuant to the Inèlian Self-Determination and E(1l1-

11 cation Assistance Act (25 U.S.C. 450 81. fj(~q.) for the

12 purpose of C8r'T',~ng out any provision of tliis title

13 shall incorporate such pro,~sions regarding periodic'

14 pa)11lCmt of funds, tirniiig for u¡.c of tillds, tl'ans-

15 pan~iicy, ovcrsig'ht, reporting, and accountaliility as

16 the SC(;ret31"Y cletcrniines to be ne(~essary (at the solc

17 c!iseretion of the Secretary) to (~J1sure appropriate

18 stelVarùship of Federal funds.

19 (i) FINAL DESIGXS; PHOJEC'l CONSTRUCTION.-

20 (1) FINAL DESIGNS.-AJl desig'ns for the

21 WMAT nlJ"Hl water system shall-

22 (A) eoriform to Bureau design sÜlliÌariÌs;
23 and
24 (B) be snbjeet to rcyleW anc1 approval by

25 tiie 8ecreh\.l'Y.
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1 (2) PnOJECT CONSTTWCTION.-Each project

2 component of the \VMAT rural water system¡ shall

3 be constructed pursuant to desigTls and speeifiea-

4 tions approved by the Scc~retar'y, and all eonstrudion

5 work shall be subjc~d to inspediun and approval by

6 the Secretary.

7 (j CONDTTTON.-As a condition of eon¡.ti'iH~tion of

8 the facilities antliorIz,ed by this seetion, the Tribe ¡.hall

9 provide, at no (~ost to the Secretary, all land OJ' interests

10 in Jand that the Secretary identifies as necessary for the

11 construction, operation, and maintenance of those fa.ci-

12 tics.

13 SEC, 308. SATISFACTION OF CLAS.

14 (a) IN GENERAL.-Exceiit as sC't forth in the Agrce-

15 mont, the benefits realized by the Tribe and its mcinbc~rs

16 under this title shall he in full satistadion of all e1aims

17 of the Tribe, its members, èmò the United States, aeting

18 as tnistc:(: for nic benufit of the Trilw and its nwll bc:rs,

19 for watci' rig'hts and injury to water rights iindc1r F'l'dcl'al,

20 State, or other lav;' with respect to the reservation and off-

21 reservation t.rust land,

22 (b) USES OF \VATER-All uses of water on land out-

23 side of the i'oseITation, if and when that Janò is subse-

24 quently and final1y determined to be part of the reSeT,'a-

25 ti011 through resolution of any di,spiite hetween tlie Tl'ilw
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and the United States over the location of the reservation

2 boundary, and any fcc land within the res(Tvation pla(~cd

3 into tl'11st and rnadc part of the rcservritiori, shall be suli-

4 jed to the maximum annual diversion aniounts and the

5 iiaximuHi amiual depletion amounts specified in tlw

6 Agremiient.

7 (c) No RECOGNITJON OF 'VA1'ER RIGHTS.-Notwith-

8 standing subsection (a), nothing in this title rccogni;¡cs or

9 establishes any right of a member of the Tribe to water

lOon the reservation.

11 SEC. 309. WAIRS AN RELEASES OF CLAMS.

12 (3) IN GENERAL.-

13 (1) CLAIMS AGAINST THE STATE Ai'\D OTH-

14 EH.8-Exccpt for the sp(~(d'jeally retained claims dc-

15 scribed in subsection (b)(1), the Tribe, on behalf of

16 itself and its nieinbcrs, and the United Staü:s, rwt-

17 ing' in its capacity as trustee for the Tribe and its

18 members, a¡. part of the performance; of the rcspcc-

19 tive obligations of the United State¡. and the Triu(J,

20 under the AgTeement, are authol'ized to excC'l1te (j

21 waiver and release of any r:laims against the St.ate

22 (or any agency or political subdivision of the State),

23 or any other person, entity, corporation, or munic-

24 ipal corporation under FederCll, State, or other lenv

25 for ::ll-
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(A)() past, present, and future eJaims for

water riglits for the resm'Vation and off-1'~scl'v(i-

tioll trust lanel arising fron! tinw ininlmnoriaJ

and~ tliercafter, forever; and

Oi) past, pres(~nt, a1l1 future ehiinis for

water rights arising from bnie immemoriaJ and,

thereafter, forever, that are based on aboriginal

OCC1Jpa,ncy of land by the rlribe, its members, or

their predee,essors;

(B)(i) past and present e1aims for injury to

wciter rights for the reservation and off-reserva-

tion trust land arising' from time irnrnemorial

tlirougJi the enforceability date;

(ii) past, present, and future claims for iii-

jury to water rip;hts arisin¡i; from tinw ininwino-

rial and, thereafter, forever, that are based on

aboriginal oceupaney of land by the Tribe, its

members, or tlllcir predeeessors; and

(iii) clairns for injury to water rig'hts aris-

ing' after the enforceability date for the reservèl-

timi and off-rescJìTèltiori trust land rf;sulting

from off-reservation diver8ion or u¡.e of water in

a mamim' that j¡. riot in violation of the Agree-

iiicnt or Staü; l::w; and
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(C) past, prescnt, and future claims a1'S-

2 ing out of, or relating in any HiRYllCr to, the n('-

3 g'Otiation, execution, or adopti011 of the AgTCC-

4 ment, an appli(~able settlement juc1g'crnent or de-

5 en~e, or this title.
6 (2) CLAIMS AGAINST TRIBE.-E:X(~(~pt for Ow

7 specifically retained claims described in .subseetion

8 (b)(:3), the United States, in all capaeities (exeept as

9 tnistee for an Indian tribe other than the rrribe), as

10 part of the performance of its obligations under the

11 Agreement, is authorized to execute a waiver and re-

12 lcase of any and all claims against the Tribe, its

13 members, or (lJIJT agency, oft'lcial, or (:Jiploycc of t)J;

14 'lribc, under Fedm'aJ, State, or any other law for

15 aJl-
16 (A) past mid present (~lairns for injury to
17 water rig'hts resulting from the rJiv(~rsioii or nse

18 of water on the reservation èJnd on of'f- T'~scl'Va-

19 tion trust land arising from time immemorial

20 throngh the enforeeabiJity date;

21 (B) (:laims for injury to ,vater rights ans-
22 mg aft.er the 'enforceability date resulting from

23 the diversion or use of water on the reservation

24 and on off-reservation trust land in a llianner

25 that is not in Yialation of ibn Ag1'~(~iierit; and
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(C) past, present, and future claims arl8-

2 ing out of or related in any maimer to the nego-

3 tiation, execution, or adoption of the Agrcc-

4 ment, an applicable sctternent judgmnent or de-

5 cree, or this title.
6 (3) CLAIMS AGAJNST UNJ,!'ED S1'A'lES.-Exeept

7 for the specifically retained claims described in sub-

8 section (b)(2), the Tribe, on behalf of itself and its

9 members, as part of t.he performance of t.he obliga-

lOtions of the Tribe undei' t.he Agreement, is author-

i 1 j7,cd to execute a waiver and release of any claim

12 ag,lÌnst the United fitates, including ag(m(~i(~s, offi-

13 eials, or employees of the United States (i~xcept in

14 the eapaeity of the Unitc;d States as trustee for

15 other Indiaii Lrib(~s), under Federal, State, or other

16 Jaw for any and all-

17 (A) (i) past, present, and future dainu; for

18 water rights for the n~servation and üff-rc~;trva-

i 9 bon trust Jand arising' from time immemorial

20 and, thereafter, forever; and
21 (1i) paRt, pr(;sent, and fiitm'e e1aims for
22 water right.s arising' from time immemorial anfl,

23 thereafter, forever that are based on aboriginal

24 occupancy of land by the Tribe, it,; rne1lbcrs, or

25 their prcd(~eessors;
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(B) (i) past and present elainis relating m

aii)' inaniwr to daniag(~s, Josses, or mJurws to

water, \vater rig'!its, land, or oilier n\soun~es

dn(~ to loss of wat(~r or water rights (induding-

danmges, lo~scs, or injuries to hunting', fishing,

gathering', or eultural rig'hts ùue to loss of

water 01' water rights, claims relating to inter-

ference with, diversion, or taking of water, or

claims relating to failure to protect, aequire, OJ'

develop water, water rights, or water infrastruc-

ture) within the reservation and oft-reRervatioii

trust land that first accnwd at any tinw prJOr

to tlw i~nf()rceabiiity date;

(ii) past, pl(~sent, and future e1ainis for in-

jury to water rights a.rising' from linie irnnimno-

rial and, thereafter, forever that arc ba,sed on

aboriginal occupn,ncy of land by the Tribe, its

l1t\mbers, or their prcilecessors; and

(iii) claims for injury to water rig'hts aris-

ing' after the enforceability date for the reserva-

tion and off-reservation tnist land resulting'

from the off-reservation diversioii or nse of

water in a manner that ii- not in ,~olation of the

Agri~einr)it or applieahli~ li-w;
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(C) past, ricscmt, and future elainis aris-

ing out of, or relating' in any 1l1lTllel' to, the ne-

gotiation, execution l or adoption of tll( Agree-

ment, an applicable settlement judg'liwnt or dc-

er(~c, or this title;

(D) past and prm;cnt r:laiim; relating in any

rnanner to pending litigation of claims relating

to the water rights of the Tribe for the re¡;CrVH-

tiOli and off-reservation trust land;

(E) past and present claims relating to the

operation, maintenance, and replacement of ex-

isting irrigation systems on the reservation coll-

structed prior to the enforceahility date thèit

first accrued at any tinic prior to tlw rmforcc-

abil1ty rhitc, which \vaiver shall only bc(~olTW r\f-

feetivc on the £\111 appropriation and paynicnt to

the 1'rib(' of $4,950,000 of the amounts rnark

available iinder sedion 3J2(b)(2)(R);

(F) any claims relating to operation, main-

tenance, and replacement of the Wl\1A l' rural

water systeni, which waiver shall only beeonw

effective on the date on which funds are made

available under Reetion 312(b)(3)(B) and depoR-

ited in the Vll\lA l' l\laintenan(~e Fund;
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(G) past and preSeTit hreadi of trust and

2 negJigence claims for damage to tlw land and

3 natural resources of tlw Tribe caused by ripar-

4 ian and other ve~;etatiV(~ manipulation by the

5 United States for the purpose of iiicn~asing

6 water runoff from the reservation that first è.W-

7 r~rued at any time prior to the enforceability

8 date; and

9 (H) past and present elail1s for trespass,

10 usc, Hnd occupancy of the reservation iii, on,

11 and cllong tIlt Black lün~r thêit first accrl.ied Ht

12 an)' time prior to the enforceability date.

13 (4) EFFECT ON BOUNDAHY CLAIMS.-Nothing'

14 m this title expands, diminislws, or impacts any

15 claims the Tribe may assert, or any detbise the

16 United States may assert, concerning title to land

17 outsidi~ the most current survey, as of the dak of

18 cmactment of this Ad, of the northern boumhiry of

19 the n~servation.

20 (b) RESERYATION OF RIGHTS AND RETENTION Of~

21 CLAIì\1S.-

22 (1) RESEHYATION OF HIGHT8 /\:'n RE'JENTTOX

23 OF CLAIMS BY TRIBE /\:'D UNrrED S'rA'I'E8.-

24 (1\) TN GE\'ERAL-Notwithstaiiding the
25 waiver and ¡'elease of clainis authorized under



CEL1087i

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i:.L.C.

59

su1iseetiOli (a)(1), the Trihe, on belia1/' of its(~if

and its llH'libcrs, and the United Stat(;s, aeting'

as trustee for the rrribc and its rneiiibers, sha11

retain rUiy right-

(i) ::mbj(~d to subparagraph J 6.9 of

the Agre(~ment, to assert ~lö.ims for il\jU-

ries to, and seek enforeement of, the rights

of the Tribe mid its melìibers under the

Agreement or this title in any Federal or

State court of competent jurisdiction;

(ii) to as¡;ert claims for injuries to,

and seek enforcenient of, the rights of tlw

Trilic under the judg111cnt and decree l'i-

tcred by the court in tlw Gila Hiì'l' adju-

dication pror:ecding1:;j

(iii) to assert L:aims for injurü~s to,

and se(~k (~nf()rCm11ent of, the riglits of the

Tribe under tlw judgrnent and deci'cc (~n-

tered by the court in the lJttle Colorado

River adjudication proceedings;

(iv) to object to any claims by or for

any other Indüm tribe, Indian community

OJ' nation, 01' clüpcmd(~nt Indian community,

or tlie lJnited States on behalf of 8ue11 (1

t.ribe, eOlninunity, OJ' nntion;
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(v) to participate in tlic Gila River acl-

judication proceedings and the J Jittle Colo-

rado River adjudication proceedings to the

extent provided in subparagTaph 14.1 of

the AgTccment;

(vl) to aSS(Tt (I,ny ('laims (il'ising after

the enforceability date for injnry to water

rights not specifically waived under this

seetioii;

(vii) to assert any past, present, or fu-

ture claim for injury to water rights

against any other Indian trihe, Indian

comnmnity or nRtion, de¡wndciit Indian

community, allottee, or the United States

on behalf of such R tribe, community, na-

tion, or allottee;

(viii) to a::::ert any past, pn!sent, or

futurt~ eJal11 for trc8pass, 118(!, and ()(~(~n-

paney of the reservation in, on, or along

the Black River agaÍ11st Freeport-

McMoRan Copper & Gold, Inc., Phelps

Doclg'e Corporation, or Phelps Dodge

Morenci, Inc. (or a predecessor or suc-

cessor of those entities), ineJndil1g all sub-
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sidiaries and affiliates of those entities;

and

(ix) to ass(:rt elaims arisJng; after the

enforceability date for injury to water

rights resulting frOllJ the pumping' of waü~r

from land lü(~ated within national forest

land as of the date of the .Agreement in the

south 1/ of rr. 9 N., R 24 E., the south

1l2 of T. 9 N., H. 25 E., the north 1/ of

T. 8 N.,H. 24 K, or the north 112 of T.

8 N., R 25 E., if water from the land is

used on the land or iR traiisported off tbe

land for Hiinieipal, eomnwrcial, or indus-

trial usc.

(B) AGREEMENT .-On terms acceptahle to

the Trib(; and the United States, the rrrib(; and

the United States are authorized to pntcr into

an a.gT(;cment viith Freeport-MeMoI~an Coppe.Y

&. Gold, Ine., Phelps Dodge Corporation, or

Phelps Dodgc Morenci, Ill~. (or a pl'erleeessor

or sueeessor of thosc entities), ineJudirig all sub-

sidiaries and affiliates of those entities, to re-

solve the claims of the rrribe relating to the

treRpcisfi, u¡:e, and occupancy of' the l'c¡:ervation

in, on, and along the Black Jiiver.
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(2) IlESEHYA'lION OF RIGHTS A:.D rtE'lENTIO:.

2 01- CLAT1f8 BY 'T'HTBE AGAINST UNITET) STATES.-

3 Notwithstanding the 'waiver and releasc of e1airns

4 autliorizcd under subsedion (n)(3), the: Tribe, on he-

5 half of itsi:lf and its nwrnbers, shall rdain any

6 right-
7 (A) subject to subparagraph J6.9 of the

8 AgT(~ement, to assert claims for injuries to, ancl

9 seek enforcen18nt of, the rights of tlie Tribe am)

10 its members under the Agreement OJ' t1iis title,

i 1 in any Iì'ederal or State court of competent .lu-

12 risdiction;
13 (B) to assert claims for injl1l'Ìl~8 to, and
14 scek enforc'cmicnt of, the rights of iJic 'l'rihc ê'nd

15 mcmb(~rs under the jUdgl1Wl1t (md de~crei~ en-

16 tered by the i~ourt in the Gila Hiver adjudi(:a-

17 tiOll proeeeclings;
18 (0) to assert (',laims for injuries to, and
19 seek enforcement of, the rights of the rrribe and

20 members under the jiielg11ent anel decree en-

21 tercel by the court in the l.1ittle Colorado River

22 adjuòieatiOll proceedings;

23 (D) to object to any claims by or for an:''
24 other Indian tribe, Indian r.omiimnity or nation,

25 or de~J1mid(:nt Tndian C'o1llminity, or tlw 1Jniü~d
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States OJ) hcJialf of S11Ch a tribe, community, or

nation;

(E) to assert past, present, or future

(~laims for injury to water rig-hts or any other

(~lailm; other th,lT a claini to water rights,

agë::infot any oth(~r Indian tribe, Indian (~olnnl1-

nity or nation, 01' dependent Indian cOl1m1Hiity,

or the United States on behalf of SUdi a tribe,

community, or nation;

(F) to assert claims arismg after the en-

forceability date for injury to water rig'ht.s re-

sulting from the pumping of water ii'om land

located within national forest. land as of the

date of the Agreement in the south 112 of T. 9

N., R. 24 E., the south 1/ of '1'. 9 N" R. 25

E., the north 1/2 of T. 8 N., g, 24 E., or t.he

north 1/2 of T. 8 N., g. 25 E., if water -(rOln

that hmd is iiscd on the land or is tninsr)orü~d

off the hiii(l for nmni(~ipal, (~()mni(~r(~ial, or in-

dustrial usc;

(G) to assert any claims arismg after the

enforceability date for injury to wa.ter rights not

specifically waived under this section;



CELJ087-1 SL.e',

64

1 (H) to seck remedies and to assert any

2 other e1aims not speeifically waived under this

3 section; and

4 (1) to assert any (',i aim arising after the en-

S forceability date for a future taking by the
6 United States of reservation land, ()ff-r(~serva-

7 bon trust land, or any property I'ights appnr-

8 tenant to that land, including any water rights

9 set forth in paragniph 4.0 of the Agi'ccrncnt.

10 (:3) RESEHYATION OF HIGH'l'S A~D HE'lEK'TlO~

11 OF CLAIMS BY UNITED STA'lEs.-Notwithstanding'

12 the waiver and release of claims authorized under

13 subsection (a)(2), the United States shall retain any

14 right to assert any claiin not spccificnlly waived in

15 that subsection.

16 (e) EFF1~CTnrENEss OF VVA1VEH AND RELEASES.-

17 Except as oth(~rwise Slwcifimi.J1y prm'Ìdcd in subparagraphs

18 (E) and (F) of subs(~etion (a)(3), the waivi~rs and l'~lemws

19 under subs(~etion (a) shall h(~(~OTne (~ftectiw em the ('nfor(:('-

20 ability (late.

21 (cl) ENFORCEABILITY DATE.-

22 (1) IN GENERAL.-This section takes ciTeet on

23 the date on which the Secretary publishes in tIie

24 Federal Register a statement of findings tJiat-
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(A)(i) to the (;xtent that the Agreeinnit

('.(mt1ie.i.i with this title;, t1w AgTl;(;l)l;nt has b(,(;1\

revised throug:h an aninidineiit to e1iniiimtr~ tlw

eonf1id; and

(ii) th(; Agn;ement, as so revis(~ù, 11(1:- be(~n

exe(~nü~d by 1.11( Se(~l'eti:r.v, the Tribe, and tlie

Governor of the State;

(B) the Seeretary has fulfil1ed the require-

ments of sections 305 aiid 80(j;

(C) the amount made available under RCC-

tion 312(11) has been deposited in the vVhite

1VountHin Apae1ie Trih(~ '\Nater Riglits Sdtle-

inent Suhac('ount;

(D) the 8tH 1,; iillds ekscrihed in suhpara-

gTaph 1 :nJ of the AgreC'nwiit have been depos-

ited in tIie Wlúte Mountain Apache Tribe

Water Rights Settlement Sub c\CCOUli t;

(E) the Seeretary ha.s i:-.sued a n;eord of

decision approvmg' tIie eonstruetion of the

vV1VIAT rural water system in a (~onfig1.1ration

substantially similar to that deseribeo in ser:ion

:107;

(F') the judgments and decrees snbstèin-

tiaii~T in 1,1)( form of those attHehec1 to tJH'

Agl'emiwnt as exliihits 12.~Uì.l Hlid 12,9.().~
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have heen approved by t.he respective trial

2 courts; and

3 (G) tho wmvers and releases Huthorií'cd

4 and set forth in subsedion (n) have been exe-

S tiitt~d by ttw rlribe ana tIll SC(~1'~t(ji'..

6 (2) F'AlLPRE OF' ENF'OHCÐABlLJTY DATE TO

7 OCCUR.-If the Secretary does not publish a state-

8 ment of findings under paragrapli (1) by April :10,

9 202J-
10 (A) this title is repealed effective May J,
11 2021, and any aetivity by the Secretary to carry

12 out thi.s title shall cea.se;

13 (B) any amounts made availiìhle und(~r S('C-

14 tion 812 shall immediately revert to the g'('icraJ

15 fund of the Treasury;
16 (C) any other amounts deposited in U1C

17 Wliik Mountain Apadw Tribe ìi\aü~r Hights

18 Settenwnt Subaecount (incJlHling any amomits

19 paid by the State in accoJ'danee vvith the Agree-

20 ment), tog'ether with any interest aceruecl on

21 those amounts, shall immediately be returned to

22 the i'espeetive sources of those funds; and

23 (D) the '1'ribe and its members, and t.he
24 United States, actjng- as trustee for tJic Trib(:

25 and its nienibers, shall retajn Hip riglit to assert.
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1 past, present, and future water rights claims

2 amI elaims for injury to wciter rights for the

3 reservation and off-rcseryation trust land.

4 (3) No ADDITIONAL RWH'J'S TO WA'l'ER-Bc-

5 g-inning on the enfon~mibility datL\ all land held by

6 the United St.ates in trust fur tlw 'rribe and its

7 members sball have no rights to water other than

8 those speeificaJJy quantified for t.he Tribe and t.he

9 Unit.ed States, aeting' as trustee for the Tribe and

10 its members, for the reservation and off-reservat.ion

11 trust land pUl'suant to paragrapli 4.0 of tht' Ag1'ee-

12 ment.

13 (e) UNITED STATES ENFORCEMENT AUTHORITY.-

14 Nothing in this title or the AgTeement. affects any right

15 of the United States to takc any action, including' mn'iroii-

16 mental aetiol1s, under ciiy laws (ineluding regl1lations and

17 the (~Olnmün law) n~lating to hunian health, safety, or the

1 8 en,inmnwnt.

19 (f) No EFFECT ON ""VATER RIGHTS.-Ex(~(~pt as pro-

20 Yided in pal'agTaphs (l)(A)(îi), (1 )(B)(ii), (3)(A)(iî), and

21 (:i)(B)(ii) of subscction (a), nothing in this title aftc~ds

22 any rights to water of the Tribe, its members, or the

23 United States, acting as trustee for the Tribe and its

24 members, for land outside the boundaries of the reserva-

25 bon or the off-res(~rvati()n trust land.
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1 (g) E:'1'ITLEIVIENTs.-Any entitlement to water of

2 tlw rrribc, its nimiibers, or t1w Uiiiü~d States, a(~ting' as

3 trnst()c for the Tribe and its mmnbc:rs, rdating' to the l')S-

4 ervntiOli or off-rcscn',ition trust land shall be satisfied

5 froin the water resourees gTanted, quantified, eon6rmed,

6 or retogTiized with respect to t11e Tribe, its members, and

7 the Unitec1 States by the AgTeement and this title.

8 (h) OB.TEC1'ION PiWIHBI'l'ED.-JLxcept as prm'ided in

9 paragraphs (J )(A)(L~) and (2)(F) of subseetioii (b), the

10 Tribe and the UniterJ States, acting as tnistce for tlie

11 Tribe shall not-

12 (1) object to the U88 of any well 10caterJ outside

13 the boundaries of the reservation or the otf-n:sm'va-

14 tion trust land in existci iee on the (lnfor(~ea hi lity

15 date; or
16 (2) object to, dispute, or dmlJcng'c afkr the en-

17 forceabil1ty date the drilling' of any well or the with-

18 drawal and use of water from any well in the IJitt1t;

19 Colorado River adjudication proceedings, the Gila

20 H,iver adjudication proceedings, or any other .inclieial

21 or administrative proeeeding,

22 SEC. 310. WHITE MOUNTAlN APACHE TRIBE WATER RIGHTS

23 SETTLEMENT SUBACCOUNT.

24 (a) ESTABLT8I-IMENT.-rlhere is established in the

25 Lower' Colorado River Ba,sin Development F111d tl sub-
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1 aeeourit to be known as the "\1\11i1,c IVrountain ApaeJie

2 Tribe \~' atcl' Rights Scttlmncnt Subaeeount", eoiisisting
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(1) the aniOlmts deposited in t!w subaeeount

pur8uant to scdion 312(a); ;-mù

(2) sud other amounts as a1'~ available, iiwlud-

ing the amolHits provided in subparagraph 18.:3 of

the AgTeement.

(b) USE OF :F'UNDS.-

(1) TN G1~NERAh-Subject to paragraph (2),

the 8e(~Tetary shall use amounts from the White

Mountain Apaehe Tribe '.Vater Rights Settlement

Suhaeeount for the planning, design, and constl1C-

Lion of the '.A!MAT rural "vater systc~m, in accordanet:

with section 307(H).

(2) RBQUIREl\JB\"T8.-Iii (~arrying ont the ac-

tivities dt:s(:ril)(~d in paragTaph (1), the Secrdary

shall nsc such smns as are nei:cssary from the \Vhiü~

Monntain Apadie rrribe vVater Rights Settlmnent

Snbaccmmt-

(A) to pr()vir1(~ the B1Jreaii with amounts

sufficient to carry out oversight of the planning,

design, and eonstruetíon of the \\ìJ1A'r rural

water system;
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(B) to repay to the Treasury (or the

2 United States) any outstanding balance on the

3 loan authorized by the "Vlhite Mountain Apaehe

4 Tribe Rural ,ì\latcr System IJoan Authori:rtltion

5 Ad (Publie Law 110-390; 122 Stat, 4191),
6 aftcr whidi repaymcnt, the Tribe ::han liave no

7 fiirtlier liability for the balance on tliat loan;
8 and
9 (C) to carry out all required environrnental

10 compliance acti,~ties associated ìvith the plan-

11 ning, design, and construction of the 'iV?\'lAT

12 rural water system.
13 (c) ISDEAA CONrrRACT.-

14 (1) IN GENERAL.-If the Tribe so requests, the

15 planning, design, and constrnetion of the \Vl\IA rr

16 rural water system shall be carried out pursiuHit to

17 the terms of an a.gTet~ment or agTtiCments entered

18 into unùer sedion 307(h).

19 (2) ENFOHCEMENT.-Tlw Sc(~retar'y may pnl'-

20 sue any jmlì(~ial ¡'cmedies and (',örT', out any adminis-

21 trative actions t11at are neeessal''y to enforce an

22 agTeement described in paragraph (1) to ensure that

23 amounts in the ,íVhite Mountain Apaehe Tribe "'Vater

24 Rightf: Settlement Subaccount are u.sed in accord-

25 8nce with this seetion,
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1 (d) PROHIBJTIO:: ON PER CAPITA DrSTRIBFrIONS.-

2 No allount of the prineipaJ, or iJw interest or iiieonie ae-

3 ('.ruing all the prineipal, of the ,Vhiü: ìVlountain ApadJ(~

4 Tribc) ,~T ater Rights SettlemClit Sublìe(~omit sh aJ1 be clis-

5 tributecl to any mernbcr of the 'rribe on a per eapitH. basis.

6 (e) AV.lLABILITY OF FUNDS.-

7 (1) IN GENERAIJ.-Amounts in the 'White

8 Mountain Apache Tribe ,Nater H,iglits Settement

9 Subaeeoul1t shall not be available for expenditur'e by

10 the Secretary until the enforceability date.

11 (2) IJ''ìTEST1\ENT.-The Secretary shall im'est

12 the amounts in the Vlhite Mount¡:in Apache 1'rib8

13 '\V R.iC) l' Rights Settlement S11 baceount in a(~(\ordanc()

14 with section 40:3(f)( 4) of the Colorado River Basin

15 Project Act (4~3 U.S.C. 154:3(f)(4)).

16 U3) USE OF IN'1'EHES'l'.-The interest accrued

17 on amounts invested under paragTaph (2) shall not

18 be available for expenditure or withdrawal until the

19 enforC'cability date.

20 SEC. 311. MISCELLAOUS PROVISIONS.

21 (a) LIMITED ,VAIVEH OF SOVEREIGN IMi\mNITY.-

22 (l) IN GENERAI...-Iii the case of a évil action

23 described in paragraph (2)-

24 (A) tlie Uniteò 8tates or the rrribe, or
25 both, may be joined in the ei\~l action; i1nd
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(B) any claim by the United States or the

2 Tribe to sovereign immunity from tll( nivil ae-

3 tion is waived for the sale purpose of rc~soh'irig:

4 any issue regarding' the interprct:-tion or en-

S fOr(~(m1mJt of this title or the AgT('eni(mt.

6 (2) DESClUPTION OF CrVIL AC1'lON.-A (~ivil ac-

7 tion referred to in paragraph (l) is a civil aetion

8 filed-
9 (A) by any party to the Agreement or sig--

10 natory to an exhibit to the AgTeement in a

11 IJnited States or State court that-
12 (i) relates solely and direc.ly to the in-
13 terpretatiOll or (~nfor('cnicnt of tliis title or
14 t11c Agrecnicnt; and
15 (ii) TlRme8 as R party tlw Uniü'cl
16 States or the Tribe; or
17 (B) by a landowner or water U8er in the
18 Gila River basin or IJittc Colorado River basin

19 in the State that-
20 (i) relates solely and direetly to the in-
21 terpretation or enforcement of seetion ~-l09

22 of this title and paragTaph 12.0 of t)le
23 Agreement; and

24 (ii) name." as a party the United
25 States or the 1'rihe.
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(b) EFFEC1' OF TITLE.-Notbing in this title quan-

2 tij'ics or otherwise affeets any wator rig1i or claini or enti-

3 t1eiient to water of any Indian tribo, band, or cOTnrnunity

4 other than the Tribe.

5 (0) IJ1\1I1'ATION ON lÆAJ3IUTY OF lJNITED

6 STA'l'ES.-

7 (1) IN GENERAL-1'he United States slialJ

8 have no trust or other oblìgation-

9 (A) to monitor, adrnini¡.ter, or aecount for,
10 II any manner, any amount paid to the Tribe

11 by any party to tIie AgTeement other than the

12 United States; OT

13 (B) to review or approv(~ the expenditure of

14 those funds.
15 (2) INDEMNIFICATlON.-Tlw Trib(~ sli:ill indmn-

16 nifY the Unitr;d States, and hold tlie United States

17 harmless, with respe(~t to any daìni (indudiiig' daims

18 for ü:ikings or breaeli of trnst) arising; oiit of t1ie n~-

19 eeipt or expenditure of fiinds ùes(~rilJed in paragraph

20 (1 )(A).
21 (d) ApPLICABILITY OF RECLAVIATTON REF'OHl\

22 ACT.-The Reclamation R.eform Act of 1982 (4:3 U.S.c.

23 :i90aa et seq.) and any other acreage limitation or f1111-

24 cost pricing provision under FederaJ law shal1 not apply

25 t.o any individual, entity, or land solely 011 the hasis of---
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1 (1) rcecip1, of any herietit und(~r this tìt1(~;

2 (2) thc cx(~cntion or pcrfornian(~(~ of Ow Agr(\(~-

3 11')(n1,; or

4 (8) the use, storag-e, deliver'y, lease, or exchange

5 of CAP water.

6 ((~) SECH.E'l'ARIAIJ PmvER SITES.-1'he portionis of

7 the following; named secretarial power site reserves that

8 are locateel on the Port Apache Indian Reservation or the

9 San Carlos Apache Resel'THtion, as applicable. shall be

10 transferred and r0stored into the name of the 1'ribc or

i 1 the San Carlos Apaehe Tribe, respeetively:

12 (1) Tiower Black River (1'. :3 N., R. 2tl K; '1.

13 :3 N., R. 27 E.).

14 (2) Black River PUiii)S (T. 2 N., R. 2;) E.; '1.

15 'ì "J IJ ') l~ E . T '3 N' IJ '2 (' E ).. i~., ,v...v "' . ( .,\1. )~,.
16 (3) Carrizo rr. 4 N., R 20 1£.; rr. 4 N., It. 21

17 E.; T. 4112 N., R 19 E.; '1'. 4V:~ N., R 20 E.; 'I'.

18 4112 ~., R 21 E.; T. 5 N., R 19 E.).

19 (4) Knob (T. 5 N., R. 18 E.; T. 5 N., R. 19
20 E.).
21 (5) 'Walnut Canyon rr. 5 N., R. 17 E.; 1'. 5 N.,

22 R. 18 E.).
23 ((-) Gleason Flat (T. 41/ N., R 1 f) E.; ri'. 5 N,

24 R. Hi E.).
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(f) No El~'FEC'li ON FUTUHE ALLOCA'lTONS.-\~Tatcr

2 received undcr n lease or exchange of tribal CAP \vat(~r

3 under this title shall not affect Hny future HlIoeation or

4 rcaiio(~ation of CAP water by Hie Se(~rcta.r:v.

5 (go) AFTER-ACQUIRED TRUST LAND.-

6 (l) HEQUIHEMEN'l OF ACT OF CONORE8S.-

7 (A) IÆGAl~ rrITLE.-Subjeet to snbpara-

8 graph (B), after the enforeeability date, if the

9 Tribe seeks to have legal title to additional land

10 in the State located outside the exterior bound-

11 aries of the reservahon taken into trust by the

12 United States for the benefit of the Tribe, the

13 Tribe may do so only pursuant to an Act of

14 Cm1bY'rcss specifícally autiiorizing the transfer

15 for the benefit of the Tribe.
16 (B) gxcEPTTO;iS.--Subparagl'aph (A)

17 shall not apply 1.0-
18 (i) the restoration of land to tlw r(~s-
19 ervation subsequently and finally detc~r-
20 mined to be part of the reservation
21 through resolution of any dispute between

22 the Tribe and the United States over the
23 location of the reservation bou 

11 (1 aT',, un-

24 Jess required by Federal law; or
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(ii) off-reservation trust land aeqnirecJ

prior to .J anuary 1, 2008.

(2) \VATEH RIGIITS.-

(A) IN GENEH.AJ J.-After-aequirecl trust

laniJ that is Ioeatecl outside the rmwrvation shall

not irwlude fed(~raJJy n~scrvl'd rights to surfèwe

water or gToundwater.

(B) R.ESTORED LAND.-Land that is re-

stored to the rcsCJ'Vation as the result of the

resolution of any reservation boundary disput()

between the Tribe and the Uniteel States, or

any fee simple land within the reservation that

is placed into trust, shall have water rig+its pur-

suant to section 308(b).

(3) ACCEPTANCE OF LAND T:' TH.1JR'l srlATU8.-

(A) IN GE:'ERAL.-If the Tribe acquires

leg'C'il fee title to land that is lü(~ated within tIw

extl~Y'i()r bourHhiries of th(~ n~s(~rvHtioii, tIll Sec-

r(~tary shall èl('('.ept th(~ land in trust status for

the benefit of the Tribe in aecol'dan('(; with ap-

plicable I~'ecJeral law (including regulations) for

SUdl real estate a.cquisitions.

(B) RESERVATION STATUS.-IJancJ held in

trust by tbe Secreta.ry under subpa.ragraph (A),

or rei:tored to the re¡;clïTati011 ai: a result of rCR-
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olution of a hOUJidary dispute between the Trihe

2 aricl tiie United States, sJiall be (lcein(\(l to be

3 part. of tlic reservation.
4 (h) CONFORi\l1NU AlVENDl\1EN'J'.-Sedjon 8(b)(2) of

5 the \Vliite lVlountain Apac:he Tribe HuralWatm' SystclTi

6 IJoèln Authorizatioii Aet (Puhli(~ Lièlw 110-390; 122 Stat.

7 4191) is amended by striking '''January 1, 2013" and in-

8 serting "May 1,2021".

9 SEC. 312. FUNING.

10 (a) HURiU.J \VA'l'R SYSTE1\I.-

11 (1) JVIANDA1'OHY APPHOPRTATlONS.-Subject to

12 paragraph (2), out of any funds iii the Treasury not

13 othenvise appropriated, the Secretriry of the Tn~;:s-

14 ury shAll tl'ansf(~i' to the Secretary to carry out the

is planning-, eng-ineering, d(~sign, (~nvironrncntal c01nplì-

16 ancc, and i~onstrnetioJ1 of the \VIVIAT rural water

17 system $126,193,000.

18 (2) INCLUSIONS.-Tlie amount made availabk

19 under paragraph (l) shall indude such sums 1::: arc

20 necessary, but not to exceed 4 percent of the con-

21 struetion contract (',osts, for the Bureau to earry out

22 oversight of aeti\~ties for planning, desiglì, environ-

23 mental cornpliaYlce, and constructiOll of the rural

24 water system.
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(1)) WMArr SET1'LEME:N'l' A.ND MATN1'ENJ\NCE

2 FrNDR.-

3 (1) DEFINITION OF FU:'DS.-Iii this sllb-

4 sodion, the term "Funds" nieans-

5 (1\) the VlJ\1AT Setth~nwiit Funl1 (~~tab-

6 li~;11ed by paragraph (2)(A); aiid

7 (B) the ,VlVIAT Maintenance Fiind estab-

8 lished by paragTaph (~3)(A).

9 (2) \V1VIArr SWl'TLEM:EN'l' FUND.-

10 (A) ESTr\HL1SI1l\lEN'1.-Tliel'e 1S estab-

11 lished in t11e Treasury of tIie United States a

12 fund to be knO\v11 as the "Wl\tTAT Settement

13 Fund", to he adinini ste1'ed hy tlw Secret.ary,

14 consisting of the arnoiints di~Jlosiü~d in tlw tiiid

15 under subparagraph (B), togetlwr with an~' iii-

16 te1'os1, accrued 011 those amounts, i'or use b:V t.lw

17 'I'ribe in a(~(~ordance with snbparag'Jlph (C).

18 (B) TRANSFERS 1'0 FPXD.-

19 (i) IN GENERAlJ-1'hen: are author-
20 ized to be appropriated to the Secretary
21 for deposit in the \"VMArl' Settlement
22 Funn-
23

24

25

(1) $78,500,000; and

(II) any additional amounts de-

scribed in clause (ii), if applicnble.
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(ii) AllTHORIZATION OF ADDITIONAL

Aì\OTJwrs.-In accordanee with sulìseetimi

(c)(4)(B), if the: vVl\.fA'r rural water sys-

tem is conveyed to the Tribn before tJie

date on which the $35,000,000 ùes(~rib(~d

in subsection (8)(2) is conipletely maùe

available, there is authorized to he appro-

priated to the Secretary, for deposit in the

\VIV1A 'l Settlement Fund, any l'eniainnig

amounts that wou Id othelï,~se hayc been

made available for expenditure ii"om the

Cost Overrun Subaccount.

(C) USE OF FUKD8.-

(i) IN GENERAL.-Thc rlrihe shrill use

amounts in the W1vlA T Settlement Fund

for any of tlw following' piirposcs:

(I) Fish produdion, ìnduc1ìng-

11 ateli (;ri (:s.

(II) Rdiahilitation of n:(~l'(:ational

lakes and existing' irrigation systcms.

(TTT) \iVater-rclatcd c(~onomìc~ de-

velopment projects.

(IV) Protection, restoration, and

econ0111C development of forest and

wRtershed health.
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(ii) E::'18TlNG nmIGNrION SYSTEMS.-

Of the an10uiits d(~posit('d in the T,ìund

under subparagraph (B), not Jess than

$4,950,000 shall be used for the rehabilita-

tiar) of existing- irrigation systtmis.

(3) \Vl\tLr\/l MAi,\rrENANCE FPND.-

(A) EST.ABIJ1SinTENT.-'lhct'e 1S estab-

lished in the 'lreasury of tlie United States i.

fund to be known as the "\1\1I1A'l IVJaintenance

Fund", to be administered by the Secretary,

consisting of the amounts cleposite(l in the fund

under 8ubpaJï:igraph (B), together 'with an~' in-

terest cwcrued on those amounts, for usc: hy tlw

'lribc in accol'danee with subparagraph (C).

(B) MANDATORY APPHOPRTATTON8.-011t

of any funds in the 'lrcasury 1101. othcl'wis(~ ap-

propriated, the Seeretary of the Treasury shall

transfer to tlw Secretary $50,OOO,()()O for de-

posit in the \'vlVfAT MailitelH.nWe Fund.

(C) USE OF Pl1NDS.-'lhc Tribe sliall llse

amounts in the '\V1\1A T lVlaintcnan(~c ljluricl only

for Uic operation, maintenè.ine(', arid replaec-

ment eosts associated yvitli the delivery of water

through the Vi,TlA'r l'iral water system.
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1 (4) ÁDMINISTRATJO::.-Tlw Secretary sht1Jl

2 manage Hie Funds in accordance with the American

3 Indian 'lrust Fund IVIan ag(lJlent Hcforin Act of

4 1994 (25 U.S,C. 4001 e1, seq.), ill:luclirig by invest-

5 ing amount~ in the Furid~ in accol'hinec with-

6 (A) thr: Ad of April 1, 1880 (25 U.S.C.

7 1 Gl); and

8 (B) the first section of the A(~t of ,1 n n8 24,

9 1938 (25 U.S.C. 162a).

10 (5) AYAIl.iBILITY Oli Ai\IOUNTS FROM

11 Fl!NDS.-Amounts in the Funds shall be anülable

12 for eÀlJenditure or withdrawa.1 only after tlie 811force-

13 ability date and in accordance ì'Vitli subsection (t).

14 (G) EXPENDITURE AND WITHDRAWAL.-

15 (A) TRIBAL ì\ANM1Eì\TBN'l 1'1A\'".-

16 (i) IN GENEHAL.-Tlw rrribe mRY

17 withdraw all or part of th(~ amounts in the
18 Funds on approval by the Secretary of a
19 tribal immag'ement plan, as de~crjbed in
20 the American Indian Trust Fund Manag'e-

21 ment Reform Act of 1994 (25 U.S.C. 4001

22 et seq.),
23 (ii) REQUlRJlJMENTS,-In adr1iion to

24 the requirements under the American I n-
25 dian Trust Fund Management. Jipform Act
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of 1994 (25 lJ .S.C~. 4001 et seq.), a tribal

managcment plan under this subparagrapli

shall require the rrribe to use any amounts

witlicJrawn from the Funds in a(~(:orcJaJ1~(~

with paragraph (2)(C) 01' (3)(C), as appli-

cable.

(iii) ENFORCI'J1VE:.'l.-The Seel'etary

may take jndi(:ial or administrative action

to enr'o)'~e the provisions of (\ tribal man-

ag'ement plan described in clause (i) to en-

sure that any amounts withdra:wn from the

Funds under the tribal managenient plan

are used in accordance with this title and

the Agreement.

(iv) LTABTT1T'lY.-It the Tribe exer-

ciscs the right to withdraw amounts from

the Funds, neither the Secretary nor the

S(~cretary of the Treaslll'Y shall retain any

liability for the expenditure or investnwnt

of the amounts.

(B) E::"PENDI'lURE PLAN.-

(i) IN GENEHJU~.-The 1'ribe shall

submit to the Secretary for apprO\,11 an cx-

penditure plan for any portion of the

amounts in Hie Furids that 1.110 Trihe docs
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8:3

not withdraw undcr the tribal m(Jnageni(~nt

2 plan.
3 (ii) DESCR1P'IJO:\.-The e:q)enditur(\

4 plan shall dcsmib(~ the manncr in whieh,

5 and the purposes for whi(~h, èlTllOunts re-

6 maining iii the Funds \vill b(~ used.
7 (iii) MopIWVAL.-On re(~eipt of an ex-

8 penditure plan under clause (i), the See-

9 retary shall approve the plan, if the S(~(~-

10 retary detemiiries that the plan is r8a80n-
11 able and consistent with this title and the
12 AgTe(~lnent.

13 (iv) A.NNl'i\L HEPOHT.-For partl of
14 the Funds, the Tribe shall submit to the
15 Secretary an annual report that deserib(:s
16 all mqJcnditures frorn the Fund during thc

17 year eovered by the report.
18 (C) CERTAiN PER CAPITA DISTHIBTT1'lONR

19 PROHIBITED.-No amount in the Funds shall

20 bc distributed to any member of the rrribe on

21 a per capita basis.
22 (8) Cosrr INDE:1'1NG.-All amounts made available

23 under subsections (a), (b), and (e) shall be artjusted as

24 necessary to ret1eet the changes since October 1, 2007,

25 in the eOllRtruction CORt indieeR app1ieable to tli(~ typeR of
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construrtinn iiivolved in the construction of the \VMA rr

2 rural water supply system, the maintenance of the rural

3 water supply system, and the nonstruetion or rchabilita-

4 tion of the other development projeds dcs(~rih(~d in ¡.nb-

5 sedion (b)(2)(C).

6 (()) OPERATION, i\lAINTENANCE, AND H.EPLACE-

7 :vmNT.-Out of any funds in the Trecisui:y not otherwise

8 appropriated, the Secretary of t11e rrreasury shall transfer

9 to tlie Secretary $2,500,000 for the operation, mainte-

10 nance, and replacement costs of the \V1\1Arr rural water

11 system, to remain available until the conditions described

12 in Ruction 307(f) have been met.

13 (u) C08T ÜVEHIWN SrBAccouNT.-

14 (1) ESTABLISHMENT.-Tliure is esüihiishec! in

15 tlw Lmvcr Colorado ll,iver Basin Dcveloplìwllt Fund

16 a snba(~connt to be known as the "'\V1\IJ\T CORt

17 Ovnrrim Subèwcouyit", to be adniinister('d by tlw

18 Sccn~ta,ry, consisting of the HmOl1its dt'positt~d in the

19 su1Ja(~count 1UHler paragraph (2), togdlwr with any

20 interest accr1wd on those amounts, for use by the

21 Secretary in accordance with paragra.ph (4).

22 (2) MANDATORY APPHOPRlA'1'IQ-:S; ArTHORIZA-

23 'lION OF APPROPRIATIOKS.-

24 (1\) 1\ANDNrORY APPIWPHIATIONS.-Ol1t

25 of any funds in the Treamiry not otherwise ap-
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propriatcd, tJw Secretary of the rrreasury s1iFt)l

transfer to the Secretary $24)000,000 for d(~-

posit in the \N1\1.AT Cost OnTrun Subaccount.

(B) AUTBORIZATlON OF APPROPHIA-

TIONS.-rrhen~ is authorized to be appropriated

for deposit in the \V1\1AT Cost Overrun Sub-

account $11,000,000.

un AVAILABILITY OF FUXDS.-

(j\) Ix GENERAL.-AmoUlits in the \VMAT

Cost Overrun Subaccount shall not be available

for expenditure by the Secretary until the en-

forceability date.

(B) Il\ìTESTMENT.-Tlie Secretary shilllin-

vest the aniouiits in the \Vl\lAT Cost Overrun

SubHccount 11 accorclaii cc with scetion

40:1(1'(4) of the Colorado Hiver BHsiii Pro.icd.

Ad (4.3 U.S.C. 1543(f)(4)).

(C) USE OF INTEREST.-The interest ae-

eriwd on the arnounts inv(~sü~d undn subpm'a-

graph (B) shall not be available for expenditure

or withdrawal until the enforceabiJity date.

(4) USE OP COST (JVEBJWN SIJBACC011NT.-

(A) INFlIAL mm.-The Secretarv shall use

the H.1loimts in the \\TJ1Arr Cost Overrun 8ub-

aecmmt to ('omplete the \\TJlArr rural watt~r
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system or to mi.ny out aetiv:ities r(~latiiig to the

OpcTBtiori, mairitcnant:c, or replaeemciit of fa-

cilities of the \\71Vr1\ T rural water systeTri, as ap-

pJi(mble, if the Secrctn,ry deterrnincs that the

amounts made availablt~ undi:~r subsedions (a)

and (el) will be insufficient in the per-ioel before

title to the \iV1VIAT rural water system 18 con-

veyed to the Tribe-

(i) to complete the \\71V1A1' rural water

system; or

(ii) to operate and maintain the

\'lMA'l ru ral water system.

(B) 11R¡\NSFER OF F1J~DS.-Aii imohli-

gated amounts remaining iii the Cost Overrun

Subaccount on the date on which title to the

\V1VIAT niral water system is conveyed to the

Tribe shall be-

(i) returned to the general fmid of the

Tn~äsiiry; and

(ii) on an appropriation pursuant to

subsection (b)(2)(B)(ii), deposited in the

\V1VIArr Settlement Fund (mel made avail-

able to the Tribe for use in aceordan(:('

,;vith subsection (b)(2)(C).
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(f) CONDITIONS.-'J'he amounts iiiade available t.o

2 t.h(: Secretary for deposit in iJie ,?\r¡VrAT l\ain1,~naiice

3 Fund, tog-ether with any inü~rcst aC(:1"wd on those

4 amounts under suhseetiol1 (b) (3) and any interest a('(~ru-

5 iiig on tli(~ ,VMA'1' Sdtl(~nj(~nt Fund uiid(~J' sul)seetion

6 (b)(2), shalliiot be available for eXI)(~riditun~ or withdrawal

7 until the WiVIAT rural water system is transferred to the

8 Tribe under section :307(d)(2).

9 (g-) REOJIPT AND ACCEPTANCE.-'rhe Secretary

10 shall be entitled to receive, shall accept, and shall use to

11 carry out this title the funds transferred under subsections

12 (n), (b), (d), and (e), without further appropriation, to rc-

13 iwlÎn Hvailahlc until expended.

14 SEC. 313. ANIDEFICIENCY.

15 The United State:s shall not. be liable for failure to

16 (~arry out any oblig,'ation or Hd,ivity aut.horized to be (~ar-

17 ri(~d out UTidcJ' this title (iiw.luding any slwh obJil2,'ation OJ'

18 adivity niider the Agi'eeni(mt) if adequate~ appropric.tions

19 arc not provided by CongTe~s expre~8lY to earry ont the

20 purposes of this title.

21 SEC. 314. COMPLIACE WITH ENVRONMENTAL LAWS.

22 In implementing the AgTCement and carl"yillg out this

23 title, the Secretary s11a11 promptly comply with all applica-

24 ble requirements of--
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Exhibit 2.81: WMAT Reservation
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Contract No. 08-XX-30- W0529

UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

CENTRAL ARIZONA PROJECT

CONTRACT WITH THE WHITE MOUNTAIN APACHE TRIBE
FOR DELIVERY OF CENTRAL ARIZONA PROJECT WATER

1 PREAMBLE: This CONTRACT No. 08-XX-30- W0529 ("Contract" ) is made and entered

into this 1st day o tYove.irh er;2 0 12, pursuant to the Act of Congress approved June 17, 1902

(P.L. 57- I 61; 32 Stat. 388), and acts amendatory thereof or supplementary thereto, including but

not limited to the Boulder Canyon Project Act of December 21, 1928 (P.L. 70-642; 45 Stat.

1057), the Reclamation Project Act of August 4, 1939 (P.L. 76-260; 53 Stat. 1187), as amended,

the Colorado River Basin Project Act of September 30, 1968 (P.L. 90-537; 82 Stat. 885; 43

U.S.c. § 1501), as amended ("Basin Project Act"), the Fort McDowell Indian Community Water

Rights Settlement Act of 1990 (P.L. 10 I -628, 104 Stat. 4469, 4480) ("Fort McDowell Act"), the

Southern Arizona Water Rights Settlement Act of 1982 (P.L. 97-293; 96 Stat. 1274), as

amended, the Arizona Water Settlements Act enacted December 10, 2004 (P.L. 108-451; 1 18

Stat. 3478), ("A WSA") and the various authorities and responsibilities of the Secretary of the

Interior ("Secretary") in relation to Indians and Indian Tribes as contained in Title 25 U.S.C. and

43 U.S.c. § 1457, and the White Mountain Apache Tribe Water Rights Quantification Act of

20 10, P.L. 111-291, Title II, 124 Stat. 3064, 3073 (20 I 0) ("WMAT Act"), between the

UNITED STATES OF AMERICA ("United States"), acting through the Bureau of Reclamation,

for and on behalf of the Secretary, and the White Mountain Apache Tribe ("WMAT"), a Tribe of

Apache Indians organized under Section 16 of the Act of June 18, 1934, (P.L. 73-383; 48 Stat.

984; 25 U.S.c. 476 et seq.) and duly recognized by the Secretary. In this Contract, the United

States and WMAT are each individually sometimes hereinafter called "Party" and sometimes



collectively called "Parties".

WITNESSETH THAT;

2 EXPLANATORY RECITALS:

2. I Wl-IREAS, WMAT, its neighboring non-Indian communities and other Arizona

water users have agreed to permanently quantify the Water Rights of WMAT, its Members, and

the United States on behalf of WMAT and its Members;

2.2 WHEREAS, the United States, the State of Arizona, WMAT, the Salt River Project

Agricultural Improvement and Power District; the Salt River Valley Water Users' Association;

the Roosevelt Water Conservation District; Arizona Water Company; the Arizona Cities of

Phoenix, Mesa, Tempe, Chandler, Glendale, Scottsdale, Avondale, Peoria and Show Low; the

Arizona town of Gilbert; Buckeye Irrigation Company; Buckeye Water Conservation and

Drainage District; and the Central Arizona Water Conservation District entered into the

Amended and Restated White Mountain Apache Tribe Water Rights Quantification Agreement

dated as of November 1, 2012 , hereinafter referred to as the "Quantification Agreement", which

amends and restates the White Mountain Apache Tribe Water Rights Quantification Agreement

dated January 13, 2009, in accordance with Section 309(d)(I)(A)(i) ofthe WMAT Act;

2.3 WHEREAS, the Quantification Agreement is an agreement by the parties to

permanently quantify the Water Rights of WMAT, its Members, and the United States on behalf

of WMAT and its Members and to seek funding in accordance with applicable law, for the

implementation of the Quantification Agreement;

2.4 WHEREAS, on December 8, 2010, Congress enacted the WMA TAct;

2.5 WHEREAS, the purposes of the WMAT Act are (I) to authorize, ratify, and confirm

the Quantification Agreement, (2) to authorize and direct the Secretary to execute the

Quantification Agreement and take any other action necessary to carry out all obligations of the

Secretary under the Quantification Agreement in accordance with the WMAT Act, (3) to
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authorize the amounts necessary for the United States to meet the obligations of the United

States under the Quantification Agreement and the WMAT Act, and (4) to permanently resolve

certain damage claims and all Water Rights claims among WMA T, its Members, the United

States, acting as trustee for WMA T and its Members, the parties to the Quantification

Agreement, and all other claimants seeking to determine the nature and extent of the water rights

of the WMAT, its Members, the United States, acting as trustee for the WMAT and its Members,

and other claimants in the Gila River Adjudication Proceedings and Little Colorado River

Adjudication Proceedings, as defined in the Quantification Agreement;

2.6 WHEREAS, prior to the WMA T Act being enacted, Congress enacted A WSA to

provide for adjustments to the Central Arizona Project in Arizona, to provide for other Indian

water right settlements, and for other purposes;

2.7 WHEREAS, Title 1 of AWSA is the Central Arizona Project Settlement Act of2004,

which title provides an agreement on the allocation of Central Arizona Project water among

interested persons, including Federal and State interests, and provides important benefits to the

Federal Government, the State of Arizona, Arizona Indian Tribes, and the citizens of the State;

2.8 WHEREAS, Title I of A WSA, in Section 1 04(a)(l )(A)(iii), provides for the

reallocation of 67,300 acre-feet per year of Central Arizona Project water to Arizona Indian

Tribes, of which, pursuant to Section 305(b)(1 )(A) of the WMAT Act, the Secretary is allocating

23,782 acre-feet per year of Central Arizona Project Non-Indian Agricultural Priority Water

hereinafter called "CAP NIA Priority Water" to WMAT;

2.9 WHEREAS, under the Fort McDowell Act the Secretary acquired the Harquahala

Valley Irrigation District's (HVID) CAP NIA Priority Water entitlement that was converted to

Central Arizona Project Indian Priority Water to settle water rights claims of Indian tribes having

claims to the water in the Salt and Verde River system;
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2. I 0 WHEREAS, pursuant to Section 305(b)(l )(B) of the WMAT Act, the Secretary is

allocating 1,218 acre-feet per year of the HVID Central Arizona Project Indian Priority Water

entitlement acquired by the Secretary under the Fort McDowell Act to WMAT; and

2.1 I WHEREAS, WMA T and the Secretary desire to enter into this Contract to provide

for the delivery of Central Arizona Project water to WMA T and to conform to the terms and

conditions of the WMAT Act and the Quantification Agreement;

NOW THEREFORE, the Parties agree as follows:

3 CONTRACT PURPOSE: As required in Sections 305(b) and 306(a) of the WMAT Act,

the purpose of this Contract is to enter into a water delivery contract for Central Arizona Project

water that conforms to the terms and cond itions of the WMAT Act and the Quantification

Agreement.

4 DEFINITIONS: The first letters of defined terms are capitalized in this Contract. When

used herein, unless otherwise distinctly expressed or manifestly incompatible with the intent

hereof, the following defined terms shall apply:

4.1 Arizona Water Banking Authority shall mean the Arizona Water Banking Authority,

formed pursuant to A.R.S. § 45-2401 et seq.

4.2 A vailable CAP Supply shall mean for any given Year all Fourth Priority Water

available for delivery through the CAP System, water available from CAP dams and reservoirs

other than Mod ified Roosevelt Dam, and return flows captured by the Secretary for CAP use.

4.3 A WSA shall mean the Arizona Water Settlements Act, Public Law i 08-45 I, 1 18

Stat. 3478, enacted on December 10,2004.

4.4 Basin Project Act, shall mean the Colorado River Basin Project Act, 82 Stat. 885,

enacted on September 30, 1968, as amended (43 U.S.c. § 1501 et seq.).

4.5 CAP, Project, or Central Arizona Project shall mean the reclamation project
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authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.C. § I 521 et seq.).

4.6 CAP Contract shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

4.7 CAP Contractor shall mean an individual or entity that has entered into a long-term

contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

4.8 CAP Fixed OM&R Charge shall mean Fixed OM&R Charge as that term is defined

in the CAP Repayment Stipulation.

4.9 CAP Indian Priority Water shall mean that CAP Water having an Indian delivery

priority under the CAP Repayment Contract.

4.10 CAP M&I Priority Water shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

4.11 CAP NIA Priority Water shall mean that water deliverable under a CAP Contract or

CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

4.12 CAP Operating Agency shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance and replacement of the CAP System.

CA WCD is the CAP Operating Agency at the time of execution of this Contract.

4.13 CAP Pumping Energy Charge shall mean the "Pumping Energy Charge" as that term

is defined in the CAP Repayment Stipulation.

4.14 CAP Repayment Contract shall mean: (I) the contract between the United States

and the Central Arizona Water Conservation District for Delivery of Water and Repayment of

Costs of the CAP, numbered 14-06- W-245 (Amendment No.1) and dated December 1, 1988;

and (2) any amendment to, or revision of, that contract.
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4.15 CAP Repayment Stipulation shall mean the Stipulated Judgment and the Stipulation

for Judgment (including any exhibits to those documents) entered on November 21, 2007, in the

United States District Court for the District of Arizona in the consolidated civil action styled

Central Arizona Water Conservation District v. United States, et al., and numbered CIV 95-625-

TUC-WDB (EHC) and No. CIV 95-1 720-PHX-EHC.

4.16 CAP Subcontract shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States, and CA WCD for the delivery of water

through the CAP System.

4.17 CAP Subcontractor shall mean an individual or entity that has entered into a long-

term subcontract, as that term is used in the CAP Repayment Stipulation, with the United States

and CA WCD for the delivery of water through the CAP System.

4.18 CAP System shall mean: (A) the Mark Wilmer Pumping Plant; (B) the Hayden-

Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E) any

pumping plant or appurtenant works of a feature described in any of (A) through (D); and (F)

any extension of, addition to, or replacement for a feature described in any of (A) through (E).

4.19 CAP Water shall mean "Project Water" as that term is defined in the CAP

Repayment Stipulation.

4.20 CA WCD or Central Arizona Water Conservation District shall mean the political

subdivision of the State that is the contractor under the CAP Repayment Contract.

4.21 Community shall mean the Gila River Indian Community, a government composed

of members of the Pima Tribe and the Maricopa Tribe and organized under section 16 of the Act

of June 18, 1934 (25 U.S.c. §476).

4.22 Contracting Offcer shall mean the Secretary or his or her authorized designee acting

on his or her behalf.
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4.23 Delivery Point(s) shall mean the point(s) that are reasonably required, by agreement

of the Contracting Officer and WMAT, or selected by the Secretary, to permit WMAT to put the

Project Water to its intended use.

4.24 Effuent shall mean water that has been used for domestic, municipal or industrial

purposes and that is available for use for any purpose, but water shall not become Effuent solely

as a result of having been used for hydropower generation on the WMAT Reservation.

4.25 Enforceability Date shall mean the date described in Section 309(d)(1)ofthe WMAT

Act.

4.26 Excess CAP Water shall mean "Excess Water" as that term is defined in the CAP

Repayment Stipulation.

4.27 Excess CAP Water Contract shall mean a contract between any person or entity and

CA WCD for the delivery of Excess CAP Water.

4.28 Excess CAP Water Contractor or Excess CAP Water Contractors shall mean one or

more persons or entities having an Excess CAP Water Contract.

4.29 Fourth Priority Water shall mean Colorado River water available for delivery within

the State of Arizona for satisfaction of entitlements: (1) pursuant to contracts, Secretarial

reservations, perfected rights and other arrangements between the United States and water users

in the State of Arizona entered into or established subsequent to September 30, i 968 for use on

Federal, State or privately owned lands (for a total quantity not to exceed i 64,652 acre-feet of

diversions annually); and (2) after first providing for delivery of water under 43 U.S.c. §

I 524(e), pursuant to the CAP Repayment Contract for the delivery of Colorado River water to

the Central Arizona Project, including use of Co lorado River water on Indian lands.

4.30 Groundwater shall mean all water beneath the surface of the Earth other than Surface

Water.
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4.3 I Hohokam Agreement shall mean the Agreement among the United States, the

Central Arizona Water Conservation District, the Hohokam Irrigation and Drainage District, and

the Arizona cities of Chandler, Mesa, Phoenix and Scottsdale dated December 21,1993.

4.32 HVlD CAP Water shall mean that water that was acquired by the Secretary through

the permanent relinquishment of the Harquahala Valley Irrigation District CAP Subcontract

entitlement in accordance with Contract No. 3-07-30- W0290 among CA WCD, Harquahala

Valley Irrigation District and the United States, and converted to CAP Indian Priority Water

pursuant to the Fort McDowell Act.

4.33 Member or Members shall mean any person or persons duly enrolled as members of

the White Mountain Apache Tribe.

4.34 Non-Project Water shall mean water acquired by WMA T other than fi'om the Central

Arizona Project.

4.35 Off-Reservation Trust Land shall mean land: (1) located outside the exterior

boundaries of the Reservation that is held in trust by the United States for the benefit of WMAT

as of the Enforceability Date; and (2) depicted on the map attached as exhibit 2.57 to the

Quantification Agreement.

4.36 OM&R shall mean the care~ operation, maintenance, and replacement of the CAP

System, or any part thereof.

4.37 Plan 6 Cities shall mean the Arizona cities of Chandler, Glendale, Mesa, Phoenix,

Scottsdale, and Tempe.

4.38 Project Water shall mean "Project Water" as that term is defined in the Repayment

Stipu lation.

4.39 Quantification Agreement shall mean: (I) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November I, 20 I 2,
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which amends and restates the White Mountain Apache Tribe Water Rights Quantification

Agreement dated January 13, 2009, in accordance with Section 309(d)( I )(A)(i) of the WMAT

Act; and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that

are (i) made in accordance with the Act, or (ii) otherwise approved by the Secretary. This

Contract constitutes Exhibit 7. I to the Quantification Agreement.

4.40 Salt River Watershed shall mean all lands located within the Surface Water drainage

of the Salt River and its tributaries.

4.41 Secretary shall mean the Secretary of the United States Department of the Interior.

4.42 SRP shall mean the Salt River Project Agricultural Improvement and Power District,

a political subdivision of the State, and the Salt River Valley Water Users' Association, an

Arizona Territorial Corporation.

4.43 State shall mean the State of Arizona.

4.44 Surface Water shall mean all water that is appropriable under State law. For

purposes of the definition of "Water Right" in subsection 4.45 herein the terms "Surface Water"

shall also include Colorado River water.

4.45 Water Right shall mean any right in or to Groundwater, Surface Water, or Effuent

under Federal, State or other law.

4.46 White Mountain Apache Tribe, WMAT or Tribe shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934,48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

4.47 WMAT CAP Water shall mean the CAP Water to which the WMAT is entitled

pursuant to this Contract.

4.48 WMAT Reservation or Reservation shall mean the land located within the exterior

boundaries of the White Mountain Indian Reservation established by Executive Order dated
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November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress: (I)

known on December 8, 20 i 0, the date of enactment of the WMAT Act, as the "Fort Apache

Reservation" pursuant to Chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as exhibit 2.8 i to the Quantification Agreement. The depiction of

the Reservation on the map attached as exhibit 2.8 I to the Quantification Agreement shall not:

(1) be used to affect any dispute between the WMAT and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMAT with regard to any

dispute between the WMAT and the United States concerning the legal boundary of the

Reservation.

4.49 Year shall mean a calendar year. When not capitalized the term "year" shall have

the meaning in the section in which the term is used.

5 DELIVERY OF WATER:

5.1 Obligations of the United States. Subject to the terms, conditions, and provisions set

forth in this Contract, during such periods as it operates and maintains the Project, the

United States will deliver Project Water to WMAT directly or through an exchange with SRP or

any other individual or entity acceptable to WMAT and the Secretary. The United States will

use reasonable diligence to make available to WMAT the quantities of water specified in the

schedule submitted by WMAT and shall make deliveries of Project Water to WMAT to meet

WMA T's water requirements within the constraints of and in accordance with subsection 5.6

herein. During such periods as the OM&R is transferred to the CAP Operating Agency the

United States will make deliveries of Project Water to the CAP Operating Agency for subsequent

delivery to WMAT directly or through an exchange, as provided herein.

5.2 Term of Contract. This Contract is for permanent service, as that term is used in

Section 5 of the Boulder Canyon Project Act of i 928, 43 U.S.c. 6 I 7d, and is without limit as to
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term.

5.3 Conditions Relating to Delivery. WMAT hereby agrees that the obligation of the

United States to deliver water under this Contract is subject to:

5.3. I The availability of such water for use in Arizona under the provisions of the

Colorado River Compact, executed November 24, 1922; the Boulder Canyon Project Act, 45

Stat. 1057, dated December 21, 1928; the Basin Project Act, the contract between the United

States and the State of Arizona dated February 9, 1944; the Opinion of the Supreme Court of the

United States in the case of Arizona v California et aI., 373 U.S. 546, rendered June 3, 1963; and

the March 9, 1964, Decree of that Court in said case, 376 U.S. 340, as now or hereafter modified.

5.3.2 The United States obligation under the Mexican Water Treaty, Executive A,

Seventy-eighth Congress, second session, a treaty between the United States of America and the

United Mexican States, signed at Washington, D.C., on February 3, 1944, relating to the

utilization of the waters of the Colorado River and Tijuana River and of the Rio Grande from

Fort Quitman, Texas, to the Gulf of Mexico, and Executive H, Seventy-eighth Congress, second

session, a protocol signed at Washington, D.C., on November 14, i 944, supplementary to the

Mexican Water Treaty; and obligations associated with Minutes of the International Boundary

and Water Commission adopted pursuant to the Mexican Water Treaty.

5.3.3 The express understand ing and agreement by WMA T that th is Contract is

subject to the condition that Hoover Dam and Lake Mead shall be used: first for river regulation,

improvement of navigation, and flood control; second, for irrigation and domestic uses and

satisfaction of present perfected rights in pursuance of Article VII of the Colorado River

Compact approved by Section i 3(a) of the Boulder Canyon Project Act; and third, for power;

and furthermore, that this Contract is made upon the express condition and with the express

covenant that all rights hereunder shall be subject to and controlled by the Colorado River
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Compact and that the United States and WMAT shall observe and be subject to and controlled by

said Colorado River Compact and Boulder Canyon Project Act in the construction management,

and operation of Hoover Dam, Lake Mead, canals and other works and the storage, diversion,

delivery, and use of water to be delivered to WMAT hereunder.

5.3.4 The right of the United States or the CAP Operating Agency temporarily to

discontinue or reduce the amount of water to be delivered hereunder whenever such

discontinuance or reduction is made necessary for purposes of investigations, inspections,

replacements, maintenance, or repairs or any works whatsoever affecting, utilized or, in the

opinion of the Secretary, necessary for delivery of water hereunder, it being understood that so

far as feasible the United States or the CAP Operating Agency will give thirty (30) days notice in

advance of such temporary discontinuance or reduction, except in case of emergency, in which

case no notice need be given. Neither the United States, its offcers, agents, employees,

successors, or assigns, nor the CAP Operating Agency, its offcers, agents, employees,

successors, or assigns shall be liable for damages when, for any reason whatsoever, any such

temporary discontinuance or reduction in delivery of water occurs.

5.3.5 The canals through which Project Water is conveyed after its delivery to

WMAT shall be maintained with linings adequate In the Secretary's judgment to prevent

excessive conveyance losses; provided, however, that WMAT shall be relieved from this

obligation if the United States does not make funds for this purpose available to WMAT

following a timely request for such funds.

5.4 Exchanges, Leases, and Other Agreements. WMAT may, pursuant to Section 306 (a)

(l )(A) of the WMAT Act, on approval of the Secretary, enter into contracts or options to lease,

contracts to exchange or options to exchange WMAT CAP Water within Maricopa, Pinal, Pima

and Yavapai counties, Arizona, providing for the temporary delivery to any individual or entity
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of any portion of the WMAT CAP Water. The term of a contract or option to lease shall not be

longer than one hundred (100) years. A contract or option to exchange shall be for the term

provided for in the contract or option. A lease or option to lease providing for the temporary

delivery of WMAT CAP Water shall requ ire the lessee to pay to the CAP Operating Agency all

CAP Fixed OM&R Charges and all CAP Pumping Energy Charges (as defined in the CAP

Repayment Stipulation) associated with the leased water.

5.4. I WMA T may, with the approval ofthe Secretary, renegotiate any lease at any

time during the term of that lease, subject to the condition that the term of the renegotiated lease

shall not exceed one hundred (100) years.

5.4.2 Exchanges of the WMAT CAP Water for water from the Salt River

Watershed upstream of Modified Roosevelt Dam shall be subject to the terms and conditions of

one or more agreements to be negotiated among WMAT, the United States, SRP, Plan 6 Cities,

and any other necessary parties.

5.4.3 Pursuant to Section 306(a)(3)(A) of the WMAT Act, WMAT, and not the

United States in any capacity, shall be entitled to all consideration due to WMAT under any

contract or option to lease or exchange WMA T's CAP Water entered into by WMA T. The

United States in any capacity shall have no trust obligation or other obligation to monitor,

administer, or account for, in any manner: (i) any funds received by WMAT as consideration

under any such contracts entered into by WMAT to lease, option to lease, exchange or option to

exchange WMAT CAP Water; or (2) the expenditure of those funds. Pursuant to Section

31 I (c)(2) of the WMAT Act, WMAT shall indemnify the United States, and hold the United

States harmless, with respect to any claim, including claims for takings or breach of trust, arising

out of the receipt or expenditure of any funds paid to WMAT by any party to the Quantification

Agreement other than the United States.
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5.4.4 Pursuant to Section 306(a)(5) of the WMAT Act, WMAT may use WMAT

CAP Water on or off the Reservation for any purpose but all such Uses shall be considered

Diversions and Depletions under Paragraph 4.0 and Subparagraph 5.3 of the Quantification

Agreement and accounted for as provided for in Paragraph 11.0 of the Quantification

Agreement. No WMAT CAP Water may be leased, exchanged, forborne or otherwise

transferred in any way by WMAT for use directly or indirectly outside of the State of Arizona.

5.4.5 WMAT CAP Water scheduled for delivery in any Year under this Contract

that WMAT does not use may be made available by the Contracting Offcer to other users, or the

Contracting Offcer may request that the CAP Operating Agency make such water available to

other users; provided, however, that WMAT shall first have an opportunity to enter into contracts

to lease, options to lease, contracts to exchange or options to exchange or resell such water as

provided in this Contract.

5.4.6 Pursuant to Section 306(a)(2) of the WMAT Act, no portion of the WMAT

CAP Water may be permanently alienated.

5.4.7 The provisions of this Contract shall not be applicable to or affect Non-

Project Water or Water Rights now owned or hereafter acquired by WMA T.

5.4.8 Pursuant to Sections 305(b)(2) and 306(a)(1)(A) of the WMAT Act, subject

to the approval of the Secretary, WMAT shall have the sole authority to lease, distribute,

exchange, or allocate the WMAT CAP Water.

5.4.9 WMAT shall be entitled to enter into contracts for Excess CAP Water, as

provided in the CAP Repayment Stipulation. WMAT may use such Excess CAP Water on or off

the WMA T Reservat ion for any purpose.

5.4.10 Pursuant to Section 306(f)(3) of the WMAT Act, nothing in this Contract

limits the right of WMAT to enter into an agreement with the Arizona Water Banking Authority
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(or any successor entity) established by Section 45-2421 of the Arizona Revised Statutes in

accordance with State law.

5.4.11 Pursuant to Section 306(a)(4)(A) and (8) of the WMAT Act, all WMAT CAP

Water shall be delivered through the CAP System; and if the delivery capacity of the CAP

System is significantly reduced or is anticipated to be significantly reduced for an extended

period of time, WMAT shall have the same CAP delivery rights as a CAP Contractor or CAP

Subcontractor that is allowed to take delivery of water other than through the CAP System.

5.4. I 2 The Secretary or the CAP Operating Agency shall deliver WMAT CAP

Water in accordance with water delivery schedules provided by WMAT to the Secretary and the

CAP Operating Agency pursuant to subsection 5.6 herein, or pursuant to lease or exchange

agreements approved by the Secretary.

5.4. 13 The Secretary or the CAP Operating Agency shall deliver the leased WMAT

CAP Water to the lessee as further provided herein. Neither the Secretary nor the CAP

Operating Agency shall be obligated to make such deliveries to such lessee if, in the judgment of

the CAP Operating Agency or the Secretary, such deliveries would limit deliveries of CAP

Water to other CAP Contractors, including the WMAT, or CAP Subcontractors to a degree

greater than would direct deliveries to the WMAT at the CAP/SRP Interconnection Facility that

connects the Hayden-Rhodes Aqueduct of the CAP System to SRP's water delivery system.

5.4.14 WMAT shall schedule delivery of WMAT CAP Water in accordance with

this Contract. If the combined delivery requests for all CAP Contractors, CAP Subcontractors,

and Excess CAP Water Contractors similarly located on the CAP System exceed the delivery

capacity of the CAP System, then the CAP Operating Agency will consult with all affected CAP

Contractors, CAP Subcontractors, and Excess CAP Water Contractors and shall coordinate any

necessary schedule reductions until all schedules can be satisfied. Neither the Secretary nor the
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CAP Operating Agency may reduce WMA T's delivery schedule for any month unless and until

the requested monthly delivery schedules for all similarly located CAP Contractors, CAP

Subcontractors and Excess CAP Water Contractors have been reduced to the same percentage of

their annual CAP delivery schedules that WMAT requested in that month, or in the case of the

Ak-Chin Indian Community by the maximum amount allowed by law. Thereafter, if further

reductions are needed because of limitations on the delivery capacity of the CAP System,

WMA T's requested monthly delivery schedule will not be reduced unless and until the requested

monthly delivery schedules for all similarly located CAP Contractors, CAP Subcontractors, and

Excess CAP Water Contractors have been reduced to the same percentage of their annual CAP

delivery schedules as WMAT or in the case of the Ak-Chin Indian Community by the maximum

amount allowed by law. A CAP Contractor, CAP Subcontractor, or Excess CAP Water

Contractor shall be considered similarly located for purposes of this section if the CAP delivery

schedule requested by that CAP Contractor, CAP Subcontractor, or Excess CAP Water

Contractor will affect the quantity of WMA T's CAP Water available for delivery to WMAT.

5.4. i 5 Any CAP Water received by WMAT in exchange for Effuent shall not be

deducted from WMAT's contractual entitlement under this Contract.

5.5 Delivery Entitlements and Obligations.

5.5.1 Pursuant to Section 305(b)(I) of the WMAT Act, the Secretary shall deliver

annually to WMAT directly or through an exchange with SRP or any other individual or entity

acceptable to WMAT and the Secretary, from the CAP System, a total of 25,000 acre-feet of

water for any purpose, consisting of:

5.5.1. 23,782 acre-feet of CAP NIA Priority Water that was previously

allocated to non-Indian agricultural entities, that was retained by the Secretary for reallocation to

Arizona Indian tribes pursuant to Subsection 104 (a)(l)(A)(iii) of A WSA, and further reallocated
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by the Secretary to WMAT pursuant to Section 305(b)(I )(A) ofthe WMAT Act; and

5.5.1.2 1,218 acre-feet of HVlD CAP Water reallocated by the Secretary to

WMAT pursuant to Section 305(b)(I)(B) of the WMAT Act.

5.6 Procedure For Ordering Water.

5.6.1 WMAT will, in accordance with the procedures hereinafter set out, submit

written schedules to the Contracting Officer showing the quantities of water requested for

delivery.

5.6.1.1 On or before October 1 of each Year, WMAT shall submit in writing

to the Contracting Officer a water delivery schedule indicating the amount of WMAT CAP

Water desired by WMAT during each month of the following Year along with a preliminary

schedule of water desired for the succeeding two (2) Years.

5.6.1.2 Upon receipt of the schedule, the Contracting Offcer shall review it

and, after consultation with the CAP Operating Agency and WMAT, shall make only such

modifications in it as are necessary to ensure that the amounts, times and rates of delivery to

WMAT will be consistent with the provisions of subsection 5.3 herein. On or before December

I of each Year, the Contracting Officer shall determine and furnish to WMAT the water delivery

schedule for the next succeeding Year which shall show the amounts of water to be delivered to

WMAT during each month of that Year.

5.6.2 A water delivery schedule may be amended by the Contracting Offcer upon

the WMAT's written request. Proposed amendments shall be submitted by WMAT to the

Contracting Offcer within a reasonable time before the desired change is to become effective,

and shall be subject to review and modification by the Contracting Offcer in like manner as the

schedu Ie itself.

5.6.3 WMAT shall hold the United States, its offcers, agents, and employees,
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harmless on account of damage or claim of damage of any nature arising out of or connected

with the actions of the United States regarding water delivery schedules furnished to WMAT.

5.6.4 In lieu of WMAT submitting water delivery schedules to the Contracting

Offcer for approval, the Contracting Officer reserves the right to direct WMA T to submit such

schedules to the CAP Operating Agency under such criteria as the Contracting Offcer

determines to be appropriate, after consultation with WMAT and the CAP Operating Agency and

so long as WMA T's rights to require the delivery of CAP Water are not thereby adversely

impacted or diminished.

5.7 Points of Delivery - Measurement and Responsibility for Distribution of Water. 

5.7.1 The WMAT CAP Water to be delivered pursuant to this Contract shall be

delivered (i) at the turnout(s) from the CAP System in accordance with the terms of exchange or

lease agreements approved by the Secretary, and (ii) at such other points as may otherwise be

agreed to by the Contracting Officer subject to the terms of the Quantification Agreement and

the WMA TAct.

5.7.2 All water delivered to WMAT shall be measured with equipment furnished

and installed by the United States and operated and maintained by the United States or the CAP

Operating Agency. Upon request of WMAT, the accuracy of such measurements will be

investigated by the Contracting Officer or the CAP Operating Agency and WMA T, and any

errors appearing therein adjusted; provided, however, that in the event the Parties cannot agree

on the required adjustment, the Contracting Officer's determination shall be conclusive.

5.7.3 Neither the United States nor the CAP Operating Agency shall be responsible

for the control, carriage, handling, use, disposal, or distribution of water beyond the Delivery

Point(s) as specified herein. WMAT shall indemnify and hold harmless the United States and

the CAP Operating Agency on account of damage or claim of damage of any nature whatsoever
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for which there is legal responsibility, including property damage, personal injury, or death

arising out of or connected with WMA T's control, carriage, handling, use, disposal, or

distribution of such water beyond said Delivery Point(s).

5.8 Priority.

5.8. i In time of shortage the Available CAP Supply shall be distributed as described

in this section 5.8.

5.8.2 On or before June i of each Year, the Secretary shall announce the Available

CAP Supply for the following Year in a written notice to the CAP Operating Agency and to each

CAP Contractor. For purposes of administering this Contract, a time of shortage shall be a Year

when:

5.8.2.1 Prior to January 1, 2044, any Year in which the Available CAP

Supply for that Year is insufficient to satisfy all of the entitlements to (i) three hundred forty-

three thousand seventy-nine (343,079) acre-feet of CAP Indian Priority Water; (ii) six hundred

thirty-eight thousand eight hundred twenty-three (638,823) acre-feet of CAP M&I Priority

Water; and (iii) up to one-hundred eighteen (lI8) acre-feet of CAP M&I Priority Water

converted from CAP NIA Priority Water under the San Tan Irrigation District's CAP

Subcontract.

5.8.2.2 On or after January 1,2044, any Year in which the Available CAP

Supply for that Year is insufficient to satisfy all of the entitlements to (i) three hundred forty-

three thousand seventy-nine (343,079) acre-feet of CAP Indian Priority Water; (ii) six hundred

thirty-eight thousand eight hundred twenty-three (638,823) acre-feet of CAP M&I Priority

Water; (iii) up to forty-seven thousand three hundred three (47,303) acre-feet of CAP M&I

Priority Water converted from CAP NIA Priority Water pursuant to the Hohokam Agreement;

and (iv) up to one hundred eighteen (118) acre-feet of CAP M&I Priority Water converted from
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CAP NIA Priority Water under the San Tan Irrigation District's CAP Subcontract.

5.8.3 In time of shortage the initial distribution of water shall be determined in the

following manner:

5.8.3.1 If the available CAP Supply is equal to or less than eight hundred

fifty-three thousand seventy-nine (853,079) acre-feet, then 36.37518% of the Available CAP

Supply shall be available for delivery as CAP Indian Priority Water and the remainder shall be

available for delivery as CAP M&I Priority Water.

5.8.3.2 If the Available CAP Supply is greater than eight hundred fifty-

three thousand seventy-nine (853,079) acre-feet, then the quantity of water available for delivery

as CAP Indian Priority Water shall be determined in accordance with the following equation and

the remainder shall be available for delivery as CAP M&I Priority Water:

1= i(32,770 -7 (E - 853,079)) x W) + (343,079 - i(32,770 -7 (E - 853,079)) x E))

Where

I = the quantity of water available for delivery as CAP Indian Priority Water

E = the sum of the entitlements to CAP Indian Priority Water and CAP M&I Priority

Water as described in subsections 5.8.2.1 and 5.8.2.2 herein, whichever is

applicable; and

W = the Available CAP Supply

Examples:
A. If, before January 1,2044, the sum of the entitlements to CAP Indian Priority
Water and CAP M&I Priority Water as described in subsection 5.8.2.1 herein were
nine hundred eighty-one thousand nine hundred two (981,902) acre-feet (343,079 +
638,823 + 0), then the quantity of water available for delivery as CAP Indian Priority
Water would be ninety-three thousand three hundred three (93,303) acre-feet plus
25.43800% of the Available CAP Supply.

B. If, after January 1, 2044, the sum of the entitlements to CAP Indian Priority

Water and CAP M&I Priority Water as described in subsection 5.8.2.2 herein were
one million twenty-nine thousand three hundred twenty-three (1,029,323) acre-feet
(343,079 + 638,823 + 47,303 + 1 i 8), then the quantity of water available for
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delivery as CAP Indian Priority Water would be one hundred fifty-one thousand six
hundred ninety-one (151,691) acre-feet plus 18.59354% of the Available CAP
Supply.

5.8.4 In time of shortage unscheduled CAP Water shall be redistributed in the

following manner:

5.8.4.1 Any water available for delivery as CAP Indian Priority Water that is

not scheduled for delivery pursuant to contracts, leases, or exchange agreements for the delivery

of CAP Indian Priority Water, shall become available for delivery as CAP M&I Priority Water.

5.8.4.2 CAP M&I Priority Water shall be distributed among those entities

with contracts for the delivery of CAP M&I Priority Water in a manner determined by the

Secretary and the Operating Agency in consultation with users of CAP M&I Priority Water to

fulfill all delivery requests to the greatest extent possible. Any water available for delivery as

CAP M&I Priority Water that is not scheduled for delivery pursuant to contracts, leases, or

exchange agreements for the delivery of CAP M&I Priority Water, shall become available for

delivery as CAP Indian Priority Water.

5.8.4.3 Any water remaining after all requests for delivery of CAP Indian

Priority Water and CAP M&I Priority Water have been satisfied, shall become available for

delivery as CAP NIA Priority Water.

5.8.4.4 Nothing in this subsection 5.8 shall be construed to allow or

authorize any CAP Contractor or CAP Subcontractor to receive, pursuant to such contracts, CAP

Water in amounts greater than such CAP Contractor's entitlement.

5.8.5 The distribution of CAP Indian Priority Water among CAP Indian Priority

Water users shall be accomplished as follows:

5.8.5.1 In consideration of the agreement by the Community and the Tohono

O'odham Nation to incur additional shortages beyond those that each would have incurred under
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the approach described in Exhibit A to each oftheir respective CAP Water delivery contracts, the

Secretary shall first make available to the Community and the Tohono O'odham Nation any

water made available for delivery as CAP Indian Priority Water under subsection 5.8.4.2 herein,

to the extent necessary in any Year, to offset the additional shortages borne by the Community

and the Tohono O'odham Nation. After the additional shortages borne by the Community and

the Tohono O'odham Nation have been fully offset, the Secretary shall then make any remaining

water available in accordance with all CAP Contracts and CAP Subcontracts for the delivery of

CAP Indian Priority Water, including the Community and the Tohono O'odham Nation, in

proportion to their contractual entitlements to CAP Indian Priority Water.

5.8.5.2 If the Available CAP Supply is greater than eight hundred fifty-three

thousand seventy-nine (853,079) acre-feet but less than the sum of the entitlements described in

subsections 5.8.2. i or 5.8.2.2 herein, as applicable, then, to the extent that sufficient quantities of

CAP Water, including all CAP M&I Priority Water available for delivery as CAP Indian Priority

Water in accordance with subsection 5.8.4.2 herein, are not available to meet orders for CAP

Indian Priority Water, the Community and the Tohono O'odham Nation shall incur the portion of

such shortage of CAP Indian Priority Water determined under their respective CAP Water

delivery contracts.

5.8.5.3 If the Available CAP Supply is greater than eight hundred one

thousand five hundred seventy-four (801,574) acre-feet but less than eight hundred fifty-three

thousand seventy-nine (853,079) acre-feet, up to fifty-one thousand five hundred five (51,505)

acre-feet of the shortage of CAP Indian Priority Water shall be shared among the Community,

the Ak-Chin Indian Community, the Salt River Pima-Maricopa Indian Community, the Tohono

O'odham Nation, and the San Carlos Apache Tribe. During a time of shortage described in this

subsection 5.8.5.3, the CAP Indian Priority Water available to the tribes referenced in this
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subsection 5.8.5.3 shall be determined in accordance with the provisions of their respective CAP

Contracts and any amendments thereto.

5.8.5.4 If the Available CAP Supply is less than eight hundred one thousand

five hundred seventy-four (801,574) acre-feet, then the CAP Indian Priority Water determined to

be available pursuant to subsection 5.8.3. ¡ herein shall be distributed to WMAT by the Secretary

based on the ratio of the amount of water delivered pursuant to this Contract in the latest non-

shortage Year relative to the total quantity of water delivered to all CAP Contractors for CAP

Indian Priority Water in that same Year. The Secretary shall determine the quantity of CAP

Indian Priority Water delivered to the Gila River Indian Community and the Tohono O'odham

Nation in the latest non-shortage Year, in a manner consistent with the water settlement

agreements with these Tribes.

5.8.5.5 In the event that there is any dispute regarding the amount of CAP

water available to WMAT during a time of shortage, or dispute regarding the operation of this

subsection 5.8, the Secretary shall make a final determination after consulting with WMAT,

which decision shall be subject to such challenge or appeal processes as are available or

applicable.

5.8.5.6 If the Available CAP Supply is insuffcient to meet all demands

under CAP Contracts or CAP Subcontracts for the delivery of CAP NIA Priority Water, then the

Secretary and the CAP Operating Agency shall pro-rate the CAP NIA Priority Water to the CAP

Contractors and CAP Subcontractors holding such entitlements on the basis of the quantity of

CAP NIA Priority Water used by each such CAP Contractor or CAP Subcontractor in the last

Year in which the Available CAP Supply was suffcient to fill all orders for CAP NIA Priority

Water. The Secretary shall determine the quantity of CAP NIA Priority Water used by the Gila

River Indian Community and the Tohono O'odham Nation in the last Year in which the
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Available CAP Supply was sufficient to fill all orders for CAP NIA Priority Water, in a manner

consistent with the water settlement agreements with these Tribes.

5.8.5.7 The shortage sharing criteria in subsection 5.8 shall not apply to

Colorado River water acquired from the Yuma-Mesa Division of the Gila Project pursuant to the

Ak-Chin Indian Community Water Rights Settlement Act, Public Law 98-530, or Colorado

River water acquired from the Wellton-Mohawk Irrigation and Drainage District pursuant to the

Salt River Pima-Maricopa Indian Community Water Rights Settlement Act, Public Law 100-

512, both of which have a higher priority than Fourth Priority Water.

5.9 Secretarial Waiver of Control of Return Flow. Pursuant to Section 306(a)(7) of the

WMA T Act, the Secretary waives the right of the Secretary to capture all Return Flow from

WMAT CAP Water delivered to WMAT through an exchange with SRP or any other individual

or entity acceptable to WMA T and the Secretary, flowing from the exterior boundary of the

WMA T Reservation. WMAT may recapture and reuse Return Flow within the WMAT

Reservation. Return Flow for purposes of this subsection 5.9 shall mean all waste water,

seepage, and Groundwater which originates or results from WMAT CAP Water delivered to

WMAT through an exchange with SRP or any other individual or entity acceptable to WMAT

and the Secretary.

5.10 Exchange Water. Where the Secretary determines that WMAT is able to receive

Project Water in exchange for or in replacement of existing supplies of water from surface

sources other than the Colorado River to provide water supplies for water users upstream from

the confluence ofthe Salt and Verde Rivers and Buttes Dam site, if such dam is then existent, the

Secretary may require and WMAT agrees to accept said Project Water in exchange for or in

replacement of said existing supplies pursuant to the provisions of Section 304( d) of the Basin

Project Act.
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6 OTHER WATER: Nothing in this Contract shall prevent WMAT from agreeing with a

water user to receive water from a source off of the WMAT Reservation or off of the Off-

Reservation Trust Lands where the water user does not condition delivery upon substitution for

Project Water.

7 PAYMENTS:

7. I Pursuant to Section 305(d)of the WMAT Act, for the purpose of determining the

allocation and repayment of costs of any stage of the CAP constructed after November 21, 2007,

the costs associated with the delivery of WMAT CAP Water, whether such water is delivered for

use by WMAT or in accordance with any assignment, exchange, lease, option to lease, or other

agreement for the temporary disposition of WMAT CAP Water entered into by WMAT shall be

(1) nonreimbursable, and (2) excluded from the repayment obligation of CAW CD.

7.2 Pursuant to Sections 305(c) and 306(a)(8) of the WMAT Act, no CAP Water service

capital charges shall be due or payable for WMAT CAP Water, whether such water is delivered

for use by WMAT or pursuant to a contract or option to lease or exchange WMAT CAP Water

entered into by WMAT.

7.3 Pursuant to Section 306 (a) 
(I )(A)(iii) of the WMAT Act, any lease or option to lease

providing for the temporary delivery to others of any WMAT CAP Water shall require the lessee

to pay the CAP Operating Agency all CAP Fixed OM&R Charges and all CAP Pumping Energy

Charges associated with the delivery of the leased water. Neither WMA T nor the United States

in any capacity shall be responsible for the payment of any charges for the delivery of WMAT

CAP Water leased to others.

7.4 The CAP Operating Agency shall be paid the CAP Fixed OM&R Charges associated

with the delivery of all WMAT CAP Water. Pursuant to Section 306 (a)(6) of the WMAT Act,

as authorized by 43 U.S.c. § 1543(f)(2)(A), as amended, and to the extent that funds are
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available in the Lower Colorado River Basin Development Fund established by subsection (a) of

that section, the Secretary shall pay to the CAP Operating Agency the CAP Fixed OM&R

Charges associated with the delivery of WMAT CAP Water, and to the extent that funds are not

available from the Lower Colorado River Basin Development Fund such charges shall be paid by

the WMAT. CAP Fixed OM&R Charges associated with the delivery of WMAT CAP Water

leased to others shall be paid as provided in subsection 7.3 herein.

7.5 WMAT shall pay the CAP Operating Agency all CAP Pumping Energy Charges

associated with the delivery of WMAT CAP Water, except for WMAT CAP Water leased to

others. Notwithstanding the preceding sentence, other persons or entities with whom WMAT

may exchange WMA T CAP Water may agree with WMAT to pay the CAP Operating Agency

the CAP Pumping Energy Charges associated with the delivery of WMAT CAP Water pursuant

to such exchange. CAP Pumping Energy Charges associated with the delivery of WMAT CAP

Water leased to others shall be paid as provided in subsection 7.3 herein.

7.6 In those instances in which the monies are not available to the Secretary from the

Lower Colorado River Basin Development Fund as set forth in subsection 7.4 herein, and

WMAT is responsible for making payments, the following shall apply:

7.6.1 The CAP Operating Agency shall have no responsibility to deliver any

WMAT CAP Water for which the CAP Fixed OM&R Charge and the CAP Pumping Energy

Charge have not been paid in advance.

7.6.2 The annual CAP Fixed OM&R Charge and the CAP Pumping Energy Charge

associated with the delivery of WMAT CAP Water shall be paid in twelve (12) equal monthly

installments and shall be paid on or before the first day of each month in order for WMAT to

receive water deliveries in the succeeding month.

7.6.3 The Contracting Offcer may direct that payments be received in other than the
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equal monthly installments described in subsection 7.6.2 herein.

7.6.4 Unless otherwise agreed, differences between estimated and actual CAP Fixed

OM&R Charge and the estimated and actual CAP Pumping Energy Charge shall be determined

by the Contracting Officer and shall be adjusted in the next succeeding annual CAP Fixed

OM&R Charge; provided, however, that if in the opinion of the Contracting Officer the amount

of funds advanced by WMAT is likely to be insufficient to cover the CAP Fixed OM&R Charge

and the CAP Pumping Energy Charge during the Year, the Contracting Offcer may increase the

annual estimate of the CAP Fixed OM&R Charge and the CAP Pumping Energy Charge

associated with the delivery of WMAT CAP Water by written notice thereof to WMAT, and

WMAT shall forthwith increase its remaining monthly payments in such Year by the amount

necessary to cover the insuffciency; provided, further, that unless otherwise agreed, if in the

opinion of the Contracting Offcer the amount of funds advanced by WMAT is likely to be

greater than what is required to cover the CAP Fixed OM&R Charge and the CAP Pumping

Energy Charge associated with the delivery of WMAT CAP Water during the Year, the

Contracting Offcer shall reduce the remaining monthly payments on a pro rata basis to adjust

the total payment for the Year to the revised estimate. WMA T agrees to make all advances or

payments required under this section.

7.6.5 Pursuant to 25 U.S.c. 385 and regulations promulgated pursuant thereto (25

CFR Part 171), the Secretary may adjust the amount of the CAP Fixed OM&R Charge and the

CAP Pumping Energy Charge for which WMAT is responsible.

7.6.6 In the event WMAT fails or refuses to accept delivery at the Delivery Point(s)

of the quantities of water available for delivery to and required to be accepted by it pursuant to

this Contract, or in the event WMAT fails in any Year to submit a schedule for delivery as

provided in subsection 5.6 herein, said failure or refusal shall not relieve WMAT of its obligation
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to make the payment required in this subsection 7.6.6. WMAT agrees to make payment

therefore in the same manner as if said water had been delivered to and accepted by it in

accordance with this Contract except as provided in subsection 7.6.7 herein.

7.6.7 If the WMAT CAP Water is made available to others by the Contracting

Offcer or the CAP Operating Agency, WMA T shall be relieved of its payments hereunder and

only to the extent of the amount paid to the Contracting Officer or the CAP Operating Agency by

such other users, but not to exceed the amount WMAT is obligated to pay under this Contract for

said water.

7.6.8 In the event WMAT or the Contracting Offcer and the CAP Operating

Agency are unable to sell any portion of WMAT CAP Water scheduled for delivery and not

required by WMAT, WMAT shall be relieved of the CAP Pumping Energy Charges associated

with the undelivered water.

7.6.9 In the event that a discontinuance or temporary reduction in deliveries of CAP

Water results in the delivery to WMAT of an amount less than what has been paid for in advance

by WMAT, WMAT shall be given credit toward future payments due.

7.6. I 0 WMAT shall have no right to delivery of water from Project facilities during

any period in which WMAT may be in arrears in the payment of any charges due to the

Contracting Officer or the CAP Operating Agency. The Contracting Offcer may sell to another

entity any water determined to be available under WMA T's entitlement for which payment is in

arrears or the Contracting Officer may request that the CAP Operating Agency sell such water;

provided, however, that WMAT may regain the right to use any unsold portion of the water

determined to be available under the original entitlement upon payment of all delinquent charges

plus any difference between the contractual obligation and the price received in the sale of water

by the Contracting Officer or the CAP Operating Agency and payment of charges for the current
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period.

7.6.1 I WMAT shall be subject to interest, administrative, and penalty charges on

delinquent CAP Fixed OM&R Charge and the CAP Pumping Energy Charge associated with the

delivery of WMAT CAP Water.

7.6.12 When a payment is not received by the due date, WMA T shall pay an interest

charge for each day the payment is delinquent beyond the due date. The interest charge rate shall

be the greater of the rate prescribed quarterly in the Federal Register by the Department of the

Treasury for application to overdue payments, or the interest rate of 0.5 percent per month

prescribed by section 6 of the Reclamation Project Act of 1939 (Public Law 76-260). The

interest charge rate shall be determined as of the due date and remain fixed for the duration of the

deÎinquent period.

7.6.13 When a payment becomes 60 days delinquent, WMAT shall pay an

administrative charge to cover additional costs of billing and processing the delinquent payment.

7.6.14 When a payment is delinquent 90 days or more, WMAT shall pay an

additional penalty charge of 6 percent per Year for each day the payment is delinquent beyond

the due date.

7.6.15 WMAT shall pay any fees incurred for debt collection services associated

with a delinquent payment.

7.6. I 6 When a partial payment on a delinquent account is received, the amount

received shall be applied, first to the penalty, second to the administrative charges, third to the

accrued interest, and finally to the overdue payment for the CAP Fixed OM&R Charge and the

CAP Pumping Energy Charge associated with the delivery ofWMAT CAP Water.

7.6.17 The obligation of WMAT to pay the CAP Fixed OM&R Charge and the CAP

Pumping Energy Charge associated with the delivery of WMAT CAP Water to the Contracting
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Offcer, or the CAP Operating Agency as provided in this Contract, is a general obligation of

WMAT notwithstanding the manner in which the obligation may be distributed among WMA T's

water users and notwithstanding the default of individual water users in their obligations to

WMAT.

8 ENVIRONMENTAL COMPLIANCE: Notwithstanding any other provision of this

Contract, and in accordance with Section 304( c) of the WMAT Act, the Secretary will not

deliver Project Water to WMAT until the Secretary has complied with all aspects ofthe National

Environmental Policy Act of 1969 (42 U.S.C. 432 I et seq.), the Endangered Species Act of 1973

(16 U.sC. 153 I et seq.), and all other applicable environmental laws and regulations.

9 GENERAL PROVISIONS:

9.1 Water and Air Pollution Control. WMAT, in carrying out this Contract, shall comply

with all applicable water and air pollution laws and regulations ofWMAT and the United States,

and shall obtain all required permits or licenses from the appropriate authorities of WMAT and

the United States.

9.2 Q!ality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of raw water made available through such

facilities at the highest level reasonably attainable, as determined by the Contracting Offcer.

Neither the United States nor the CAP Operating Agency warrants the quality of water and is

under no obligation to construct or furnish water treatment facilities to maintain or better the

quality of water.

9.3 Compliance With Federal Reclamation Laws. The delivery of water or the use of

Federal üicilities pursuant to this Contract is subject to applicable Federal Reclamation laws.

9.4 Books, Records, and Reports. WMAT shall establish and maintain accounts and

other books and records pertaining to administration of the terms and conditions of this Contract
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as the Contracting Officer may require. Reports thereon shall be furnished to the Contracting

Officer in such form and on such date or dates as the Contracting Officer may require. Subject

to applicable Federal laws and regulations, each party to this Contract shall have the right during

offce hours to examine and make copies of the other party's books and records relating to

matters covered by this Contract.

9.5 Notices. Any notice, demand, or request authorized or required by this Contract

shall be deemed to have been given, on behalf of WMAT, when mailed, postage prepaid, or

delivered to the Regional Director, Lower Colorado Region, Bureau of Reclamation, P.O. Box

61470, Boulder City, Nevada 89006-1470, and on behalf of the United States, when mailed,

postage prepaid, or delivered to WMAT, Office of the Tribal Chairman, P.O. Box 1 150,

Whiteriver, Arizona 8594 I, or if delivered by commercial carrier to the Offce of the Tribal

Chairman, 20 i East Walnut Street, Whiteriver, Arizona 8594 I. The designation of the addressee

or the address may be changed by notice given in the same manner as provided in this section for

other notices.

9.6 Contingent on Appropriation or Allotment of Funds. The expenditure or advance of

any money or the performance of any obligation by the United States under this Contract shall be

contingent upon appropriation or allotment of funds. No liability shall accrue to the United

States in case funds are not appropriated or allocated.

9.7 Assignment Limited - Successors and Assigns Obligated. The provisions of this

Contract shall apply to and bind the successors and assigns of the Parties hereto, but no

assignment or transfer of this Contract or any part or interest therein shall be valid until approved

in writing by the Contracting Offcer.

9.8 Offcials Not to Benefit. No member of or delegate to Congress or offcial of

WMAT shall benefit from this Contract other than as a water user or landowner in the same
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manner as other water users or landowners.

9.9 Indian Employment - Equal Employment Opportunity.

9.9.1 In accordance with the provisions of Title 42 U.S.C. 2000e-2 (i), WMAT shall

give preference in employment to Indians living on or near the WMAT Reservation. The Bureau

of Indian Affairs Offce of Employment Assistance shall be notified of employment

opportunities forty-eight (48) hours before any positions are advertised to the general public.

9.9.2 Except as provided above, during the performance of this Contract, WMAT

agrees as follows:

9.9.2.1 WMAT will not discriminate against any employee or applicant for

employment because of race, color, religion, sex, or national origin. WMAT will take

affrmative action to ensure that applicants are employed, and that employees are treated during

employment, without regard to their race, color, religion, sex, or national origin. Such action

shall include, but not be limited to, the following: Employment, upgrading, demotion, or

transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms

of compensation; and selection for training, including apprenticeship. WMAT agrees to post in

conspicuous places, available to employees and applicants for employment, notices to be

provided by the Contracting Officer setting forth the provisions of this nondiscrimination clause.

9.9.2.2 WMAT wil, in all solicitations or advertisements for employees placed by

or on behalf of WMA T, state that all qualified applicants will receive consideration for

employment without discrimination because of race, color, religion, sex, or national origin.

9.9.2.3 WMAT will send to each labor union or representative of workers with

which it has a collective bargaining agreement or other contract or understanding, a notice, to be

provided by the Contracting Officer, advising said labor union or workers' representative of

WMA T's commitments under section 202 of Executive Order I 1246 of September 24, 1965, and
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shall post copies of the notice in conspicuous places available to employees and applicants for

employment.

9.9.2.4 WMAT will comply with all provisions of Executive Order No. i 1246 of

September 24, i 965, as amended, and of the rules, regulations, and relevant orders of the

Secretary ofI~abor.

9.9.2.5 WMAT will furnish all information and reports required by said amended

Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or pursuant

thereto, and wil permit access to its books, records, and accounts by the Contracting Offcer and

the Secretary of Labor for purposes of investigation to ascertain compliance with such rules,

regulations, and orders.

9.9.2.6 In the event of WMAT's noncompliance with the nondiscrimination

clauses of this Contract or with any such rules, regulations, or orders, this Contract may be

canceled, terminated, or suspended, in whole or in part, and WMAT may be declared ineligible

for further Government contracts in accordance with procedures authorized in said amended

Executive Order, and such other sanctions may be imposed and remedies invoked as provided in

said Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as otherwise

provided by law.

9.9.2.7 WMAT will include the provisions of subsections 9.9.2. i through 9.9.2.7

herein in every subcontract or purchase order unless exempted by ru les, regulations, or orders of

the Secretary of Labor issued pursuant to section 204 of said amended Executive Order, so that

such provisions will be binding upon each subcontractor or vendor. WMAT will take such

action with respect to any subcontract or purchase order as may be directed by the Secretary of

Labor as a means of enforcing such provisions, including sanctions for noncompliance; provided,

however, that in the event WMAT becomes involved in, or is threatened with, litigation with a
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subcontractor or vendor as a result of such direction, WMAT may request the United States to

enter into such litigation to protect the interests of the United States.

9.10 Compliance with Civil Rights Laws and Regulations.

9. I O. I WMAT shall comply with Title VI of the Civil Rights Act of 1964

(42 U.S.c. 2000d), section 504 of the Rehabilitation Act of 1975 (Public Law 93-112, as

amended), the Age Discrimination Act of 1975 (42 U.S.c. 6101, et seq.) and any other

applicable civil rights laws, as well as with their respective implementing regulations and

guidelines imposed by the Department of the Interior and/or Bureau of Reclamation.

9. I 0.2 These statutes require that no person in the United States shall, on

the grounds of race, color, national origin, handicap, or age, be excluded from participation in, be

denied the benefits of, or be otherwise subjected to discrimination under any program or activity

receiving financial assistance from the Bureau of Reclamation. By executing this Contract,

WMAT agrees to immediately take any measures necessary to implement this obligation,

including permitting offcials of the United States to inspect premises, programs, and documents.

9.10.3 WMAT makes this agreement in consideration of and for the purpose of

obtaining any and all Federal grants, loans, contracts, property discounts or other Federal

financial assistance extended after the date hereof to WMAT by the Bureau of Reclamation,

including installment payments after such date on account of arrangements for Federal financial

assistance which were approved before such date. WMAT recognizes and agrees that such

Federal assistance will be extended in reliance on the representations and agreements made in

this section, and that the United States reserves the right to seek judicial enforcement thereof

9.1 I Rules, Regulations, and Determinations.

9.11.1 The Contracting Officer shall have the right to make, after an opportunity has

been offered to WMAT for consultation, rules and regulations consistent with the provisions of
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the Contract and the laws of the United States and to add to or to modifY such rules and

regulations as the Contracting Offcer may deem proper and necessary to carry out this Contract,

and to supply necessary details of its administration which are not covered by express provisions

of this Contract. WMAT shall observe such rules and regulations.

9.11.2 Where the terms of this Contract provide action to be based upon the

opinion or determination of either party to this Contract, whether or not stated to be conclusive,

said terms shall not be construed as permitting such action to be predicated upon arbitrary,

capricious, or unreasonable opinions or determinations. In the event that WMAT questions any

factual determination made by the Contracting Offcer, the findings as to the facts shall be made

by the Secretary only after consultation with WMAT.

10 EXCEPTIONS TO APPLICATION OF CIVIL RIGHTS AND OTHER ACTS: The

provisions of subsections 9.9 and 9.10 apply except where they conflict with sections 701(b)(I)

and 703(i) of Title VII of the Civil Rights Act of 1964 (73 Stat. 253-257), which pertain to

Indian tribes and to preferential treatment given to Indians residing on or near a reservation or

other applicable laws, or if they are contrary to Federal court decisions or Federal statutory

exemptions which exclude applicability thereof to federally recognized Indian tribes, Indians or

Ind ian reservations.

11 RECLAMATION REFORM ACT: In accordance with Section 31 I(d) of the WMAT Act,

the Reclamation Reform Act of 1982 (43 U.S.c. §390aa, et seq.) and any other acreage

limitation or full cost pricing provision under Federal law shall not apply to any person, entity or

land solely on the basis of (I) receipt of any benefits under the WMAT Act, (2) execution or

performance of the Quantification Agreement, or (3) the use, storage, delivery, lease or exchange

of CAP Water.

12 CONTRACT AND WMAT ACT: In the event that differences between the language of

35



this Contract and the WMAT Act result in conflct, ambiguity or confusion or the provisions are

inconsistent, the language of the WMAT Act shall govern.

13 ENFORCEABILITY DATE. This Contract shall become effective on the Enforceability

Date.

IN WITNESS WHEREOF, the Parties hereto have executed this Contract the day and

year first written above.

THE UNITED STATES OF AMERICA

Approved as to Legal Sufficiency:

By: BY:~
Attest: WHITE MOUNTAIN APACHE TRIBE

By MußaeU' 8Y~
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3 UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

SUBCONTRACT AMONG THE UNITED STATES,
THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT,

AND THE
PROVIDING FOR WATER SERVICE

4

5

6

7

8 CENTRAL ARIZONA PROJECT

9

10
1. PREAMBLE:

THIS SUBCONTRACT, made this _ day of ,200_,
11

12
in pursuance generally of the Act of June 17, 1902 (32 Stat. 388), and acts amendatory

thereof or supplementary thereto, including but not limited to the Boulder Canyon Project

Act of December 21, 1928 (45 Stat. 1057), as amended, the Reclamation Project Act of

August 4, 1939 (53 Stat. 1187), as amended. the Reclamation Reform Act of October

12, 1982 (96 Stat. 1263), and particularly the Colorado River Basin Project Act of

September 30, 1968 (82 Stat. 885), as amended, and the Arizona Water Settlements Act

(118 Stat. 3478), all collectively hereinafter referred to as the "Federal Reclamation

Laws," among the UNITED STATES OF AMERICA, hereinafter referred to as the

"United States" acting through the Secretary of the Interior, the CENTRAL ARIZONA

WATER CONSERVATION DISTRICT, hereinafter referred to as the "Contractor," a

water conservation district organized under the laws of Arizona, with its principal place of

business in Phoenix, Arizona, and the

hereinafter referred to as the "Subcontractor," with its principal place of business

13

14

15

16

17

18

19

20

21

22

23

24

25
in , Arizona;

26
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J

4

5

6

7

8

WITNESSETH, THAT:

2. EXPLANATORY RECITALS:

WHEREAS, the Colorado River Basin Project Act provides, among other

things, that for the purposes of furnishing irrigation and municipal and industrial water

supplies to water deficient areas of Arizona and western New Mexico through direct

diversion or exchange of water, control of fioods, conservation and development of fish

and wildlife resources, enhancement of recreation opportunities. and for other purposes,

the Secretary of the Interior shall construct, operate, and maintain the Central Arizona

Project; and

9 WHEREAS, pursuant to the provisions of Arizona Revised Statutes §§ 48-

3701, et seq., the Contractor has been organized with the power to enter into a contract

or contracts with the Secretary of the Interior to accomplish the purposes of Arizona

Revised Statutes, §§ 48-3701, et seq.; and

WHEREAS, pursuant to Section 304(b)(1) of the Colorado River Basin

Project Act. the Secretary of the Interior has determined that it is necessary to effect

repayment of the cost of constructing the Central Arizona Project pursuant to a master

contract and that the United States, together with the Contractor, shall be a part to

contracts that are in conformity with and subsidiary to the master contract; and

WHEREAS. the United States and the Contractor entered into Contract

No. 14-06-W-245, Amendment NO.1. dated December 1, 1988, hereinafter referred to

as the "Repayment Contract," a copy of which is attached hereto as Exhibit "A" and by

this reference made a part hereof, whereby the Contractor agrees to repay to the United

States the reimbursable costs of the Central Arizona Project allocated to the Contractor;

and

10

11

12

l3

14

15

16

17

18

19

20

21

22

23

24

25

26

WHEREAS. the Subcontractor is in need of a water supply and desires to

subcontract with the United States and the Contractor for water service from water

supplies available under the Central Arizona Project; and



2

WHEREAS, upon completion of the Central Arizona Project. water shall be

available for delivery to the Subcontractor;

NOW THEREFORE, in consideration of the mutual and dependent

covenants herein contained, it is agreed as follows:

3. DEFINITIONS:

Definitions included in the Repayment Contract are applicable to this

subcontract; provided, however, that the terms "Agricultural Water" or "Irrigation Water"

shall mean water used for the purposes defined in the Repayment Contract on tracts of

land operated in units of more than 5 acres. The first letters of terms so defined are

capitalized herein. As heretofore indicated, a copy of the Repayment Contract is

attached as Exhibit "A." In addition, the following definitions shall apply to this

subcontract:

3

4

5

6

7

8

9

10

11

12

13
(a) "Available CAP Supply" shall mean for any given Year all Fourth

Priority Water available for delivery through the Central Arizona Project, water available

from CAP dams and reservoirs other than Modified Roosevelt Dam, and return flows

captured by the Secretary for CAP use.

(b) "Fourth Priority Water" shall mean Colorado River water available

for delivery within the State of Arizona for satísfaction of entitlements: (1) pursuant to

contracts. Secretarial reservatíons, perfected rights, and other arrangements between

the United States and water users in the State entered into or established subsequent to

September 30, 1968, for use on Federal, State, or privately owned lands in the State (for

a total quantity not to exceed 164,652 acre-feet of diversions annually); and (2), after

first providing for the delivery of water under 43 U.S.C. §1524(e), pursuant to the

Repayment Contract for the delivery of Colorado River water for the CAP including use

of Colorado River water on Indian lands.

i4

i5
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26
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2.

4. DELIVERY OF WATER:

4.1 Obligations of the United States. Subject to the terms, conditions,

and provisions set forth herein and in the Repayment Contract, during such periods as it

operates and maintains the Project Works, the United States shall deliver Project Water

for M&I use by the Subcontractor. The United States shall use all reasonable diligence

to make available to the Subcontractor the quantity of Project Water specified in the

schedule submitted by the Subcontractor in accordance with Article 4.4. After transfer of

OM&R to the Operating Agency, the United States shall make deliveries of Project Water

to the Operating Agency which shall make subsequent delivery to the Subcontractor as

provided herein.

4.2 Term of Subcontract. This subcontract shall become effective upon

the later of: (ì) the date on which it is confirmed as provided for in Article 6.12; (ii) the

date on which the Secretary of the Interior publishes in the Federal Register the

statement of findings described in section 207(c)(1) of the Arizona Water Settlements

Act. 118 Stat. 3478; and (iii) the date on which the Subcontractor has paid or provided

for payment of past M&l water service capital charges as required by the Contractor.

This subcontract shall be for permanent service as that term is used in Section 5 of the

Boulder Canyon Project Act of 1928, 43 U.S.C. §617d. Project Water shall be delivered

under the terms of this subcontract for a period of 100 years beginning January 1 of the

Year following that in which the subcontract becomes effective; provided, that this

subcontract may be renewed upon written request by the Subcontractor upon terms and

conditions of renewal to be agreed upon not later than 1 year prior to the expiration of

this subcontract; and provided, further, that such terms and conditions shall be

consistent with Article 9.9 of the Repayment Contract.

3
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* * * *

* * * *
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3

4

4.3 Conditions Relating to Delivery and Use. Delivery and use of water

under this subcontract is conditioned on the following, and the Subcontractor hereby

agrees that:

5

(a) All uses of Project Water and Return Flow shall be consistent

with Arizona water law unless such law is inconsistent with the Congressional directives

applicable to the Central Arizona Project.

(b) The system or systems through which water for Agricultural,

M&I (including underground storage), and Miscellaneous purposes is conveyed after

delivery to the Subcontractor shall consist of pipelines, canals, distribution systems, or

other conduits provided and maintained with linings adequate in the Contracting Offcer's

judgment to prevent excessive conveyance losses.

(c) The Subcontractor shall not pump, or within its legal

authority, permit others to pump ground water from within the exterior boundaries of the

Subcontractor's service area. which has been delineated on a map fied with the Con-

tractor and approved by the Contractor and the Contracting Offcer, for use outside of

said service area unless such pumping is permitted under Title 45, Chapter 2. Arizona

Revised Statutes, as it may be amended from time to time, and the Contracting Offcer,

the Contractor, and the Subcontractor shall agree, or shall have previously agreed, that

a surplus of ground water exists and drainage is or was required; provided, however,

that such pumping may be approved by the Contracting Offcer and the Contractor, and

approval shall not be unreasonably withheld, if such pumping is in accord with the Basin

Project Act and upon submittal by the Subcontractor of a written certification from the

Arizona Department of Water Resources or its successor agency that the pumping and

transportation of ground water is in accord with Title 45, Chapter 2, Arizona Revised

Statutes, as it may be amended from time to time.
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3

4

5

6

(d) The Subcontractor shall not sell, lease, exchange, forbear or

otherwise transfer Project Water; provided, however, that this does not prohibit

exchanges of Project Water within the State of Arizona covered by separate

agreements; and provided, further, that this does not prohibit effuent exchanges with

Indian tribes pursuant to Article 6.2; and provided, further, that this does not prohibit the

resale or exchange of Project Water within the State of Arizona pursuant to Subarticle

4.3(e).
8

(e) (i) Project Water scheduled for delivery in any Year under this

subcontract may be used by the Subcontractor or resold, or exchanged by the

Subcontractor pursuant to appropriate agreements approved by the Contracting Offcer

and the Contractor. If said water is resold or exchanged by the Subcontractor for an

amount in excess of that which the Subcontractor is obligated to pay under this

subcontract, the excess amount shall be paid forthwith by the Subcontractor to the

Contractor for application against the Contractor's Repayment Obligation to the United

States; provided, however, that the Subcontractor shall be entitled to recover actual

costs of transportation, treatment, and distribution. including but not limited to capital

costs and OM&R costs.

9

10

11

12

13
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15

16

17
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(ii) Project Water scheduled for delivery in any Year under

this subcontract that cannot be used, resold. or exchanged by the Subcontractor may be

made available by the Contracting Offcer and Contractor to other users. If such Project

Water is sold to or exchanged with other users, the Subcontractor shall be relieved of its

payments hereunder only to the extent of the amount paid to the Contractor by such

other users. but not to exceed the amount the Subcontractor is obligated to pay under

this subcontract for said water.

(iii) In the event the Subcontractor or the Contracting

Offcer and the Contractor are unable to sell any portion of the Subcontractor's Project

23

i4

Z5

26

6
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3

Water scheduled for delivery and not required by the Subcontractor, the Subcontractor

shall be relieved of the pumping energy portion of the OM&R charges associated with

the undelivered water as determined by the Contractor.

(f) Notwithstanding any other provision of this subcontract,

Project Water shall not be delivered to the Subcontractor unless and until the

Subcontractor has obtained final environmental clearance from the United States for the

system or systems through which Project Water is to be conveyed after delivery to the

Subcontractor at the Subcontractor's Project turnout(s). Such system(s) shall include all

pipelines, canals. distribution systems, treatment, storage, and other facilities through or

in which Project Water is conveyed, stored, or treated after delivery to the Subcontractor

at the Subcontractor's Project turnout(s). In each instance, final environmental

clearance will be based upon a review by the United States of the Subcontractor's plans

for taking and using Project Water and will be given or withheld by the United States in

accordance with the Final Environmental Impact Statement -- Water Allocations and

Water Service Contracting (FES 82-7, filed March 19, 1982) and the National

Environmental Policy Act of 1969 (83 Stat. 852). Any additional action(s) required on

behalf of the Subcontractor in order to obtain final environmental clearance from the

United States will be identified to the Subcontractor by the United States, and no Project

Water shall be delivered to the Subcontractor unless and until the Subcontractor has

completed all such action(s) to the satisfaction of the United States.

4.4 Procedure for Ordering Water.

(a) At least 15 months prior to the date the Secretary expects to

issue the Notice of Completion of the Water Supply System, or as soon thereafter as is

practicable. the Contracting Offcer shall announce by written notice to the Contractor the

amount of Project Water available for delivery during the Year in which said Notice of

Completíon is issued (initial Year of water delivery) and during the following Year, Within

4
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15

16

17

18

19

20

21

ZZ

Z3

24

2S

26

7



2

3

4

5

6

30 days of receiving such notice, the Contractor shall issue a notice of availability of

Project Water to the Subcontractor. The Subcontractor shall, within a reasonable period

of time as determined by the Contractor. submit a written schedule to the Contractor and

the Contracting Offcer showing the quantity of water desired by the Subcontractor

during each month of said initial Year and the following Year. The Contractor shall notify

the Subcontractor by written notice of the Contractor's action on the requested schedule

within 2 months of the date of receipt of such request.

(b) The amounts, times, and rates of delivery of Project Water to

the Subcontractor during each Year subsequent to the Year following said initial Year of

water delivery shall be in accordance with a water delivery schedule for that Year. Such

schedule shall be determined in the following manner:

(i) On or before June 1 of each Year beginning with the

Year following the initial Year of water delivery pursuant to this subcontract. the

Contracting Offcer shall announce the amount of Project Water available for delivery

during the following Year in a written notice to the Contractor. In arriving at this

determination, the Contracting Offcer, subject to the provisions of the Repayment

Contract. shall use his best efforts to maximize the availability and delivery of Arizona's

full entitlement of Colorado River water over the term of this subcontract. Within 30 days

of receiving said notice. the Contractor shall issue a notice of availability of Project Water

to the Subcontractor.
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(ii) On or before October 1 of each Year beginning with

the Year following said initial Year of water delivery, the Subcontractor shall submit in

writing to the Contractor and the Contracting Offcer a water delivery schedule indicating

the amounts of Project Water desired by the Subcontractor during each month of the

following Year along with a preliminary estimate of Project Water desired for the

succeeding 2 years.
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(iii) Upon receipt of the schedule, the Contractor and the

Contracting Offcer shall review it and, after consultation with the Subcontractor, shall

make only such modifications to the schedule as are necessary to ensure that the

amounts, times. and rates of delivery to the Subcontractor are consistent with the

delivery capability of the Project, considering, among other things, the availability of

water and the delivery schedules of all subcontractors; provided, that this provision shall

not be construed to reduce annual deliveries to the Subcontractor,

(iv) On or before November 15 of each Year beginning

with the Year following said initial Year of water delivery, the Contractor shall determine

and furnish to the Subcontractor and the Contracting Offcer the water delivery schedule

for the following Year which shall show the amount of water to be delivered to the

Subcontractor during each month of that Year, contingent upon the Subcontractor

remaining eligible to receive water under all terms contained herein.

(c) The monthly water delivery schedules may be amended upon

the Subcontractor's written request to the Contractor. Proposed amendments shall be

submitted by the Subcontractor to the Contractor no later than 15 days before the

desired change is to become effective, and shall be subject to review and modification in

like manner as the schedule, The Contractor shall notify the Subcontractor and the

Contracting Offcer of its action on the Subcontractor's requested schedule modification

within 10 days of the Contractor's receipt of such request.

(d) The Contractor and the Subcontractor shall hold the United

States, its offcers, agents. and employees, harmless on account of damage or claim of

damage of any nature whatsoever arising out of or connected with the actions of the

Contractor regarding water delivery schedules furnished to the Subcontractor,

(e) In no event shall the Contracting Offcer or the Contractor be

required to deliver to the Subcontractor from the Water Supply System in anyone month
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3

4

5

6

7

8

9

a total amount of Project Water greater than eleven percent (11 %) of the Subcontractor's

maximum entitlement; provided, however, that the Contracting Offcer may deliver a

greater percentage in any month if such increased delivery is compatible with the overall

delivery of Project Water to other subcontractors as determined by the Contracting

Offcer and the Contractor and if the Subcontractor agrees to accept such increased

deliveries.

4.5 Points of Delivery--Measurement and Responsibility for Distribution

of Water.

10

(a) The water to be furnished to the Subcontractor pursuant to

this subcontract shall be delivered at turnouts to be constructed by the United States at

such point(s) on the Water Supply System as may be agreed upon in wnting by the

Contracting Offcer and the Contractor, after consultation with the Subcontractor.

(b) Unless the United States and the Subcontractor agree by

contract to the contrary, the Subcontractor shall construct and install, at its sole cost and

expense, connection facilities required to take and convey the water from the turnouts to

the Subcontractor's service area. The Subcontractor shall furnish, for approval of the

Contracting Offcer. drawings showing the construction to be performed by the

Subcontractor within the Water Supply System right-of-way 6 months before starting said

construction. The facilities may be installed, operated, and maintained on the Water

Supply System right-of-way subject to such reasonable restrictions and regulations as to

type, location, method of installation, operation. and maintenance as may be prescribed

by the Contracting Offcer.

(c) All water delivered from the Water Supply System shall be

measured with equipment furnished and installed by the United States and operated and

maintained by the United States or the Operating Agency. Upon the request of the

Subcontractor or the Contractor. the accuracy of such measurements shall be

11
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2 i
investigated by the Contracting Offcer or the Operating Agency, Contractor, and

Subcontractor, and any errors which may be mutually determined to have occurred

therein shall be adjusted; provided, that in the event the parties cannot agree on the

required adjustment, the Contracting Offcer's determination shall be conclusive,

(d) Neither the United States, the Contractor, nor the Operating

Agency shall be responsible for the control. carriage, handling, use, disposal, or

distribution of Project Water beyond the delivery point(s) agreed to pursuant to Sub-

article 4,5(a). The Subcontractor shall hold the United States, the Contractor, and the

Operating Agency harmless on account of damage or claim of damage of any nature

whatsoever for which there is legal responsibility, including propert damage, personal

injury, or death arising out of or connected with the Subcontractor's control, carriage,

handling, use, disposal, or distribution of such water beyond said delivery point(s).

4,6 Temporary Reductions. In addition to the right of the United States

under Subarticle 8.3(a)(iv) of the Repayment Contract temporarily to discontinue or

reduce the amount of water to be delivered, the United States or the Operating Agency

may, after consultation with the Contractor, temporarily discontinue or reduce the

quantity of water to be furnished to the Subcontractor as herein provided for the

purposes of investigation, inspection, maintenance, repair, or replacement of any of the

Project facilities or any part thereof necessary for the furnishing of water to the

Subcontractor, but so far as feasible the United States or the Operating Agency shall

coordinate any such discontinuance or reduction with the Subcontractor and shall give

the Subcontractor due notice in advance of such temporary discontinuance or reduction,

except in case of emergency, in which case no notice need be given. Neither the United

States, its offcers, agents, and employees, nor the Operating Agency, its offcers,

agents. and employees. shall be liable for damages when. for any reason whatsoever.

any such temporary discontinuance or reduction in delivery of water occurs, If any such
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3

4

5

6

7

8

9

10

discontinuance or temporary reduction results in deliveries to the Subcontractor of less

water than what has been paid for in advance, the Subcontractor shall be entitled to be

reimbursed for the appropriate proportion of such advance payments prior to the date of

the Subcontractor's next payment of water service charges or the Subcontractor may be

given credit toward the next payment of water charges if the Subcontractor should so

desire.
4.7 Priority in Case of Shortage. On or before June 1 of each Year,

the Secretary shall announce the Available CAP Supply for the following Year in a

written notice to the Contractor.

(a) Prior to January 1. 2044. a time of shortage shall exist in any

Year in which the Available CAP Supply for that Year is insuffcient to satisfy all of the

entitlements set forth in subparagraphs (i) through (ii) below:

(i) Three hundred fort-three thousand seventy-nine

(343,079) acre-feet of CAP Indian Priority Water;

11
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Six hundred thirt-eight thousand eight hundred

twenty-three (638.823) acre-feet of CAP M&I Priority

Water; and

(iii) Up to one hundred eighteen (118) acre-feet of CAP

M&I Priority Water converted from CAP NIA Priority

(ii)

26

Water under the San Tan Irrigation District's CAP

Subcontract.

(b) On or after January 1, 2044. a time of shortage shall exist in

any Year in which the Available CAP Supply for that Year is insuffcient to satisfy all of

the entitlements as set forth in subparagraphs (i) through (iv) below:

12
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(i) Three hundred fort-three thousand seventy-nine

(343,079) acre-feet of CAP Indian Priority Water;

(ii) Six hundred thirt-eight thousand eight hundred

twenty-three (638,823) acre-feet of CAP M&l Priority

Water;

(ii) Up to fort-seven thousand three hundred three

(47,303) acre-feet of CAP M&I Priority Water

converted from CAP NIA Priority Water pursuant to the

Hohokam Agreement; and

(iv) Up to one hundred eighteen (118) acre-feet of CAP

M&I Priority Water converted from CAP NIA Priority

Water under the San Tan Irrigation District's CAP

Subcontract.

(c) Initial distribution of water in time of shortage.

(i) If the Available CAP Supply is equal to or less than

eight hundred fift-three thousand seventy-nine

(853.079) acre-feet, then 36.37518% of the Available

CAP Supply shall be available for delivery as CAP

Indian Priority Water and the remainder shall be

available for delivery as CAP M&I Priority Water.

(ii) If the Available CAP Supply is greater than eight

hundred fift-three thousand seventy-nine (853,079)

acre-feet, then the quantity of water available for

13
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delivery as CAP Indian Priority Water shall be

determined in accordance with the following equation

and the remainder shall be available for delivery as

CAP M&I Priority Water:

I :: U32,770 "" (E - 853,079)J x IN + (343,079 - H32,770 -+ (E - 853,079)J x E))

where

I :: the quantity of water available for delivery as CAP Indian

Priority Water

E :: the sum of the entitlements to CAP Indian Priority Water and

CAP M&I Priority Water as described in subparagraphs 4.7(a) or (b),

whichever is applicable; and

W:: the Available CAP Supply

Example A. If, before January 1, 2044, the sum of the entitlements to CAP

Indian Priority Water and CAP M&l Priority Water as described in

subparagraph 4.7(a) is nine hundred eighty-one thousand nine hundred

two (343,079 + 638,823 + 0) acre.feet, then the quantity of water available

for delivery as CAP Indian Priority Water would be ninety.three thousand

three hundred three (93,303) acre-feet plus 25.43800% of the Available

CAP Supply.
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Example B. If, after January 1, 2044, the sum of the entitlements to CAP

Indian Priority Water and CAP M&I Priority Water as described in

subparagraph 4,7(b) is one million twenty-nine thousand three hundred

twenty-three (1,029,323) acre-feet (343,079 + 638,823 + 47,303 + 118).

then the quantity of water available for delivery as CAP Indian Priority

Water would be one hundred fift-one thousand six hundred ninety-one

(151,691) acre-feet plus 18.59354% of the Available CAP Supply.

(d) In time of shortage unscheduled CAP Water shall be

redistributed as follows:

12
(i) Any water available for delivery as CAP Indian Priority

Water that is not scheduled for delivery pursuant to

contracts. leases or exchange agreements for the

delivery of CAP Indian Priority Water shall become

available for delivery as CAP M&I Priority Water.

CAP M&I Priority Water shall be distributed among

those entities with contracts for the delivery of CAP

M&I Priority Water in a manner determined by the

Secretary and the CAP Operating Agency in

consultation with M&I water users to fulfill all delivery

requests to the greatest extent possible. Any water

available for delivery as CAP M&I Priority Water that is

not scheduled for delivery pursuant to contracts,

leases or exchange agreements for the delivery of
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CAP M&I Priority Water shall become available for

delivery as CAP Indian Priority Water.

(e) Any water remaining after all requests for delivery of CAP

Indian Priority Water and CAP M&I Priority Water have been satisfied shall become

available for delivery as CAP NIA Priority Water.

(f) Nothing in this paragraph 4.7 shall be construed to allow or

authorize any CAP Contractor or CAP Subcontractor to receive. pursuant to such

contracts, CAP water in amounts greater than such contractor's entitlement.

4.8 Secretarial Control of Return Flow.

(a) The Secretary reserves the right to capture all Return Flow

flowing from the exterior boundaries of the Contractor's Service Area as a source of

supply and for distribution to and use of the Central Arizona Project to the fullest extent

practicable. The Secretary also reserves the right to capture for Project use Return Flow

which originates or results from water contracted for from the Central Arizona Project

within the boundaries of the Contractor's Service Area if, in his judgment, such Return

Flow is not being put to a beneficial use. The Subcontractor may recapture and reuse or

sell its Retum Flow; provided, however, that such Return Flow may not be sold for use

outside Maricopa, Pinal, and Pima Counties; and provided, further, that this does not

prohibit effuent exchanges with Indian tribes pursuant to Article 6.2. The Subcontractor

shall. at least 60 days in advance of any proposed sale of such water, furnish the

following information in writing to the Contracting Offcer and the Contractor:

* * * *

* * * *
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(i) The name and address of the prospective buyer.

Z
(ii)

(iii)

The location and proposed use of the Return Flow.

3
The price to be charged for the Return Flow.

4

(b) The price charged for the Return Flow may cover the cost
5

6 I
incurred by the Subcontractor for Project Water plus the cost required to make the

7
Return Flow usable. If the price received for the Return Flow is greater than the costs

8 incurred by the Subcontractor, as described above, the excess amount shall be forthwith

9 returned by the Subcontractor to the Contractor for application against the Contractor's

10 Repayment Obligation to the United States. Costs required to make Return Flow usable

11
shall include but not be limited to capital costs and OM&R costs including transportation,

12

treatment, and distribution, and the portion thereof that may be retained by the Subcon-
13

14
tractor shall be subject to the advance approval of the Contractor and the Contracting

15
Offcer.

16 (c) Any Return Flow captured by the United States and

17 determined by the Contracting Offcer and the Contractor to be suitable and available for

18 use by the Subcontractor may be delivered by the United States or Operating Agency to

19
the Subcontractor as a part of the water supply for which the Subcontractor subcontracts

zo

21
hereunder and such water shall be accounted and paid for pursuant to the provisions

hereof.n
23 (d) All capture, recapture, use, reuse, and sale of Return Flow

Z4 under this article shall be in accord with Arizona water law unless such law is

25 inconsistent with the Congressional directives applicable to the Central Arizona Project.

Z6
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4.9 Water and Air Pollution Control. The Subcontractor, in carrying out

this subcontract. shall comply with all applicable water and air pollution laws and

regulations of the United States and the State of Arizona and shall obtain all required

permits or licenses from the appropriate Federal, State, or local authorities.

4.10 Quality of Water. The operation and maintenance of Project

facilities shall be performed in such manner as is practicable to maintain the quality of

water made available through such facilities at the highest level reasonably attainable as

determined by the Contracting Offcer. Neither the United States, the Contractor, nor the

Operating Agency warrants the quality of water and is under no obligation to construct or

furnish water treatment facilities to maintain or better the quality of water. The

Subcontractor waives Its right to make a claim against the United States, the Operating

Agency, the Contractor, or another subcontractor because of changes in water quality

caused by the commingling of Project Water with other water.

4,11 Exchange Water,

(a) VVere the Contracting Offcer determines the Subcontractor

is physically able to receive Colorado River mainstream water in exchange for or in

replacement of existing supplies of water from surface sources other than the Colorado

River, the Contracting Offcer may require that the Subcontractor accept said

mainstream water in exchange for or in replacement of said existing supplies pursuant to

the provisions of Section 304(d) of the Basin Project Act; provided, however, that a sub-

contractor on the Project aqueduct shall not be required to enter into exchanges in which

existing supplies of water from surface sources are diverted for use by other

subcontractors downstream on the Project aqueduct.

18
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(b) If, in the event of shortages, the Subcontractor has yielded

water from other surface water sources in exchange for Colorado River mainstream

water supplied by the Contractor or the Operating Agency, the Subcontractor shall have

first priority against other users supplied with Project Water that have not yielded water

from other surface water sources but only in quantities adequate to replace the water so

yielded.
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4.12 Entitlement to Project M&l Water.

(a) The Subcontractor is entitled to take a maximum of

_ acre-feet of Project Water for M&l uses including but not limited to underground

storage.

(b) If at any time during the term of this subcontract there is

available for allocation additional M&I Project Water, or Agricultural Water converted to

M&I use, it shall be delivered to the Subcontractor at the same water service charge per

acre-foot and with the same priority as other M&I Water, upon execution or amendment

of an appropriate subcontract among the United States, the Contractor, and the

Subcontractor and payment of an amount equal to the acre-foot charges previously paid

by other subcontractors pursuant to Article 5.2 hereof plus interest. In the case of

Agricultural Water conversions, the payment shall be reduced by all previous payments

of agricultural capital charges for each acre-foot of water converted. The interest due

shall be calculated for the period between issuance of the Notice of Completion of the

Water Supply System and execution or amendment of the subcontract using the

weighted interest rate received by the Contractor on all investments during that period.

19
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4.13 Delivery of Project Water Prior to Completion of Project Works.

Prior to the date of issuance of the Notice of Completion of the Water Supply System by

the Secretary, water may be made available for delivery by the Secretary on a "when

available" basis at a water rate and other terms to be determined by the Secretary after

consultation with the Contractor.

5. PAYMENTS:

5.1 Water Service Charges for Payment of Operation, Maintenance, and

Replacement Costs. Subject to the provisions of Article 5.4 hereof, the Subcontractor

shall pay in advance for Project OM&R costs estimated to be incurred by the United

States or the Operating Agency. At least 15 months prior to first delivery of Project

Water, or as soon thereafter as is practicable, the Contractor shall furnish the

Subcontractor with an estimate of the Subcontractor's share of OM&R costs to the end

of the initial Year of water delivery and an estimate of such costs for the following Year.

Wìthin a reasonable time of the receipt of said estimates, as determined by the

Contractor, but prior to the delivery of water, the Subcontractor shall advance to the Con-

tractor its share of such estimated costs to the end of the initial month of water delivery

and without further notice or demand shall on or before the first day of each succeeding

month of the initial Year of water delivery and the following Year advance to the

Contractor in equal monthly installments the Subcontractor's share of such estimated

costs. Advances of monthly payments for each subsequent Year shall be made by the

Subcontractor to the Contractor on the basis of annual estimates to be furnìshed by the

Contractor on or before June 1 preceding each said subsequent Year and the advances

of payments for said estimated costs shall be due and payable in equal monthly

6
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8
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5

6

7

8

payments on or before the first day of each month of the subsequent Year. Differences

between actual OM&R costs and estimated OM&R costs shall be determined by the

Contractor and shall be adjusted in the next succeeding annual estimates; provided,

however, that if in the opinion of the Contractor the amount of any annual OM&R

estimate is likely to be insuffcient to cover the above-mentioned costs during such

period, the Contractor may increase the annual estimate of the Subcontractor's OM&R

costs by written notice thereof to the Subcontractor, and the Subcontractor shall forthwith

increase its remaining monthly payments in such Year to the Contractor by the amount

necessary to cover the insuffciency. All estimates of OM&R costs shall be accompanied

by data and computations relied on by the Contractor in determining the amounts of the

estimated OM&R costs and shall be subject to joint review by the Subcontractor and the

Contractor.
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5.2 M&I Water Service Charges.

(a) Subject to the provisions of Article 5.4 hereof and in addition

to the OM&R payments required in Article 5.1 hereof. the Subcontractor shall. in advance

of the delivery of Project M&I Water by the United States or the Operating Agency, make

payment to the Contractor in equal semiannual installments of an M&I Water service

capital charge based on a maximum entitlement of _ acre-feet per year multiplied by

the rate established by the Contractor for that year.

(b) The M&I Water service capital charge may be adjusted

periodically by the Contractor as a result of repayment determinations provided for in the

Repayment Contract and to reflect all sources of revenue. but said charge per acre-foot

shall not be greater than the amount required to amortize Project capital costs allocated

21
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to the M&! function and determined by the Contracting Offcer to be a part of the

2 Contractor's Repayment Obligation. Such amortization shall include interest at 3.342

J percent per annum. If any adjustment is made in the M&I Water service capital charge,

4
notice thereof shall be given by the Contractor to the United States and to the

5

Subcontractor on or before June 1 of the Year preceding the Year the adjusted charge
6

becomes effective. The M&I Water service capital charge payment for the initial Year

shall be advanced to the Contractor in equal semiannual installments on or before

9 December 1 preceding the initial Year and June 1 of said initial Year; provided, however,

10 that the payment of the initial M&I Water service capital charge shall not be due until the

11
Year in which Project Water is available to the Subcontractor after Notice of Completion

12

of the Water Supply System is issued. Thereafter, for each subsequent Year, payments
13

14
by the Subcontractor in accordance with the foregoing provisions shall be made in equal

15
semiannual installments on or before the December 1 preceding said subsequent Year

16 and the June 1 of said subsequent Year as may be specified by the Contractor in written

17 notices to the Subcontractor.

18
(c) Payment of all M&I Water service capital and corresponding

19
OM&R charges becoming due hereunder prior to or on the dates stipulated in Articles

20
5.1 and 5.2 is a condition precedent to receiving M&I Water under thIs subcontract.

21

22
(d) All payments to be made to the Contractor or the United

23 States under Articles 5.1 and 5.2 hereof shall be made by the Subcontractor as such

24 payments fall due from revenues legally available to the Subcontractor for such payment

25 from the sale of water to its water users and from any and all other sources which might

26 be legally available; Provided. That no portion of the general taxing authority of the
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Subcontractor, nor its general funds, nor funds from ad valorem taxes are obligated by

the provisìons of this subcontract, nor shall such sources be liable for the payments,

contributìons, and other costs pursuant to this subcontract, or to satisfy any obligation

hereunder unless duly and lawfully allocated and budgeted for such purpose by the

Subcontractor for the applicable budget year; and Provided, further, That no portion of

this agreement shall ever be construed to create an obligation superior in lien to or on a

parity with the Subcontractor's revenue bonds now or hereafter issued. The

Subcontractor shall levy and impose such necessary water service charges and rates

and use all the authority and resources available to it to collect all such necessary water

service charges and rates in order that the Subcontractor may meet its obligations

hereunder and make in full all payments required under this subcontract on or before the

date such payments become due.

5.3 Loss of Entitlement. The Subcontractor shall have no right to

delivery of water from Project facilities during any period in which the Subcontractor may

be in arrears in the payment of any charges due the Contractor. The Contractor may sell

to another entity any water determined to be available under the Subcontractor's

entitlement for which payment is in arrears; provided, however, that the Subcontractor

may regain the right to use any unsold portion of the water determined to be available

under the original entitlement upon payment of all delinquent charges plus any

difference between the subcontractual obligation and the price received in the sale of the

water by the Contractor and payment of charges for the current period.

5.4 Refusal to Accept Delivery. In the event the Subcontractor fails or

refuses in any Year to accept delivery of the quantity of water available for delivery to

23
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3

4

5

and required to be accepted by it pursuant to this subcontract, or in the event the

Subcontractor in any Year fails to submit a schedule for delivery as provided in Article

4.4 hereof, said failure or refusal shall not relieve the Subcontractor of its obligation to

make the payments required in this subcontract.

5.5 Charge for Late Payments. The Subcontractor shall pay a late

payment charge on installments or charges that are received after the due date. The

late payment charge percentage rate calculated by the Department of the Treasury and

published quarterly in the Federal Register shall be used; provided i that the late

payment charge percentage rate shall not be less than 0.5 percent per month. The late

payment charge percentage rate applied on an overdue payment shall remain in effect

until payment is received. The late payment rate for a 30-day period shall be determined

on the day immediately following the due date and shall be applied to the overdue

payment for any portion of the 30-day period of delínquency. In the case of partial late

payments, the amount received shall first be applíed to the late charge on the overdue

payment and then to the overdue payment.

6. GENERAL PROVISIONS:

6.1 Repayment Contract Controlling. Pursuant to the Repayment

Contract, the United States has agreed to construct and, in the absence of an approved

Operating Agency, to operate and maintain the works of the Central Arizona Project and

to deliver Project Water to the various subcontractors within the Project Service Area;

and the Contractor has obligated itself for the payment of various costs, expenses, and

other amounts allocated to the Contractor pursuant to Article 9 of the Repayment

Contract. The Subcontractor expressly approves and agrees to all the terms presently

set out in the Repayment Contract including Subarticle 8.8(b)(vii) thereof, or as such
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terms may be hereafter amended, and agrees to be bound by the actions to be taken

and the determinations to be made under that Repayment Contract. except as otherwise

provided herein.

6.2 Effuent Exchanges. The Subcontractor may enter into direct

effuent exchanges with Indian entities that have received an allocation of Project Water

and receive all benefits from the exchange.

6.3 Notices. Any notice, demand or request authorized or required by

this subcontract shall be deemed to have been given when mailed, postage prepaid, or

delivered to the Regional Director, lower Colorado Region, Bureau of Reclamation, P,O.

Box 61470, Boulder City, Nevada 89006-1470, on behalf of the Contractor or

Subcontractor; to the Central Arizona Water Conservation District, P, O. Box 43020,

Phoenix, Arizona 85080, on behalf of the United States or Subcontractor; and to the

, on behalf of the United

States or Contractor. The designation of the addressee or the address may be changed

by notice given in the same manner as provided in this Article for other notices.

6.4 Water Conservation Program.

(a) While the contents and standards of a given water

conservation program are primarily matters of State and local determination, there is a

strong Federal interest in developing an effective water conservation program because

of this subcontract. The Subcontractor shall develop and implement an effective water

conservation program for all uses of water that is provided from or conveyed through

Federally constructed or Federally financed facilities. That water conservation program

23
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3

4

5

6

shall contain definite goals, appropriate water conservation measures, and time

schedules for meeting the water conservation objectives.

(b) A water conservation program, acceptable to the Contractor

and the Contracting Offcer. shall be in existence prior to one or all of the following: (1)

service of Federally stored/conveyed water; (2) transfer of operation and maintenance of

the Project facilities to the Contractor or Operating Agency; or (3) transfer of the Project

to an operation and maintenance status. The distribution and use of Federally

stored/conveyed water and/or the operation of Project facilities transferred to the

Contractor shall be consistent with the adopted water conservation program. Following

execution of this subcontract, and at subsequent 5-year intervals, the Subcontractor

shall resubmit the water conservation plan to the Contractor and the Contracting Offcer

for review and approvaL. After review of the results of the previous 5 years and after

consultation with the Contractor, the Subcontractor, and the Arizona Department of

Water Resources or its successor, the Contracting Offcer may require modifications in

the water conservation program to better achieve program goals.

6.5 Rules, Regulations, and Determinations.

(a) The Contracting Offcer shall have the right to make, after an

opportunity has been offered to the Contractor and Subcontractor for consultation, rules

and regulations consistent with the provisions of this subcontract. the laws of tlie United

States and the State of Arizona, to add to or to modify tliem as may be deemed proper

and necessary to carry out this subcontract, and to supply necessary details of its

administration which are not covered by express provisions of this subcontract. The

Contractor and Subcontractor shall observe such rules and regulations.
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(b) Where the terms of this subcontract provide for action to be

based upon the opinion or determination of any part to this subcontract, whether or not

stated to be conclusive, said terms shall not be construed as permitting such action to be

predicated upon arbitrary, capricious, or unreasonable opinions or determinations. In

the event that the Contractor or Subcontractor questions any factual determination made

by the Contracting Offcer, the findings as to the facts shall be made by the Secretary

only after consultation with the Contractor or Subcontractor and shall be conclusive upon

the parties.

6.6 Offcials Not to Benefit.

(a) No Member of or Delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this subcontract or to any benefit

that may arise herefrom. This restriction shall not be construed to extend to this

subcontract if made with a corporation or company for its general benefit.

(b) No offcial of the Subcontractor shall receive any benefit that

may arise by reason of this subcontract other than as a water user within the Project and

in the same manner as other water users within the Project.

6.7 Assignment Limited--Successors and Assigns Obligated. The

provisions of this subcontract shall apply to and bind the successors and assigns of the

parties hereto, but no assignment or transfer of this subcontract or any part or interest

therein shall be valid until approved by the Contracting Offcer.

6.8 Judicial Remedies Not Foreclosed. Nothing herein shall be

construed (a) as depriving any part from pursuing and prosecuting any remedy in any

appropriate court of the United States or the State of Arizona which would otherwise be
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available to such parties even though provisions herein may declare that determinations

or decisions of the Secretary or other persons are conclusive or (b) as depriving any

part of any defense thereto which would otherwise be available.

6.9 Books, Records, and Reports. The Subcontractor shall establish

and maintain accounts and other books and records pertaining to its financial

transactions, land use and crop census, water supply, water use, changes of Project

works, and to other matters as the Contracting Offcer may require. Reports thereon

shall be furnished to the Contracting Offcer in such form and on such date or dates as

he may require. Subject to applicable Federal laws and regulations, each part shall

have the right during offce hours to examine and make copies of each others books and

records relating to matters covered by this subcontract.

6.10 Equal Opportunity. During the performance of this subcontract, the

Subcontractor agrees as follows:

(a) The Subcontractor shall not discriminate against any

employee or applicant for employment because of race, color, religion, sex, or national

origin. The Subcontractor shall take affrmative action to ensure that applicants are

employed, and that employees are treated during employment without regard to their

race, color, religion, sex, or national origin. Such action shall include, but not be limited

to the following: Employment, upgrading, demotion, or transfer; recruitment or

recruitment advertising; layoff or termination; rates of payor other forms of

compensation; and selection for training, including apprenticeship. The Subcontractor

agrees to post in conspicuous places, available to employees and applicants for
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employment, notices to be provided setting forth the provisions of this nondiscrimination

clause.

6

(b) The Subcontractor shall, in all solicitations or advertisements

for employees placed by or on behalf of the Subcontractor. state that all qualified

applicants shall receive consideration for employment without discrimination because of

race, color, religion, sex, or national origin.

(c) The Subcontractor shall send to each labor union or

representative of workers with which it has a collective bargaining agreement or other

contract or understanding, a notice, to be provided by the Contracting Offcer, advising

said labor union or workers' representative of the Subcontractor's commitments under

Section 202 of Executive Order 11246 of September 24, 1965. and shall post copies of

the notice in conspicuous places available to employees and applicants for employment.

(d) The Subcontractor shall comply with all provisions of

Executive Order No. 11246 of September 24, 1965, as amended, and of the rules,

regulations. and relevant orders of the Secretary of Labor.

(e) The Subcontractor shall furnish all information and reports

required by said amended Executive Order and by the rules, regulations, and orders of

the Secretary of Labor, or pursuant thereto, and shall permit access to its books,

records, and accounts by the Contracting Offcer and the Secretary of Labor for

purposes of investigation to ascertain compliance with such rules, regulations, and

orders.
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(f) In the event of the Subcontractots noncompliance with the

nondiscrimination clauses of this subcontract or with any of such rules. regulations, or

29
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orders, this subcontract may be canceled, terminated, or suspended, in whole or in part,

and the Subcontractor may be declared ineligible for further Government contracts in

accordance with procedures authorized in said amended Executive Order and such

other sanctions may be imposed and remedies invoked as provided in said amended

Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as

otherwise provided by law.

(9) The Subcontractor shall include the provisions of paragraphs

(a) through (g) in every subcontract or purchase order unless exempted by the rules,

regulations, or orders of the Secretary of Labor issued pursuant to Section 204 of said

amended Executive Order, so that such provisions shall be binding upon each

subcontractor or vendor. The Subcontractor shall take such action with respect to any

subcontract or purchase order as may be directed by the Secretary of Labor as a means

of enforcing such provisions, including sanctions for noncompliance; provided, however,

that in the event a Subcontractor becomes involved in, or is threatened with, Iìigation

with a subcontractor or vendor as a result of such direction, the Subcontractor may

request the United States to enter into such litigation to protect the interest of the United

States.
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6.11 Title Vi, Civil Rights Act of 1964.

(a) The Subcontractor agrees that it shall comply with Title Vi of

the Civil Rights Act of July 2. 1964 (78 Stat. 241). and all requirements imposed by or

pursuant to the Department of the Interior Regulation (43 CFR 17) issued pursuant to

that title to the end that, in accordance with Title VI of that Act and the Regulation, no

person in the United States shall, on the grounds of race, color, or national origin be
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excluded from participation in, be denied the benefits of. or be otherwise subjected to

discrimination under any program or activity for which the Subcontractor receives

financial assistance from the United States and hereby gives assurance that it shall

immediately take any measures to effectuate this agreement.

(b) If any real propert or structure thereon is provided or

improved with the aid of Federal financial assistance extended to the Subcontractor by

the United States. this assurance obligates the Subcontractor, or in the case of any

transfer of such propert, any transferee for the period during which the real propert or

structure is used for a purpose involving the provision of similar services or benefits, If

any personal propert is so provided. this assurance obligates the Subcontractor for the

period during which it retains ownership or possession of the propert, In all other

cases, this assurance obligates the Subcontractor for the period during which the

Federal financial assistance is extended to it by the United States.

(c) This assurance is given in consideration of and for the

purpose of obtaining any and all Federal grants, loans, contracts, propert, discounts, or

other Federal financial assistance extended after the date hereof to the Subcontractor by

the United States, including installment payments after such date on account of

arrangements for Federal financial assistance which were approved before such date.

The Subcontractor recognizes and agrees that such Federal financial assistance shall

be extended in reliance on the representations and agreements made in this assurance,

and that the United States shall reserve the right to seek judicial enforcement of this

assurance. This assurance is binding on the Subcontractor, its successors, transferees,

and assignees.
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i 6.12 Confirmation of Subcontract. The Subcontractor shall promptly seek

2 a final decree of the proper court of the State of Arizona approving and confirming the

3 subcontract and decreeing and adjudging it to be lawful, valid, and binding on the
4

Subcontractor. The Subcontractor shall furnish to the United States a certified copy of

such decree and of all pertinent support'ing records, This subcontract shall not be
5

6

7
binding on the United States, the Contractor, or the Subcontractor until such final decree

8 has been entered,

9 6.13 Contingent on Appropriation or Allotment of Funds. The expenditure

10 or advance of any money or the performance of any work by the United States

11
hereunder which may require appropriation of money by the Congress or the allotment of

12
funds shall be contingent upon such appropriation or allotment being made. The failure

lJ

14
of the Congress to appropriate funds or the absence of any allotment of funds shall not

15
relieve the Subcontractor from any obligation under this subcontract. No liability shall

16 accrue to the United States in case such funds are not appropriated or allotted.

17 IN WITNESS WHEREOF, the parties hereto have executed this

18
subcontract No. the day and year first above-written.

19

20
Legal Review and Approval THE UNITED STATES OF AMERICA

21

22

23
By:

Field Solicitor
Phoenix, Arizona

By:
Regional Director
Lower Colorado Re~ion
Bureau of Reclamation24
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Attest:

Secretary
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Attest:
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CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

By:
President

By:

Title:
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EXHIBIT 10.1.1A

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF AVONDALE,
THE WHTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made thisls+ day of riDVt.bef, 20lLis among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Avondale, Arizona (hereinafter "Avondale").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMAT

and Avondale are entering into this Lease Agreement by which the WMA T will lease to Avondale a

portion of the WMA T CAP Water in accordance with the WMAT CAP Water Delivery Contract

No. 08-XX-30- W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 201 0, P.L.

111-29 I, Title II, 124 Stat. 3064, 3073 (20 10) ("Act"), a copy of which is attached as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMA T CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title 11 of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&1 Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP N1A Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 3 I, 2 I 07 as

provided in Subparagraph 7.17.3 ofthe Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06- W -245 (Amendment No. I), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3. 11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC- WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3. I 3 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3. i 5 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3. I 6 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision ofthe State that is the contractor under the CAP Repayment Contract.

3. I 8 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.19 "Avondale" shall mean the City of Avondale, an Arizona Municipal Corporation,

its predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309(d)(I) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled 1n Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source. W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVlD CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

3.24 "HVlD CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVlD CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3. 1.\ of this Lease

Agreement.

3.25 "HVlD CAP Water and CAP NIA M&l Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. I ofthis Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMA T to Avondale pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (I) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November I, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10. 1.1 A to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph ofthis Lease Agreement.
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3.34 "Total Water Lease Charge" shall mean the sum of the HVlD CAP Water and

CAP NIA M&l Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease

Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18,1934,48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U .S.c. § 476).

3.37 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMAT CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30- W0529 between the WMA T and the United States dated #0 iie.be r /1 'J~/+ copy of

which is attached to the Quantification Agreement as Exhibit 7. I; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(l) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache
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Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.8 I to the Quantification Agreement. The depiction of

the Reservation on the map attached as Exhibit 2.8 I to the Quantification Agreement shall not:

(I) be used to affect any dispute between the WMAT and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMAT with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Avondale (I) Thirty-Four (34) acre-

feet per year of its HVID CAP Water and (2) Two Hundred Eight (208) acre-feet per year of its

CAP NIA M&I Equivalent Priority Water and (3) Six Hundred Forty (640) acre-feet per year of its

CAP NIA Priority Water that is not firmed under Section 7. I 7 of the Quantification Agreement.

T'he Leased Water is subject to the terms and conditions of the WMAT CAP Water Delivery

Contract except as agreed to herein. Avondale shall not be subject to amendments to the WMA T

CAP Delivery Contract subsequent to the execution of this Lease Agreement that adversely affect

this Lease Agreement unless Avondale agrees to such amended terms in writing.

¡0002254.0001/00379537DOCX Ii

8



4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (l00) years thereafter. At the WMA T's sole

discretion and with the approval of the Secretary, the WMAT may enter into a separate lease

agreement with Avondale for WMAT CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (l00) years.

4.3 Avondale's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Avondale shall pay to the WMA T a one-time Total Water Lease Charge

which is equal to the sum of the HVID CAP and CAP NIA M&l Equivalent Priority Water Lease

Charge and the CAP NIA Priority Water Lease Charge as hereafter determined under

Subparagraphs 4.3. 1.1 and 4.3.1.2 respectively:

4.3.1.1 HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Avondale under this Lease Agreement for HVID CAP Water and CAP

NIA M&l Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority

Water Lease Charge shall be determined by dividing the CPI-U most recently published and

available prior to the Enforceability Date by the CPI-U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the

HVID CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand

Five Hundred Fifty Dollars ($2,550) to determine the I-IVID CAP and CAP NIA M&l Equivalent
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Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by Two Hundred Forty-Two (242) acre-feet

("AF") to determine the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge.

4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Avondale under this Lease Agreement for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The

CAP NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP

NIA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by Six Hundred Forty (640) AF to determine the CAP NIA Priority Water

Lease Charge.

4.3. 1.3. An example showing the manner In which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (I) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantifìcation Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NIA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):
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Most recently published CPI-U available prior to Enforceability Date 240.69

CPI-U as of October 2008 2 i 1.69
Ratio equals (240.69 divided by 211.69) 1.14
Base payment for HVID CAP Water and
CAP NIA M&I Equivalent Priority Water $2,550.00
HVID CAP and CAP NIA M&I Equivalent Priority WaterLease Rate (1.14 x $2,550.00) $2,907.00
HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00
Base payment for CAP NIA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.14 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Avondale may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirt (30) days after the date that the term begins. In lieu of making such payment,

A vondale may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirty (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the tenn begins. Each such payment shall be one-eighth (118)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as
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follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $ I ,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

ineluding interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Avondale would make an initial payment of$500,000. The first annual

installment would be in the principal amount of($l ,000,000 x 1/8 = $ I 25,000)

plus interest on the unpaid balance of ($1 ,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($ 1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($ I ,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =
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$ 15,000), for a total payment of($ i 25,000 + $15,000 = $140,000). The fourth

and final annual installment would be in the principal amount of $ I 25,000 plus

interest on the unpaid balance of ($ i ,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of ($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Avondale may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Avondale shall

pay all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the

Leased Water to the Operating Agency as mandated by Section 306 (a) (i) (A) (iii) of the Act and

upon the same terms and conditions as are mandated by article 5.1 of Avondale's CAP M&I Water

Service Subcontract No. 07-XX-30-W051 I, as amended, ("Avondale's CAP M&I Water Service

Subcontract") except that Avondale's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Avondale is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Avondale. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are

described as "OM&R Costs" in article 5.1 of Avondale's CAP M&I Water Service Subcontract.

Prior to the date that the term of this Lease Agreement (as described in Subparagraph 4.2) begins,

the WMAT may use the WMAT CAP Water in accordance with the WMAT CAP Water Delivery

Contract.
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4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Avondale shall be obligated to pay water service capital charges or any

other charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3,

4.4, and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMAT's Leased Water to Avondale through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries it: in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Avondale would limit deliveries of CAP water to any CAP Contractor, including

the WMA T, or CAP Subcontractor to a degree greater than would direct deliveries to the WMAT

at the CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Avondale in accordance with water delivery schedules provided by

A vondale to the United States and the Operating Agency, and the Operating Agency shall inform

the WMA T of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Avondale's CAP M&I Water Service Subcontract (or any

replacement subcontracts) shall apply to A vondaJe's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

A vondale under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (11 %) of Avondale's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a
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greater percentage in any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined by the

United States and the Operating Agency if Avondale agrees to accept such increased deliveries.

4.6. I Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (I) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7. I 6.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Avondale under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7. 17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and ifnot

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

A vondale under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with
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Subparagraph 7. I 6. I of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4. I 2, any shortage of HVID

CAP Water leased from the WMAT and CAP NIA M&I Equivalent Priority Water leased from

the WMAT shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21%; Tempe, 7.81%. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMAT that is not firmed under Section 7. I 7 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 1 1.06%; and CA WCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMAT CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMAT CAP NIA Priority Water beyond December 31, 2 I 07, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.
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4.7 Use of Leased Water Outside Reservation. Avondale may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Avondale's water service area when Avondale's water service

area extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Avondale shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement, including exchanges of the Leased Water for other types of water, and

groundwater recharge as that temi is defined in the CAP Repayment Contract. Except to the extent

that this Lease Agreement conflicts with the terms of Avondale's CAP M&I Water Service

Subcontract, deliveries of Leased Water to Avondale and its use by Avondale shall be subject to the

Conditions Relating to Delivery and Use in article 4.3 of Avondale's CAP M&I Water Service

Subcontract. During the term of this Lease Agreement, the following subarticles or articles of

Avondale's CAP M&I Water Service Subcontract shall apply to Avondale and to Avondale's use of

water under this Lease Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9, 5.3, 5.4,

5.5,6.4,6.6,6.9,6.10,6.1 I, and 6.13. Avondale expressly approves and agrees to all the tenns

presently set out in the CAP Repayment Contract, or as such terms may be hereafter amended, and

agrees to be bound by the actions to be taken and the determinations to be made under that CAP

Repayment Contract, to the extent not inconsistent with the express provisions of this Lease

Agreement.
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4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMAT, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Avondale waives its right to make a claim against the United States, the Operating Agency, the

WMAT, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Avondale pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Avondale, the United States and the Operating Agency.

4. I I WMA T's Covenants. The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMAT

CAP Water Delivery Contract which are not assumed by Avondale so that Avondale's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair

Avondale's rights and duties hereunder;

(C) Not to alter or modify the terms of the WMAT CAP Water Delivery Contract in

such a way as to impair Avondale's rights hereunder or exercise any right or action permitted by the

WMAT CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

A vondale hereunder; and
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(D) Not to tenninate or cancel the WMAT CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a tennination of,

interference with, or modification of the rights and obligations of the WMA T under it.

4.12 Assignment ofInterest in Leased Water.

(A) General. Avondale may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4. i 2(A) above, approval is hereby granted by the Secretary and the WMA T to

Avondale, if Avondale is not in default of its payment obligations to the WMAT, to assign all or

any part of its interest in Leased Water under this Lease Agreement to one or more of the Other

Cities, or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within

the boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Avondale shall offer such interest to all the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Avondale's

assignment, the water shall then be offered to all of the remaining Other Cities in equal shares until

the full amount of the water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID

CAP Water leased from the WMA T and available for assignment is declined by all of the Other

Cities, such interest may be assigned to CA WCD. If CAP NIA Priority Water that is not firmed

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignment shall be effective
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only upon the execution by the assignor and the assignee of a Voluntary Assignment and

Assumption Agreement, the form of which is attached to this Lease Agreement as Exhibit 4. 12

(Exhibit 10. i. i. i A of the Quantification Agreement). A copy of such Voluntary Assignment and

Assumption Agreement shall be provided to the Operating Agency, the WMAT and the United

States.

(C) Recovery of Costs Allowed. Avondale shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Avondale's ability to recover actual future costs, if any, incurred by

Avondale for the transportation, treatment, and distribution of the assigned Leased Water.

4. i 3 Allocation and Repayment of CAP Costs. Pursuant to Section 305(d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6. i Events of Default. Any failure by Avondale to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Avondale's obligations under this Lease Agreement.
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6.2 Notice of Default. In the event of a default by Avondale as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Avondale and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Avondale offcers specified in Subparagraph 8. i 0 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Avondale, which amount shall be the sum of all payments due the WMA T that should have

been paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put

A vondale, the Other Cities and CA WCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Avondale fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(8), the WMA T may terminate this Lease

Agreement. If the WMAT terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Avondale's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Avondale shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued
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at the annual rate often percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Avondale shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it will cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.

(B) Second Grace Period. In the event that Avondale has not cured the default

within thirty (30) days following the Notice of Default, Avondale, any of the Other Cities, CA WCD

(for CAP NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement

only) and/or any combination thereof, may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMA T together with interest on the Default Amount accrued at the annual rate of

ten percent (10%) calculated from the Due Date. Each of the Other Cities and CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Avondale shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NIA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement only) and Avondale that it will be a curing entity and

declare the maximum amount of water that it will lease and succeed to the interest of Avondale.

(C) Third Grace Period. If the Other Cities do not cure Avondale's default for CAP

NIA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount
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within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Avondale to the extent of

its contribution, and Avondale and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10. I. I. I B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. A vondale shall be responsible for any

proportionate remainder of any Default amount not cured by the Other Cities or CA WCD pursuant

to Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall

be provided by the curing entity to the Operating Agency, the WMAT and the United States. The

WMAT shall accept payment from such curing entity or entities in lieu of payment by A vondale. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Avondale

in equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests

less water than its Equal Share Amount, then the difference between that curing entity's Equal

Share Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Avondale fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attached

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Avondale's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WMA T
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shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Avondale, or Avondale and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Avondale has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Avondale

to sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Avondale will be indebted to the WMA T and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMAT incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a resuit of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Avondale's obligations

under Subparagraph 4.3 of this Lease Agreement.
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7.0 TERM INA TION AND SURRENDER OF WATER

7. I Voluntary Tennination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4. 12, Avondale may terminate this Lease Agreement at any time

by submitting written notice to the WMA T of its decision to terminate at least one year prior to

the date that it intends the Lease Agreement to be terminated, provided, however, Avondale must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7. I unless Avondale has paid the WMAT at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T's agreement that Avondale may

withdraw its notice. Avondale shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Avondale terminates this Lease Agreement, all

sums paid by Avondale to the WMA T prior to the date of term ination shall remain the property

of the WMA T and shall be non-refundable to Avondale.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Avondale may elect,

at any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMAT of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Avondale

must receive the written approval of the WMA T before it may surrender any portion of its

interest under this Lease Agreement pursuant to this Subparagraph 7.2 unless Avondale has paid
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the WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of

this Lease Agreement. Such notice is irrevocable except upon the WMA T's agreement that

A vondale may withdraw its notification. Avondale shall continue to make all payments required

of this Lease Agreement during that one year period of time and shall not use any Leased Water

that will be surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last

payment is intended to pay. If Avondale surrenders its interest in all or any portion of the Leased

Water, all sums paid by Avondale to the WMA T for such water prior to the date of surrender

shall remain the property of the WMA T and shall be non-refundable to Avondale. All portions

of the Lease Agreement shall remain in effect for all the portions of the Leased Water that are

not surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Avondale, payment shall be in proportion to the amount of water retained by

Avondale, charged at the per acre-foot charge, including applicable interest, for Leased Water as

calculated pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the

term of this Lease Agreement. At the time of the surrender of Leased Water pursuant to this

Subparagraph 7.2, Avondale shall pay to the WMAT an amount equal to three percent (3%) of

the principal payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Avondale may renegotiate this Lease Agreement at any time during its term, as
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provided in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Avondale's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Avondale and discuss

the extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (I) a date thirty (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

A von dale at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the

event Avondale rejects this Lease Agreement pursuant to this Subparagraph 8.5, Avondale shall

have no obligations under this Lease Agreement and Avondale's entitlement shall be offered to the

Other Cities and CA WCD as provided in Subparagraph 4. I 2(B) until that water is fully leased,

provided, however, the assignment of the entitlement as provided in Subparagraph 4. 12(B) must be

completed no later than ninety (90) days after the date of the Rejection Notice. If the assignment of

the entitlement to Leased Water is not completed within ninety (90) days after the date of the

Rejection Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by

the WMAT at its sole discretion, including leasing the water entitlement to any person or entity

within the CAP Service Area.
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8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Avondale

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Avondale's entitlement to Leased Water under this

Lease Agreement is determined to be invalid by a final judgment entered over the opposition of

A von dale with the result that the Lease Agreement is deemed null and void, the WMA T shall

refund to Avondale that portion of the lease payment that the number of years remaining in the lease

term at the time of such determination bears to the total lease term. In the event this Lease

Agreement becomes null and void as contemplated by this Subparagraph 8.7, Avondale's

entitlement shall be offered to the Other Cities and CA WCD as provided in Subparagraph 4. i 2(B)

until that water is fully leased, provided, however the assignment of the entitlement as provided in

Subparagraph 4. i 2(B) must be completed no later than ninety (90) days after the WMAT serves

written notice that this Lease Agreement by a final judgment has been deemed to be null and void;

and further provided, that the Other Cities or CA WCD, as the case may be, accepting the

assignment must pay to the WMA T an amount equal to the amount of money refunded by WMA T

to Avondale. If the assignment to the Other Cities or CA WCD and payment to the WMA T for the

assigned entitlement to Leased Water is not completed within ninety (90) days after the WMA T

serves written notice that this Lease Agreement by a final judgment has been deemed null and void,
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the Leased Water entitlement shall revert back to the WMAT for disposition by the WMAT at its

sole discretion, subject to the requirements of the Act and the Quantification Agreement, including

leasing the water entitlement in accordance with the provisions of Paragraph 9.0 of the

Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.

8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the offcer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Offce
Bureau of Indian Affairs

2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470
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Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMA T:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941

Alternatively, for Federal Express and UPS delivery:
Offce ofthe Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Offce of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 21 10

Whiteriver, AZ 85941

(c) As to the Cities:

A vondale City Manager
I 1465 W. Civic Center Dr.
Avondale, AZ 85323

A vondale City Attorney

Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
I E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008
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Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 8530 i

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 8521 1 - 1 466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003
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Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003- 1611

Scottsdale City Manager
3939 North Drinkwater Blvd.
Scottsdale, AZ 85251

Scottsdale City Attorney
3939 North Drinkwater Blvd.
Scottsdale, Arizona 85251

Tempe City Manager
3 I East 5th Street
Tempe, Arizona 8528 I

Tempe City Attorney
2 I E. 6th St., Suite 20 I

Tempe, Arizona 8528 I

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North ih Street
Phoenix, Arizona 85024-3801

Attn: General Manager

8. I I Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8. I 3 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease
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Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Part of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8. I 7 Third Party Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third party beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

(0002254000J/00379537 DOCX I)

33



hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8. i 9 Attorneys' Fees. In the event of litigation between the Paities to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMA T may

enforce by the remedy of specific perfonnance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMAT shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8. i 9.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WHITE MOUNTAIN APACHE TRIBE

BY:~Ch
A~4~~r2..__ )Attest~

Dated: tC~~/ .;13
/

Approved as to form:By: ~~a.~'
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FOR THE UNITED STATES OF AMERICA

By: Ch~df~
Regional Dire
Lower Colorado Region
Bureau of Reclamation

Dated: SEP 11 2013

By: ~ _AC~
RegionaJ Director
Western Region

Bureau of Indian Affairs

Dated: AUG 23 2013
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FOR TH CIT OF AVONDALE

By:
Maye, City of Avondale
City Manager

Dated: d~5-13

Attst: ~i)~~
City Clerk U

APproved~
By:

City omey

(002254.00 ¡1O379537.DO I ì

37



Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNT ARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4. i 2 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Part will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph i 0.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and al i of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Approved as to form:

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4. i 2 (B) and 8. I 0 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _,2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR V ALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the (" Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMAT's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. lf the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8. I 0 ofthe
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHIDIT 10.1.IB

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF CHANDLER,
THE WmTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this .1t day of 0ov.ebe, 2012, is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Chandler, Arizona (hereinafter "Chandler").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Chandler are entering into this Lease Agreement by which the WMA T wil lease to Chandler a

portion of the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No. 08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title Il, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMAT CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.C.§§ l521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2 i 07, that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&l Priority Water beyond December 31, 2107 as

provided in Subparagraph 7. I 7.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1 .2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.1 0 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States. et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA W CD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3.19 "Chandler" shall mean the City of Chandler, an Arizona Municipal Corporation,

its predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = lOO), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309(d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&l Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&l Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMAT CAP Water that is leased

by the WMA T to Chandler pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3 .28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Gilbert, Glendale,

Mesa, Phoenix, Peoria, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1,2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.1.1B to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&1 Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMA T" shall mean the White Mountain

Apache Tribe, organized under Section l6 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30-W0529 bctwecn the WMAT and the United States dated ~wember1?.oI?- copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7,1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMAT and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMA T hereby leases to Chandler (1) One Hundred Seventy-

Six (176) acre-feet per year of its HVID CAP Water and (2) One Thousand Eighty-Five (1,085)

acre-feet per year of its CAP NIA M&I Equivalent Priority Water and (3) Three Thousand Three

Hundred Thirt-Six (3,336) acre-feet per year of its CAP NIA Priority Water that is not firmed

under Section 7.17 of the Quantification Agreement. The Leased Water is subject to the terms and

conditions of the WMA T CAP Water Delivery Contract except as agreed to herein. Chandler shall

not be subject to amendments to the WMAT CAP Delivery Contract subsequent to the execution of

this Lease Agreement that adversely affect this Lease Agreement unless Chandler agrees to such

amended terms in writing.

4.2 Tenn of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (l 00) years thereafter. At the WMA T's sole
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Chandler for WMAT CAP Water upon such tenns and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the tenn of any such separate lease shall not exceed one hundred (100) years.

4.3 Chandler's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Chandler shall pay to the WMAT a one-time Total Water Lease Charge

which is equal to the sum of the HVID CAP and CAP NIA M&l Equivalent Priority Water Lease

Charge and the CAP NIA Priority Water Lease Charge as hereafter determined under

Subparagraphs 4.3.1.1 and 4.3.1.2 respectively:

4.3.1.1 HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Chandler under this Lease Agreement for HVID CAP Water and CAP

NIA M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority

Water Lease Charge shall be determined by dividing the CPI-U most recently published and

available prior to the Enforceability Date by the CPI-U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the

HVID CAP Water and CAP NlA M&I Equivalent Priority Water base payment of Two Thousand

Five Hundred Fift Dollars ($2,550) to determine the HVID CAP and CAP NIA M&l Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by One Thousand Two Hundred Sixty-One (1,261)
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acre-feet ("AF") to determine the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease

Charge.

4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Chandler under this Lease Agreement for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The

CAP NIA Priority Water Lease Charge shall be detennined by multiplying the ratio by the CAP

NIA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NlA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by Three Thousand Three Hundred Thirty-Six (3,336) AF to determine the

CAP NlA Priority Water Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (l) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October i, 2008 is

211.69; and (5) the HVID CAP Water and CAP NIA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date 240.69
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CPI-U as of October 2008 211.69

Ratio equals (240.69 divided by 211.69) 1.4

Base payment for HVID CAP Water and
CAP NIA M&l Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&l Equivalent Priority Water
Lease Rate (1.4 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NlA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.4 x $2,074.00) $2,364.36

CAP NlA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Chandler may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Chandler may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirt (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (118)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently
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issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Chandler would make an initial payment of $500,000. The first annual

installment would be in the principal amount of($l,OOO,OOO x 1/8 = $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 _

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth
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and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 $125,000) in the

amount of($125,000 x .06 $7,500), for a total payment of ($125,000 + 7,500 ==

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Chandler may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Chandler shall

pay all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the

Leased Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and

upon the same tenns and conditions as are mandated by article 5.1 of Chandler's CAP M&I Water

Service Subcontract No. 07-XX-30-W0476, as amended, ("Chandler's CAP M&I Water Service

Subcontract") except that Chandler's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Chandler is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Chandler. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are

described as "OM&R Costs" in article 5.1 of Chandler's CAP M&I Water Service Subcontract.

Prior to the date that the tenn of this Lease Agreement (as described in Subparagraph 4.2) begins,

the WMA T may use the WMA T CAP Water in accordance with the WMA T CAP Water Delivery

Contract.
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4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMAT nor Chandler shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMAT's Leased Water to Chandler through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries if, in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Chandler would limit deliveries of CAP water to any CAP Contractor, including the

WMA T, or CAP Subcontractor to a degree greater than would direct deliveries to the WMAT at

the CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Chandler in accordance with water delivery schedules provided by Chandler

to the United States and the Operating Agency, and the Operating Agency shall inform the

WMA T of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Chandler's CAP M&I Water Service Subcontract (or any

replacement subcontracts) shall apply to Chandler's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

Chandler under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (11%) of Chandler's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a
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greater percentage in any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined by the

United States and the Operating Agency if Chandler agrees to accept such increased deliveries.

4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.i 6.1 and 7.16.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVlD CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment No.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&1

Equivalent Priority Water available to Chandler under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMA T CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Chandler under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with
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Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVID

CAP Water leased from the WMA T and CAP N1A M&l Equivalent Priority Water leased from

the WMAT shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21%; Tempe, 7.81%. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMA T that is not firmed under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CA WCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to finn any deliveries of WMAT CAP NIA Priority Water beyond December 31,2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.
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4.7 Use of Leased Water Outside Reservation. Chandler may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Chandler's water service area when Chandler's water service

area extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Chandler shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement, including exchanges of the Leased Water for other types of water, and

groundwater recharge as that term is defined in the CAP Repayment Contract. Except to the extent

that this Lease Agreement conflicts with the terms of Chandler's CAP M&I Water Service

Subcontract, deliveries of Leased Water to Chandler and its use by Chandler shall be subject to the

Conditions Relating to Delivery and Use in article 4.3 of Chandler's CAP M&I Water Service

Subcontract. During the term of this Lease Agreement, the following subarticles or articles of

Chandler's CAP M&I Water Service Subcontract shall apply to Chandler and to Chandler's use of

water under this Lease Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); aiticles 4.6, 4.9, 5.3, 5.4,

5.5, 6.4, 6.6, 6.9, 6.10, 6.11, and 6.13. Chandler expressly approves and agrees to all the terms

presently set out in the CAP Repayment Contract, or as such terms may be hereafter amended, and

agrees to be bound by the actions to be taken and the determinations to be made under that CAP

Repayment Contract, to the extent not inconsistent with the express provisions of this Lease

Agreement.
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4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Chandler waives its right to make a claim against the United States, the Operating Agency, the

WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Chandler pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Chandler, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMATagrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMA T

CAP Water Delivery Contract which are not assumed by Chandler so that Chandler's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair

Chandler's rights and duties hereunder;

(C) Not to alter or modify the terms of the WMAT CAP Water Delivery Contract in

such a way as to impair Chandler's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Chandler hereunder; and
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(D) Not to tenninate or cancel the WMAT CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification ofthe rights and obligations of the WMA T under it.

4.12 Assignment oflnterest in Leased Water.

(A) General. Chandler may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.12(A) above, approval is hereby granted by the Secretary and the WMA T to

Chandler, if Chandler is not in default of its payment obligations to the WMA T, to assign all or any

part of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities,

or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the

boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Chandler shall offer such interest to all the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Chandler's

assignment, the water shall then be offered to all of the remaining Other Cities in equal shares until

the full amount of the water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID

CAP Water leased from the WMAT and available for assignment is declined by all of the Other

Cities, such interest may be assigned to CA WCD. If CAP NIA Priority Water that is not firmed

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignment shall be effective
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only upon the execution by the assignor and the assignee of a Voluntary Assignment and

Assumption Agreement, the form of which is attched to this Lease Agreement as Exhibit 4.12

(Exhibit 10.1. i. A of the Quantification Agreement). A copy of such Voluntary Assignment and

Assumption Agreement shall be provided to the Operating Agency, the WMAT and the United

States.

(C) Recovery of Costs Allowed. Chandler shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Chandler's ability to recover actual future costs, if any, incurred by Chandler

for the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305(d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21,2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CAWeD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Chandler to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Chandler's obligations under this Lease Agreement.
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6.2 Notice of Default. In the event of a default by Chandler as defined in Subparagraph

6.1 above, the WMAT shall provide written notice ("Notice of Default") to Chandler and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Chandler offcers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Chandler, which amount shall be the sum of all payments due the WMAT that should have

been paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put

Chandler, the Other Cities and CA WCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Chandler fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may terminate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Chandler's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Chandler shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued
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at the annual rate often percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Chandler shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it wil cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part ofthe Default Amount and interest thereupon shall accrue

in accordance with this provision.

(B) Second Grace Period. In the event that Chandler has not cured the default within

thirty (30) days following the Notice of Default, Chandler, any of the Other Cities, CA WCD (for

CAP NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement

only) and/or any combination thereof, may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMA T together with interest on the Default Amount accrued at the annual rate of

ten percent (l 0%) calculated from the Due Date. Each of the Other Cities and CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Chandler shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NIA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement only) and Chandler that it will be a curing entity and

declare the maximum amount of water that it wil lease and succeed to the interest of Chandler.

(C) Third Grace Period. If the Other Cities do not cure Chandler's default for CAP

NIA M&l Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount
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within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Chandler to the extent of its

contribution, and Chandler and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1.1. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Chandler shall be responsible for any

proportionate remainder of any Default amount not cured by the Other Cities or CA WCD pursuant

to Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall

be provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Chandler. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Chandler in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Chandler fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attached

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Chandler's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WMAT
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shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Chandler, or Chandler and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Chandler has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Chandler

to sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Chandler wil be indebted to the WMA T and the

WMA T wil be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMAT incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (l0%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Chandler's obligations

under Subparagraph 4.3 ofthis Lease Agreement.
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7.0 TERMINATION AND SURRENDER OF WATER

7.1 Voluntary Tennination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Chandler may terminate this Lease Agreement at any time

by submitting written notice to the WMA T of its decision to terminate at least one year prior to

the date that it intends the Lease Agreement to be terminated, provided, however, Chandler must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Chandler has paid the WMA T at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T's agreement that Chandler may

withdraw its notice. Chandler shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Chandler terminates this Lease Agreement, all

sums paid by Chandler to the WMAT prior to the date of termination shall remain the property

of the WMAT and shall be non-refundable to Chandler.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Chandler may elect,

at any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Chandler

must receive the written approval of the WMA T before it may surrender any portion of its

interest under this Lease Agreement pursuant to this Subparagraph 7.2 unless Chandler has paid
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the WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of

this Lease Agreement. Such notice is irrevocable except upon the WMA T's agreement that

Chandler may withdraw its notification. Chandler shall continue to make all payments required

of this Lease Agreement during that one year period of time and shall not use any Leased Water

that will be surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last

payment is intended to pay. If Chandler surrenders its interest in all or any portion of the Leased

Water, all sums paid by Chandler to the WMAT for such water prior to the date of surrender

shall remain the property of the WMAT and shall be non-refundable to Chandler. All portions of

the Lease Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Chandler, payment shall be in proportion to the amount of water retained by

Chandler, charged at the per acre-foot charge, including applicable interest, for Leased Water as

calculated pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the

term of this Lease Agreement. At the time of the surrender of Leased Water pursuant to this

Subparagraph 7.2, Chandler shall pay to the WMAT an amount equal to three percent (3%) of

the principal payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMAT and Chandler may renegotiate this Lease Agreement at any time during its term, as
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provided in and subject to the provisions of Subparagraph 7.4 ofthe Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Chandler's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Chandler and discuss

the extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the occun-ence

of the last of the following events: (l) a date thirty (30) days after the Enforceability Date; or (2) the

execution ofthis Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Chandler at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the

event Chandler rejects this Lease Agreement pursuant to this Subparagraph 8.5, Chandler shall have

no obligations under this Lease Agreement and Chandler's entitlement shall be offered to the Other

Cities and CAWCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMAT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.
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8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMA T and Chandler

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and i 0.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Part to this Lease Agreement, Chandler's entitlement to Leased Water under this Lease

Agreement is detennined to be invalid by a final judgment entered over the opposition of Chandler

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Chandler that portion of the lease payment that the number of years remaining in the lease term at

the time of such determination bears to the total lease tenn. In the event this Lease Agreement

becomes null and void as contemplated by this Subparagraph 8.7, Chandler's entitlement shall be

offered to the Other Cities and CAWeD as provided in Subparagraph 4.12(B) until that water is

fully leased, provided, however the assignment of the entitlement as provided in Subparagraph

4.12(B) must be completed no later than ninety (90) days after the WMA T serves written notice that

this Lease Agreement by a final judgment has been deemed to be null and void; and further

provided, that the Other Cities or CA WCD, as the case may be, accepting the assignment must pay

to the WMA T an amount equal to the amount of money refunded by WMA T to Chandler. If the

assignment to the Other Cities or CA WCD and payment to the WMA T for the assigned entitlement

to Leased Water is not completed within ninety (90) days after the WMA T serves written notice that

this Lease Agreement by a final judgment has been deemed null and void, the Leased Water
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entitlement shall revert back to the WMA T for disposition by the WMA T at its sole discretion,

subject to the requirements of the Act and the Quantification Agreement, including leasing the water

entitlement in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 ApprovaL, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.

8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.l0 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department ofthe Interior
i 849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470
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Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMA T:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941

Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.C.

Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008
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Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.c.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 85211-) 466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-16 i 1
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Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251

Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201
Tempe, Arizona 85281

(d) As to CA WCD:

Central Arizona Water Conservation District
23636 North ih Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or
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application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction ofthis Lease Agreement.

8.l5 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Party Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third party beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third party beneficiaries ofthis Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or
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enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMAT may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMA T shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WHITE MOUNTAIN APACHE TRIBE

BY:~
Ch 1Attest~~

Dated: /-~ -/ '3

Approved as to form:~~~oI~By:
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FOR THE UNITED STATES OF AMRICA

By: ~/Åi~ßrAI/7~
Lower Colorado Region
Bureau of Reclamation

Dated: SËP 1 1 2013

BY:~~
egDirecto

Western Region

Bureau of Indian Affairs

Dated: AUG 23 2013
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FOR THE CITY OF CHALER

By:

Dated:

Approved as to form:

By: &A~'//~~ J"Cj~0
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) ofthe following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tenns of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

lts

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6. i of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assibinment and Assumption Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the paities have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHIBIT 10.1.1C

LEASE AGREEMENT FOR CAP WATER AMONG THE TOWN OF GILBERT,
THE WHITE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this ~ day of Movemkr, 20llis among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

Town of Gilbert, Arizona (hereinafter "Gilbert").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification

Agreement as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Gilbert are entering into this Lease Agreement by which the WMA T will lease to Gilbert a

portion of the WMAT CAP Water in accordance with the WMAT CAP Water Delivery Contract

No.08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title Il, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMAT CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7. i .

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.l "CAP" or "Central Arizona Project" shall mean the reclamation project authorized

and constructed by the United States in accordance with Title II of the Colorado River Basin

Project Act (43 U.S.C.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-term

contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian delivery

priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31, 2107,

that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water as

provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31, 2107,

shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP M&I

Priority Water unless the United States or the State have agreed to firm CAP NIA Priority Water
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with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as provided in

Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP Contract

or CAP Subcontract providing for the delivery of non- Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to the

WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this Lease

Agreement.

3.10 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No. 1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.1 1 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1 720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3. I 3 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CAWCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbeit, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.19 "Gilbert" shall mean the Town of Gilbert, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309( d)(l) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication o.f All Rights To Use Water In The Gila River System and Source, W-L

(c5alt) , W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CAWCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

ofl990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1. of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NlA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1.1 of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMAT CAP Water that is leased

by the WMA T to Gilbert pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (l) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit J 0.1.1 C to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&l Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMA T" shall mean the White Mountain

Apache Tribe, organized under Section i 6 of the Act of June i 8, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30-W0529 between the WMAT and the United States dated ~ov.emL l, ;;~~ copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMA T Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.8 i to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(1) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Gilbert (I) One Hundred Sixty-Two

(I 62) acre-feet per year of its HVID CAP Water and (2) Nine Hundred Ninety-Eight (998) acre-feet

per year of its CAP NIA M&I Equivalent Priority Water and (3) Three Thousand Sixty-Six (3,066)

acre-feet per year of its CAP NIA Priority Water that is not firmed under Section 7. i 7 of the

Quantification Agreement. The Leased Water is subject to the terms and conditions of the WMA T

CAP Water Delivery Contract except as agreed to herein. Gilbert shall not be subject to

amendments to the WMA T CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless Gilbert agrees to such amended terms

in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (l 00) years thereafter. At the WMA T's sole
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Gilbert for WMAT CAP Water upon such tenns and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the tenn of any such separate lease shall not exceed one hundred (l 00) years.

4.3 Gilbert's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Gilbert shall pay to the WMAT a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge

and the CAP NIA Priority Water Lease Charge as hereafter detennined under Subparagraphs

4.3.1.1 and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&J Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Gilbert under this Lease Agreement for HVID CAP Water and CAP NIA

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority Water

Lease Charge shall be determined by dividing the CPI-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP N1A M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as detennined above, by One Thousand One Hundred Sixty (l,l60) acre-
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feet ("AF") to determine the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease

Charge.

4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Gilbert under this Lease Agreement for CAP NIA

Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The CAP

NIA Priority Water Lease Charge shall be detennined by multiplying the ratio by the CAP NIA

Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to detennine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as detennined above, by Three Thousand Sixty-Six (3,066) AF to detennine the CAP NIA Priority

Water Lease Charge.

4.3.1.3. An example showing the manner II which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (l) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NIA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPJ-U available prior to Enforceability Date 240.69
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CPI-U as of October 2008 211.69

Ratio equals (240.69 divided by 211.69) 1.4

Base payment for HVID CAP Water and
CAP NIA M&I Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&I Equivalent Priority Water
Lease Rate (1.4 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NIA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.14 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Gilbert may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Gilbert may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (112) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirty (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently
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issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1%= 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Gilbert would make an initial payment of $500,000. The first annual

installment would be in the principal amount of($l,OOO,OOO x 118 = $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $ i 25,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth

¡0002254000J/00379476.DOCX I J

12



and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 $7,500), for a total payment of($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Gilbert may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Gilbert shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Gilbert's CAP M&I Water Service

Subcontract No. 07-XX-30-W0497, as amended, ("Gilbert's CAP M&l Water Service

Subcontract") except that Gilbert's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Gilbert is entitled to receive water

under this Lease Agreement, but in no event unless and until the water is scheduled for delivery by

Gilbert. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R

Costs" in article 5.1 of Gilbert's CAP M&l Water Service Subcontract. Prior to the date that the

term of this Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT may use the

WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306( e) of the Act,

neither the WMA T nor Gilbert shall be obligated to pay water service capital charges or any other
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charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3,4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMA T's Leased Water to Gilbert through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if,

in the judgment of the Operating Agency or the Secretary, del ivery or schedule of deliveries to

Gilbert would limit deliveries of CAP water to any CAP Contractor, including the WMAT, or

CAP Subcontractor to a degree greater than would direct deliveries to the WMA T at the

CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Gilbert in accordance with water delivery schedules provided by Gilbert to

the United States and the Operating Agency, and the Operating Agency shall inform the WMAT

of the amount of Leased Water delivered in the previous year. The water ordering procedures

contained in aiticle 4.4 of Gilbeits CAP M&I Water Service Subcontract (or any replacement

subcontracts) shall apply to Gilbert's ordering of water under this Lease Agreement. In no event

shall the United States or the Operating Agency be required to deliver to Gilbert under this Lease

Agreement, in anyone month, a total amount of Leased Water greater than eleven percent (11 %)

of Gilbert's annual maximum entitlement under this Lease Agreement; provided, however, that

the United States or the Operating Agency may deliver a greater percentage in any month if such

increased delivery is compatible with the overall delivery of CAP water to other CAP

Contractors and CAP Subcontractors, as determined by the United States and the Operating
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Agency if Gilbeit agrees to accept such increased deliveries.

4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVlD CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMA T CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Gilbert under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&l Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMA T CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Gilbert under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.l of the Quantification Agreement, and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVlD
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CAP Water leased from the WMA T and CAP NIA M&l Equivalent Priority Water leased from

the WMA T shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21%; Tempe, 7.81%. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMA T that is not firmed under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 ofthe Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CA WCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP N1A Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries ofWMAT CAP NIA Priority Water beyond December 31,2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation. Gilbert may use or deliver Leased Water

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP
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Service Area, except for use within Gilbert's water service area when Gilbert's water service area

extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Gilbeit shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that tenn is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Gilbert's CAP M&I Water Service Subcontract,

deliveries of Leased Water to Gilbert and its use by Gilbert shall be subject to the Conditions

Relating to Delivery and Use in article 4.3 of Gilbert's CAP M&I Water Service Subcontract.

During the term of this Lease Agreement, the following subaiticles or articles of Gilbert's CAP

M&l Water Service Subcontract shall apply to Gilbert and to Gilbert's use of water under this Lease

Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6,4.9,5.3,5.4, 5.5, 6.4, 6.6, 6.9, 6.10,

6.11, and 6.13. Gilbert expressly approves and agrees to all the terms presently set out in the CAP

Repayment Contract, or as such tenns may be hereafter amended, and agrees to be bound by the

actions to be taken and the determinations to be made under that CAP Repayment Contract, to the

extent not inconsistent with the express provisions ofthis Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.
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Gilbert waives its right to make a claim against the United States, the Operating Agency, the

WMAT, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Gilbert pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Gilbert, the United States and the Operating Agency.

4.1 i WMAT's Covenants. The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMAT

CAP Water Delivery Contract which are not assumed by Gilbert so that Gilbert's rights and duties

are not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair Gilbert's

rights and duties hereunder;

(C) Not to alter or modify the terms of the WMAT CAP Water Delivery Contract in

such a way as to impair Gilbert's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Gilbert hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WMAT under it.

4.12 Assignment ofInterest in Leased Water.

(A) General. Gilbert may not transfer, assign, sublease or otherwise designate or
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authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.12(A) above, approval is hereby granted by the Secretary and the WMA T to

Gilbert, if Gilbert is not in default of its payment obligations to the WMAT, to assign all or any part

of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any part of its interest in Leased Water

under this Lease Agreement, Gilbert shall offer such interest to all the Other Cities in equal shares.

In the event that any of the Other Cities elects not to take its share of Gilbert's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CAW CD. If CAP NIA Priority Water that is not fiimed under Section 7.17 of the

Quantification Agreement is being made available for assignment, then CAWCD may participate in

equal shares with the Other Cities. Such assignment shall be effective only upon the execution by

the assignor and the assignee of a Voluntary Assignment and Assumption Agreement, the form of

which is attached to this Lease Agreement as Exhibit 4.12 (Exhibit 10.1.1.1A of the Quantification

Agreement). A copy of such Voluntary Assignment and Assumption Agreement shall be provided

to the Operating Agency, the WMAT and the United States.

(C) Recovery of Costs Allowed. Gilbert shall not assign all or any part of its
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interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Gilbert's ability to recover actual future costs, if any, incurred by Gilbeii for

the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Gilbert to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Gilbert's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Gilbert as defined in Subparagraph

6.1 above, the WMAT shall provide written notice ("Notice of Default") to Gilbert and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Gilbert officers specified in Subparagraph 8.1 0 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due
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from Gilbert, which amount shall be the sum of all payments due the WMA T that should have been

paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put Gilbert, the

Other Cities and CA WCD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Gilbert fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may tenninate this Lease

Agreement. If the WMAT terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Gilbert's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Gilbert shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate of ten percent (i 0%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Gilbert shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it wil cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.
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(B) Second Grace Period. In the event that Gilbert has not cured the default within

thirt (30) days following the Notice of Default, Gilbert, any of the Other Cities, CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(10%) calculated from the Due Date. Each of the Other Cities and CAWCD (for CAP NIA Priority

Water that is not firmed under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Gilbert shall, within sixty (60) days of the Notice of Default, give notice to

the Other Cities, CA WCD (for CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement only) and Gilbert that it wil be a curing entity and declare the maximum

amount of water that it wil lease and succeed to the interest of Gilbert.

(C) Third Grace Period. If the Other Cities do not cure Gilbert's default for CAP

NIA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Gilbert to the extent of its

contribution, and Gilbert and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1.1. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the tenns of this Lease

Agreement to the extent of its/their contribution. Gilbert shall be responsible for any proportionate
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remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Gilbert. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Gilbert in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Gilbert fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attched

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Gilbert's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WMA T

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Gilbert, or Gilbert and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Gilbert has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Gilbert to
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sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Gilbert wil be indebted to the WMAT and the

WMA T wil be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in full. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Gilbert's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINA TION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Gilbert may terminate this Lease Agreement at any time by

submitting written notice to the WMA T of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, provided, however, Gilbert must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Gilbert has paid the WMA T at least one-fourth of the
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Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is in-evocable except upon the WMA T's agreement that Gilbert may

withdraw its notice. Gilbert shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Gilbert terminates this Lease Agreement, all sums

paid by Gilbert to the WMA T prior to the date of termination shall remain the property of the

WMA T and shall be non-refundable to Gilbert.

7.2 Voluntary Sun-ender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Gilbert may elect, at

any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Gilbert must

receive the written approval of the WMAT before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Gilbert has paid the

WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this

Lease Agreement. Such notice is irrevocable except upon the WMA T' s agreement that Gilbert

may withdraw its notification. Gilbert shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that will be

sun-endered pursuant to this Subparagraph 7.2 beyond the day for which the last payment is

intended to pay. If Gilbert sun-enders its interest in all or any portion of the Leased Water, all

sums paid by Gilbert to the WMA T for such water prior to the date of surrender shall remain the
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property of the WMA T and shall be non-refundable to Gilbert. All portions of the Lease

Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Gilbert, payment shall be in proportion to the amount of water retained by Gilbert,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the term of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Gilbert shall pay to the WMAT an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Gilbert may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Gilbert's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Gilbert and discuss the

extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.
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8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (1) a date thirty (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Gilbert at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the

event Gilbert rejects this Lease Agreement pursuant to this Subparagraph 8.5, Gilbert shall have no

obligations under this Lease Agreement and Gilbert's entitlement shall be offered to the Other Cities

and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of. the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by the WMAT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Gilbert

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Gilbert's entitlement to Leased Water under this Lease
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Agreement is detel1nined to be invalid by a final judgment entered over the opposition of Gilbert

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Gilbert that portion of the lease payment that the number of years remaining in the lease term at the

time of such determination bears to the total lease term. In the event this Lease Agreement becomes

null and void as contemplated by this Subparagraph 8.7, Gilbert's entitlement shall be offered to the

Other Cities and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased,

provided, however the assignment of the entitlement as provided in Subparagraph 4.12(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CA WCD, as the case may be, accepting the assignment must pay to the WMA Tan

amount equal to the amount of money refunded by WMA T to Gilbert. If the assignment to the

Other Cities or CAW CD and payment to the WMAT for the assigned entitlement to Leased Water

is not completed within ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed null and void, the Leased Water entitlement shall

revert back to the WMA T for disposition by the WMA T at its sole discretion, subject to the

requirements of the Act and the Quantification Agreement, including leasing the water entitlement

in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.
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8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the offcer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department ofthe Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director

Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMA T:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 8594l
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Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2JlO
Whiteriver, AZ 8594 i

(c) As to the Cities:

Avondale City Manager
i 1465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
501 East Thomas Road
Phoenix, AZ 85012
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Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 85211-1466

Peoria City Manager
840 i West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251

Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 85251
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Tempe City Manager
3 I East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201
Tempe, Arizona 85281

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North 7th Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paraf,lTaph and
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Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8. i 6 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Party Beneficiaries. With the exception of the Other Cities and CAW CD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8. i 8 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event oflitigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pay. The WMAT may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMA T shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WIDTE MOUNTAIN APACHE TRIBE

BY:~
ChairmanAttest~

Dated: / - ¿,-/:f

Approved as to form:By: ;p~~\
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FOR THE UNITED STATES OF AMRICA

By c:/fp¿

Dated:

Regional Director
Lower Colorado Region
Bureau of Reclamation

SEP 11 2013

By: ~

Dated:

Ae=@
Regional Director
Western Region
Bureau of Indian Affairs

AUG 2 3 2013
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FOR THE TOWN OF GILBERT

By: s:~~
Mayor, Town of Gilbert

Dated: A L \ 'P (t3AtteS('~¿~
Town Clerk

APprov~
By:

Town Attorney
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantifcation Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.

¡0002254 OOOlf00379476 DOCX I)

3



IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to fonn:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_.
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B ofthe Quantifcation Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VAUJABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be

¡0002254.0001I00379476.DOCX I)

5



responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 ofthe Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose ofthis Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_

(0002254.0001100379476.DOCX I )

8



EXHIBIT IO.I.ID



EXHIBIT 10.1.tD

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF GLENDALE,
THE WIDTE MOUNT AIN APACHE TRIBE, AND THE

UNITED STATES

I. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this g day of M f) v.em1.e(, 20 ibis among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMAT") and the

City of Glendale, Arizona (hereinafter "Glendale").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMAT

and Glendale are entering into this Lease Agreement by which the WMAT will lease to Glendale a

portion of the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No.08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

llI-291, Title II, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMA T CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

.
River Basin Project Act (43 U.S.c.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&l Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 3 i,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1 .2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06- W -245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as thatterm is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CAWCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.19 "Glendale" shall mean the City of Glendale, an Arizona Municipal Corporation,

its predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Depaiiment of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309(d)(l) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-1

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CAWCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparabrraph 4.3.1. of this Lease Agreement.

(0002254.0001/003795J9.DOCX I ì

5



3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMA T to Glendale pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3 .28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Paliies" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.1.1 D to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&l Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the temi

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT" shall mean the White Mountain

Apache Tribe, organized under Section i 6 of the Act of June 18, i 934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

i~ be I ~Ol.;
30-W0529 between the WMAT and the United States dated ii oV.im r I ' a copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, i 871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration ofthe mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMA T hereby leases to Glendale (l) Ninety-One (91) acre-

feet per year of its HVID CAP Water and (2) Five Hundred Fifty Eight (558) acre-feet per year of

its CAP NIA M&I Equivalent Priority Water and (3) One Thousand Seven Hundred Fourteen

(1,714) acre-feet per year of its CAP NIA Priority Water that is not finned under Section 7.17 of the

Quantification Agreement. The Leased Water is subject to the terms and conditions of the WMA T

CAP Water Delivery Contract except as agreed to herein. Glendale shall not be subject to

amendments to the WMA T CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless Glendale agrees to such amended

terms in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (100) years thereafter. At the WMA T' s sole
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Glendale for WMA T CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (i 00) years.

4.3 Glendale's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Glendale shall pay to the WMAT a one-time Total Water Lease Charge

which is equal to the sum of the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease

Charge and the CAP NIA Priority Water Lease Charge as hereafter determined under

Subparagraphs 4.3.1. and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Glendale under this Lease Agreement for HVID CAP Water and CAP

NIA M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&l Equivalent Priority

Water Lease Charge shall be determined by dividing the CPI-U most recently published and

available prior to the Enforceability Date by the CPI-U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as detennined above by the

HVID CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand

Five Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by Six Hundred Fort-Nine (649) acre-feet ("AF")
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to detennine the HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge.

4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Glendale under this Lease Agreement for CAP

NIA Priority Water that is not finned under Section 7.17 of the Quantification Agreement. The

CAP NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP

NIA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by One Thousand Seven Hundred Fourteen (1,714) AF to detennine the CAP

NIA Priority Water Lease Charge.

4.3.1.3. An example showing the manner II which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (l) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPi-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October i, 2008 is

211.69; and (5) the HVID CAP Water and CAP NIA M&l Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPi-U available prior to Enforceability Date

CPI-U as of October 2008

240.69

211.69
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Ratio equals (240.69 divided by 21 1.69) 1.14

Base payment for HVID CAP Water and
CAP NIA M&l Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&I Equivalent Priority Water
Lease Rate (I .14 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NlA Priority Water (non-finned) $2,074.00

CAP NIA Priority Water Lease Rate (I. i 4 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00):= $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Glendale may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Glendale may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirty (30) days after the date that the tenn

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the tenn begins. Each such payment shall be one-eighth (i /8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate detennined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.
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Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Glendale would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of $125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth

and final annual installment would be in the principal amount of $125,000 plus
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interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of ($125,000 + 7,500 =

$132,500J.

4.3.3 Under the payment option set forth in Subparagraph 4.3 .2.1 without any prepayment

penalty, Glendale may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Glendale shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Glendale's CAP M&I Water Service

Subcontract No. 07-XX-30-W0493, as amended, ("Glendale's CAP M&1 Water Service

Subcontract") except that Glendale's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Glendale is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Glendale. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are

described as "OM&R Costs" in article 5.1 of Glendale's CAP M&I Water Service Subcontract.

Prior to the date that the term of this Lease Agreement (as described in Subparagraph 4.2) begins,

the WMA T may use the WMAT CAP Water in accordance with the WMA T CAP Water Delivery

Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Glendale shall be obligated to pay water service capital charges or any other
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charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMA T' s Leased Water to Glendale through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries if, in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Glendale would limit deliveries of CAP water to any CAP Contractor, including the

WMA T, or CAP Subcontractor to a degree greater than would direct deliveries to the WMA T at

the CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Glendale in accordance with water delivery schedules provided by Glendale

to the United States and the Operating Agency, and the Operating Agency shall inform the

WMAT of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Glendale's CAP M&I Water Service Subcontract (or any

replacement subcontracts) shall apply to Glendale's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

Glendale under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (11 %) of Glendale's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a

greater percentage in any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP Contractors and CAP Subcontractors, as deteimined by the
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United States and the Operating Agency if Glendale agrees to accept such increased deliveries.

4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.l and 7.16.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMA T CAP Water Delivery Contract, Section 4 of Amendment NO.2 ofthe

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Glendale under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Glendale under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVlD
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CAP Water leased from the WMA T and CAP NIA M&I Equivalent Priority Water leased from

the WMAT shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31 %; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21%; Tempe, 7.81%. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMA T that is not firmed under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMA T according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CAWCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6. i, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMAT CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMA T CAP NIA Priority Water beyond December 31, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation. Glendale may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP
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Service Area, except for use within Glendale's water service area when Glendale's water service

area extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Glendale shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement, including exchanges of the Leased Water for other types of water, and

groundwater recharge as that tenn is defined in the CAP Repayment Contract. Except to the extent

that this Lease Agreement conflicts with the terms of Glendale's CAP M&I Water Service

Subcontract, deliveries of Leased Water to Glendale and its use by Glendale shall be subject to the

Conditions Relating to Delivery and Use in article 4.3 of Glendale's CAP M&I Water Service

Subcontract. During the term of this Lease Agreement, the following subarticles or articles of

Glendale's CAP M&I Water Service Subcontract shall apply to Glendale and to Glendale's use of

water under this Lease Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9, 5.3, 5.4,

5.5, 6.4, 6.6, 6.9, 6.10, 6.11, and 6.13. Glendale expressly approves and agrees to all the terms

presently set out in the CAP Repayment Contract, or as such terms may be hereafter amended, and

agrees to be bound by the actions to be taken and the determinations to be made under that CAP

Repayment Contract, to the extent not inconsistent with the express provisions of this Lease

Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no
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obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Glendale waives its right to make a claim against the United States, the Operating Agency, the

WMAT, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Glendale pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Glendale, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMATagrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMA T

CAP Water Delivery Contract which are not assumed by Glendale so that Glendale's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair

Glendale's rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Glendale's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Glendale hereunder; and

(D) Not to terminate or cancel the WMAT CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification ofthe rights and obligations of the WMAT under it.
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4.12 Assignment ofInterest in Leased Water.

(A) General. Glendale may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.1 2(A) above, approval is hereby granted by the Secretary and the WMA T to

Glendale, if Glendale is not in default of its payment obligations to the WMA T, to assign all or any

part of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities,

or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the

boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Glendale shall offer such interest to all the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Glendale's

assignment, the water shall then be offered to all of the remaining Other Cities in equal shares until

the full amount of the water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID

CAP Water leased from the WMAT and available for assignment is declined by all of the Other

Cities, such interest may be assif,'1ed to CA WCD. If CAP NIA Priority Water that is not firmed

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignment shall be effective

only upon the execution by the assignor and the assignee of a Voluntary Assignment and

Assumption Agreement, the fonn of which is attched to this Lease Agreement as Exhibit 4.12

(Exhibit 10.1.1. A of the Quantification Agreement). A copy of such Voluntary Assignment and
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Assumption Agreement shall be provided to the Operating Agency, the WMA T and the United

States.

(C) Recovery of Costs Allowed. Glendale shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the pOltion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Glendale's ability to recover actual future costs, if any, incurred by Glendale

for the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305(d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Glendale to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Glendale's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Glendale as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Glendale and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the
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default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Glendale offcers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Glendale, which amount shall be the sum of all payments due the WMA T that should have

been paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put

Glendale, the Other Cities and CAWCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness ofthe Notice of Default.

6.3 Remedies for Failure to Pay. If Glendale fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may tenninate this Lease

Agreement. If the WMAT terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Glendale's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Glendale shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate of ten percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Glendale shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it will cure the
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default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part ofthe Default Amount and interest thereupon shall accrue

in accordance with this provision.

(B) Second Grace Period. In the event that Glendale has not cured the default within

thirty (30) days following the Notice of Default, Glendale, any of the Other Cities, CAWeD (for

CAP NIA Priority Water that is not firmed under Section 7.l7 of the Quantification Agreement

only) and/or any combination thereof, may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMAT together with interest on the Default Amount accrued at the annual rate of

ten percent (10%) calculated from the Due Date. Each of the Other Cities and CAW CD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Glendale shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NIA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement only) and Glendale that it will be a curing entity and

declare the maximum amount of water that it wil lease and succeed to the interest of Glendale.

(C) Third Grace Period. If the Other Cities do not cure Glendale's default for CAP

NIA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end ofthe Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Glendale to the extent of its

contribution, and Glendale and each curing entity shall execute an Assignment and Assumption
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Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1.1. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Glendale shall be responsible for any

proportionate remainder of any Default amount not cured by the Other Cities or CA WCD pursuant

to Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall

be provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Glendale. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Glendale in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Glendale fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the fonn of which is attched

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Glendale's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WMA T

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Glendale, or Glendale and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing
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entities have signed all necessary Assignment and Assumption Agreements, but Glendale has either

failed or refused to sign such a/:lTeement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Glendale to

sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Glendale will be indebted to the WMAT and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMAT incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Glendale's obligations

under Subparagraph 4.3 ofthis Lease Agreement.

7.0 TERMINATION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Glendale may terminate this Lease Agreement at any time

by submitting written notice to the WMA T of its decision to terminate at least one year prior to
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the date that it intends the Lease Agreement to be terminated, provided, however, Glendale must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Glendale has paid the WMAT at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T' s agreement that Glendale may

withdraw its notice. Glendale shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Glendale terminates this Lease Agreement, all

sums paid by Glendale to the WMAT prior to the date of termination shall remain the property of

the WMA T and shall be non-refundable to Glendale.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Glendale may elect,

at any time during the terni of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Glendale

must receive the written approval of the WMAT before it may surrender any portion of its

interest under this Lease Agreement pursuant to this Subparagraph 7.2 unless Glendale has paid

the WMA T at least one- fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of

this Lease Agreement. Such notice is irrevocable except upon the WMAT's agreement that

Glendale may withdraw its notification. Glendale shall continue to make all payments required

of this Lease Agreement during that one year period of time and shall not use any Leased Water
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that will be surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last

payment is intended to pay. If Glendale surrenders its interest in all or any portion of the Leased

Water, all sums paid by Glendale to the WMA T for such water prior to the date of surrender

shall remain the property of the WMA T and shall be non-refundable to Glendale. All portions of

the Lease Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Glendale, payment shall be in proportion to the amount of water retained by

Glendale, charged at the per acre-foot charge, including applicable interest, for Leased Water as

calculated pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the

tenn of this Lease Agreement. At the time of the surrender of Leased Water pursuant to this

Subparagraph 7.2, Glendale shall pay to the WMAT an amount equal to three percent (3%) of

the principal payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Glendale may renegotiate this Lease Agreement at any time during its term, as

provided in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Glendale's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Glendale and discuss
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the extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the occunence

of the last of the following events: (I) a date thirty (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Glendale at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event Glendale rejects this Lease Agreement pursuant to this Subparagraph 8.5, Glendale shall have

no obligations under this Lease Agreement and Glendale's entitlement shall be offered to the Other

Cities and CAWCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by the WMAT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMA T and Glendale

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.
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8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Glendale's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of Glendale

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Glendale that portion of the lease payment that the number of years remaining in the lease term at

the time of such determination bears to the total lease term. In the event this Lease Agreement

becomes null and void as contemplated by this Subparagraph 8.7, Glendale's entitlement shall be

offered to the Other Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is

fully leased, provided, however the assignment of the entitlement as provided in Subparagraph

4. i 2(B) must be completed no later than ninety (90) days after the WMA T serves written notice that

this Lease Agreement by a final judgment has been deemed to be null and void; and further

provided, that the Other Cities or CA WCD, as the case may be, accepting the assignment must pay

to the WMA T an amount equal to the amount of money refunded by WMA T to Glendale. If the

assignment to the Other Cities or CA WCD and payment to the WMA T for the assigned entitlement

to Leased Water is not completed within ninety (90) days after the WMA T serves written notice that

this Lease Agreement by a final judgment has been deemed null and void, the Leased Water

entitlement shall revert back to the WMA T for disposition by the WMA T at its sole discretion,

subject to the requirements of the Act and the Quantification Agreement, including leasing the water

entitlement in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease
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Agreement.

8.9 Counterpaits. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the offcer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director

Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director

Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005
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(b) As to the WMAT:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 8594l

Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attomey
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.c.

Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296
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Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
50 I East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211 -1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 8521 l-1466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251
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Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201
Tempe, Arizona 85281

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North 7th Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.
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8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.l7 Third Part Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and
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expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8. i 9 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMAT may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMAT shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WHITE MOUNT AIN APACHE TRIBE

BY:~ ~__'
Attest~~
Dated: ¿p /" h 4 /d 6'/3~(
Approved as to form:

By: M6-att ~~ ,
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FOR THE UNITED STATES OF AMRICA

By:

Dated:

By:

Dated:

~~
Regional Directo

Lower Colorado Region
Bureau of Reclamation

SEP 1 1 2013

4:-~
Regional Director

Western Region
Bureau of Indian Affairs

AUG Z 3 2013
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FOR

~
By:

fU )013

f_~f-
Approved as to fO,rin: ~~

CJ ?y------"'.~"''' . .-l (By: ,~.c.~,
City Attorney
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement isexecuted pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_.

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _percent L %) equals_
acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Part, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHffIT 10.1.1E

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF MESA,
THE WHTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this lS l. day of )1 uvemh.ar,20iiis among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Mesa, Arizona (hereinafter "Mesa").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.3l herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Mesa are entering into this Lease Agreement by which the WMAT wil lease to Mesa a portion

of the WMAT CAP Water in accordance with the WMAT CAP Water Delivery Contract No. 08-

XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

l11-29l, Title II, 124 Stat. 3064, 3073 (20 i 0) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMA T CAP Water Delivery Contract, which authorizes the WMA T to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 etseq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&l Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1 .2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06- W -245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through CD); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3 .19 "Mesa" shall mean the City of Mesa, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30- W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&l Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1.1 of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMA T to Mesa pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (l) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 1 O.l.l E to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&I Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMA T" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

. 11 b I '21~30-W0529 between the WMAT and the United States dated ~t)V.e ,e( i ,a copy of

which is attached to the Quantification Agreement as Exhibit 7.l; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.8 I to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Mesa (1) One Hundred Twenty-One

(121) acre-feet per year of its HVID CAP Water and (2) Seven Hundred Forty-Five (745) acre-feet

per year of its CAP NIA M&I Equivalent Priority Water and (3) Two Thousand Two Hundred

Ninety-One (2,291) acre-feet per year of its CAP NIA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement. The Leased Water is subject to the terms and

conditions of the WMA T CAP Water Delivery Contract except as agreed to herein. Mesa shall not

be subject to amendments to the WMA T CAP Delivery Contract subsequent to the execution of this

Lease Agreement that adversely affect this Lease Agreement unless Mesa agrees to such amended

terms in writing.

4.2 Tenn of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (l00) years thereafter. At the WMA T' s sole
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Mesa for WMAT CAP Water upon such terms and conditions as may be negotiated

at that time either during the term of this Lease Agreement or thereafter, provided however, that the

term of any such separate lease shall not exceed one hundred (100) years.

4.3 Mesa's Consideration During Initial Tel1n of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the tel1TI of

the Lease Agreement, Mesa shall pay to the WMAT a one-time Total Water Lease Charge which is

equal to the sum of the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

and the CAP NIA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1.1 and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Mesa under this Lease Agreement for HVID CAP Water and CAP NIA

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority Water

Lease Charge shall be detennined by dividing the CPI-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NIA M&l Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NIA M&l Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by Eight Hundred Sixty-Six (866) acre-feet ("AF")
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to determine the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge.

4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP NlA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Mesa under this Lease Agreement for CAP NIA

Priority Water that is not finned under Section 7.17 of the Quantification Agreement. The CAP

NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP NIA

Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by Two Thousand Two Hundred Ninety-One (2,291) AF to detennine the

CAP NlA Priority Water Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (l) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NlA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPI-U as of October 2008

240.69

211.69
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Ratio equals (240.69 divided by 211.69) 1.4

Base payment for HVID CAP Water and
CAP NIA M&I Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&l Equivalent Priority Water
Lease Rate (1.14 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NIA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.4 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Mesa may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Mesa may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirty (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the tenn begins. Each such payment shall be one-eighth (l/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (I %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.
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Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % == 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Mesa would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($l ,000,000 x 1/8 == $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 == $500,000) in the

amount of ($500,000 x .06 == $30,000), for a total payment of ($l25,000 +

$30,000 == $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 == $375,000) in the amount of ($375,000 x .06 == $22,500), for a total

payment of ($125,000 + $22,500 == $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 == $250,000) in the amount of ($250,000 x .06 ==

$15,000), for a total payment of ($125,000 + $15,000 == $140,000). The fourth

and final annual installment would be in the principal amount of $125,000 plus
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interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of ($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 withoLlt any prepayment

penalty, Mesa may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Mesa shall pay all

CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.l of Mesa's CAP M&l Water Service

Subcontract No. 07-XX-30-W0501, as amended, ("Mesa's CAP M&I Water Service Subcontract")

except that Mesa's obligation to pay such CAP Fixed OM&R Charges and CAP Pumping Energy

Charges shall not begin earlier than the date that Mesa is entitled to receive water under this Lease

Agreement, but in no event unless and until the water is scheduled for delivery by Mesa. CAP

Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R Costs" in

article 5.1 of Mesa's CAP M&I Water Service Subcontract. Prior to the date that the term of this

Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT may use the WMAT CAP

Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Mesa shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,
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and 4.12, and Paragraph 6.0 ofthis Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMA T's Leased Water to Mesa through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if, in

the judgment of the Operating Agency or the Secretary, delivery or schedule of deliveries to Mesa

would limit deliveries of CAP water to any CAP Contractor, including the WMA T, or CAP

Subcontractor to a degree greater than would direct deliveries to the WMAT at the CAP/SRP

Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP System to SRP's

water delivery system. The United States or the Operating Agency shall deliver the Leased Water

to Mesa in accordance with water delivery schedules provided by Mesa to the United States and the

Operating Agency, and the Operating Agency shall inform the WMAT of the amount of Leased

Water delivered in the previous year. The water ordering procedures contained in article 4.4 of

Mesa's CAP M&I Water Service Subcontract (or any replacement subcontracts) shall apply to

Mesa's ordering of water under this Lease Agreement. In no event shall the United States or the

Operating Agency be required to deliver to Mesa under this Lease Agreement, in anyone month, a

total amount of Leased Water greater than eleven percent (II %) of Mesa's annual maximum

entitlement under this Lease Agreement; provided, however, that the United States or the Operating

Agency may deliver a greater percentage in any month if such increased delivery is compatible with

the overall delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined

by the United States and the Operating Agency if Mesa agrees to accept such increased deliveries.
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4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Mesa under this Lease Agreement, if required to be firmed

under the Quantification Agreement or other future agreement, shall be reduced by the same

percentage by which water available for delivery as CAP M&I Priority Water is reduced in that

Year in accordance with Subparagraph 7 .J7 of the Quantification Agreement and as provided in

Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30, 2007, and as

provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced as provided

in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority Water that is not

firmed under Subparagraph 7.17 of the Quantification Agreement available to Mesa under this

Lease Agreement shall be reduced by the same percentage by which water available for delivery

as CAP NIA Priority Water is reduced in that year in accordance with Subparagraph 7.16.1 of

the Quantification Agreement and as provided in subsection 5.8 of the WMA T CAP Water

Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVID CAP Water leased from

the WMA T and CAP NIA M&I Equivalent Priority Water leased from the WMAT shall be
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shared among the Leasing Cities (as that term is defined in Subparagraph 2.48 of the

Quantification Agreement) according to the actual percentages leased, which initially are:

Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31 %; Glendale, 7.44%; Mesa, 9.93%; Peoria,

4.06%; Phoenix, 40.21%; Tempe, 7.81%. Subject to Subparagraph 4.12, any shortage of CAP

NIA Priority Water leased from WMA T that is not firmed under Section 7.17 of the Quantification

Agreement shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP NIA Priority

Water from the WMA T according to the actual percentages leased, which initially are:

Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CAWCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMA T CAP NIA Priority Water beyond December 31, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation. Mesa may use or deliver Leased Water

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Mesa's water service area when Mesa's water service area
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extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Mesa shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that tenn is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Mesa's CAP M&I Water Service Subcontract,

deliveries of Leased Water to Mesa and its use by Mesa shall be subject to the Conditions Relating

to Delivery and Use in article 4.3 of Mesa's CAP M&I Water Service Subcontract. During the term

of this Lease Agreement, the following subarticles or articles of Mesa's CAP M&I Water Service

Subcontract shall apply to Mesa and to Mesa's use of water under this Lease Agreement:

subarticles 4.5( c), 4.5(d), and 5.2(d); articles 4.6, 4.9, 5.3, 5.4, 5.5, 6.4, 6.6, 6.9, 6.10,6.11, and 6.13.

Mesa expressly approves and agrees to all the terms presently set out in the CAP Repayment

Contract, or as such terms may be hereafter amended, and agrees to be bound by the actions to be

taken and the detenninations to be made under that CAP Repayment Contract, to the extent not

inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or fumish water treatment facilities to maintain or better the quality of water.

Mesa waives its right to make a claim against the United States, the Operating Agency, the WMA T,
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other lessee(s), or CAP Subcontractor(s) because of changes II water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Mesa pursuant to the

provisions of this Lease Agreement shall be delivered at tumouts on the CAP System or such other

points that may be agreed upon by Mesa, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMATagrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMA T

CAP Water Delivery Contract which are not assumed by Mesa so that Mesa's rights and duties are

not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair Mesa's

rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Mesa's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Mesa hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WMA T under it.

4.12 Assignment oflnterest in Leased Water.

(A) General. Mesa may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of
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the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.12(A) above, approval is hereby granted by the Secretary and the WMA T to Mesa,

if Mesa is not in default of its payment obligations to the WMA T, to assign all or any part of its

interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CAWCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any part of its interest in Leased Water

under this Lease Agreement, Mesa shall offer such interest to all the Other Cities in equal shares. In

the event that any of the Other Cities elects not to take its share of Mesa's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CAW CD. If CAP NIA Priority Water that is not firmed under Section 7. i 7 of the

Quantification Agreement is being made available for assignment, then CA WCD may participate in

equal shares with the Other Cities. Such assignment shall be effective only upon the execution by

the assignor and the assibrnee of a Voluntary Assignment and Assumption Agreement, the form of

which is attached to this Lease Agreement as Exhibit 4.12 (Exhibit i 0.1.1.1 A of the Quantification

Agreement). A copy of such Voluntary Assignment and Assumption Agreement shall be provided

to the Operating Agency, the WMAT and the United States.

(C) Recovery of Costs Allowed. Mesa shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease
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Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Mesa's ability to recover actual future costs, if any, incurred by Mesa for the

transporttion, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Mesa to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Mesa's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Mesa as defined in Subparagraph 6.1

above, the WMAT shall provide written notice ("Notice of Default") to Mesa and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Mesa offcers specified in Subparagraph 8.1 0 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Mesa, which amount shall be the sum of all payments due the WMA T that should have been
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paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put Mesa, the

Other Cities and CA WCD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness ofthe Notice of Default.

6.3 Remedies for Failure to Pay. If Mesa fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may terminate this Lease

Agreement. If the WMAT terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Mesa's Non-payment. After Notice of Default, the default may be cured

as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Mesa shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate of ten percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Mesa shall provide

written notice to the Other Cities and CA WCD declaring its intent whether it will cure the default,

provided that all payments becoming due during the First Grace Period shall be automatically added

to and become a part of the Default Amount and interest thereupon shall accrue in accordance with

this provision.
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(B) Second Grace Period. In the event that Mesa has not cured the default within

thirt (30) days following the Notice of Default, Mesa, any of the Other Cities, CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(l 0%) calculated from the Due Date. Each of the Other Cities and CA WCD (for CAP NIA Priority

Water that is not firmed under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Mesa shall, within sixty (60) days of the Notice of Default, give notice to

the Other Cities, CA WCD (for CAP NIA Priority Water that is not finned under Section 7.17 of the

Quantification Agreement only) and Mesa that it wil be a curing entity and declare the maximum

amount of water that it wil lease and succeed to the interest of Mesa.

(C) Third Grace Period. If the Other Cities do not cure Mesa's default for CAP NIA

M&l Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period, then

CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Mesa to the extent of its

contribution, and Mesa and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1. i. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Mesa shall be responsible for any proportionate
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remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMAT and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Mesa. If the

curing entities collectively request more water than what is available for assignment and assumption

under this Subparagraph, such curing entities shall succeed to the interest of Mesa in equal shares

("Equal Share Amount"); provided, however, if any of the curing entities requests less water than its

Equal Share Amount, then the difference between that curing entity's Equal Share Amount and the

amount it requested shall be divided among the other curing entities in equal shares.

If Mesa fails to cure its default within the time-period set forth in Subparagraphs 6.4(B) and

(C) it shall execute an Assignment and Assumption Agreement, the fonn of which is attached hereto

as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured by the

end of the Third Grace Period, Mesa's right to Leased Water that has not been assigned pursuant to

Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WMA T shall be

entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata for that

portion that has not been cured as provided for herein. If Mesa, or Mesa and any combination of the

Other Cities, and CA WCD have arranged to cure the default and the curing entities have signed all

necessary Assignment and Assumption Agreements, but Mesa has either failed or refused to sign

such agreement(s) before the end of the Third Grace Period, the Assignment and Assumption

Agreements(s) shall be self-executing without the need for Mesa to sign an Assignment and

Assumption Agreement, the form of which is attched hereto as Exhibit 6.4. A cure effected
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pursuant to this Subparagraph shall constitute full performance of such default payment obligation

to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Mesa will be indebted to the WMAT and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3 %) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMAT incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Mesa's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINA TION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Mesa may terminate this Lease Agreement at any time by

submitting written notice to the WMA T of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, provided, however, Mesa must receive

the written approval of the WMA T before it may terminate this Lease Agreement pursuant to

this Subparagraph 7. i unless Mesa has paid the WMAT at least one-fourth of the Total Water

Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease Agreement.
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Such notice is inevocable except upon the WMA T's agreement that Mesa may withdraw its

notice. Mesa shall continue to make all payments required by this Lease Agreement during that

one-year period and shall not use any Leased Water beyond the day for which the last payment is

intended to pay. If Mesa terminates this Lease Agreement, all sums paid by Mesa to the WMA T

prior to the date of termination shall remain the property of the WMA T and shall be non-

refundable to Mesa.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Mesa may elect, at

any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMAT of its decision to surrender such interest

at least one year prior to the time that it intends to sunender its interest. However, Mesa must

receive the written approval of the WMA T before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Mesa has paid the WMAT

at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMAT's agreement that Mesa may

withdraw its notification. Mesa shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that will be

surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last payment is

intended to pay. If Mesa surrenders its interest in all or any portion of the Leased Water, all

sums paid by Mesa to the WMA T for such water prior to the date of surrender shall remain the

property of the WMA T and shall be non-refundable to Mesa. All portions of the Lease
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Agreement shall remain 11 effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Mesa, payment shall be in proportion to the amount of water retained by Mesa,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the term of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Mesa shall pay to the WMAT an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMAT and Mesa may renegotiate this Lease Agreement at any time during its term, as provided in

and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Mesa's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Mesa and discuss the

extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (1) a date thirty (30) days after the Enforceability Date; or (2) the
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execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date Mesa

at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the event

Mesa rejects this Lease Agreement pursuant to this Subparagraph 8.5, Mesa shall have no

obligations under this Lease Agreement and Mesa's entitlement shall be offered to the Other Cities

and CAWCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.l2(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMA T

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the OCCUlTence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Mesa

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Mesa's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of Mesa with

the result that the Lease Agreement is deemed null and void, the WMA T shall refund to Mesa that
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portion of the lease payment that the number of years remaining in the lease term at the time of such

detennination bears to the total lease term. In the event this Lease Agreement becomes null and

void as contemplated by this Subparagraph 8.7, Mesa's entitlement shall be offered to the Other

Cities and CAW CD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the WMA T serves written notice that this Lease Agreement by a

final judgment has been deemed to be null and void; and fUliher provided, that the Other Cities or

CA WCD, as the case may be, accepting the assignment must pay to the WMAT an amount equal to

the amount of money refunded by WMA T to Mesa. Lf the assignment to the Other Cities or

CA WCD and payment to the WMA T for the assigned entitlement to Leased Water is not completed

within ninety (90) days after the WMA T serves written notice that this Lease Agreement by a final

judgment has been deemed null and void, the Leased Water entitlement shall revert back to the

WMA T for disposition by the WMA T at its sole discretion, subject to the requirements of the Act

and the Quantification Agreement, including leasing the water entitlement in accordance with the

provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.

8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.
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8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director

Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director

Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMA T:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150

Whiteriver, Arizona 85941

Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

10002254.000J/00379530.DOCX I)

29



Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.

Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301
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Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 8521 1- 1 466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003- 16 I 1

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251

Scottsdale City Attorney
3939 Noith Drinkwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
2l E. 6th St., Suite 201

Tempe, Arizona 85281
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(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North ih Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the tenns or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions ofthis Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8. i 5 Successors and Assigns. Each of the tenns and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.
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8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Party Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no infonnation exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMAT may

enforce by the remedy of specific perfonnance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMAT shall
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not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WHTE MOUNTAIN APACHE TRIBE

BY~~
Ll ~ c= á_'Attest~~

Dated: dY &7§h?"/3
7

Approved as to form:.. ~ #

By: '72~c:~\
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FOR THE UNITED STATES OF AMRICA

By: C~n¿#=64
Regional Director
Lower Colorado Region
Bureau of Reclamation

Dated: SEP 11 2013

By: A~..eglOna ¡rector
Western Region
Bureau oflndian Affairs

Dated: AUG 2 3 2013
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FOR THE CITY OF MESA
.i

By:

Ma, Ci of Me a
City Manager

Dated: l /36/13

Attest:~~
.1+ttYCity Clerk

Approved as to fonn:

By: ~~City~
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion ofthe Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the pai1ies hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 ofthe Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B ofthe Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Para~raph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tenns of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6. i of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph i 0.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHffIT 10.1.1F

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF PEORIA,
THE WHTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made thislsf- day of ~ov'@iYb.e, 201b is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Peoria, Arizona (hereinafter "Peoria").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMAT

and Peoria are entering into this Lease Agreement by which the WMA T wil lease to Peoria a

portion of the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No.08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title II, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attached as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMA T CAP Water Delivery Contract, which authorizes the WMA T to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITJONS

The following tenns when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&J Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NIA Priority Water firmed with priority equivalent to CAP M&J Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 3 i,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&J Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non- Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.J 4 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3.19 "Peoria" shall mean the City of Peoria, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 == 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309(d)(l) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication o.f All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CAWCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title iV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&l

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMA T to Peoria pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3 .28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Mesa, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit) O.I.l F to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&I Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT" shall mean the White Mountain

Apache Tribe, organized under Section l6 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.c. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shÎ~l mean: (A) Contract No. 08-XX-

30-\\70529 between the WMAT and the United States dated V ov.ernbeí 1, :i~~a copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 187 i, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration ofthe mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Peoria (l) Fort-Nine (49) acre-feet

per year of its HVID CAP Water and (2) Three Hundred Five (305) acre-feet per year of its CAP

NIA M&I Equivalent Priority Water and (3) Nine Hundred Thirty-Five (935) acre-feet per year of

its CAP NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement.

The Leased Water is subject to the terms and conditions of the WMA T CAP Water Delivery

Contract except as agreed to herein. Peoria shall not be subject to amendments to the WMA T CAP

Delivery Contract subsequent to the execution of this Lease Agreement that adversely affect this

Lease Agreement unless Peoria agrees to such amended terms in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (l00) years thereafter. At the WMA T's sole

discretion and with the approval of the Secretary, the WMA T may enter into a separate lease
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agreement with Peoria for WMA T CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (l00) years.

4.3 Peoria's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Peoria shall pay to the WMAT a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

and the CAP NIA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1. and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMAT by Peoria under this Lease Agreement for HVID CAP Water and CAP NlA

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority Water

Lease Charge shall be determined by dividing the CPI-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by Three Hundred Fifty-Four (354) acre-feet

("AF") to determine the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge.
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4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Peoria under this Lease Agreement for CAP NlA

Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The CAP

NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP NIA

Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by Nine Hundred Thirty-Five (935) AF to determine the CAP NIA Priority

Water Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is L,OOO AF per year; (3) the most recently published CPI-O

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October i, 2008 is

211.69; and (5) the HVID CAP Water and CAP NIA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-O available prior to Enforceability Date

CPI-O as of October 2008

Ratio equals (240.69 divided by 21l.69)

240.69

211.69

1.4
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Base payment for HVID CAP Water and
CAP NIA M&I Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&I Equivalent Priority Water
Lease Rate (1.4 x $2,550.00) $2,907.00

HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge

($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NIA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.14 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the tenn begins, the Parties shall select a comparable index.

4.3.2 Peoria may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Peoria may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirty (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (118)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.
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An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Peoria would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 118 = $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 _

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$l25,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth

and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the
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amount of ($125,000 x .06:: $7,500), for a total payment of ($125,000 + 7,500 ::

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Peoria may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Peoria shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Peoria's CAP M&I Water Service

Subcontract No. 07-XX-30-W0081, as amended, ("Peoria's CAP M&I Water Service Subcontract")

except that Peoria's obligation to pay such CAP Fixed OM&R Charges and CAP Pumping Energy

Charges shall not begin earlier than the date that Peoria is entitled to receive water under this Lease

Agreement, but in no event unless and until the water is scheduled for delivery by Peoria. CAP

Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R Costs" in

article 5.1 of Peoria's CAP M&I Water Service Subcontract. Prior to the date that the tenn of this

Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT may use the WMAT CAP

Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Peoria shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.
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4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMA T' s Leased Water to Peoria through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if,

in the judgment of the Operating Agency or the Secretary, delivery or schedule of deliveries to

Peoria would limit deliveries of CAP water to any CAP Contractor, including the WMAT, or

CAP Subcontractor to a degree greater than would direct deliveries to the WMAT at the

CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Peoria in accordance with water delivery schedules provided by Peoria to

the United States and the Operating Agency, and the Operating Agency shall inform the WMAT

of the amount of Leased Water delivered in the previous year. The water ordering procedures

contained in article 4.4 of Peoria's CAP M&I Water Service Subcontract (or any replacement

subcontracts) shall apply to Peoria's ordering of water under this Lease Agreement. In no event

shall the United States or the Operating Agency be required to deliver to Peoria under this Lease

Agreement, in anyone month, a total amount of Leased Water greater than eleven percent (i 1 %)

of Peoria's annual maximum entitlement under this Lease Agreement; provided, however, that

the United States or the Operating Agency may deliver a greater percentage in any month if such

increased delivery is compatible with the overall delivery of CAP water to other CAP

Contractors and CAP Subcontractors, as determined by the United States and the Operating

Agency if Peoria agrees to accept such increased deliveries.
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4.6.1 Delivery of Water During Times of Shortages. Lf a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (l) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&L

Equivalent Priority Water available to Peoria under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007 and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Peoria under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of thè Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVID

CAP Water leased from the WMA T and CAP NIA M&I Equivalent Priority Water leased from
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the WMA T shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21 %; Tempe, 7.81 %. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMA T that is not firmed under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMA T according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, i 0.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CA WCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMAT CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6. i from providing

water to firm any deliveries ofWMAT CAP NIA Priority Water beyond December 31,2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation. Peoria may use or deliver Leased Water

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP
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Service Area, except for use within Peoria's water service area when Peoria's water service area

extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Peoria shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that term is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Peoria's CAP M&I Water Service Subcontract,

deliveries of Leased Water to Peoria and its use by Peoria shall be subject to the Conditions

Relating to Delivery and Use in article 4.3 of Peoria's CAP M&I Water Service Subcontract.

During the term of this Lease Agreement, the following subarticles or articles of Peoria's CAP M&I

Water Service Subcontract shall apply to Peoria and to Peoria's use of water under this Lease

Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9,5.3,5.4,5.5,6.4,6.6,6.9,6.10,

6.11, and 6.13. Peoria expressly approves and agrees to all the tenns presently set out in the CAP

Repayment Contract, or as such terms may be hereafter amended, and agrees to be bound by the

actions to be taken and the determinations to be made under that CAP Repayment Contract, to the

extent not inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.
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Peoria waives its right to make a claim against the United States, the Operating Agency, the

WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Peoria pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Peoria, the United States and the Operating Agency.

4.1 i WMAT's Covenants. The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMAT by the WMAT

CAP Water Delivery Contract which are not assumed by Peoria so that Peoria's rights and duties

are not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair Peoria's

rights and duties hereunder;

(C) Not to alter or modify the tenns of the WMA T CAP Water Delivery Contract in

such a way as to impair Peoria's rights hereunder or exercise any right or action permitted by the

WMAT CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Peoria hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WMA T under it.
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4.12 Assignment ofInterest in Leased Water.

(A) General. Peoria may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMAT and the Secretary.

(B) Assignment to the Cities and CAWCD. Notwithstanding the prohibition of

Subparagraph 4.l2(A) above, approval is hereby granted by the Secretary and the WMA T to Peoria,

if Peoria is not in default of its payment obligations to the WMA T, to assign all or any part of its

interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any part of its interest in Leased Water

under this Lease Agreement, Peoria shall offer such interest to all the Other Cities in equal shares. In

the event that any of the Other Cities elects not to take its share of Peoria's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVlD CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CAWCD. If CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement is being made available for assignment, then CA WCD may participate in

equal shares with the Other Cities. Such assignment shall be effective only upon the execution by

the assignor and the assignee of a Voluntary Assignment and Assumption Agreement, the form of

which is attached to this Lease Agreement as Exhibit 4.12 (Exhibit 10.1..1A of the Quantification
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Agreement). A copy of such Voluntary Assignment and Assumption Agreement shall be provided

to the Operating Agency, the WMAT and the United States.

(C) Recovery of Costs Allowed. Peoria shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Peoria's ability to recover actual future costs, if any, inculTed by Peoria for

the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Peoria to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirty (30) days after any such payments become due

shall constitute a default of Peoria's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Peoria as defined in Subparagraph 6.1

above, the WMAT shall provide written notice ("Notice of Default") to Peoria and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the
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default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Peoria officers specified in Subparagraph 8.1 0 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Peoria, which amount shall be the sum of all payments due the WMA T that should have been

paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put Peoria, the

Other Cities and CA WCD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Peoria fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CAW CD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may terminate this Lease

Af,rreement. If the WMA T tenninates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Peoria's Non-payment. After Notice of Default, the default may be cured

as follows:

(A) First Grace Period. During the first thiity (30) days following the Notice of

Default ("First Grace Period"), Peoria shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate often percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Peoria shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it wil cure the
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default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.

(B) Second Grace Period. In the event that Peoria has not cured the default within

thirty (30) days following the Notice of Default, Peoria, any of the Other Cities, CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(l 0%) calculated from the Due Date. Each of the Other Cities and CA WCD (for CAP NIA Priority

Water that is not firmed under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Peoria shall, within sixty (60) days of the Notice of Default, give notice to

the Other Cities, CA WCD (for CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement only) and Peoria that it wil be a curing entity and declare the maximum

amount of water that it will lease and succeed to the interest of Peoria.

(C) Third Grace Period. If the Other Cities do not cure Peoria's default for CAP

NIA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Peoria to the extent of its

contribution, and Peoria and each curing entity shall execute an Assignment and Assumption
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Agreement in the fonn attached hereto as Exhibit 6.4 (Exhibit 10.1.1. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the temis of this Lease

Agreement to the extent of its/their contribution. Peoria shall be responsible for any proportionate

remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Peoria. If the

curing entities collectively request more water than what is available for assignment and assumption

under this Subparagraph, such curing entities shall succeed to the interest of Peoria in equal shares

("Equal Share Amount"); provided, however, if any of the curing entities requests less water than its

Equal Share Amount, then the difference between that curing entity's Equal Share Amount and the

amount it requested shall be divided among the other curing entities in equal shares.

If Peoria fails to cure its default within the time-period set forth in Subparagraphs 6.4(B) and

(C) it shall execute an Assignment and Assumption Agreement, the form of which is attached hereto

as Exhibit 6.4 with each curing entity; provided, however, that ifthe default is not fully cured by the

end of the Third Grace Period, Peoria's right to Leased Water that has not been assigned pursuant to

Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMAT and the WMA T shall be

entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata for that

portion that has not been cured as provided for herein. If Peoria, or Peoria and any combination of

the Other Cities, and CA WCD have arranged to cure the default and the curing entities have signed

all necessary Assignment and Assumption Agreements, but Peoria has either failed or refused to
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sign such agreement(s) before the end of the Third Grace Period, the Assignment and Assumption

Agreements(s) shall be self-executing without the need for Peoria to sign an Assignment and

Assumption Agreement, the form of which is attached hereto as Exhibit 6.4. A cure effected

pursuant to this Subparagraph shall constitute full performance of such default payment obligation

to the extent ofthe amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Peoria will be indebted to the WMAT and the

WMA T wil be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3 %) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (l0%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Peoria's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINATION AND SURRENDER OF WATER

7. i Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Peoria may terminate this Lease Agreement at any time by

submitting written notice to the WMA T of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, provided, however, Peoria must
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receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Peoria has paid the WMA T at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T's agreement that Peoria may

withdraw its notice. Peoria shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Peoria terminates this Lease Agreement, all sums

paid by Peoria to the WMAT prior to the date of termination shall remain the property of the

WMA T and shall be non-refundable to Peoria.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Peoria may elect, at

any time during the term of this Lease Agreement to surrender its interest in any poiiion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Peoria must

receive the written approval of the WMA T before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Peoria has paid the WMAT

at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T's agreement that Peoria may

withdraw its notification. Peoria shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that wil be

surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last payment is

(0002254.000J/00379536.DOCX I)

25



intended to pay. If Peoria surrenders its interest in all or any portion of the Leased Water, all

sums paid by Peoria to the WMA T for such water prior to the date of surrender shall remain the

property of the WMA T and shall be non-refundable to Peoria. All portions of the Lease

Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Peoria, payment shall be in proportion to the amount of water retained by Peoria,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the term of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Peoria shall pay to the WMA T an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Peoria may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Peoria's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Peoria and discuss the

extension of the term of the Lease Agreement within the time-frame required by the applicable
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ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (I) a date thirty (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date Peoria

at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the event

Peoria rejects this Lease Agreement pursuant to this Subparagraph 8.5, Peoria shall have no

obligations under this Lease Agreement and Peoria's entitlement shall be offered to the Other Cities

and CAW CD as provided in Subparagraph 4.l2(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by the WMAT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMA T and Peoria

notwithstanding the performance or non-perfoimance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.
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8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Peoria's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of Peoria

with the result that the Lease Agreement is deemed null and void, the WMAT shall refund to Peoria

that portion of the lease payment that the number of years remaining in the lease term at the time of

such determination bears to the total lease term. In the event this Lease Agreement becomes null

and void as contemplated by this Subparagraph 8.7, Peoria's entitlement shall be offered to the

Other Cities and CAWCD as provided in Subparagraph 4.12(B) until that water is fully leased,

provided, however the assignent of the entitlement as provided in Subparagraph 4.12(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CA WCD, as the case may be, accepting the assignment must pay to the WMA Tan

amount equal to the amount of money refunded by WMA T to Peoria. If the assignment to the Other

Cities or CAWCD and payment to the WMA T for the assigned entitlement to Leased Water is not

completed within ninety (90) days after the WMA T serves written notice that this Lease Agreement

by a final judgment has been deemed null and void, the Leased Water entitlement shall revert back

to the WMAT for disposition by the WMA T at its sale discretion, subject to the requirements of the

Act and the Quantification Agreement, including leasing the water entitlement in accordance with

the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 ApprovaL, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease
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Agreement.

8.9 CounterParts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.l0 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior

Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005
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(b) As to the WMA T:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941

Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 8594l

Office of the Tribal Attomey
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296
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Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.c.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 85211-1466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251
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Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 501 Street

Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201
Tempe, Arizona 85281

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North ih Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8. 12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.
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8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction ofthis Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8. i 6 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8. i 7 Third Part Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third party beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third party beneficiaries of this Lease Agreement.

8. i 8 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and
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expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMA T may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMAT shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.
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FOR THE WHITE MOUNTAIN APACHE TRIBE

~By: C

Attest~~
Dated: b/ - t.~-á?¿?/ 3

Approved as to form:

By: K~¿~\
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FOR THE UNITED STATES OF AMRICA

BY~Regi
Lower Colorado Region
Bureau of Reclamation

Dated: SEP 1 1 2013

BY:~~
egirect

Western Region
Bureau of Indian Affairs

Dated: AUG 2 3 2013
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FOR THE CITY OF PEORIA

By: y£~
Mayor, City of Peoria

By: City~' ~~
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA TOO) and the United States ("Lease Agreement"). This _ percent

L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSlDERA TION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such fuiiher instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose ofthis Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

AssibJlment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the paiiies have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHIBIT 10.1.1G

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF PHOENIX,
THE WHITE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

ThiS. agreement providing fOI~ the lease of Central Arizona Project water ("Lease

Agreement"), made this 1+ day of Y love.mb. 201&is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Phoenix, Arizona (hereinafter "Phoenix").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMAT

and Phoenix are entering into this Lease Agreement by which the WMA T wil lease to Phoenix a

portion of the WMAT CAP Water in accordance with the WMA T CAP Water Delivery Contract

No.08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title III, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attached as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMA T CAP Water Delivery Contract, which authorizes the WMA T to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title 1I of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 etseq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 3l,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (l) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States. et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1 720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-tenn subcontract, as that tenn is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.l4 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CAWeD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3. i 8 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3.19 "Phoenix" shall mean the City of Phoenix, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication o.f All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CAWCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title IV, i 04 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1. i of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1.1 of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMAT to Phoenix pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Mesa, Peoria, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.1.1 G to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph ofthis Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&I Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June l8, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

~ b 1 ;;Ot;;30- W0529 between the WMA T and the United States dated 0 v.em Qr I ' a copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(1) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the tenn is used.

NOW, THEREFORE, in consideration ofthe mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Phoenix (1) Four Hundred Ninety

(490) acre-feet per year of its HVID CAP Water and (2) Three Thousand Fifteen (3,Ol5) acre-feet

per year of its CAP NIA M&I Equivalent Priority Water and (3) Zero (0) acre-feet per year of its

CAP NIA Priority Water that is not finned under Section 7.17 of the Quantification Agreement.

The Leased Water is subject to the terms and conditions of the WMA T CAP Water Delivery

Contract except as agreed to herein. Phoenix shall not be subject to amendments to the WMAT

CAP Delivery Contract subsequent to the execution of this Lease Agreement that adversely affect

this Lease Agreement unless Phoenix agrees to such amended terms in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (100) years thereafter. At the WMA T' s sole

discretion and with the approval of the Secretary, the WMAT may enter into a separate lease
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agreement with Phoenix for WMAT CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (100) years.

4.3 Phoenix's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Phoenix shall pay to the WMAT a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

and the CAP NIA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1. and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Phoenix under this Lease Agreement for HVID CAP Water and CAP

NIA M&l Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority

Water Lease Charge shall be determined by dividing the CPI-U most recently published and

available prior to the Enforceability Date by the CPI-U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the

HVID CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two. Thousand

Five Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by Three Thousand Five Hundred Five (3,505)

acre-feet ("AF") to determine the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease
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Charge.

4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP N1A Priority Water Lease Charge

shall be the amount of money paid to WMA T by Phoenix under this Lease Agreement for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The

CAP NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP

NIA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by Zero (0) AF to determine the CAP NIA Priority Water Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NlA M&l Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPi-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

2l1.69; and (5) the HVID CAP Water and CAP NIA M&l Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPI-U as of October 2008

Ratio equals (240.69 divided by 211.69)

240.69

211.69

1.4
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Base payment for HVID CAP Water and
CAP NIA M&l Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&I Equivalent Priority Water
Lease Rate (1.4 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NIA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.4 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1 ,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,27 i ,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Phoenix may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Phoenix may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirty (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.
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An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Phoenix would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x lI8 = $125,000)

plus interest on the unpaid balance of ($ 1 ,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $ 1 25,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth

and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the
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amount of($125,000 x .06 = $7,500), for a total payment of($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Phoenix may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Phoenix shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same tenns and conditions as are mandated by article 5.1 of Phoenix's CAP M&I Water Service

Subcontract No. 07-XX-30-W0507, as amended, ("Phoenix's CAP M&I Water Service

Subcontract") except that Phoenix's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Phoenix is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Phoenix. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are described

as "OM&R Costs" in article 5.1 of Phoenix's CAP M&I Water Service Subcontract. Prior to the

date that the term of this Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT

may use the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Phoenix shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.
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4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMAT's Leased Water to Phoenix through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries if, in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Phoenix would limit deliveries of CAP water to any CAP Contractor, including the

WMA T, or CAP Subcontractor to a degree greater than would direct deliveries to the WMA T at

the CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Phoenix in accordance with water delivery schedules provided by Phoenix

to the United States and the Operating Agency, and the Operating Agency shall inform the

WMAT of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Phoenix's CAP M&I Water Service Subcontract (or any

replacement subcontracts) shall apply to Phoenix's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

Phoenix under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (11 %) of Phoenix's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a

greater percentage in any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined by the

United States and the Operating Agency if Phoenix agrees to accept such increased deliveries.
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4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7. i 6.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Phoenix under this Lease Agreement, if required to be

finned under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMA T CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Phoenix under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVID

CAP Water leased from the WMAT and CAP NIA M&I Equivalent Priority Water leased from
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the WMA T shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, i 4.47%; Gilbert, 13.3 J %; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.2 J %; Tempe, 7.8 J %. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMAT that is not finned under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMA T according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, JO.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CAWCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6. J, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries ofWMAT CAP NIA Priority Water beyond December 31,2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation. Phoenix may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Phoenix's water service area when Phoenix's water service area
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extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Phoenix shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that term is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflcts with the terms of Phoenix's CAP M&I Water Service Subcontract,

deliveries of Leased Water to Phoenix and its use by Phoenix shall be subject to the Conditions

Relating to Delivery and Use in article 4.3 of Phoenix's CAP M&I Water Service Subcontract.

During the term of this Lease Agreement, the following subarticles or articles of Phoenix's CAP

M&I Water Service Subcontract shall apply to Phoenix and to Phoenix's use of water under this

Lease Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9,5.3,5.4,5.5,6.4,6.6,6.9,

6.10, 6.11, and 6.13. Phoenix expressly approves and agrees to all the terms presently set out in the

CAP Repayment Contract, or as such terms may be hereafter amended, and agrees to be bound by

the actions to be taken and the determinations to be made under that CAP Repayment Contract, to

the extent not inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Phoenix waives its right to make a claim against the United States, the Operating Agency, the
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WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Phoenix pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Phoenix, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMATagrees:

(A) To observe and perfonn all obligations imposed on the WMAT by the WMAT

CAP Water Delivery Contract which are not assumed by Phoenix so that Phoenix's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair

Phoenix's rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Phoenix's rights hereunder or exercise any right or action permitted by the

WMAT CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Phoenix hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

convey or permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WMA T under it.

4.12 Assignment ofInterest in Leased Water.

(A) General. Phoenix may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of
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the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.l2(A) above, approval is hereby granted by the Secretary and the WMA T to

Phoenix, if Phoenix is not in default of its payment obligations to the WMA T, to assign all or any

part of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities,

or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the

boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Phoenix shall offer such interest to all the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Phoenix's

assignment, the water shall then be offered to all of the remaining Other Cities in equal shares until

the full amount of the water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID

CAP Water leased from the WMA T and available for assignment is declined by all of the Other

Cities, such interest may be assigned to CA WCD. If CAP NIA Priority Water that is not firmed

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignment shall be effective

only upon the execution by the assignor and the assignee of a Voluntary Assignment and

Assumption Agreement, the form of which is attched to this Lease Agreement as Exhibit 4.12

(Exhibit 10.1..lA of the Quantification Agreement). A copy of such Voluntary Assignment and

Assumption Agreement shall be provided to the Operating Agency, the WMA T and the United

States.

(C) Recovery of Costs Allowed. Phoenix shall not assign all or any part of its
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interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Phoenix's ability to recover actual future costs, if any, incun-ed by Phoenix

for the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Phoenix to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Phoenix's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Phoenix as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Phoenix and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Phoenix officers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due
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from Phoenix, which amount shall be the sum of all payments due the WMA T that should have

been paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put

Phoenix, the Other Cities and CA WCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness ofthe Notice of Default.

6.3 Remedies for Failure to Pay. If Phoenix fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMAT may terminate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Phoenix's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Phoenix shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMAT together with interest on the Default Amount accrued

at the annual rate of ten percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Phoenix shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it will cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.
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(B) Second Grace Period. In the event that Phoenix has not cured the default within

thirt (30) days following the Notice of Default, Phoenix, any of the Other Cities, CA WCD (for

CAP NIA Priority Water that is not finned under Section 7.17 of the Quantification Agreement

only) and/or any combination thereof, may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMA T together with interest on the Default Amount accrued at the annual rate of

ten percent (10%) calculated from the Due Date. Each of the Other Cities and CAWCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Phoenix shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NIA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement only) and Phoenix that it wil be a curing entity and

declare the maximum amount of water that it wil lease and succeed to the interest of Phoenix.

(C) Third Grace Period. If the Other Cities do not cure Phoenix's default for CAP

NIA M&I Equivalent Priority Water or HVlD CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Phoenix to the extent of its

contribution, and Phoenix and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit i O. i . i. i B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Phoenix shall be responsible for any proportionate
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remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Phoenix. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Phoenix in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Phoenix fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the fonn of which is attached

hereto as Exhibit 6.4 with each curing entity; provided, however, that ifthe default is not fully cured

by the end of the Third Grace Period, Phoenix's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WMA T

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Phoenix, or Phoenix and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Phoenix has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Phoenix to
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sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Phoenix wil be indebted to the WMA T and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Phoenix's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINA TlON AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Phoenix may terminate this Lease Agreement at any time

by submitting written notice to the WMAT of its decision to terminate at least one year prior to

the date that it intends the Lease Agreement to be terminated, provided, however, Phoenix must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Phoenix has paid the WMAT at least one-fourth of the
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Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is in-evocable except upon the WMA T's agreement that Phoenix may

withdraw its notice. Phoenix shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Phoenix terminates this Lease Agreement, all sums

paid by Phoenix to the WMA T prior to the date of termination shall remain the property of the

WMA T and shall be non-refundable to Phoenix.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Phoenix may elect,

at any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Phoenix must

receive the written approval of the WMA T before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Phoenix has paid the

WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this

Lease Agreement. Such notice is irrevocable except upon the WMA T' s agreement that Phoenix

may withdraw its notification. Phoenix shall continue to make all payments required of this

Lease Agreement during that one year period of time and shall not use any Leased Water that

will be surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last payment

is intended to pay. If Phoenix surrenders its interest in all or any portion of the Leased Water, all

sums paid by Phoenix to the WMAT for such water prior to the date of surrender shall remain
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the property of the WMA T and shall be non-refundable to Phoenix. All portions of the Lease

Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Phoenix, payment shall be in proportion to the amount of water retained by Phoenix,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the tenn of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Phoenix shall pay to the WMAT an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Phoenix may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Phoenix's Assured Water

Supply if the tenn of this Lease is extended, the WMA T agrees to meet with Phoenix and discuss

the extension of the tenn of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.
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8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (1) a date thiity (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thiity (30) days after the Enforceability Date

Phoenix at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event Phoenix rejects this Lease Agreement pursuant to this Subparagraph 8.5, Phoenix shall have

no obligations under this Lease Agreement and Phoenix's entitlement shall be offered to the Other

Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMA T

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMA T and Phoenix

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Phoenix's entitlement to Leased Water under this Lease
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Agreement is detennined to be invalid by a final judgment entered over the opposition of Phoenix

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Phoenix that portion of the lease payment that the number of years remaining in the lease term at the

time of such determination bears to the total lease tenn. In the event this Lease Agreement becomes

null and void as contemplated by this Subparagraph 8.7, Phoenix's entitlement shall be offered to

the Other Cities and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased,

provided, however the assignment of the entitlement as provided in Subparagraph 4.12(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CA WCD, as the case may be, accepting the assignment must pay to the WMA Tan.

amount equal to the amount of money refunded by WMA T to Phoenix. If the assignment to the

Other Cities or CAW CD and payment to the WMA T for the assigned entitlement to Leased Water

is not completed within ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed null and void, the Leased Water entitlement shall

revert back to the WMA T for disposition by the WMA T at its sole discretion, subject to the

requirements of the Act and the Quantification Agreement, including leasing the water entitlement

in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.
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8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the offcer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMA T:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941

(0002254.0001100379528.DOCX /)

29



Alternatively, for Federal Express and UPS delivery:
Offce of the Tribal Chairn1an
201 East Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

A vondale City Attorney

Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
501 East Thomas Road
Phoenix, AZ 85012
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Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 85211-1466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 W est Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.
Scottsdale, AZ 85251

Scottsdale City Attorney
3939 North Drinkwater Blvd.
Scottsdale, Arizona 85251
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Tempe City Manager
3 J East 5th Street

Tempe, Arizona 8528 J

Tempe City Attorney
21 E. 6th St., Suite 20 J
Tempe, Arizona 8528 i

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North 7th Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed In

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

¡0002254.000J/00379528.DOCX I)

32



Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Party Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8. i 9 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pay. The WMA T may

enforce by the remedy of specific peiformance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(0) of this Lease Agreement. The WMAT shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)

(0002254.0001/00379528.DOCX I ì

34



FOR THE WHTE MOUNTAIN APACHE TRIBE

BY:~
ChAttestc5~(

Dated: df,;b .e/Mr37 7
Approved as to form:By: .
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FOR THE UNITED STATES OF AMRICA

By: C7~~
Regional Director
Lower Colorado Region
Bureau of Reclamation

Dated: SEP 1 1 2013

By ~_~
Regiona Director
Western Region
Bureau of Indian Affairs

Dated: AUG 2 3 2013
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CITY OF PHOENIX

ATTEST:

C.
City Clerk ~
APPROVED AS TO FORM:

d~YtU/

CITY OF PHOENIX, ARIZONA, a municipal
corporation
DAVID CAVAZOS, City Manager~J~
David Cavazos, City Manager

Dated:

37
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tenns of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assibrnment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of , 2

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B ofthe Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) ofthe following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6. J of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph J 0.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.l0 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _,2_
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EXHffIT 10.1.1H

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF TEMPE,
THE WIDTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made thiSU day Of~ 20 1 ~ is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMAT") and the

City of Tempe, Arizona (hereinafter "Tempe").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Tempe are entering into this Lease Agreement by which the WMAT will lease to Tempe a

portion of the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No. 08-XX-30- W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

ll1-291, Title Il, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMAT CAP Water Delivery Contract, which authorizes the WMA T to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following tenns when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title 1I of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 etseq.).

3.2 "CAP Contract" shall mean a long-tenn contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not finned with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&l Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3 .1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (l) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

crv 95-625-TUC-WDB (ERC) and CIV 95-1 720-PRX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CAW CD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3 .18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3.19 "Tempe" shall mean the City of Tempe, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3 .21 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water 1n The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CAWCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&l

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NlA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. ofthis Lease Agreement.
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3.26 "Leased Water" shall mean that pOliion of the WMA T CAP Water that is leased

by the WMA T to Tempe pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Mesa, Peoria, Phoenix, and Scottsdale.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (l) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.1.1 H to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&I Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the tenn

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the terni shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT" shall mean the White Mountain

Apache Tribe, organized under Section l6 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.3 7 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery c.ontraci" Sha~nean~A) rniraCi No. OS.XX.

201~
30- W0529 between the WMA T and the United States dated Ðlt-e er , a copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMA T Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(I) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the tenn is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Tempe (1) Ninety-Five (95) acre-

feet per year of its HVID CAP Water and (2) Five Hundred Eighty-Six (586) acre-feet per year of

its CAP NIA M&I Equivalent Priority Water and (3) One Thousand Eight Hundred (l,800) acre-

feet per year of its CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement. The Leased Water is subject to the tenns and conditions of the WMA T

CAP Water Delivery Contract except as agreed to herein. Tempe shall not be subject to

amendments to the WMA T CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless Tempe agrees to such amended tenns

in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (l 00) years thereafter. At the WMA T' s sole
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Tempe for WMAT CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (l 00) years.

4.3 Tempe's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Tempe shall pay to the WMAT a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

and the CAP NIA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1. and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Tempe under this Lease Agreement for HVID CAP Water and CAP NIA

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority Water

Lease Charge shall be determined by dividing the CPI-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

detennine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by Six Hundred Eighty-One (681) acre-feet ("AF")
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to determine the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge.

4.3.1.2 CAP NlA Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMAT by Tempe under this Lease Agreement for CAP NlA

Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The CAP

NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP NIA

Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by One Thousand Eight Hundred (1,800) AF to determine the CAP NIA

Priority Water Lease Charge.

4.3.1.3. An example showing the manner II which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NIA M&l Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is l,OOO AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPi-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NIA M&l Equivalent Priority Water base

payment is $2,550.00; and the CAP NlA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPi-U as of October 2008

240.69

211.69
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Ratio equals (240.69 divided by 211.69) 1.4

Base payment for HVID CAP Water and
CAP NIA M&I Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&I Equivalent Priority Water
Lease Rate (1.14 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NIA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.14 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Tempe may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Tempe may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (112) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirt (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.
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Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Tempe would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of($l ,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$l5,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth

and final annual installment would be in the principal amount of $ i 25,000 plus
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interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Tempe may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Tempe shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Tempe's CAP M&l Water Service

Subcontract No. 07-XX-30-W0506, as amended, ("Tempe's CAP M&I Water Service

Subcontract") except that Tempe's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Tempe is entitled to receive water

under this Lease Agreement, but in no event unless and until the water is scheduled for delivery by

Tempe. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R

Costs" in article 5.1 of Tempe's CAP M&I Water Service Subcontract. Prior to the date that the

term of this Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT may use the

WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306( e) of the Act,

neither the WMA T nor Tempe shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3,4.4,
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and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMA T' s Leased Water to Tempe through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if,

in the judgment of the Operating Agency or the Secretary, delivery or schedule of deliveries to

Tempe would limit deliveries of CAP water to any CAP Contractor, including the WMAT, or

CAP Subcontractor to a degree greater than would direct deliveries to the WMA T at the

CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Tempe in accordance with water delivery schedules provided by Tempe to

the United States and the Operating Agency, and the Operating Agency shall inform the WMAT

of the amount of Leased Water delivered in the previous year. The water ordering procedures

contained in article 4.4 of Tempe's CAP M&I Water Service Subcontract (or any replacement

subcontracts) shall apply to Tempe's ordering of water under this Lease Agreement. In no event

shall the United States or the Operating Agency be required to deliver to Tempe under this Lease

Agreement, in anyone month, a total amount of Leased Water greater than eleven percent (i 1 %)

of Tempe's annual maximum entitlement under this Lease Agreement; provided, however, that

the United States or the Operating Agency may deliver a greater percentage in any month if such

increased delivery is compatible with the overall delivery of CAP water to other CAP

Contractors and CAP Subcontractors, as determined by the United States and the Operating

Agency if Tempe agrees to accept such increased deliveries.
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4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (l) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Tempe under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Tempe under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVID

CAP Water leased from the WMA T and CAP NIA M&I Equivalent Priority Water leased from
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the WMAT shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21%; Tempe, 7.81%. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMA T that is not fimied under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CA WCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMA T CAP NIA Priority Water beyond December 31, 2 i 07, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation. Tempe may use or deliver Leased Water

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Tempe's water service area when Tempe's water service area
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extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Tempe shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that term is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Tempe's CAP M&l Water Service Subcontract,

deliveries of Leased Water to Tempe and its use by Tempe shall be subject to the Conditions

Relating to Delivery and Use in article 4.3 of Tempe's CAP M&I Water Service Subcontract.

During the term of this Lease Agreement, the following subarticles or articles of Tempe's CAP

M&I Water Service Subcontract shall apply to Tempe and to Tempe's use of water under this Lease

Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9,5.3,5.4,5.5,6.4,6.6,6.9,6.10,

6.11, and 6.13. Tempe expressly approves and agrees to all the terms presently set out in the CAP

Repayment Contract, or as such terms may be hereafter amended, and agrees to be bound by the

actions to be taken and the determinations to be made under that CAP Repayment Contract, to the

extent not inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Tempe waives its right to make a claim against the United States, the Operating Agency, the
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WMAT, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Tempe pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Tempe, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMAT by the WMA T

CAP Water Delivery Contract which are not assumed by Tempe so that Tempe's rights and duties

are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair Tempe's

rights and duties hereunder;

(C) Not to alter or modify the terms of the WMAT CAP Water Delivery Contract in

such a way as to impair Tempe's rights hereunder or exercise any right or action peimitted by the

WMAT CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Tempe hereunder; and

(D) Not to tenninate or cancel the WMAT CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WMAT under it.

4.12 Assignment ofInterest in Leased Water.

(A) General. Tempe may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of
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the WMAT and the Secretary.

(B) Assignment to the Cities and CAWCD. Notwithstanding the prohibition of

Subparagraph 4.12(A) above, approval is hereby granted by the Secretary and the WMAT to

Tempe, if Tempe is not in default of its payment obligations to the WMA T, to assign all or any part

of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any part of its interest in Leased Water

under this Lease Agreement, Tempe shall offer such interest to all the Other Cities in equal shares.

In the event that any of the Other Cities elects not to take its share of Tempe's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CA WCD. If CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement is being made available for assignment, then CA WCD may participate in

equal shares with the Other Cities. Such assignment shall be effective only upon the execution by

the assignor and the assignee of a Voluntary Assignment and Assumption Agreement, the form of

which is attached to this Lease Agreement as Exhibit 4. I 2 (Exhibit I 0.1. 1. A of the Quantification

Agreement). A copy of such Voluntary Assignment and Assumption Agreement shall pe provided

to the Operating Agency, the WMAT and the United States.

(C) Recovery of Costs Allowed. Tempe shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that pOliion of the Total Water Lease
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Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Tempe's ability to recover actual future costs, if any, incUlTed by Tempe for

the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Tempe to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Tempe's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Tempe as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Tempe and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Tempe officers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Tempe, which amount shall be the sum of all payments due the WMA T that should have been
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paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put Tempe, the

Other Cities and CA WCD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Tempe fails to cure a non-payment default In

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may terminate this Lease

Agreement. If the WMAT terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Tempe's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Tempe shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate of ten percent (l 0%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Tempe shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it will cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.
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(B) Second Grace Period. In the event that Tempe has not cured the default within

thirty (30) days following the Notice of Default, Tempe, any of the Other Cities, CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(10%) calculated from the Due Date. Each of the Other Cities and CAWCD (for CAP NIA Priority

Water that is not firmed under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Tempe shall, within sixty (60) days of the Notice of Default, give notice to

the Other Cities, CAWCD (for CAP NIA Priority Water that is not finned under Section 7.17 of the

Quantification Agreement only) and Tempe that it will be a curing entity and declare the maximum

amount of water that it wil lease and succeed to the interest of Tempe.

(C) Third Grace Period. If the Other Cities do not cure Tempe's default for CAP

NIA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CAW CD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Tempe to the extent of its

contribution, and Tempe and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1.1.B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the tenns of this Lease

Agreement to the extent of its/their contribution. Tempe shall be responsible for any proportionate
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remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Tempe. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Tempe in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Tempe fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attached

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Tempe's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WMA T

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Tempe, or Tempe and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Tempe has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Tempe to
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sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Tempe will be indebted to the WMAT and the

WMAT wil be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (l0%) per annum until paid in full. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Tempe's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINATION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Tempe may terminate this Lease Agreement at any time by

submitting written notice to the WMA T of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, provided, however, Tempe must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Tempe has paid the WMAT at least one-fourth of the
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Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMAT's agreement that Tempe may

withdraw its notice. Tempe shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Tempe terminates this Lease Agreement, all sums

paid by Tempe to the WMAT prior to the date of termination shall remain the property of the

WMA T and shall be non-refundable to Tempe.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4. i 2, Tempe may elect, at

any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Tempe must

receive the written approval of the WMA T before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Tempe has paid the

WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this

Lease Agreement. Such notice is irrevocable except upon the WMA T' s agreement that Tempe

may withdraw its notification. Tempe shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that will be

surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last payment is

intended to pay. If Tempe surrenders its interest in all or any portion of the Leased Water, all

sums paid by Tempe to the WMA T for such water prior to the date of surrender shall remain the
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property of the WMA T and shall be non-refundable to Tempe. All portions of the Lease

Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Tempe, payment shall be in proportion to the amount of water retained by Tempe,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the tenn of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Tempe shall pay to the WMAT an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Tempe may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Tempe's Assured Water

Supply if the term of this Lease is extended, the WMAT agrees to meet with Tempe and discuss the

extension of the tenn of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.
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8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (1) a date thirty (30) days after the Enforceability Date; or (2) the

execution ofthis Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Tempe at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event Tempe rejects this Lease Agreement pursuant to this Subparagraph 8.5, Tempe shall have no

obligations under this Lease Agreement and Tempe's entitlement shall be offered to the Other Cities

and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMA T

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Tempe

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Tempe's entitlement to Leased Water under this Lease
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Agreement is determined to be invalid by a final judgment entered over the opposition of Tempe

with the result that the Lease Agreement is deemed null and void, the WMAT shall refund to

Tempe that portion of the lease payment that the number of years remaining in the lease term at the

time of such determination bears to the total lease term. In the event this Lease Agreement becomes

null and void as contemplated by this Subparagraph 8.7, Tempe's entitlement shall be offered to the

Other Cities and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased,

provided, however the assignment of the entitlement as provided in Subparagraph 4.12(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CA WCD, as the case may be, accepting the assignment must pay to the WMAT an

amount equal to the amount of money refunded by WMA T to Tempe. Lf the assignment to the

Other Cities or CAW CD and payment to the WMA T for the assigned entitlement to Leased Water

is not completed within ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed null and void, the Leased Water entitlement shall

revert back to the WMA T for disposition by the WMA T at its sole discretion, subject to the

requirements of the Act and the Quantification Agreement, including leasing the water entitlement

in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.
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8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006- 1470

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMA T:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941
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Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
501 East Thomas Road
Phoenix, AZ 85012

10002254.0001/00379526.DOCX I)

30



Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211- i 466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 8521 1-1466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-16 i 1

Scottsdale City Manager
3939 North Drinkwater Blvd.
Scottsdale, AZ 8525l

Scottsdale City Attorney
3939 North Drinkwater Blvd.
Scottsdale, Arizona 85251
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Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201

Tempe, Arizona 85281

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North ih Street
Phoenix, Arizona 85024-3801
Att: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed In

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

¡00022540001/00379526.DOCX / L

32



Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.LS Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Party Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pay. The WMAT may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMA T shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions ofthis Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WHTE MOUNTAIN APACHE TRIBE

BY'~
Atte~
Dated: ~r fr .i/ht!V3i '
Approved as to form:~) 4/J \By: /~tiiu;¿l
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FOR THE UNITED STATES OF AMRICA

By: Vhke9=6l
Regional Director
Lower Colorado Region
Bureau of Reclamation

Dated: SEP 11 2013

By: ~~
Regional Director
Western Region
Bureau of Indian Affairs

Dated: AUG 232013
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FOR THE CITY OF TEMPE

By: ~ tJ.ÆI
Mayor, City of Tempe

Dated: January 10, 2013

Attest: ~ .I~
City Clerk

Approved as to form:~~\~City Attorney ~
By:
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L %) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMAT's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.

(0002254.0001/00379526.DOCX I)

2



5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B of the Quantification Agreement)

ASSIGNMENT ~ND ASSUMPTION OF LEASED WATER

FOR V ALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L %) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.1 0 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR V ALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4. i 2 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tenns of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.



Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.

5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,



attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.



IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of , 20

(Assignor)

By

Its

Dated:

Attest:

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certifY that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8. 10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _,2_





Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit 10.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the (" Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _ percent L %) equals__
acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be



responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.



5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the paities to enforce this

Assignment and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.



IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,20_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8. 10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _,2_



EXHIBIT 10.2.1



EXHIBIT 10.2.1

LEASE AGREEMENT FOR CAP WATER AMONG
THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT,

THE WHITE MOUNTAIN APACHE TRIE, AND THE
UNITED STATES

I. PREAMLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made thiS~ day of Mov.Qher: 201~is among the United States of America

(hereinafter "United States"), the Whte Mountain Apache Tribe (hereinafter "WMA T") and the

Central Arizona Water Conservation District (hereinafter "CAWCD") a multi-county water

conservation district organied under the laws of Arizona.

2. RECITALS

2.1 The Parties to this Lease Agreement are also Parties to the Quantification

Agreement as defined under Subparagraph 3.23 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WM T

and CAWCD are entering into this Lease Agreement by which the WMAT will lease to CAWCD a

portion of the WMAT's CAP Water in accordance with the WMT CAP Water Delivery Contract

NO.08-XX-30-W0529. The paries acknowledge that the consideration received by the WMT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title II, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attached as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes



the WMAT to lease WMAT CAP Water.

2.4 The WMAT CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.5 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1 of this

Lease Agreement.

3.6 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1 of this

Lease Agreement.

3.7 "CAP Repayment Contract" shall mean: (1) the contract between the United
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States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No. i), and dated

December i, 1988; and (2) any amendment to, or revision of, that contract.

3.8 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1 720-PHX-EHC.

3.9 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.

3.10 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in

the CAP Repayment Stipulation, with the United States and the Central Arizona Water

Conservation District for the delivery of water through the CAP System.

3.11 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that teim is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.12 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden- Rhodes Aqueduct; (C) the Fannn-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and
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(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.13 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.14 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3 .15 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.16 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3 .17 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.18 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled 1n Re the

General Adjudication o.f All Rights To Use Water In The Gila River System and Source, W-1

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.19 "Leased Water" shall mean that pOliion of the WMAT CAP Water that is leased

by the WMAT to CA WCD pursuant to this Lease Agreement.

3.20 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof
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3.2l "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.22 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.23 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1,2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.2.1 to the Quantification Agreement.

3.24 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.25 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.26 "United States" or "United States of America" in any given reference herein

shall mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.27 "White Mountain Apache Tribe" or "the WMAT" shall mean the White

Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984

(commonly known as the "Indian Reorganization Act") (25 U.S.c. § 476).
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3.28 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMAT CAP Water Delivery Contract.

3.29 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

~ II ;;0 I-;
30-W0529 between the WMAT and the United States dated oVe((OO I ' a copy of which is

attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that contract.

3.30 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9,1871, as modified by subsequent Executive Orders and Acts of Congress: (1)

known on December 8, 2010, the dated of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of

the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(1) be used to affect any dispute between the WMAT and the United States concerning the legal

boundary of the reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMAT and the United States concerning the legal boundary of the

Reservation.

3.31 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER
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4.1 Subject of Lease. The WMAT hereby leases to CA WCD Two Thousand Five

Hundred (2,500) acre-feet per year of its CAP NIA Priority Water that is not firmed under Section

7.17 of the Quantification Agreement. The Leased Water is subject to the terms and conditions of

the WMAT CAP Water Delivery Contract except as agreed to herein. CAWCD shall not be subject

to amendments to the WMAT CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless CA WCD agrees to such amended

tenn in writing.

4.2 Terni of Lease Agreement. The term of this Lease Agreement shall begin thiry (30)

days after the Enforceability Date and end one hundred (l00) years thereafter. At the WMAT's sole

discretion and with the approval of the Secretary, the WMAT may enter into a separate lease

agreement with CAWCD for WMAT CAP Water upon such tenn and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (100) years.

4.3 Consideration During Initial Term of Lease Agreement.

4.3.1 CAP NIA Priority Water Lease Charge. In consideration for the Leased Water

during the term of the Lease Agreement, CAWCD shall pay to the WMAT a one-time CAP NIA

Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge shall be determined by

dividing the CPI-U most recently published and available prior to the Enforceability Date by the

CPI-U as published for the month of October, 2008 to detennine the ratio (hereinafter "ratio"), then

multiplying the ratio by the CAP NIA Priority Water base payment of Two Thousand Seventy Four

Dollars ($2,074) to detennine the CAP NIA Priority Water Lease Rate, and then multiplying the
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CAP NIA Priority Water Lease Rate, as determined above, by Two Thousand Five Hundred (2,500)

AF to determine the CAP NIA Priority Water Lease Charge.

4.3.1.1 An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of CAP NIA Priority

Water leased that is not firmed under Section 7. 17 of the Quantification Agreement is 1,000

AF per year; (2) the most recently published CPI-U available prior to the Enforceability

Date is 240.69; (3) the CPI-U index for October 1, 2008 is 211.69; and (4) the CAP NIA

Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPI-U as of October 2008

Ratio equals (240.69 divided by 211.69)

Base payment for CAP NIA Priority Water (non-firmed)

CAP NIA Priority Water Lease Rate (1.14 x $2,074)

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF)

240.69

211.69

1.4

$2,074.00

$2,364.36

$2,364,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the tenn begins, the Paries shall select a comparable index.

4.3.2 CAWCD may, at its election, pay the CAP NIA Priority Water Lease Charge in

full (without interest) within thiy (30) days after the date that the term begins. In lieu of making

such payment, CA WCD may elect to make payment as follows:
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4.3.2.1 An initial payment of one-half (1/2) of the CAP NIA Priority Water Lease

Charge (as determined pursuant to Subparagraph 4.3.1) within thiry (30) days after the date that the

term begins, with the remaining balance to be paid in four (4) annual payments, payable on the next

four (4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth

(118) of the CAP NIA Priority Water Lease Charge plus interest on the unpaid balance at an annual

rate determined as follows: one percent (l %) over the net interest rate paid by the City of Phoenix

on its most recently issued Water System Improvement Junior Lien Revenue Bonds, as of the

Enforceability Date. Interest accrued shall not be added to principal and shall not itself bear interest

unless delinquent. An example showing the manner in which the payment contemplated by this

Subparagraph 4.3.2.1 shall be made, is as follows:

Assume, solely for puroses of this example, that the CAP NIA Priority Water

Lease Charge is $1,000,000 and the net interest rate paid by the City of Phoenix

on its most recently issued Water System Improvement Junior Lien Revenue

Bonds, as of the Enforceability Date is five percent (5%). Under this example,

the applicable resulting interest rate would be six percent (6%) (5% + 1 % = 6%)

and payments including interest under this Subparagraph 4.3.2.1 would be

calculated as follows: CA WCD would make an initial payment of $500,000.

The first annual installment would be in the principal amount of ($1,000,000 x

1/8 = $125,000) plus interest on the unpaid balance of($I,OOO,OOO - $500,000 =

$500,000) in the amount of ($500,000 x .06 = $30,000), for a total payment of

($125,000 + $30,000 = $155,000). The second annual installment would be in
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the principal amount of $125,000 plus interest on the unpaid balance of

($1,000,000 - $625,000 = $375,000) in the amount of ($375,000 x .06 =

$22,500), for a total payment of($125,000 + $22,500 = $147,500). The third

annual installment would be in the principal amount of$125,000 plus interest on

the unpaid balance of ($1,000,000 - $750,000 = $250,000) in the amount of

($250,000 x .06 = $15,000), for a total payment of ($125,000 + $15,000 =

$140,000). The fourth and final annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$875,000 = $125,000) in the amount of ($125,000 x .06 = $7,500), for a total

payment of($125,000 + 7,500 = $132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1, without any

prepayment penalty, CA WCD may, at any time, elect to pay the remainng balance in full together

with interest on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. CA WCD shall

pay all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the

Leased Water as mandated by Section 306(a)(1)(A)(iii) of the Act and upon the same term and

conditions as are set fOiih in paragraph 6.2 of the Supplement Contract Between the United States

and the Central Arizona Water Conservation District for Delivery of Central Arizona Project Water,

Contract No. 14-06-W-245, Amendment No.1, Supplement NO.1 ("CAWCD's Supplemental

Contract") except that CAWCD's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that CA WCD is entitled to receive
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water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by CAWCD. Prior to the date that the term of this Lease Agreement (as described in

Subparagraph 4.2) begins, the WMAT may use the WMAT CAP Water in accordance with the

WMAT CAP Water Delivery Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306(a)(8) and 306(e) of the Act,

neither the WMAT nor CAweD shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMAT's Leased Water to CAWCD through the CAP System as fuher provided herein and

subject to the requirements of Subparagraphs 9.3 and 10.2.2 of the Quantification Agreement. The

United States or the Operating Agency shall deliver the Leased Water to CAWCD in accordance

with water delivery schedules provided by CA WCD to the United States and the Operating Agency

(if other than CAWCD), and the Operating Agency shall inform the WMT of the amount of

Leased Water delivered in the previous year. In the event that CAweD is no longer the Operating

Agency or in the event this Lease is assigned to another entity, the water ordering procedures

contained in article 4.4 of Exhibit 9.4 to the Quantification Agreement, shall apply to CAWCD's

ordering of water under this Lease Agreement. In no event shall the United States or the Operating

Agency (if other than CA WCD) be required to deliver to CA WCD under this Lease Agreement, in

anyone month, a total amount of Leased Water greater than eleven percent (11 %) of CAWCD's

annual maximum entitlement under this Lease Agreement; provided, however, that the United
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States or the Operating Agency may deliver a greater percentage in any month if such increased

delivery is compatible with the overall delivery of CAP water to other CAP Contractors and CAP

Subcontractors, as determined by the United States and the Operating Agency if CA WCD agrees to

accept such increased deliveries.

4.6.1 Delivery of Water During Times of ShOliages. If a time of shortage exists,

as described at Subparagraph 7.16.1 of the Quantification Agreement the

amount of Leased Water shall be reduced by the same percentage by

which water available for delivery as CAP NIA Priority Water is reduced

in that year in accordance with Subparagraph 7.16.1 of the Quantification

Agreement and as provided in subsection 5.8 of the WMAT CAP Water

Delivery Contract. Subject to Subparagraph 4.12, any shortage of CAP

NIA Priority Water leased from the WMAT that is not firmed under

Subparagraph 7.17 of the Quantification Agreement shall be shared among

the Leasing Cities (as that tenn is defined in subparagraph 2.48 of the

Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages

leased, which initially are: Avondale, 3.93%; Chandler, 20.49%; Gilbert,

18.83%; Glendale, 10.53%; Mesa, 14.07%; Peoria, 5.74%; Tempe,

11.06%; and CAWCD, l5.35%.

4.7 Use of Leased Water Outside Reservation. CAWCD may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,
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or otheiwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Gilbei1's water service area when Gilbert's water service area

extends beyond the CAP service area.

4.8 Conditions Relating to Delivery and Use. CAWCD shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement to fulfill its Central Arizona Groundwater Replenishment District

groundwater replenishment responsibilities under Arizona state law, including exchanges of the

Leased Water for other types of water, and groundwater recharge as that term is defined in the CAP

Repayment Contract. Except to the extent that this Lease Agreement conflcts with the terms of

CAWCD's Supplemental Contract, deliveries of Leased Water to CAWCD and its use by CAWCD

shall be subject to the terms and conditions of CAW CD's Supplemental Contract.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as detem1ed by the Secretaiy. The United States, the

WMAT, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnsh water treatment facilities to maintain or better the quality of water.

CA WCD waives its right to make a claim against the United States, the Operating Agency (if other

than CAWCD), the WMAT, other lessee(s), or CAP Subcontractor(s) because of changes in water

quality caused by the commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to CAWCD pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other
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points that may be agreed upon between CAWCD and the United States, and if other than

CA WCD, the Operating Agency.

4.11 WMAT's Covenants. The WMAT agrees:

(A) To observe and perfonn all obligations imposed on the WMAT by the WMAT

CAP Water Delivery Contract which are not assumed by CAWCD so that CAWCD's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair

CAWCD's rights and duties hereunder;

(C) Not to alter or modifY the terms of the WMAT CAP Water Delivery Contract in

such a way as to impair CAWCD's rights hereunder or exercise any right or action permitted by the

WMAT CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

CA WCD hereunder; and

(D) Not to temuate or cancel the WMT CAP Water Delivery Contract or transfer,

conveyor pennt a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WMAT under it.

4.12 Assignment ofInterest in Leased Water.

(A) General. CA WCD may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any paii of the Leased Water without the written approval of

the WMT and the Secretary.

(B) Assigmiient to the Cities. Notwithstanding the prohibition of Subparagraph

4.12(A) above, approval is hereby granted by the Secretary and the WMAT to CAWCD, if
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CA WCD is not in default of its payment obligations to the WMAT, to assign all or any paii of its

interest in Leased Water under this Lease Agreement to one or more of the Cities, or to their

successor(s) in interest within the boundaries of their existing or future service areas. Before

assigning any paii of its interest in Leased Water under this Lease Agreement, CAWCD shall offer

such interest to all the Cities in equal shares. In the event that any of the Cities elects not to take its

share of CAWCD's assignment, the water shall then be offered to all of the remaining Cities in

equal shai'es until the full amount of the water is so assigned. Such assignment shall be effective

only upon the execution, by the assignor and the assignee of a Voluntar Assignment and

Assumption Agreement, the form of which is attached to this Lease Agreement as exhibit 4.12

(exhibit 10. 1.1. A of the Quantification Agreement). A copy 0 f such Vo luntary Assignment and

Assumption Agreement shall be provided to the Operating Agency, the WMA T and the United

States.

(C) Recovery of Costs Allowed. CA WCD shall not assign all or any par of its

interest in Leased Water hereunder for an amount in excess of that poiiion of the CAP NIA Priority

Water Lease Charge that is attributable to the portion of the Leased Water that is assigned. Nothing

in this Lease Agreement shall affect CAWCD's ability to recover actual futue costs, if any,

incured by CA WCD for the transportation, treatment, and distribution of the assigned Leased

Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of detem1Íning the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water
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shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by CA WCD to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thiy (30) days after any such payments become due

shall constitute a default of CAW CD's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by CA WCD as defined in Subparagraph

6.1 above, the WMAT shall provide written notice ("Notice of Default") to CA WCD and

contemporaneously, shall send copies of such notice to the Cities, specifYing the default and

demanding that the default be cured within niety (90) days of the notice. Notice shall be given in

the manner and to the CA WCD offcers specified in Subparagraph 8.10 of this Lease Agreement.

The Notice of Default shall specifically describe the default and state the amount due from

CA WCD, which amount shall be the sum of all payments due the WMAT that should have been

paid, but were not paid ("Default Amount"). The purose of this Subparagraph is to put CAWCD

and the Cities on notice as to the time and cause of default. De minimis mistakes in the Notice of

Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If CA WCD fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Cities cures the non-payment default

pursuant to Subparagraph 6.4(B), the WMT may terminate this Lease Agreement. If the WMAT
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terminates this Lease Agreement for non-payment of the CAP NIA Priority Water Lease Charge

required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided at

Subparagraph 6.4(C), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for CAWCD's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thiry (30) days following the Notice of

Default ("First Grace Period"), CA WCD shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate often percent (10%) calculated fioin the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, CA WCD shall

provide written notice to the Cities declaring its intent whether it wil cure the default, provided that

all payments becoming due during the First Grace Period shall be automatically added to and

become a part of the Default Amount and interest thereupon shall accrue in accordance with this

provision.

(B) Second Grace Period. In the event that CA WCD has not cured the default

within thiry (30) days following the Notice of Default, CA WCD, any of the Cities, and/or any

combination thereof, may thereafter, but only within sixty (60) days following the end of the First

Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount to the

WMAT together with interest on the Default Amount accrued at the annual rate of ten percent

(l0%) calculated from the Due Date. Each of the Cities that desires to succeed to the interest of

CAWCD shall, within sixty (60) days of the Notice of Default, give notice to the Cities and
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CA WCD that it will be a curing entity and declare the maximum amount of water that it will lease

and succeed to the interest of CA WCD. Each curing entity shall succeed to the interest and

obligation of CA WCD to the extent of its contribution, and CA WCD and each curing entity shall

execute an Assignment and Assumption Agreement in the fonn attached hereto as Exhibit 6.4

(Exhibit 10.1.1.1 B of the Quantification Agreement) whereby the curing entity or entities agree to

be bound by the tenns of this Lease Agreement to the extent of its/their contribution. CA WCD

shall be responsible for any prop0l1ionate remainder of any Default amount not cured by the Cities

pursuant to this Subparagraph. A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMAT and the United States. The

WMAT shall accept payment from such curing entity or entities in lieu ofpayment by CAWCD. If

the curing entities collectively request more water than what is available for assigmnent and

assumption under this Subparagraph, such curing entities shall succeed to the interest of CAW CD in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

IfCA WCD fails to cure its default within the time-period set forth in Subparagraph 6.4(B) it

shall execute an Assigmnent and Assumption Agreement, the form of which is attached hereto as

Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured by the

end of the Second Grace Period, CAWeD's right to Leased Water that has not been assigned

pursuant to this Subparagraph shall be forfeited back to the WMAT and the WMAT shall be
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entitled to the remedy described in Subparagraph 6.4(C) of this Lease Agreement pro rata for that

portion that has not been cured as provided for herein. If CA WCD, or CA WCD and any

combination of the Cities, have arranged to cure the default and the curing entities have signed all

necessary Assignment and Assumption Agreements, but CA WCD has either failed or refused to

sign such agreement(s) before the end of the Second Grace Period, the Assignment and Assumption

Agreements(s) shall be self-executing without the need for CAWCD to sign an Assignment and

Assumption Agreement, the form of which is attached hereto as Exhibit 6.4. A cure effected

pursuant to this Subparagraph shall constitute full performance of such default payment obligation

to the extent of the amount of Leased Water assigned and assumed.

(C) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A) and (B) hereof, CA WCD will be indebted to the WMAT and the

WMAT will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the CAP NIA Priority Water Lease Charge not yet due and payable, together

with interest on the three percent (3%) of the balance of the CAP NIA Priority Water Lease Charge

not yet due and payable, fÌ'om the time of default until judgment is obtained, and such costs and

reasonable attorneys fees as the WMAT incurs after the due date for obtaining and collecting

judgment for the unpaid amounts as a result of such default. The balance of such amount shall

continue to accrue interest at the rate often percent (10%) per annum until paid in fulL. Payment of

this amount plus such accrued interest as provided in this Subparagraph shall constitute full

performance ofCA WeD's obligations under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINATION AND SURRENDER OF WATER 
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7.1 Vo luntary Termination 0 f this Lease. After 0 ffering to assign the Leased Water to

the Cities identified in and in accordance with Subparagraph 4.12, CAWCD may termiate this

Lease Agreement at any time by submitting written notice to the WMAT of its decision to

terminate at least one year prior to the date that it intends the Lease Agreement to be terminated,

provided, however, CA WCD must receive the written approval of the WMAT before it may

terminate this Lease Agreement pursuant to this Subparagraph 7.1 unless CA WCD has paid the

WMAT at least one-fourth of the CAP NIA Priority Water Lease Charge (plus any interest due)

set forth in Subparagraph 4.3 of this Lease Agreement. Such notice is irevocable except upon

the WMAT's agreement that CAWCD may withdraw its notice. CAWCD shall continue to

make all payments required by this Lease Agreement during that one-year period and shall not

use any Leased Water beyond the day for which the last payment is intended to pay. IfCAWCD

tenninates this Lease Agreement, all sums paid by CA WCD to the WMAT prior to the date of

termination shall remain the property of the WMA T and shall be non-refundable to CA WCD.

7.2 Voluntaiy Surender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water to the Cities identified in and in accordance with

Subparagraph 4.12, CAWCD may elect, at any time during the term of this Lease Agreement to

surrender its interest in any portion of the Leased Water by providing written notice to the

WMA T of its decision to sunender such interest at least one year prior to the time that it intends

to surrender its interest. However, CAWCD must receive the written approval of the WMAT

before it may surrender any portion of its interest under this Lease Agreement pursuant to this

Subparagraph 7.2 unless CAWCD has paid the WMAT at least one-fourth of the CAP NIA
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Priority Water Lease Charge set forth in Subparagraph 4.3 of this Lease Agreement. Such notice

is irrevocable except upon the WMAT's agreement that CAWCD may withdraw its notification.

CA WCD shall continue to make all payments required of this Lease Agreement during that one

year period of time and shall not use any Leased Water that will be surrendered pursuant to this

Subparagraph 7.2 beyond the day for which the last payment is intended to pay. If CA WCD

surrenders its interest in all or any portion of the Leased Water, all sums paid by CAWCD to the

WMAT for such water prior to the date of surrender shall remain the property of the WMAT and

shall be non-refundable to CAWCD. All portions of the Lease Agreement shall remain in effect

for all the portions of the Leased Water that are not surrendered. To the extent that the retained

portion of the Leased Water has not already been paid for by CA WCD, payment shall be in

proportion to the amount of water retained by CA WCD, charged at the per acre-foot charge,

including applicable interest, for Leased Water as calculated pursuant to Subparagraph 4.3 of this

Lease Agreement for the years remaining on the term of this Lease Agreement. At the time of

the surrender of Leased Water pursuant to this Subparagraph 7.2, CA WCD shall pay to the

WMAT an amount equal to three percent (3%) of the principal payment for the portion of the

Leased Water surrendered.

8. GENERA PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to tIiis Lease Agreement agree that the

WMAT and CAWCD may renegotiate this Lease Agreement at any time during its term, as
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provided in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 (Intentionally not used)

8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

ofthe last of the following events: (l) a date thirty (30) days after the Enforceability Date; or (2) the

execution ofthis Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thiiiy (30) days after the enforceability Date,

CAWCD at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event CA WCD rejects this Lease Agreement pursuant to this Subparagraph 8.5, CA WCD shall

have no obligations under this Lease Agreement and CA WCD's entitlement shall be offered to the

Cities as provided in Subparagraph 4. 12(B) in equal shares until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than niety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed withi ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by the WMT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and CAWCD

notwithstanding the performance or non-perfonnance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.
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8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, CA WCD's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of CA WCD

with the result that the Lease Agreement is deemed null and void, the WMAT shall refund to

CAWCD that portion of the lease payment that the number of years remaining in the lease term at

the time of such determination bears to the total lease term In the event this Lease Agreement

becomes null and void as contemplated by this Subparagraph 8.7, CAWCD's entitlement shall be

offered to the Cities as provided in Subparagraph 4.l2(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the WMA T serves written notice that this Lease Agreement by a

final judgment has been deemed to be null and void; and further provided, that the Cities accepting

the assigmnent must pay to the WMAT an amount equal to the amount of money refunded by

WMAT to CAWCD. If the assignment to the Cities and payment to the WMAT for the assigned

entitlement to Lease Water is not completed within ninety (90) days after the WMT serves written

notice that this Lease Agreement by a final judgment has been deemed null and void, the Lease

Water entitlement shall revert back to the WMAT for disposition by the WMT at its sole

discretion, subject to the requirements of the Act and the Quantification Agreement, including

leasing the water entitlement in accordance with the provisions of Paragraph 9.0 of the

Quantification Agreement..

8.8 ApprovaL, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

23



Agreement.

8.9 Counterpaiis. This Lease Agreement may be executed in multiple counterpars,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as fo llows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:
The Secretar of the Interior

Deparment of the Interior

1849 C Street, N.W.
Washington, D.C. 20240

Regional Director

Western Region Offce
Bureau 0 fIndian Affairs
2600 N. Central A venue, 4th Floor
Phoeni, Ar~ona 85004

Regional Director

Bureau of Reclamation
Lower Colorado Region.
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMT:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Ar~ona 85941
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Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 E. Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, Arizona 85941

(c) As to CAWCD:

General Manager
Central Arizona Water Conservation District
23636 North ih Street
Phoeni, Arizona 85024-3801

( c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.c.

Attention: Andrew McGuire
1 E. Washigton, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296
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Gilbeit Town Attorney
Curtis, Goodwin, Sullivan, Udall
and Schwab P.L.c.
501 East Thomas Road
Phoe11x, ~ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, ~ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, ~ 85211-1466

Mesa City Attorney

P.O. Box 1466
Mesa, Arizona 85211-1466

Peoria City Manager
8401 West Momoe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Momoe
Peoria, Arizona 85345-6560

Phoeni City Manager

200 West Washington, Suite 1200
Phoeni, Arizona 85003

Phoeni City Attorney
200 W. Washington, Suite 1300
Phoeni, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251
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Scottsdale City Attorney
3939 Noiih Drinkwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201
Tempe, Arizona 85281

8.11 Governg Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Pary of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and
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Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or paii of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Paiiy Beneficiaries. With the exception of the Cities, which shall be thid

pary beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7, there shall be no third

party beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Pary

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.1 9 Attomeys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Pary in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, cour costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pay. The WMAT may

enforce by the remedy of specific performance any CA WCD obligation, other than an obligation to

pay which is addressed in Subparagraphs 6.3 and 6.4(C) of this Lease Agreement. The WMAT

shall not be entitled to any other remedy as a result of such default. Actions to enforce the terms

and conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.
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IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

FOR THE WHITE MOUNTAIN APACHE TRIBE

BY:~
ChairmanAttest~~

Dated: a? - t! -t~:3
Approve~o form: ,
By: VOO-v~~
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FOR THE UNITED STATES OF AMERICA

By ~c9df
Regional Director

Lower Colorado Region
Bureau of Reclamation

Dated: SEP 1 1 2013By: ~~
Regional Director

Western Region
Bureau ofIndian Affairs

Dated: AUG 2 3 2013
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FOR THE CENTRAL ARZONA WATER CONSERVATION DISTRICT

By: Qu~,¿l G?Úhi~
President '

¡Qll_ l;¡ c2/ d-
i

Dated:

Attest: ~ æ~Secretar L-C;
Dated: l2 -, ù ,,' ,~7 C! ;2.
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Exhibit 4.12 of the Lease Agreement
(form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 ofthe Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tenn of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's



percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof Assignor shall and hereby does agree to continue to

be responsible and indemnifY Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assigmnent and Assumption Agreement for the assigned

pOliion of the Leased Water. Nothing herein shall affect the WMAT's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Pary wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such fuher instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Pary, in order to can)' out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a pary to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without fuiiher

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the pai1ies to enforce this

Voluntary Assigmnent and Assumption Agreement, the prevailing pary in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Pai'agraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the paries hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignnient and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Approved as to form:

The parties to this Voluntary Assignnient and Assumption Agreement ceiiifY that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
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United States and the Operating Agency on
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Exhibit 6.4 of the Lease Agreement
(form of which is Exhibit 10.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) ofthe following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _ percent L%) equals ~

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and
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obligations arise from and after the date hereof, except that Assignee agrees to pay and be

responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMAT's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carr out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for
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herein.

5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterpaiis, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the paries to enforce this

Assignment and Assumption Agreement, the prevailing paiiy in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not liited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the paiiies hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.

8



IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to fOlm:

Its

The paries to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating

9



Agency on _,2_
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Exhibit 11.2

Sample Annual Report

(Identical report to be fied in the Litte Colorado River Adjudication)

Robert C. Brauchli

Attorney at Law
P.O. Box 64607
Tucson, Arizona 85728-4607
Tel: (520) 299-8300
Fax: (520) 299-8302
Email: rcbrauchli@rbrauchlilaw.com

Attorney for the White Mountain Apache Tribe

(OR
Attorney for the United
States on behalf of the
WMATJ

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

IN THE GENERAL ADJUDICATION )
OF ALL RIGHTS TO USE WATER IN )
THE GILA RIVER SYSTEM AND )SOURCE )

)

)

)

)

)

)
)

)

)

)

W-1 (Salt)
W-2 (Verde)
W-3 (Upper Gila)
W -4 (San Pedro)
Consolidated

ANNUAL REPORT FILED BY
THE WHITE MOUNTAIN
APACHE TRIBE

(Honorable , Presiding)

Date:

Descriptive Summary: The White Mountain Apache Tribe files an annual report pursuant
to the Amended and Restated White Mountain Apache Tribe Water Rights Quantification
Agreement, dated as of November 1,2012, for calendar year _'

Statement of Claimant Numbers: 39-16945,39-16946,39-16947, and 39-16948

(White Mountain Apache Tribe); 39-64259 (United States on behalf of the Tribe, as

amended).

Number of Pages of Document: 

Date of Filng of Document:



The White Mountain Apache Tribe (WMA T) fies the attached annual report of

water use for calendar year _ in accordance with the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated ,2012.

Respectfully submitted,

(OR
Robert C. Brauchli

Attorney at Law
P.O. Box 64607
Tucson, Arizona 85728-4607
Tel: (520) 299-8300
Fax: (520) 299-8302
Email: rcbrauchli@rbrauchlilaw.com

Attorney for the United States
on behalf of the WMAT)

2



SERVICE

ORIGINAL AND ONE COPY of the foregoing mailed this _ day of
to:

Clerk of the Superior Court of Maricopa County
Attn: Water Case

601 W. Jackson Street
Phoenix, AZ 85003

COPY of the foregoing mailed this _ day of , to:

Honorable
Judge of the Superior Court
101 W. Jefferson, 5th Floor
Phoenix, AZ 85003

Special Master George A. Schade, Jr.
Arizona General Stream Adjudication
Arizona State Court Bldg.
150 I West Washington Street, Suite 228
Phoenix, AZ 85007

AND COpy of the foregoing mailed this _ day of
appearing on the Court Approved Mailing List.

, to all persons

(OR
Robert C. Brauchli Attorney for the United States

on behalf of the WMA TJ

3



Annual Water Use Report
Amended and Restated White Mountain Apache Tribe Water Rights

Quantification Agreement

Calendar Year

Prepared By:

(Name)
(Contact Information)

Summary of Water Uses

The following table summarizes the total annual diversions and depletions by the White
Mountain Apache Tribe as provided in Subparagraphs 4.0, 5.0, and 6.0 of the Agreement.
Annual diversions and depletions by each type of use are provided on the following pages.
All values are reported in acre-feet (AF).

Subparagraph - Source Annual Diversion Annual Depletion
Amount Amount

4.1.1 - Surface Water and Groundwater
Diverted on the Reservation or on Off- AF AF
Reservation Trust Land from sources
within the Salt River Watershed

4.1.2 - Surface Water and Groundwater Salt River Watershed Salt River Watershed
Diverted on the Reservation or on Off- AF AF
Reservation Trust Land from sources
within the Salt River Watershed or the Little Colorado River Little Colorado River
Little Colorado River Watershed Watershed Watershed

AF AF

4.1.3 - Surface Water and Groundwater
Diverted on the Reservation or on Off- OAF OAF
Reservation Trust Land from sources
within the Salt River Watershed the first
use of which shall not commence until
after the Year 2 i 00.

4.1.4 - White Mountain Apache Tribe AF AF
Central Arizona Project Water

4.1.5 - Total AF AF

4



Lakes, Stockponds and Other Impoundment Uses

Salt River Diversions and Depletions
Lakes
Stockponds
Wastewater Lagoons

Total Diversions = Depletions

AF--
AF
AF

Irrigation Uses

Historical Irrigation Diversions and Depletions

Location Acres Diversion Depletion

Canyon, Cibeque, and

Carrizo Creeks; North
AF AF

and East Forks of the 
- -

White River

White River AF AF
Bonito Creek and

AF AFBlack River - -
Total AF AF

Future Irrigation Diversions and Depletions

Location Acres Diversion Depletion

AF AF- -
AF AF

Total AF AF

Total Salt River Irrigation Diversions

Total Salt River Irrigation Depletions

5

AF

AF

AF



Municipal and Industrial Uses

Salt River Watershed
Total Municipal and Industrial Diversions

Total Municipal and Industrial Depletions

Little Colorado River Watershed
Total Municipal and Industrial Diversions

Total Municipal and Industrial Depletions

Artificial Snow Making Uses

Total Salt River Artificial Snow Making Diversions

Total Salt River Artificial Snow Making Depletions

Livestock Consumption Uses

Total Salt River Diversions = Depletions

Fish Hatchery Uses

Total Salt River Diversions

Mining Uses

Total Salt River Mining Diversions

Total Salt River Mining Depletions

6

AF

AF

AF

AF

AF

AF

AF

AF

AF

AF



WMAT CAP Water Uses

Quantity of CAP Water delivered to others
in exchange for Salt River Diversions and Depletions
on the Reservation or on Off-Reservation Trust Land

Quantity of CAP Exchange Water Diverted
On-Reservation (if greater than amount of
CAP Water delivered)

Quantity of CAP Exchange Water Depleted
On-Reservation plus any additional Depletions
specified in the exchange agreement

Quantity of CAP Water recharged

Quantity of CAP Water leased

Total CAP Water used

7
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AF
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EXHIBIT 11.3.1.I.A



EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

STOCK POND EVAPORATION AND DEPLETION
FORT APACHE INDIAN RESERVATION

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (In) (in) (in) (in) (in) (af/yr)3 Way Tank 1.32 5,768 1,758 50.48 21.87 28.61 5.49 3410 3.764 Diamond Tank 1.0 5,587 1,703 51.44 21.52 29.92 5.49 35.41 3,26A-80 Tank 1.30 5,640 1,719 51.16 21.62 29.54 5.49 35.03 3,80A.81Tank 0.14 6,240 1,902 47.93 22.80 25.13 5.49 30.62 0.37AcomTank 0.78 5,630 1,716 51.21 21.60 29.61 5.49 35.11 2.29Agency Tank 0.68 5,259 1,603 53.15 20.88 32.27 5.50 37.77 2.15Airport Tank 1 0.23 5,269 1,600 53.10 20.90 32.20 550 3770 0.72Airport Tank 2 1.28 5.971 1,820 49.39 22.27 27.12 5.49 32.61 3.48Airport Tank 3 3.57 5,115 1,559 5389 20.59 33,29 5.50 38.79 11.53Alligator Tank 0.61 5,633 1,717 51.20 21.61 29.59 5.49 35.8 1.80Amos Lake 1.40 7,103 2,165 43.06 24.49 18.57 5.48 24.05 2.81Amos Tank 0.47 5,299 1,615 52.94 20.95 31.99 5.50 37.49 1.45Antelope Tank 3.38 5,883 1,793 49.87 22.10 27.77 5.49 33.26 9,37AP215 Tank 0.47 8,117 2,474 37.01 26.48 10.53 5.47 16.00 062Apache Pond 1 016 5,448 1,66 52.18 21.24 30.94 5.50 36.43 0.48Apache Pond 2 107 5,413 1,650 52.35 21.18 31.17 5.50 36.67 3.28Apache Spring Tank 0.16 9,049 2,758 31.12 28.30 2.82 5.46 8.28 0.11Apache Tear Tank 0,09 7,858 2,395 38,59 25.97 12.62 5.47 18,09 0.14Aspen Line Tank 0.09 8,389 2,557 35.32 27.01 8.31 5.47 13.77 0.11Badger lake 3.14 7,247 2,209 42.22 24.77 17.45 5.48 22.92 6.01Baha Tank 0.63 5,709 1,740 50,80 21.76 29.04 5.49 34.53 1.82Basin Tank 0,78 5,535 1,687 51.71 21.42 30.30 5.50 35.79 2.32Battleground Tank 2 0.42 7,300 2,225. 41,91 24.88 17.04 5.48 22.51 0.78Battleground Tank B 0.22 7,326 2,233 41.76 24.93 16.83 5.48 22.31 0.41Bear Butte Tank 1.13 5,482 1,671 51,99 21.31 30.68 5.50 36,17 3.39Bear Canyon Tank 1.07 5,617 1,712 51,28 21.58 2971 5.49 35.20 3.15Bear Canyon Tank 1 0.11 5,210 1,588 53.40 20.78 32.62 5.50 38.12 0.36Bear Grass Tank 1.06 5,144 1,568 53.74 20.65 33.08 5.50 38.58 3.41Bear Tank 1 0.05 6.814 2,077 44.72 23.92 20.79 5.48 26.28 0.11Bear Tank 2 0.29 5,715 1,742 5076 21.77 28.99 5.49 34.49 0.84Bench Mark Tank 0.09 7,274 2,217 42.07 24,83 17.24 5.48 22.72 0.18Bench Tank 0.32 5,646 1.721 51.13 21.64 29.49 5.49 34.99 0.94Bert Killan Tank 0.38 7,365 2,245 41.53 25.01 16.52 5.48 22.00 0.70Bicentennial Tank 0.53 5,722 1,744 50.73 21.78 28.94 5.49 34.44 1.52Big Canyon Tank 1 0.25 5,469 1,667 52.06 21.29 30.7 5.50 36,27 0.75Big Canyon Tank 2 0.16 5,351 1,631 52.67 21.06 31.62 5.50 37.11 0.49Big Meadows Tank 1 5.78 9,131 2,783 30.59 28.47 2.13 5.46 759 3,65Big Meadows Tank 2 0,98 9,147 2,788 30.49 28.50 1.99 5.46 745 0.61Big Pine Tank 1.71 6,201 1,890 48.14 22.72 25.42 5.49 30.91 4.40Bill Schroeder Tank 0.33 5,420 1,652 52,31 21.19 31.12 5.50 36.62 101Bily June Tank 0.15 6.414 1,955 46.97 23.14 23.83 5.49 29.31 0.37Black Canyon Tank 0.63 6,335 1,931 47.40 22.99 24.42 5.49 29.91 1.56Black Grama Tank 0.33 5,312 1,619 52.88 20.98 31.90 5.50 37.39 1.03Black Mesa Tank 3 0.24 5,246 1,599 53.21 20.85 32.36 5.50 37.86 0.75Black River Tank 1 0.99 6,106 1.861 48.66 22.54 26.13 5.49 31.82 2.61Black River Tank 2 1.36 6,083 1,854 48.79 22.49 26.30 5.49 31.79 3.59Black Tail Tank 0.43 4,154 1,286 58.62 18.71 39.91 5.51 45.42 1.64Blue Fox Tank 0.45 5,594 1,705 51.40 21.53 29.87 5.49 35.37 1.31Blue House Tank 0.51 5,505 1,678 51.87 21.36 30.51 5.50 36.01 1.53Blue Lake 0.89 7,234 2,205 42.30 24.75 17.55 5.48 23.03 1.71Bluff Cienega Tank 0.89 8,136 2,480 36.88 26.52 10.37 5.47 15.84 1.8Bob Spit Tank 0.25 5,410 1,649 52.37 21.17 31.19 5.50 36.69 0.77Bobcat Tank 0.32 5,531 1,686 51.73 21.41 30.32 5.50 35.82 0.96Bonehead Catchment 0.33 5,007 1,526 54.44 20.38 34.05 5.50 3956 1.09Bonehead Tank 0.21 5,358 1,633 52.64 21.07 31.57 5,50 37.07 0,66Bonito Trail Tank 040 8,140 2,481 36.86 2652 10.34 5.47 15.81 0.53Bootleg La ke 944 6,866 2,099 44.31 24.07 20.24 5.48 25.72 20.24Borrow Pit Tank 1 0.13 5,755 1,754 50.55 21.85 28.71 5.49 34.20 0.36Borrow Pit Tank 2 0.31 5,650 1,722 51.11 2164 29.47 5.49 3496 0.90Boundary 8ute Tank 0.74 8,753 2,668 33.02 27.73 5.30 5.46 10.76 0.67Boundary Tank 1 0,12 7,982 2,433 37.83 2621 11,62 5.47 17.09 0,17Boundary Tank 2 0.16 5,948 1,813 49.52 22.23 27.29 5.49 32.8 0.44
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EXHIBIT 113.1.1 A

EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporatìon Precipitation Evaporation Runoff Annual Dep letionName Acres ft m (in) (in) (in) (in) (in) (af/yr)Bourke Tank 1.51 5,449 1,661 52.16 21.25 30.91 5.50 36.41 4.57Box Tank 0.33 4,810 1,466 55.42 20.00 3543 5.50 40.93 1.13Brown Butte Tank 0.25 8,753 2,666 33.02 27.73 5.30 5.46 10.76 0.22Brown Cabin Tank 2 0.41 5,705 1,739 50.81 21.75 29.06 5.49 34.56 1.17Brush Pile Tank 0.09 7,441 2,268 41.08 25.15 15.93 5.48 21.41 0.16Brushy Canyon Tank 1 0.12 4,823 1,470 55.36 20.02 35.34 5.50 40.84 041Brushy Canyon Tank 2 0.06 4,846 1,477 55.24 20.07 35.18 5.50 4068 0.21Brushy Tank 1 0.53 5,289 1,612 52.99 20.93 32.06 5.50 37.56 1.65Brushy Tank 2 0.52 6,814 2,077 44.72 23.92 20.79 5.48 26.28 1.15Buck Horn Tank 0.21 6,217 1,895 48.05 22.75 25.30 5.49 30.79 0.54Buckskin Tank 0.50 5,801 1,768 50.31 21.94 2837 5.49 33.66 1.41Bull Creek Tank 048 6,460 1,969 46.71 23.23 23.48 5.49 28.97 1.15Bull Pasture Tank 0.61 5,036 1,535 54.29 20.44 33.85 5.50 39.35 1.99Bull Pasture Tank 1 0.48 6,161 1,878 48.36 22.64 25.71 5.49 31.20 1.26Bull Pasure Tank 2 058 5,446 1,660 52.18 21.24 30.94 5.50 36.43 1.76Bull Tank 1 0.37 5,259 1,603 53.15 20.88 32.27 5.50 37.77 1.17Bull Tank 2 023 4,957 1,511 54.68 20.28 3440 5.50 3990 0.76Bull Tank 3 0.18 6.289 1,917 47.66 22.90 24.76 5.49 30.25 0.45Bull Tank 4 2.43 6,368 1,941 47.22 23.05 24.17 5.49 29.66 6.00Bunny Tank 0.49 4.793 1,461 55.51 19.96 35.54 5.50 41.05 1.66Burnt Corral Tank 1.27 6,621 2,018 45.81 23.55 22.27 5.48 27.75 2.94Butte Tank 0.46 5,036 1,535 54.29 2044 33.85 5.50 39.35 1.52Butterball Tank 1.28 5,289 1,612 52.99 20.93 32.06 5.50 37.56 4.01C3 Tank 0.30 8,799 2.682 32.73 27.82 4.91 5.46 10.38 0.26Cabin Spring Tank 0.05 7.080 2.158 43.19 2445 18.75 5.48 24.23 0.10Caddo Point Tank 0.19 5,433 1,656 52.25 21.22 31.03 5.50 36.53 0.58Calf Creek Tank 0.89 5,322 1,622 52.83 21.00 31.83 5.50 37.32 2.77Calf Pasture Tank 1 0.11 5,804 1,769 50.29 21.94 28.35 5.49 33.84 0.31Calf Pasture Tank 2 0.31 5.636 1,718 51.18 21.62 29.56 5.49 35.06 0.90Canyon Butte Tank 0.93 5,830 1,777 50.15 22.00 28.16 5.49 33.65 2.62Canyon Day Tank 2.02 5,118 1,560 53.87 20.60 33.27 5.50 38.77 6.54Canyon Tank 0.55 5,814 1,772 50.24 21.96 28.28 549 33.77 1.54Carlos Moody Tank 0.74 6,109 1,862 48.65 22.54 26.10 5.49 31.59 196Carrizo Tank 0.54 5,256 1,602 53.16 20.87 32.29 5.50 37.79 1.71Catfish Tank 6.64 6.204 1,891 48.13 22.73 25.40 5.49 30.89 17.10Cattail Rush Tank 0.11 6,798 2,072 44.81 23.89 20.92 5.48 26.40 0.25Cattle Drive Tank 0.10 7,582 2,311 40.24 25.43 14.81 5.48 20.29 0.16CC Flat Tank 0.09 8,770 2,673 32.92 27.76 5.16 5.46 10.62 0.08Cedar Canyon Tank 0.53 5,735 1,748 50.66 21.81 28.85 5.49 34.34 1.53Cedar Drift Fence Tank 039 5,371 1,637 52.57 21.09 31.48 550 3697 1.22Cedar Gap Tank 1.43 5,344 1,629 52.71 21.04 31.66 5.50 37.16 4.44Cedar Mesa Tank 1 1.32 5,387 1,642 52.49 21.13 31.36 5.50 36.85 4.06Cedar Mesa Tank 2 0.76 5,466 1.666 52.08 21.28 30.79 5.50 36.29 2.30Cement Trough Canyon Tank 0.91 5,518 1,682 51.80 21.38 30.42 5.50 35.91 2.73Cemetery Tank 0.32 5,049 1,539 54.22 20.46 33.76 5.50 3926 1.04Cerro Gorrdo Tank 0.46 5,525 1,684 51.77 21.40 30.37 5.50 3586 1.37CH Tank 0.67 5,213 1,589 53.38 20.79 32.60 5.50 38.10 2.14Chalk Tank 0.09 4,649 1,417 56.22 19.68 36.54 5.50 4205 0.31Charco Tank 1 1.45 5,981 1,823 49.34 22.29 27.05 5.49 32.54 3.93Charco Tank 2 0.46 6.161 1,878 48.36 22.64 25.71 5.49 31.20 1.21Checker Tank 0.48 5,341 1.628 52.72 21.04 31.69 5.50 37.18 1.48Chediski #20 Tank 0.28 6,296 1.919 47.62 22.91 24.71 5.49 30.20 0.70Chino Tank 1 7.37 6,161 1,878 48.36 22.64 25.71 5.49 31.20 19.17Chino Tank 2 0.42 6,850 2,088 44.51 24.00 20.52 5.48 26.00 0.91Chipmunk Tank 0.39 4,911 1.497 54.92 20.19 3472 5.50 40.22 1.31Chuck Box Tank 0.54 7,316 2.230 41.82 24.91 16.91 5.48 22.39 1.02Church Tank 0.71 5,400 1,646 5242 21.15 31.26 5.50 36.76 2.16Cibecue Canyon Tank 0.58 4,911 1,497 54.92 20.19 34.72 5.50 40.22 1.96Cibecue Peak Tank 0.15 5,900 1,800 4975 22.14 27.60 5.49 33.09 0.41Cibecue Rim Tank 0.39 5,279 1,609 5305 20.91 32.13 5.50 37.63 1.24Cinder Pit Tank 0.30 8,793 2,680 32.77 27.80 4.97 5.46 10.43 0.26Cinder Tank 030 8,766 2,672 32.94 27.75 5.19 546 10.65 0.26Clif Dwelling Tank 1.47 4,902 1,494 54.96 20.18 34.79 5.50 4029 4.94Clift Tank 0.60 6,099 1,859 48.70 22.52 26.18 5.49 31.67 1.57Cliftrose Tank 1 0.36 6,424 1,958 46.91 23.16 23.75 5.49 2924 0.87
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EXHIBIT 113.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (In) (in) (in) (af/yr)Cliffrose Tank 2 0.65 5,279 1,609 53.05 20.91 32.13 5.50 37.63 2.03Clover Flat Tank 1 0.97 5,374 1,638 52.55 21.10 31.45 5.50 36.95 2.98Clover Flat Tank 2 0.74 5,443 1.659 52.19 21.24 30.96 5.50 36.45 2.26Clover Tank 0.56 5,108 1,557 53.92 20.58 33.34 5.50 38.84 1.82Cold Spring Pit 0.08 8,287 2.526 35.95 2681 9.14 5.47 14.61 0.09Cone Butte Tank 0.32 5,259 1,603 53.15 20.88 32.27 5.50 37.77 0.99Cooley Lake 12.26 7,087 2,160 43.15 24.46 18.70 5.48 24.18 24.70Corn Creek Tank 1.82 6,079 1,853 48.81 22.48 26.32 5.49 31.81 4.83Corner Tank 0.27 5.220 1,591 53.35 20.80 32.55 5.50 38.05 0.84Corner Willow Creek Trank 3.98 6,158 1,877 48.38 22.6 25.74 5.49 31.23 10.36Corral Tank 0.38 3,386 1,032 62.17 17.20 44.97 5.52 50.49 1.62Cottontail Ta nk 0.40 5,604 1,708 51.35 21.55 29.80 5.49 3530 1.17Cottonwood Spring Tank 0.10 6,178 1,883 4827 22.68 25.59 5.49 31.08 0.26Cottonwood Tank 125 6,001 1,829 49.23 22.33 26.90 5.49 32.39 3.36County Line Tank 0.47 6,483 1,976 48.58 23.28 23.31 5.49 28.80 1.13Cover Lake 2.42 7,687 2,343 39.62 25.64 13.98 5.47 19.46 3.92Cow Bulle Tank 0.20 5,387 1,642 52.49 21.13 31.36 5.50 3685 0.62Cow Elk Tank 0.10 7,759 2.365 39.18 25.78 13.41 5.47 18.86 0.15Cowboy Tank 037 5,036 1,535 54.29 20.44 33.85 5.50 39.35 1.22Coyote Butte Tank 031 5,400 1,646 52.42 21.15 31.26 5.50 36.76 0.95Coyote Tank 033 6,070 1,850 48.86 22.46 26.40 5.49 31.89 0.87Cross Trail Tank 0.89 3,816 1,163 60.21 18.05 42.17 5.51 47.68 3.55Crow Tank 0.54 5,446 1,660 52.18 21.24 30.94 5.50 36.3 1.65Cup Tank 0.26 5,479 1,670 52.01 21.31 30.70 5.50 36.20 0.77Cypress Pasture Tank 0.36 3,980 1,213 59.45 18.37 41.08 5.51 46.59 1.410-5 Tank 072 5,574 1,699 51.51 21.49 30.01 5.50 35.51 2.13Dead Cow Tank 0.39 5,341 1,628 52.72 21.04 31.69 5.50 37.18 1.20Deer Creek Tank 0.91 5,732 1,747 50.68 21.80 28.87 5.49 34.37 2.59Deer Spring Tank 0.36 7,051 2,149 43.36 24.39 18.98 5.48 24.46 0.74Deer Tank 0.10 6,539 1,993 46.27 23.38 22.89 5.49 28.37 0.23Diamond Tank 0.77 5,883 1,793 49.87 22.10 27.77 5.49 33.26 2.12Dicklee Lake 0.10 6,280 1,914 47.71 22.88 24.84 5.49 30.32 0.24Diversion Tank 0.69 8,281 2,524 35.99 26.80 9.19 5.47 14.66 0.84Divide Tank 0.20 6,578 2,005 46.05 23.46 22.59 5.49 28.08 0.47Dixon Tank 3.18 5,489 1,673 51.96 21.33 30.63 5.50 36.12 9.57Doe Rock Tank 0.20 6,975 2,126 43.80 24.24 19.56 5.48 25.04 0.41Doe Tank 0.34 4,695 1,431 56.00 19.77 36.23 5.50 41.73 1.17Donkey Lake 0.29 7,126 2,172 42.93 24.54 18.39 5.48 23.87 0.58Double Mountain Tank 0.49 5,138 1,566 53.7 20.64 33.13 5.50 38.63 1.57Double Tank 5.69 5,669 1,728 51.01 21.68 29.33 5.49 34.82 16.51Dove Tank 0.31 5,902 1,799 4976 22.14 27.63 5.49 33.12 0.86Drift Fence Tank 0.24 5,449 1,661 5216 21.25 30.91 5.50 36.41 0.71Dry Lake 0.09 6,798 2,072 44.81 23.89 20.92 5.48 2640 0.21Dry Lake Tank 01019 0.33 5,758 1,755 5054 21.85 28.68 5.49 3418 0.93Dry Tank 0.23 3,461 1.055 61.83 17.35 44.48 5.52 50.00 0.98Dry Tank 05036 010 5,430 1,655 52.26 21.21 31.05 5.50 36.55 0.31Dry Tank 08011 0.61 4,793 1,461 55.51 19.96 3554 5.50 41.05 2.10Dry Valley Tank 1.43 6,371 1,942 47.20 23.06 24.15 5.49 29.64 3.53Duck Lake 1.40 7,073 2,156 43.23 24.43 18.80 5.48 24.28 2.82Duck Tank 4.31 6,129 1,866 48.54 22.58 25.96 5.49 31.45 11.29Duck Walk Tank 0.43 5,653 1,723 51.09 21.65 29.44 5.49 3494 1.26Dynamite Tank 0.72 6,512 1,985 46.42 23.33 23.09 5.49 2857 1.72E B Tank 3.06 4,656 1,419 58.19 19.69 36.50 5.50 42.00 10.71Earl Park Tank 0.85 8,448 2,575 34.95 27.13 7.82 5.47 13.29 0.95East Bonito Pralrte Tank 22.42 5,863 1,787 49.98 22.06 27.92 5.49 33.41 62.42East Burn Tank 0.16 6.857 2,090 44.47 24.01 20.47 5.48 25.95 034East Medicine Tank 0.78 4,088 1,246 58.94 18.58 40.36 5.51 45.86 2.99East Tank 0.08 6,808 2,075 44.76 23.91 20.84 5.48 26.33 018Ed Walker Tank 0.40 9,278 2,828 29.63 28.75 0.87 5.46 6.33 0.21Elk Bed Tank 0.23 7,795 2,376 38.96 25.85 1312 5.47 18.59 0.35Elk Pit Tank 0.09 7,851 2,393 36.63 25.96 12.67 5.47 18.14 0.14Elk Spring Cienega Tank 0.09 8,636 2,633 3375 27.50 6.25 5.46 11.71 0.09Ellison Creek Tank 0.83 5,167 1,575 53.62 20.70 32.92 5.50 38.42 2.66Endfield Tank 0.35 5,020 1,530 5437 20.41 33.96 5.50 39.46 1.16Feedbox Cienega Tank 0.11 8,898 2,712 32.10 28.01 4.09 5.46 9.55 0.08
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres It m (in) (in) (in) (in) (In) (af/yr)Firebox Tank 1 0.51 6,024 1,836 49.11 22.37 26.73 5.49 32.23 1.36Firebox Tank 2 0.93 6,188 1,886 48.22 22.70 25.52 5.49 31.01 2.40First HoliowTank 0.40 6,591 2,009 45.98 23.49 22.49 5.49 27.98 0.93Fish Tank 0.26 5,945 1,812 49.53 22.22 27.31 5.49 32.81 0.72Flying V canyon Tank 2 0.22 5,371 1,637 52.57 21.09 31.48 5.50 36.97 0.67Flying V Pasture Tank 1 0.30 5,482 1,671 51.99 21.31 30.68 5.50 36.17 0.90Flying V Tank 1 013 5,049 1,539 54.22 20.46 33.76 5.50 39.26 0.43Forestdale Canyon Tank 498 6,424 1,958 46.91 23.16 23.75 5.49 29.24 12.14Forestdale Tank 055 6,224 1,897 48.02 22.77 25.25 5.49 30.74 1.41Fox Canyon Tank 1 039 5,925 1,806 49.64 22.18 27.46 5.49 3295 1.08Fox Canyon Tank 2 0.21 6,017 1,834 49.14 22.36 26.78 5.49 32.27 0.56Fox Canyon Tank 3 0.58 4,938 1,505 5478 20.25 34.54 5.50 40.04 1.94Freds Lake 0.23 7,149 2,179 42.79 24.58 18.21 5.48 23.69 0.45Frog Pond Tank 032 4,875 1,486 55.10 20.12 34.97 5.50 4047 1.07Ft. Apache Tank 2 0.20 4,964 1,513 54.65 20.30 34.35 5.50 39.85 0.67GWash Tank 186 5,161 1,573 53.65 20.68 32.97 5.50 38.47 6.02G-5 Farm Tank 061 6,266 1,910 47.78 22.85 24.93 5.49 30.42 1.54G-5 Tank 0.53 6.253 1,906 47.86 22.82 25.03 5.49 30.52 1.36Gentry Tank 0.28 5,935 1,809 49.59 22.20 27.39 5.49 32.88 0.77Gentry Trail Tank 0.91 5,128 1,563 53.82 2062 33.20 5.50 38.70 2.93Georges Bute Tank 0.33 5,614 1,711 51.30 21.57 29.73 5.49 35.22 0.96Ghost Tank 0.68 5,604 1,708 51.35 21.55 29.80 5.49 3530 2.01Gila Tank 0.12 5,138 1,586 53.77 20.64 33.13 5.50 38.63 0.40Gobbler Tank 0.30 6,470 1,972 46.66 23.25 23.41 5.49 28.89 0.73Gooseberry Dam 1.89 7,343 2,238 41.66 24.96 16.70 5.48 22.18 3.50Gopher Tank 0.66 5,046 1,538 54.24 20.46 33.78 5.50 39.28 2,15Grasshopper Tank 2 0.68 5,840 1,780 . 50,10 22.01 28.08 5.49 33.58 1.90Grassy Flat Tank 2.83 5,784 1,763 50.40 21.91 2849 5.49 33,98 8.02Grease Buck Tank 0.42 5,223 1,592 53.33 20.81 32.53 5.50 38.03 1.34Green Spot Tank 0.10 8,018 2,444 37.61 26.29 11.32 5.47 16.80 0.14Green Tank 0,91 9,114 2,778 3070 28.43 2.27 5.46 7,73 0.58Gully Tank 1.27 5,095 1,553 53.99 20.55 33.43 5.50 38.93 4.13Halfway Tank 12.99 5,682 1,732 50.94 21.71 29.23 5.49 34.72 37,60Harvey Tank 0.09 5,823 1,775 50.19 21.98 28.20 5.49 33.70 0.26Haystack Cienega Tank 0.24 7.569 2,307 40.32 25.40 14.92 5.48 20.39 0.40Haystack Seep Tank 0.11 7,582 2,311 40.24 25.43 1481 5.48 20.29 0.18Haystack Tank 0.30 7,612 2.320 40.07 25.49 14.58 5.47 2006 0.51Heavy Burn Tank 0.07 6,818 2,078 44.70 23.93 2077 5.48 26,25 0.16Helfer Tank 1 0.12 5,423 1,653 5230 21.20 31.10 550 36.60 0.38Heifer Tank 2 0.91 6,184 1,885 4823 22.69 25.54 5.49 31.03 2.36Hells Hole Tank 2.05 6,053 1,845 48.95 22.43 26.52 5.49 32.01 5.46Hidden Lake 0.30 7,221 2,201 42,37 24.72 17.65 5.48 23.13 0.57Highway 60 Tank 0.49 5,886 1,794 49.85 22.10 27.75 5.49 33.24 1.36Highway Drift Fence Tank 0.62 5,738 1,749 50,64 21.82 28.83 5.49 34.32 1.78Hil Tank 0.50 4,941 1.506 54,77 20.25 34.51 5,50 40.02 1.68Hobble Tank 1 0.21 5,308 1,618 52.89 20.97 31.92 5.50 37.42 0,64Hobble Tank 2 0.58 5,167 1,575 53.62 20.70 32.92 5.50 38.42 1.86Hog Spring Tank 0,54 6,549 1,996 48.22 23.40 22.81 5.49 28,30 1.28Holding Pen Tank 1.53 4,944 1,507 54.75 20.26 34.49 5.50 39.99 5.09Hole Canyon Tank 0,34 5,236 1,596 53.26 20.83 32.43 5,50 3793 1.07Hoot OWL Tank 2.30 5,869 1,789 49.94 22.07 27,87 5.49 3336 6.38Hop canyon Tank 2.62 6,552 1,997 46.20 23.41 22.79 5.49 28.28 618Horn Tank 1.07 7,349 2,240 41.62 24.97 16.65 5.48 22.13 1.97Horse Camp Tank 0.46 4,823 1,470 55.36 20.02 35.34 550 40.84 1.57Horse Camp Trail Tank 0.26 4,872 1,485 55.11 20.12 35.00 5,50 40.50 0.87Horse Canyon Tank 1.50 4,911 1,497 54.92 20,19 34.72 5.50 40.22 500Horse Mesa Tank 0.78 5,151 1,570 53.70 20.66 33.04 5.50 3854 2.50Horse Pasture Tank 0.39 5,630 1,716 51.21 21.60 29.61 5.49 3511 1.15Horse Ranch Tank 0.81 6,004 1,830 49.22 22.34 26.88 5.49 3237 2.17Horse Tank 1 0.67 5.604 1,708 51.35 21.55 29.80 5.49 35.30 1.96Horse Tank 2 0.49 4,711 1,436 55.91 19.80 36.11 5.50 41.62 1.681-19 Tank 037 5,371 1.637 52.57 21.09 31.48 5.50 36.97 1.13Ice Cream Cone Tank 0.70 5,479 1,670 52.01 21.31 30.70 5.50 36.20 2.1210 Ranch Tank 3.75 6,037 1,840 49.04 22.40 26.64 5.49 32.13 10.0410 Tank 2 3.11 5,984 1,824 49.32 22.30 27.02 5.49 32.52 8.44
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (In) (in) (af/yr)Indian Creek 0.93 5,653 1,723 51.09 21.65 29.44 5.49 34.94 2.69Indian Flatt Tank 1.16 5,974 1,821 49.38 22.28 27.10 5.49 3259 3.15Jackrabbit Tank 021 5,246 1,599 53.21 20.85 32.36 5.50 37.86 0.67Jaguar Tank 0.41 5,285 1,611 53.01 20.93 32.08 5.50 37.58 1.28Javelina Tank 050 4,997 1,523 54.49 20.36 34.12 5.50 39.62 1.66John Deer Tank 0.15 5,344 1,629 52.71 21.04 31.66 5.50 37.16 0.48John Hall Cabin Tank 0.79 6,611 2.015 45.87 23.53 22.34 5.48 2783 183John Hall Tank 0.17 6,496 1,980 46.51 23.30 23.21 5.49 28.70 0.41John Moore Tank 1 0.30 5,945 1,812 49.53 22.22 27.31 5.49 3281 0.82John Moore Tank 2 0.36 5,151 1,570 53.70 20.66 33.04 5.50 38.54 1.15John Moore Tank 3 0.25 4,875 1,486 55.10 20.12 34.97 5.50 40.47 0.85Johnnie Tank 0.44 6,286 1,916 47.68 22.89 24.79 5.49 30.27 1.1'1Johnson Corral Tank 1.69 6,184 1,885 48.23 22.69 25.54 5.49 31.03 4.36JumpoffTank 0.40 6,900 2,103 44.23 2409 20.14 5.48 25.62 0.85Junction Tank 1 0.35 5,039 1,536 54.27 20.45 33.82 5.50 39.32 1.15Junction Tank 2 033 8,589 2,618 34.06 27.40 6.66 5.47 12.12 0.33Junction Tank 3 0.72 5,673 1,729 50.99 21.69 29.30 5.49 3480 2.09Juniper Tank 1 0.48 6,421 1,957 46.93 23.15 23.78 5.49 2927 1.7Juniper Tank 2 0.59 5,272 1,607 53.08 20.90 32.18 5.50 37.68 1.84Kelly Butte Tank 0.21 4,964 1,513 54.65 20.30 34.35 5.50 39.85 0.69Kelly Draw Tank 1.17 5,732 1,747 50.68 21.80 28.87 5.49 34.37 3.35Keystone Tank 0.42 5,167 1,575 53.62 20.70 32.92 5.50 38.42 1.36Klnlshba Tank 1.09 5,591 1,704 51.42 21.53 29.90 5.49 35.39 3.20KL Junction Tank 4.27 6,224 1,897 48.02 22.77 25.25 5.49 30.74 10.95L Tank 0.95 5,581 1,701 51.47 21.51 29.97 5.49 3546 280Lake 04047 0.13 7,234 2,205 42.30 24.75 1'(.55 5.48 2303 0.26Largo Tank 1 7.76 7.185 2,190 42.58 24.65 17.93 5.48 23.41 15.14Largo Tank 2 0.53 7,280 2,213 42.14 24.80 17.34 5.48 22.82 1.02Lightning Park Tank 0.11 8,022 2,445 37.59 26.29 11.30 5.47 16.77 0.15Lightning Tank 0.64 5,272 1,607 53.08 20.90 32.18 5.50 37.68 2.02Limestone Ridge Tank 1 0.25 6,217 1,895 48.05 22.75 25.30 5.49 30.79 0.63Limestone Ridge Tank2 0.46 6,230 1,899 47.98 22.78 25.20 5.49 30.69 1.17Limestone Tank 0.35 5,407 1,648 52.38 21.17 31.22 5.50 36.71 1.06Litle Round Top Tank 0.52 6,188 1,888 48.22 22.70 25.52 5.49 3101 1.34Little Tank 0.43 4,052 1,235 59.11 18.51 40.60 5.51 46.11 1.66Live Oak Tank 0.91 5,121 1,561 5385 20.61 33.25 5.50 3875 2.95Log Corral Tank 2.17 5,472 1,668 52.04 21.29 30.75 5.50 36.24 6.55Log Pond 36.76 7,270 2,216 42.09 24.82 17.27 5.48 22.74 69.66Log Road Tank 0.32 6,716 2,047 45.28 23.73 21.54 5.48 2703 072Log Tank 0.28 6,145 1,873 48.45 22.61 2584 5.49 31.33 0.74Lone Pine Tank 1.24 5,128 1.563 53.82 20.62 33.20 5.50 38.70 4.01Lone Pine Tank 1 3.95 7,556 2,303 40.40 25.38 15.02 5.48 20.50 6.75Lone Pine Tank 2 6.55 7,461 2,274 40.97 25.19 15.77 5.48 21.25 1160Lone Pine Tank 3 9.87 6,056 1,846 48.93 22.44 26.49 5.49 31.98 26.32Lone Pine Tank 4 3.69 7,513 2,290 40.65 25.29 15.36 5.48 20.84 6.76Lone Tank 0.55 5,030 1,533 54.32 20.43 33.89 5.50 39.39 1.82Lonely Mountain Tank 0.39 75.37 10.57 64.81 5.55 70.36 2.27Loneiy Mountain Tank 1.02 5,153 1,571 53.69 20.67 33.03 5.50 38.53 3.28Long Meadow Tank 0.23 7.910 2,411 38.27 26.07 12.20 5.47 17.67 0.33Lost Knife Tank 0.11 5,525 1,684 51.7 21.40 30.37 5.50 35.86 0.33Lost Lake 1.00 6,473 1,973 46.64 23.26 23.38 5.49 28.87 2.40LostTank 0.21 6,224 1,897 48.02 22.7 25.25 5.49 30.74 0.55Louse Flat Tank 0.52 5,135 1,565 53.79 20.63 33.15 5.50 38.65 1.67Louse Lake 1.56 7,080 2,158 43.19 24.45 18.75 5.48 2423 3.16Louse Tank 1 016 4,882 1,488 55.06 20.14 34.93 5.50 40.43 0.54Lower Camp Tank 0.45 5,630 1,716 51.21 21.60 29.61 5.49 35.11 1.33Lower Canyon Tank 0.84 5,554 1,693 51.61 21.46 30.16 5.50 35.65 250Lower CC Flat Tank 0.09 8,737 2,66"3 33.13 27.69 5.43 5.46 10.90 0.09Lower Cotton Tank 2.65 6,115 1,854 4861 22.55 26.06 5.49 31.55 6.96Lower Firebox Tank 0.34 6,001 1,829 49.23 22.33 26.90 5.49 32.39 0.91Lower Hole Canyon Tank 2.15 5,098 1,554 5397 20.56 33.41 5.50 38.91 6.99Lower Hoot OWL Tank 1.75 5,840 1,780 50.10 2201 28.08 5.49 33.58 489Lower Horse Mesa Tank 2 0.15 4,862 1,482 55.16 20.10 35.06 5.50 40.57 0.51Lower Limestone Tank 0.41 5,272 1,607 53.08 20.90 32.18 5.50 37.68 1.28Lower Martinez Tank 0.10 6,171 1,881 48.31 22.66 25.64 5.49 31.13 0.26
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EXHIBIT 11.3.1,1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre. Lake 
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (in) (in) (aflyr)Lower Mattress Tank 0.09 8,553 2,607 34,29 27.33 6.96 5.47 12.42 0,10Lower Mud Tank 0.09 5,115 1,559 53,89 20.59 33.29 5.50 38.79 0.30Lower Pasture Tank 9.93 6,119 1,865 48.59 22.56 26,03 5.49 31.52 26.09Lower Reservation Flat Tank 0,14 7.871 2,399 38.51 26.00 12.51 5.47 17.99 0.21Lower Stago Canyon Tank 0.53 5,502 1,677 51,89 21.35 30.53 5.50 36.03 1.60Lower Stake Tank 0,21 5,358 1,633 52.64 21.07 31.57 5.50 37.D 0.63Lower Wllow Tank 0.48 5,282 1,610 53,03 20.92 32,11 5.50 37.60 1.52Lowerkeys 0.96 4,892 1,491 55.01 20,16 34.86 5,50 40,36 3.24Main Canyon Tank 0.79 5,197 1,584 53.47 20.75 32.71 5.50 38.21 2,50Malapai Tank 1.11 5,955 1,815 49.48 22.24 27.24 5.49 3273 3.03Mare Pasture Tank 1.59 6,024 1,836 49,11 22.37 26.73 5.49 32,23 427Mashed House Tank 0.39 9,298 2,834 29.50 28.79 0.71 5.46 6.16 020Mattress Cienega Tank 0.15 8,661 2,640 33,61 27.55 6.06 5.46 11,52 0.14Maverick Lake 1.03 7,890 2,405 38,39 26.03 12.35 5.47 17.83 1.53McDonald Tank 0.97 7,579 2,310 40.26 25.42 14.84 5.48 20,32 1.64McNary Tank 6.75 7,320 2,231 41.80 24.92 16.88 5.48 22.36 12.57Medicine Bute Tank 1 0.39 4.167 1,270 58.56 18,73 39.83 5.51 45.34 1.49Medicine Butte Tank 2 0.60 3,930 1,198 59.68 18,27 41.41 5.51 46.92 2.33Mescal Tank 0.25 75,37 10.57 64,81 5.55 70.36 1.47Mescal Tank 0.42 5,582 1.702 5146 21.51 29.96 5.49 35.45 1.23Mesquite Tank 0,32 5,764 1,757 50.50 21,87 28.3 5.49 34.13 0.90Middle Burn Tank 0.09 8,094 2,467 37.15 26.43 10.71 5.47 16.18 0.13Middle Cotton Tank 0.23 6,286 1.916 47.68 22.89 24.79 5,49 30.27 0,59Middle Seven Mile Tank 0.10 5,456 1,663 52.13 21.26 30,86 5,50 36.36 0.30Milk Ranch Tank 0,80 6,739 2,054 45.15 23.78 2137 5.48 26,85 1.80Mine Tank 017 4,800 1,483 55.47 19.98 35.50 5.50 41.00 0.57Mine Tank 2 015 5,200 1,585 53.45 20,76 32.69 5.50 38,19 0.49Minor Flat Tank 1 084 6,047 1.843 48,98 22.42 26.57 5.49 32.06 2.25Mlricle Tank 0.22 9,035 2,754 31.21 28.28 2.93 5.46 8.39 0.15Moore Mountain Tank 1,73 5,371 1,637 52.57 21.09 31.48 5.50 36.97 5.35Mud Cat Tank 0.92 5,318 1,621 52.84 20.99 31.85 5.50 37,35 2.87Mud Spring Tank 1.03 5,594 1,705 51.40 21.53 29.8'1 5.49 35.37 3.04Mud Tank 1 1.65 5,922 1,805 49,66 22.18 27.48 5.49 32,97 4.55Mud Tank 2 0.68 6,936 2,114 44,02 24.16 19,86 5.48 25.34 1.44Mud Tank 3 0.94 6.329 1,929 47.4 22,97 24.47 5.49 2996 2,34Mud Tank 4 0.67 5,541 1,689 51,68 21.43 30.25 5.50 35.75 1.99Mule Tank 5 0.68 5,817 1,773 50.22 21.97 2825 5.49 33.74 1.92Mustang Ridge Tank 0.37 5,108 1,557 53,92 20,58 33.34 5,50 38,84 120Mustang Spring Tank 1.10 5.577 1,700 51.49 21.50 29.99 5.50 35.49 3.26N Tank 1.25 6,460 1,969 46.71 23.23 23.48 5.49 2897 3.01Navaho Pit Tank 6.54 6,142 1,872 48.47 22.61 25.86 5.49 31.35 17.10Navajo Bill Tank 0.94 4,764 1,452 55.65 19.91 35.75 5.50 41.25 3.25Navajo Spring 0.10 5,115 1,559 53.89 20.59 33.29 5.50 38.79 0.33Navajo Tank 1 0.19 5,446 1,660 52.18 21.24 30.94 5.50 36,43 0.58Navajo Tank 2 0.32 5,282 1,610 53.03 20,92 32.11 5.50 3760 1.01New Cedar Drift Fence Tank 0.34 5,295 1,614 52.96 20.95 32.01 5.50 3751 107New Moore Mountian 0.56 5,374 1,638 5255 21.10 31.45 5.50 3695 173New Tank 1 0.19 7,155 2.181 42.76 24.59 18.16 5.48 2364 0.38No Name Tank 0.60 8,484 2,586 34.72 27.20 7.52 5.47 1299 0,65North Bonito Prairie Tank 4.66 6,001 1,829 49.23 22.33 26.90 5.49 3239 12,57North Boundary 019 6.896 2,102 44.25 2409 20.16 5.48 2565 0.41North Gopher Tank 0.15 4,993 1,522 54.50 20.36 34.15 5.50 3965 0.49Nyce Lake 0,65 7,359 2,243 41.57 24.99 16.57 5.48 2205 1.9Oak Flat Tank 1.38 5,010 1,527 54.42 20.39 34.03 5.50 39.53 4.55Oak Spring Tank 1.61 5,856 1,785 50,01 22,05 27.96 5.49 33.48 4.48Oak Tank 2.76 6,365 1.940 47.24 23.04 24.20 5.49 29,68 6.83Old Camp Tank 0,70 6,102 1,860 48.68 22,53 26,15 5.49 31.64 1.85Old Mare Pasture Tank 1.50 5,955 1,615 49.48 22.24 27,24 5.49 32.73 4.10Old Road Tank 0.09 5,194 1,583 53.48 20.75 32.74 5.50 38.23 0.29Olson Tank 0.92 4,718 1.436 55.88 19.81 38.D 5.50 41.57 3.20One Mile Tanks 0,53 5,994 1,827 49,27 22.32 26,95 5.49 32.44 1.43P S Sprin9 Tank 0.47 7,497 2,285 40.75 25.26 15.49 5.48 20.97 0.82Palomino Tank 053 5.755 1,754 50,55 21,85 28.71 5.49 3420 1.51Parker Tank 2 0.22 5,302 1,616 5293 20.96 31.97 5.50 37.46 0.69Pasture Tank 0.33 9,104 2,775 30,76 28.41 2.35 5.46 7.81 0,21
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre.Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres It m (in) (In) (in) (in) (in) (afiyr)Pasture Tank 1 1.25 5,745 1,751 50.61 21.83 28.78 5.49 34.27 356Pasture Tank 3 0.52 5,135 1,565 53.79 20.63 33.15 5.50 38.65 1.69Pasture Tank 4 0.25 5,079 1,548 54.07 20.52 33.55 5.50 39.05 0.81Peach Tank 0.59 5,164 1,574 5363 20.69 32.95 5.50 38.44 1.88Peach Tree Tank 0.85 5,433 1,656 5225 21.22 31.03 5.50 36.53 2.58Peninsula Tank 0.32 5,876 1,791 49.90 22.09 27.82 5.49 33.31 0.90Penrod Flat Tank 0.09 7,966 2,428 37.93 26.18 11.75 5.47 17.22 0.14Penrod Tank 0.18 7,749 2,362 3924 25.76 13.48 5.47 18.96 0.29Pepper Lake 0.48 7,021 2,140 43.53 24.33 19.20 5.48 24.68 0.95Petrified Tank 0.79 6,476 1,974 46.62 23.26 23.36 5.49 28.65 1.91Piggie Tank 0.31 5,197 1,584 53.47 20.75 32.71 5.50 38.21 0.97Pine Basin Tank 0.31 7,454 2,272 4100 25.18 15.83 5.48 21.30 0.55Pine FlatTank 6.61 5,42 1,671 51.99 21.31 30.68 5.50 3617 19.94Pine Tank 0.30 5,974 1,821 49.38 22.28 27.10 5.49 32.59 0.81Pinetop Mountain Tank 1.20 7,077 2,157 43.21 24.44 18.77 5.48 24.25 2.42Pinto Tank 0.19 7,031 2,143 43.48 24.35 19.13 5.48 24.61 0.39Pinyon Tank 0.56 5,151 1,570 53.70 20.66 33.04 5.50 38.54 1.80Pit Hole Tank 0.96 5,909 1,801 49.73 22.15 27.58 5.49 33.07 2.63Pit Tank 1 0.20 7,208 2,197 42.45 24.70 17.75 5.48 23.23 0.39Pit Tank 2 0.27 7,257 2,212 42.16 24.79 17.37 5.48 22.65 0.51P~ Tank 3 0.55 5,289 1,612 52.99 20.93 32.06 5.50 37.56 1.71Pit Tank 4 0.57 6.135 1,870 48.50 22.59 25.91 5.49 31.40 1.49Plow Tank 0.49 5,285 1,611 53.01 20.93 32.08 5.50 37.58 1.55Pocket Tank 0.59 5.732 1,747 50.68 21.80 28.87 5.49 34.37 1.69Poker Mountain Tank 1 0.97 6,207 1,892 48.11 22.73 25.37 5.49 30.86 2.50Poker Mountain Tank 2 0.83 6,293 1,918 47.64 22.90 24.74 5.49 30.23 2.09Ponderosa Tank 0.71 5,591 1,704 51.42 21.53 29.90 5.49 35.39 2.08Post Offce Tank 064 5,965 1,818 49.43 22.26 27.17 5.49 32.66 1.74Pothole Tank 02086 0.09 6,506 1,983 46.46 23.32 23.14 5.49 28.2 0.22Powder Tank 0.16 7,001 2,134 43.65 24.29 19.36 5.48 24.84 0.32Prarie PitT ank 1.63 5,863 1,787 49.98 22.06 27.92 5.49 33.41 4.54Priebe Creek Tank 1.17 5,804 1.769 50.29 21.94 28.35 5.49 33.84 3.31Pronghorn Pit Tank 0.09 8,025 2,446 37.57 26.30 11.27 5.47 16.74 0.13Pryce Lake 029 7,051 2,149 43.36 24.39 18.98 5.48 24.46 0.59Pumpkin Lake 1.16 7,021 2,140 43.53 24.33 19.20 5.48 24.68 2.39Pussy Tank 0.92 6,106 1,861 48.66 22.54 26.13 5.49 31.62 2.42Quail Tank 0.15 4,601 1,403 56.46 19.59 36.87 5.50 42.37 052Quail Tank 0.57 75.37 10.57 64.81 5.55 70.36 3.35Railroad Track Spring Tank 0.12 7,907 2,410 38.29 26.07 12.22 5.47 17.70 0.17Rattle Snake Tank 0.11 7,014 2.138 43.57 24.32 1925 5.48 2474 0.23Red 77 Tank 0.09 8,622 2,628 33.85 27.47 6.39 5.46 11.85 0.09Red Canyon Tank 1 0.60 5,377 1,639 5254 21.11 31.43 5.50 36.93 1.84Red Canyon Tank 2 0.38 5,138 1,566 53.77 20.64 33.13 5.50 38.3 1.22Red Hil Tank 0.37 5,112 1,558 53.90 20.59 33.32 5.50 3882 1.21Red Knoll Tank 0.90 5.157 1,572 53.67 20.68 32.99 5.50 38.49 2.89Red Ledge Mesa Tank 0.47 5,525 1,684 51.77 21.40 30.37 5.50 3586 139Red Tank 1 0.71 5,079 1,548 54.07 20.52 33.55 5.50 39.05 2.31Red Tank 2 0.79 5,049 1,539 54.22 20.46 33.76 5.50 39.26 2.58Red Tank 3 0.24 5,318 1,621 52.84 20.99 31.85 5.50 37.35 0.75Ridge Tank 1 0.81 5,144 1,568 53.74 20.65 33.08 5.50 38.58 2.60Ridge Tank 3 0.56 4,980 1.518 54.57 20.33 3424 5.50 3974 1.86Rim Pit Tank 0.39 4,865 1,489 55.05 20.14 34.90 5.50 40.41 1.32Rim Tank 0.73 5,312 1,619 52.88 20.98 31.90 5.50 37.39 2.27Rip Rap Tank 0.41 6,283 1,915 47.69 22.88 24.81 5.49 30.30 1.03Road Tank 0.37 5,420 1,652 52.31 21.19 31.12 5.50 36.62 1.13Rock Canyon Tank 0.33 4,232 1,290 5625 18.86 39.38 5.51 44.89 1.22Rock House Bulle Tank 0.39 5,305 1,617 52.91 20.97 31.94 5.50 37.44 1.20Rock House Tank 0.39 5,030 1,533 54.32 20.43 33.89 5.50 39.39 1.30Rocky Basin Tank 1 3.57 5,784 1,763 50.40 21.91 28.49 5.49 33.98 10.11Rocky Basin Tank 2 2.04 5,679 1,731 50.95 21.70 29.25 5.49 34.75 5.89Rocky Tank 0.48 5,679 1,731 50.95 21.70 2925 5.49 34.75 1.40Rons Tank 022 7,441 2,268 41.08 2515 15.93 5.48 2141 0.39Root Plow Tank 1.36 6,165 1,879 4834 22.65 25.69 5.49 3118 3.53Ruins Tank 0.49 5,472 1,668 52.04 2129 30.75 5.50 36.24 1.49Ruins Tank 1 1.07 5,351 1,631 5267 21.06 31.62 5.50 37.11 3.31
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (In) (In) (af/yr)Ruins Tank 2 0.90 5,394 1,644 5245 21.14 31.31 5.50 36.81 2.76Saddle Tank 0.33 5,512 1,680 51.84 21.37 30.46 5.50 35.96 0.98Salt Creek Tank 0.12 5,663 1,726 51.04 21.67 29.37 5.49 34.87 0.35Salt House Tank 3.56 7,621 2,323 40.01 25.51 14.50 5.47 19.98 5.93Salt River Rim Tank 0.10 4,793 1,461 55.51 19.96 35.54 5.50 41.05 0.35Salt Tank 0.09 6,683 2,037 4546 23.67 21.79 5.48 2728 0.20Salt Trap Tank 1.03 5,705 1,739 50.61 21.75 29.06 5.49 34.56 2.97Sam Canyon Tank 0.68 5,801 1,768 50.31 21.94 28.37 5.49 33.86 1.92Sam Green Tank 0.77 5,344 1,629 52.71 21.04 31.66 5.50 37.16 2.38San Juan Rat 0.85 8,760 2,670 32.98 27.74 5.24 5.46 10.70 0.76San Juan Lake 0.63 8,730 2,661 33.17 27.68 5.49 5.46 10.95 0.58San Juan Tank 0.92 8,701 2,652 3336 27.62 5.73 5.46 11.20 0.86Sand Tank 1 0.34 6,506 1,983 46.6 23.32 23.14 5.49 28.2 0.82Sand Tank 2 1.36 8,491 2,586 3468 27.21 7.47 5.47 1294 1.47Sand Tank 3 0.72 8,599 2,621 34.00 27.42 6.56 5.47 12.04 0.72Sandstone Tank 0.11 6,709 2,045 45.31 .23.72 21.59 5.46 27.08 0.25Sawtooth Tank 1 0.57 5,351 1,631 52.67 21.06 31.62 5.50 37.11 1.75Sawtooth Tank 2 0.52 5,476 1,669 52.02 21.30 30.72 5.50 36.22 1.56Second Hollow Tank 030 6,801 2,073 44.79 23.90 20.89 5.48 26.38 0.65Seven Mile Tank 1 470 5,289 1,612 52.99 20.93 3206 5.50 37.56 14.73Seven Mile Tank 2 1.09 6,217 1,895 48.05 22.75 25.30 5.49 30.79 2.80Seven Mile Trap Tank 0.46 5,502 1,677 51.89 21.35 30.53 5.50 36.03 1.40Seven Up Tank 131 6,033 1,839 49.06 22.39 26.66 5.49 32.15 3.50Shale Tank 0.31 5.997 1,828 49.25 22.32 26.93 5.49 32.42 0.83Sheep Spring Tank 1.07 9,167 2,794 30.36 28.54 1.82 5.46 7.28 0.65Sheep T¡ink 0.15 5.810 1,771 50.26 21.96 28.30 5.49 33.79 0.42Shipyard Tank 0.29 9,081 2,768 30.91 28.37 2.54 5.46 8.00 0.20Side Oat Tank 0.72 4,951 1,509 54.72 20.27 34.45 5.50 39.95 2.41SI~ed Tank 1.10 5,965 1,818 49.43 22.26 27.17 5.49 32.66 3.00Skeleton Tank 0.26 5.276 1,608 53.06 20.91 32.15 5.50 37.65 0.80Skiddy Tank 0.35 6,532 1,991 46.31 23.37 22.94 5.49 28.2 0.83Skunk Tank 0.07 6,640 2,024 45.70 23.58 22.12 5.48 27.60 0.16Smoke Sliop Tank 0.10 7,201 2,195 42.49 24.66 17.80 5.48 23.28 0.19Snow Tank 2.53 6,988 2,130 43.72 24.27 19.46 5.48 2494 5.27Soldier Bute Tank 0.46 8,973 2,735 31.61 28.16 3.46 5.46 6.92 0,34Sombrero Butte Tank 0.24 4,826 1,471 55.34 20,03 35.32 5.50 40.82 0.80Sombrero Tank 2 0.13 5,075 1,547 54.09 20.52 33.57 5.50 39.07 0.43South Bear Tank 0.48 5,207 1,587 53.42 20.77 32.64 5.50 38.14 1.52South Tank 0.11 6,870 2,094 44.40 24.03 20.37 5.46 25.85 0.23Spoon Tank 0.50 4,636 1,413 56.29 19.65 36.63 5.50 42.14 1.74Spotted Mountain Tank 0.44 5,840 1,780 50.10 22.01 28.08 5.49 33.58 1.24Spring Tank 0.29 5.823 1,775 50.19 2198 28.20 5.49 33.70 0.81Square Tank 0.67 5,666 1,727 51.02 21.67 29.35 5.49 34.84 1.94Squirrel Tank 2.10 5,810 1,77 50.26 21.96 28.30 5.49 33.79 5.91Stake Tank 0.70 5.387 1,642 52.49 21.13 31.36 5.50 36.85 2.16Standing Rock Tank 0.55 5,285 1,611 53.01 20.93 32.08 5.50 37.58 1.71Stanley Trap Tank 0.24 5,518 1,682 5180 21.38 30.42 5.50 35.91 0.73Steer Tank 0.24 8,668 2,703 32.29 27.95 4,34 5.46 9.80 0.20Stinking Spring Tank 1.03 5,295 1,614 52.96 20.95 32.01 5.50 37.51 3.22Stock Tank 0.24 5,236 1,596 53.26 20.83 32.43 5.50 37.93 0.76Sugarloaf Tank 2.23 5.089 1,551 54.02 20.54 33.48 5.50 3898 7.24Sunset Pass Tank 0.50 6,362 1,939 47.26 23.04 24.22 5.49 29.71 1.23Sweater Creek Tank 0.12 6,726 2,050 45.22 23.75 21.4 5.48 26.95 0.27Sweater Tank 3.34 6,007 1,831 49.20 22.34 26.86 5.49 32.35 9.01Tank 01012 0.82 5,771 1,759 50.47 21.88 28.59 5.49 34.08 2.32Tank 01056 0.93 6,037 1,840 49.04 22.40 26.64 5.49 32.13 2.49Tank 01059 0.40 5,043 1,537 54.25 20.45 3380 550 39.30 1.2Tank 02004 0.27 5,463 1,665 52.09 21.27 30.82 5.50 36.31 0,81Tank 02019 0.28 6,480 1,975 46.60 23.27 23.33 5.49 28.82 0.66Tank 02020 0.19 6,503 1,982 46.48 23.31 23.16 5.49 28.65 0.46Tank 02078 0.19 7,730 2,356 39.36 25,72 13.64 5.47 19.11 0.30Tank 02107 0.16 7,306 2,227 41.87 24.89 1698 5.48 22.46 0.31Tank 02110 0.09 7,657 2.334 39.79 25.58 14.22 5.47 19.69 0.15Tank 02115 0.29 5,650 1,722 51.11 21.64 29.4 5.49 34.96 0.84Tank 02935 2.36 5,397 1,645 52.43 21.15 31.29 5.50 36.78 7.23
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation PreCipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (in) (in) (af/yr)Tank 03077 008 6,713 2,046 45.29 23.73 21.57 5.48 2705 0.19Tank 03080 0.25 5,075 1,547 54.09 20.52 33.57 5.50 39.07 0.82Tank 03090 0.29 5,354 1,632 52.66 21.06 31.59 5.50 37.09 0.90Tank 03106 0.09 8,301 2,530 3587 26.84 9.03 5.47 14.50 0.11Tank 03118 0.14 8,330 2,539 3569 26.90 8.79 5.47 14.26 0.16Tank 04006 1.22 4,967 1,514 54.63 20.30 34.33 5.50 39.83 4.04Tank 04017 118 5,525 1,684 51.77 21.40 30.37 5.50 35.86 3.53Tank 04062 0.33 5,394 1.64 52.45 21.14 31.31 5.50 36.81 1.00Tank 04063 0.45 5,328 1,624 52.79 21.01 31.78 5.50 37.28 1.39Tank 04064 0.98 5,299 1,615 52.94 20.95 31.99 5.50 37.49 3.07Tank 04065 0.39 5,568 1,697 51.54 21.48 30.06 5.50 35.56 1.14Tank 04068 0.20 5,023 1.531 5435 20.41 33.94 5.50 39.44 0.67Tank 04072 0.10 5,338 1,627 52.74 21.03 31.71 5.50 37.21 0.30Tank 04073 0.19 5,180 1,579 53.55 20.72 32.83 5.50 38.33 0.62Tank 04075 0.15 7,100 2,184 43.08 24.48 18.59 5.48 24.07 0.29Tank 05011 0.40 3.937 1,200 59.65 18.28 41.36 5.51 46.87 1.56Tank 05012 0.79 4.495 1,370 56.98 19.38 37.60 5.51 43.11 2.83Tank 05045 0.66 6,017 1,834 49.14 22.36 26.78 5.49 32.27 1.78Tank 05047 0.20 5,735 1,748 50.66 21.81 28.85 5.49 34.34 0.56Tank 05062 0.65 5,801 1,768 50.31 2194 28.37 5.49 33.86 1.83Tank 05063 0.10 5,627 1,715 51.23 21.60 29.63 5.49 35.13 0.30Tank 06037 0.60 8,133 2,479 36.91 26.51 10.39 5.47 1586 0.80Tank 06041 0.41 7,398 2,255 41.33 25.07 16.26 5.46 21.74 0.74Tank 06045 0.34 7,805 2,379 38.91 25.87 13.04 5.47 18.51 0.53Tank 06048 0.39 8,117 2,474 37.01 26.48 10.53 5.47 16.00 0.52Tank 06052 0.10 7.365 2,245 41.53 25.01 16.52 5.48 22.00 0.18Tank 07001 0.45 5,866 1,788 49.96 22.07 27.89 5.49 33.38 1.26Tank 07002 0.72 6,903 2,104 44.21 24.10 2011 5.48 25.60 1.53Tank 07015 0.38 7,713 2,351 39.46 25.69 13.77 5.47 19.25 0.61Tank 07034 0.42 8,074 2,461 37.27 26.39 10.87 5.47 16.34 0.57Tank 07038 0.14 6,742 2,055 45.13 23.78 21.34 5.48 26.83 0.31Tank 07057 0.32 7,152 2,180 4277 24.59 18.19 5.48 23.67 0.63Tank 08006 0.28 4,797 1,462 55.49 19.97 35.52 5.50 41.02 0.96Tank 08007 0.15 4,770 1,454 55.62 19.92 35.70 5.50 41.21 0.52Tank 08009 0.51 5,207 1,587 53.42 20.77 32.64 5.50 38.14 1.64Tank 08021 0.72 5,787 1,764 50.38 21.91 28.47 5.49 3398 2.03Tank 08025 0.33 5,650 1,722 51.11 21.64 29.47 5.49 34.96 0.96Tank 08033 0.09 4,977 1,517 54.59 20.32 34.26 5.50 39.76 0.30Tank 08034 0.07 4,938 1,505 54.78 20.25 34.54 5.50 40.04 0.24Tank 08042 0.14 6,119 1,865 48.59 22.56 26.03 5.49 3152 0.38Tank 08046 0.21 7,372 2,247 41.49 25.02 16.47 5.48 2195 0.38Tank 08047 0.42 7,339 2,237 41.68 24.95 16.73 5.48 22.21 0.76Tank 08046 0.84 7,016 2,139 43.55 24.32 19.23 5.48 24.71 1.73Tank 08049 0.33 7,297 2,224 41.93 24.87 17.06 5.46 22.54 0.62Tank 08050 0.23 4,659 1,420 56.17 19.70 36.47 5.50 4198 0.80Tank 08051 0.32 7,323 2.232 41.8 24.92 16.86 5.48 22.33 0.59Tank 08052 0.89 6,270 1,911 47.77 22.86 24.91 5.49 30.40 2.26Tank 09003 0.52 8,638 2,633 33.75 27.50 6.25 5.46 1171 0.50Tank 09011 0.20 9,121 2,780 30.66 28.45 2.21 5.46 7.67 0.13Tank 09012 0.49 9,108 2,776 30.74 28.42 2.32 5.46 7.78 0.32Tank 09013 0.16 9,147 2,788 30.49 28.50 1.99 5.46 7.45 0.10Tank 09017 0.32 9,124 2,781 30.63 28.45 2.18 5.46 7.64 0.20Tank 09018 0.91 9,121 2,780 30.66 28.45 2.21 5.46 7.67 0.58Tank 09019 0.13 9,140 2,786 30.53 28.48 2.04 5.46 750 0.08Tank 09020 0.11 9,121 2,780 30.66 26.45 2.21 5.46 7.67 0.07Tank 09024 0.09 8.550 2,606 34.31 27.33 6.98 5.47 12.45 0.10Tank 09025 0.13 8,701 2,652 33.36 27.62 5.73 5.46 11.20 0.12Tank 09026 0.22 9,081 2,768 30.91 28.37 2.54 5.46 8.00 0.15Tank 09031 0.59 9,354 2,851 29.13 28.90 0.23 5.46 5.69 0.28Tank 09032 0.18 9,383 2,850 28.94 28.96 (0.02) 5.46 5.43 0.08Tank 1000 2.56 6,473 1.973 46.64 23.26 23.38 5.49 28.87 6.15Tank 1000 053 7,290 2,222 41.97 24.86 17.11 5.48 22.59 1.00Tank 10008 0.65 5,876 1,791 49.90 22.09 27.82 5.49 33.31 1.81Tank 10017 0.51 6,729 2,051 45.20 23.76 21.44 5.48 26.93 1.15Tank 10022 0.38 7,799 2,377 38.95 25.85 13.09 5.47 18.56 0.58
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (in) (in) (aflyr)Tank 10024 0.16 6.883 2,098 44.32 24.06 20.26 5.48 25.75 0.35Tank 10044 1.60 6,066 1,849 48.88 22.46 26.2 5.49 31.91 4.25Tank 10045 0.92 6,601 2,012 45.92 23.51 22.42 5.48 27.90 2.13Tank 10047 0.18 7.618 2,322 40.03 25.50 14.53 5.47 20.00 0.29Tank 10050 0.26 7,802 2,378 3893 25.86 13.06 5.47 18.54 0.41Tank 10911 0.99 5,213 1,589 53.38 20.79 32.60 5.50 38.10 3.14Tank 11001 6.96 8,944 2,726 31.80 28.10 3.70 5.46 917 5.31Tank 13003 036 7,297 2,224 41.93 24.87 17.06 5.48 22.54 0.67Tank 13004 4995 7,264 2,214 42.12 24.81 17.32 5.48 22.80 94.89Tank 13007 158 5,092 1,552 54.00 20.55 33.45 5.50 38.95 5.15Tank 13008 0.42 5,131 1,564 53.80 20.63 33.18 5.50 38.68 1.5Tin House Tank 133 5,358 1,633 52.64 2107 31.57 5.50 37.07 4.10Tin Shack 1 2.22 5,648 1,721 51.13 21.64 29.49 5.49 34.99 6.48Tin Shack Tank 2.68 6.083 1,854 48.79 22.49 26.30 5.49 31.79 7.63Tonto Rim Tank 1.72 6.112 1,863 48.63 22.55 26.08 5.49 31.57 4.52Tonto Trap Tank 0.21 6,785 2,068 44.89 23.87 21.02 5.48 26.50 0.46Trail Tank 0.23 6,795 2,071 44.83 23.89 20.94 5.48 26.43 0.51Trail Tank 1 0.12 5,248 1.599 53.21 20.85 32.36 5.50 37.68 0.39Trail Tank 2 0.58 5,472 1,668 52.04 21.29 30.75 5.50 36.24 1.76Trap Tank 01004 3.39 5,968 1,819 49.41 22.27 27.15 5.49 32.64 9.23Trap Tank 01005 0.67 5,978 1,822 49.36 22.28 27.07 5.49 32.58 1.83Trap Tank 01006 0.27 6.027 1,837 49.09 22.38 26.71 5.49 32.20 0.74Tree Nest Tank 0.12 7,758 2,364 39.20 25.77 13.43 5.47 18.91 0.18Tree Plot Tank 0.05 7,051 2,149 43.36 24.39 18.98 5.48 24.46 0.10Trout Pool Tank 1.36 8,678 2,645 33.50 27.58 592 5.46 11.39 1.29Turkey Ridge Tank 1.85 5,774 1,760 50.45. . 21.89 28.56 5.49 34.06 5.26TUrkey Roost Tank 0.33 5,479 1,670 5201 21.31 30.70 5.50 36.20 0.99Turkey Spring Tank 0.31 6,772 2,064 44.96 23.84 21.12 5.48 26.60 0.68Turkey Track Flat Tank 1.47 5.702 1,738 50.83 21.74 29.09 5.49 34.58 4.23Twin Lakes 0.63 7,310 2,228 41.85 24.90 16.96 5.48 22.44 1.18Two Bit Tank 0.29 5,230 1,594 53.30 20.82 32.48 5.50 37.98 0.93Two Mile Spring Tank 0.31 7,487 2,282 40.81 25.24 15.57 5.48 2104 0.54U Tank 0.30 5,686 1,733 5092 21.71 29.21 5.49 34.70 0.85Upper Bear Bute Tank 0.37 5,636 1,718 51.18 21.62 29.56 5.49 35.06 1.09Upper Calf Creek Tank 0.18 5,640 1,719 51.6 21.62 29.54 5.49 35.03 0.54Upper Com Creek Tank 20.60 6,283 1,915 47.69 22.88 24.81 5.49 3030 52.02Upper Cottonwood Tank 1 0.10 6,368 1,941 47.22 23.05 24.17 5.49 29.66 0.24Upper Cottonwood Tank 2 0.31 6,476 1,974 46.62 23.26 23.36 5.49 28.85 0.75Upper Hole Tank 0.54 5,988 1,825 49.30 22.30 27.00 5.49 32.49 1.47Upper Lake Tank 0.10 6,893 2,101 44.27 24.08 20.19 5.48 2567 0.22Upper Martinez Tank 0.62 6,220 1,896 48.04 22.76 25.28 5.49 30.76 1.60Upper Mud Tank 0.94 5,938 1,810 49.57 22.21 27.36 5.49 32.85 2.57Upper Neagle Tank 0.11 8,274 2,522 36.03 26.79 9.25 5.47 1471 0.13Upper Sam Canyon Tank 0.78 5,873 1,790 49.92 22.08 27.84 5.49 33.34 2.16Upper Seven Mile Tank 1.33 5,571 1,698 51.53 21.49 30.04 5.50 35.53 3.93Upper Sweater Tank 0.53 6,175 1,882 48.29 22.67 25.62 5.49 31.1 1.39Upper Willow Tank 0.99 5,394 1,644 52.45 21.14 3131 5.50 36.81 3.05V-2Tank 1.12 5,948 1,813 49.52 22.23 27.29 5.49 32.78 3.05Valley View Tank 0.32 5,479 1,670 52.01 21.31 30.70 5.50 36.20 0.97Velasques Bute 2 1.47 5.741 1,750 50.62 21.82 28.80 5.49 34.30 4.20Velasquez Tank 1 2.34 5,968 1,819 49.41 22.27 27.15 5.49 32.64 6.38Velasquez Tank 2 0.31 6,266 1,910 47.78 22.85 24.93 5.49 30.42 0.79Vernon Road Tank 0.09 7,382 2,250 41.43 25.04 16.39 5.48 21.87 0.17Wagon Road Tank 0.17 4,692 1,430 58.01 19.76 38.25 5.50 41.75 0.61Wagon Wheel Lake 1.58 7,093 2,162 43.12 24.47 18.65 5.48 24.13 3.18Walker Tank 0.22 5,545 1,690 51.66 21.44 30.23 5.50 35.72 0.66Walnut Tank 0.41 6,558 1,999 46.16 23.42 22.74 5.49 28.23 0.97Wart Tank 1.63 5,919 1,804 49.68 22.17 27.51 5.49 33.00 4.47Water Repair Fill Tank 0.19 8,780 2,676 32.85 27.78 5.08 5.46 1054 0.17Water Tank 0.21 7,280 2,219 42.03 24.84 17.19 5.48 22.67 0.39Weaning Pen Tank 21.46 5,761 1,756 50.52 21.86 28.66 5.49 34.15 61.09Well Canyon Tank 1 0.14 5,696 1,738 50.87 21.73 29.14 5.49 3463 039Well Canyon Tank 2 0.49 5,745 1,751 50.61 21.83 28.78 5.49 34.27 1.40Well Canyon Tank 3 0.45 5,673 1,729 50.99 21.69 29.30 5.49 34.80 1.29Well canyon Tank 4 0.18 5,066 1.544 54.14 20.50 33.64 5.50 3914 0.60
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre.Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres If m (in) (In) (in) (in) (In) (af/yrjWest Blue Lake 068 7,382 2,250 41.43 25.04 18.39 5.48 21.87 1.23West Burn Tank 0.16 6,827 2,081 44.64 23.95 20.69 5.48 26.18 0.36West Forestdale Tank 0.63 6,329 1,929 47.44 22.97 24.47 5.49 29.96 1.58West Indian Pine Tank 0.98 7,162 2,183 42.72 24.61 18.11 5.48 23.59 1.92West Seven Mile Tank 0.81 5,636 1,718 51.18 21.62 29.56 5.49 35.06 2.36West Tank 0.60 6,138 1,871 48.49 22.60 25.89 5.49 31.37 1.58West Tin House Tank 0.59 5,538 1.688 51.70 21.42 30.27 5.50 35.77 1.77Whirley Basin Tank 1 0.91 6,650 2,027 4565 23.60 22.04 5.48 2753 2.09Whirley Basin Tank 2 081 6,362 1,939 47.26 23.04 24.22 5.49 29.71 2.00White Cliff Tank 0.21 5,518 1,682 51.80 21.38 30.42 5.50 35.91 0.64White Spot Tank 0.46 5.768 1,758 50.48 21.87 28.61 5.49 34.10 1.30Whitetail Lake 017 6,690 2,039 45.42 23.68 21.74 5.48 27.23 0.38Whitetail Tank 1 0.71 6,033 1,839 49.06 22.39 26.66 5.49 32.15 1.91Whitetail Tank 2 109 3,953 1,205 59.57 18.32 41.25 5.51 46.76 4.24Wild Horse Tank 1 1.04 7,323 2,232 41.78 24.92 16.86 5.48 22.33 1.93Wild Horse Tank 2 0.26 7,316 2,230 41.82 24.91 16.91 5.48 22.39 0.49Wild Horse Tank 3 0.89 5,285 1,611 53.01 20.93 32.08 5.50 37.58 2.78Wild Steer Tank 2.94 5,407 1,648 52.38 21.17 31.22 5.50 36.71 9.00Wills Tank 0.50 6,591 2,009 45.98 23.49 22.49 5.49 27.98 1.17Willow Tank 3.51 6,047 1,843 48.98 22.42 26.57 5.49 32.06 9.38VVliow Trap Tank 0.68 6,388 1,947 47.11 23.09 24.03 5.49 29.51 1.67VVndy Pass Tank 0.36 5,568 1,697 51.54 21.48 30.06 5.50 35.56 107Woolsey Lake 38.53 7,100 2,164 43.08 24.46 16.59 5.48 24.07 7729Y-31 Tank 0.56 6,099 1,859 48.70 22.52 26.18 5.49 31.67 1.48Yellowstone Tank 0.63 6,309 1,923 47.55 22.93 24.61 5.49 30.10 1.58Total 760.19

1,885.62Average 6,154 1,884 48.14 22.63 25.51 5.49 31.00

EX 11.3.1.1 A
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EXHIBIT tt.3.t.l.e



EXHIBIT 11..1.1 C

EXISTING OTHER IMPOUNDMENTS
DIVERSION AND DEPLETION CALCULA nONS

FORT APACHE INDIAN RESERVATION

Gross Lake Annual Net Lake Pre.LakeAcres Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Celi Inactive Active ft m (in) (in) (in) (in) (in) (aflyr)Canyon Dey (Greater Whiteriver)

689 18.8 4.960 1.512 54.67 20.29 34.38 5.50 39.88 82.75690 16.89 4.960 1.512 54.67 20.29 34.38 5.50 39.88 55.46691 5.44 4.960 1.512 54.67 20.29 34.38 5.50 39.88 1809692 5.62 4.960 1.512 54.67 20.29 34.38 5.50 39.88 1869693 5.60 4.960 1.512 54.67 20.29 34.38 5.50 39.88 18.3694 4.91 4,960 1.512 54.67 20.29 34.38 5.50 39.88 16.31695 5.33 4,960 1.512 54.67 20.29 34.38 5.50 39.88 1770696 5.63 4.960 1.512 54.67 20.29 34.38 5.50 39,88 18,71Subtotal 0.00 68.10 437.37 162.32 275.05 44.01 319.06 22633
Cedar Creek 701 4.06 4.888 1.490 55.03 20,15 34.88 5.50 40.38 13,65
Cibecue

702 4.76 4,840 1 Alb 55,27 20.05 35,22 5.50 40.72703 2,65 4.980 1.518 54,57 20.33 34,24 5,50 39.74704 2.60 4.980 1,518 54.57 20,33 34.24 5,50 39.74705 2.88 4.980 1.518 54.57 20,33 34.24 5.50 39.74706 3.01 4,980 1.518 54.57 20.33 34.24 5.50 39.74707 2.63 4.980 1.518 5457 20.33 34,24 5.50 39.74 8.70708 2.89 4.980 1,518 54.57 20.33 34.24 5.50 39.74709 2.67 4.980 1.518 54,57 20.33 34.24 5.50 39.74710 2.83 4.980 1.518 54,57 20.33 34.24 5.50 39.74711 1.60 4.840 1.475 55,27 20.05 35.22 5.50 40.72 5,42Subtotal 16.67 4.22 437.26 162.36 274.91 44,01 318.92 14.12
Carrizo 0.00 0.38 4.045 1.477 55,25 20,06 35,18 5.50 40.69 1,28
Hon Dah

715 1.68 7,152 2,180 42.77 24.59 18.19 5.48 23.67 3.31710 1.50 7,152 2.180 42.77 24.59 18.19 5.48 23,67 2.95717 1.61 7.152 2.180 42.77 24,59 18.19 548 23.67 3,17718 0.29 7,152 2.180 42.77 24,59 18,19 5.48 23,67 0.58719 0.47 7,152 2.180 42.77 24,59 18.19 5.48 23,67 0.92Subtotal 0.00 5.55 213,87 12294 90.94 27.40 118,33 10,94
McNary 712 1.66 7.218 2.200 42.39 24.72 17,68 5.48 23.16 321713 2.10 7,218 2.200 42,39 24.72 17,68 5,48 23.16 4,05714 2.13 7,218 2,200 42.39 24,72 17.68 5.48 23.16 4.11Subtotal 5.89 127.18 74,15 53,03 16.44 89.47 11.37
McNary Weiland

723 2.31 7.218 2.200 42.39 24,72 17.68 5,48 23.16 4.46724 17.12 7,218 2.200 42.39 24.72 17.68 5,48 23.16 33,04725 7.01 7.218 2.200 42.39 24.72 17.68 5.48 23.16 13.53000 26.44 127.18 74.15 53.03 16.44 69.47 51.02
Settling Ponds (Canyon Day Irrigation Project)

697 0.67 4.800 2.200 55.47 19.98 35.50 550 41.00 2,29698 2.31 4.800 2.200 55.47 19.98 35.50 5,50 41.00 7.88699 0.40 4,800 2.200 55.47 19.98 35.50 5.50 41.00 1,38700 0.36 4,800 2.200 5547 19.98 35.50 5.50 41.00 1,250,00 3.75 221.89 79.90 141.99 22.01 164,00 12.80
TOTAL 16.67 118.38 1.675.03 716,02 959.01 181.30 1.140.31 341.51

EX 11.3.1.1 C
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Exhibit 11.3.1.2

Diversion and Depletion Calculations
Lakes, Stockponds, and Other Impoundments

For puroses of Subparagraph i 1.3. i .2 of the Agreement, anual Diversions and

Depletions of Water for lakes, stockponds and other impoundments on the Reservation and

on Off-Reservation Trust Land shall be computed as provided below. In this Exhibit

11.3. i .2, the term "Lakes" shall mean lakes, stockponds, wastewater lagoons or other

impoundments.

Initial Fil of Lakes

The initial till of Lakes constructed on the Reservation subsequent to the date ofthe

Agreement shall be considered both fi Diversion and Depletion of Water. The Diversion and

Depletion wil be computed as the maximum incremental capacity of the Lake filled for the

first time at any point during the Year.

On-going Lake Diversions and Depletions

Except as provided under Initial Fil of Lakes above, annual Lake Diversions shall be

deemed to be equal to the Lake Depletions as calculated below.

The annual Lake Depletion shall be computed for each Lake using the following

equation:

Lake Depletion = Maximum Surface Acres * H(Gross Lake Evaporation

- Precipitation) + Before Lake Runoff)) / 12)

For purposes of the applying the equation, the following definitions of each

component shall be used.

Maximum Surface Acres for each Lake shall be as listed in Exhibits 11.3 .1.I.A,

11.3.1. I.B and 1 i.3 .I.I.e as may be amended to account for maximum surface acres at new

Lakes or changes at existing Lakes.

A verage annual Before Lake Runoff on the Reservation shall be 5.47 inches, which

is based on data from stream gages located on and near the Reservation, adjusted to a

common period of record from April 1, 1955 through September 30,2001.

Average anual Precipitation in inches shall be calculated using the relationship

between Precipitation and elevation on the Reservation, which is based on data from

precipitation gages located on and near the Reservation, adjusted to a common period of

2



record from i 948 through 2006. The equation is: Precipitation = (0.002 '" elevation) +

10.566.

Average anual Gross Lake Evaporation in inches shall be calculated using the

relationship between Gross Lake Evaporation and elevation on the Reservation, which is

based on data from pan evaporation stations located on and near the Reservation, adjusted to

a common period of record from 1949 through 1997, and further adjusted by a factor of O. 7

to convert pan evaporation to Lake evaporation. The equation is: Gross Lake Evaporation

= (-0.000000175 '" elevation2) - (0.003304442 '" elevation) + 75.371843 i 67.

3





Exhibit 11.3.2.3

Diversion and Depletion Calculations
Irrigation Use

For puroses of Subparagraph 11.3.2.3 of the Agreement, anual Diversions and

Depletions of Water for irrgation use on the Reservation and on Off-Reservation Trust Land

shall be computed as provided below.

Historical Irrigation Uses

For irrigated lands served by irrigation systems developed before the Enforceability

Date of the Agreement, annual Diversions and Depletions shall be computed by multiplying

the number of acres irrigated in each location listed in the table below by the corresponding

Diversion iina Depletion i:mounts for thut locution.

Location Diversion Depletion
(Acre.feet/Acre) (Acre-feet/Acre)

Canyon, Cibeque, and Carizo
Creeks; Nort and East Forks

2.75 1.51
of the White River

White River
3.33 2.53

Bonito Creck and Black River
2.50 1.8

Future Irrigation Uses

For irrgated lands servcd by irrgation systems developed or rehabilitated after the

Enforceability Date of the Agreement, annual Diversions shall be measured, and this Exhibit

11.3.2.3 shall be amended to incorporate the computations for anual Depletions for each

new irrgation system. The most accurate scientific method using available data will be used

for the computations of Depletions.

4
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Exhibit 11.3.3.2

Diversion and Depletion Calculations
Municipal and Industrial (M&I) Uses

For purposes of Subparagraph 11.3.3.2 of the Agreement, anual Depletions of Water
for M&I Uses on the Reservation and on Off-Reservation Trust Land shall be computed as

provided below.

Historical M&I Uses

For M&I Uses served by Water diversion and distribution systems developed before

the Enforceabilty Date of the Agreement, annual Depletions shall be bi:stld on lhe measured

Diversions of Water minus measured retur flows to Groundwater or Surface Water. Until

devices to measure Diversions have been installed, Diversions for M&I Uses shall btl

calculated based on electrical meter readings from the pumps. Until devices to measure

return flows have been installed, the following computations will be used -. inflows to

wastewater lagoons or constructed wetlands minus evaporation from lagoons as presented in

Exhibit 1 1.3.1. I.e or estimated evapotranspiration from constrcted wetlands.

Future M&I Uses

For M&I Uses served by Water diversion and distribution systems developed or

rehabilitated after the Enforceability Date of the Agreement, anual Depletions shall be

based on the measured Diversions of Water minus measured return flows to Groundwater or

Surface Water.

5





Exhibit 11.3.4.2

Depletion Calculations
Artificial Snow Making

For purposes of Subparagraph I 1.3.4.2 of 
the Agreement, annual Depletions of Water

for arificial snow making on the Reservation and on Off-Reservation Trust Land shall be

computed as provided below.

Historical Arificial Snow Making

For artificial snow making served by Water diversion and distribution systems

developed before the Enforceability Date ofthe Agreement, anual Depletions shall be based

on 20 percent of the measured Diversions of Water.

Future Artitìcial Snow Making

For artificial snow making served by Water diversion and distrbution systems

developed after the Enforceability Date of the Agreement, annual Depletions shall be based
on 20 percent of the measured Diversions of Water.

6



EXHIBIT 11.3.7.2



Exhibit 11.3.7.2

Depletion Calculations
Mineral Development

For puroses of Subparagraph 1 1.3.7.2 of the Agreement, anual Depletions of Water

for mineral development on the Reservation and on Off-Reservation Trust Land shall be

computed as provided below.

Mineral development Depletions shall be computed as measured Diversions minus

measured return flows to Groundwater or Surface Water.

7
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EXHIBIT 12.1

WAIVER AND RELEASE OF CLAIMS BY PARTIES OTHER THAN THE
WMAT ON BEHALF OF ITSELF AND ITS MEMBERS AND THE UNITED

STATES ACTING IN ITS CAPACITY AS TRUSTEE FOR THE WMAT AND ITS
MEMBERS

This Waiver an Release of Claims dated as ofdwt! I/Fs~~ered into by
the Parties to the Amended and Restated White Mountain Apache Tnbe Water Rights
Quantification Agreement dated as of November 1,2012 ("Agreement"), other than the
WMA T on behalf of itself and its Members and the United States acting in its capacity as
trustee for the WMAT and its Members.

1.0 DEFINITIONS.

For purposes of this Waiver and Release of Claims, the capitalized terms used
herein shall have the meanings set forth in Attachment 1 hereto. In the event a
capitalized term used herein is not listed on Attachment 1, such term shall have the
meaning set forth for such tenn in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS.

Except as provided in Paragraph 3.0 hereof, the Parties, except the WM T on
behalf of itself and its Members and the United States acting in its capacity as trustee for
the WMAT and its Members, as part oftheÍl obligations under the Agreement, hereby
waive and release any claims that such Parties may have against the WMA T and its
Members and the United States acting in its capacity as trustee for the WMT and its
Members under Federal, State or other law for all:

(a) Past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off-Reservation Trust Land arising
from time immemorial through the Enforceability Date;

(b) Claims for Injury to Water Rights arising after the Enforceability Date
resulting from the Diversion or Use of Water on or for the Reservation and on Off-
Reservation Trust Land in a manner not in violation ofthe Agreement;

(c) Past, present and future claims arising out of, or relating in any manner to,

the negotiation, execution, or adoption of the Agreement, an applicable settlement
judgment or decree, or the Act.

3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS.

3.1 Notwithstanding the waivers of claims and releases described in Paragraph 2.0,
the Paiiies, other than the WMA T on behalf of itself and its Members and United States
acting in its capacity as trustee for the WMA T and its Members, shall retain any right to:
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(a) Subject to Subparagraph 16.9 of the Agreement, assert claims for injuries
to, and seek enforcement of, their rights under the Agreement or the Act in any State
court or Federal court of competent jurisdiction;

(b) Asseii claims for injuries to, and seek enforcement of, their rights under

the Judgment and Decree entered by the court in the Gila River Adjudication
Proceedings, the form of which is attached as Exhibit 12.9.6.1 to the Agreement;

(c) Assert claims for injuries to, and seek enforcement of, their rights under

the Judgment and Decree entered by the court in the Little Colorado River Adjudication
Proceedings, the form of which is attached as Exhibit 12.9.6.2 to the Agreement;

(d) Assert past, present, and future claims to Surface Water that are not

inconsistent with the Agreement;

(e) Assert any claims to Groundwater that are subject to the Gila River

Adjudication Proceedings or the Little Colorado River Adjudication Proceedings, or
other applicable law;

(f) Assert any claims arising after the Enforceability Date for Injury to Water

Rights not specifically waived herein.

3.2 This Waiver and Release of Claims shall not bind the State as to a waiver of rights
or release of claims, if any, for lands received by the State from the United States
pursuant to the provisions of:

(a) The Act of September 9, 1850,9 Stat. 446 (creating the Territory of New
Mexico);

(b)
Purchase);

(c)
(d)

Grant);
(e)

The December 30, 1853 Treaty with Mexico, 10 Stat. i 031 (the Gadsden

The Act of 1863, 12 Stat. 664 (creating the Territory of Arizona);
The Act of February 18, 1881, 21 Stat. 326 (University of Arizona 1881

The Arizona-New, Mexico Enabling Act ofJune 20,1910,36 Stat. 557;
and

(f) The Act of February 20, 1929, c. 280, § 2, 45 Stat. 1252 (land for miners'
hospitals for disabled miers within said State).

4.0 WAIVER EFFECTIVE UPON ENFORCEABILITY DATE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.

5.0 COUNTERPARTS AND DUPLICATE ORIGINALS.

This Waiver and Release of Claims may be executed in one or more counterparts,
each of which shall constitute an original, and all of which, when taken together, shall
constitute one and the same instrument. This Waiver and Release of Claims also may be
executed in duplicate originals, each of which shall constitute an original Waiver and
Release of Claims.
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ATTACHMENT 1

DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of2010, P.L. 111-291, Title 111,124 Stat. 3064, 3073 (2010), a copy

of which is attached as Exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November i,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13, 2009 in accordance with Section
309(d)(1)(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "Arizona Water Company" shall mean the Arizona corporation of that name, its
subsidiaries and affiliates.

1.4 "Buckeye Irrigation Company" shall mean the corporation of that name organied
under the laws of the Arizona Territory in 1907.

1.5 "Buckeye Water Conservation and Drainage District" shall mean the entity of that
name that is a political subdivision of the State and an irigation district with power of
drainage organized under the laws of the State.

1.6 "CAP Repayment Contract" shall mean: (1) the contract between the United
States and CAWCD for Delivery of Water and Repayment of Costs ofthe CAP,
numbered 14-06-W-245 (Amendment No.1), and dated December 1, 1988; and (2) any
amendment to, or revision of, that contract.

1.7 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21,2007, in the United States District Court for the District of Arizona in the
consolidated civil action styled Central Arizona Water Conservation District v. United
States, et aI., and numbered CIV 95-625- TUC- WDB (EHC) and CIV 95-1 720-PHX-
EHC.

1.8 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.9 "CA WCD" or "Central Arizona Water Conservation District" shall mean the
political subdivision of the State that is the contractor under the CAP Repayment
Contract.
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1.10 "Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall not
become Effuent solely as a result of having been used for hydropower generation on the
Reservation.

1.11 "Enforceability Date" shall mean the date described in Section 309( d)(l) of the
Act.

1.12 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the Sate of Arizona in and for the County of Maricopa styled In re the
General Adjudication of All Rights To Use Water In The Gila River System and Source,
W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

1.13 "Groundwater" shall mean all Water beneath the surface ofthe Eaiih other than
Surface Water.

1.14 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The tenn "Injury to
Water Rights" includes a change in the Groundwater table and any effect of such a
change. The term "Injury to Water Rights" does not include any injury to water quality.

1.15 "Litte Colorado River Adjudication Proceedings" shall mean that action pending

in the Superior COUli of the State of Arizona in and for the County of Apache styled In
re: the General Adjudication of All Rights to Use Water in the Little Colorado River
System and Source, CIV No. 6417.

1.16 "Off- Reservation Trust Land" shall mean land (1) outside the exterior boundaries
of the Reservation that is held in trust by the United States for the benefit of the WMAT
as of the Enforceability Date; and (2) depicted on the map attached to the Agreement as
Exhibit 2.57.

1.17 "Party" shall mean an entity represented by a signatory to the Agreement and

"Parties" shall mean more than one of such entities. The State's participation as a Party
shall be as described in Subparagraph 16.5 ofthe Agreement. The United States'
participation as a Party shall be in the capacity as described in Subparagraph 2.72 of the
Agreement.

1.18 "Roosevelt Water Conservation District" or "R WCD" shall mean the entity of
that name that is a political subdivision of the State and an irigation district organized
under the laws of the State.

1.19 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.20 "SRP" shall mean the Salt River Project Agricultural Improvement and Power
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District, a political subdivision of the State, and the Salt River Valley Water Users'
Association, an Arizona Territorial Corporation.

1.21 "State" shall mean the State of Arizona.

1.22 "Surface Water" shall mean all Water that is appropriable under State law. For
purposes of the definition of "Water Right," the term "Surface Water" shall also
include Colorado River water.

1.23 "United States" or "United States of America" in any given reference herein shall
mean the United States acting in the capacity as set foiih in said reference. When the
term "United States" or "United States of America" is used in reference to a particular
agreement or contract, the teiTI shall mean the United States acting in the capacity as set
forth in such agreement or contract.

1.24 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under applicable
law.

1.25 "Water" when used without a modifYing adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.26 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.27 "White Mountain Apache Tribe" or "WMAT" shall mean the White Mountain
Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984
(commonly known as the "Indian Reorganization Act") (25 U.S.c. § 476).

1.28 "WMAT Reservation" or "Reservation" shall mean the land located within the
exterior boundaries of the White Mountain Indian Reservation established by Executive
Order dated November 9, 1871 as modified by subsequent Executive Orders and Acts of
Congress: (1) known on December 8, 2010, the date of enactment of the Act, as the "Fort
Apache Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and
(2) generally depicted on the map attached to the Agreement as Exhibit 2.81. The
depiction of the Reservation on the map attached as Exhibit 2.81 shall not: (1) be used to
affect any dispute between the WMAT and the United States concerning the legal
boundary of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMAT and the United States concerning the legal boundaries of
the Reservation.
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THE STATE OF ARIZONA

B~J!~
Dated: o/..2~.. e2()/3

Governor

Aiie~~-
Secretary of State
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SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By~AC2 ~
Dated:_J;; -IÐ -d,D~
President

Attest and Countersigned: ('ZtA/'Vd)) á ( d(lU))/(.//

Secretary

Approved as to form:/~è:~i ---
Attorney
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SALT RIVER V ALLEY WATER USERS i ASSOCIATION

By~À
Dated: \ ci '- I D - ;¿ () \')

President

Attest and counterSigned:~~,1t-1l£l¿/ af dt-¡/Gt"t/

Secretary

Approved as to form:

glc6o A~-~-
Attorney
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Dated: 2-7-13

President

~-e~~.-
Secretary

Approved as to form:

Lt~..~
Ge¡;@ral Counsel
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By:

ARIZONA WATER COMPANY

vJ~1L~
Dated: 1- i4 ~Z013

President

Attest: ß. JA ~
Secretary

Approved as to form:j).~~
General Counsel
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CITY OF AVONDALE

Dated: cl- ¡; / 3

City Manager

Attest (k J1 ìrwJ1A/0(j
City Clerk

Approved as L

City Attorney
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CITY OF CHALER

By: \
1 //j /0/1/
. , ,0i/£¿I tit' t¿

ib,ç!l)J (
Mayor

Attest: /Qd,J/~
City Clerk

Approved as to form:~/¥r
City Attorney
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CITY OF GLENDALE

By: Ib'JJd
Dated: rt:brtUlYlg 1311013

City Manager

Attest ~~:v n\Q~ jQ" /f
City Clerk

Approved as to form:

,~..
CIty Attorney
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CITY OF MESA

By:

City Man¡ier

Attest: A.,tr/vvMYJickt~,
:i+-Crl/r1

City Clerk

Approved as to form:

2:U4City A orney
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CITY OF PEORIA

By: lr&p~
Dated: ~/¡m_3

~~

Approved as to form:

W-fu1-
City Attorney
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CITY OF PHOENIX

DATED this _ day of

ATTEST:

c~cierk ~
APPROVED AS TO FORM:

¿l

,2013.

CITY OF PHOENIX, ARIZONA, a municipal
corporation
DAVID CAVAZOS, City Manager

0d~
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CITY OF SHOW LOW

By:

Dated:

Mayor

Attest: irivV\ ~~
City Clerk

Approved as to f~ ~~
City Attorney
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CITY OF SCOTTSDALE

By:

Dated:

Approved as:J~ d~

City Attorney
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CITY OF TEMPE

By 0(dúJ~
Dated: January 10, 2013

Mayor

Attest ~~.~
City Clerk

Approved as to form:~~,cLi
City Attorney
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TOWN OF GILBERT

By: s:~
l(Vl(13Dated:

Town Mayor

17,1 .-tl' / . iJ;1,/ '1 ß , ."r_

Attest: (j;l~ /fjll(l t;l-

Town Clerk

APprove~
Town Attorney
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BUCKEYE IRRIGATION COMPANY

--~
President

Attest: Ù JJ.v'LOl

Secretary

Approved as to form:p/~
General Coun
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BUCKEYE WATER CONSERVATION
AND DRAINAGE DISTRICT

By: j¡~1 )j£lL
Dated: \ I J.\ /\ ~

President

Attest: Ù J:-0~~.;

Secretary

Approved as to form:

æ:~'"General Coun el
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CENTRAL ARIZONA WATER CONSERVATION DISTRICT

By: Q .cl-J -\ ì Áâ=n¿h//~_ rf¡lJ£at¿
') V.

Dated: tió- & :Ji) / L.
/

President

Attest: ~ rl~
Secretary
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EXHIBIT 12.2

WAIVER AND RELEASE OF CLAIMS FOR WATER RIGHTS AND
INJURY TO WATER RIGHTS BY THE WMAT, ON BEHALF OF ITSELF

AND ITS MEMBERS, AND THE UNITED STATES, ACTING IN ITS
CAP ACITY AS TRUSTEE FOR THE WMA T AND ITS MEMBERS

~ tlvekr l, (1 (~
This Waiver and Release of Claims dated as of , is entered into by

the WMAT , on behalf of itself and its Members, and the United States, acting in
its capacity as trustee for the WMAT and its Members, as part of the performance
of the respective obligations of the United States and the WMA T under the
Amended and Restated White Mountain Apache Tribe Water Rights
Quantification Agreement dated as of November I, 2012 ("Agreement"), and in
accordance with the commitments under Subparagraph 12.2 of said Agreement
and pursuant to the authorization granted in Section 309(a)(l) of the White
Mountain Apache Tribe Water Rights Quantification Act of2010, P.L. 111-291,
Title III, 124 Stat. 3064, 3073 (2010).

1.0 DEFINITIONS

For purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment I hereto. In the event
a capitalized term used herein is not listed in Attachment I, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
WMA T, on behalf of itself and its Members, and the United States, acting in its
capacity as trustee for the WMAT and its Members, as part of the performance of
the respective obligations of the United States and the WMA T under the
Agreement, hereby waive and release any claims against the State (or any agency
or political subdivision of the State) or any other person, entity, corporation, or
municipal corporation under Federal, State, or other law for all:

(a)(i) past, present, and future claims for Water Rights for the Reservation
and Off-Reservation Trust Land arising from time immemorial and, thereafter,
forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever, that are based on aboriginal occupancy of
land by the WMAT, its Members, or their predecessors;



(b)(i) past and present claims for Injury to Water Rights for the

Reservation and Off-Reservation Trust Land arising from time immemorial
through the Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising

from time immemorial and, thereafter, forever, that are based on aboriginal
occupancy of land by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability

Date for the Reservation and Off-Reservation Trust Land resulting from Off-
Reservation Diversion or Use of Water in a manner that is not in violation of the
Agreement or State law; and

(c) past, present, and future claims arising out of, or relating in any

manner to, the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act.

3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the WMAT, on behalf of itself and its Members, and the United States, acting as
trustee for the WMAT and its Members, shall retain any right:

(a) subject to subparagraph 16.9 of the Agreement, to assert claims for
injuries to, and seek enforcement of, the rights of the WMAT and its Members
under the Agreement or the Act in any Federal or State court of competent
jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT under the Judgment and Decree entered by the court in the Gila River
Adjudication Proceedings, the form of which is attached as exhibit 12.9.6.1 to the
Agreement;

( c) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT under the Judgment and Decree entered by the court in the Little
Colorado River Adjudication Proceedings, the form of which is attached as exhibit
12.9.6.2 to the Agreement;

(d) to object to any claims by or for any other Indian tribe, Indian

community or nation, or dependent Indian community, or the United States on
behalf of such a tribe, community, or nation;

(e) to participate in the Gila River Adjudication Proceedings and the

Little Colorado River Adjudication Proceedings to the extent provided in
subparagraph 14.1 of the Agreement;

(f) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Paragraph 2.0;
(g) to assert any past, present, or future claim for Injury to Water Rights

against any other Indian tribe, Indian community or nation, dependent Indian
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community, allottee, or the United States on behalf of such a tribe, community,
nation or allottee;

(h) to assert any past, present, or future claim for trespass, use, and

occupancy of the Reservation in, on, or along the Black River against Freeport-
McMoran Copper & Gold, Inc., Phelps Dodge Corporation, or Phelps Dodge
Morenci, Inc., (or a predecessor or successor of those entities), including all
subsidiaries and affliates of those entities; and

(i) to assert claims arising after the Enforceability Date for Injury to

Water Rights resulting from the pumping of Water from land located within
national forest land as of January 13,2009, in the south Y2 ofT. 9 N., R. 24 E., the
south Yi ofT. 9 N., R. 25 E., the north Yi ofT. 8 N., R. 24 E., or the nOlih Y20fT.8
N., R. 25 E., if Water from that land is used on the land or is transported off the
land for municipal, commercial, or industrial Use.

4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DATE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.

5.0 COUNTERPARTS AND DUPLICATE ORIGINALS

This Waiver and Release of Claims may be executed in one or more
counterparts, each of which shall constitute an original, and all of which, when
taken together, shall constitute one and the same instrument. This Waiver and
Release of Claims also may be executed in duplicate originals, each of which shall
constitute an original Waiver and Release of Claims.
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ATTACHMENT 1
DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of2010, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (I) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November I,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13,2009 in accordance with Section
309( d)( 1 )(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21,2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et ai', and numbered CIV 95-625-TUC-WDB (ERC) and CIV
95-1720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infiltration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1. 7 "Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309( d)(l) of

the Act.

1.9 "Gila River Adjudication Proceedings' shall mean that action pending in

the Superior Court of the State of Arizona in and for the County of Maricopa
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styled In re the General Adjudication of All Rights to Use Water In the Gila River
System and Source, W-J (c'lalt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro)

(Consolidated).

1.10 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.

1.11 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change. The term "Injury to Water Rights" does not include any injury to
water quality.

1.12 "Litte Colorado River Adjudication Proceedings" shall mean that action

pending in the Superior Court of the State of Arizona in and for the County of
Apache styled In re: the General Adjudication of All Rights to Use Water in the
Little Colorado River System and Source, CIV No. 6417.

1.13 "Member" or "Members" shall mean any person or persons duly
enrolled as members of the White Mountain Apache Tribe.

1.14 "Off-Reservation Trust Land" shall mean land: (l) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WMA T as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

i. 5 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.16 "State" shall mean the State of Arizona.

1.17 "Surface Water" shall mean all Water that is appropriable under State law.
For purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1.18 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference. When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.
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1.19 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.20 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.21 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.22 "White Mountain Apache Tribe" or "WMAT" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,
48 Stat. 984 (commonly known as the "Indian Reorganization Act") ((25 U.S.c. §
476).

1.23 "WMAT Reservation" or "Reservation" shall mean the-land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9,1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8, 2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States concerning the legal boundary
of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the Reservation.
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THE UNITED STATES OF AMERICA

By: ~~
Dated: 7/30/13

Secretary of the Interior
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WHITE MOUNTAIN APACHE TRIBE

BY:~
Dated: #1- l? ~- d2 ¿ S

ChairmanAttest:~~
Approved as to Form:~~~'

General Counsel
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EXHIBIT 12.3

WAIVER AND RELEASE OF CLAIMS BY THE WMAT, ON BEHALF OF
ITSELF AND ITS MEMBERS AGAINST THE UNITED STATES

(EXCEPT IN THE CAPACITY OF THE UNITED STATES AS TRUSTEE
FOR OTHER INDIAN TRIBES)

This Waiver and Release of Claims dated as ~ Ðve.b~li ~g;r~ into by

the WMA T, on behalf of itself and its Members, as part of the performance of the
obligations of the WMAT under the Amended and Restated White Mountain
Apache Tribe Water Rights Quantification Agreement dated as of November I,
2012 ("Agreement"), and in accordance with the commitments under
Subparagraph 12.3 of said Agreement and pursuant to the authorization granted in
Section 309(a)(3) of the White Mountain Apache Tribe Water Rights
Quantification Act of 2010, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010).

1.0 DEFINITIONS

For purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment 1 hereto. In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
WMAT, on behalf of itself and its Members, as part of the performance of the
obligations of the WMAT under the Agreement, hereby waives and releases any
claim against the United States, including agencies, offcials, or employees of the
United States (except in the capacity of the United States as trustee for other
Indian tribes), under Federal, State, or other law for any and all:

(a)(i) past, present, and future claims for Water Rights for the Reservation
and Off-Reservation Trust Land arising from time immemorial and, thereafter,
forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever that are based on aboriginal occupancy of land
by the WMA T, its Members, or their predecessors;

(b )(i) past and present claims relating in any manner to damages, losses, or
injuries to Water, Water Rights, land, or other resources due to loss of Water or
Water Rights (including damages, losses, or injuries to hunting, fishing, gathering,
or cultural rights due to loss of Water or Water Rights, claims relating to



interference with, Diversion, or taking of Water, or claims relating to failure to
protect, acquire, or develop Water, Water Rights, or Water infrastructure) within
the Reservation and Off-Reservation Trust Land that first accrued at any time prior
to the Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising

from time immemorial and, thereafter, forever that are based on aboriginal
occupancy of land by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability

Date for the Reservation and Off-Reservation Trust Land resulting from the Off-
Reservation Diversion or Use of Water in a manner that is not in violation of the
Agreement or applicable law;

(c) past, present, and future claims arising out of, or relating in any

manner to, the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act;

(d) past and present claims relating in any manner to pending litigation

of claims relating to the Water Rights of the WMA T for the Reservation and Off-
Reservation Trust Land;

(e) past and present claims relating to the operation, maintenance, and

replacement of existing irrigation systems on the Reservation constructed prior to
the Enforceability Date that first accrued at any time prior to the Enforceability
Date, which waiver shall only become effective on the full appropriation and
payment to the WMAT of $4,950,000 of the amounts made available under
Section 312(b)(2)(B) of the Act;

(f) any claims relating to operation, maintenance, and replacement of
the WMAT Rural Water System, which waiver shall only become effective on the
date on which the funds are made available under Section 312(b )(3 )(B) of the Act
and deposited in the WMA T Maintenance Fund;

(g) past and present breach of trust and negligence claims for damage to

the land and natural resources of the WMA T caused by riparian and other
vegetative manipulation by the United States for the purpose of increasing Water
runoff from the Reservation that first accrued at any time prior to the
Enforceability Date; and

(h) past and present claims for trespass, use, and occupancy of the

Reservation in, on, and along the Black River that first accrued at any time prior to
the Enforceability Date.
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3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the WMAT, on behalf of itself and its Members, shall retain any right:

(a) subject to subparagraph 16.9 of the Agreement, to assert claims for
injuries to, and seek enforcement of, the rights of the WMAT and its Members
under the Agreement or the Act in any Federal or State court of competent
jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT and Members under the Judgment and Decree entered by the court in
the Gila River Adjudication Proceedings, the form of which is attached as exhibit
12.9.6.1 to the Agreement;

(c) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT and Members under the Judgment and Decree entered by the court in
the Little Colorado River Adjudication Proceedings, the form of which is attached
as exhibit 12.9.6.2 to the Agreement;

(d) to object to any claims by or for any other Indian tribe, Indian

community or nation, or dependent Indian community, or the United States on
behalf of such a tribe, community, or nation;

(e) to assert past, present or future claims for Injury to Water Rights, or

any other claims other than a claim to Water Rights, against any other Indian tribe,
Indian community or nation, or dependent Indian community, or the United States
on behalf of such a tribe, community, or nation;

(f) to assert claims arising after the Enforceability Date for Injury to

Water Rights resulting from the pumping of Water from land located within
national forest land as of January 13,2009, in the south Yi ofT. 9 N., R. 24 E., the
south Yi ofT. 9 N., R. 25 E., the north Yi ofT. 8 N., R. 24 E., or the north Yz ofT.8
N., R. 25 E., if Water from that land is used on the land or is transported off the
land for municipal, commercial, or industrial Use;

(g) to asseii any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Paragraph 2.0;
(h) to seek remedies and assert other claims not specifically waived in

Paragraph 2.0; and
(i) to assert any claim arising after the Enforceability Date for a future

taking by the United States of Reservation land, Off-Reservation Trust Land, or
any property rights appurtenant to that land, including any Water Rights set forth
in paragraph 4.0 of the Agreement.
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4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DA TE.

Except as otherwise specifically provided in Subparagraphs 2.0(e) and (f),
this Waiver and Release of Claims shall become effective upon the Enforceability
Date.
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ATTACHMENT 1
DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of 2010, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (I) the Amended and Restated White Mountain

Apache Tribe Water Right& Quantification Agreement dated as of November I,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13,2009 in accordance with Section
309(d)(1)(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, 2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et ai', and numbered CIV 95-625-TUC-WDB (EHC) and CIV
95-1 720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infitration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1.7 Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309(d)(1) of

the Act.
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1.9 "Gila River Adjudication Proceedings' shall mean that action pending in

the Superior Court of the State of Arizona in and for the County of Maricopa
styled In re the General Adjudication of All Rights to Use Water In the Gila River
System and Source, W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro)
(Consolidated).

1.10 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.

1.11 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change. The term "Injury to Water Rights" does not include any injury to
water quality.

1.12 "Little Colorado River Adjudication Proceedings" shall mean that action

pending in the Superior Court of the State of Arizona in and for the County of
Apache styled In re: the General Adjudication of All Rights to Use Water in the
Little Colorado River System and Source, CIV No. 6417.

1.13 "Member" or "Members" shall mean any person or persons duly enrolled
as members of the White Mountain Apache Tribe.

1.14 "Off-Reservation Trust Land" shall mean land: (1) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WMAT as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

1.15 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.16 "State" shall mean the State of Arizona.

1.17 "Surface Water" shall mean all Water that is appropriable under State law.
For purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

i .18 "United States" or "United States of America" in any given reference

herein shall mean the United States acting in the capacity as set forth in said
reference. When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.
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1.19 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.20 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.21 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.22 "White Mountain Apache Tribe" or "WMAT" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,
48 Stat. 984 (commonly known as the "Indian Reorganization Act") (25 U.S.c. §
476).

1.23 "WMAT Reservation" or "Reservation" shall mean the land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9, 1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8, 2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States concerning the legal boundary
of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the Reservation.
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WHITE MOUNTAIN APACHE TRIBE

BY:~~~
Dated: ¿J/ ~ ¿J ~ - ¿;/ 9

Attest~~
Approved as to Form:

Wbea¿~di'
General Counsel
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EXHIBIT 12.4

WAIVER AND RELEASE OF CLAIMS BY THE UNITED STATES IN
ALL CAPACITIES (EXCEPT AS TRUSTEE FOR AN INDIAN TRIBE

OTHER THAN THE WMA T) AGAINST THE WMA T AND ITS
MEMBERS n

This Waiver and Release of Claims dated as of ~i~1 ;~;~ into by

the United States, in all capacities (except as trustee for an Indian tribe other than
the WMAT), as part of the performance of its obligations under the Amended and
Restated White Mountain Apache Tribe Water Rights Quantification Agreement
dated as of November 1, 2012 ("Agreement"), and in accordance with the
commitments under Subparagraph 12.4 of said Agreement and pursuant to the
authorization granted in Section 309(a)(2) of the White Mountain Apache Tribe
Water Rights Quantification Act of2010, P.L 111-291, Title III, 124 Stat. 3064,
3073 (2010).

1.0 DEFINITIONS

For purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment 1 hereto. In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
United States, in all capacities (except as trustee for an Indian tribe other than the
WMA T), as part of the performance of its obligations under the Agreement,
hereby waives and releases any and all claims against the WMA T, its Members, or
any agency, offcial, or employee of the WMA T, under Federal, State or any other
law for all:

(a) past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off- Reservation Trust Land
arising from time immemorial through the Enforceability Date;

(b) claims for Injury to Water Rights arising after the Enforceability

Date resulting from the Diversion or Use of Water on the Reservation and on Off-
Reservation Trust Land in a manner that is not in violation of the Agreement; and

( c) past, present, and future claims arising out of or related in any

manner to the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act.



3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

3.1 Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the United States shall retain any right to assert any claims not specifically waived
in Paragraph 2.0.

4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DATE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.

2



ATTACHMENT 1
DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of 2010, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November I,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13, 2009 in accordance with Section
309( d)(l )(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, 2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et aI., and numbered CN 95-625- TUC- WDB (ERC) and CN
95-1 720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infiltration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1. 7 Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309(d)(l) of

the Act.

1.9 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.
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1.10 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change. The term "Injury to Water Rights" does not include any injury to
water quality.

1.11 "Member" or "Members" shall mean any person or persons duly enrolled
as members of the White Mountain Apache Tribe.

1 .12 "Off-Reservation Trust Land" shall mean land: (I) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WMAT as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

1.13 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.14 "State" shall mean the State of Arizona.

1.15 "Surface Water" shall mean all Water that is appropriable under State law.
For purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1.16 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference. When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.

1.17 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.8 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.19 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.20 "White Mountain Apache Tribe" or "WMAT" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,

4



48 Stat. 984 (commonly known as the "Indian Reorganization Act") (25 U.S.c. §
476).

1.21 "WMAT Reservation" or "Reservation" shall mean the land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9,1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8,2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States concerning the legal boundary
of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMAT and the United States concerning the legal
boundary of the Reservation.

5



THE UNITED STATES OF AMERICA

By: ~~
Dated: 7 /30/1'3

Secretary of the Interior
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2

3

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

4

5

6

IN RE THE GENERAL
ADJUDICA TION OF ALL RIGHTS
TO USE WATER IN THE GILA
RIVER SYSTEM AND SOURCE.

No. W-L (Salt)
No. W-2 (Verde)
No. W-3 (Upper Gila)
No. W-4 (San Pedro)

7

8

9

10

CONTESTED CASE NO.

WHITE MOUNTAIN APACHE
TRIBE WATER RIGHTS
QUANTIFICATION SETTLEMENT
JUDGMENT AND DECREE

11

12 1. The United States acting in its capacity as trustee for the White Mountain

13 Apache Tribe ("WMAT") has asserted claims to Water in the Gila River Adjudication

14 Proceedings, Claim Numbers 39-12168 and 39-64259, as amended. The WMAT, on behalf 0

15 itself and its Members, has asserted claims to Water in the Gila River Adjudication

16 Proceedings, Statement of Claimant Numbers 39-16945,39-16946,39-16947, and 39-16948.

17 The Court has considered the Amended and Restated White Mountain Apache Tribe Water

18 Rights Quantification Agreement dated as of November 1, 2012 ("Agreement"), including all

19 exhibits thereto, which permanently resolves the Water Rights claims of the WMAT and of the

20 United States acting in its capacity as trustee for the White Mountain Apache Tribe and its

21 Members, to the Gila River System and Source for land within the exterior boundaries of the

22 Reservation and Off-Reservation Trust Land. i

23 2. Upon publication in the Federal Register by the United States Secretary of the

24 Interior of a notice of completion of all actions necessary to make the settlement effective, as

25 required by section 309(d)(1) of the White Mountain Apache Tribe Water Rights

26

27 i The capitalized terms used in this Judgment and Decree shall be as defined in the Agreement, a copy
of which is attached as Exhibit A to the Stipulation and Request for Entry of Judgment and Decree.



Quantification Act of 2010, Public Law 111-291, Title II, 124 Stat. 3064, 3073 (2010)

2 ("Act"), this Judgment and Decree shall become enforceable2.

3 NOW THEREFORE, it is hereby adjudged and decreed as follows:

4 3. The Agreement meets all of the requirements of Paragraph D.6 of the Arizona

5 Supreme Court's May 16, 1991, Special Procedural Order Providing for the Approval 0

6 Federal Water Rights Settlements, Including Those of Indian Tribes (the "Supreme Court's

7 Order"). On that basis, and as required by Paragraph D.6 of the Supreme Court's Order, the

8 Agreement, including all of the exhibits thereto, is hereby approved.

9 4. The Water Rights described in Section 5 of this Judgment and Decree are held in

10 trust by the United States acting on behalf of the WMAT as provided in Section 305(a)(1) 0

i I the Act and shall not be subject to forfeiture or abandonment as provided in Section 305(a)(2)

12 of the Act.

13 5. As provided in Paragraphs 4.0 and 5.0 of the Agreement, the WMAT and the

i 4 United States acting in its capacity as trustee for the WMAT shall have:

15 A. The permanent right to Divert for Use on the Reservation and on Off-

16 Reservation Trust Land the Maximum Annual Diversion Amount of 71,000 AFY from

17 all sources of Surface Water on the Reservation and on Off-Reservation Trust Land

18 within the Salt River Watershed, provided that the Maximum Annual Depletion

19 Amount of all such Diversions shall not exceed 25,800 AFY;

20

21

22

23

24

25

26

B. Commencing after the Year 2100, the additional permanent right to Divert

for Use on the Reservation and on Off-Reservation Trust Land the additional Maximum

Annual Diversion Amount of 3,000 AFY from all sources of Surface Water on the

Reservation and on Off-Reservation Trust Land within the Salt River Watershed,

provided the additional Maximum Annual Depletion Amount of all of such Diversions

does not exceed 1,200 AFY;

27 2 A separate Judgment and Decree approving and implementing the Agreement in relation to the Little
Colorado River System and Source will issue in that Adjudication.
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

C. As provided in Paragraphs 4.0 and 6.0 and Subparagraph 5.4 of the

Agreement, the permanent right to Divert Groundwater from any location within the

Reservation and on Off-Reservation Trust Land, subject to the Maximum Annual

Diversion Amounts and the Maximum Annual Depletion Amounts specified in Sections

5A and 5B hereof;

D. The additional permanent right to Divert for Use on the Reservation and

on Off-Reservation Trust Land the additional Maximum Annual Diversion Amount 0

at least 25,000 AFY from all sources of Surface Water on the Reservation and on Off-

Reservation Trust Land within the Salt River Watershed pursuant to an exchange 0

WMAT CAP Water in accordance with the terms of Paragraph 7.0 of the Agreement,

provided the additional Maximum Annual Depletion Amount of all of such Diversions

from any exchange does not exceed 25,000 AFY.

6. For purposes of calculating Diversions and Depletions as provided In the

Agreement:

A. All Water Diverted or Depleted on the Reservation or on Off-Reservation

Trust Land by Members or pursuant to any agreement or authorization by the WMA T

or the United States acting in its capacity as trustee for the WMAT shall be considered

to be Diverted or Depleted by the WMAT or the United States acting in its capacity as

trustee for the WMAT.

B. All Diversions of Water in each Year within the Reservation and on Off-

Reservation Trust Land, together with all WMA T CAP Water used by the WMA T

outside of the Reservation and outside of Off-Reservation Trust land, and all WMA T

CAP Water leased to others or exchanged pursuant to Paragraphs 7.0, 9.0 and 10.0 0

the Agreement, shall be counted in determining compliance by the WMA T and the

United States acting in its capacity as trustee for the WMA T with the Maximum Annual

Diversion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3 0
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the Agreement. Diversions shall be measured or calculated as provided in Paragraph

11.0 of the Agreement.

C. All Depletions of Water in each Year from Diversions of Water within the

Reservation and on Off-Reservation Trust Land, together with all WMAT CAP Water

used by the WMAT outside of the Reservation and outside of Off-Reservation Trust

land, and all WMAT CAP Water leased to others or exchanged pursuant to Paragraphs

7.0,9.0 and 10.0 of the Agreement, shall be counted in determining compliance by the

WMAT and the United States acting in its capacity as trustee for the WMA T with the

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs

5.1, 5.2 and 5.3 of the Agreement. Depletions shall be measured or calculated as

provided in Paragraph i 1.0 of the Agreement.

D. Notwithstanding anything to the contrary in the Agreement or this

Judgment and Decree, any Diversions of Water by the WMA T or the United States

acting in its capacity as trustee for the WMA T on the Reservation and on Off-

Reservation Trust land within the Salt River Watershed that occur when the Salt River

Reservoir System is full and the amount of Water in the Salt River Reservoir System is

increasing shall not be counted in determining compliance with the Maximum Annual

Diversion Amount from the Salt River Watershed specified in Paragraph 4.0 and

Subparagraphs 5.1 and 5.2 of the Agreement. Likewise, any Depletions of Water

Diverted under the circumstances described in the preceding sentence shall not be

counted in determining compliance with the Maximum Annual Depletion Amount from

the Salt River Watershed specified in Paragraph 4.0 and Subparagraphs 5.1 and 5.2 0

the Agreement. The Salt River Reservoir System shall be deemed full for purposes 0

this Subparagraph when the volume of Water stored in the Salt River Reservoir System

is equal to the capacity of the Salt River Reservoir System. For purposes of this

Subparagraph, the capacity of the Salt River Reservoir System shall mean the capacity

of those reservoirs, including the new conservation space in Modified Theodore
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Roosevelt Dam, available to store Water on a continuous basis for irrigation, power,

municipal, industrial or other purposes. SRP shall notify the WMAT and the United

States acting in its capacity as trustee for the WMA T of an impending spill as soon as

practicable and notify them of the date the spill ends.

E. In the event the Maximum Annual Diversion Amounts or the Maximum

Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and

5.3 of the Agreement are exceeded in any Year by the WMAT or the United States

acting in its capacity as trustee for the WMA T, then the Maximum Annual Diversion

Amounts or the Maximum Annual Depletion Amounts, as applicable, shall be reduced

by the amount of any such exceedance for such Water source in the following Year.

F. Except as provided in Subparagraph 4.6 of the Agreement, all Uses 0

Water on land outside of the Reservation, if and when that land is subsequently and

finally determined to be part of the Reservation through resolution of any dispute

between the WMA T and the United States over the location of the Reservation

boundary, and any fee land within the Reservation placed into trust and made part of the

Reservation, shall be subject to the Maximum Annual Diversion Amounts and the

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs

5.1,5.2, and 5.3 of the Agreement.

G. All Diversions and Depletions associated with the operation of the White

Mountain Apache Tribe Rural water system, authorized under Section 307 of the Act,

shall be subject to the terms of the Agreement.

7. The United States, acting in its capacity as trustee for the WMAT, and the

WMAT have asserted claims to Water in the Gila River Adjudication Proceedings from the

Salt River Watershed, Claim Number 39-12168 and Number 39-64259, as amended. These

claims contemplate construction of reservoirs along the White River, Black River, Carrizo

Creek, Bonito Creek and Salt River. Except for the White Mountain Apache Tribe Rural

Water System as authorized in Section 307 of the Act, the Agreement does not authorize the
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construction of any such reservoir. Except as provided in this Section 7, prior to the

construction of any reservoir having a capacity of greater than 2,000 acre-feet, the WMAT and

the Secretary shall execute a separate agreement with SRP regarding the operation of any such

new reservoir. No such separate agreement shall be required for Large Reservoirs, Miner Flat

Dam and Reservoir, and one Large Reservoir on the White River below Miner Flat Dam with

an Active Conservation Capacity not exceeding 10,000 acre-feet.

8. Except as provided in this Section 8, if the combined aggregate amount of Water

stored in Large Reservoirs, as defined in Subparagraph 2.45 of the Agreement, on May 1 0

each Year is greater than the percentage of Active Conservation Capacity shown by the point

of intersect of the line on exhibit 5.7.2 to the Agreement relative to Net SRP Reservoir Storage

on May I of each Year, the Water in storage in such Large Reservoirs in excess of the

percentage of Active Conservation Capacity at the point of intersect on exhibit 5.7.2 to the

Agreement shall be either:

A. Released by the WMA T or the United States acting in its capacity as

trustee for the WMA T from one or more of the Large Reservoirs no later than

July 1 of such Year to flow off of the Reservation, or

B. Deducted from any existing long term storage credits the WMA T may

possess on May I of such Year as the result of the recharge and storage of CAP

Water, provided that such credits are transferred to SRP by June I of such Year

and the WMA T or the United States acting in its capacity as trustee for the

WMA T pays for the costs and charges associated with such transfer including

the cost of recovery of such stored CAP Water, or

C. Reduced to the requisite percentage of Active Conservation Capacity

through a combination of releases pursuant to Section 8A herein and deductions

of existing long term storage credits pursuant to Section 8B herein.

The requirements of this Section 8 do not apply to Miner Flat Dam and Reservoir located on

the north fork of the White River with a capacity of not more than 9,000 acre-feet, or one
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Large Reservoir on the White River with an Active Conservation Capacity not exceeding

10,000 acre-feet. The WMA T may exchange CAP Water for the purpose of storage in

reservoirs located on the Reservation. For purposes of the calculation in this Section 8, the

amount of CAP Water exchanged with SRP or others and stored within Large Reservoirs on

the Reservation shall not be included within the combined aggregate amount of Water stored

in Large Reservoirs on May 1 of each Year. Any exchange of WMA T CAP Water shall be in

accordance with the terms of Paragraph 7.0 of the Agreement.

9. The priority date for the administration of the Water Rights of the WMA T and

the United States acting in its capacity as trustee for the WMA T from the Salt River and its

tributaries described in Sections 4, SA, 5B and 5C hereof for Uses on the Reservation shall be

November 9,1871. The priority date for the administration of the Water Rights of the WMAT

and the United States acting in its capacity as trustee for the WMA T from the Salt River and

its tributaries described in Sections 4, 5A, 5B and 5C hereof for Uses on off-Reservation Trust

Lands shall be November 4, 1985. Except as provided in Section 21 hereof, the Water Rights

adjudged and decreed to the WMAT by Sections 4, SA, 5B, 5C and this Section 9 of this

Judgment and Decree, shall be binding on all parties to the Gila River Adjudication.

10. The Water Rights of the WMAT and the United States acting in its capacity as

trustee for the WMAT as quantified in Paragraph 4.0 of the Agreement may be used for any

Use on the Reservation, including any land finally determined to be part of the Reservation

under Subparagraph 4.14 of the Agreement, or on Off-Reservation Trust Land; provided,

however, that Use of WMA T CAP Water shall be as provided in Paragraph 7.0 of the

Agreement.

11. Surface Water, Groundwater and Effuent purchased or acquired subsequent to

the Enforceability Date by the WMAT or the United States acting in its capacity as trustee for

the WMA T pursuant to state law from sources outside of the Reservation and outside of Off-

Reservation Trust Land shall not be subject to the quantification limits of the WMA T's Water

Rights specified in Paragraph 4.0 or Subparagraphs 5.1, 5.2 and 5.3 of the Agreement.
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12. All land held by the United States in trust for the WM T as Off-Reservation

Trust Land and all land within the Reservation shall have only those Water Rights specifically

quantified in Paragraph 4.0 of the Agreement for the WMAT and the United States acting in its

capacity as trustee for the WMA T.

13. For each Year following the Year in which the Enforceability Date occurs,

fourteen and eighty-one one hundredths (14.81) percent of the actual Annual Depletion

Amount from all sources of Water Diverted on the Reservation and on Off-Reservation Trust

Land within the Salt River Watershed, other than Depletions resulting from the exchange 0

WMA T CAP Water, calculated as provided in Paragraph 11. 0 of the Agreement, shall be

deducted by SRP from the Water credits of RWCD as provided in Paragraph 8.0 of the

Agreement. Subject to Subparagraph 8.1.2 of the Agreement, the deductions from RWCD

Water credits shall not exceed 4,000 AFY.

14. Reporting.

A. Within thirty (30) days of the inspections of measuring and recording

devices required by Subparagraph 11.1.1 of the Agreement, the WMA T or the United

States acting in its capacity as trustee for the WMA T shall fie with this Court or with

the Court in the Little Colorado River Adjudication Proceedings, as applicable

determined by the location of the point of Diversion of Water to be measured by the

particular device, a certified copy of the report by the registered professional engineer

or similarly qualified person that sets forth the findings of the inspection and

verification that the measuring and recording devices and procedures satisfy industry

standards.

B. No later than March 1 of the second Year following the Year in which the

Enforceability Date occurs, and on March 1 of each Year thereafter, the WMA T or the

United States acting in its capacity as trustee for the WMA T shall fie with this Court a

report, in the form attached as exhibit 11.2 to the Agreement or as modified by this

Court, showing: (1) all amounts of Water, by source, Diverted on the Reservation and
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on Off-Reservation Trust Land under Paragraphs 5.0 and 6.0 of the Agreement in the

Year immediately preceding the Year in which the report is filed; (2) all Depletions 0

Water, by source, measured or calculated as provided in Subparagraphs 11.3, 11.4 and

11.5 of the Agreement; (3) all amounts of WMAT CAP Water delivered to others in

exchange for the Diversion of Water on the Reservation and on Off-Reservation Trust

Land by WMA T from sources located within the Salt River Watershed; (4) all amounts

of WMA T CAP Water recharged; (5) all amounts of WMAT CAP Water leased to

others; and (6) all amounts of WMA T CAP Water otherwise used by the WMA T..

C. Any Party may petition this Court to modify the form set forth in exhibit

11.2 to the Agreement to ensure accurate reporting of the WMA T Water Diversions and

Depletions. Any other Party may object to such petition.

15. Except as set forth in the Agreement and the Act, the benefits realized by the

WMA T and its Members under the Agreement and the Act shall be in full satisfaction of all

claims of the WM T and its Members, and the United States acting as trustee for the benefit

of the WMAT and its Members, for Water Rights and Injury to Water Rights under Federal,

State, or other law with respect to the Reservation and Off-Reservation Trust Land.

16. Except as provided in Subparagraphs 12.6.l(i) and l2.7.l(f) of the Agreement,

the WMAT and the United States acting in its capacity as trustee for the WMA T shall not: (1)

object to the usage of any well located outside the boundaries of the Reservation or the Off-

Reservation Trust Land in existence on the Enforceability Date; or (2) object to, dispute or

challenge after the Enforceability Date the driling of any well or the withdrawal and Use 0

Water from any well in the Gila River Adjudication Proceedings or in any other judicial or

administrative proceedings.

17. Nothing in this Judgment and Decree, the Agreement or the Act has the effect 0

recognizing or establishing any right of a Member to Water on the Reservation or on Off-

Reservation Trust Land. Any entitlement to Water for Use on lands within the exterior

boundaries of the Reservation and Off-Reservation Trust Land shall be satisfied out of the
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Water resources described in Section 5 of this Judgment and Decree, except as provided in

Section II hereof.

18. Except for Use of WMA T CAP Water as provided in Paragraph 7.0 of the

Agreement, no Water available for Use by the WMAT or by the United States acting in its

capacity as trustee for the WMA T under the Agreement and the Act may be sold, leased,

transferred or used outside the boundaries of the Reservation or Off-Reservation Trust Land

other than pursuant to an exchange.

19. In exchange for the benefits realized under the Agreement and as authorized by

the Act, the Parties have executed Waivers and Releases of Claims, attached as exhibits 12.1,

12.2, 12.3, and 12.4 to the Agreement. These Waivers and Releases of Claims are attached

hereto as Exhibits B, C, D, and E and are by this reference incorporated herein. For purposes

of this Section 19, the United States shall be acting in the capacities as specifically set forth in

each of the waivers referenced herein.

20. The claims of the WMA T and its Members, and the United States acting in its

capacity as trustee for the WMAT and its Members, to Water from the Gila River System and

Source are fully, finally and permanently adjudicated by this Judgment and Decree.

21. Nothing in this Judgment and Decree or the Agreement shall be construed to

quantify or otherwise affect the Water Rights or entitlements to Water of any Arizona Indian

tribe, band or community, or the United States on their behalf, other than the WMA T and the

United States acting in its capacity as trustee for the WMAT and its Members.

22. Nothing in the Agreement shall affect the right of any Party, other than the

WMA T and the United States, acting in its capacity as trustee for the WMA T and its

Members, to assert any priority date or quantity of Water for Water Rights claimed by such

Party in the Gila River Adjudication or other court of competent jurisdiction.

23. The Court's adjudication of Water Rights to the WMA T, and the United States

acting in its capacity as trustee for the WMAT, pursuant to this Judgment and Decree is limited

to Water Rights to the Gila River System and Source.

10



24. This Court retains jurisdiction over this matter for enforcement of this Judgment

2 and Decree and the Agreement, including the entry of injunctions, restraining orders or other

3 remedies under law or equity.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

DA TED this _ day of

A copy of this Judgment and Decree is sent to all
Persons on the Court approved mailing list for
Contested Case No. W dated

Judge of the Superior Court

11



EXHIBIT 12.9.6.2



2

3

4

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF APACHE

IN RE THE GENERAL ADJUDICATION
OF ALL RIGHTS TO USE WATER IN
THE LITTLE COLORADO RIVER
SYSTEM AND SOURCE

No. 6417

WHITE MOUNTAIN APACHE TRIBE
WATER RIGHTS QUANTIFICATION
SETTLEMENT JUDGMENT AND
DECREE

5

6

7

8

9

10 1. The United States acting in its capacity as trustee for the White Mountain

11 Apache Tribe ("WMAT") has asserted claims to Water in the Little Colorado River

12 Adjudication Proceedings, Claim Number 39-91441, as amended. The WMAT, on behalf of

i 3 itself and its Members, has asserted claims to Water in the Little Colorado River Adjudication

i 4 Proceedings, Claim Numbers 39-95155 and 39-95156. The Court has considered the

15 Amended and Restated White Mountain Apache Tribe Water Rights Quantification

i 6 Agreement dated as of November i, 2012 ("Agreement"), including all exhibits thereto,

i 7 which permanently resolves the Water Rights claims of the White Mountain Apache Tribe

i 8 and its Members, and of the United States acting in its capacity as trustee for the White

i 9 Mountain Apache Tribe and its Members, to the Little Colorado River System and Source for

20 land within the exterior boundaries of the Reservation and Off-Reservation Trust Land. i

21 2. Upon publication in the Federal Register by the United States Secretary of the

22 Interior of a notice of completion of all actions necessary to make the settlement effective, as

23 required by Section 309(d)(l) of the White Mountain Apache Tribe Water Rights

24

25

26

27

i The capitalized terms used in this Judgment and Decree shall be as defined in the Agreement, a copy

of which is attached as Exhibit A to the Stipulation and Request for Entry of Judgment and Decree.



Quantification Act of20l0, Public Law 111-291, Title III, 124 Stat. 3064,3073 (2010)

2 ("Act"), this Judgment and Decree shall become enforceable.2

3 NOW THEREFORE, it is hereby adjudged and decreed as follows:

4 3. The Agreement meets all of the requirements of Paragraph D.6 of the Arizona

5 Supreme Court's September 27, 2000, Administrative Order (the "Supreme Court's Order").

6 On that basis, and as required by Paragraph D.6 of the Supreme Court's Order, the

7 Agreement, including all of the exhibits thereto, is hereby approved.

8 4. The Water Rights described in Section 5 of this Judgment and Decree shall be

9 held in trust by the United States on behalf of the WMAT as provided in Section 305(a)(l) of

10 the Act and shall not be subject to forfeiture or abandonment pursuant to Section 305(a)(2) of

lIthe Act.

12 5. Pursuant to paragraphs 4.0 and 5.0 of the Agreement and to the White Mountain

13 Apache Tribe Water Rights Settlement Judgment and Decree entered by the Court in the Gila

14 River Adjudication on , 201_, the WMA T and the United States acting in its

15

16

17

18

19

20

21

22

23

24

25

26

capacity as trustee for the WMA T have the permanent right to Divert for Use on the

Reservation and on Off-Reservation Trust Land the Maximum Annual Diversion Amount of

71,000 AFY from all sources of Surface Water on the Reservation and on Off-Reservation

Trust Land within the Salt River Watershed, provided that the Maximum Annual Depletion

Amount of all such Diversions shall not exceed 25,800 AFY. Paragraphs 4.0 and 5.0 of the

Agreement further provide, and this Court hereby decrees, that up to 7,000 AFY of the 71,000

AFY Maximum Annual Diversion Amount and up to 4,000 AFY of the 25,800 AFY

Maximum Annual Depletion Amount specified in the preceding sentence may be Diverted

and Depleted from sources of Water within the Little Colorado River Watershed.

6. As a component of the Water Right provided in Section 5 hereof and as

provided in Paragraphs 4.0 and 6.0 and Subparagraph 5.4 of the Agreement, the WMAT and

27 2 A separate Judgment and Decree approving and implementing the Agreement in relation to the Gila
River System and Source will issue in that Adjudication.

2
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3

4

5

6

7

8

9

10

I 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

the United States acting in its capacity as trustee for the WMA T shall have the permanent

right to Divert Groundwater from any location within the Reservation and on Off-Reservation

Trust Land, subject to the Maximum Annual Diversion Amounts and the Maximum Annual

Depletion Amounts specified in Section 5 hereof.

7. For purposes of calculating Diversions and Depletions as provided in the

Agreement:

A. All Water Diverted or Depleted on the Reservation or on Off-

Reservation Trust Land by Members or pursuant to any agreement or authorization by

the WMA T or the United States acting in its capacity as trustee for the WMA T shall be

considered to be Diverted or Depleted by the WMA T or the United States acting in its

capacity as trustee for the WMA T.

B. All Diversions of Water in each Year within the Reservation and on Off-

Reservation Trust Land, together with all WMA T CAP Water used by the WMAT

outside of the Reservation and outside of Off-Reservation Trust land, and all WMA T

CAP Water leased to others or exchanged pursuant to Paragraphs 7.0, 9.0 and 10.0 of

the Agreement, shall be counted in determining compliance by the WMA T and the

United States acting in its capacity as trustee for the WMA T with the Maximum

Annual Diversion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and

5.3 of the Agreement. Diversions shall be measured or calculated as provided in

Paragraph 11. 0 of the Agreement.

C. All Depletions of Water in each Year from Diversions of Water within

the Reservation and on Off-Reservation Trust Land, together with all WMA T CAP

Water used by the WMAT outside of the Reservation and outside of Off-Reservation

Trust land, and all WMA T CAP Water leased to others or exchanged pursuant to

Paragraphs 7.0, 9.0 and 10.0 of the Agreement, shall be counted in determining

compliance by the WMA T and the United States acting in its capacity as trustee for the

WMAT with the Maximum Annual Depletion Amounts specified in Paragraph 4.0 and

3
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3

4

5

6

7

8

9

10
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Subparagraphs 5.1, 5.2 and 5.3 of the Agreement. Depletions shall be measured or

calculated as provided in Paragraph 11.0 of the Agreement.

D. Except as provided in Subparagraph 4.6 of the Agreement, all Uses of

Water on land outside of the Reservation, if and when that land is subsequently and

finally determined to be part of the Reservation through resolution of any dispute

between the WMAT and the United States over the location of the Reservation

boundary, and any fee land within the Reservation placed into trust and made part of

the Reservation, shall be subject to the Maximum Annual Diversion Amounts and the

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs

5.1,5.2, and 5.3 of the Agreement.

E. In the event the Maximum Annual Diversion Amounts or the Maximum

Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and

5.3 of the Agreement are exceeded in any Year by the WMA T or the United States

acting in its capacity as trustee for the WM T, then the Maximum Annual Diversion

Amounts or the Maximum Annual Depletion Amounts, as applicable, shall be reduced

by the amount of any such exceedance for such Water source in the following Year.

8. The priority date for the administration of the Water Rights of the WMA T and

the United States on behalf of the WMAT from the Little Colorado River and its tributaries

for Uses on the Reservation shall be November 9, 1871. The priority date for the

administration of the Water Rights of the WMAT and the United States on behalf of the

WMAT for Uses on Off-Reservation Trust Lands from the Little Colorado River and its

tributaries shall be November 4, 1985. Except as provided in Section 19 hereof, the Water

Rights adjudged and decreed to the WMAT by Sections 4, 5, 6 and this Section 8 of this

Judgment and Decree, shall be binding on all parties to the Little Colorado River

Adjudication.

9. The Water Rights of the WMAT and the United States acting in its capacity as

trustee for the WMA T as quantified in Paragraph 4.0 of the Agreement may be used for any

4
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3

4

5

6

7

8

9

10

11
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

Use on the Reservation, including any land finally determined to be part of the Reservation

under Subparagraph 4.14 of the Agreement, or on Off-Reservation Trust Land; provided,

however, that Use of WMAT CAP Water shall be as provided in Paragraph 7.0 of the

Agreement.

10. Surface Water, Groundwater and Effuent purchased or acquired subsequent to

the Enforceability Date by the WMA T or the United States acting in its capacity as trustee for

the WMAT pursuant to state law from sources outside of the Reservation and outside of Off-

Reservation Trust Land shall not be subject to the quantification limits of the WMA T' s Water

Rights specified in Paragraph 4.0 or Subparagraphs 5.1, 5.2 and 5.3 of the Agreement.

11. All land held by the United States in trust for the WMA T as Off-Reservation

Trust Land and all land within the Reservation shall have only those Water Rights specifically

quantified in th Paragraph 4.0 of the Agreement for the WMAT and the United States acting

in its capacity as trustee for the WMA T.

12. Reporting.

A. Within thirty (30) days of the inspections of measuring and recording

devices required by Subparagraph 11.1.1 of the Agreement, the WMA T or the United

States acting in its capacity as trustee for the WMA T shall fie with this Court or with

the Court in the Gila River Adjudication Proceedings, as applicable determined by the

location of the point of Diversion of Water to be measured by the particular device, a

certified copy of the report by the registered professional engineer or similarly

qualified person that sets forth the findings of the inspection and verification that the

measuring and recording devices and procedures satisfy industry standards.

B. No later than March I of the second Year following the Year in which

the Enforceability Date occurs, and on March 1 of each Year thereafter, the WMA T or

the United States acting in its capacity as trustee for the WMA T shall file with this

Court a report, in the form attached as exhibit 11.2 to the Agreement or as modified by

this Court, showing: (1) all amounts of Water, by source, Diverted on the Reservation

5
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3

4

5

6

7

8

9

10
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12

13

14

15

16

17

18

19

20

2 I

22

23

24

25

26

27

and on Off-Reservation Trust Land under Paragraphs 5.0 and 6.0 of the Agreement in

the Year immediately preceding the Year in which the report is fied; (2) all Depletions

of Water, by source, measured or calculated as provided in Subparagraphs 11.3, 11.4

and 11.5 of the Agreement; (3) all amounts of WMAT CAP Water delivered to others

in exchange for the Diversion of Water on the Reservation and on Off-Reservation

Trust Land by WMA T from sources located within the Salt River Watershed; (4) all

amounts of WMAT CAP Water recharged; (5) all amounts of WMAT CAP Water

leased to others; and (6) all amounts of WMA T CAP Water otherwise used by the

WMAT.

C. Any Party may petition this Court to modify the form set forth in exhibit

11.2 to the Agreement to ensure accurate reporting of the WMAT Water Diversions

and Depletions. Any other Party may object to such petition.

13. Except as set forth in the Agreement and the Act, the benefits realized by the

WMA T and it Members under the Agreement and the Act shall be in full satisfaction of all

claims of the WMAT and its Members, and the United States acting as trustee for the benefit

of the WMAT and its Members, for Water Rights and Injury to Water Rights under Federal,

State, or other law with respect to the Reservation and Off-Reservation Trust Land.

14. Except as provided in Subparagraphs 12.6.l(i) and l2.7.1(f) of the Agreement,

the WMA T and the United States acting in its capacity as trustee for the WMA T shall not:

(1) object to the usage of any well located outside the boundaries of the Reservation or the

Off-Reservation Trust Land in existence on the Enforceability Date; or (2) object to, dispute

or challenge after the Enforceability Date the driling of any well or the withdrawal and Use

of Water from any well in the Little Colorado River Adjudication Proceedings or in any other

judicial or administrative proceedings.

15. Nothing in this Judgment and Decree, the Agreement or the Act has the effect

of recognizing or establishing any right of a Member to Water on the Reservation or on Off-

Reservation Trust Land. Any entitlement to Water for Use on lands within the exterior

6
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boundaries of the Reservation and Off-Reservation Trust Land shall be satisfied out of the

Water resources described in Section 5 of this Judgment and Decree, except as provided in

Section 10 hereof.

16. Except for Use of WMAT CAP Water as provided in Paragraph 7.0 of the

Agreement, no Water available for Use by the WMAT or by the United States acting in its

capacity as trustee for the WMAT under the Agreement and the Act may be sold, leased,

transferred or used outside the boundaries of the Reservation or Off-Reservation Trust Land

other than pursuant to an exchange.

17. In exchange for the benefits realized under the Agreement and as authorized by

the Act, the Parties have executed Waivers and Releases of Claims, attached as exhibits 12.1,

12.2, 12.3, and 12.4 to the Agreement. These Waivers and Releases of Claims are attached

hereto as Exhibits B, C, D, and E and are by this reference incorporated herein. For purposes

of this Section 17, the United States shall be acting in the capacities as specifically set forth in

each of the waivers referenced herein.

18. The claims of the WMAT and its Members, and the United States in its capacity

as trustee for the WMA T and its Members, to Water from the Little Colorado River System

and Source are fully, finally and permanently adjudicated by this Judgment and Decree.

19. Nothing in this Judgment and Decree or the Agreement shall be construed to

quantify or otherwise affect the Water Rights or entitlements to Water of any Arizona Indian

tribe, band or community, or the United States on their behalf, other than the WMA T and the

United States acting in its capacity as trustee for the WMA T and its Members.

20. Nothing in the Agreement shall affect the right of any Party, other than the

WMA T and the United States, acting in its capacity as trustee for the WMAT and its

Members, to assert any priority date or quantity of Water for Water Rights claimed by such

Party in the Little Colorado River Adjudication or other court of competent jurisdiction.

7
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21. The Court's adjudication of Water Rights to the WMAT, and the United States

2 acting in its capacity as trustee for the WMAT, pursuant to this Judgment and Decree is

3 limited to Water Rights to the Little Colorado River System and Source.

4 22. This Court retains jurisdiction over this matter for enforcement of this Judgment
5 and Decree and the Agreement, including the entry of injunctions, restraining orders or other

6 remedies under law or equity.

7 DA TED this _ day of

8

9

10

i i Judge of the Superior Court

A copy of this Judgment and Decree is sent to all
Persons on the Court approved mailing list dated

8



EXHIBIT 14.7.2



1
¡.

2

:3

4

5

f-. 6

7

8

9

10

11

Land Classifications Subject to RWCD credit
of 5.6% of Water Diverted at Granite Reef Dam

ÇI,SSIFlCATIQN

Association Regular Memer Land

special District Land - Tempe

Special District Land - Mormon Flat

Special District Land - Utah

New state Irrigation and Drainage District

Maricopa Garden Farms

Pump contract Land (surface water only)

SUBTOTAL ASSOCIATIONS LADS

12

13 Townsite Lands

14 Tempe Non-Member

15 Normal Flow Only Land Within SRR

16 state of Arizona Tree Rows

17 SRPMIC Land in Sections 34, 35, & 36 T2N R5E

18 TOTAL
19

20

21

22

23

24

25

26

27

28

~
200,074.50

22,494.65

9,707.30

2,091.65

2,327.70

1,258.10

215.1Q

238,170.00

9,615.30

458.35

79.10

35.50

1.ii5.QQ

249,483.25
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Itl Tiir; Si;Pi:JlIOR C:ll.1'-: or ':XC STIIC or A:1::0~:;\

I~ "NO rOK ¡iie COVN": or /WIlCOPA
..

PATK:CX r. KU~tY.

:fO. C-~S54
Plaintiff .

UNITE~ ST~TtS or ~~RIC~f WArtK COI~ISSiO:li:R' s KE;Oft~'

Intervenor.
¡. vs.

CHAiUi;S r. A8110T: CI 41.,

Oe!enc!.tnts.

.h. un~t:si~~ec!. A. L. ~e~'~t'f h.:.:~:o:. ~.v!~;

been s'lle~ed And ¿es~~n¡teè as t~e ~4t'f Co~issioner to

e~~c~te ¡nå c~rry out t~e p:ovisio~s of t~. çec:ee h.re~n

and report to the Coi:rt vi:l' u!.nnce t."iU'ltO. l'Ujl.c:ttul~y
submits t~e 'ollowl~9 ~.port tOf t.~~ Court's in!or~~tion:

I

The Si~t Riye: valley ~a:er ~S':3' AssociAtion

(~er~ln4:~.r :.!e:rid to a, t.~e 'Ass~i.ticn') f by ccnt:a::i

'. yitl' t.':e t:n!o:.ed SUtlU Ci'~e:::::oi:it of J~iHl ;lS, 1904. 4:'d

Sert.~.: G. 191~, ope:lt.s t~e Salt River r.dl~ai l.c~¿:~o:i:::
PrQ~Qc~ l~e:e~~4!te: re!e::cd ~Q 4S 7ho 'S4~t ~1vc= rrô~e=~.i.

ar.~ ~eliv.:s watl: ?~:su.~t to l~d i~ lCCQr~4nCe vi~~ t~c

. Ceenii 0' tlii Co',::: ~u" ~o =0:11 .:i tCl:.d ~. utn and c:oC'..nl)'

rli!~:rld to is t~1I .~li~~ oac:eee. ~~e AssOc~4tion has, as

p~ovid.4 !or in .Uc~ doc:e.. rerort.d tò, or MAdo its r~~or~s

ivai hbh ~o. t."ie W.iUi' C:o::inioner is to t.e c"e:uion il'Cl, ....
maintenance of ~~. Salt ~ivoc Project and the dlstribu~ion

of vato~ l~ini,;.ted by ~~e Association unCl.r the .u~~ority

of t.'lll Watt: Coi:iiduLo/'f ~nCl t."ie r.ent Oeenlt.



i:
..he i\ssoci.ition .Il.a 1\(:n:no(OfC1 feponed eo the

!'
WAtlli' COll1SSionllf ttl.t It /In lntcred illto cantrJcts "'1tl1

~

th4t City ot l'!'ll:lli!, thot City ot :+ia, the City ot SCOtt,diile,

the CIty of ':elltr. the CLty ot Cle:ida1e. the Ci.t'! ot Peori4,

the City of Ch.nd:er lind ~~e ~C\n of Cllbiiri. .11 of "'/lich

.re ~un:cipal¡ties 1yin9 "'¡t~in the Salt MlVlt ~eservoir

OiH:lca. the sU'vic:e ilni ot tnCl "SSociation; in vielo ot

the e~p4n~ed ~rba:i ¿evelop~e~t ",lL~in the ~esarvoIr Distric:t. ---
of the $"1:: River Project h:ùi uu, t.'ie Salt ll:"/u' Projlet

...... .. II1101. provicoes " ;5a:or ¡:nion o! t~.e totai ¿o::u::,::, e:ia:""i:cil!~_.. -.. -...- ...-._--.. . .
ind in~~$:r:"i "'a:er sur?l,! ~ecde~ =y the ~~ni;i?"l ?opula:l:~_..... .
of t~e "bove Ci:~es~ t~is ~lI:er su??ly l:l¿ ¿eli1lry is m4de--....
possible by vir~ue of con::rii~:s be:ween the Ci:iiiS lind :h.

. '\ - . ..- ".... ~..... .._---_. - .,"AuoC:i~.i~n, each al "'~ieh /lu bun a'¡¡'t'ovI4 ~y t:le StCrltlry

of the ¡;i~l:::.:ir c! t.'le i:ni~e~ S~Hes, whereby tile Cities. ._.. --..
p.Y 'th~ ;isso;~..tion t~e ¡nrii:al aSSUSi:nt owed lly u(;h h:1d-
OWl'l:: on lan~s t:ia~ ~ave !:eco::e u::~al'iicid and are :10 10n9~t'

utiliied !or aîr:.eul~~r~l ~uri'0ses: .:he vater to v~ic~ thise

ian~s Are e:i:itled, includinq ~or~i flo~, seored .nd d~v,lor~d.

'ur~üçe a~d undtrq::ound "'¡tet' is delivered b~ L~e Association

to t~~ Cities' Vater filtration plants for use on ff~a:
me::i!;a': 4:id to':isit. l.nc!:i v~ ::iin t.'i. ltservoir Oistrii:t,

pri~ri Ìi !c: ~:iicirai end ind~st::..l ~~rroses: t:ie Cities

ai:- COnt.:H.t.!:i'1 ?4r:iu ",it~ t:ie Assc:c:htion (or ;:ro?Qse

to bllC';u COntfòlCti:i9 ¡ioUths vlth the I'UcxiHio:i) 1n order

thac .ic:n ~u;i1i:i¡iality co~t:a~t:'l'q ",it.~ the AssociatIon m4Y

inlc. aval h~:. to L'i. o..r:.:s or OC'C'¡:AIIU of I'sscxiniol'-

"",.bo&' laMs "'li.::: available lot' !:.~e Ucla l' lo. 1:' conncci.on

\#ith si.c: l¿nds, all as ",ill be f\,::.~cr C=c:scri!Jed huiin.

nx
The us. 0: Viter by members ot the ~JSOciition in-- ..

connection "'it." t.'leir i:upoc:t!ve p,¡:c:d:i of rii9\l1:ir inllCi'
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iJnc~ In¿ :o~ns~te i~nù, ~J' c~Jn~ed a, vJiicy iJ~CS MJVC

~'J
1l

been vci:.::ii. ied. .)$ tJe ,'Opii: H ~on o! t~i: ,le~ hu inc:rcJud

ind is ~uni.c¡~ai Vate: soucc:cs h4ve c:hanqed: as a9cicultural

ii,es of .cmber landi have chanq.d to use~ foe c,s i¿ential i

COMeuhL, indl.strL..i and IInic:ipal ustS. in uiie ..nMC'

the vlt., us., appiietenlnt to such lands have aeeor¿inqly

changed: the V~ter distributlon facilities of the Association

v',e originally dev.iop.d foe the pur?Qse of delivering

irci9ltion yateC' to the hlçh ?Oint 0: .ach qu..r~cr stetion:

wit::oiit fH::ra::ion inc! !ur~'HU' ,:réit::e:'t. '':ho vHo: c!.Uvcud

by t~e AS$c;iition is no: a¿J~':.:~lc ~~r ~.~an and ~~:iici?at

iis.s o~~.: ;~an u:~a~ and ~u:iici~Ji ic:i9~cio~ us.s, ai
the S¡~, ti~: the o~ners anc! occu~ants of ~~.s. me:~er l.n~s

require a ~&ter S~P9lY !or t~e ~e~.!icial us., 'or ~ieh

the l¿nds nave ~e'n and are now b.in~' adapted and us.d.

iv

¡,4

The re~ull: ~e~er l:n¿s lyin~ ~ithin ~~, Reservo!:

Olserie: ar, b.ccein~ ur~4niic~ and ~.ltAblft i~rcctsts

indic.:tl t.:iai: tliis u:::",r:i:..:ic:i wi:'l ~:'ti::\i.: ..~c \il':er
wt.ic:i h.:s beco:i :llli¿e svb~cc:,: to t!:i: ;,'a:ci- ¿"H\"n' COr:::l:;tS

bee.een ~~e nssoe1ation an~ the Ci:i1S. and y~ich wiii. in

tho i~~\i:e. ?ro~r.ssiv.iy ~Q ¿~livc:cd by ~~e Citie, !or

do~stlc. c~~~r:;i~l ¿n¿ i::~~s::iai ~s.~. has boen 4f.d
will ~on:in\i' to be ;~~ t~ ::o~e!ici4i \,SQ; L~. uses now

be1n9 mad. L~d wh!~h will be ~a~e oe the water 1n the f~t~r.

vAll not law:ul1y intor!... with any other existLnq vater

r19h~sl the Wat.r Co~~issioner her~~l reports the ~~.n9's in-..- --- -_.---- -
un 0: "aUt' froii a9dc:\:lt~.HJ...tO..c:Lpd ..~'J~l,

and'tli. dey do~st1c uses for eartdn l.nds within the

contines of th. s.ie ~1v~~ ~lsótvo1f 01str1ct. .:s shov~ on

the 4tt.c~ed Exhibit -A" ,

\ -3-
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In tht decree entered herein j t is provided that the Water

COris510ner sh.¡11 5lJperviS( the proper · .. · distribvtion of

the water to be diverted by the c~n.ls vndrr the said decree" ....

in accordDncr wi th the rights of the persons enti tIed thèrrtQ a,

'(Ovnd by the decision and decree herein,

In the decree it is further provided In part as follo..,'1

"CoôTi ss i O,.ft s!'311 .. .. .. .pp I Y to the jiicge of t/'e

court far svch further or specific directions ~s to
hi 5 pat~rs lnd ~utif' ~h~nfver such di reccions ,h.11
be necessary or orooer 'or ehe e"ectivr carrying
ovt of '~r ~rovis¡ons of ehe crcree herein,"

Yovr Co~i 5S ¡or.er respectfully rt~urscs that the COurt

give specific directions is to his dutie, in respect to the

proper distri~ii:;on of w.ter to the lands a"eeted by the afore.

said contracts and specifically cescribed In the lib!e, attached

heruo, in vie\. 0' t/'e ch.:i;n in dco!lvery and use 
under siid

C;QntraCl$,

'. ..'

Yl
The ~ater Co~i s,ion~r respectfully re~uests the ¿curt

to givconoticci of thci filing of this fe'pOrt to re?ffscintatives

9' all intert-sced partics, viz, Cit)' of Phoenix, Cit)' of HC'Hl,

,Ci ty of Se:attsdal e, Ci ty of Tt:rpC', Ci ty of Glendale, Ci t't of

Peoria. City of Chandler, To",n of Gi Ib'crt, tht' United Statu

and th.. Sale Rivi:r Valley Wolter Users' A$sociation. The W..tcor

Coirissiontr resplctfully requuts tliu tht court filt . tillt
wi thin which the int'rl$t~d Firties li'y (II. objections or other

r.spons, to th, report and that a iiii~ and pl.ce b, fixed by the

COY'!, for cQl'sidlfing the repon and 011 obJections' or other ft..

sponSl~ thtrcoto .~d that ap~roprl~te notice be ordered to all in-

terested parties of th.. ti~ wi thin which r~spons'$ may ~ fi led

to thi s report lnd of the time olnd place fixed by th, court (or

conS,ldering the report and ilny Objection,s lind r~onHS thtret¡),

Respectfull y sd::lIi tted thi, ~day of \.~ 1~77,, 0
d ~1Î t.Vr'US~

A. L, POM tl t'
.' Water COtiuioner

'1


