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Robert C. Brauchli, # 002740
Law Offce of Robert C. Brauchli, P. C.
P.O. Box 64607
Tucson, AZ 85728-4607
Office Tel: (520) 299-8300

Attorneys for White Mountain Apache Tribe

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF APACHE

10

11

IN RE THE GENERA ADJUDICATION
OF ALL RIGHTS TO USE WATER IN
THE LITTLE COLORADO RIVER
SYSTEM AND SOURCE. CONTESTED CASE NO.

No. 6417
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APPLICATION FOR AN ORDER
FOR SPECIAL PROCEEDINGS
TO APPROVE AN INDIAN
WATER RIGHTS SETTLEMENT
STIPULATION
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22

DESCRIPTIVE SUMMARY: In accordance with the Administrative Order issued by

the Supreme Coui1 of Arizona on September 27,2000 ("Administrative Order"), this is an application

for an Order for Special Proceedings to approve: (l) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November 1,2012 (referred to

herein as the "WMAT Agreement"); (2) a Stipulation dated as of December 30,2013, to which the
23

undersigned are parties describing the principal terms of the WMAT Agreement; and (3) the proposed
24

25

26

27

Final Judgment and Decree ("Proposed Judgment") permanently adjudicating the water rights of the

White Mountain Apache Tribe ("WMA T") under the WMA T Agreement.

STATEMENT OF CLAIMANT NUMBERS: SRP: 39-82193 through 39-82206 and 39-

87393. USA forWMAT: 39-91441, as amended. WMAT: 39-95155 and 39-95156. Aiizona



1 Water Co.: 39-13977, 39- 86868,39- 86869, 39- 86870, 39- 86871, 39- 86872. City of Show Low:

2 39-84279,39-84280,39-84281,39-84282, 39-84283, 39-84284, 39-84285.

3 DATE OF FILING OF DOCUMENT: ,2014.

4 NUMBER OF PAGES OF DOCUMENT: 5 (excluding attachments).

5 1. The applicants are the United States of America acting in its capacity as trustee for the

6 WMAT and its Members; the WMAT on behalf of itself and its Members; the Salt River Project

7 Agricultural Improvement and Power District; the Salt River Valley Water Users' Association; the

8 City of Show Low; and the Arzona Water Company.

9 2. In accordance with the Administrative Order, the applicants request that special

10 proceedings be initiated for the approval of the WMAT Agreement, the Stipulation and the Proposed

11 Judgment. The applicants are parties to the Stipulation and to the WMAT Agreement. The WMAT

12 Agreement settles the claims for "Water Rights," as that term is defined by the WMAT Agreement, of

13 the WMAT on behalf of itself and its Members, and the United States acting in its capacity as trustee

14 for the WMAT and its Members. Thc Stipulation states the pricipal terms of the WMAT

15 Agreement. The Proposed Judgment pemianently adjudicates the Water Rights of the WMAT, as

16 provided in the WMAT Agreement. The Stipulation is attached as Exhibit A to this Application. The

17 WMAT Agreement and Proposed Judgment are attached as Exhibits A and B to the Stipulation.

18 3. The Water Rights that are quantified in the WMA T Agreement and described in the

19 Stipulation and Proposed Judgment are Indian water rights which are the subject of statement of

20 claimant numbers 39-91441, as amended by the United States acting in its capacity as trustee for the

21 WMAT and its Members, and claimant numbers 39-95155 and 39-95156 by the WMATon behalf

22 of itself and its Members in this action. The claims of the United States acting in its capacity as

23 trustee for the WMA T and its Members and of the WMAT on behalf of itself and its Members are

24 within the jurisdiction of the Court under the piinciples of Arizona v. San Carlos Apache Tribe, 463

25 U.S. 545 (1983) and United States v. Superior Court et al., 144 Aiiz. 265, 697 P.2d 658 (1985).

26 4. The applicants, other than the United States and the WMA T, are paries to the WMAT

27 Agreement whose claims in this proceeding (the "Little Colorado River Adjudication") are adverse to
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1 ! claimant numbers 39-91441, as amended by the United States acting in its capacity as trustee for the
i

2 WMAT and its Members, and claimant numbers 39-95155 and 39-95156 by the WMAT on behalf of

3 itself and its Members.

4 5. The WMA T Agreement has been approved, ratified and confiimed by the WMA T

5 Water Rights Quantification Act of2010, Public Law 111-291, Title II, 124 Stat. 3063, 3072 (2010)

6 ("WMAT Act" or "Act").

7 6. Special circumstances prevent the consideration of the Stipulation and the Proposed

8 Judgment in the nOl1nal course ofthe Little Colorado River Adjudication. In order for the WMAT

9 Act to take effect, Section 309(d)(1)(F) of the Act requires that the Proposed Judgment be approved in

10 this proceeding. If the Proposed Judgment is not approved in this proceeding on or before April 30,

11 202 l, the Act will be repealed as of May 1, 202 l, any action authorized to be taken by the Secretary

12 pursuant to any provision ofthe Act wil be void, and the WMA T, its Members and the United States

13 on their behalf wil retain all claims for Water Rights and Injury to Water Rights that are the subject

14 of the WMAT Agreement. See WMAT Act, Section 309(d)(2).

15 7. The WMAT Agreement, Stipulation and Proposed Judgment are fair, adequate,

16 reasonable, and consistent with applicable law, considering all of the circumstances surrounding the

17 settlement and all of the consideration provided under the WMAT Agreement and the Act. The

18 Stipulation and WMAT Agreement were entered into in good faith.

19 8. The Water Rights of the WMAT and its Members, and the United States acting in its

20 capacity as trustee for the WMA T and its Members, which are settled by the WMA T Agreement and

21 described in the Stipulation and Proposed Judgment, are no more extensive than the WMAT, acting

22 on behalf of itself and its Members, and the United States acting in its capacity as trustee for the

23 WMAT and its Members, would have been able to prove at the tiia1.

24 9. The WMAT Agreement is consistent with the requirements of the United States

25 Constitution.

26 10. Once it is approved, the Proposed Judgment wil be binding on all pai1ies to the Little

27 Colorado River Adjudication, except to the extent that the express tenns of the WMAT Agreement,
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the Stipulation and the Proposed Judgment provide that non-signing parties wil not be bound by the

Proposed Judgment.

11. Copies of the WMAT Agreement, the Stipulation and Proposed Judgment wil be

mailed to and available for inspection in the offices of the Arizona Department of Water Resources

and the Clerks of the Superior Court in eveiy Arzona County located within the Little Colorado River

System and Source promptly upon issuance of the Order for Special Proceedings.

l2. A proposed form of an Order for Special Proceedings to approve the WMAT

Agreement, Stipulation and the Proposed Judgment adjudicating the Water Rights of the WMAT and

its Members, and of the United States acting in its capacity as trustee for the WMAT and its

Members, is attached as Exhibit B to this Application.

WHEREFORE, the applicants pray that the Couii enter an Order for Special Proceedings for

the approval of the WMAT Agreement, Stipulation and the Proposed Judgment, substantially in the

fonn attached as Exhibit B to this Application.

DATED this _ day of ,2014.

THE UNTED STATES OF AMERICA

By:

WMAT

By:
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SALT RNER VALLEY WATER

USERS ' ASSOCIATION

By: (j~1. W~ t

SALT RNER PROJECT AGRICULTUR

IMROVEMENT AN POWER DISTRICT

By ~0.W-dM-~

ARIZONA WATER COMPAN

CITY OF SHOW LOW
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EXHIBIT A
to the Application



IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF APACHE

IN RE THE GENERAL ADJUDICATION
OF ALL RIGHTS TO USE WATER IN
THE LITTLE COLORADO RIVER
SYSTEM AND SOURCE

No. 6417

CONTESTED CASE No.

STIPULATION OF THE PARTIES TO THE
AMENDED AND RESTATED WHITE
MOUNTAIN APACHE TRIBE WATER
RIGHTS QUANTIFICATION
AGREEMENT DATED AS OF
NOVEMBER 1, 2012, SETTING FORTH
THE TERMS OF THE AGREEMENT

THIS STIPULATION, dated as of December 30,2013, is entered into among the United States

of America; the White Mountain Apache Tribe (hereinafter refeHed to as the "WMAT"); the State of

Arizona; the Salt River Project Agricultural Improvement and Power District; the Salt River Valley

Water Users' Association; the Roosevelt Water Conservation Distiict; the Buckeye IiTIgation

Company; the Buckeye Water Conservation and Drainage District; the Central Arizona Water

Conservation District; the Arizona Water Company; the Aiizona Cities of Avondale, Chandler,

Glendale, Mesa, Peoiia, Phoenix, Scottsdale, Show Low and Tempe; and the Aiizona Town of Gilbert.

1.0 RECITALS

1.1 The water rights claims of the WMAT and its Members, and the United States acting in its

capacity as trustee for the WMAT and its Members, are to be permanently quantified and resolved by

agreement among the paiiies to this Stipulation. The terms of the White Mountain Apache Tribe Water

Rights Quantification Agreement (dated January 13,2009) among the WMAT Agreement Parties were

ratified and approved by Congress in the White Mountain Apache Tribe Water Rights Quantifcation



Act of2010, P.L. 111-291, Title II, 124 Stat. 3063, 3073 (2010) ("Act"), except as modified by the Act.

Pursuant to section 304(b) of the Act, the Parties have executed the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012, to

make it consistent with the Act. The Amended and Restated White Mountain Apache Tribe Water

Rights Quantification Agreement is referred to hereinafter as the "WMAT Agreement".

1.2 Some of the water supplies that are the subject of the WMAT Agreement among the parties are

subject to the jurisdiction of this Court.

1.3 The paiiies to this Stipulation are submitting the WMAT Agreement, and the Proposed

Judgment and Decree attached as Exhibit 12.9.6.2 to the WMAT Agreement, to this Court for its

approval pursuant to Section 309(d)(I)(F) of the Act and the Administrative Order issued by the

Supreme Couii of Arizona on September 27, 2000.

1.4 Proceedings to deteimine the nature and extent of the rights to water of the WMAT and its

Members, the United States, and other claimants are pending in the Little Colorado River Adjudication.

1.5 Recognizing that final resolution of these and other pending proceedings may take many years,

entail great expense, prolong unceiiainty conceming the availabilty of water supplies, and seriously

impair the long-term economic well-being of all Paiiies, the WMAT, its neighbOling non-Indian

communities and others have agreed to settle permanently the disputes as provided in Paragraphs 4.0

through 16.0 in the WMAT Agreement and to seek funding, in accordance with applicable law, for the

implementation of the WMAT Agreement.

1.6 In keeping with its trust responsibility to Indian tiibes and to promote tribal sovereignty and

economic self-sufìciency, it is the policy of the United States to settle whenever possible water iights

claims of Indian tiibes without lengthy and costly litigation.
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1.7 The complete WMAT Agreement, including all related and incorporated agreements, between

the undersigned paries is attached hereto as Exhibit A. The Proposed Judgment and Decree, to be

filed in the Little Colorado River Adjudication, is attached hereto as Exhibit C. The complete WMAT

Agreement, including all related and incorporated agreements, between the undersigned pai1ies wil be

on fie in the Clerks of the Supeiior Court in every Arzona County located within the Little Colorado

River System and Source, and at the Arizona Depai1ment of Water Resources ("DWR"). The WMAT

Agreement is intended to be enforceable among the undersigned parties in pursuing their claims in

these proceedings.

NO\V, THEREFORE, in consideration of the promises and agreement hereinafter set forth,

the paiiies hereto stipulate as follows:

2.0 DEFINITIONS

Except as provided in the following sentence or where otherwise specifically defined herein,

the capitalized tenns used in this Stipulation shall be defined as stated in the WMAT Agreement.

Exhibits to the WMAT Agreement are referred to as "Exhibit _ to the WMAT Agreement". Exhibits

to this Stipulation are referred to as "Exhibit _".

3.0 STIPULATIONS AND AGREEMENTS

3.1 The WMAT Agreement includes as exhibits additional and subsidiary documents in the forms

of contracts, waivers of claims, maps, tenns of legislation and repOlis. Prior to the Enforceability

Date, the parties to the WMAT Agreement have agreed not to object to or contest the tenns and

conditions of the Exhibits to the WMAT Agreement in any judicial, administrative or legislative

proceedings relating to the approval of the WMAT Agreement; provided, however, that each Exhibit to

the WMAT Agreement is binding only on the specific paries to such Exhibit unless expressly provided

3



otheiwise in Exhibit 12.9.6.1 or Exhibit 12.9.6.2 to the WMAT Agreement. Amendments to Exhibits

to the WMAT Agreement shall be govemed by Subparagraph 16.4 of the WMAT Agreement. No Party

shall have any iight to object to an amendment to an Exhibit to the WMAT Agreement except as

provided in Subparagraph 16.4 of the WMAT Agreement. No Party shall have, by reasons of the

WMAT Agreement, any third pary enforcement or other rights under any Exhibit to the WMAT

Agreement to which said Pary is not a party unless otherwise provided in the Exhibit or in Exhibits

12.9.6.1 or 12.9.6.2 to the WMAT Agreement.

3.2 No provision or tel11 of this Stipulation shall be constred to alter or amend in any manner any

of the tenus or provisions of the WMAT Agreement or the Act. In the event any aspect of the

Stipulation varies from or conflicts with the teims of the WMAT Agreement, the terms of the WMAT

Agreement are controllng and should be consulted.

4.0 \VMAT'S WATER RIGHTS

4.1 The WMAT and the United States acting in its capacity as trustee for the WMAT shall have the

following peimanent quantified Water Rights to the Use of Water on the Reservation and on Off-

Reservation Trust Land:

4



Source Maximum Annual Maximum Annual WMAT
Diversion Amount Depletion Amount Agreement

Reference
4.1.1 Surface Water and

Groundwater Diverted on the
64,000 AFY 21,800 AFY As set forth in

Reservation or on Off- Paragraphs 5.0,
6.0, and 11.0

Reservation Trust Land from

sources within the Salt River

Watershed

4.1.2 Surface Water and

Groundwater Diverted on the 7,000 AFY 4,000 AFY As set fOlih in
Paragraphs 5.0,

Reservation or on Off- 6.0, and 11.0

Reservation Trust Land from

sources within the Salt River

Watershed or the Little Colorado

River Watershed

4.1.3 Surface Water and

Groundwater Diverted on the As set foi1h in
Subparagraph 5.2

Reservation or on Off- 3,000 AFY 1,200 AFY and Paragraph
11.0

Reservation Trust Land from

sources within the Salt River

Watershed the first Use of which 

shall not commence until after

the Year 2100.
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Source Maximum Annual Maximum Annual WMAT
Diversion Amount Depletion Amount Agreement

Reference
4.1.4 \\'bite Mountain Apache

At least 25,000 AFY As set fOlih in
Tiibe Central Arizona Project 25,000 AFY Paragraphs 7.0

and 11.0
Water

4.1.5 Total 99,000 AFY 52,000 AFY
Subject to

Subparagraph 4.1.4
oftheWMAT

Agreement

4.2 The Water Rights of the WMAT described in this Paragraph 4.0 shall be held in trst by the

United States acting in its capacity as tmstee for the WMAT and shall not be subject to forfeiture or

abandonment.

4.3 In accordance with the terms of Subparagraphs 5.1, 5.2, and 5.3 and Paragraph 11.0 of the

WMAT Agreement, the WMAT and the United States acting in its capacity as trustee for the WMAT,

collectively, shall not Divert, subject to Subparagraph 4.1.4 ofthe WMAT Agreement, more than

99,000 AFY fì'om all available sources of Water on the Reservation or on Off-Reservation Trust Land

nor cause the Depletion of the amount Diverted from all available sources of Water on the Reservation

or on Off-Reservation Tmst Land to exceed 52,000 AFY.

4.4 For the purpose of the WMAT Agreement, all Water Diverted or Depleted on the Reservation

or on Off- Rcservation Tmst Land by Members or pursuant to any agreement or authorization by the

WMAT or the United States acting in its capacity as trustee for the WMAT shall be considered to be

Diveiied or Depleted by the WMAT or the United States acting in its capacity as trustee for the

WMAT.
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4.5 The Water Rights of the WMAT and the United States acting in its capacity as trustee for the

WMAT as quantified in Paragraph 4.0 of the WMAT Agreement may be used for any Use on the

Reservation, including any land finally determined to be part of the Reservation under Subparagraph

4.14 of the WMAT Agreement, or on Off-Reservation Trust Land; provided, however, that Use of

WMAT CAP Water shall be as provided in Paragraph 7.0 of the WMAT Agreement.

4.6 Surface Water, Groundwater and Effluent purchased or acquired subsequent to the

Enforceability Date by the WMAT or the United States acting in its capacity as trustee for the WMA T

pursuant to state law from sources outside of the Reservation and outside of Off-Reservation Trust

Land shall not be subject to the quantification limits of the WMAT's Water Rights as specified in

Paragraph 4.0 or Subparagraphs 5.1,5.2 and 5.3 ofthc WMAT Agreement.

4.7 Except for Use ofWMAT CAP Water as provided in Paragraph 7.0 of the WMAT Agreement,

no Water available for Use by the WMAT or by the United States acting in its capacity as trustee for

the WMA T under the WMA T Agreement and the Act may be sold, leased, transferred or used outside

the boundaries of the Reservation or Off.Reservation Trust Land other than pursuant to an exchange.

4.8 All land held by the United States in trust for the WMAT as Off-Reservation Trust Land and all

land within the Reservation shall have only those Water Rights specifically quantified in Paragraph 4.0

ofthe WMAT Agreement for the WMAT and the United States acting in its capacity as trustee for the

WMAT.

4.9 Except for CAP Water Diverted from the CAP System, the light of the WMAT and the United

States acting in its capacity as trustee for the WMAT to Diveii the Water Rights quantified by

Paragraph 4.0 of the WMAT Agreement is subject to: (l) the physical availability of such Water on

the Reservation or on the Off-Reservation Trust Land; and (2) the WMAT's and the United States'

7



acting in its capacity as trustee for the WMA T' s priorities for the Diversion of such Water Rights as set

forth in Paragraph 5.5 of the WMA T Agreement and in the Judgments and Decrees to be entered in the

Gila River Adjudication Proceedings and the Little Colorado River Adjudication Proceedings, copies

of which are attached as Exhibits 12.9,6.1 and 12.9.6.2 to the WMAT Agreement.

4.10 All Diversions of Water within the Reservation and on Off-Reservation Trust Land, together

with all WMAT CAP Water used by the WMAT outside of the Reservation and outside of Off-

Reservation Trust Land, and all WMA T CAP Water leased to others or exchanged pursuant to

Paragraphs 7.0, 9.0 and 10.0 0 f the WMA T Agreement, shall be counted in determining compliance by

the WMA T and the United States acting in its capacity as trustee for the WMA T with the Maximum

Annual Diversion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1,5.2 and 5.3 of the

WMAT Agreement. Diversions shall be measured or calculated as provided in Paragraph 11.0 of the

WMA T Agreement.

4.11 All Depletions of Water in each Year from Diversions of Water within the Reservation and on

Off-Reservation Trust Land, together with all WMAT CAP Water used by the WMAT outside of the

Reservation and outside of Off-Reservation Trust Land, and all WMA T CAP Water leased to others or

exchanged pursuant to Paragraphs 7.0, 9.0 and 10.0 of the WMAT Agreement, shall be counted in

determining compliance by the WMAT and the United States acting in its capacity as trustee for the

WMAT with the Maximum Annual Depletion Amounts specified in Paragraph 4,0 and Subparagraphs

5.1,5.2 and 5.3 of the WMAT Agreement. Depletions shall be measured or calculated as provided in

Paragraph 11.0 of the WMAT Agreement.

4.12 In the event that the Maximum Annual Diversion Amounts or the Maximum Annual Depletion

Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3 ofthe WMAI' Agreement are

exceeded in any Year by the WMAT or the United States acting in its capacity as trustee for the

8



WMAT, the WMAT Agreement requires that the Maximum Annual Diversion Amounts or the

Maximum Annual Depletion Amounts, as applicable, be reduced by the amount of any such

exceedance for such Water source in the following Year.

4.13 Except as provided in Subparagraph 4.6 of the WMAT Agreement, all Uses of Water on land

outside of the Reservation, if and when that land is subsequently and finally determined to be part of

the Reservation through resolution of any dispute between the WMAT and the United States over the

location of the Reservation boundary, and any fee land within the Reservation placed into trust and

made paii of the Reservation, shall be subject to the Maximum Annual Diversion Amounts and the

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2, and 5.3

of the WMAT Agreement.

5.0 SURFACE WATER

5.1 The WMAT and the United States acting in its capacity as trustee for the WMAT shall have the

pem1anent right to Divert for Use on the Reservation and on Off-Reservation Trust Land the Maximum

Annual Diversion Amount of 71 ,000 AFY from all sources of Surface Water on the Reservation and on

Off-Reservation Trust Land within the Salt River Watershed, provided that the Maximum Annual

Depletion Amount of all such Diversions shall not exceed 25,800 AFY. Up to 7,000 AFY ofthe 71,000

AFY Maximum Annual Diversion Amount and up to 4,000 AFY of the 25,800 AFY Maximum Annual

Depletion Amount may be Divei1ed and Depleted from sources of Water within the Little Colorado

River Watershed.

5.2 Commencing after the Year 2100, the WMAT and the United States acting in its capacity as

trustee for the WMAT also shall have the additional pennanent iight to Divert for Use on the

Reservation and on Off-Reservation Trust Land the additional Maximum Annual Diversion Amount of

9



3,000 AFY from all sources of Surface Water on the Reservation and on Off-Reservation Trust Land

within the Salt River Watershed, provided the additional Maximum Anual Depletion Amount of all of

such Diversions does not exceed 1,200 AFY.

5.3 In addition to the quantities of Water set forth in Subparagraphs 5.1 and 5.2 of the WMAT

Agreement, the WMAT and the United States acting in its capacity as trstee for the WMAT shall also

have the additional permanent iight to Divert for Use on the Reservation and on Off-Reservation Trust

Land the additional Maximum Annual Diversion Amount of at least 25,000 AFY from all sources of

Surface Water on the Reservation and on Off-Reservation Trust Land within the Salt River Watershed

pursuant to an exchange ofWMAT CAP Water in accordance with the terms of Paragraph 7.0 of the

WMAT Agreement, provided the additional Maximum Annual Depletion Amount of all of such

Diversions does not exceed 25,000 AFY.

5.4 The Maximum Annual Diversion Amounts and the Maximum Annual Depletion Amounts

described in Subparagraphs 5.1 and 5.2 of the WMAT Agreement shall include in each Year the

amounts of Groundwater Diverted and Depleted pursuant to Subparagraph 6.1 of the WMAT

Agreement in that same Year.

5.5 The priority date for the administration of the Water Rights of the WMAT and the United States

acting in its capacity as trustee for the WMAT described in Subparagraphs 4.1.1, 4.1.2, 4.1.3,5.1,5.2

and 6.1 of the WMAT Agreement, for Uses on the Reservation shall be November 9, 1871. The

piiOlity date for the administration of the Water Rights of the WMAT and the United States acting in its

capacity as trustee for the WMAT described in Subparagraphs 4,1.1, 4.1.2, 4.1.3,5.1,5.2 and 6.1 of the

WMAT Agreement for Uses on Off-Reservation Trust Lands shall be November 4, 1985. The priority

for the administration of the WMAT CAP Water shall be as specified in Subparagraphs 7.2.1 and 7.2.2

ofthe WMAT Agreement. The piiOlity date for the administration of the Water Rights of the WMAT

10



and the United States acting in its capacity as trustee for the WMAT for lands finally deteimined to be

part of the Reservation through resolution of any dispute between the WMAT and the United States

over the location of the Reservation boundary shall be November 9, 1871.

5.6 All Diversions and Depletions associated with the operation of the White Mountain Apache

Tiibe Rural Water System, authorized under Section 307 of the Act, shall be subject to the teTIns of the

WMAT Agreement.

5.7 Diversions of Water by the WMAT or the United States acting in its capacity as trstee for the

WMAT on the Reservation and on Off-Reservation Trust Land within the Salt River Watershed that

occur when the Salt River Reservoir System is full and the amount of Water in the Salt River Reservoir

System is increasing shall not be counted in determining compliance with the Maximum Annual

Diversion Amount from the Salt River Watershed specified in Paragraph 4.0 and Subparagraphs 5.1

and 5.2 of the WMAT Agreement. Likewise, any Depletions of Water Diverted under the

circumstances described in the preceding sentence shall not be counted in deteTInining compliance

with the Maximum Annual Depletion Amount from the Salt River Watershed specified in Paragraph

4.0 and Subparagraphs 5.1 and 5,2 ofthe WMAT Agreement. The Salt River Reservoir System shall

be deemed full for purposes of this Subparagraph when the volume of Water stored in the Salt River

Reservoir System is equal to the capacity of the Salt River Reservoir System. For purposes ofthis

Subparagraph, the capacity of the Salt River Reservoir System shall mean the capacity of those

reservoirs, including the new conservation space in Modified Theodore Roosevelt Dam, available to

store Water on a continuous basis for irrgation, power, municipal, industrial or other purposes. The

WMAT Agreement requires SRP to notify the WMAT and the United States acting in its capacity as

trustee for the WMAT of an impending spil as soon as practicable and notify them of the date the spil

ends.

11



5.8 RESERVOIRS OTHER THAN MINER FLAT

5.8.1 The United States acting in its capacity as trustee for the WMAT has assei1ed claims to Water in

the Gila River Adjudication Proceedings from the Salt River Watershed. These c1aims

contemplate construction of reservoirs along the White River, Black River, Carrzo Creek,

Bonito Creek and Salt River. Except for the White Mountain Apache Tiibe Rural Water System

as authorized in Section 307 of the Act, the WMAT Agreement does not authOlize the

construction of any such reservoir. Except as provided in Subparagraph 5.7.1 of the WMAT

Agreement, prior to the construction of any reservoir having a capacity of greater than 2,000

acre-feet, the WMAT and the Secretary shall execute a separate agreement with SRP regarding

the operation of any such new reservoir. No such separate agreement shall be required for

Large Reservoirs, Miner Flat Dam and Reservoir, and one Large Reservoir on the White River

below Miner Flat Dam with an Active Conservation Capacity not exceeding 10,000 acre-feet.

5.8.2 Except as provided in Subparagraph 5.7.3 of the WMAT Agreement, if the combined aggregate

amount of Water stored in Large Reservoirs on May 1 of each Year is greater than the

percentage of Active Conservation Capacity shown by the point of intersect of the line on

Exhibit 5.7.2 to the WMAT Agreement relative to Net SRP Reservoir Storage on May 1 of each

Year, the Water in storage in such Large Reservoirs in excess of the percentage of Active

Conservation Capacity at the point of intersect on Exhibit 5.7.2 shall be either:

5.8.2.1 Released by the WMAT or the United States acting in its capacity as trustee for the WMAT

from one or more of the Large Reservoirs no later than July 1 of such Year to flow off of the

Reservation, or
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5.8.2.2 Deducted from any existing long term storage credits the WMAT may possess on May 1 of

such Year as the result of the recharge and storage of CAP Water, provided that such credits are

transfeued to SRP by June 1 of such Year and the WMAT or the United States acting in its

capacity as tmstee for the WMAT pays for the costs and charges associated with such transfer

including the cost of recovcry of such stored CAP Water, or

5.8.2.3 Reduced to the requisite percentage of Active Conservation Capacity through a

combination of releases pursuant to Subparagraph 5.7.2.1 of the WMAT Agreement and

deductions of existing long term storage credits pursuant to Subparagraph 5.7.2.2 of the WMAT

Agreement.

5.8.3 One Large Reservoir on the White River with an Active Conservation Capacity not

exceeding 10,000 acre-feet and Miner Flat Dam and Reservoir located on the north fork of the

White River with a capacity of not more than 9,000 acre-feet shall be exempt from the

requirements of Subparagraph 5.7.2 of the WMAT Agreement.

5.8.4 The WMAT Agreement pennits the WMAT to exchange CAP Water for the purpose of storage

in reservoirs located on the Reservation. For purposes of the calculation in Subparagraph 5.7.2

of the WMAT Agreement, the amount of CAP Water exchanged with SRP or others and stored

within Large Reservoirs on the Reservation shall not be included within the combined

aggregate amount of Water stored in Large Reservoirs on May 1 of each Year. Any exchange of

WMAT CAP Water shall be in accordance with the terms of Paragraph 7.0 of the WMAT

Agreement.

5.8.5 The evaporation losses associated with the storage of\Vater by the WMAT or the United States

acting in its capacity as trustee for the WMAT in any reservoir, calculated as provided in
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Subparagraph 11.3.1.2 of the WMAT Agreement and Exhibit 11.3.1.2 thereto, shall be

considered Diversions and Depletions by the WMAT and the United States acting in its

capacity as trustee for the WMAT for purposes of the WMAT Agreement and shall be deducted

fi'om the Maximum Annual Diversion Amount and the Maximum Annual Depletion Amount.

5.8.6 In the event the WMAT or the United States acting in its capacity as hustee for the WMAT fail

to release by July 2 the requisite amount of Water as required by Subparagraph 5.7.2 of the

WMAT Agreement, then by June 1 of the following Year, the WMAT or the United States on

their behalf shall release from storage the amount of Water which otherwise would have been

required to be released from storage the prior Year pursuant to Subparagraph 5.7.2 of the

WMAT Agreement, in addition to any Water required to be released for the current Year.

6.0 GROUNDWATER

The WMAT and the United States acting in its capacity as trustee for the WMAT shall have the

pennanent right to Divert Groundwater fì'om any location within the Reservation, including any land

finally determined to be pait of the Reservation under Subparagraph 4.14 of the WMAT Agreement,

and on Off-Reservation Trust Land, subject to the Maximum Annual Diversion Amounts and the

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1 and 5.2 ofthe

WMAT Agreement. The WMAT Agreement does not prevcnt the WMAT fi'om transp0l1ing onto the

Reservation, Groundwater obtained fì'om Off-Reservation Trust Land pumping activities.

7.0 CAP WATER 

7.1 Pursuant to Section 306 of the Act, and in accordance with Section 104 (d) (1) of the AWSA,

the WMAT Agreement requires the Secretary to execute the WMAT CAP Water Delivery Contract, a

copy of which is attached to the WMAT Agreement as Exhibit 7.1.
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7.2 Pursuant to Sections 305 and 306 of the Act, the WMAT Agreement requires the Secretary to

deliver to WMAT, directly or through an exchange with an individual or entity acceptable to the

WMAT and the Secretary, upon the terms and conditions set forth in the WMAT CAP Water Delivery

Contract, the following described CAP Water, which is also referenced in Subparagraph 4.1.4 of the

WMAT Agreement:

7.2.1 23,782 AFY of CAP NrA PiiOlity Water that was previously allocated to non-Indian

agricultural entities, that was retained by the Secretary for reallocation to Arizona Indian tiibes

pursuant to Section 104 (a) (1) (A) (iii) of the AWSA, and reallocated by the Secretary to the

WMAT pursuant to Section 305(b)(1)(A) of the Act.

7.2.2 1,218 AFY of BVrD CAP Water reallocated by the Secretary to the WMAT pursuant to Section

305(b)(1)(B) of the Act.

7.3 Pursuant to Section 306(b)(1) of the Act, the WMAT Agreement provides that the WMAT CAP

Water Delivery Contract shall be for permanent service, as that tennjs used in Section 5 of the Boulder

Canyon Project Act of 1928,43 U.S.C. § 6l7d, and shall be without limit as to term.

7.4 Pursuant to Section 306(a)(1)(A) of the Act and Paragraph 9.0 of the WMAT Agreement, the

WMAT may, on approval of the Secretary, enter into contracts or options to lease, contracts to

exchange, or options to exchange WMAT CAP Water within Maricopa, Pinal, Pima and Yavapai

counties, Aiizona, providing for the temporary delivery to any individual or entity of any portion of the

WMAT CAP Water. The term of a contract or option to lease shall not be longer than one hundred

(l00) years. A contract or option to exchange shall be for the tenn provided for in the contract or

option. A lease or option to lease providing for the temporary delivery ofWMAT CAP Water shall

require the lessee to pay to the CAP Operating Agency all CAP Fixed OM&R Charges and all CAP
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Pumping Energy Charges associated with the leased water. The WMAT may, with the approval of the

Secretary, renegotiate any lease at any time during the tenn of that lease, subj ect to the condition that

the tenn of the renegotiated lease shall not exceed one hundred (100) years. No p0l1ion of the

WMAT's CAP Water may be permanently alienated.

7.5 Exchanges ofthe WMAT CAP Water for Water from the Salt River Watershed upstream of

Modified Roosevelt Dam shall be subject to the terms and conditions of one or more agreements to be

negotiated among the WMAT, the United States, SRP, Plan 6 Cities, and any other necessary paiiies.

Upon the WMAT's request, SRP, the Plan 6 Cities, and any other necessary parties wil negotiate the

terms of an exchange agreement with the WMAT. SRP and the Plan 6 Cities wil not unreasonably

withhold agreement to such an exchange. In accordance with Section 306( a)(l )(A) of the Act, any

such exchange agreement shall be subject to the approval ofthe Secretary. SRP shall accept delivery

ofWMAT CAP Water from WMAT in exchange for Diversions of Water from the Salt River

Watershed by WMAT, pursuant to an exchange agreement to be negotiated between WMAT and SRP,

unless SRP cannot receive or beneficially use the WMAT CAP Water. SRP and the Plan 6 Cities agree

that they wil not charge the WMAT for losses associated with foregone hydropower generation on the

Salt River for exchanges of CAP Water between the WMAT and SRP for Water Uses on the

Reservation by the WMAT.

7.6 No WMAT CAP Water may be leased, exchanged, forbome or otherwise transferred in any way

by the WMAT for Use directly or indirectly outside of the State of Arizona.

7.7 Pursuant to Section 306(a)(3)(A) ofthc Act, the WMAT Agreement provides that the WMAT,

and not the United States In any capacity, shall he entitled to all consideration due to the WMAT under

any contract or option to lease or exchange WMAT CAP Water entered into by the WMAT. Thc United

States in any capacity shall have no trust obligation or other obligation to monitor, administer or
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account for, in any manner: (1) any funds received by the WMAT as consideration under a contract or

option to lease or exchange WMAT CAP Water; or (2) the expenditure of those funds.

7.8 Pursuant to Sections 306(a)(4)(A) and (B) of the Act, the WMAT Agreement requires that all

WMAT CAP Water be delivered through the CAP System; and if the delivery capacity of the CAP

System is significantly reduced or anticipated to be significantly reduced for an extended period of

time, the WMAT shall have the sanie CAP delivery rights as a CAP Contractor or CAP Subcontractor

that is allowed to take delivery of Water other than through the CAP System.

7.9 Pursuant to Section 306(a)(5) of the Act, the WMAT Agreement peTI1its the WMAT to use

WMAT CAP Water on or off the Reservation for any purpose but all such Uses shall be considered

Diversions and Depletions under Paragraph 4.0 and Subparagraph 5.3 of the WMAT Agreement and

accounted as provided for in Paragraph 11.0 of the WMAT Agreement.

7.10 The WMAT Agreement requires that the charges for delivery ofWMAT CAP Water pursuant to

the WMAT CAP Water Delivery Contract be calculated in accordance with the CAP Repayment

Stipulation.

7.11 The WMAT Agreement includes terms and conditions applicable to the payment of CAP Water

delivery charges, including CAP Fixed OM&R Charges and CAP Pumping Energy Charges.

7.12 The CAP Operating Agency shall have no responsibility to deliver any WMAT CAP Water for

which CAP Fixed OM&R Charges and CAP Pumping Energy Charges have not been paid in advance.

The charges for delivery ofWMAT CAP Water shall be calculated in accordance with the CAP

Repayment Stipulation,
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7.13 The WMAT Agreement requires the WMAT to schedule delivery ofWMAT CAP Water in

accordance with the WMAT CAP Water Delivery Conh'act.

7.14 The WMAT shall be entitled to enter into contracts for Excess CAP Water as provided in the

CAP Repayment Stipulation, The WMAT Agreement states that the WMAT may use such Excess CAP

Water on or off the Reservation for any purpose and such Use does not constitute a Diversion or

Depletion for purposes of Paragraph 4.0 ofthe WMAT Agreement.

7.15 Nothing in the WMAT Agreement limits the right of the WMAT to enter into an agreement with

the Arizona Water Banking Authority (or any successor entity) established by section 45-2421 of the

Arizona Revised Statutes in accordance with State law.

7.16 The WMAT Agreement includes terms and conditions concerning shortage shaiing criteria and

distribution of CAP NIA Priority Water and HVID CAP Water in times of shortage.

7.17 FIRMINGOFWMAT CAP WATER

7.17.1 The WMAT Agreement contains provisions addressing the obligations ofthe United States to

firm and deliver WMAT CAP NIA Priority Water for the benefit of the WMAT for the one hundred

(100) Year peiiod beginning on January 1,2008, with priority equivalent to CAP M&I Priority Water,

as provided in Sections 105(a) and 1 05(b )(1 )(B) of the AWSA and Section 305(b )(l)(A)(i) of the Act.

7.17.2 The WMAT Agreement contains provisions addressing the obligations of the State of Arizona

to firm and deliver WMAT CAP NIA Priority Water for the benefit of the WMAT for the one hundred

(100) Year period beginning on January 1, 2008, with piiOlity equivalent to CAP M&I Priority Water,

as provided in Sections 105(a) and 105(b)(2)(B) of the AWSA and Section 305(b)(1)(A)(ii) of the Act,

and in accordance with the tenns of the Agreement between the Secretary of the Inteiior and the State

of Aiizona for the Finning of Central Aiizona Project Indian Water, dated November 15, 2007.
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7.18 In Subparagraph 7.18 of the WMAT Agreement, the United States waives its right to capture all

Retum Flow from WMAT CAP Water delivered to the WMAT through an exchange with SRP or any

other individual or entity acceptable to the WMAT and the Secretary, flowing from the exterior

boundaiies of the WMAT Reservation. The WMAT may recapture and reuse Retum Flow within the

WMAT Reservation. Return Flow for purposes of Subparagraph 7.18 of the WMAT Agreement shall

mean all waste water, seepage, and Groundwater which Oliginates or results fì'om WMAT CAP Water

delivered to the WMAT through an exchange with SRP or any other individual or entity acceptable to

the WMAT and the Secretary.

8.0 ALLOCATION OF WMAT DEPLETIONS OF WATER FROM THE SALT RIVER
WATERSHED

8.1 Pursuant to Subparagraph 8.1 of the WMAT Agreement, for each Year following the Year in

which the Enforceability Date occurs, fourteen and eighty-one one hundredths (14.81) percent ofthe

actual Annual Depletion Amount from all sources of Water Diverted on the Reservation and on Off-

Reservation Trust Land within the Salt River Watershed, other than Depletions resulting from the

exchange ofWMAT CAP Water, calculated as provided in Paragraph 11.0 of the WMAT Agreement,

shall be allocated to RWCD up to a maximum of 4,000 AFY. RWCD authoiizes SRP to transfer to

SRP on an aillual basis from the credits accruing to RWCD under RWCD's entitlement, as defined in

Subparagraph 14.7 of the WMAT Agreement, the number of credits on an acre-foot-for-acre-foot basis

equal to fouiieen and eighty-one one hundredths (14.81) percent of the total number of acre-feet of

Water Depleted duling the pliOi' Year by WMAT Diversions on the Reservation and on Off-Reservation

Tmst Land within the Salt River Watershed, other than Depletions resulting fì'om the exchange of

WMAT CAP Water. RWCD credits shall be considered accrued for the purposes of Subparagraph 8.1

of the WMAT Agreement at the time the credits are eamed by RWCD under Subparagraph 14.7 of the

WMAT Agreement, regardless of when the credits are added to RWCD's water account by SRP. In the
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event RWCD has insufficient credits in its water account with SRP to fully off-set its share of the

WMAT Depletions in any Year, the RWCD credit deficit shall be canied forward by SRP to the next

Year in which RWCD has sufficient credits in its water account with SRP to reduce or eliminate the

deficit, as applicable.

8.2 RWCD's direction for the transfer of water credits to SRP pursuant to the tenns of

Subparagraph 8.1 of the WMAT Agreement shall be binding upon its successors and assigns. Should

any other entity succeed to all ofRWCD's entitlement, it shall assume RWCD's rights and obligations

to SRP under Subparagraph 8.1 of the WMAT Agreement.

8.3 Neither the WMAT nor SRP shall be charged any fees by RWCD for the performance of the

obligations of Subparagraph 8.1 of the WMAT Agreement.

9.0 TERMS AND CONDITIONS OF FUTURE WMAT CAP WATER LEASE
AGREEMENTS

Paragraph 9.0 of the WMAT Agreement sets forth tenns and conditions which must be included

in any lease ofWMAT CAP Water to other individuals or entities. The lessee of any WMAT CAP

Water shall be required to pay all CAP Fixed OM&R Charges and all CAP Pumping Energy Charges to

the CAP Operating Agency for the leased WMAT CAP Water. The Leased Water shall always be

deemed to be held in trust for the benefit ofthe WMAT to which the lessee has acquired only a

leasehold interest for the term of the lease.

10.0 WMAT CAP WATER LEASE AGREEMENTS

10.1 CITIES' CAP WATER LEASE AGREEMENTS

Subparagraph 10.1 of the WMAT Agreement contains temiS and conditions goveming the lease

ofWMAT CAP Water to the Cities referenced in the WMAT Agreement. The terms and conditions of
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the WMAT leases to the Cities shall be in accordance with the City Lease Agreements attached as

Exhibits 1 0.1.1A through 1 0.1.1H to the WMAT Agreement. The Leasing Cities, the City of

Scottsdale, and CAWCD may assume a City Lease Agreement in accordance with the terms of the

assignment and assumption agreements attached to the WMAT Agreement as Exhibits 1 0.1.1.1 A and

10.1.1.1B. The Leased Water shall always be deemed to be held in trst for the benefit of the WMAT

to which the Cities have acquired only a leasehold interest for the term of the City Lease Agreements.

Subject to Subparagraph 16.4 of the WMAT Agreement, in the event of a conflict between the tenns of

the WMAT Agreement and the terms of Exhibits 10. L.lA through 10. L.lH and Exhibits 10.1.1.1A and

10.1.1.1B to the WMAT Agreement, the temis of Exhibits 10.1.1A through 1 0.1.1H and Exhibits

10.1.1.1A and 10.1.1.1B shall prevail as among the parties to such Exhibits. Notwithstanding any

other provision of the WMAT Agreement, no Party shall challenge the validity or enforceability of

Exhibits 1 0.1.1A through 1 0.1.1H or Exhibits 1 0.1.1.1A and 10.1. 1.1 B in any judicial, administrative

or legislative proceeding.

10.2 CAWeD'S CAP WATER LEASE AGREEMENT

The WMAT Agreement contains teillS and conditions goveming the lease ofWMAT CAP

Water to CAWCD. The terms and conditions ofthe WMAT lease to the CAWCD referenced herein

shall be in accordance with the CAWCD Lease Agreement attached to the WMAT Agreement as

Exhibit 10.2.1. The Leased Water shall always be deemed to be held in hiist for the benefit of 
the

WMAT to which CAWCD has acquired only a leasehold interest for the term of the CAWCD Lease

Agreement. Subject to Subparagraph 16.4 of the WMAT Agreement, in the event of a conflict between

the terms of the WMAT Agreement and the tenns of Exhibit 10.2.1, the terms of Exhibit 10.2.1 shall

prevail as among the paiiies to the Exhibit. Notwithstanding any other provision of the WMAT

Agreement, no Paiiy shall challenge the validity or enforceability of Exhibit 10.2.1 in any judicial,

administrative or legislative proceeding.
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11.0 MEASUREMENT AND CALCULATION OF DIVERSIONS AND OF DEPLETIONS OF
WATER

11.1 DIVERSIONS

Except as provided in Subparagraph 11.3 of the WMAT Agreement, the WMAT shall install

and maintain devices capable ofmeasuiing and recording all Diversions of Water on the Reservation

and on Off-Reservation Tmst Land, or wherever WMAT CAP Water is used by the WMAT, other than

livestock consumption and annual lake, stockpond and other impoundment Water Use. The accuracy

of these measuring and recording devices shall be commensurate with measuring and recording

devices and procedures used by SRP for similar purposes but the accuracy required shall not be more

stiingent than industry standards. The WMAT Agreement includes additional terms that provide for

calculating and measuring the amount of Water Diverted on the Reservation and on Off-Reservation

Tmst Land or wherever WMAT CAP Water is used by the WMAT.

11.2 REPORTING

No later than March 1 of the second Year following the Year in which the Enforceability Date

occurs, and on March 1 of each Year thereafter, the WMAT Agreement requires the WMAT or the

United States acting in its capacity as trustee for the WMAT to file in the Gila River Adjudication

Proceedings and the Little Colorado River Adjudication Proceedings a report, in the form set forth as

Exhibit 11.2 to the WMAT Agreement or as may otherwise be required by the Gila River Adjudication

Court or the Little Colorado River Adjudication Court, showing: (1) all amounts ofWatcr, by source,

Divciied on the Reservation and on Off-Reservation Trust Land under Subparagraphs 5.0 and 6.0 of

the WMAT Agreement in the Year immediately preceding the Year in which the report is filed; (2) all

Depletions of Water, by source, measured or calculated as provided in Subparagraphs 11.3, 11.4 and

11.5 of the WMAT Agreement; (3) all amounts ofWMAT CAP Water delivered to others in exchange

for the Diversion of Water on the Reservation and on Off-Reservation Trust Land by WMAT from
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sources located within the Salt River Watershed; (4) all amounts ofWMAT CAP Water recharged; (5)

all amounts ofWMAT CAP Water leased to others; and (6) all amounts ofWMAT CAP Water

otherwise used by the WMAT. The WMAT Agreement provides for notice and service of the report, as

well as maintenance of records needed to file and audit such repOlts. Any Pai1y may petition the Gila

River Adjudication Couit or the Little Colorado River Adjudication Cour to modify the form set forth

in Exhibit 11.2 to the WMAT Agreement to ensure accurate reporting of the WMAT Water Diversions

and Depletions. Any other Paity may object to such petition.

11.3 CALCULATION OF DIVERSIONS AND DEPLETIONS

11.3.1 LAKES, STOCKPONDS AND OTHER IMPOUNDMENTS

Subparagraphs 1 1.3.1.1 and 11.3 .1.2 of the WMAT Agreement include provisions for: (1) the

inventorying of all lakes, stockponds and other impoundments of Water on the Reservation and on Off-

Reservation Trust Land existing as of the Enforceabilty Date; and (2) the calculation of Diversions

and Depletions of Water resulting from the lakes, stockponds and other impoundments of Water on the

Reservation and on Off-Reservation Tiust Land, computed annually as provided in Exhibit 11.3.1.2 to

the WMAT Agreement. Upon reasonable notice to the WMAT, Subparagraph 11.3.1.3 of the WMAT

Agreement provides that representatives ofSRP shall be authorized to visit each lake, stockpond and

other impoundment of Water on the Reservation or Off-Reservation Trust Land for the purposes of

verifying the surface area and capacity.

11.3.2 IRRGATION

Subparagraph 11.3.2 of the WMAT Agreement and Exhibit 11.3.2.3 thereto providc for the: (1)

mapping of all lands on the Reservation and on Off-Reservation Trust Land which have been inigated

at any time prior to January 1,2007; (2) the annual preparation by the WMAT or the United States

acting in its capacity as trustee for the WMAT of a written inventory of all inigated lands on the
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Reservation and on Off-Reservation Trust Land inigated at any time during the Year; and (3) the

calculation of Depletions of Water resulting from the inigation oflands on the Reservation and on Off-

Reservation Trust Land annually as provided in Exhibit 11.3.2.3 to the WMAT Agreement. Copies of

the maps and of the annual wrtten inventory refelTed to in Subparagraph 11.3.2 of the WMAT

Agreement shall be provided to all of the Parties.

11.3.3 MUNICIPAL AND INDUSTRIAL USES

Subparagraph 11.3.3 of the WMAT Agreement and Exhibit 11.3.3.2 thereto provide for the

annual preparation by the WMAT or the United States acting in its capacity as trustee for the WMAT of

a written report, which shall be provided to each Paiiy, of all Diversions of Water on the Reservation

and on Off-Reservation Trust Land for all M&I Uses of Water during the prior Year. The report shall

include for each M&I Use the following: the point of Diversion, the place of Use and purpose of Use,

the AFY Diverted, the method of Diversion, the amount of Effuent and method of treatment, if any, of

such Effuent following its initial Use, and the amount and means of disposal of any Effuent from such

treatment or Use. Depletions of Water used for M&I Uses on the Reservation and on Off-Reservation

Trust Land shall be computed annually as provided by Exhibit 11.3.3.2 to the WMAT Agreement.

11.3.4 ARTIFICIAL SNOW MAKING

Subparagraph 1 l.3.4 of the WMAT Agreement provides for the annual preparation by the

WMAT or the United States acting in its capacity as trstee for the WMAT of a written rep0l1, which

shall be provided to each Paiiy, of all Diversions of Water on the Reservation and on Off-Reservation

Trust Land for artificial snow making Uses during the pliOi' Year. Rep0l1s shall include the point of

Diversion and the AFY Diverted, Depletions of Water used for artificial snow making shall be

computed annually as provided by Exhibit 11.3.4.2 to the WMAT Agreement.

24



11.3.5 LIVESTOCK CONSUMPTION

Subparagraph 11.3.5 of the WMAT Agreement provides that the Diversions of Water on the

Reservation and on Off-Reservation Trust Land for livestock consumption shall be deemed for the

purposes of the WMAT Agreement, to be equal to the Depletions for such Uses. Subparagraph 1 l.3.5

also provides for the annual preparation by the WMAT or the United States acting in its capacity as

trustee for the WMAT of a written report, which shall be provided to each Pai1y, estimating all

Depletions of Water on the Reservation and on Off-Reservation Trust Land for livestock watering

purposes. The repoii shall include an estimate of the greatest number oflivestock on the Reservation

and on Off-Reservation Trust Land during the prior Year and the methodology used in calculating the

estimated Depletions of Water for this purpose.

11.3.6 FISH HATCHERIES

Subparagraph 11.3.6 of the WMAT Agreement provides for the annual preparation by the

WMAT or the United States acting in its capacity as tiustee for the WMAT of a written rep0l1, which

shall be provided to each Pary, of all Diversions of Water on the Reservation and on Off-Reservation

Trust Land for fish hatchery Uses during the prior Year. The report shall include the point of Diversion

for each such Use and the AFY Diveiied for each hatchery Use. It shall be presumed that there will be

no Depletions on'Vater used for fish hatchery purposes if all Diversions are returned to the source. If

all Diversions are not retumed to the source, the Depletions of such Uses shall be computed annually

as provided in Subparagraph 11.3.3.2 of the WMAT Agreement.

11.3.7 MINING USES

Subparagraph 11.3.7 of the WMA T Agreement provides for the annual preparation by the

WMAT or the United States acting in its capacity as trustee for the WMAT of a wiitten rep0l1, which

shall be provided to each Pai1y, of all Diversions of Water on the Reservation and on Off-Reservation
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Trust land for all mining Uses of Water during the prior Year. The rep0l1 shall include the point and

method of Diversion, the place of Use, the AFY Divei1ed, the amount of Effuent and method of

treatment, if any, of such Effluent following its initial Use, and the amount and means of disposal of

any Effuent following such treatment or Use. Depletions of Water used for mining purposes on the

Reservation and on Off-Reservation Trust land shall be computed annually as provided by Exhibit

11.3.7.2. to the WMAT Agreement.

11.3.8 WMAT CAP WATER

Subparagraph 11.3.8 of the WMAT Agreement provides that all WMAT CAP Water leased to

others in any Year shall be counted as a Diversion and Depletion by WMAT in such Year for the

purposes of Paragraph 4.0 and Subparagraph 5.3 of the WMAT Agreement without regard to the

quantity of water actually delivered under the tenns of any such lease agreement. For WMAT CAP

Water exchanged to others for Use by the WMAT, the Diversion of Water in any Year shall be the

greater of: (l) the quantity ofWMAT CAP Water delivered to an exchanging party in exchange for

exchange credits to be utilized by the WMAT, or (2) the quantity of exchange credits Diverted for Use

by the WMAT. For WMAT CAP Water exchanged to others for Use by the WMAT, the Depletion of

Water in any Year shall be calculated as provided in Subparagraphs 11.3,1 through 11.3.7 of 
the

WMAT Agreement, inclusive, resulting from the Diversion of exchange credits for Use by the WMAT

during such Year, plus any additional Depletions specified in the exchange agreement between the

WMAT and the exchanging pai1y. All WMAT CAP Water used by the WMAT in any Year shall be

counted as a Diversion and Depletion by the WMAT in such Year for the purpose of 
Paragraph 4.0 and

Subparagraph 5.3 of the WMAT Agreement.

11.4 Any reuse of Effuent or other return flows following the first Use of such Water on the

Reservation and on Off-Reservation Trust Land shall be considered another separate Diversion for
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purposes of Paragraph 4.0 and Subparagraphs 5.1, 5.2, and 5.3 of the WMAT Agreement. Depletions

from such additional Diversions and Uses shall be computed in accordance viith Subparagraph 11.3 of

the WMAT Agreement and shall be considered separate Depletions for purposes of Paragraph 4.0 and

Subparagraphs 5.1, 5.2 and 5.3 of the WMAT Agreement.

11.5 Any Diversion of Water, the Use of which does not result in return flow to the Salt River or

Little Colorado River Watershed from which it was Diverted shall be considered a Depletion for

purposes of Paragraph 4.0 and Subparagraphs 5.1, 5.2, and 5.3 ofthe WMAT Agreement.

11.6 In the event any Party believes the calculation of Diversions or Depletions as provided in

Subparagraph 11.2 or 11.3 of the WMAT Agreement is no longer the most accurate measure of such

Diversions or Depletions, Subparagraph 11.6 of the WMAT Agreement permits such Party to request

the other Parties to consider amending Subparagraphs 11.2 or 1 1.3 as applicable, including their

Exhibits, to provide a more accurate measure of calculating such Diversions or Depletions. Any such

requests shall include the proposed change in methodology for measuring Diversions or Depletions. In

the event the Parties cannot agree on any such requested change, the requesting Pai1y may petition the

Gila River Adjudication Court and the Little Colorado River Adjudication Court to review the

calculation of Diversions or Depletions as provided in Subparagraphs 11.2 or 11.3 of the WMAT

Agreement and modify the calculation for future reports to the Courts.

11.7 Notwithstanding any other provisions of Paragraph 11.0 of the WMAT Agreement, the

Diversion or Depletion of Water shall not be counted more than once for a single Use of Water.

12.0 WAIVERS OF CLAIMS AND RESERVATION OF RIGHTS

The WMAT Agreement provides for the waiver of claims and retention of iights in

Subparagraphs 12.1 through 12.8 of the WMAT Agreement, inclusive. The waivers, including of
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retention ofiights, are Exhibits 12.1 through 12.4, inclusive, of the WMAT Agreement and are Exhibits

A, B, C, and D to the Proposed Final Judgments and Decrees in the Gila and Little Colorado River

Adjudications, which Proposed Final Judgments and Decrees are Exhibits 12.9.6.1 and 12.9.6.2 to the

WMAT Agreement and Exhibits Band C, respectively, to this Stipulation.

13.0 FEDERAL APPROPRIATIONS AND LOCAL CONTRIBUTIONS

13.1 Paragraph 13.0 of the WMAT Agreement describes the funding provisions in Section 312 of the

Act. The mandatory spending provisions of the Act have been fully executed and all funds made

available pursuant to those provisions have been deposited into sub accounts created by the Act. With

respect to funds authorized to be appropriated in Section 312(b )(2) and 3l2( e)(2)(B) ofthe Act,

Subparagraph 13.1 of the WMAT Agreement provides that the Paries, excluding the United States,

agree to use their good faith effOlis to suppOli the appropiiation of those funds and agree to establish a

communication process for notifying the Pai1ies when the WMAT requests legislative support. The

Paries, excluding the United States, agree to support implementation of the WMAT Agreement and the

Act by including WMAT Congressional legislation in the legislative agendas approved by their

goveming bodies or other means as appropiiate.

13.2 The State of Arizona wil provide $2 milion for the implementation of the WMAT Agreement,

which, in accordance with Section 31 O(a)(2) of the Act, wil be deposited into the WMAT Water Rights

Settlement Subaccount established by Section 31 O( a) of the Act.

13.3 Enforceability of the WMAT Agreement is conditioned upon the satisfaction of all of the

conditions set forth in Section 309(d)(l) of the Act, including the State's contribution of funds as

provided in Section 309(d)(l)(D) of the Act and Subparagraph 13.3 of the WMAT Agreement, and the

deposit of Federal funds into the White Mountain Apache Tiibe Water Rights Settlement Subaccount as

provided in Section 312(a) of the Act.
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13.4 Neither the Federal funds authoiized, appropriated, or transferred in or under the Act, nor any

contribution pursuant to Subparagraph 13.0 of the WMAT Agreement, nor any interest or income

accruing on the principal ofthe Federal or contributed funds, shall be distiibuted to any Member on a

per capita basis.

14.0 CONFIRMATION OF RIGHTS

14.1 STATUS OF WMAT's CLAIMS

14.1.1 The WMAT agrees to intervene in the Gila River Adjudication Proceedings for at least the

limited purposes of seeking the court's approval of the Judgment and Decree, pursuant to the

Arizona Supreme Couii's May 16, 1991, Special Procedural Order Providing for the Approval

of Federal Water Rights Settlements, Including Those ofIndian Tribes, substantially in the form

of Exhibit 12.9.6.1 to the WMAT Agreement and Exhibit B hereto, and to the court's

continuing jurisdiction for enforcement purposes. The WMAT agrees to intervene in the Little

Colorado Adjudication Proceedings for at least the limited purposes of seeking the court's

approval of the Judgment and Decree, pursuant to the Arizona Supreme Court's September 27,

2000, Administrative Order, substantially in the form of Exhibit 12.9.6.2 to the WMAT

Agreement and Exhibit C hereto, and to the court's continuing jurisdiction for enforcement

purposes.

14.1.2 The Paiiies, including the United States in all its capacities except as tlUstee for Indian tribes

other than the WMAT, ratify, confirm, declare to be valid, and shall not object to, dispute or

challenge in the Gila River Adjudication Proceedings or in the Little Colorado River

Adjudication Proceedings, or in any other judicial or administrative proceeding, the iights of

the WMAT and the United States acting in its capacity as trustee for the WMAT to the Water

Rights or to the Use of Water, quantified in the WMAT Agreement and in the Act.
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14.1.3 Except as provided in Subparagraphs 12.6.1 and 14.1.4 of the WMAT Agreement, the WMAT

and the United States acting in its capacity as trustee for the WMAT shall neither challenge nor

object to claims of other persons for the Use of Water from the Salt River and the Little

Colorado River and their tributaries in the Gila River Adjudication Proceedings, the Little

Colorado River Adjudication Proceedings or in any other judicial or administrative

proceedings.

14.1.4 The WMAT and the United States acting in its capacity as trustee for the WMAT reserve and

retain the right to challenge or object to any claim for use of Water by or on behalf of the

following persons or entities:

14.1.4.1 The Gila River Indian Community of the Gila River Indian Reservation,

Arizona;

14.1.4.2 The Tonto Apache Tribe of Arizona;

14.1.4.3 The San Carlos Apache Tiibe ofthe San Carlos Reservation, Aiizona;

14.1.4.4 The Salt River Pima-Marcopa Indian Community of the Salt River Reservation, Arzona;

14.1.4.5 Freeport-McMoRan Copper & Gold, Inc., Phelps Dodge Corporation, Phelps Dodge

Morenci, Inc., their predecessors and successors, including all subsidiaries and affiliates;

14.1.4.6 Such persons or entities responsible for Injury to Water Rights arising after the

Enforceability Date resulting from the drillng of wells or pumping of Water fì'om lands located

within national forest lands as of the date of the WMAT Agreement in the south halfofT. 9 N.,

R. 24 E.; south half ofT. 9 N., R. 25 E., nOlih half ofT. 8 N., R. 24 E.; nOlih half ofT. 8 N.,
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R. 25 E., in the event title to such lands is no longer retained by the United States or Water from

such lands is h'ansported off such lands for M&I Use.

14.2 CONFIRMATION OF RIGHTS OF OTHER PARTIES TO THE WMAT AGREEMENT

14.2.1 All of the Parties, including the United States in all of its capacities except as trustee for Indian

tiibes other than the WMAT, ratify, confirm, declare to be valid, and agree not to object to,

dispute, or challenge in the Gila River Adjudication Proceedings, or in any other judicial or

administrative proceeding, the rights of:

(1) SRP and its shareholders to the Waters of 
the Salt and Verde iivers, which rights are

appurtenant to the lands of SRP and its shareholders, and are described, stated, confirmed or

established in the documents listed in Subparagraph 14.2 of the WMAT Agreement;

(2) the Buckeye Water Conservation & Drainage Distiict, and the Buckeye lriigation

Company and its shareholders, to the Waters of the Salt, Verde and Gila rivers, which rights are

appurtenant to lands cUD"ently provided with Water by the Buckeye Inigation Company or

within Buckeye Water Conservation & Drainage Distrct, and which iights are described,

confinl1ed, or established by viitue of the documents, decrees and enactments listed in

Subparagraph 14.3 of the WMAT Agreement;

(3) the City of 
Phoenix in the Waters of the Salt and Verde rivers, which rights are

described, stated, confinned or established in the documents listed in Subparagraph 14.4 of the

WMAT Agreement;
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(4) the United States in the Waters of the Salt River, which iights are described, stated,

confiimed or established in Peimit to Appropriate Surface Waters of the State of Aiizona No.

R-2l28 issued by the State of Arizona to the U.S. Bureau of Reclamation;

(5) the United States in the Waters of the Agua Fria River, which iights are described,

stated, confinned or established in Pemiit to Appropriate Surface Waters of the State of Arizona

No. 33-87832 issued by the State of Arizona to the U.S. Bureau ofRec1amation;

(6) the cities of Phoenix, Scottsdale, Mesa, Chandler, Glendale and Tempe in the Waters of

the Salt River, which iights are desciibed, stated, confirmed or established in the documents

listed in Subparagraph 14.6.1 of the WMAT Agreement;

(7) CAWCD in the Waters of the Agua Fiia River, which rights are described, stated,

confirmed or established in Permit to Appropriate Surface Waters of the State of Arizona No.

33-89719 issued by the State of Arizona to the CAWCD;

(8) RWCD to Surface Water fì'om the Salt and Verde River systems, which rights are

evidenced by, described, stated, c0l1fiTI1ed or established in the documents and instruments:

listed in Subparagraph 14.7 of the WMAT Agreement.

15.0 WMAT WATER CODE

15.1 The WMAT shall have the right to allocate Water to all users on the Reservation and on Off-

Reservation Trust Lands pursuant to the Water Code and to manage, regulate and control the Use on

the Reservation and on Off-Reservation Trust Land, of all of the Water Rights quantified to the WMAT

by the WMAT Agreement.
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15.2 The WMAT Agreement requires that the WMAT, no later than eighteen (l 8) months following

the Enforceabilty Date, to enact a Water Code goveming all of the Water Rights quantified to the

WMAT by the WMAT Agreement. The Water Code shall include, at a minimum, the provisions

described in Subparagraph 15.2 of the WMAT Agreement.

16.0 OTHER PROVISIONS

16.1 RECLAMATION REFORM ACT

Pursuant to Section 311 (d) of the Act and as stated in Subparagraph 16. i of the WMAT

Agreement, the Reclamation RefOlID Act of 1982 (43 U.S.C. §§ 390aa, et seq.) and any other acreage

limitation or full cost pricing provision under Federal law shall not apply to any individual, entity or

land solely on the basis of: (A) receipt of any benefit under the Act, (B) execution or performance of

the WMAT Agreement, or (C) the Use, storage, delivery, lease, or exchange of CAP Water.

16.2 NO STANDARD FOR USE FOR QUANTIFICATION OF OTHER INDIAN RIGHTS OR
CLAIMS

Nothing in the WMAT Agreement shall be construed as establishing any standard to be used for

the quantification of Federal reserved rights, aboriginal claims, or any other Indian claims to Water in

any judicial or administrative proceeding.

16.3 ENTIRE UNDERSTANDING

The WMAT Agreement constitutes the entire understanding among the Parties. Evidence of

conduct or statements made in the course of negotiating the WMAT Agreement, including, but not

limited to previous drafts ofthe WMAT Agreement, is inadmissible in any legal proceedings other than

one for approval or confinnation of the WMAT Agreement.
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16.4 MODIFICATIONS TO AGREEMENT AND AMENDMENTS TO EXHIBITS

No modification of the WMAT Agreement shall be effective unless it is in writing, signed by all

Paiiies, and is approved by the Gila River Adjudication Court or the Little Colorado River

Adjudication COUli, as applicable. Notwithstanding the foregoing, Exhibits to the WMAT Agreement

may be amended by the parties to such Exhibits in accordance with their terms, without coul1 approval,

unless such approval is required in the Exhibit or by law; provided, however, that no amendment of

any Exhibit may violate any provisions of the Act, or the WMAT Agreement, or adversely affect the

iights under the WMAT Agreement of any Paiiy who is not a signatory of such an amendment.

16.5 STATE CAPACITY

Execution of the WMAT Agreement by the Govemor of the State constitutes the commitment

of the State to cany out the tem1S and conditions of Subparagraphs 7.17,12.1, and 16,6 ofthe WMAT

Agreement. Except as provided in the preceding sentence, it is not intended that the WMAT

Agreement shall be determinative of any decision to be made by any State agency in any

administrative, adjudicatory, rule making, or other proceeding or matter. The State's paiiicipation as a

Party shall be as desciibed herein and shall not bind the State as to a waiver of rights or release of

claims, if any, for lands received by the State ii-om the United States pursuant to the provisions of:

(a) The Act of September 9, 1850,9 Stat. 446 (creating the Tenitory of New Mexico);

(b) The December 30, 1853 Treaty with Mexico, 10 Stat. 1031 (the Gadsden Purchase);

(c) The Act of 1863, 12 Stat. 664 (creating the Terrtory of Arizona);

(d) The Act of Febniary 18,1881,21 Stat. 326 (University of Arizona 1881 Grant);

(e) The Aiizona-New Mexico Enabling Act ofJune 20,1910,36 Stat. 557; and

(0 The Act of 
February 20, 1929, c. 280, § 2,45 Stat. 1252 (land for miners' hospitals for

disabled miners within said State).
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16.6 OBLIGATION TO WORK IN GOOD FAITH TO ACHIEVE ENFORCEABILITY OF
AGREEMENT

As ofDecembef 31, 2008, each Party shall have the obligation to work in good faith to satisfy

the conditions set forth in Section 309(d) of the Act. Except as provided in the preceding sentence, no

Pai1y, by reason of its execution of the WMAT Agreement, shall be required to perform any of the

obligations Of be entitled to receive any of the benefits under the WMAT Agreement until the

Enforceability Date.

16.7 AUTHORITY TO EXECUTE

Each Party represents that the person signing the WMAT Agreement on behalf of such Party

has the authority to execute it.

16.8 CHANGES IN USES ON SRR AND RWCD LANDS

All of the Parties, including the United States in all ofits capacities except as trustee for Indian

tribes other than the WMAT, recognize that Water Uses on the urbanized portions of the lands within

SRRD and RWCD have changed and wil continue to change from agiicultural Uses to M&I Uses.

The Parties including the United States in all of its capacities except as trstee for Indian tribes other

than the WMAT agree that such changes in Use are valid, and that Water appurtenant to lands that are

now or will become urbanized within a particular municipal or other water service area may be

delivered for M&I Uses on such urbanized lands and the Water Rights appuiienant to such urbanized

lands shall calTY the original priority dates. With the exception of type of Use, these Watcr Rights are

as described in the Kent Decree, the Lehane decision (We. Lehane v, Salt River Valley Water Users'

Assoc., et ai., Cause No. 3202l-C) and the documents refened to therein. No Paiiy, including the

United States in all of its capacities except as trustee for Indian tiibes other than the WMAT, shall

challenge or otherwise object to these rights on the basis of change of Use, nature of delivery, or on
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any other bases in any judicial or administrative proceeding. As to urbanized lands within the SRRD,

the Parties including the United States in all of its capacities except as trustee for Indian tribes other

than the WMAT agree that the historical practices of the cities and towns located within the geographic

limits ofSRRD and SRP and the general nature of the rights are appropriately described in the Water

Commissioner's Rep0l1 of June 3, 1977, a copy of which is attached as Exhibit l6.8 to thc WMAT

Agreement. Nothing in the WMAT Agreement shall be construed as authorizing the delivery of Water

to any municipality by SRP or RWCD for M&I Uses within the SRRD or RWCD, respectively, in the

absence of a wiitten delivery agreement between any such municipality and SRP or RWCD.

16.9 RIGHT TO PETITION ANY COURT OF COMPETENT JURISDICTION

Any Party shall have the iight to petition any State court or Federal court of competent

jurisdiction for such declaratory and injunctive relief as may be necessary to enforce the tenns,

conditions, and limitations of the WMAT Agreement. Nothing contained herein waives the right of the

United States or the WMAT to object to the jurisdiction of the courts of the State to adjudicate any

dispute aiising under the WMAT Agreement or the Act. Furthemiore, nothing herein waives the right

of any Paity to object to the jurisdiction of any Federal couit to adjudicate any dispute arising under

the WMAT Agreement or the Act.

16.10 GOVERNING LAW

The WMAT Agreement shall be construed in accordance with applicable State and Federal law.

16.11 SUCCESSORS AND ASSIGNS

The WMAT Agreement shall inure to the benefit of and be binding upon the succcssors and

assigns ofthe PaitIes.
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16.12 ANTI-DEFICIENCY ACT

The United States shall not be liable for failure to carry out any obligation or activity

authOlized to be cariied out under the Act (including any such obligation or activity under the WMAT

Agreement) if adequate appropriations are not provided by Congress expressly to carry out the

purposes of the Act.

16.13 NO BENEFIT TO MEMBERS OF CONGRESS OR RESIDENT COMMISSIONERS

No Member of or delegate to Congress or Resident Commissioner shall be admitted to any

share of the WMAT Agreement or to any benefit that may arise therefrom. This reshiction shall not be

constmed to extend to the VlMAT Agreement ifmade with a corporation or company for its general

benefit.

16.14 FEDERAL AUTHORITY

Exhibit 2.2 to the WMAT Agreement is the Act that authorizes the Federal action required to

carry out the WMAT Agreement. If any amendment of the Act is enacted piior to the Enforceability

Date that materially and adversely affects a Pai1y's rights or interests under the WMAT Agreement

without the wiitten consent of that Paity, then that Pary, upon its written notice to all other Parties,

shall be relieved of its iights, obligations, and entitlements under the WMAT Agreement; provided,

however, that such written notice must be given to all Pai1ies no later than the Enforceability Date.

16.15 DUPLICATE ORIGINALS AND COUNTERPARTS

The WMAT Agreement may be executed in one or more counterparts, each of which shall

constitute an Oliginal, and all of which, when taken together, shall constitute one and the same

instrument. The WMAT Agreement also may be executed in duplicate Oliginals, each of 
which shall

constitute an oiiginal Agreement.
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16.16 NO QUANTIFICATION OR EFFECT ON WATER RIGHTS, CLAIMS OR
ENTITLEMENTS TO WATER OF OTHER TRIBES

Nothing in the WMAT Agreement shall be construed to quantify or otherwise affect the Water

Rights, claims or entitlements to Water of any tribe, band or community other than the WMAT.

16.17 NO EFFECT ON FUTURE ALLOCATIONS

Water received under a lease or exchange ofWMAT CAP Water under the Act shall not affect

any future allocation or reallocation of CAP Water by the Secretary.

16.18 CONSTRUCTION AND EFFECT

The Paragraph and Subparagraph titles used in the WMAT Agreement are for convenience only

and shall not be considered in the construction of the WMAT Agreement.

16.19 NOTICES AND REPORTS

All notices and repOlis required to be given under the WMAT Agreement shall be in writing

and may be given in person, by facsimile transmission, or by United States mail postage prepaid, and

shall become effective at the earliest date of actual receipt by the Party to whom notice is given, when

delivered to the designated address of the Paiiy, or if mailed, f0l1y-eight (48) hours after deposit in the

United States mail addressed as shown in Subparagraph 16.19 of the WMAT Agreement or to such

other address as such Paiiy may from time to time designate in writing. Any notice or report required

to be given under the WMAT Agreement, if due on a date ceiiain that falls on a Saturday, Sunday or

federally recognized holiday, shall be due the next following business day.

NOW THEREFORE,

The paiiies to this Stipulation request that, upon this Court's approval of the Stipulation and

WMAT Agreement, and upon the date the Secretary of the Interior causes to be published in the

Federal Register a statement of findings that the conditions set fOlth in Section 309(d)(1) of the WMAT

38



Act have occUlTed, this COUl1 enter the Judgment and Decree attached as Exhibit hereto fully,

finally and pennanently adjudicating the iights of the WMAT and its Members, and the United States

acting on behalf of the WMAT and its Members, to the water supplies within this Coui1's jurisdiction

as provided by the terms of the WMAT Agreement.

39



RESPECTFULLY SUBMITTED this _ day of

THE UNITED STATES OF AMERICA

By:

WHITE MOUNTAIN APACHE TRIBE

By:

STATE OF ARIZONA
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SALT RIVER PROJECT AGRICULTURAL

IMPROVEMENT AND POWER DISTRICT

By: ¿j W~~V

SALT RIVER VALLEY WATER

USERS' ASSOCIATION

By:~7kLt~~

ROOSEVELT WATER CONSERVATION

DISTRICT

BY~'~
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ARIZONA WATER COMPANY

By:

CITY OF AVONDALE

By:

CITY OF CHANDLER

By:

CITY OF GLENDALE

By:
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CITY OF MESA

By: ;Ç::

CITY OF PEORIA

By:

CITY OF PHOENIX

By~J~
Ä':lti+aVl+ QA~AttrYÚY

CITY OF SCOTTSDALE

By:
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CITY OF SHOW LOW

CITY OF TEMPE

By:

By

BUCKEYE IRRIGATION COMPANY

By:
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BUCKEYE WATER CONSERVATION

AND DRAINAGE DISTRICT

By:

CENTRAL ARIZONA WATER

CONSERVATION DISTRICT

By:~4L
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Dated as of November 1,2012

AMENDED AND RESTATED WHITE MOUNTAIN APACHE TRIBE WATER
RIGHTS

QUANTIFICATION AGREEMENT

This Amended and Restated White Mountain Apache Tiibe Water Rights Quantification

Agreement, dated as of November 1, 2012, amends and restates the White Mountain

Apache Tiibe Water Rights Quantification Agreement dated January 13, 2009 in

accordance with Section 309(d)(1)(A)(i) of the Whte Mountain Apache Tribe Water

Rights Quantifìcation Act of20l0, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010),

and is entered into among the United States of America; the State of Arizona; the White

Mountain Apache Tribe; the Salt River Project Agricultural Improvement and Power

District; the Salt River Valley Water Users' Association; the Roosevelt Water

Conservation District; Arizona Water Company; the Arizona Cities of Phoenix, Mesa,

Tempe, Chandler, Glendale, Scottsdale, Avondale, Peoria and Show Low; the Arizona

town of Gilbert; Buckeye lITigation Company; Buckeye Water Conservation and

Drainage District; and the Central Arzona Water Conservation District.

1.0 RECIT ALS

1.1 Proceedings to determine the nature and extent of the rights to water of the

White Mountain Apache Tribe, its Members, the United States, and other claimants are

pending in the Gila River Adjudication Proceedings and the Little Colorado River

Adjudication Proceedings.

1.2 Recognizing that final resolution of these pending proceedings may take

many years, entail great expense, prolong uncei1ainty concerning the availability of water

supplies, and seriously impair the long-teiID economic well-being of all Parties, the White
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Dated as of November 1,2012

Mountain Apache Tribe, its neighboring non-Indian communities and other Arzona

water users have agreed to permanently quantify the water rights of the White Mountain

Apache Tribe, its Members and the United States acting in its capacity as tmstee for the

White Mountain Apache Tribe and its Members as provided in this Agreement and to

seek funding, in accordance with applicable law, for the implementation of this

Agreement.

1.3 In keeping with its trust responsibility to Indian Tribes and to promote

tribal sovereignty and economic self-sufficiency, it is the policy of the United States to

wherever possible quantify water rights claims of Indian Tribes without lengthy and

costly litigation.

NOW, THEREFORE, the Parties agree as follows:

2.0 DEFINITIONS

For purposes of this Agreement, the following terms shall have the meanings set forth

below:

2.1 "Active Conservation Capacity" shall mean that poition of the capacity of a

reservoir that may be used to Divert Water or operated to release Water for inigation,

power, M&I, or other Water Diversions.

2.2 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of 2010, P.L. 1 11-291, Title II, 124 Stat. 3064, 3073 (2010), a

copy of which is attached as Exhibit 2.2.

2.3 "AFY" shall mean acre-feet per Year.
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Dated as of November 1,2012

2.4 "Agreement" shall mean: (1) the Amended and Restated White Mountain Apache

Tribe Water Rights Quantification Agreement dated as of November 1, 2012, which

amends and restates the White Mountain Apache Tiibe Water Rights Quantification

Agreement dated January 13,2009 in accordance with Section 309(d)(1)(A)(i) of the Act;

and (2) any amendment or exhibit (including exhibit amendments) to the Agreement that

are (i) made in accordance with the Act, or (ii) otherwise approved by the Secretary.

2.5 "Arizona Water Banking Authority" shall mean the Arizona Water Banking

Authority, formed pursuant to A.R.S. §§45-2401 et seq.

2.6 "Arizona Water Company" shall mean the Arizona corporation of that name, its

subsidiaries and affliates.

2.7 "Available CAP Supply" shall mean for any given Year all Fourth Priority Water

available for delivery through the CAP System, Water available from CAP dams and

reservoirs other than Modified Roosevclt Dam, and return flows captured by the

Secretary for CAP use.

2.8 "A WSA" shalll1ean the Arizona Water Settlements Act, P.1. 108-451, 118 Stat.

3478 (2004).

2.9 "Buckeye Irrigation Company" shall mean the corporation of that name organized

under the laws of the Arizona Territory in 1907.
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Dated as a/November 1,2012

2.10 "Buckeye Water Conservation and Drainage District" shall mean the entity of that

name that is a political subdivision of the State and an in-igation district with the power of

drainage organized under the laws of the State.

2.11 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the

Colorado River Basin Project Act (43 U.S.c. §1521 et seq.).

2.12 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

2.13 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that teiID is used in the CAP Repayment Stipulation, with the United

States for delivery of water through the CAP System.

2.14 "CAP Fixed OM&R Charge" shall mean 'Fixed OM&R Charge' as that term is

defined in the CAP Repaymcnt Stipulation.

2.15 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priOlity under the CAP Repayment Contract.

2.16 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

2.17 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non- Indian agricultural

priority water.
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Dated as of November 1,2012

2.18 "CAP Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance and replacement of the CAP System.

CA WCD is the CAP Operating Agency at the time of execution of this Agreement.

2.19 "CAP Pumping Energy Charge" shall mean the 'Pumping Energy Charge' as that

term is defined in the CAP Repayment Stipulation.

2.20 "CAP Pumping Energy Costs" shall mean 'Pumping Energy Costs' as that term is

defined in the CAP Repayment Stipulation.

2.21 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and CA WCD for Delivery of Water and Repayment of Costs of the CAP,

numbered L4-06-W-245 (Amendment No.1), and dated December 1, 1988; and (2) any

amendment to, or revision of, that contract.

2.22 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on

November 21,2007, in the United States District Court for the District of Arzona in the

consolidated civil action styled Central Arizona Water Conservation District v. United

States, et a!., and numbered CIV 95-625-TUC-WDB (EHC) and crv 95-1 nO-PHX-

EHC.

2.23 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water

Conservation District for the delivery of water through the CAP System.
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Dated as of November 1,2012

2.24 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long term subcontract, as that term is used in the CAP Repayment Stipulation, with the

United States and the Central Arizona Water Conservation District for the delivery of

water through the CAP System.

2.25 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the Hayden-

Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D);

and (F) any extension of, addition to, or replacement for a feature described in any of (A)

through (E).

2.26 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

2.27 "CAWCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment

Contract.

2.28 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

2.29 "CSIF" shall mean the "CAP/SRP Interconnection Facility" that connects the

Hayden-Rhodes Aqueduct of the CAP System to SRP's Water delivery system.

2.30 "Depletion" or "Deplete" shall mean the amount of Water Diverted less retum

flows to the Salt River or Little Colorado River Watershed from which it was Diverted.
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Dated as of November 1,2012

2.31 "Diversion" shall mean the act of Diverting.

2.32 "Divert" or "Diveiting" shall mean to receive, withdraw or develop and produce

or capture Groundwater, Surface Water, CAP Water or Effuent by means of a ditch,

canal, flume, bypass, pipeline, pit, collection or infiltration gallery, conduit, well, pump,

tumout, dam, or other mechanical device or any other human act.

2.33 "Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall not

become Effuent solely as a result of having been used for hydropower generation on the

Reservation.

2.34 "Enforceability Date" shall mean the date described in Section 309(d)(l) ofthe

Act.

2.35 "Excess CAP Water" shall mean 'Excess Water' as that tenn is defined in the

CAP Repayment Stipulation.

2.36 "Excess CAP Water Contract" shall mean a contract between any person or entity

and CA WCD for the delivery of Excess CAP Water.

2.37 "Excess CAP Water Contractor" or "Excess CAP Water Contractors" shall mean

one or more persons or entities having an Excess CAP Water Contract.

2.38 "Exhibit" shall mean an exhibit to this Agreement as set forth in Paragraph 3.0.
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2.39 "Fourth Priority Water" shall mean Colorado River water available for delivery

within the State of Arizona for satisfaction of entitlements: (1) pursuant to contracts,

Secretarial reservations, perfected rights, and other arrangements between the United

States and water users in the State entered into or established subsequent to September

30, 1968, for use on Federal, State, or privately owned lands in the State (for a total

quantity not to exceed 164,652 acre-feet of diversions annually); and (2) after first

providing for the delivery of water under 43 U.S.C. § 1 524(e), pursuant to the CAP

Repayment Contract for the delivery of Colorado River water for the CAP including use

of Colorado River water on Indian lands.

2.40 "Gila River Adjudication Court" shall mean the Superior Court of the State of

Arizona in and for the County of Maricopa exercising jurisdiction over the Gila River

Adjudication Proceedings.

2.41 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In re the

General Adjudication of All Rights To Use Water In The Gila River System and Source,

W-l (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

2.42 "Groundwater" shall mean all Water beneath the surface of the Earth other than

Surface Water.

2.43 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley IiTigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among
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CA WCD, Harquahala Valley lITigation District and the United States, and convei1ed to

CAP Indian Priority Water pursuant to the Fort McDowell Indian Community Water

Rights Settlement Act of 1990, P.L. 101-628 Title IV, 104 Stat. 4468, 4480.

2.44 "Injury to Water Rights" shall mean an interference with, diminution of, or

deprivation of, a Water Right under Federal, State or other law. The term "Injury to

Water Rights" includes a change in the Groundwater table and any effect of such a

change. The term "Injury to Water Rights" does not include any injury to water quality.

2.45 "Large Reservoir" shall mean a Water storage reservoir located entirely on the

Reservation with an Active Conservation Capacity exceeding 2,000 acre-feet.

2.46 "Lease Agreement" -

2.46.1 "CA WCD Lease Agreement" shall mean the agreement entered into among the

WMAT, the Secretary and CAWCD pursuant to Paragraph 10.0, the form of which is

attached as Exhibit 10.2.1.

2.46.2 "City Lease Agreement" shall mean one or more of those agreements entered into

among the WMAT, the Secretary, and one or more ofthe Cities pursuant to Paragraph

10.0, the forms of which are attached as Exhibits 1O.1.lA through 10.1.lH.

2.47 "Leased Water" shall mean the WMAT CAP Water that is leased to a City

pursuant to a City Lease Agreement or CA WCD pursuant to the CA WCD Lease

Agreement.

2.48 "Leasing Cities" for purposes of Paragraph 10.0 shall mean the Cities of

Avondale, Chandler, Gilbert, Glendale, Mesa, Peoria, Phoenix, and Tempe.
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2.49 "Little Colorado River Adjudication Court" shall mean the Superior Court of the

State of Arizona in and for the County of Apache exercising jurisdiction over the Little

Colorado River Adjudication Proceedings.

2.50 "Little Colorado River Adjudication Proceedings" shall mean that action pending

in the Superior Court of the State of Arizona in and for the County of Apache styled In re

the General Adjudication of All Rights to Use Water in the Little Colorado River System

and Source, CIV No. 6417.

2.51 "Little Colorado River Watershed" shall mean all lands located within the Surface

Water drainage of the Little Colorado River and its tributaries within the State of

Arzona.

2.52 "M&I Use" or "M&I Uses" shall mean the Diversion of Water for domestic,

residential, municipal, industrial, and commercial uses, which are served by a municipal

water delivery system.

2.53 "Maximum Annual Depletion Amount" shall mean the maximum amount of

Water depleted per Year as set forth in Paragraph 4.0 and Subparagraphs 5.1, 5.2, and

5.3.

2.54 "Maximum Annual Diversion Amount" shall mean the maximum amount of

Water Diveited per Year as set forth in Paragraph 4.0 and Subparagraphs 5.1, 5.2, and

5.3.
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2.55 "Member" or "Members" shall mean any person or persons duly enrolled as

members of the White Mountain Apache Tribe.

2.56 "Net SRP Reservoir Storage" shall mean that amount of Water physically stored

in SRP Reservoirs on May 1 of each year less water storage credits calculated by SRP for

Water stored for the United States on behalf of the San Carlos Apache Tribe and the

Bureau of Reclamation, the Salt River Pima-Maiicopa Indian Community, the Fort

McDowell Mohave-Apache Indian Community, the Gila River Indian Community,

RWCD, the Buckeye Irigation Company, the Buckeye Water Conservation and Drainage

District, the City of Phoenix, the City of Tempe, the City of Scottsdale, the City of Mesa,

the City of Glendale, and the City of Chandler. The storage credits referenced in the

preceding sentence shall be those credits provided under the terms and conditions of

judgments and agreements with the entities specified above as those judgments and

agreements exist on January 1, 2008. The amount of Water physically stored in SRP

Reservoirs used to perform the calculations of Net SRP Reservoir Storage pursuant to

this Agreement shall not exceed SRP's storage rights, as determined in the Gila River

Adjudication, for SRP Reservoirs.

2.57 "Off-Reservation Trust Land" shall mean land; (1) located outside the exterior

boundaries of the Reservation that is held in trust by the United States for the benefit of

the WMAT as of the Enforceability Date; and (2) depicted on the map attached as Exhibit

2.57.

2.58 "Paragraph" shall mean a numbered paragraph of this Agreement including all

Subparagraphs in such Paragraph.
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2.59 "Party" shall mean an entity represented by a signatory to this Agreement and

"Parties" shall mean more than one of such entities. The State's participation as a Party

shall be as described in Subparagraph 16.5. The United States' participation as a Party

shall be in the capacity as described in Subparagraph 2.72.

2.60 "Plan 6 Cities" shall mean the Arizona cities of Chandler, Glendale, Mesa,

Phoenix, Scottsdale, and Tempe.

2.61 "Roosevelt Water Conservation District" or "RWCD" shall mean the entity of

that name that is a political subdivision of the State and an irrigation district organized

under the laws of the State.

2.62 "Salt River Reservoir System" shall mean the four reservoirs operated by SRP on

the Salt River created by the impoundment of Water behind Stewart Mountain Dam,

Mormon Flat Dam, Horse Mesa Dam, and Modified Theodore Roosevelt Dam and any

dams that are constructed after December 31,2008, to the extent that they replace and do

not exceed then-existing storage capacity of any of those four dams.

2.63 "Salt River Watershed" shall mean all lands located within the Surface Water

drainage of the Salt River and its tributaries.

2.64 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

2.65 "SRP" shall mean the Salt River Project Agricultural Improvement and Power
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District, a political subdivision of the State, and the Salt River Valley Water Users'

Association, an Arizona Terrtorial Corporation.

2.66 "SRP Reservoirs" shall mean the Salt River Reservoir System plus the Verde

River Reservoir System.

2.67 "SRRD" shall mean the Salt River Reservoir District as defined on December 31,

2007 in Aricle iV, Section 3, of the Aricles ofIncorporation of the Salt River Valley

Water Users' Association.

2.68 "State" shall mean the State of Arizona.

2.69 "Subparagraph" shall mean a numbered subparagraph of this Agreement.

2.70 "Surface Water" shall mean all Water that is appropriable under State law. For

purposes of the definition of "Water Right" in Paragraph 12.0, the tel1TI "Surface Water"

shall also include Colorado River water.

2.71 "Total Water Lease Charge" shall mean that amount described in Subparagraph

10.1.1.2 and as described in Subparagraph 4.3 of the City Lease Agreement.

2.72 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the

term "United States" or "United States of America" is used in reference to a particular

agreement or contract, the term shall mean the United States acting in the capacity as set

forth in such agreement or contract.
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2.73 "Use" shall mean any beneficial use including instream flows, recharge,

underground storage, recovery or any other use recognized as beneficial under applicable

law.

2.74 "Verde River Reservoir System" shall mean the two reservoirs operated by SRP

on the Verde River created by the impoundment of Water behind Bartlett Dam and

Horseshoe Dam, and any dams that are constructed after December 31, 2008, to the

extent that they replace and do not exceed then-existing storage capacity of any of those

two dams.

2.75 "Water" when used without a modifying adjective shall mean Groundwater,

Surface Water, CAP Water, or Effuent.

2.76 "Water Code" shall mean that tribal ordinance to be adopted by the WMT

pursuant to Paragraph 15.0.

2.77 "Water Right" shall mean any right in or to Groundwater, Surface Water or

Effuent under Federal, State, or other law.

2.78 "White Mountain Apache Tribe" or "WMAT" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984

(commonly known as the "Indian Reorganization Act") (25 U.S.C. § 476).

2.79 "WMAT CAP Water" shall mean CAP Water to which the WMT is entitled

pursuant to the WM T CAP Water Delivery Contract.

2.80 "WMT CAP Water Delivery Contract" shall mean (A) Contract No. 08-XX-30-

. Yl he l Z.Of;;W0529 between the WMAT and the Umted States datedOVet r , a copy of

which is attached hereto as Exhibit 7.1; and (B) any amendments to that contract.
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2.81 "WMAT Reservation" or "Reservation" shall mean the land located within the

exteiior boundaries of the White Mountain Indian Reservation established by Executive

Order dated November 9, 1871, as modified by subsequent Executive Orders and Acts of

Congress: (1) known on December 8, 2010, the date of enactment of the Act, as the "F oii

Apache Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and

(2) generally depicted on the map attached as Exhibit 2.81. The depiction of 
the

Reservation on the map attached as Exhibit 2.81 shall not: (1) be used to affect any

dispute between the WMAT and the United States conceming the legal boundary of the

Reservation; or (2) constitute an admission by the WM T with regard to any dispute

between the WMA T and the United States conceming the legal boundary of the

Reservation.

2.82 "WMA T Rural Water System" shall mean the municipal, rural, and industrial

Water Diversion, storage, and delivery system described in Section 307 of the Act.

2.83 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

3.0 EXHIBITS

3.1 The following is a list of Exhibits attached to this Agreement, all of which are

incorporated herein by reference. All of the Parties have reviewed the Exhibits. Prior to

the Enforceability Date, no Paiiy shall object to the terms and conditions of any of the

Exhibits in any judicial, administrative or legislative proceedings relating to the approval

of this Agreement; provided, however, that each Exhibit shall be binding only on the
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specific Parties to such Exhibit unless expressly provided otherwise in Exhibits 12.9.6.1

or 12.9.6.2. Amendments to Exhibits shall be govemed by Subparagraph 16.4. No Party

shall have any right to object to an amendment to such an Exhibit except as provided in

Subparagraph 16.4. No Party shall have, by reason of this Agreement, any third-party

enforcement or other rights under any Exhibit to which said Pai1y is not a part, unless

otheiwise provided in the Exhibit or in Exhibits 12.9.6.1 or 12.9.6.2.

PARAGRAPH NO. - EXHIBIT NO.

2.2

DESCRIPTION

White Mountain Apache Tribe Water

Rights Quantification Act of2010,

P.L. 11 l-29l, Title II, 124 Stat.

3064, 3073 (2010)

2.57 Map Showing Off-Reservation Trust

Land

2.81 Map Showing the WMA T

Reservation

5.7.2 Graph of Maximum Storage in Large

Reservoirs

7.1 WMA T CAP Water Delivery

Contract

Standard Foim of CAP Subcontract

for M&I Use

9.4
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10.1.1A Lease Agreement among the

WMAT, the Secretary and the City

of Avondale

10.1.1B Lease Agreement among the

WMAT, the Secretary

and the City of Chandler

10.1.1C Lease Agreement among the

WMAT, the Secretaiy

and the City of Gilbeii

1O.1.1D Lease Agreement among the

WMA T, the Secretary

and the City of Glendale

1O.1.1E Lease Agreement among the

WMAT, the Secretary

and the City of Mesa 

10.1.lF Lease Agreement among the

WMT, the Secretary

and the City of Peoria

lO.1.1G Lease Agreement among the

WMAT, the Secretary
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10.1.lH

10.1.1.lA

10.1.1.1B

10.2.1

11.2

llJ.1.1.A

1 1.3. 1. 1.B

llJ.1.1.C

11.3.1.2

19
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and the City of Phoenix

Lease Agreement among the

WMAT, the Secretaiy

and the City of Tempe

Form of Voluntary Assignment and

Assumption of Leased Water

Form of Assignment and

Assumption of Leased Water

Lease Agreement among the

WMAT, the Secretary

and the CA WCD

Sample Report Required by

Subparagraph 11.2

Inventory of Stockponds

Inventory of Lakes

Inventory of Other Impoundments

Lakes, Stockponds and Other

Impoundments Diversion and

Depletion Calculation



11.3.2.3

11.3.3.2

11.3.4.2

11.3.7.2

12.1

12.2
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Irrigation Use Diversion and

Depletion Calculation

Municipal and Industiial Use

Diversion and Depletion Calculation

Arificial Snow Making Use

Depletion Calculation

Mining Use Depletion Calculation

Waiver and Release of Claims by the

Parties Other than the WMA T on

Behalf of Itself and its Members and

the United States Acting in its

Capacity as Trustee for the WMAT

and its Members

Waiver and Release of Claims for

Water Rights and Injury to Water

Rights by the WMAT, on behalf of

itself and its Members, and the

United States, acting in its capacity

as tiustee for the WMA T and its

Members



12.3

12.4

12.9.6.1

12.9.6.2

14.7.2

21
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Waiver and Release of Claims By

the WMAT, on Behalf of Itself and

its Members, Against the United

States (Except in the Capacity of

the United States as Tiustee for

Other Indian Tribes)

Waiver and Release of Claims By

the United States in All Capacities

(Except as Trustee for an Indian

Tiibe Other than the WMAT)

Against the WM T and its

Members

Form of Judgment and Decree in the

Gila River Adjudication Proceedings

Form of Judgment and Decree in the

Little Colorado River Adjudication

Proceedings

Land classifications subj ect to

RWCD credit of5.6% of water

divei1ed at Granite Reef Dam
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16.8 Water Commissioner's Report of

June 3,1977

4.0 WHITE MOUNTAIN APACHE TRIBE WATER RIGHTS

4.1 The WMAT and the United States acting in its capacity as trustee for the WMAT

shall have the following permanent quantified Water Rights to the Use of Water

on the Reservation and on Off.Reservation Trust Land:

Source Maximum Annual Maximum Anual Reference
Diversion Amount Depletion Amount

4.1.1 Surface Water and

Groundwater Diverted on the
64,000 AFY 21,800AFY As set forth in

Reservation or on Off.. Paragraphs 5.0,
6.0, and 11.0

Reservation Trust Land from

sources within the Salt River

Watershed

4.1.2 Surface Water and

Groundwater Divei1ed on the 7,000AFY 4,000AFY As set forth in
Paragraphs 5.0,

Reservation or on Off- 6.0, and 11.0

Reservation Trust Land from

sources within the Salt River

Watershed or the Little Colorado

River Watershed
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4.1.3 Surface Water and

Groundwater Diverted on the As set forth in
Subparagraph 5.2

Reservation or on Off- 3,000 AFY 1,200 AFY and Paragraph
11.0

Reservation Trust Land from

sources within the Salt River

Watershed the first Use of which 

shall not commence until after

the Year 2100.

4.1.4 White Mountain Apache
At least 25,000 AFY As set forth in

Tribe Central Aiizona Project 25,000 AFY Paragraphs 7.0
and 11.0

Water

4.1.5 Total 99,000 AFY 52,000 AFY
Subject to

Subparagraph 4.1.4

4.2 The Water Rights of the WMAT described in this Paragraph 4.0 shall be held in

trust by the United States acting in its capacity as trustee for the WMAT and shall not be

subject to forfeiture or abandonment.

4.3 In accordance with the terms of Subparagraphs 5.1, 5.2, and 5.3 and Paragraph

11.0, the WMAT and the United States acting in its capacity as trustee for the WMAT,

collectively, shall not Divert, subject to Subparagraph 4.1.4, more than 99,000 AFY from

all available sources of Water on the Reservation or on Off-Reservation Tmst Land nor

cause the Depletion of the amount Diverted from all available sources of Water on the

Reservation or on Off-Reservation Trust Land to exceed 52,000 AFY.
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4.4 All Water Diverted or Depleted on the Reservation or on Off-Reservation Trust

Land by Members or pursuant to any agreement or authorization by the WMA T or the

United States acting in its capacity as tiustee for the WMAT shall be considered for the

purpose of this Agreement to be Diverted or Depleted by the WMA T or the United States

acting in its capacity as trustee for the WMAT.

4.5 The Water Rights of the WMA T and the United States acting in its capacity as

trustee for the WMAT as quantified in this Paragraph 4.0 may be used for any Use on the

Reservation, including any land finally determined to be part of the Reservation under

Subparagraph 4.14, or on Off-Reservation Trust Land; provided, however, that Use of

WMAT CAP Water shall be as provided in Paragraph 7.0.

4.6 Surface Water, Groundwater and Effuent purchased or acquired subsequent to

the Enforceability Date by the WMAT or the United States acting in its capacity as

trustee for the WMAT pursuant to state law from sources outside of the Reservation and

outside of Off-Reservation Trust Land shall not be subject to the quantification limits of

the WMA T's Water Rights specified in this Paragraph 4.0 or Subparagraphs 5.1,5.2 and

5.3.

4.7 Except for Use ofWMAT CAP Water as provided in Paragraph 7.0, no Water

available for Use by the WMAT or by the United States acting in its capacity as trustee

for the WMAT under this Agreement and the Act may be sold, leased, transfeiTed or used

outside the boundaries of the Reservation or Off-Reservation Trust Land other than

pursuant to an exchange.
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4.8 All land held by the United States in trst for the WMAT as Off-Reservation

Tiust Land and all land within the Reservation shall have only those Water Rights

specifically quantified in this Paragraph 4.0 for the WMAT and the United States acting

in its capacity as tiustee for the WMAT.

4.9 Except for CAP Water Diverted from the CAP System, the right of the WMAT

and the United States acting in its capacity as trustee for the WMAT to Divert the Water

Rights quantified by this Paragraph 4.0 is subject to the physical availability of such

Water on the Reservation or on the Off-Reservation Trust Land and is subject to the

WMA 1's and the United States' acting in its capacity as trustee for the WMA 1's

priorities for the Diversion of such Water Rights as set forth in Paragraph 5.5 and in the

Judgments and Decrees to be entered in the Gila River Adjudication Proceedings and the

Little Colorado River Adjudication Proceedings, copies of which are attached hereto as

Exhibits 12.9.6.1 and 12.9.6.2.

4.10 All Diversions of Water within the Reservation and on Off-Reservation Tiust

Land, together with all WMA T CAP Water used by the WMA T outside of the

Reservation and outside of Off-Reservation Trust Land, and all WMAT CAP Water

leased to others or exchanged pursuant to Paragraph 7.0, shall be counted in determining

compliance by the WMAT and the United States acting in its capacity as trstee for the

WMAT with the Maximum Anual Diversion Amounts specified in Paragraph 4.0 and

Subparagraphs 5.1,5.2 and 5.3. Diversions shall be measured or calculated as provided

in Paragraph 11.0.
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4.11 All Depletions of Water in each Year from Diversions of Water within the

Reservation and on Off-Reservation Tiust Land, together with all WMAT CAP Water

used by the WMAT outside of the Reservation and outside of Off-Reservation Trust

Land, and all WMAT CAP Water leased to others or exchanged pursuant to Paragraphs

7.0,9.0 and 10.0 shall bc counted in deteimining compliance by the WMAT and the

United States acting in its capacity as tiustee for the WMA T with the Maximum Annual

Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1,5.2 and 5.3.

Depletions shall be measured or calculated as provided in Paragraph 11.0.

4.12 Notwithstanding anything to the contrary in this Agreement, any Diversions of

Water by the WMAT or the United States acting in its capacity as trustee for the WMAT

on the Reservation and on Off-Reservation Trust Land within the Salt River Watershed

that occur when the Salt River Reservoir System is full and the amount of Water in the

Salt River Reservoir System is increasing shall not be counted in determining compliance

with the Maximum Annual Diversion Amount from the Salt River Watershed specified in

Paragraph 4.0 and Subparagraphs 5.1 and 5.2. Likewise, any Depletions of Water

Diverted under the circumstances described in the preceding sentence shall not be

counted in determining compliance with the Maximum Annual Depletion Amount from

the Salt River Watershed specified in Paragraph 4.0 and Subparagraphs 5.1 and 5.2. The

Salt River Reservoir System shall be deemed full for purposes of this Subparagraph when

the volume of Water stored in the Salt River Reservoir System is equal to the capacity of

the Salt River Reservoir System. For purposes of this Subparagraph 4.12, the capacity of

the Salt River Reservoir System shall mean the capacity of those reservoirs, including the

new conservation space in Modified Theodore Roosevelt Dam, available to store Water
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on a continuous basis for irrgation, power, municipal, industrial or other purposes. SRP

shall notify the WMAT and the United States acting in its capacity as trustee for the

WMAT of an impending spill as soon as practicable and notify them of the date the spil

ends.

4.13 In the event the Maximum Anual Diversion Amounts or the Maximum Anual

Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3 are

exceeded in any Year by the WMAT or the United States acting in its capacity as trustee

for the WMAT, then the Maximum Anual Diversion Amounts or the Maximum Annual

Depletion Amounts, as applicable, shall be reduced by the amount of any such

exceedance for such Water source in the following Year.

4.14 Except as provided in Subparagraph 4.6, all Uses of Water on land outside ofthe

Reservation, if and when that land is subsequently and finally determned to be part of the

Reservation through resolution of any dispute between the WM T and the United States

over the location of thc Rescrvation boundary, and any fee land within the Reservation

placed into trst and made part of the Reservation, shall be subject to the Maximum

Anual Diversion Amounts and the Maximum Anual Depletion Amounts specified in

Paragraph 4.0 and Subparagraphs 5.1,5.2, and 5.3.

5.0 SURFACE WATER

5.1 The WMAT and the United States acting in its capacity as trustee for the WMAT

shall have the permanent right to Divert for Use on the Reservation and on Off-

Reservation Trust Land the Maximum Annual Diversion Amount of 71 ,000 AFY from
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all sources of Surface Water on the Reservation and on Off-Reservation Tmst Land

within the Salt River Watershed, provided that the Maximum Annual Depletion Amount

of all such Diversions shall not exceed 25,800 AFY. Up to 7,000 AFY of the 71,000

AFY Maximum Annual Diversion Amount and up to 4,000 AFY of the 25,800 AFY

Maximum Annual Depletion Amount specified in the preceding sentence may be

Diverted and Depleted from sources of Water within the Little Colorado River

Watershed.

5.2 Commencing after the Year 2100, the WMAT and the United States acting in its

capacity as tmstee for the WMA T also shall have the additional permanent right to Divert

for Use 011 the Reservation and on Off-Reservation Trust Land the additional Maximum

Anual Diversion Amount of3,000 AFY from all sources of Surface Water on the

Reservation and on Off-Reservation Trust Land within the Salt River Watershed,

provided the additional Maximum Annual Depletion Amount of all of such Diversions

does not exceed 1,200 AFY.

5.3 In addition to the quantities of Water set forth in Subparagraphs 5.1 and 5.2, the

WMAT and the United States acting in its capacity as trustee for the WMA T shall also

have the additional permanent right to Divert for Use on the Reservation and on Off-

Reservation Trust Land the additional Maximum Annual Diversion Amount of at least

25,000 AFY from all sources of Surface Water on the Reservation and on Off-

Reservation Trust Land within the Salt River Watershed pursuant to an exchange of

WMAT CAP Water in accordance with the terms of Paragraph 7.0, provided the
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additional Maximum Annual Depletion Amount of all of such Diversions does not

exceed 25,000 AFY.

5.4 The Maximum Annual Diversion Amounts and the Maximum Anual

Depletion Amounts described in Subparagraphs 5.1 and 5.2 shall include in each Year the

amounts of Groundwater Diverted and Depleted pursuant to Subparagraph 6.1 in that

same Year.

5.5 The prioiity date for the administration of the Water Rights of the WMAT and the

United States acting in its capacity as trstee for the \VMAT described in Subparagraphs

4.1.1,4.1.2,4.1.3,5.1,5.2, and 6.1, for Uses on the Reservation shall be November 9,

1871. The priority date for the administration of the Water Rights of the WMAT and the

United States acting in its capacity as trstee for the WMAT described in Subparagraphs

4.1.1, 4.1.2, 4.1.3, 5.1, 5.2, and 6.1 for Uses on Off-Reservation Trust Lands shall be

November 4, 1985. The priority for the administration of the WMA T CAP Water shall

be as specified in Subparagraphs 7.2.1 and 7.2.2. The priority date for the administration

of the Water Rights of the WMAT and the United States acting in its capacity as trustee

for the WMA T for lands finally determined to be part of the Reservation through

resolutions of any dispute between the WMAT and the United States over the location of

the Reservation boundary shall be November 9, 1871.

5.6 All Diversions and Depletions associated with the operation of the White

Mountain Apache Tribe Rural Water System, authorized under Section 307 of the Act,

shall be subject to the terms of this Agreement.
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5.7 RESERVOIRS OTHER THAN MINER FLAT

5.7.1 The United States acting in its capacity as trustee for the WMAT has asserted

claims to Water in the Gila River Adjudication Proceedings from the Salt River

Watershed. These claims contemplate construction of reservoirs along the White

River, Black River, CaiTIzo Creek, Bonito Creek and Salt River. Except for the

White Mountain Apache Tribe Rural Water System as authorized in Section 307

of the Act, this Agreement does not authorize the construction of any such

reservoir. Except as provided in this Subparagraph 5.7.1, prior to the construction

of any reservoir having a capacity of greater than 2,000 acre-feet, the WMAT and

the Secretary shall execute a separate agreement with SRP regarding the operation

of any such new reservoir. No such separate agreement shall be required for

Large Reservoirs, Miner Flat Dam and Reservoir, and one Large Reservoir on the

Whte River below Miner Flat Dam with an Active Conservation Capacity not

exceeding 10,000 acre-feet.

5.7.2 Except as provided in Subparagraph 5.7.3, if the combined aggregate amount of

Water stored in Large Reservoirs on May 1 of each Year is greater than the

percentage of Active Conservation Capacity shown by the point of intersect of the

line on Exhibit 5.7.2 relative to Net SRP Reservoir Storage on May 1 of each

Year, the Water in storage in such Large Reservoirs in excess of the percentage of

Active Conservation Capacity at the point of intersect on Exhibit 5.7.2 shall be

either:
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5.7.2.1 Released by the WMAT or the United States acting in its capacity as trustee

for the WMAT from one or more of the Large Reservoirs no later than July 1 of

such Year to flow off of the Reservation, or

5.7.2.2 Deducted from any existing long term storage credits the WMAT may

possess on May 1 of such Year as the result of the rechargc and storage of CAP

Water, provided that such credits are transfeiTed to SRP by June 1 of such Year

and the WMA T or the United States acting in its capacity as tiustee for the

WMA T pays for the costs and charges associated with such transfer including the

cost of recovery of such stored CAP Water, or

5.7.2.3 Reduced to the requisite percentage of Active Conservation Capacity through

a combination of releases pursuant to Subparagraph 5.7.2.1 and deductions of

existing long term storage credits pursuant to Subparagraph 5.7.2.2.

5.7.3 One Large Reservoir on the Whte River with an Active Conservation Capacity

not exceeding 10,000 acre-feet and Miner Flat Dam and Reservoir located on the

north fork of the White River with a capacity of not more than 9,000 acre-feet

shall be exempt from the requirements of Subparagraph 5.7.2.

5.7.4 The WMAT may exchange CAP Water for the purpose of storage in reservoirs

located on the Reservation. For purposes of the calculation in Subparagraph

5.7.2, the amount of CAP Water exchanged with SRP or others and stored within

Large Reservoirs on the Reservation shall not be included within the combined

aggregate amount of Water stored in Large Reservoirs on May 1 of each Year.
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Any exchange of WMA T CAP Water shall be in accordance with the teims of

Paragraph 7.0.

5.7.5 The evaporation losses associated with the storage of Water by the WMAT or the

United States acting in its capacity as trustee for the WMAT in any reservoir,

calculated as provided in Subparagraph 11.3.1.2 and Exhibit 11.3.1.2, shall be

considered Diversions and Depletions by the WMAT and the United States acting

in its capacity as trustee for the WMA T for purposes of this Agreement and shall

be deducted from the Maximum Anual Diversion Amount and the Maximum

Anual Depletion Amount.

5.7.6 In the event the WMAT or the United States acting in its capacity as tiustee for

the WMAT fail to release by July 2 the requisite amount of Water as required by

Subparagraph 5.7.2, then by June 1 of the following Year the WMA T or the

United States on their behalf shall release from storage the amount of Water

which otherwise would have been required to be released from storage the prior

Year pursuant to Subparagraph 5.7.2, in addition to any Water required to be

released for the current Year.

6.0 GROUNDWATER

6.1 The WMAT and the United States acting in its capacity as trustee for the WMAT

shall have the permanent right to Divei1 Groundwater from any location within the

Reservation, including any land finally deteimined to be part of the Reservation under

Subparagraph 4.14, and on Off-Reservation Trust Land, subject to the Maximum Anual

Diversion Amounts and the Maximum Anual Depletion Amounts specified in Paragraph
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4.0 and Subparagraphs 5.1 and 5.2. This Agreement does not prevent the WMAT from

transporting onto the Reservation, Groundwater obtained from Off-Reservation Tiust

Land pumping activities.

7.0 CAP WATER

7.1 Pursuant to Section 306 of the Act, and in accordance with Section 104 (d) (1) of

the A WSA, the Secretary shall execute the WMAT CAP Water Delivery Contract, a copy

of which is attached hereto as Exhibit 7.1.

7.2 Pursuant to Sections 305 and 306 of the Act, the Secretary shall deliver to

WMAT, directly or through an exchange with an individual or entity acceptable to the

WMAT and the Secretary, upon the terms and conditions set forth in the WMAT CAP

Water Delivery Contract, the following described CAP Water, which is also referenced in

Subparagraph 4.1.4:

7.2.1 23,782 AFY of CAP NIA Priority Water that was previously allocated to non-

Indian agricultural entities, that was retained by the Secretary for reallocation to

Arizona Indian tribes pursuant to Section 104 (a) (1) (A) (iii) of the AWSA, and

reallocated by the Secretary to the WMAT pursuant to Section 305(b)(1)(A) of

the Act.

7.2.2 1,218 AFY of HVID CAP Water reallocated by the Secretary to the WMAT

pursuant to Section 305(b)(1)(B) of the Act.
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7.3 Pursuant to Section 306(b)(l) of the Act, the WMAT CAP Water Delivery

Contract shall be for peimanent service, as that term is used in Section 5 of the Boulder

Canyon Project Act of 1928, 43 U.S.C. § 6l7d, and shall be without limit as to term.

7.4 Pursuant to Section 306(a)(l)(A) of the Act and Paragraph 9.0, the WMAT may,

on approval of the Secretary, enter into contracts or options to lease, contracts to

exchange, or options to exchange WMA T CAP Water within Maricopa, Pinal, Pima and

Yavapai counties, Aiizona, providing for the temporary delivery to any individual or

entity of any portion of the WMA T CAP Water. The term of a contract or option to lease

shall not be longer than one hundred (100) years. A contract or option to exchange shall

be for the term provided for in the contract or option. A lease or option to lease

providing for the temporary delivery of WMA T CAP Water shall require the lessee to

pay to the CAP Operating Agency all CAP Fixed OM&R Charges and all CAP Pumping

Energy Charges associated with the leased water. The WMAT may, with the approval of

the Secretary, renegotiate any lease at any time during the term of that lease, subject to

the condition that the term of the renegotiated lease shall not exceed one hundred (100)

years. No poiiion of the WMAT's CAP Water may be permanently alienated.

7.5 Exchanges of the WMAT CAP Water for Water from the Salt River Watershed

upstream of Modified Roosevelt Dam shall be subject to the terms and conditions of one

or more agreements to be negotiated among the WMAT, the United States, SRP, Plan 6

Cities, and any other necessary parties. Upon the WMA T's request, SRP, the Plan 6

Cities, and any other necessary paiiies will negotiate the terms of an exchange agreement

with the WMAT. SRP and the Plan 6 Cities will not unreasonably withhold agreement to
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such an exchange. In accordance with Section 306(a)(l)(A) of the Act, any such

exchange agreement shall be subject to the approval of the Secretaiy. SRP shall accept

delivery ofWMAT CAP Water from WMAT in exchange for Diversions of Water from

the Salt River Watershed by WMAT, pursuant to an exchange agreement to be negotiated

between WMAT and SRP, unless SRP cannot receive or beneficially use the WMAT

CAP Water. SRP and the Plan 6 Cities agree that they wil not charge the WMAT for

losses associated with foregone hydropower generation on the Salt River for exchanges

of CAP Water between the WMA T and SRP for Water Uses on the Reservation by the

WMAT.

7.6 No WMAT CAP Water may be leased, exchanged, forbome or otherwise

transferred in any way by the WMAT for Use directly or indirectly outside of the State of

Arizona.

7.7 Pursuant to Section 306(a)(3)(A) of the Act, the WMAT, and not the United

States in any capacity, shall be entitled to all consideration due to the WMA T under any

contract or option to lease or exchange WMA T CAP Water entered into by the WMA T.

The United States in any capacity shall have no trust obligation or other obligation to

monitor, administer or account for, in any manner: (1) any funds received by the WMAT

as consideration under a contract or option to lease or exchange WM T CAP Water; or

(2) the expenditure of those funds.

7.8 Pursuant to Sections 306(a)(4)(A) and (B) of the Act, all WMAT CAP Water

shall be delivered through the CAP System; and if the delivery capacity of the CAP

System is significantly reduced or anticipated to be significantly reduced for an extended
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period of time, the WMA T shall have the same CAP delivery rights as a CAP Contractor

or CAP Subcontractor that is allowed to take delivery of Water other than through the

CAP System.

7.9 Pursuant to Section 306(a)(5) of the Act, the WMAT may use WMAT CAP

Water on or off the Reservation for any purpose but all such Uses shall be considered

Diversions and Depletions under Paragraph 4.0 and Subparagraph 5.3 and accounted as

provided for in Paragraph 11.0.

7.10 The charges for delivery ofWMAT CAP Water pursuant to the WMAT CAP

Water Delivery Contract shall be calculated in accordance with the CAP Repayment

Stipulation.

7.11 PAYMENT OF CAP WATER DELIVERY CHARGES

7.11.1 Pursuant to Section 305(d) of the Act, for the purpose of determining the

allocation and repayment of costs of any stage of the CAP constrcted after

November 21,2007, the costs associated with the delivery ofWMAT CAP Water,

whether such Water is delivered for Use by the WMA T or in accordance with any

assignment, exchange, lease, option to lease, or other agreement for the temporary

disposition ofWMAT CAP Water entered into by the WMAT, shall be (1) non-

reimbursable and (2) excluded from the repayment obligation of the CAWCD.

7.11.2 Pursuant to Sections 305(c) and 306(a)(8) of the Act, no CAP Water service

capital charges shall be due or payable for WMA T CAP Water, whether such
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Water is delivered for Use by the WMAT or pursuant to a contract or option to

lease or exchange WMAT CAP Water entered into by the W:MAT.

7.11.3 Pursuant to Section 306(a)(l)(A)(iii) of the Act, any lease or option to lease

providing for the temporary delivery to others of any WMA T CAP Water shall

require the lessee to pay the CAP Operating Agency all CAP Fixed OM&R

Charges and all CAP Pumping Energy Charges associated with the delivery of the

leased water. Neither the WMAT nor the United States in any capacity shall be

responsible for the payment of any charges for the delivery of WMA T CAP

Water leased to others.

7.11.4 The CAP Operating Agency shall be paid the CAP Fixed OM&R Charges

associated with the delivery of all WMA T CAP Water. Pursuant to Section

306(a)(6) ofthe Act, as authorized by 43 U.S.C. §1543(f)(2)(A), as amended, to

the extent that funds are available in the Lower Colorado River Basin

Development Fund established by subsection (a) of that section, the Secretary

shall pay to the CAP Operating Agency the CAP Fixed OM&R Charges

associated with the delivery ofWMAT CAP Water, and to the extent that funds

are not available from the Lower Colorado River Basin Development Fund, such

charges shall be paid by the WMAT. CAP Fixed OM&R Charges associated with

the delivery ofWMAT CAP Water leased to others shall be paid as provided in

Subparagraph 7.1 1.3.

7.11.5 The WMAT shall pay the CAP Operating Agency all CAP Pumping Energy

Charges associated with the delivery ofWMAT CAP Water, except for WMAT
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CAP Water leased to others. Notwithstanding the preceding sentence, other

persons or entities with whom the WM T may exchange WMA T CAP Water

may agree with the WMA T to pay the CAP Operating Agency the CAP Pumping

Energy Charges associated with the delivery of WMAT CAP Water pursuant to

such exchange. CAP Pumping Energy Charges associated with the delivery of

WMAT CAP Water leased to others shall be paid as provided in Subparagraph

7.11.3.

7.12 The CAP Operating Agency shall have no responsibility to deliver any WMAT

CAP Water for which CAP Fixed OM&R Charges and CAP Pumping Energy Charges

have not been paid in advance. The charges for deli very of WMA T CAP Water shall be

calculated in accordance with the CAP Repayment Stipulation.

7.13 The WMAT shall schedule delivery ofWMAT CAP Water in accordance with

the WMAT CAP Water Delivery Contract.

7.14 The WMAT shall be entitled to enter into contracts for Excess CAP Water as

provided in the CAP Repayment Stipulation. The WMAT may use such Excess CAP

Water on or off the Reservation for any purpose and such Use does not constitute a

Diversion or Depletion for purposes of Paragraph 4.0.

7.15 Nothing in this Agreement limits the right of the WMAT to enter into an

agreement with the Arizona Water Bankng Authority (or any successor entity)

established by section 45-2421 of the Arizona Revised Statutes in accordance with State

law.

38



Dated as of November 1,2012

7.16 DELIVERY OF CAP WATER IN TIMES OF SHORTAGE

7.16.1 CAP NIA PRIORITY WATER. If, in any Year, the Available CAP Supply is

insufficient to meet all demands under CAP Contracts or CAP Subcontracts for

the delivery of CAP NIA Prioiity Water, then the Secretary and the CAP

Operating Agency shall pro-rate the CAP NIA Priority Water among the CAP

Contractors and CAP Subcontractors holding such entitlements on the basis of the

quantity of CAP NIA Prioiity Water used by each such CAP Contractor or CAP

Subcontractor in the last Year in which the Available CAP Supply was suffcient

to fill all orders for CAP NIA Priority Water. The Secretary shall determine the

quantity of CAP NIA Priority Water used by the Gila River Indian Community

and the Tohono O'odham Nation in the last Year in which the Available CAP

Supply was sufficient to fill all orders for CAP NIA Priority Water, in a manner

consistent with the settlement agreements with these tribes.

7.16.2 HVID CAP WATER. HVID CAP Water has the priority of CAP Indian Priority

Water. If a time of shortage exists, as described in the WMA T CAP Water

Delivery Contract, the amount of HVID CAP Water available to the WMA T in

such Year shall be computed in accordance with subsection 5.8 of the WMAT

CAP Water Delivery Contract.

7.17 FIRMING OF WMAT CAP WATER

7.17.1 The United States shall firm three thousand seven hundred fifty (3,750) AFYof

WMA T CAP NIA Priority Water for the benefit of WMAT for the one hundred

(100) Year peiiod beginning on January 1, 2008, with priority equivalent to CAP
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M&I Piiority Water, as provided in Sections 105(a) and 105(b)(1)(B) of the

A WSA and Section 305(b)(1 )(A)(i) of the Act, to be delivered in the same

manner as water with a municipal and industrial deliveiy priority in the Central

Arizona Project system is delivered durng water sh0l1ages.

7.17.2 The State shall firm three thousand seven hundred fifty (3,750) AFY ofWMAT

CAP NIA Priority Water for the benefit of WMA T for the one hundred Year

period beginning on Januaiy 1, 2008, with priority equivalent to CAP M&I

Priority Water, as provided in Sections i 05( a) and 1 05(b )(2)(B) of the A WSA and

Section 305(b)(1)(A)(ii) of the Act and in accordance with the terms of the

Agreement between the Secretary of the Interior and the State of Arizona for the

Firming of Central Arizona Project Indian Water, dated November 15, 2007, to be

delivered in the same manner as water with a municipal and industrial delivery

priority in the Central Arizona Project system is delivered during water shortages.

7.17.3 The United States' and the State of Arizona's obligation under Subparagraphs

7.17.1 and 7.17.2, respectively, to provide water to firm certain amounts of

WMAT CAP NIA Priority Water to be delivered under this Agreement, under the

WMAT CAP Water Delivery Contract, or under any leases or exchanges entered

into under this Agreement or the WM T CAP Water Delivery Contract does not

extend beyond December 31, 2107; provided, however, that neither the United

States nor the State of Arizona is prohibited by this Subparagraph 7.17.3 from

providing water to fiim any deliveries ofWMAT CAP NIA Priority Water

beyond December 3 i, 2107, if, subject to the enactment of any necessary

additional statutory authorization, either agrees to do so in any future agreements.
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7.18 Pursuant to Section 306(a)(7) of the Act, the Secretary waives the right of the

Secretary to capture all Retum Flow from WMAT CAP Water delivered to the WMAT

through an exchange with SRP or any other individual or entity acceptable to the WMA T

and the Secretary, flowing from the exterior boundaries of the WMA T Reservation.

WMA T may recapture and reuse Retum Flow within the WMAT Reservation. Return

Flow for purposes of this Subparagraph 7.18 shall mean all waste water, seepage, and

Groundwater which originates or results from WMAT CAP Water delivered to the

WMAT through an exchange with SRP or any other individual or entity acceptable to the

WMAT and the Secretaiy.

8.0 ALLOCATION OF WMAT DEPLETIONS OF WATER FROM THE SALT
RIVER WATERSHED

8.1 For each Year following the Year in which the Enforceability Date occurs,

fourteen and eighty-one one hundredths (14.81) percent of the actual Annual Depletion

Amount from all sources of Water Diveited on the Reservation and on Off-Reservation

Trust Land within the Salt River Watershed, other than Depletions resulting from the

exchange of WMA T CAP Water, calculated as provided in Paragraph 11.0, shall be

allocated to RWCD up to a maximum of 4,000 AFY.

8.1.1 RWCD hereby authorizes SRP to transfer to SRP on an annual basis from the

credits acciuing to RWCD under RWCD's entitlement, as defined in

Subparagraph 14.7, the number of credits on an acre-foot-for-acre-foot basis equal

to fourteen and eighty-one one hundredths (14.81) percent of the total number of

acre- feet of Water Depleted during the prior Year by WMAT Diversions on the
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Reservation and on Off-Reservation Tiust Land within the Salt River Watershed,

other than Depletions resulting from the exchange ofWMAT CAP Water.

8.1.2 RWCD credits shall be considered acciued for the purposes of Subparagraph 8. 1

at the time the credits are eamed by RW CD under Subparagraph 14.7, regardless

of when the credits are added to RWCD's water account by SRP. In the event

RWCD has insufficient credits in its water account with SRP to fully off-set its

share of the WM T Depletions in any Year, the R WCD credit deficit shall be

caiTIed forward by SRP to the next Year in which RWCD has sufficient credits in

its water account with SRP to reduce or eliminate the deficit, as applicable.

8.2 RWCD.s direction for the transfer of water credits to SRP pursuant to the terms of

Subparagraph 8.1 shall be binding upon its successors and assigns. Should any other

entity succeed to all ofRWCD's entitlement, it shall assume RWCD's rights and

obligations to SRP under Subparagraph 8. l.

8.3 Neither the WMAT nor SRP shall be charged any fees by RWCD for the

performance of the obligations of Subparagraph 8. l.

9.0 TERMS AND CONDITIONS OF FUTURE WMA T CAP WATER LEASE
AGREEMENTS

9.1 The WMAT may enter into leases ofWMAT CAP Water as provided in

Subparagraph 7.4. Such leases shall conform to the provisions of Paragraph 9.0.

9.2 The lessee shall pay all CAP Fixed OM&R Charges and all CAP Pumping Energy

Charges to the CAP Operating Agency for the leased WMA T CAP Water.
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9.3 The Secretary or the CAP Operating Agency shall deliver the leased WMT CAP

Water to the lessee as further provided herein. Neither the Secretary nor the CAP

Operating Agency shall be obligated to make deliveries to such lessee if, in the judgment

of the Secretary or the CAP Operating Agency, such deliveries would limit deliveries of

CAP Water to other CAP Contractors, including the WMAT, or CAP Subcontractors to a

degree greater than would direct deliveries to the WMAT at the CSIF.

9.4 Subject to the provisions of the lease, the Secretary or the CAP Operating Agency

shall deliver WMA T CAP Water to the lessee in accordance with water delivery

schedules provided by the lessee to the Secretary or the CAP Operating Agency. The

lease shall include water ordering procedures equivalent to those contained in Aricle 4.4

of the standard form of CAP Subcontract for M&I Use, a copy of which is attached

hereto as Exhibit 9.4.

9.5 In no event shall the Secretary or the CAP Operating Agency be required to deliver

to the lessee from the CAP System in anyone (1) month a total amount ofWMT CAP

Water greater than eleven percent (11.0%) of the lessee's maximum annual entitlement

under the lease; provided however, that that Secretary or the CAP Operating Agency may

deliver a greater percentage in any month if such increased delivery is compatible with

thc overall delivery of CAP Water to othcr CAP Contractors, CAP Subcontractors and

Excess CAP Water Contractors as determined by the Secretary and the CAP Operating

Agency if the lessee agrees to accept such increased deliveries.
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9.6 WMAT CAP Water to be delivered to the lessee pursuant to the lease shall be

delivered at such tumouts on the CAP System as are agreed by the Secretary, the CAP

Operating Agency and the lessee.

9.7 Except as provided in Subparagraph 10.1.1.1, the lessee may not transfer, assign

or sublease its leased WMAT CAP Water.

9.8 The lease shall impose upon the lessee terms and conditions equivalent to those

contained in Subai1icles 4.3(a), 4.3(b), 4.3(c), 4.5(b), 4.5(c), and 4.5(d), and Aricles 4.6,

4.10 and 6.9 of Exhibit 9.4. Although Exhibit 9.4 is the standard form of CAP

Subcontract for M&I Use, nothing in this Agreement is intended to preclude leases of

WMA T CAP Water for Irrigation Use.

9.9 The Leased Water shall always be deemed to be held in trust for the benefit of the

WMAT to which the lessee has acquired only a leasehold interest for the teill of the

lease.

10.0 WMAT CAP WATER LEASE AGREEMENTS

10.1 CITIES' CAP WATER LEASE AGREEMENTS

10.1.1 Beginning thirty (30) days after the Enforceability Date, the WMAT shall lease to

any or all of the Cities, and the Cities shall lease from the WMA T for a

continuous teill of one hundred (100) years: (1) one thousand two hundred

eighteen (1,218) acre-feet per year of HVID CAP Water reallocated to the

WMAT pursuant to Subparagraph 7.2.2; (2) seven thousand five hundred (7,500)
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acre- feet per year of CAP NIA Priority Water reallocated to the WMAT pursuant

to Subparagraph 7.2.1 and that has been firmed pursuant to Subparagraph 7.17;

and (3) thirteen thousand seven hundred eighty-two (13,782) acre-feet of CAP

NIA Priority Water per year that was reallocated to the WMAT pursuant to

Subparagraph 7.2.1, and which is not firmed pursuant to Subparagraph 7.17. The

terms and conditions of the WMAT leases to the Cities referenced herein shall be

in accordance with the City Lease Agreements attached as Exhibits 10.1.IA

through 10, l.lH.

10.1.1.1 The Leasing Cities, the City of Scottsdale, and CA WCD may assume a City

Lease Agreement in accordance with the terms of the assignment and assumption

agreements attached as Exhibits 10 .1.1.1 A and 10 .1.1.1 B. The City Lease

Agreements shall bind the Cities to those provisions of each City's CAP

Subcontract that are enumerated in the City Lease Agreement. The City Lease

Agreements shall not obligate either the Cities or the WMA T to pay CAP capital

repayment charges or any other charges, payments or fees, except as specifically

provided in the City Lease Agreements. The Cities shall pay all CAP Fixed

OM&R Charges and all CAP Pumping Energy Charges to the CAP Operating

Agency in accordance with the terms of the City Lease Agreements.

10.1.1.2 Each of the Cities that elects to lease WMAT CAP Water in accordance

with this Subparagraph 10.1 shall pay its Total Water Lease Charge amount to the

WMAT pursuant to the terms and conditions of Paragraph 4.0 of the City Lease

Agreements.
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10.1.2 The WMAT shall direct the Secretary to deliver the Leased Water in accordance

with each City Lease Agreement.

10.1.3 The following shall occur if the WMAT, the State or a City imposes a tax on: (1)

a City Lease Agreement or transactions or operations undertaken pursuant to a

City Lease Agreement; (2) WMAT CAP Water; (3) the value of the Leased

Water; or (4) the transportation of the Leased Water:

10.1.3.1 If the WMAT imposes such a tax on a City and such tax is lawfully owed by

that City, that amount shall be paid by the WMA T to that City not less than thirty

(30) days prior to the date that such tax amount is to be paid by that City to the

WMAT;

10.1.3.2 If the State imposes such a tax on the WMAT and such tax is lawfully owed

by the WMAT, that amount shall be paid by the Cities to the WMAT in

proportion to the amount ofWMAT CAP Water each City has leased not less than

thirt (30) days prior to the date that such tax amount is to be paid by the WMA T

to the State; and

10.1.3.3 If a City imposes such a tax on the WMA T and such tax is lawfully owed by

the WMA T, that amount shall be paid by that City to the WMA T not less than

thii1y (30) days prior to the date that such tax amount is to be paid by the WMAT

to that City.

10.1.4 The quantity ofWMAT CAP Water initially made available for lease to each of

the Leasing Cities is as set f0l1h in the City Lease Agreements.
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10.1.5 The Leased Water shall always be deemed to be held in trst for the benefit of the

WMAT to which the Cities have acquired only a leasehold interest for the term of

the City Lease Agreements.

10.1.6 Subject to Subparagraph 16.4 of this Agreement, in the event of a conflict

between the terms of this Agreement and the teims of Exhibits 1O.1.1A through

1O.1.1H and Exhibits 1O.1.1.1A and 10.1.1.1 B, the teims of Exhibits 10.1 .1A

through 10.1.IH and Exhibits 10.I.l.IA and 10.I.l.1B shall prevail as among the

parties to such Exhibits.

10.1.7 Notwithstanding any other provision of this Agreement, no Party shall challenge

the validity or enforceability of Exhibits 1O.1.lA through 1O.1.1H or Exhibits

10.1.1.1A and 10.1.1.1B in any judicial, administrative or legislative proceeding.

10.2 CAWCD'S CAP WATER LEASE AGREEMENT

10.2.1 Beginning thirt (30) days after the Enforceability Date, the WMAT shall lease to

the CA WCD, and the CA WCD shall lease from the WMA T for a continuous term

of one hundred (100) years two thousand five hundred (2,500) acre-feet of CAP

NIA Priority Water per year that was reallocated to the WMAT pursuant to

Subparagraph 7.2.1, and which is not firmed pursuant to Subparagraph 7.17. The

teims and conditions of the WMAT lease to the CA WCD referenced herein shall

be in accordance with the CA WCD Lease Agreement attached as Exhibit 10.2.1.

10.2.2 The WMAT shall direct the Secretary to deliver the Leased Water in accordance

with the CA WCD Lease Agreement.

10.2.3 The quantity ofWMAT CAP Water initially made available for lease to CAWCD

is as set forth in the Lease Agreement.
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10.2.4 The Leased Water shall always be deemed to be held in trust for the benefit of the

WMAT to which CA WCD has acquired only a leasehold interest for the term of

the CA WCD Lease Agreement.

10.2.5 Subject to Subparagraph 16.4 of this Agreement, in the event of a conflict

between the terms of this Agreement and the terms of Exhibit 10.2.1, the terms of

Exhibit 10.2.1 shall prevail as among the parties to the Exhibit.

10.2.6 Notwithstanding any other provision of this Agreement, no Party shall challenge

the validity or enforceability of Exhibit 10.2.1 in any judicial, administrative or

legislative proceeding.

11.0 MEASUREMENT AND CALCULATION OF DIVERSIONS AND OF
DEPLETIONS OF WATER

11.1 DIVERSIONS

11.1.1 Except as provided in Subparagraph 11.3, the WMAT shall install and maintain

devices capable of measuring and recording all Diversions of Water on the

Reservation and on Off-Reservation Trust Land, or wherever WMAT CAP Water

is used by the WMAT, other than livestock consumption and annual lake,

stockpond or other impoundment Water Use. The accuracy of these measuring

and recording devices shall be commensurate with measuring and recording

devices and procedures used by SRP for similar purposes but the accuracy

required shall not be more stringent than industry standards. At least annually for

three (3) Years after the installation of the devices required pursuant to this

Subparagraph 11.1, the WMAT shall retain a registered professional engineer or

similarly qualified person to inspect, and, if necessary, COHect the accuracy of the

48



Dated as of November 1,2012

measuring and recording devices and procedures used by WM T under this

Subparagraph. After the third anniversary of the installation of the devices,

inspections shall occur at least every three (3) years. Within thirty (30) days of

the inspections, the WMA T or the United States acting in its capacity as trustee

for the WM T shall fie in the Gila River Adjudication Proceeding or the Little

Colorado River Adjudication Proceedings, as applicable determined by the

location of the point of Diversion of Water to be measured by the particular

device, a certified copy of the report by the registered professional engineer or

similarly qualified person that sets forth the findings of the inspection and

verification that the measuring and recording devices and procedures satisfy

industry standards. At any time upon ten (10) days written notice, SRP may

require an inspection by a registered professional engineer of any of the

measuring devices required by this Subparagraph. If the results of the inspections

show that a device's measurement accuracy is within industry standards, then

SRP shall pay all costs incurred for the inspection of that device, otherwise

WMAT shall bear such costs. If such measuring device is not within the industry

standards for measurement accuracy, then the WMA T shall use due diligence, and

in no event more than six (6) months to correct the operation of the non-

conforming device in order to bring it into compliance with industry standards.

11.1.2 WMAT shall also implement procedures to record and collect data concerning all

such Diversions of Water.
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11.2 REPORTING

No later than March 1 of the second Year following the Year in which the Enforceability

Date occurs, and on March i of each Year thereafter, the WMAT or the United States

acting in its capacity as trustee for the WMAT shall fie in the Gila River Adjudication

Proceedings and the Little Colorado River Adjudication Proceedings a report, in the form

set forth as Exhibit 11.2 or as may otherwise be required by the Gila River Adjudication

Court or the Little Colorado River Adjudication Court, showing: (1) all amounts of

Water, by source, Diverted on the Reservation and on Off-Reservation Trust Land under

Subparagraphs 5.0 and 6.0 in the Year immediately preceding the Year in which the

report is filed; (2) all Depletions of Water, by source, measured or calculated as provided

in Subparagraphs 11.3, 11.4 and 11.5; (3) all amounts ofWMT CAP Water delivered to

others in exchange for the Diversion of Water on the Reservation and on Off-Reservation

Trust Land by WMAT from sources located within the Salt River Watershed; (4) all

amounts of WMA T CAP Water recharged; (5) all amounts of WMAT CAP Water leased

to others; and (6) all amounts ofWMT CAP Water otherwise used by thc WMAT.

WMAT shall give notice by serving a copy of each such report to each Party as provided

in Subparagraph 16.19 and as may otherwise by required by the Gila River Adjudication

Court or the Little Colorado River Adjudication Cour. The WMAT shall prepare and

maintain such records as may be necessary to fie and audit such reports. Any Party may

petition the Gila River Adjudication Court or the Little Colorado River Adjudication

COUl1 to modify the form set f0l1h in Exhibit 11.2 to ensure accurate repoiiing of the

WMAT Water Diversions and Depletions. Any other Party may object to such petition.
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11.3 CALCULATION OF DIVERSIONS AND DEPLETIONS

11.3.1 LAKES, STOCKPONDS AND OTHER IMPOUNDMENTS

11.3.1.1 The inventories of all lakes, stockponds and other impoundments of Water

on the Reservation and on Off-Reservation Trust Land existing as of the

Enforceability Date are attached as Exhibits 11.3.1.1.A, 11.3.1.1.B, and

llJ.1.1.C. The inventories on Exhibits 1 1.3. 1. LA, l1.3.1.1.B, and 11.3.1.1.C

shall be amended, as necessary, (1) to add or modify the description of any lakes,

stockponds and other impoundments of Water enlarged or constructed on the

Reservation after the Enforceability Date, and (2) to delete or modify the

description of any lakes, stockponds and other impoundments of Water no longer

physically and permanently capable of partially or completely impounding Water.

11.3.1.2 Diversions and Depletions of Water resulting from the lakes, stockponds

and other impoundments of Water on the Reservation and on Off-Reservation

Trust Land shall be computed annually as provided in Exhibit 11.3.1.2. Release

of Water stored in lakes, stockponds and other impoundments of Water shall be

measured at the point of subsequent Diversion as set forth in Subparagraph 11.1,

and subsequent Depletions associated with such Diversions shall be computed in

accordance with the particular Use as set f011h in Subparagraphs 11.3.2 through

11.3.8.

11.3.1.3 Upon reasonable notice to the WMAT, representatives of SRP shall be

authorized to visit each lake, stockpond and other impoundment of Water on the
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Reservation or Off-Reservation Trust Land for the purposes of verifying the

surface area and capacity.

11.3.2 IRRGATION

11.3.2.1 No later than December 1 of the Year following the Year in which the

Enforceability Date occurs, the WMAT or the United States acting in its capacity

as trustee for the WMA T shall identify all lands on the Reservation and on Off-

Reservation Trust Land and prepare appropriate maps of all of such lands which

have been irrgated at any time prior to January 1, 2007. The parcels of irgated

lands and ditches serving those parcels shall be accurately mapped at a scale of

1: 12,000. Copies of these maps shall be provided to all Parties.

11.3.2.2 No later than December 1 of each Year following the Year in which the

Enforceability Date occurs, the WMA T or the United States acting in its capacity

as tiustee for the WMAT shall provide to each Party a written inventory of all

irrgated lands on the Reservation and on Off-Reservation Trust Land irrgated at

any time during the Year. The inventory shall include the number of acres

inigated by parcel, the acres of each crop grown on such parcel, the location of

each parcel, the point of Diversion of all Water delivered to each parcel, the

method of delivery of Water to each parcel, the distance from the point of

Diversion to the turnout for the parcel, the method of irrigation of each parcel, the

AFY of Water Diverted for each parcel, and the fìrst and last dates of Diversion of

Water for each parceL.
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11.3.2.3 Depletions of Water resulting from the inigation oflands on the

Reservation and on Off-Reservation Trust Land shall be computed annually as

provided by Exhibit 11.3.2.3.

11.3.3 MUNICIPAL AND INDUSTRIAL USES

11.3.3.1 No later than Januaiy 30 of the second Year following the Year in which

the Enforceabilty Date occurs, and no later than January 30 of each Year

thereafter, the WMA T or the United States acting in its capacity as trustee for the

WMAT shall provide to each Party a written rep0l1 of all Diversions of Water on

the Reservation and on Off-Reservation Trust Land for all M&I Uses of Water

during the prior Year. The rep0l1 shall include for each M&I Use the following:

the point of Diversion, the place of Use and purpose of Use, the AFY Diverted,

the method of Diversion, the amount of Effuent and method of treatment, if any,

of such Effluent following its initial Use, and the amount and means of disposal

of any Effuent from such treatment or Use.

11.3.3.2 Depletions of Water used for M&I Uses on the Reservation and on Off-

Reservation Trust Land shall be computed annually as provided by Exhibit

11.3.3.2.

11.3.4 ARTIFICIAL SNOW MAKING

11.3.4.1 No later than January 30 of the second Year following the Year in which

the Enforceability Date occurs, and no later than January 30 of each Year

thereafter, the WMAT or the United States acting in its capacity as tiustee for the
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WMA T shall provide each Party a written repOli of all Diversions of Water on the

Reservation and on Off-Reservation Tiust Land for artificial snow making Uses

during the prior Year. RepOlis shall include the point of Diversion and the AFY

Diverted.

11.3.4.2 Depletions of Water used for artificial snow makng shall be computed

annually as provided by Exhibit 11.3.4.2.

11.3.5 LIVESTOCK CONSUMPTION

11.3.5.1 The Diversions of Water on the Reservation and on Off-Reservation Trust

Land for livestock consumption shall be deemed for the purposes of this

Agreement, to be equal to the Depletions for such Uses.

11.3.5.2 No later than January 30 of the second Year following the Year in which the

Enforceability Date occurs, and no later than January 30 of each Year thereafter,

the WMA T or the United States acting in its capacity as trustee for the WMAT

shall provide to each Pai1y a written report estimating all Depletions of Water on

the Reservation and on Off-Reservation Trust Land for livestock watering

purposes. The repOli shall include an estimate of the greatest number of livestock

on the Reservation and on Off-Reservation Trust Land during the prior Year and

the methodology used in calculating the estimated Depletions of Water for this

purpose.
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11.3.6 FISH HATCHERIES

11.3.6.1 No later than January 30 of the second Year following the Year in which the

Enforceability Date occurs, and no later than January 30 of each Year thereafter,

the WMAT or the United States acting in its capacity as trustee for the WMAT

shall provide each Party a written report of all Diversions of Water on the

Reservation and on Off-Reservation Trust Land for fish hatchery Uses during the

prior Year. The report shall include the point of Diversion for each such Use and

the AFY Diverted for each hatchery Use.

11.3.6.2 It shall be presumed that there wil be no Depletions of Water used for fish

hatchery purposes if all Diversions are retumed to the source. If all Diversions

are not retumed to the source, the Depletions of such Uses shall be computed

annually as provided in Subparagraph i 1.3.3.2.

11.3.7 MINING USES

11.3.7.1 No later than January 30 of the second Year following the Year in which

the Enforceability Date occurs, and no later than January 30 of each Year

thereafter, the WMAT or the United States acting in its capacity as trstee for the

WMAT shall provide each Party a written repOli of all Diversions of Water on the

Reservation and on Off-Reservation Trust land for all mining Uses of Water

during the prior Year, The report shall include the point and method of Diversion,

the place of Use, the AFY Diverted, the amount of Effuent and method of
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treatment, if any, of such Effuent following its initial Use, and the amount and

means of disposal of any Effuent following such treatment or Use.

11.3.7.2 Depletions of Water used for mining puroses on the Reservation and on

Off-Reservation Trust land shall be computed annually as provided by Exhibit

11.3.7.2.

11.3.8 WMATCAPWATER

11.3.8.1 All WMAT CAP Water leased to others in any Year shall be counted as a

Diversion and Depletion by WMAT in such Year for the purposes of Paragraph

4.0 and Subparagraph 5.3 without regard to the quantity of water actually

delivered under the terms of any such lease agreement.

11.3.8.2 For WMAT CAP Water exchanged to others for Use by the WMAT, the

Diversion of Water in any Year shall be the greater of: (1) the quantity ofWMAT

CAP Water delivered to an exchanging party in exchange for exchange credits to

be utilized by the WMAT, or (2) the quantity of exchange credits Diverted for

Use by the WMAT.

11.3.8.3 For WMT CAP Water exchanged to others for Use by the WMT, the

Depletion of Water in any Year shall be calculated as provided in Subparagraphs

1 1.3.1 through 11.3.7, inclusive, resulting from the Diversion of exchange credits

for Use by the WMA T during such Year, plus any additional Depletions specified

in the exchange agreement between the WMA T and the exchanging party.
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11.3.8.4 All WMAT CAP Water used by the WMAT in any Year shall be counted

as a Diversion and Depletion by the WMAT in such Year for the purpose of

Paragraph 4.0 and Subparagraph 5.3.

11.4 Any reuse of Effuent or other retum flows following the first Use of such Water

on the Reservation and on Off-Reservation Trust Land shall be considered another

separate Diversion for purposes of Paragraph 4.0 and Subparagraphs 5.1,5.2, and 5.3.

Depletions from such additional Diversions and Uses shall be computed in accordance

with Subparagraph 11.3 and shall be considered separate Depletions for purposes of

Paragraph 4.0 and Subparagraphs 5.1,5.2 and 5.3.

11.5 Any Diversion of Water, the Usc of which does not result in retum flow to the

Salt River or Little Colorado River Watershed from which it was Diverted shall be

considered a Depletion for purposes of Paragraph 4.0 and Subparagraphs 5.1,5.2, and

5.3.

11.6 In the event any Party believes the calculation of Diversions or Depletions as

provided in Subparagraph 11.2 or 11.3 is no longer the most accurate measure of such

Diversions or Depletions, such Part may request the other Parties to consider amending

Subparagraphs 11.2 or 11.3 as applicable, including their Exhibits, to provide a more

accurate measure of calculating such Diversions or Depletions. Any such requests shall

include the proposed change in methodology for measuring Diversions or Depletions. In

the event the Parties cannot agree on any such requested change, the requesting Party

may petition the Gila River Adjudication Court and the Little Colorado River
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Adjudication COUl1 to review the calculation of Diversions or Depletions as provided in

Subparagraphs 11.2 or 11.3 and modify the calculation for future rep0l1s to the COUlis.

11.7 Notwithstanding any other provisions of this Paragraph i 1.0, the Diversion or

Depletion of Water shall not be counted more than once for a single Use of Water.

12.0 WAIVER AND RELEASE OF CLAIMS

12.1 WAIVER AND RELEASE OF CLAIMS BY PARTIES OTHER THAN
THE WMAT ON BEHALF OF ITSELF AND ITS MEMBERS AND THE
UNITED STATES ACTING IN ITS CAPACITY AS TRUSTEE FOR THE
WMAT AND ITS MEMBERS

12.1.1 Except as provided in Subparagraph 12.5, the Parties, except the WMAT on

behalf of itself and its Members and the United States acting in its capacity as

trustee for the WMAT and its Members, shall execute a waiver and release of any

claims against the WMA T and its Members and the United States acting in its

capacity as trustee for the WMAT and its Members, under Federal, State or other

law for all:

12.1.1.1 Past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off-Reservation Trust Land

aiising from time immemorial through the Enforceability Date;

12.1.1.2 Claims for Injury to Water Rights arising after the Enforceability Date

resulting from the Diversion or Use of Water on or for the Reservation and on

Off-Reservation Trust Land in a manner not in violation of this Agreement;

58



Dated as of November 1,2012

12.1.1.3 Past, present, and future claims arising out of, or relating in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act.

12.1.1.4 The waiver and release of claims described in Subparagraph 12.1 shall be in

the form set forth in Exhibit 12.1 and shall become effective upon the

Enforceability Date.

12.2 'VAIVERAND RELEASE OF CLAIMS FOR WATER RIGHTS AND
INJURY TO WATER RIGHTS BY THE WMAT ON BEHALF OF ITSELF
AND ITS MEMBERS AND BY THE UNITED STATES ACTING IN ITS
CAPACITY AS TRUSTEE FOR THE WMT AND ITS MEMBERS

12.2.1 Except for the specifically retained claims described in Subparagraph 12.6, the

WMAT, on behalf of itself and its Members, and the United States, acting in its

capacity as trustee for the WMAT and its Members, as part of the performance of

the respective obligations of the United States and the WMA T under this

Agreement, shall execute a waiver and release of any claims against the State (or

any agency or political subdivision of the State) or any other person, entity,

corporation, or municipal corporation under Federal, State, or other law for all:

(a)(i) past, present, and future claims for Water Rights for the Reservation and

Off-Reservation Trust Land arising from time immemorial and, thereafter,

forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever, that are based on aboriginal

occupancy ofland by the WMAT, its Members, or their predecessors;
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(b )(i) past and present claims for Injury to Water Rights for the Reservation and

Off-Reservation Trust Land arising from time immemorial through the

Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising from

time immemorial and, thereafter, forever, that are based on aboriginal

occupancy ofland by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability Date for

the Reservation and Off-Reservation Trust Land resulting from Off-

Reservation Diversion or Use of Water in a manner that is not in violation

of this Agreement or State law; and

(c) past, present, and future claims arising out of, or relating in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act.

12.2.2 The waiver and release of claims described in Subparagraph 12.2.1 shall be in the

fOlm set f0l1h in Exhibit 12.2 and shall become effective upon the Enforceability

Date.

12.3 WAIVER AND RELEASE OF CLAIMS BY THE WMAT ON BEHALF OF
ITSELF AND ITS MEMBERS AGAINST THE UNITED STATES
(EXCEPT IN THE CAPACITY OF THE UNITED STATES AS TRUSTEE
FOR OTHER INDIAN TRIBES)

12.3.1 Except for the specifically retained claims described in Subparagraph 12.7, the

WMAT, on behalf of itself and its Members, as part of the performance of the

obligations of the WMAT under this Agreement, shall execute a waiver and

release of any claim against the United States, including agencies, offcials, or
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employees of the United States (except in the capacity of the United States as

tmstee for other Indian tribes), under Federal, State, or other law for any and all:

(a)(i) past, present, and future claims for Water Rights for the Reservation and

Off-Reservation Tmst Land arising from time immemorial and, thereafter,

forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever that are based on aboriginal

occupancy of land by the WMT, its Members, or their predecessors;

(b )(i) past and present claims relating in any manner to damages, losses, or

injuries to Water, Water Rights, land, or other resources due to loss of

Water or Water Rights (including damages, losses, or injuries to hunting,

fishing, gathering, or cultural rights due to loss of Water or Water Rights,

claims relating to interference with, Diversion, or taking of Water, or

claims relating to failure to protect, acquire, or develop Water, Water

Rights, or Water infrastructure) within the Reservation and Off-

Reservation Trust Land that first accrued at any time prior to the

Enforceabilty Date;

(ii) past, present, and future claims for Injury to Water Rights arising from

time immemorial and, thereafter, forever that are based on aboriginal

occupancy ofland by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability Date for

the Reservation and Off-Reservation Tmst Land resulting from the Off-
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Reservation Diversion or Use of Water in a manner that is not in violation

of this Agreement or applicable law;

(c) past, present, and future claims arising out of or relating in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act;

(d) past and present claims relating in any manner to pending litigation of

claims relating to the Water Rights of the WMAT for the Reservation and

Off-Reservation Trust Land;

(e) past and present claims relating to the operation, maintenance, and

replacement of existing irrgation systems on the Reservation constructed

prior to the Enforceability Date that first accrued at any time prior to the

Enforceability Date, which waiver shall only become effective on the full

appropiiation and payment to the WMAT of $4,950,000 of the amounts

made available under Section 3 12(b)(2)(B) of the Act;

(f) any claims relating to operation, maintenance, and replacement of the

WMAT Rural Water System, which waiver shall only become effective on

the date on which the funds are made available under Section 3l2(b )(3)(B)

of the Act and deposited in the WMA T Maintenance Fund;

(g) past and present breach of trust and negligence claims for damage to the

land and natural resources of the WMAT caused by ripaiian and other

vegetative manipulation by the United States for the purpose of increasing

Water lU0ff from the Reservation that first accrued at any time prior to

the Enforceability Date; and

62



Dated as of November 1,2012

(h) past and present claims for trespass, use, and occupancy of the

Reservation in, on, and along the Black River that first accrued at any time

prior to the Enforceability Date.

12.3.2 The waiver and release of claims described in Subparagraph 12.3.1 shall be in the

form set forth in Exhibit 12.3, and, except where otherwise specifically provided

in l2.3.1(e) and l2.3.1(f), shall become effective upon the Enforceability Date.

12.4 WAIVER AND RELEASE OF CLAIMS BY THE UNITED STATES IN
ALL CAPACITIES (EXCEPT AS TRUSTEE FOR AN INDIAN TRIBE
OTHER THAN THE WMAT) AGAINST THE WMAT AND ITS
MEMBERS

12.4.1 Except for the specifically retained claims dcscribcd in Paragraph 12.8, the United

States, in all capacities (except as trustee for an Indian tribe other than the

WMAT), as part of the performance of its obligations under this Agreement, shall

execute a waiver and release of any and all claims against the WM T, its

Members, or any agency, offcial, or employee of the WMAT, under Federal,

State or any other law for all:

(a) past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off- Reservation

Trust Land arising from time immemorial through the Enforceability Date;

(b) claims for Injuiy to Water Rights arising after the Enforceability Date

resulting from the Diversion or Use of Water on the Reservation and on

Off-Reservation Trust Land in a manner that is not in violation of this

Agreement; and
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(c) past, present, and future claims arising out of or related in any manner to,

the negotiation, execution, or adoption of this Agreement, an applicable

settlement judgment or decree, or the Act.

12.4.2 The waiver and release of claims described in Subparagraph 12.4.1 shall be in the

form set forth in Exhibit 12.4 and shall become effective upon the Enforceability

Date.

12.5 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS BY THE
PARTIES OTHER THAN THE WMAT ON BEHALF OF ITSELF AND
ITS MEMBERS OR THE UNITED STATES ACTING AS TRUSTEE FOR
THE WMT AND ITS MEMBERS

12.5.1 Notwithstanding the waiver and release of claims described in Subparagraph 12.1

and Exhibit 12.1, the Parties, other than the WMA T on behalf of itself and its

Members and the United States acting in its capacity as trustee for the WMAT

and its Members, shall retain any right to:

12.5.1.1 Subject to Subparagraph 16.9, assert claims for injuries to, and seek

enforcement of, their rights under this Agreement or the Act in any State court or

Federal couit of competent jurisdiction;

12.5.1.2 Assei1 claims for injuries to, and seek enforcement of, their rights under the

Judgment and Decree entered by the court in the Gila River Adjudication

Proceedings, the form of which is attached hereto as Exhibit 12.9.6.1;

12.5.1.3 Assert claims for injuries to, and seek enforcement of, their rights under the

Judgment and Decree entered by the court in the Little Colorado River

Adjudication Proceedings, the form of which is attached hereto as Exhibit

12.9.6.2;
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12.5.1.4 Asseit past, present, and future claims to Surface Water that are not'

inconsistent with this Agreement;

12.5.1.5 Assert any claims to Groundwater that are subject to the Gila River

Adjudication Proceedings or the Little Colorado River Adjudication Proceedings,

or other applicable law;

12.5.1.6 Asseit any claims arising after the Enforceability Date for Injury to Water

Rights not specifically waived herein;

12.6 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS BY THE
WMAT ON BEHALF OF ITSELF AND ITS MEMBERS AND THE
UNITED STATES ACTING AS TRUSTEE FOR THE WMT AND ITS
MEMBERS

12.6.1 Notwithstanding the waiver and release of claims set forth in Subparagraph 12.2,

the WMA T, on behalf of itself and its Members, and the United States, acting as

trustee for the WMAT and its Members, shall retain any right:

(a) subject to Subparagraph 16.9, to assert claims for injuries to, and seek

enforcement of, the rights of the WMA T and its Members under this

Agreement or the Act in any Federal or State court of competent

jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the iights of the

WMAT under the Judgment and Decree entered by the court in the Gila

River Adjudication Proceedings, the form of which is attached as Exhibit

12.9.6.1;

(c) to asseit claims for injuries to, and seek enforcement of, the rights of the

WMAT under the Judgment and Decree entered by the court in the Little
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Colorado River Adjudication Proceedings, the form of which is attached

as Exhibit 12.9.6.2;

(d) to object to any claims by or for any other Indian tribe, Indian community

or nation, or dependent Indian community, or the United States on behalf

of such a tribe, community, or nation;

( e) to participate in the Gila River Adjudication Proceedings and the Little

Colorado River Adjudication Proceedings to the extent provided in

Subparagraph 14.1;

(f) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Subparagraph 12.2;

(g) to assei1 any past, present, or future claim for Injury to Water Rights

against any other Indian tribe, Indian community or nation, dependent

Indian community, allottee, or the United States on behalf of such a tribe,

community, nation or allottee;

(h) to assert any past, present, or future claim for trespass, use, and occupancy

of the Reservation in, on, or along the Black River against Freeport-

McMoran Copper & Gold, Inc., Phelps Dodge Corporation, or Phelps

Dodge Morenci, Inc., (or a predecessor or successor of those entities),

including all subsidiaries and affiliates of those entities; and

(i) to assert claims arising after the Enforceability Date for Injury to Water

Rights resulting from the pumping of Water from land located within

national forest land as of January 13, 2009 in the south 'i ofT. 9 N., R. 24

E., the south 'i ofT. 9 N., R. 25 E., the north 'i ofT. 8 N., R. 24 E., or the
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north Yi ofT.8 N., R. 25 E., if Water from that land is used on the land or

is transported off the land for municipal, commercial, or industrial Use.

12.7 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS BY THE
WMAT ON BEHALF OF ITSELF AND ITS MEMBERS AGAINST THE
UNITED STATES

12.7.1 Notwithstanding the waiver and release of claims set forth in Subparagraph 12.3,

the WM T, on behalf of itself and its Members, shall retain any right:

(a) subject to Subparagraph 16.9, to assert claims for injuries to, and seek

enforcement of, the rights of the WMAT and its Members under this

Agreement or the Act in any Federal or State court of competent

jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of the

WMAT and Members under the Judgment and Decree entered by the

court in the Gila River Adjudication Proceedings, the form of which is

attached as Exhibit 12.9.6.1;

(c) to assert claims for injuries to, and seek enforcement of, the rights of the

WMAT and Members under the Judgment and Decree entered by the

court in the Little Colorado River Adjudication Proceedings, the form of

which is attached as Exhibit 12.9.6.2;

(d) to object to any claims by or for any other Indian tribe, Indian community

or nation, or dependent Indian community, or the United States on behalf

of such a tribe, community, or nation;

(e) to assert past, present or future claims for Injury to Water Rights, or any

other claims other than a claim to Water Rights, against any other Indian
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tribe, Indian community or nation, or dependent Indian community, or the

United States on behalf of such a tiibe, community, or nation;

(f) to assei1 claims arising after the Enforceability Date for Injury to Water

Rights resulting from the pumping of Water from land located within

national forest land as of January 13, 2009 in the south ~ ofT. 9 N., R. 24

E., the south ~ ofT. 9 N., R. 25 E., the north ~ ofT. 8 N., R. 24 E., or the

north ~ ofT.8 N., R. 25 E., if Water from that land is used on the land or

is transported off the land for municipal, commercial, or industrial Use;

(g) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Subparagraph 12.3;

(h) to seek remedies and assert any other claims not specifically waived in

Subparagraph 12.3; and

(i) to assert any claim aiising after the Enforceability Date for a future taking

by the United States of Reservation land, Off-Reservation Trust Land, or

any propei1y rights appurtenant to that land, including any Water Rights

set fOlth in Paragraph 4.0.

12.8 UNITED STATES' RESERVATION OF RIGHTS AND RETENTION OF
CLAIMS

12.8.1 Notwithstanding the waiver and release of claims described in Subparagraph 12.4,

the United States shall retain any right to assert any claims not specifically waived in

Subparagraph 12.4.
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12.9 GENERAL

12.9.1 Except as provided in Subparagraphs 4.14, 12.2.1(a)(ii), l2.2.l(b)(ii), l2.3.1(a)(ii)

and 12.3. 1 (b)(ii), nothing in the Act or this Agreement shall affect any rights to

Water of the WMAT, its Members, or the United States acting in its capacity as

trustee for the WMAT and its Members, for land outside the boundaries of the

Reservation or Off-Reservation Trust Land.

12.9.2 Beginning on the Enforceability Date all land held by the United States in trust for

the WMA T and its Members shall have no rights to Water other than those

specifically quantified for the WMAT and the United States, acting in its capacity

as trstee for the WMA T and its Members, for the Reservation and Off-

Reservation Trust Land pursuant to Paragraph 4.0. Except as set forth in this

Agreement, the benefits realized by the WM T and its Members under this

Agreement and the Act shall be in full satisfaction of all claims of the WMAT, its

Members and the United States acting as trustee for benefit of the WMAT and its

Members, for Water Rights and Injury to Water Rights, under Federal, State, or

other law with respect to the Reservation and Off-Reservation Trust Land.

Notwithstanding the preceding sentence, nothing in this Agreement or the Act

recognizes or establishes any right of a Member to Water on the Reservation or on

Off-Reservation Trust Land.

12.9.3 Any entitlement to Water of the WMAT or its Members or the United States

acting in its capacity as trustee for the WMA T and its Members for the

Reservation and Off-Reservation Trust Land shall be satisfied out of the Water
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resources granted, quantified, confirmed or recognized to or for the WMA T and

the United States acting in its capacity as trustee for the WMAT by this

Agreement and the Act.

12.9.4 Except as provided in Subparagraph l2.6.l(i) and l2.7.l(f), the WMAT and the

United States acting in its capacity as trustee for the WMAT shall not: (1) object

to the use of any well located outside the boundaries of the Reservation or the

Off-Reservation Trust Land in existence on the Enforceability Date; or (2) object

to, dispute or challenge after the Enforceability Date the drilling of any well or the

withdrawal and Use of Water from any well in the Little Colorado River

Adjudication Proceedings, the Gila River Adjudication Proceedings or in any

other judicial or administrative proceeding.

12.9.5 Nothing in this Agreement or the Act affects any right of the United States to take

any action, including environmental actions, under any laws (including

regulations and the common law) relating to human health, safety, or the

environment.

12.9.6 FORMS OF JUDGMENT

12.9.6.1 The Paities that are pai1ies to the Gila River Adjudication Proceedings

shall file and seek approval of a Judgment and Decree in the Gila River

Adjudication Proceedings substantially in the form of Exhibit 12.9.6.1.

12.9.6.2 The Parties that are pai1ies to the Little Colorado River Adjudication

Proceedings shall fie and seek approval of a Judgment and Decree in the Little

70



Dated as of November 1,2012

Colorado River Adjudication Proceedings substantially in the form of Exhibit

12.9.6.2.

12.9.7 Nothing in this Agreement or the Act expands, diminishes, or impacts any claims

the WMA T may assei1, or any defense the United States may asseit, conceming

title to land outside the most current survey, as of December 8, 2010, of the

northem boundary of the Reservation.

13.0 FEDERAL APPROPRIATIONS AND LOCAL CONTRIBUTIONS

13.1 The Parties, excluding the United States, agree to use their good faith efforts to

support the appropriations authorized in Sections 312(b)(2) and 312(e)(2)(B) of the Act.

The Parties, excluding the United States, agree to establish a communication process for

notifying the Parties when the WMA T requests legislative support. The Parties,

excluding the United States, agree to support implementation of this Agreement and the

Act by including WMA T Congressional legislation in the legislative agendas approved

by their goveming bodies or other means as appropriate.

13.2 A combination of funding wil be made available and deposited as provided in

the Act.

13.3 The State of Arizona shall provide $2 milion for the implementation of this

Agreement, which in accordance with Section 31O(a)(2) of the Act wil be deposited into

the WMAT Water Rights Settlement Subaccount established by Section 3 i O(a) of the

Act.
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13.4 Enforceability of this Agreement is conditioned upon the satisfaction of all of the

conditions set foi1h in Section 309(d)(l) of the Act, including the deposit of the State's

contribution of funds as provided in Section 309(d)(l)(D) of the Act and Subparagraph

13.3 and the deposit of Federal funds into the White Mountain Apache Water Rights

Settlement Subaccount as provided in Section 312(a) of the Act.

13.5 Neither the Federal funds authorized, appropriated, or transferred in or under the

Act, nor any contiibution pursuant to this Paragraph, nor any interest or income accming

on the principal of the Federal or contributed funds, shall be distributed to any Member

on a per capita basis.

14.0 CONFIRMATION OF RIGHTS

14.1 Status of WMATs' claims:

14.1.1 The WMAT agrees to intervene in the Gila River Adjudication Proceedings for at

least the limited purposes of seeking the court's approval of the Judgment and

Decree, pursuant to the Arizona Supreme Court's May 16, 1991, Special

Procedural Order Providing for the Approval of Federal Water Rights

Settlements, Including Those of Indian Tribes, substantially in the form of Exhibit

12.9.6.1, and to the court's continuing jurisdiction for enforcement purposes. The

WMAT agrees to intervene in the Little Colorado Adjudication Proceedings for at

least the limited purposes of seeking the court's approval of the Judgment and

Decree, pursuant to the Arizona Supreme Court's September 27,2000,
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Administrative Order, substantially in the form of Exhibit 12.9.6.2, and to the

court's continuing jurisdiction for enforcement purposes.

14.1.2 The Pai1ies, including the United States in all its capacities except as tiustee for

Indian tribes other than the WMAT, ratify, confirm, declare to be valid, and shall

not object to, dispute or challenge in the Gila River Adjudication Proceedings or

in the Little Colorado River Adjudication Proceedings, or in any other judicial or

administrative proceeding, the rights of the WMA T and the United States acting

in its capacity as trstee for the WMAT to the Water Rights or to the Use of

Water, quantified in this Agreement and in the Act.

14.1.3 Except as provided in Subparagraphs 12.6.1 and 14.1.4, the WMAT and the

United States acting in its capacity as tiustee for the WMA T shall neither

challenge nor object to claims of other persons for the Use of Water from the Salt

River and the Little Colorado River and their tributaries in the Gila River

Adjudication Proceedings, the Little Colorado River Adjudication Proceedings or

in any other judicial or administrative proceedings.

14.1.4 The WMAT and the United States acting in its capacity as trustee for the WMAT

reserve and retain the right to challenge or object to any claim for Use of Water

by or on behalf of the following persons or entities:

14.1.4.1 The Gila River Indian Community of the Gila River Indian Reservation,

Arzona;

14.1.4.2 The Tonto Apache Tribe of Arizona;
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14.1.4.3 The San Carlos Apache Tribe of the San Carlos Reservation, Arizona;

14.1.4.4 The Salt River Pima-Maricopa Indian Community of the Salt River

Reservation, Arizona;

14.1.4.5 Freeport-McMoRan Copper & Gold, Inc., Phelps Dodge Corporation,

Phelps Dodge Morenci, Inc., their predecessors and successors, including all

subsidiaries and affiliates;

14.1.4.6 Such persons or entities responsible for Injury to Water Rights arising after

the Enforceability Date resulting from the drillng of wells or pumping of Water

from lands located within national forest lands as of the date of this Agreement in

the south half ofT. 9 N., R. 24 E.; south half ofT. 9 N., R. 25 E., nOlih half ofT.

8 N., R. 24 E.; north half ofT. 8 N., R. 25 E., in the event title to such lands is no

longer retained by the United States or Water from such lands is transported off

such lands for M&I Use.

14.2 SRP RIGHTS

14.2.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMA T, ratify, confirm, declare to be valid,

and agree not to object to, dispute, or challenge in the Gila River Adjudication

Proceedings, or in any other judicial or administrative proceeding, the rights of

SRP and its shareholders to the Waters of the Salt and Verde rivers, which rights
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are appurtenant to the lands of SRP and its shareholders, and are described, stated,

confirmed or established in the following documents:

14.2.1.1 Notices of Appropriation of Water posted and subsequently recorded by the

Hudson Reservoir and Canal Company on April 22, 1893, with the Gila County,

Arizona, Recorder's Office in Book of Miscellaneous Records NO.1 at Pages 478

to 480; on April 25, 1893, with the Maricopa County, Arizona, Recorder's Office

in Book of Canals NO.1 at Pages 283-285; on April 29, 1893, with the Yuma

County, Arizona, Recorder's Offce in Book of Homestead and Pre-emption

Claims NO.1 at Pages 76-78; on May 1, 1893, with the Offce of the Secretary of

the Arzona Territory in Book of Water Filings and Locations NO.1 at Pages 8-

13; on August 26, 1893, with the Maricopa County, Arizona, Recorder's Office in

Book of Canals NO.1 at Pages 310-312; on August 26, 1893, with the Gila

County, Arizona, Recorder's Offce in Book of Miscellaneous Records, NO.1 at

Pages 534-538; on February 1, 1894, with the Office of the Secretary of the

Arizona Territory in Book of Water Filings and Locations NO.1 at Pages 53-57;

on August 30, 1901, with the Gila County, Arizona, Recorder's Office in Book of

Miscellaneous Records NO.2 at Pages 292-293; on August 31,1901, with the

Maricopa County, Arizona, Recorder's Offce in Book of Canals NO.2 at Pages

74-76; on August 31, 1901, with the Office of the Secretary of the Arizona

Terrtory in Book of Water Filings and Locations NO.2 at Pages 191-195; on

August 31, 1901, in the Offce of the Secretary of the Arizona Territory in Book

of Water Filings and Locations NO.2 at Pages 239-242; on February 26, 1900, in

the Office of the Secretary of the Arizona Territory in Book of Filings and
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Locations NO.2 at Pages 131-133; on March 3, 1900, in the Office of the

Secretary of the Arizona Tenitory in Book of Water Filings and Locations NO.2

at Pages 154-157.

14.2.1.2 Notice of Appropriation of Water posted and recorded by Frank H. Parker,

Secretary of the Salt River Valley Water Users' Association, with the Maricopa

County, Arizona, Recorder's Office in Book of Canals NO.2 at page 155 on

February 8, 1906.

14.2.1.3 Notice of Appropriation of Water posted on February 6, 1906 and recorded

by Louis C. Hil, Supervising Engineer, United States Geological Survey, with the

Maricopa County, Arizona, Recorder's Offce in Book of Canals NO.2 at page

156 on February 8, 1906.

14.2.1.4 Notice of Appropriation of Water posted on March 4, 1914, and recorded by

John P. Onne, President of the Salt River Valley Water Users' Association, with

the Maricopa County, Arizona, Recorder's Office in Book of Canals NO.2 at page

379 on March 6, 1914.

14.2.1.5 Decision and Decree, and all Decrees supplemental thereto, entered in

Hurley v. Abbott, in the District Court of the Third Judicial District of the

Terrtory of Aiizona in and for the County of Maricopa, No. 4564, March 1, 1910.

14.2.1.6 Decision and Decree, and all supplemental Decrees thereto, entered in

Benson v. Allson, in the Superior Couii of Maricopa County, State of Arizona,
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No. 7589, November 14,1917, solely as applied to the Northeast ~ of Section 25,

Township 1 N0l1h, Range 1 East, G&SRB&M.

14.2.1.7 Salt River Valley Water Users' Association Articles of Incorporation, as

amended, in existence on the Enforceability Date.

14.2.1.8 Water right applications approved and accepted by the authority of the

Secretary of the Interior for homestead lands under the Reclamation Act and for

Lands in Private Ownership and Lands Other than Homesteads under the

Reclamation Act between the United States of America, Deparment of Interior,

Bureau of Rec1amation and individual shareholders of the Salt River Valley

Water Users' Association.

14.2.1.9 Agreement between the United States of America and the Salt River Valley

Water Users' Association, dated June 25, 1904.

14.2.1.10 Contract between the United States of America and Salt River Valley

Water Users' Association dated September 6, 1917, as amended on July 26, 1922,

April 25, 1928, June 30, 1930, November 29, 1930, September 10, 1941, and June

30, 1950.

14.2.1.11 Contract between the United States of America and Salt River Valley

Water Users' Association, dated June 3, 1935 (Verde River Storage Works).
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14.2.1.12 Contract between the United States of Ameiica and Salt River Valley

Water Users' Association, dated November 26, 1935, as amended on October 14,

1936, October 2, 1939, and September 10, 1941 (Constiuction of Bartlett Dam).

14.2.1.13 Contract between Salt River Valley Water Users' Association and Salt

River Project Agricultural Improvement and Power District, dated March 22,

1937, as amended on February 28, 1944, and September 12, 1949.

14.2.1.14 Agreement between Salt River Valley Water Users' Association, Phelps

Dodge Corporation and Defense Plant Corporation, dated March 1, 1944

(Horseshoe Dam Construction and Operation).

14.2.2 All of the Paiiies, including the United States in its capacity as trustee for the

WMAT, agree not to object to, dispute or challenge in the Little Colorado River

Adjudication Proceedings, or in any other judicial or administrative proceeding,

the right of SRP to withdraw up to 21,000 AFY of Underground Water for Use at

the Coronado Generating Station, located in Apache County, Arizona.

14.3 BUCKEYE RIGHTS

14.3.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm, declare to be valid,

and agree not to object to, dispute, or challenge in the Gila River Adjudication

Proceedings, or in any other judicial or administrative proceeding, the rights of

the Buckeye Water Conservation & Drainage District, and the Buckeye Irrigation

Company and its shareholders, to the Waters of the Salt, Verde and Gila rivers,
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which rights are appurtenant to lands cuuently provided with Water by the

Buckeye In'igation Company or within Buckeye Water Conservation & Drainage

District, and which rights are described, confirmed, or established by virte of the

following documents, decrees and enactments:

14.3.1.1 Notices oflocation and appropriation of waters of the Gila River posted

March 10, 1877, and recorded March 12, 1877, in Book 1 of Canals, page 22, and

posted May 28, 1885, and recorded June 3, 1885, in Book 1 of Canals, Page 80,

and posted July 24, 1886, and recorded October 8, 1886, in Book 1 of Canals,

page 94, in the records of Maricopa County, Arizona.

14.3.1.2 The Aricles ofIncorporation and Bylaws of the Buckeye Irrgation

Company, as amended and in effect as of the Enforceability Date.

14.3.1.3 The decree of November l4, 1917, and all amendments and supplements

thereto, entered in Benson v. Allson, et aI., No. 7589 in the Superior Court of

Maricopa County, Arizona, as applicable to all lands described therein and now

provided with Water diverted from the Gila River at the head gate of the Buckeye

Canal in Section 28, Twp. 1 N., R. 1 W., G&SRB&M, Maricopa County,

Arzona.

14.3.1.4 The order of the Board of Supervisors of Maricopa County, Arizona, dated

November 6, 1922, creating the Buckeye Water Conservation & Drainage District

and including specified lands within the boundaries thereof, and the provisions of

Chapter 19, Title 48, Arizona Revised Statutes, establishing the rights of lands to
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Waters available for distribution within such District as in effect at the time of the

Enforceability Date.

14.3.1.5 The stipulations, judgments and decrees made and entered in Buckeye

Irrigation Company v. Salt River Valley Water Users' Association, et aL., No.

30869-B in the Superior Court of Maricopa County, Aiizona, including, but not

limited to the judgment in favor of Buckeye Irrigation Company and against Salt

River Valley Water Users' Association entered September 29, 1944.

14.4 CITY OF PHOENIX RIGHTS

14.4.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMA T, ratify, confirm, declare to be valid

and agree not to object to, dispute or challenge, in the Gila River Adjudication

Proceedings, or otherwise, the rights of the City of Phoenix in the Waters of the

Salt and Verde rivers, which rights are described, stated, confirmed or established

in the following documents:

14.4.1.1 Contract No. 1830 between the United States of America, the City of

Phoenix and the Salt River Valley Water Users' Association dated October 7,

1948.

14.4.1.2 Contract No. 1604 between the Salt River Valley Water Users' Association

and the City of Phoenix dated November 22,1946, to the extent that Contract No.

1604 is in accordance with and consistent with Contract No. 1830 described in

Subparagraph 14.4.1.1.
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14.4.1.3 Certificate of Water Right No. 1999 from the State of Arizona to the City of

Phoenix.

14.5 PLAN 6 BUREAU OF RECLAMATION STORAGE AND
APPROPRIATIVE RIGHTS

14.5.1 MODIFIED ROOSEVELT DAM

All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMA T, ratify, confimi, declare to be valid and

agree not to object to, dispute or challenge, in the Gila River Adjudication Proceedings,

or otherwise, the rights of the United States in the Waters of the Salt River, which rights

are described, stated, confirmed or established in Permit to Appropriate Surface Waters

of the State of Arizona No. R-2l28 issued by the State of Arzona to the U.S. Bureau of

Reclamation.

14.5.2 NEW WADDELL DAM

All of the Parties, including the United States in all of its capacities except as

trustee for Indian trbes other than the WMAT, ratify, confirm, declare to be valid and

agree not to object to, dispute or challenge, in the Gila River Adjudication Proceedings,

or otherwise, the rights of the United States in the Waters of the Agua Fria River, which

rights are described, stated, confirmed or established in Permit to Appropriate Surface

Waters of the State of Arizona No. 33-87832 issued by the State of Arizona to the u.s.

Bureau of Reclamation.
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14.6 PLAN 6 STATE APPROPRIATIVE RIGHTS

14.6.1 MODIFIED ROOSEVELT DAM

All of the Parties, including the United States in all of its capacities except as

trustee on behalf of any Indian tribe other than the WMAT, ratify, confirm, declare to be

valid and agree not to object to, dispute or challenge, in the Gila River Adjudication

Proceedings, or otherwise, the rights of the cities of Phoenix, Scottsdalc, Mcsa, Chandler,

Glendale and Tempe in the Waters of the Salt River, which rights are described, stated,

confirmed or established in the following documents:

14.6.1.1 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96226

issued by the State of Arizona to the City of Tempe;

14.6.1.2 Permit to Appropriate Surface Waters of the State of Arzona No. 33-96227

issued by the State of Arizona to the City of Scottsdale;

14.6.1.3 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96228

issued by the State of Arizona to the City of Phoenix;

14.6.1.4 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96229

issued by the State of Arizona to the City of Mesa;

14.6.1.5 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96230

issued by the State of Arizona to the City of Glendale; and

14.6.1.6 Permit to Appropriate Surface Waters of the State of Arizona No. 33-96231

issued by the State of Arizona to the City of Chandler.
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14.6.2 NEW WADDELL DAM

All of the Parties, including the United States in all of its capacities except as

trustee on behalf of any Indian tribe other than WMAT, ratify, confirm, declare to be

valid and agree not to object to, dispute or challenge in the Gila River Adjudication

Proceedings, or otherwise, the rights of CA WCD in the Waters of the Agua Fria River,

which rights are described, stated, confirmed or established in Permit to Appropriate

Surface Waters of the State of Arizona No. 33-89719 issued by the State of Arizona to

theCAWCD.

14.7 RWCD RIGHTS

14.7.1 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, ratify, confirm and declare to be

valid the rights of RWCD under and as defined in that agreement between the Salt

River Valley Water Users' Association and RWCD dated October 24, 1924, and

approved by the Secretary on December 2, 1924, and all amendments and

modifications thereto as of the Enforceability Date. All of the Parties, including

the United States in all of its capacities except for the United States acting as

trustee for Indian tribes other than the WMAT, recognize and confirm the

entitlement ofRWCD to Surface Water from the Salt and Verde River systems

and agree not to object to, dispute or challenge, in the Gila River Adjudication

Proceedings, or in any other judicial or administrative proceeding, such rights,

which rights are evidenced by, described, stated, confirmed or established in the

following documents and instruments: the agreement between the Salt River

Valley Water Users' Association and RWCD dated October 24, 1924, and
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approved by the Secretary on December 2, 1924; the stipulation dated September

18, 1940, the decision dated on or about September 18, 1940, the judgment dated

September 19, 1940, and the order dated September 19, 1940, in We. Lehane v.

Salt River Valley Water Users' Association, eta/., Cause No. 3202L-C in the

Superior Court of Maricopa County, Aiizona; and the agreement between SRP

and RWCD dated September 9,1954.

14.7.2 All of the Paries, including the United States in all of its capacities except as

tiustee for Indian tribes other than the WMA T, recognize and confirm that the

measure of RWCD's Surface Water entitlement under the documents and

instruments identified in Subparagraph 14.7.1 is five and six-tenths percent

(5.6%) of the sum of all Surface Water, except Spil Water, diverted at Granite

Reef Dam or other points on the Salt and Verde Rivers (a) for Use on the lands

within the SRR described in Exhibit 14.7.2, (b) for distribution by Glendale,

Mesa, Phoenix, Tempe, and Chandler, or other cities, or towns, or their

successors, to the lands within the SRR listed on Exhibit 14.7.2, and (c) all

Surface Water delivered to SRP below Granite Reef Dam for Use on the lands

within the SRR listed on Exhibit 14.7.2 in exchange for Surface Water that

otherwise would have been divei1ed at Granite Reef Dam for delivery to such

lands; minus the first 19,427 acre-feet of Surface Water delivered by SRP each

year to the City of Phoenix domestic water treatment plants. Except as provided

in this Subparagraph 14.7.2, all rights and obligations contained in the documents

and instiuments refelTed to in Subparagraph 14.7.1 hereof shall remain in full

force and effect. RWCD's entitlement as set forth in this Subparagraph 14.7 shall
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not include any yield from additional active conservation capacity (increases in

reservoir capacity assigned to regulate reservoir outflow for irrigation, power and

municipal and industrial use which result from modifications of Roosevelt Dam)

in Plan 6 facilities (Plan 6 for the regulatory storage division of the CAP, which,

for purposes of this Subparagraph 14.7.2 is limited to modifications to Roosevelt

Dam on the Salt River).

14.7.3 All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, acknowledge that RWCD's Water

Rights as described in the documents and instruents referred to in Subparagraph

14.7.1 hereof are appropriative rights and are appurtenant to RWCD lands.

Should any other entity succeed to all of RWCD's Water entitlement and system

capacity, it shall assume RWCD's rights and obligations to the WMAT and SRP

under this Agreement. Nothing in this Agreement shall be construed as a grant of

rights between SRP and RWCD for the use of SRP facilities to deliver RWCD's

entitlement.

14.7.4 "Spil Water" for purposes of Subparagraph 14.7.2, shall mean flood flow waters

from the Salt and Verde Rivers in excess of the storage capacity of SRP reservoirs

as such reservoirs existed on February 12, 1988.

15.0 WMTWATERCODE

15.1 The WMAT shall have the right to allocate Water to all users on the Reservation

and on Off-Reservation Trust Lands pursuant to the Water Code and to manage, regulate
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and control the Use on the Reservation and on Off-Reservation Trust Land, of all of the

Water Rights quantified to the WMA T by this Agreement.

15.2 No later than eighteen (18) months following the Enforceability Date, the WMAT

shall have enacted a Water Code goveming all of the Water Rights quantified to the

WMAT by this Agreement. The Water Code shall include, at a minimum, the following

provisions:

15.2.1 Provisions requiring the measurement, calculation and recordation of all

Diversions and Depletions of Water on the Reservation and on Off-Reservation

Tiust Land.

15.2.2 Terms of a water conservation plan, including objectives, conservation measures

and an implementation timeline, as provided in Section 305(e)(2)(B) of the Act.

15.2.3 Provisions requiring the approval of the WMAT for the severance and transfer of

rights to the Use of Water from historically irrigated lands identified in

accordance with Subparagraph 11.3.2.1 to Diversions and Depletions on other

non-historically Í1TÍgated lands not located on the watershed of the same Water

source.

15.2.4 Provisions requiring the authorization of the WMAT for all Diversions of Water

on the Reservation and on Off-Reservation Trust Land by any individual or entity

other than the WMAT.
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16.0 OTHER PROVISIONS

16.1 RECLAMATION REFORM ACT

Pursuant to Section 3 i i (d) of the Act, the Reclamation Reform Act of 1982 (43

U.S.c. §§ 390aa, et seq.) and any other acreage limitation or full cost pricing provision

under Federal law shall not apply to any individual, entity or land solely on the basis of:

(A) receipt of any benefit under the Act, (B) execution or performance of this Agreement,

or (C) the Use, storage, delivery, lease, or exchange of CAP Water.

16.2 NO STANDARD FOR USE FOR QUANTIFICATION OF OTHER INDIAN
RIGHTS OR CLAIMS

Nothing in this Agreement shall be construed as establishing any standard to be

used for the quantification of Federal reserved iights, aboiiginal claims, or any other

Indian claims to Water in any judicial or administrative proceeding.

16.3 ENTIRE UNDERSTANDING

This Agreement constitutes the entire understanding among the Parties. Evidence

of conduct or statements made in the course of negotiating this Agrccmcnt, including, but

not limited to previous drafts of this Agreement, is inadmissible in any legal proceedings

other than one for approval or confirmation of this Agreement.

16.4 MODIFICATIONS TO AGREEMENT AND AMENDMENTS TO
EXHIBITS

No modification of this Agreement shall bc effective unless it is in writing, signed

by all Parties, and is approved by the Gila River Adjudication Court or the Little

Colorado River Adjudication Court, as applicable. Notwithstanding the foregoing,

Exhibits to this Agreement may be amended by the paries to such Exhibits in accordance
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with their terms, without court approval, unless such approval is required in the Exhibit

or by law; provided, however, that no amendment of any Exhibit may violate any

provisions of the Act, or this Agreement, or adversely affect the rights under this

Agreement of any Pai1y who is not a signatory of such an amendment.

16.5 STATE CAPACITY

Execution of this Agreement by the Govemor of the State constitutes the

commitment of the State to carry out the terms and conditions of Subparagraphs 7.17,

12.1, and 16.6. Except as provided in the preceding sentence, it is not intended that this

Agreement shall be determinative of any decision to be made by any State agency in any

administrative, adjudicatory, rule makig, or other proceeding or matter. The State's

participation as a Party shall be as described herein and shall not bind the State as to a

waiver of rights or release of claims, if any, for lands received by the State from the

United States pursuant to the provisions of:

(a) The Act of September 9, 1850,9 Stat. 446 (creating the Terrtory of New

Mexico);

(b) The December 30, 1853 Treaty with Mexico, 10 Stat. 1 031 (the Gadsden

Purchase);

(c) The Act of 1863, 12 Stat. 664 (creating the Territory of Arizona);

(d) The Act ofPebruary 18,1881,21 Stat. 326 (University of Arizona 1881

Grant);

(e) The Arizona-New Mexico Enabling Act of June 20, 1910,36 Stat. 557; and

(t) The Act ofPebruary 20, 1929, c. 280, § 2, 45 Stat. 1252 (land for miners'

hospitals for disabled miners within said State).
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16.6 OBLIGATION TO WORK IN GOOD FAITH TO ACHIEVE
ENFORCEABILITY OF AGREEMENT

As of December 31, 2008, each Party shall have the obligation to work in good

faith to satisfy the conditions set f0l1h in Section 309(d) of the Act. Except as provided

in the preceding sentence, no Party, by reason of its execution of this Agreement, shall be

required to perfomi any of the obligations or be entitled to receive any of the benefits

under this Agreement until the Enforceability Date.

16.7 AUTHORITY TO EXECUTE

Each Party represents that the person signing this Agreement on behalf of such

Part has thc authority to execute it.

16.8 CHANGES IN USES ON SRR AND RWCD LANDS

All of the Parties, including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT, recognize that Water Uses on the

urbanized pOltions of the lands within SRR and RWCD have changed and wil continue

to change from agricultural Uses to M&I Uses. The Parties including the United States in

all of its capacities except as trstee for Indian tribes other than the WMA T agree that

such changes in Use are valid, and that Water appui1enant to lands that are now or wil

become urbanized within a particular municipal or other water service area may be

delivered for M&I Uses on such urbanized lands and the Water Rights appurtenant to

such urbanized lands shall carr the Oliginal priority dates. With the exception of type of

Use, these Water Rights are as described in the Kent Decree, the Lehane decision (W.e.

Lehane v. Salt River Valley Water Users' Assoc., et ai., Cause No. 3202L-C) and the
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documents referred to therein. No Party, including the United States in all of its

capacities except as trustee for Indian tiibes other than the WMAT, shall challenge or

otherwise object to these rights on the basis of change of Use, nature of delivery, or on

any other bases in any judicial or administrative proceeding. As to urbanized lands

within the SRR, the Parties including the United States in all of its capacities except as

trustee for Indian tribes other than the WMAT agree that the historical practices of the

cities and towns located within the geographic limits of SRR and SRP and the general

nature of the rights are appropriately described in the Water Commissioner's Report of

June 3, 1977, a copy of which is attached as Exhibit 16.8. Nothing in this Subparagraph

16.8 shall be constred as authorizing the delivery of Water to any municipality by SRP

or RWCD for M&I Uses within the SRR or RWCD, respectively, in the absence of a

written delivery agreement between any such municipality and SRP or RWCD.

16.9 RIGHT TO PETITION ANY COURT OF COMPETENT JURISDICTION

Any Party shall have the right to petition any State court or Federal court of

competent jurisdiction for such declaratory and injunctive relief as may be necessary to

enforce the terms, conditions, and limitations of this Agreement. Nothing contained

herein waives the right of the United States or the WMAT to object to the jurisdiction of

the coui1s of the State to adjudicate any dispute arising under this Agreement or the Act.

Furthermore, nothing herein waives the iight of any Party to object to the jurisdiction of

any Federal court to adjudicate any dispute arising under this Agreement or the Act.
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16.10 GOVERNING LAW

This Agreement shall be construed in accordance with applicable State and

F ederallaw.

16.11 SUCCESSORS AND ASSIGNS

This Agreement shall inure to the benefit of and be binding upon the successors

and assigns of the Parties.

16.12 ANTI-DEFICIENCY ACT

The United States shall not be liable for failure to carry out any obligation or

activity authorized to be carred out under the Act (including any such obligation or

activity under this Agreement) if adequate appropriations are not provided by Congress

expressly to carry out the purposes of the Act.

16.13 NO BENEFIT TO MEMBERS OF CONGRESS OR RESIDENT
COMMISSIONERS

No Member of or delegate to Congress or Resident Commissioner shall be

admitted to any share of this Agreement or to any benefit that may arise herefrom. This

restriction shall not be construed to extend to this Agreement if made with a corporation

or company for its general benefit.

16.14 FEDERAL AUTHORITY

Exhibit 2.2 is the Act that authorizes the Federal action required to can)' out this

Agreement. If any amendment of the Act is enacted prior to the Enforceability Date that

materially and adversely affects a Party's rights or interests under this Agreement without

the written consent of that Party, then that Pai1y, upon its wiitten notice to all other
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Pai1ies, shall be relieved of its rights, obligations, and entitlements hereunder; provided,

however, that such written notice must be given to all Parties no later than the

Enforceability Date.

16.15 DUPLICATE ORIGINALS AND COUNTERPARTS

This Agreement may be executed in one or more counterparts, each of which shall

constitute an original, and all of which, when taken together, shall constitute one and the

same instiument. This Agreement also may be executed in duplicate originals, each of

which shall constitute an original Agreement.

16.16 NO QUANTIFICATION OR EFFECT ON WATER RIGHTS, CLAIMS OR
ENTITLEMENTS TO WATER OF OTHER TRIBES

Nothing in this Agreement shall be construed to quantify or otherwise affect the

Water Rights, claims or entitlements to Water of any tribe, band or community other than

theWMAT.

16.17 NO EFFECT ON FUTURE ALLOCATIONS

Water received under a lease or exchange ofWMAT CAP Water under the Act

shall not atlect any future allocation or reallocation of CAP Water by the Secretary.

16.18 CONSTRUCTION AND EFFECT

The Paragraph and Subparagraph titles used in this Agreement are for

convenience only and shall not be considered in the constiuction of this Agreement.
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16.19 NOTICES AND REPORTS

All notices and repoi1s required to be given hereunder shall be in writing and may

be given in person, by facsimile transmission, or by United States mail postage prepaid,

and shall become effective at the earliest date of actual receipt by the Party to whom

notice is given, when delivered to the designated address of the Party, or if mailed, forty-

eight (48) hours after deposit in the United States mail addressed as shown below or to

such other address as such Party may from time to time designate in writing. Any notice

or report required to be given hereunder, if due on a date certain that falls on a Saturday,

Sunday or federally recognized holiday, shall be due the next following business day.

As to the United States of America:

Secretary of the Interior
Departent of the Interior
1849 C Street, N.W., Mail Stop 4l00-MIB
Washington, D.C. 20240

Regional Director
Bureau of Indian Affairs
Western Regional Office
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 85001

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89006-1470
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As to the State of Arizona:

Office of the Govemor
1700 West Washington Street
Phoenix, Arizona 85007

Arizona Department of Water Resources

3550 N. Central Avenue
Phoenix, Arizona 85012
Attn: Director

As to the White Mountain Apache Tribe:

Office of the Tribal Chairman
P.O. Box 1150
Whiteriver, Arizona 85941

Altematively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

As to the Salt River Project Agricultural Improvement and Power District:

Salt River Project
Agricultural Improvement and Power District
P.O. Box 52025
Phoenix, Arizona 85072-2025
Attn: General Manager

As to the Salt River Valley Water Users' Association:

Salt River Valley Water Users' Association
P.O. Box 52025
Phoenix, Arizona 85072-2025
Attn: General Manager
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As to Roosevelt Water Conservation District:

P.O. Box 100
Higley, Arizona 85236
Attn: General Manager

As to the Arizona Water Company:

Arizona Water Company
P.O. Box 29006
Phoenix, Arizona 85038-9006
Attn: President

As to the City of Avondale:

City of Avondale
11465 W. Civic Center Dr.
Avondale, AZ 85323
Attn: Avondale City Manager

As to the City of Chandler:

City of Chandler
Mail Stop 605

P.O. Box 4008
Chandler, Arzona 85244-4008
Attn: City Manager

As to the City of Glendale:

City of Glendale
5850 West Glendale Avenue
Glendale, Arizona 85301
Attn: City Manager

As to the City of Peoria:

City of Peoria
840 1 West Monroe Street
Peoria, Arizona 85345
Attn: City Manager
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As to the City of Mesa:

City of Mesa
20 E. Main, Suite 750
Mesa, Arzona 85201
Attn: City Manager

As to the City of Phoenix:

City of Phoenix
200 West Washington, Suite 1200
Phoenix, Arizona 85003-1611
Attn: City Manager

As to the City of Show Low:

City of Show Low
550 N. 9th Place
Show Low, Arizona 85901

Attn: City Manager

As to the City of Scottsdale:

City of Scottsdale
3939 Drinkater Blvd.

Scottsdale, Arizona 85251
Attn: City Manager

As to the City of Tempe:

City of Tempe
31 East 5th Street
Tempe, Arizona 85281

Attn: City Manager

Dated as of November 1,2012
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As to the Town of Gilbert:

Town of Gilbert
50 E Civic Center Drive
Gilbert, Arizona 85299
Attn: Town Manager

As to the Buckeye Irrigation Company:

Buckeye Irrigation Company
P.O. Box 1726
Buckeye, Arizona 85236
Attn: General Manager

As to the Buckeye Water Conservation and Drainage District:

Buckeye Water Conservation and Drainage District
P.O. Box 1726
Buckeye, Arizona 85236
Attn: General Manager

As to the CA WCD:

Central Arizona Water Conservation District
P.O. Box 43020
Phoenix, Arizona 85080-3020
Attn: General Manager

or addressed to such other address as the Party to receive such notice shall have

designated by written notice given as required by Subparagraph 16.19.

17.0 EXECUTION BLOCKS

IN WITNESS WHEREOF, the Parties have executed this Agreement dated as of the

day and year first above written.
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THE UNITED STATES OF AMERICA

BY~~
Dated: ../30113

.

Secretary of the Interior

Dated as of November 1,2012
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THE STATE OF ARIZONA

Dated as of November 1, 2012

B~k~
Dated: (J /",25 -;2/3

Governor

Art~~
Secretary of State
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WHITE MOUNTAIN APACHE TRIBE

BY:~
Dated: /--t-- &

ChairmanAttest:~~
Approved as to form:æa~~.

Attorney
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SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By~A
Dated: l;; - 10 --ÄD~
President

Attest and Counters;gned: p.liL ú, dt/lJ

Secretary

Approved as to form:/~/k;;Q~
Attorney
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Dated as a/November 1,2012

SALT RIVER VALLEY WATER USERS' ASSOCIATION

8Y~ )(2
Dated: l;L -- It - J.C l~

President

Attest and counterSigned~)~ tti dftV'J

Secretary

Approved as to form:

4c1c;ç~ --
Attorney
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T~.-.'.- _ ~/~.."ONSE..R..V+1¡I~STRI. CT.,/ /~ ./ /. .9 ¿?~~"., _., --~Bj¡: .:' i,- ~.
Dated: 2 - 7 - 1 3

President

Atte~~~~
Secretary

APPro~~
"Gelì~ Counsel
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ARIZONA WATER COMPANY

By: 0~ tV ~vJ
Dated: 1-14-2o\.3

President

Attest: X ty ~ ~
Secretary

Approved as to form:2w:~
General Counsel

Dated as of November 1,2012
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CITY OF CHANDLER

By:

Attest:

Çt0~~7f:!7b~J
Mayor

17~~~""
City Clerk

Approved as to form:~/~~/e~
City Attorney

ios

Dated as of November 1,2012



Dated as of November 1, 2012

CITY OF GLENDALE

By: 4J'~
Dated: t:eøAJ) evj i 5 l 2013

City Manager

Attest D()~r.\a~ r
City Clerk

Approved as to form:

City Attomey
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CITY OF MESA

By:

Dated:

City Manager .
Attest: jC&âwv~ YJ1ldek0~

:If) +er'(ý
City Clerk

Approved as to f0ll1:~~
City Attolley

Dated as of November 1, 2012
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CITY OF PEORI

By: Y.ß~-
Dated: d/!¿,ú3

Mayor

Approved as to form:.~r
City Attomey
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CITY OF PHOENIX

DATED this _ day of

ATTEST:

C
City Clerk

~~
APPROVED AS TO FORM:

CITY OF PHOENIX, ARIZONA, a municipal
corporation
DAVID CAVAZOS, City Manager

,2013.

~~/
By:
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By:

Dated:

Mayor

Attest: c~ 11t1\ &L,

City Clerk

APprOV;?~ ~

City Attorney
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CITY OF SCOTTSDALE

By: ~
Dated: 1/ 'l'S he) "í

Mayor

Attest: è J.~
City Clerk

Approved a~ £~C-~
,

City Attorney
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CITY OF TEMPE

By:

Dated:

1d ¿J, 7l
January 10, 2013

Mayor

Attst ß~,~
City Clerk

Approved as to form:(L.Äß.~
City Attomey
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CITY OF AVONDALE

By~fJ1dL
Dated: . d -5 ~/ 3

City Manager

Attest L~~d
City Clerk

Approved as&~ ~

V
City Attorney
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TOWN OF GILBERT

By s:g~
Dated: il~/I'?
Town Mayor

/!

I) , Ii .. I) 1 '1 ,7
Attest: lltlUlll4iZ l'1 \jj/Dt¡1ß_/

v

Town Clerk

APprove~
Town Attomey
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BUCKEYE IRRGATION COMPANY

B~~,~
Dated: t2 /0 e¡ /13~ i
President

Attest: E

Secretary

Approved as to form:

d(!t_UMGeneral Couns
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BUCKEYE WATER CONSERVATION
AND DRAINAGE DISTRICT

By: /;~ 1 IJ bd/
Dated: \ (~\ l\ ~
President

Attest: £~ )J-e~-
Secretary

Approved as to form:

v¡fæ/L-
General Counsel
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CENTRAL ARIZONA WATER CONSERVATION DISTRICT

By: ~~~4ri~qJ
l V,

Dated: lLeI! 2 0 ,&1£11/2
i

President

Attest ~ r? ~
Secretary
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23

i

2

3

4

5

6

claims, mid snhsequc:l1tly as RiiprOlll'i¡:ie, per-

form ,:¡ pm'fornianc(\ audit. bi1Si:d 011 (1 stntisti(~r11

s¡nnpling of i1c\iudieated ej¡:¡ims.

(B) Arm'l RElTPIENTt;.-TIH' Hndits d(:-

slTibed in (~Iause (i) shall 1w lJI'ovidi'u to Ri~i:-

retary of Agyit:nlture and the Attorney (jl\ne"ral,

7 TITLE III-WHITE MOUNTAIN
8 APACHE TRIBE WATER
9 RIGHTS QUANTIFICATION
10 SEC. 301. SHORT TITLE.

11 This title may be cited as the ""1iite ':1olmüiin

12 Apèlche Tribe V\T,iter Hjghts Qu¡mtifiration A(~t of 201 U".

13 SEC. 302. PURPOSES.

14 The ¡mrpos(:s of this t1t1C m'r:-

15 (1) t.o authorize, nitity, and l'onfii'rii ttl( .1gn:e-

16 TIcnt;
17 (2) to authorize" and direi't 1.lw Sei~ri:Hl\l to (:xe-

18 tute the Agreeinent and take any OUll:)' adion rlt:l'-

19 ('s::ary to earry out all oLligatiom; of tIii 8i:(~retaiy

20 under the Agreement in a(,(,Ol'rlaiwc yvitli this title;

21 (:n to authOl'izc the amounts iie(~eSSaT'Y for tIll

22 United States to meet tliC obligations of the lJniü~d

23 8tatcR uncleI' the Agreement and tllis title; and

24 (4) to permanently i'csolw eertèiin dani¡-igC'

25 ehiiiiis Clicl all Wi1Jp1' rights elailllR ¡UilOng-



CEL1087-J ~,L,C,

2

3

4

5

6

7

8

9

10

11

12

l3

14

15

16

17

18

19

20

21

22

24

(A) the Tribe aiid it.s memhers;

(B) the United States, acting as trm.;t.ci~

for the Tribe and its niembcrs;

(C) the parties to the Agreement; and

(D) all otlier elainiants seeking to (ktn-

mine the natnn: and extent of tlw water rig'hts

of the Tribe, its members, the U riitec1 States,

acting as trustee for the Tribe and its niemben"

and other claimanti' in-

(i) the consolidated CÎ\i action in the

Superior Court of the State of Arizona for

the County of Maricol1H styled In re tlw

General Adjudication of All Rights To U S(~

"'Vater I I1 Tlw Gila River System and

Source, "'N-l (Salt), \V-~ (Verrl(~), \V-:1

(Upper Gila), ,V-4 (Saii Pedro); and

(ii) tlJe civil ì1dioll p(~nding in tlw 8u--

iwrim' COll1't of t11(: State of Arizona fOl'

the County of Apache st~,icd In re the Gen-

eral Adjudieatioii of All Riglits to Use

"'Vater in the Little (;010r3ilo River S:vstem

and Source and numbered CIV-6417.

23 SEC. 303. DEFINITIONS.

24 In this title:
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9--;)

(1) AGHEEMENT.-Tlic terii "AgTCCJ1Cnt"

2 mcans-

3 (A) the VlIVfAT \Vater Rig'!its Qnantitica-

4 tion AgTeement dated ,J annary J 3, 2009; and

5 (B) any arnenûimmt or exhibit (induding

6 exhibit dmentlnwnü;) to that AgT'eemmit that

7 arc-
8 (i) made 11 accordance with this title;

9 or
10 (ii) otherwise approved by tlie Sec-
11 retary.
12 (2) BrREA1.'.-The tcrm "Bureau" means the

13 Bure(\ll of ReclAmation.

14 un CAP.-'lli(' term "CAP" Hl(:ans the 1'('('-
15 lamati011 project authorized and COJlstrucÜ'd by the

16 United States in aecordiul(~e with title III of the Col-

17 orndo River Bèìsin Project Act (43 U.S.G 1521 d

18 seq.).
19 (4) CAP CONTRACTOH.- Tlw tenn "G/\.P (~()n-

20 tractor" means an inr1ivir1ual 01' entity that has eri-

21 tered into a long-t.erm c011traet (as that term is used

22 in the repayment stipulation) wit.li the United States

23 for delivery of water through the CAP system,
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(5) CAP FIXD 01\&R CHARGE.-'llic term

2 ¡'CAP fixed OM&R diarge" has the: mcaiiirig grn;n

3 tlw krm in tlw repayment stipnlatiOli,

4 (6) CAP M&1 PRlORITY \VATBH..-'l1(~ ÜT1l

5 uG.AP M&1 priority wClter" rrwans the CAP water

6 having ö. muiiieipal emu inuustriö..1 tldivery priority

7 under the repayment contract.

8 (7) CAP SUBCONTRA.CTOR.-The term "CAP

9 subc01itractor" means an individual or entity that

10 has entered into a long-term subcontract (as that

11 term is m;ed in the repayment stipulation) with the

12 United States and the District for the delivery of

13 Wi1tr-r throngli the CAP system.

14 (H) CAP SYi:TEM.-Tlic t.crm "CAP SYSt,Pll"

15 mcans-

16 (A) the Mark Vlilmcr Pumping Plant;
17 (B) the Hayden-Rhodes AqUl~dud;

18 (C) the Fanniri-MeFarland Aqllcc1nd.;

19 (D) the Tneson Aqneduet;

20 (E) any pumping plant or 311pl1rtenant
21 works of a feature described in any of subpara-

22 graphs (A) t.hrougli (D); and

23 (F) any extension of, addition to, or re-
24 p18cement for a feature deseribed in cin~' of snb-

25 paragraphs (1\) thl'ongli (E).
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(9) CAP WATER.-TJic term "CAP water"

2 mcmis "Project \Vater" (as that term is rkfiiicd iii

3 the repayment stipulation),

4 (J 0) CO:'TI'lCT.-Tlic term "Contrad"

5 means-

6 (A) tlw pr()p()s(~d (~mitl'H't bdw('('n the
7 Tribe and the United States atta(~hed as exhibit

8 7, J to the Agreement and numberec1 08-XX-

9 30-W0529; and

10 (B) any amendments to that contract.
11 (11) DISTRICT.-The term "District" means

12 tJie Central -r\.rizomi \\Tater Coni;erTatiol1 District, ,1

13 political subdivision of the State thAt is the C011-

14 tractor under the rcpaYll1cnt contract.

15 (12) E~F'ORCEABTLTTY nA'lE.-Thc term "(')-

16 forccability date" means tlw date described in see-

17 tion 309(d)(1),

18 (13) lXDIAX TRIBK-Tlie term "hidian trìlw"

19 ha:: tll(\ meaning given tlie tenn in s(:dion 4 of tlll

20 Tiidiari Self-Determination and Education Assistanee

21 Act (25 U,S.C. 45Gb).

22 (14) INJURY TO WATER RIGHTS,-

23 (A) IN GENERAL.-rrhe term ':jnjur'y to
24 water rights" means an interference with, dinii-
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nutlon of, or dcprivation 01', ê1 water fight under

2 Federal, State, or othcr law,

3 (B) INCLUSIONS,-Thc term "injury to

4 water ris!;hts" inelndes-
5 (i) (\ i~hange in the gToullÙW(\ter tabl(~;
6 and
7 (ii) any effect of s1l~h a chang-e.
S (C) EXCLUSION.-Thc term "injur'Y to
9 water rights" docs not inelude (my injury to

10 water quality.
11 (J 5) LmVEH COLORADO RI\'ER BA8T:" DEVELOP-

12 MEN'l FUl''D.-'lhe term 'íLower Colorado River

13 Basin Development Fund" means the fund pst.ili-

14 lishcd by section 403 of the Colorado Riyer Basin

15 PJ'~icct Act. (43 U.S.C. 1543).

16 (1ö) OFF-RESERYATION TRUST LAND.-rrhe

17 term "off-n~.s(~rv(Jtiori trl1st land" means land-

18 (A) loei1ted ontsicle the exterior boundaries

19 of the n~servatiol1 tl1lt is held in trust b~i tlw

20 United States fo!' the benefit of the Tribe as of

21 the mifol'~eability date; and

22 (B) depicted on tIie map attaehed to the
23 Agreement as exhibit 2,57,

24 (17) OPERATING AGENCY.-The term "Op(;r-

25 flbng" Agency" means the 1 or more cntitie~ Cluthor-
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1 izecl to assumc responsibility for t.hc' c'.nrc, operation:

2 maintenancc, iind replaeciiwiit of tlie CAP sysü~m.

3 (18) REPAYi\IENT CONTRACT,-'llH' T.'l'lll "I'~_

4 payniciit eontrad" nieaiis-

5 (A) tlii~ contniet between the United St(\tl~s

6 and the Düstrid for delivery of wö.tt~r and H:-

7 payment of the costs of the C.A.P, mnnbered

8 14-0G-\V-245 (Amendment No.1), and dated

9 December J, J 988; and

10 (B) any amendment to, or revision of, that
i 1 contract,

12 (1!=) REPAì''lVIENT STIPFLATION.-The term

13 "repayment stiJìlllation" menns the stipulated jiidg-

14 llH'lit (mel the stirmlat.ion for judg'llwnt (in(:llidil1g

is ,Hiy exhibits to those docllmeiits) entered 011 Nov('iri-

16 bel' 21, 200í, iii the Uiiiü~d States Distrid Court

17 for trw Distri(~t of Arizona in the (~o:nsobdated civil

18 (1ttion styled Central Arizona \Vater Conservation

J 9 District v. United States, 81. aI., and numbered CIV

20 95-G25-TUC-\VDB (EHC) and CIV 95-1720-

21 PHX-EHC.

22 (20) RESERV¡\TIO:,,-

23 (A) IN GEl\'ERii-L.-The term "reservation"

24 means the lafl(1 within tJie exterior houndai', of

25 the '\'\Thite 1Vfountain 1 ndiCl.ri R(~:-(~n'dtioii e¡;trib-
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hshed 1-)y the Execuhve ()rdi~r d¡-tcd Noveinher

2 9, 1871, as modified by subsequent ExccuiI\,(:

3 orders and Acts of CongTcss-

4 (i) known on the date of enadnient of

5 thiii Ad as HlP tiPort Apn(:1w Reservation"

6 pursuant to dlüpter :: of the Ad of ,Juiw

7 7, 1897 (30 Stat, 62); and

8 (ii) generally depicted on the map at-

9 ta(~hed to the Agn,;ement as exhibit 2,81.

10 (B) No EFFECT ON DJSpnTE OR A8 .:\11\18-

11 sIO:".-TJie depiction of the reservation dc-

12 scribed in subparagl'ciph (A)(ii) ¡:hal1 1101,-

13 (i) he used to affect any dispute hp-
14 t\Ve8n the Tribe R11Ò the 1Jnited States
15 concerning the legal bounò¡-ry of the rl'S-
16 crvation; or
17 (ii) (~()nstitiite cll arìniissioTl by tlw
18 Tribt~ with regard to any dispute between
19 the Tribe and the United StMes con-
20 cerning t.he legal boundary of the J'eserVH-

21 bon.
22 (21) SECRE'lM\Y.-Tlic tci'm "Sccrctnl:v"

23 rneam; tlie Secretary of the Interior.

24 (22) ST.I"'lE.-Tlie term "State" means the
25 State of ArizonlR.
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(23) 'lRIBAL CU) ""VATER.-The term "tribal

2 C:;A.P water" means the CAP water to wliich 1.11('

3 Tribe is entitled pursuant to the Contract.

4 (24) TRIBAL ""VATER RWHTS.-Tl-ie terni "tribal

5 ìVHter rights" means the watpr rights of tlw Trib(~

6 (lei:i~ribt~t1 in paragniph 4.0 of thi~ Agn~ement.

7 (25) TRIBE,-The term "Tribe" nieans tlie

8 \ì\TJiite Mountain Apache Tribe organized under' see-

9 bon 1 G of the Act of June 1 H, 19:34 (p,oml1only

10 known as the "Indian R.eoTgï:lJization j\e:t") (25

11 U.S.C. 476),
12 (26) 'VATER RIGHT.-The term "wClter right"

13 iiie¡:ws any right in or to gronndwat~r, snrtac(~

14 watcT', or ett1ient under Fedcral, State, or other law.

15 (27) 'ì\TJ\iAT HUHAL \VATEH sysrrEì\f.-Thc

16 term "\"\TJ\ú\rr l'liral WRÜ~r sysümi" means the 1T11-

17 nieipal, rural, and industrial waü~r diversion, stOl'-

18 ag'e, and delivi~ry system des(~ribcJ in s(~etion ;'307.

19 (2H) YEAR.-The terni "ynir" iri~aii!: è. (~i:iJ-

20 cndar year.
21 SEC. 304. APPROVAL OF AGREEMENT.

22 (a) ApPROVAL.-

23 (1) I~ GENERAL.-Exe:ept to t1ie extent that

24 any prOìîSlOl1 of the Ag-l'cernent conflicts wiUi a pro-
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1 vision of this title:, the: Agrccmimit is authorized, rati-

2 iii~d, and c:oiif'iT'iiwd.

3 (2) A:V1Ei\DMEi\TS,-An~' anwnclnwnt t a til(

4 Agn:cnwiit is Clutliorized, ratified, aiid e~onl'irriwcl, to

5 the extent that sudi anH:nùrneiit is exi~(~uT(~d to make:

6 the Agn~ement eonsistent ,vith t.his tit1c

7 (b) E1."'ClTTION OF AGREEIVIENT.-

8 (1) IN GENERAL.-To the extent that the

9 Agi-ement does not C011f1ict with this title, the See-

10 ret.aJ'J' shall promptly-

i i (1\) execute t1ie AgTeement, including all

12 exhibits to the AgTeement requiring' the ~iglll-

13 tUT'~ of tJw Se(~T'ctary: 8lirl

14 (B) in ê'leordanee with th(: Ag'l'(~('nie:iit,
is (~Xecìlte êUiy ê-rnt:1dmcnT, to the f\gTC:(:iient, iri-

16 elueling any amendment to any (:xhibit to tIll

17 Agreement requiring the sigmiture of thc' Set-

18 retary, that is not inconsistent with this title;

19 and
20 (2) DISCRETION OF THE SECRETAIW.-The

21 Secretary may execute any other amendment to the

22 Agl'ccment, induc1ing any amendment to any exhibit.

23 to the Agi-emciit. requiring the sigl1ature of the 8cc-

24 ret81J' , that is not incoiisisteiiT ìvith this titl.e if the

25 riJlwndiiwnt docs iiot reql1ir(~ (~()ngT'~ssion¡:i ê1p))loval



CELI0S74 ö.LC

33

pursuant to the Trade and Intercourse Act (25

2 U.S.C. 177) or ot.her applicable Fcdcri11 la\v (inclncÎ-

3 iiig'regulations).

4 (e) NATIONAL E:NVTHONi\1EWlA.L POLICY ACT.-

5 (J) E:'\ìRO\'l\fE\'TAL CO;VII)LIA'\CE.-In iniple-

6 nwnting. tJw Agn(~mt:it. and (',al'ying oiit iliit- title,

7 tlie Secretary shall promptly comply .with all appJiciJ-

8 ble requirement:s of--

9 (A) the National Environrnental Policy Ad

10 of 1969 (42 D,S.C. 432J et seq.);

11 (B) the Endangered Species Act of 1973

12 (16 U.S.C. 1 ;):31 et serJ.);

13 (C) all other applicable Federal Cll1T'l1-
14 mental layrs; and
15 (D) all rqn1lations prornul/2ated under the
16 laws des(:rjl)(~d in subpar¡lg1riphs (A) tlirol1g.ii

17 (C).
18 (2) EÀ"ECrTI0ì\ OF' AGHEEl\TEXT.-

19 (A) IN GEXERAL.-Ex(~(:ntiori of tIl( Agl't'e-

20 ment by the Secretary under this seetion shan

21 not constitute a major Federal action under the

22 National Environmental Policy Act of 1969 (42

23 U.S,C. 4821 et seq.).
24 (B) ElNJRONMENTAl_ COMPLIANCE.-.The

25 Secretary shalJ carry out all nCCCSStU")' Cl1ìll'Oll-
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1 mental compliaiiec (lctiìitii~s required by Feel-

2 eral law ili implementing the AgTC;ement.

3 (3) LEAD )i.GENCY.-The BuremJ shRll serve as

4 tlJe lead ag'em~y with n~sped to ensuring' enV11'011-

5 il1~iital t()mp1ial1~e assoLiateù with the \\71"1J\ T i'ur¡- 1

6 water system,

7 SEC. 305. WATER RIGHTS.

8 (a) TREA'liVTENT OF TRIBAL WrATEH R.IGHTS.-The

9 tribal water l'iglits-

10 (1) shall be held in ti'ust by the United Süites

11 on behalf of the Tribe; and

12 (2) shall not be subject to forfeiture or cibaii-

13 donment.

14 (b) R.EALLOCATION.-

15 (1) IN GEi\"ERAL.-In Rcco1'd¡.licC' ì,itli this t.iti(~

16 and the Ag;recincnt, the Sci~rctary shall realloeatc to

17 the Tribe, ¡-nd offer to enter into (\ (~orJtlï..et with the

18 Tril)L~ for the deJivery in a(:eorLlmw(~ with this sediolJ

19 of:-
20 (A) an entitlement to 2;3,7H2 acre-feet per

21 year of CAP water that has H l1on-ln(limJ agTì-

22 cultural delivery priority (as defined in the Con-

23

24

tract.) m accordance with section

l04(a)(l)(A)(iii) of the Arizona "\Natcr Sette-
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14

15

16

17

18

19

20

21

22

23

24
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mcnts Act (Public Law 108-451; 11 H St.at.

:-3488), of ìyhich-

(i) ~-3,75() ¡wn:-fed per yi:ar shall be

firmed by the United StHtes for tIii lwnefit

of tIll Tribe for the 100-ye11r pi:riod beg.in-

ning on ,J anUi:TY 1, 2008, with priority

equivalent to CAP M&I priority water, Jl

accordance with section 1 05(b)(1 )(B) of

that Act (118 Stat. :3492): and

(ii) :-3,750 acre-feet per yeèlr shall be

firmed by the Stcite for the benefit of tIie

Tribe for Üie 100-y('2r period heginning- on

,J 1liuai"J' 1, 200H, with priority (;qnivCl\i'ilt

to CAP M&I priority W¡ÜCl', iii cici'OrdmH'('

with scetion 105(b)(2)(B) of that Ad (11 ¡.

Stat. 3492); and

(B) an entitlement. to 1,21R (J(~re-fi;('t per

year of thi: watc:r-

(i) acquired by the Secretary thl'Ol1gh

the permanent relinquishment of tlic

Harquahala Valley Irrigation District CAP

su1Jeontract entitlement in aecordancc with

the contl'clet numbered 3-07-30-\7IT0290

among the Di stl'i(~t, I-I a niua ì)(I Jii V i1 11 lèY Ir-
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rig'ation District, and the Unitc:d 8tntes;

2 nnd
3 (ii) converted to C1'..P Indian Priority
4 water (as dcfl1wd in t.he Contrnd) pursu-

5 rllt to the Fort Mi~DirW(~ii Ini)ii1r1 Conmii-

6 nity V\Tater Riglits Sdtlenwnt Ad of 19~)O

7 (Public Law 101-(j2H; ) 04 Stat. 44HO),

8 (2) AUTHORITY OF TRIBE.-Sul~ject to approval

9 by the Secretary under section ;)06(a)(1), the Tribe

10 shall have the sole ailtliority to lease, distribute, cx-

11 cliang'e, or allocate the tribal CJi.P water described

12 in paragraph (1).

13 (c) "WATER SERVICE GAHT.AJ~ CnARGES.-T1ie Trihe

14 sha1l not. be responsible for ¡my water scn'Ìcc crlpita ì

i 5 chm'ge for tribal CAP water,

16 (d) ALLOCATTO), ,\.'1) REPAYMENT.-F'or the pur-

17 pose of deti~niiiriing- the allocation Hlid l"cpayint'nt of i~osts

18 of HllY ::ti'gc of the C.t'\ t'onstrll~kd ritttl' Novmnbcr 21,

19 2007, t.he i:Otìts assoi:iated with th(~ t1('livl~lT of ìritcr di~-

20 s(~l'ibp,r1 in subsection (b), regardless of w)ietlier the water

21 is dehvered for use by the Tribe or in accordall~e with

22 èlny assignment, exchange, lease, option to lease, or other

23 agreement for the temporary disposition of water entered

24 into by the rrrihe, 81131J be-

25 (1) nmiri:~iniimrsabic; and
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2 the District.
(2) excluded from the repayment obligation of

3 (e) 'WATER CODE.-Not later them 18 months after

4 tlie enforeeability date, the Tribe shall emid a water i~ode

5 tliiit-

6

7

8

9

10

11

12

13

14

15

16

17

18

19

'HiLV

21

22

23

24

25

(1) ~'oveni:s the tribal water riglits; and

(2) inelndes, at a minimuJl-

Ci\) provisions requiring Hie mcasnrciicnt,

mtleulation, ann recording of an diVl~rsiol1s êìid

depletions of water all the reselTatioii and all

off-reservation trust land;

(B) terms of a water conservation plan, iii-

eluding objectives, CoiisCITation measures, and

an implementation timcllnej

(0) provisions rcquirllg' the approval of

the Tribe for the severanee and transfer of

rights to tlw use of waü-òr from histori(:any il'ri-

g'ateu land i(lentifieu iii paragraph 11;:UU of

the Agreement to diversions and depletions on

other non-historieaJl~; irrig'Htcò land not loente(~

on the wHterslwd of tIll snme water S011'(\C; and

(D) provisions requiring the autllorization

of the Tribe for all diversions of water on t.he

l'csCl'VatiOll Hnd on off-reser"Vabm trust hind by

any I1ldiyiduiìl or entity other thFli the 1'rihc,
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SEC. 306. CONTRACT.

2 (a) I?\ GE?\ERAL.-The Secretary shall enter into the

3 ContraC', in 8ecolThllce with the AgT'eement, to provide,

4 among other things, t11at-

5 (1) the Tribe, on approval of the Seeretary,

6 may-
7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(1\) enter into contnicts or options to leèìse,

contracts to exchange, or options to exc:liarige

tribal CAP water in Maricopa, Pinrd, Piimi, rlnd

Y rlvapai Counties in the State pro,riding' for the

temporary delivery to any indi,ridual or cntity of

any portion of the tribal CAP water, subjed to

the conùitioTl that-

(i) the term of th(~ eontraet OJ' option

to lease shall not be longer than 100 years;

(ii) the contrads or optiom; to ex-

chang'c sliall be for the term provided in

the contract or option; and

(iii) 3 lease or option to leaRe pro-

,riding for the temporary delivery of trihal

CAl) \\'ater shall require! ill( 1(\81WC to pay

to the Operating- Agency all Cj\ P tix(~d

OlVI&R eharg'C's and £111 GiU) pumping Cil-

(!rgy (~harg'l~s (ciS defined in the.. n'pa;)'11)(~nt

stipnleJtion) assotiated with tlll l('ê:s('()

watrr; and
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1 (B) l'cnegotir¡tc any lc(Jse at aiiy tinw dur-

2 ing Uw Ll:riri of' the lease, subjeet. to the eoiidi-

3 tjOll that the terni of the r(~neg'()tiat(~d lease

4 Shèìl1 not ex~eed 100 years;

5 (2) no portion of the tribal rAP Welter mHY l)(j

6 pt:rnianently a1i(~nätt~ù;

7 (:3)(A) the Tribe (aiid not the Hriited State;, in

8 any eapacity) shall be entitled to all ('onsideration

9 due to the Tribe under any contract or option to

10 lease or exchange tribal CAP water cntered into by

11 the Tribc; and
12 (B) the United States (in any capacity) has no

13 tnist OJ' other ohligcition to monitor, Hdmiiiist.er, or

14 ae(~ount for, in any manncl'-

15 (i) any funds rcc(~iv(:d by the Trib(' as ('on-

16 sidf:rntiori under (l (~ontrad or option t.o leRst- or

17 ('xdiange tribal CAP water; or

18 (ii) the l~XJx~ndituJ't' of those' fmHls;

19 (4)(A) all tribal CAP water shall be deliyered

20 througli the CAP system; and

21 (B) if the delivery capacity of the C1U' system

22 is significantly redl1ceò or' anticipated to be sigiiifi-

23 cantJy reduced for an extended period of time, the

24 Tribe shall have the SeHne CAP delivery riglits H8 (l

25 CAP contnictor or CAP SUbCOTJiractoj' thcit is 81-
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lowed to take delivery of water other tlirln through

2 n,c CAP systeii;

3 (5) the 'rribc may usc tribal CAP water on or

4 off the reservation for any purpose;

5 (6) as authorized by subsedioii (f)(2)(A) of SCt-

6 tion 408 of the Colorado River Basi)) Projed Ad

7 (48 U.S.C. 1548) and to the extent that fimds are

8 a:vailable in the IJower Colorado River Basin Devel-

9 opment Funò established by subsection (a) of that

10 section, the United States shall puy to tJw Operating'

11 Agency the CAP fixed OM&R charges associated

12 ìì~th the dchvcry of tribal CAP water (except in the

13 case of tribal CiUJ water leased hy any individuril m'

14 entity);
15 (7) the Secretary shall waive the right of tlw

16 Sec.retary to c.aptnrc ri ii return flow from pro.i(~et cx-

17 diangi~ water flowing from the i~xü~rior bouiidrlry of

i 8 tJw n~¡.crvati()n; and

19 (H) no CAP ì:i¡ater scrvice capital charge shall

20 be due or payable for the tribal CAP water, regard-

21 Jess of whether the water is deliycJ'~d for use b? the

22 Tribe or pursuant to a contract or option to lease

23 or exchange tribal CAP water enterecì into b~' the

24 'lriho.
25 (11) HEQl'IREMENTS.-TJie Contract Rhall be-
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(J) for )1lT'manent SCT'VWC (within the llcaning

2 of section 5 of the Boulder Canyon Project Art (43

3 TT.8.C, G17d)); i1iid

4 (2) without liniit HS to tenn.
5 ((:) HA'TFICATIO?\-

6 (1) I~ GENER.AL.-Ex(~ept to the extt'iit that

7 any provision of the Contract conflicts with a pro\~-

8 sion of this title, the Coiitraet is authorized, ratified,

9 and confirmed.

10 (2) kVIEND:\fENTs.-Any aniendmciit to the

11 Contract is authorized, ratifieil, and confirmed, to

12 the extent that such amendment is execiited to make
.

i 3 t.he Contract consistent with this tit.le.

14 (d) RXECLTTO:' OF CONTI-\AC'T.-To trw extent t.liiit

15 the (;ontni(i,Ì dews not. conflict with t.his t.itle, the Se(~l.(\tal'Y

16 shall (~xc(mtc the Contract,

17 (e) PA\lVfENT OF CI-lAGEs.-Tlic Tribe, and any rc-

18 eipient of tribal CAP water through a eontrad or uptiun

19 to le¡u:ie or exehang'c, shall not be obligated to pay a water

20 service eapital charge or any other charge, payment, or

21 fee for CAP water, except as provided in an applicable

22 lease or exchange agreement.

23 (f) PROHIBITION8.-

24 (1) USE OUTSIDE STATE.-No tribal CAP

25 water m(l~T be leased, exe1imigc(l, forborne, or otlier-
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1 wise transferred hy the Tribe iii any way for usc di-

2 redly or indireetly outside tlie StaT,r',

3 (2) USE OFF RESERVATION,-Exccpt as êìithor-

4 ized by this sei~tion and paragniph 4,7 of tlw Agn~e-

5 rnent, no tribal wèlter rights under this title InèlY bi~

6 sold, ii~ase~tl, transfe~TT(~d, or nse~d outsiek the bomid-

7 aries of the reservation or off-reservation t1'8t land

8 other than pursuant to an exchange.

9 (3) AGREEMENTS "'1TH ARIZONA WATER BAN'K-

10 ING AUTHORITY,-"Nothing in this title or the AgTee-

i 1 11ent limits the right of tlie rrribe to enter into an

12 agi'eement with the Arizona "Vater Banking AuthoJ'-

13 ity (or emy successor entity) estahlished by sertion

14 45-~421 of the Arizomi Revisc'd Statutc~s in accord-

15 (mer with State lAW.

16 (g') lJEASES.-

17 (1) l: GENEHAL.-To tli(~ e~xü~nt thnt tll( le'rlses

J 8 of tribal CAP 'Vatpl' by tJw Tribe to t11( Distrid and

19 tu any of the eit1es in the State, attach(~èl as exhibits

20 to the Agl'eemciit, are not in conflict with the prO'vi-

21 sions of this title-
22 (A) those leases arc authorized, ratified,
23 and eonfirmed; and

24 (B) the Secretary sliall execute tli0Jeascs.



CELl 087-1 t;L('

43

(2) MIE:-DMENTS.-To the extent tliat aniend-

2 nWl1ts an: executed to 111ike the Jcas(~s described in

3 paragTaph (J) consistent wjth this title, those

4 amendments are authorized, ratified, and confirmed.

5 SEC. 307. AUTORIZATION OF WMAT RUR WATER SYS.

6 TEM.
7 (a) I"\ GE"\ERAL.-Corifòistent with snbse(~tiom; (a)

8 and (e) of section :312 and sllbseetiOll (h) of this seetion,

10 sig'n, èmd construct the ,iV1VL/\.T rural water system to di-

9 the Secretary, acting thl'oug'li the Bureau, 81iall plan, de-

11 vert, store, and distribute water from the N ortb Fork of

i 2 the \lilhite River to the Tribe that shall consist 01'-

13

14

15

16

17

18

19

20

21

22

'ì .....)

24

25

(1) a dam and storage resen'oir, pumping

plant, and t.reatment facilities located along' the

North Fork of the \1I,711itc River ncar the conmmnity

of \"Vhiteriver;

(2) a distribution system consisting' of pipelines

extenùing- from tlw t)'catment ffJ(:iliti(~s to ('xisting

water distr'ibution systems serving the (',ommnnitiC's

of \Vliiteriver, Fort Apache, Canyolì Da~', Cedar

Ci'e~k, CaiTizü, and Cibe("ue;

(:-5) connections to existing distribution tcH.:ilitieE

for the commnniti es described in paragTaph (2), but

not including any npgniclcR of, or improvements to,

existing or future pul¡lic water systems for the COl1-
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munitics described in pani¡.rraph (2) thai may be

2 necessary to aceommodate ill~rcasec1 demand èlnd

3 tlovy rates (and any assoei¡.t(~d ehöiig'('s iii watc~r

4 qualit~,);
5 (4) i~oTmedions to additional i'onnnunit.ic'S along

6 the pipeline, provided that the ml (1iti oTial conncdiom;

7 may be added to the distribution system described in

8 paragTapli (2) at the expense of the Tribe;

9 (5) cippul'tenmit buildings and (lecess roads;

10 (6) electrical power transmission and distribu-

11 tion facilities necessary for operation of the project;

12 and
i 3 (7) any other proj(~ct eOlnpolients thöt tlic Sl'('-

14 l'('t¡ny, in consultation \vith the' Trihe, dctcrniiJi(~s to

15 be nce(~ssary.

16 (b) MODIFICrì.TIO:\S,-Thc Scen~tar'y and 1,11(: Tribe-

17 (1) may modity the components of tlie \".TJ1J\ 'l

18 rural "vater system d(~s(~rib(~d iii i.mbSi'i:tion (n) by

19 mutual agTeement.; and

20 (2) shall make all modifications required iinder

21 subseetion (e)(2).

22 (c) FINAL PRO.meT DE8W:'.-

23 (l) IN GEXERAL.-1')1C Secretar-, shall issue 8

24 final project design of the ,VMAT rural \'vater sys-

25 tcin, in(~luding t.lil~ dam, imiiqiiig plrmt.s, pii)(liiw,
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and treatment plant, tliat 18 generally cOl1sistc~llt

2 with the project extension rc~port lÌrited February

3 2007 after the completion of--

4 (A) any Rppropriate 01 IvironrnentaJ c~onipli-

5 alJLt adivity; ¡-ind
6 (B) tIl( rCVlC\\; pl'oe(~ss dC:Sl'l'ihc:d 1l para-

7 graph (2).

8 (2) RE\'E\r.-
9 (1\) IN GENEHAL.-Tlie SeCl'etaTY shan re-

10 view the proposed design of the ,V1Vf.A T rural

11 water system and perform value en O'11eer1no'b b
12 analyses.

13

14

15

16

17

18

19

20

21

(B) RESliLTS.-Taking into consideration

the review under subparagraph (A), thr Sc~c.-

retary, in consultation with the Tribe, shaH re-

quire appropriate (~hang'cs to tlw clesig'ii, so that

the final desigl1-

(i) ni(~(:ts BUl':¡-ii of Ht'(~la1w-ition dt'-

:sign stant1anls;

(ii) to the max1mum extent prac:-

tieable, i1worporates any elianges that

22 would improve the cost-effectiveness of the

23

24

delivery of water through the \V1\1AT rural

water system; and
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(iii) lli1Y be ('onstT'J(¡t(~d for tIil'

2 anJOUllt.s made êlYìilablu under section 3J 2.

3 (d) COJ\r:YA.:\CE OF TITLE.-

4 (1) IN GENER.AL.-Title to the W1VLAT rural

5 water system i:hall be held by the lJnitt~tl SteitelS

6 until title to tIie VllVlßi,T runil ìNèlter s~rstt:1I is l:ll-

7 veyed by the Scc.retary to the 1'ribe pursuant to

8 paragTapli (2).

9 (2) CO:\ì"EYANCE TO TRIBE,-The Secretary

10 shall convey to the Tribe title to the W11AT rural

1l water system not later tlian :30 days after the ch\te

12 on which the Secretai":' imblishes in the Federal

13 Register a statement of finding's that-

14 (A) t.he operating' criteria, stcuiding oper-
is ating' procedures, cnicrgr.iwy ;:wtion plan, and

16 first filling and rn011it.oring criteria of the d(~-

17 signers h"rve been established and are in phwt;

18 (B) the \ATJIAT rural water system Jias op-

19 erated under the standing operating l)1O(~(~dui'rs

20 of the designers, with the participation of the:

21 Tribe, for a period of:3 years;

22 (C) the Secretary has provir1ec1 the Tribe

23 with tedmieal assistance on tlie manneJ' by

24 which to operate and maintain the ìVl\lA T rural

25 water system;
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1 (D) the funds made syailable Uiidi~T' section

2 812(b)(3)(B) have beer) diqiositec1 ii the

3 \A1VIA T JVIRintt:mmee FUlid; ¡mel

4 (E) the \Vi\1A T rural vvater system-

5 (i) i~ substa.ntiiil1y ~onipldlè, as di,tlT-
6 mined by the Seeretar,\; ani1

7 (ii) satisfies the requirement that-
8 (I) the infrastructure constructed
9 lS capable of storing, diverting, treat-
10 ing, transmitting, and distributing a
11 supply of water as set forth in the
12 fined project design d(~sr~rihL;d iii snl1-
13 s(~di()n (c); cmd
14 (II) Uic S(\lTdnry has r~()mmlted
15 with the Trib(' rcgHf'ding the proposed
16 finding that the V\TJ1AT rural water
17 ~ystem is ::mbstmitially i~ompJetc.
18 (e) ALIENATION Ai'W TAl0ì.ION.-

19 (J) IN GENERA.-Conveyam~e of title to tlii~

20 Tribe pursuant to subsection (el) does not waive or.

21 alter any applicable Federal law (ini;luding regLilri-

22 bons) prohibiting RlienRtion or taxation of the

23 \V1\1 AT l'lraJ water system or the 1lidi~rlying' res-

24 eryation land.



CEU0874 S.Le.

48

1 (2) ALIENATION OF \V1\AT RURAL ìV.-iTEH 8Y8-

2 TE:\1.-Thc V,TJVL\ T rural ìHitcr syskm, including

3 the cOlnponents of the: \V1VLL\ T rural water systcrn,

4 shall not b(~ alienRted, (~lI~unibered, or (:oiiveyed in

5 liny manm'r by the Tribe, im1ess a rc(:om'cYeii(:e is

6 äut1ioriz:ccJ by an Ad of CongT(~ss (~nCl(~tpd aft(:r t11(

7 date of enClC'mcnt of this Act.

8 (t) OPERA.TION AND lVAINTENA..'\CE.-

9 (J) IN GEl\ERAL.-Consistent vviHi 8U bsec:ions

10 (d) and (e) of section ;n2, the Secretary, acting

11 throug'h the Bureau and in cooperation with the

12 Tribe, shall operate, maintain, and replace the

13 i\V1Vu"- T niral water system until the date on which

14 title: to the ,,1\11\'1 rural water system is tT'Hlist(~rl'~d

15 T,O the Tribe pursuant to subsection (d)(2).

16 (2) LriVITATION.-
17 (1\) IN C:tNER.AL.-Beginníng' (m the date

18 on whidi title to the \Vl\1J\ T rund wa L¡'T' :syst(~rn

19 is transfelTeù to the Tribe pnnmarit tu sub-

20 section (d)(2). the United States shall helVe 110

21 oblig'ation to paj' for the operation, mainte-

22 miiee, or' replacement. costs of the \VIvlAT rural

23 water system.

24 (B) LTiVlJ'l'ATION ON LIABTu'l'Y.-Effechve

25 on the date on which tlie Secretary pubJjshes 8
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1 stRtemeiit of findings in tlw Federal H.cg"Ìst.er

2 pursuant to subsection (d)(2), the United

3 St.at.es shall not be held liable by any court for

4 dania~:es arising out of any aet, omission, or 0(:-

5 eurrmwe relating tu the land or tHt:iJities eoii-

6 veycd, other than damages t~a\l8(~c1 by èllY intt'.ii-

7 tional aet or aet of neglìgcnr~e committed hy the

8 United States, or b~' employees 01' agents of the

9 United States, prior to the date on whidi the

10 Secretary publishes a statement of finclings in

11 the Federal Register pursuant. to sii bsection

12 (d)(2).
13 (g) RIGHT TO REVIEvV.-

14 (J) Ix GE::ERAL.- The statement of findings

15 published by the Sccrdary pursumit to subsect.ion

16 (d)(2) shan be eonsidcred to be R final ¡:ìgC11~Y adion

17 subject to judieial rt'\'i(~w under sedions 701 through

18 706 of titl(~ 5, United Statt~s Cocle

19 (2) EFFECT (n~ TITLB.-Nothing in this title'

20 gives the Tribe or any other party the rig-ht to jl1dì-

21 cial review of the deterrnination by the Sc(~reÜnT

22 under subsection (d) except under subehaptcr II of

23 chapter 5, Rnd chapter 7, of title 5, United StnteR

24 Code (commonly known a¡. the "Admini¡.tnihn: PI'-

25 cedure Act").
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(11) ApPLICABILITY OF I8DEki\.-

2 (1) AC+HEEi\IENT Fmi SFECTPTC /\CTTìITTES.-

3 On receipt of i1 rc~qm~st of the Tribe, ,mù i ii ae('ord-

4 (11)(e ,vith the Indian Self-Detcrniinntion mid Edu-

5 . A' A t (')'" U... C'" 4,"0 t 'li:ation 1lSS1strinee 'e, ..;) .::,~, ;) (' St~q.J, t 1(

6 Sec:retar:y shci11 t~l1ter into 1 or more agl'eenwnts with

7 the Tribe to carry out the artivities authorized by

8 this section.

9 (2) CO:\TRAcTs,-Any contract entered into

10 piirsuant to the Indian Self-Determination and Edu-

11 l:ätion Assistance Act (25 U.S,r;, 450 8t seq,) for the

12 purpose of carrying out any provision of t11i:o title

13 shall incorporate such iirO'~sions regarding: periodie

14 JHì.)l11mt of funds, timing' for usc of funds. trnlìS-

1 5 pan~llCY, ovcrsig'lit, reporting, and aceountaLJility ilS

16 the SCtTctary determines to be necessary (at t.he sol"

17 dislTdioJ1 of the Secretary) to ,~nsure ilppropriate

18 ste,varùship of Feùeral funds.

19 (i) FINAL DESIG:'S; PROJECT CONSTRUCTION.-

20 (1) FINAL DESIGNS,-AlJ desig'os for the

21 ìiVl\1..l1, T rural "vater system shal1-

22 (A) eon form to Bureau design staiirlanis;

23 Hiid
24 (R) be subject to reylCW aml approval by
25 tJie SecretalT,
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1 (2) PnOJECT CONSTRUCTION.-Ecieb project

2 component. of the W1\lNl rural v,rter system shrill

3 be constructcd pnrsUèmt to dcsigl1S and spcejfícci-

4 bons approved by the: Se(~retciry, ¡emd al! e~onstT1wtion

5 worh: shall be :subjcd to inspcdiul1 Hml approval by

6 the Secretary,

7 (j) CONDJTTON.-As a condition of coiistl'nt:tion of

8 the faeilities alitliorized by this sedion, the Tribe shall

9 provide, at no (:ost to tlie Secretary, an land or interest¡.

10 in land that the Secretary identifies as necessary for the

11 construction, operation, and maintenance of those facili-

12 ties.

13 SEC. 308. SATISFACTION OF CLAS.

14 (8) IN GENERAL.-Exccpt as S('t forth in the Agree-

15 In(;nt, the benefits rralized by the Tribe and its nieinbers

16 iiidcl' this title shall lw in fulJ satist:-wtion of Rll dHinis

17 of the Tribe;, its members, and tIie Unit,oc1 States, rwting

18 as trusk(; for the; bCiid'it of the Trib(; and its nW1I1wrs,

19 for water rights and injury to wäkr rig'hts iirit1C'l" FC'dcl'11,

20 State, or other la¡.y with respect to the reservation and off-

21 reSCl'VCl ti on tru st 1 an d.

22 (b) USES OF \VATER.-.All uses of water on land out-

23 side of the rcscrTation, if and when thai Janr¡ is subse-

24 qiicntly and finèìllY determined to 
be part of the reSGIT3-

25 tion thrmigli resolution of imy dispute hetween tllC Trihe
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1 and tlw United Stat.es over the location of the r(~s('rvat.ion

2 bOUliclary, and miy fcc la.nd ìvithiii the res(~rvat.ion pl,lncc1

3 into trust and niade part of the rescrvRtion, shaJJ be snli-

4 jed to the maxinium annual diversion mnounts and the

5 maximum annual depletion HlYlOUnÜ; islH:~eiticd in the

6 Ag1'('(~nH:iit,

7 (c) No RECOGì\TTJON OF "'TATER RIGHT'8,-Notwith-

8 standing subsection (a), not.hing in this title rcr.ogl1izes or

9 establishes any riglit of a member of the Tribe to water

lOon 1.1 ie resen-ation,

i 1 SEC. 309. WAIRS AN RELEASES OF CLAMS.

12 (a) IN GENERAL,-

13 (1) CLAMS AGAlN8T THE STATE AJ\'D OTI'I-

14 ERS.-Except for the Si)(~cifically retained claims de-

15 scribed in subsect.ion (b) (1), the Tribe, on behalf of

16 itself and its nieinbers, and the United Sta.t0.S, iid-

17 ing in its capacity as trustee foi' Oie Tribe and its

18 members, as part of the p(~rformane(: of the l'eispec:-

19 tive obJig'ations of the United States and the Tribe

20 undel' the Agreement, are authorized to exeent.e (j

21 waiver and rc~iea~(~ of any r~laims against the State

22 (or (m~' agenc'y 01' political subdivision of the State),

23 or any otJier person, entity, corpor8tion, or ll1Ul1(:-

24 ipaJ corporation unòer Federal, State, or other hiw

25 for ciJl-
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(A)(i) past, pres(~nt, and fntm'e' (~Jainis for

watm' rights for tlw rcsc~rvation and oft-l'(~seiwi-

tion trust land nrising froni time ininwirioricil

(wd, thrrc¡-fter, forev('r; and

(ii) past, pres(~J1t, and future (~Ièlinis for

wat.er rights arising from time immemorial and,

thereafter, forever, that are based on aboriginal

occupancy of land by the Tribe, its members, OJ'

their preder,essors;

(B)(i) past and present claims for injury to

water right.s for the reservation and off-reservèl-

tion trust land Arising from t.il11; inimcmioria)

t.hrough the c~nforc('ahility dntc;

(ii) past, present, and tiiture clainis for in-

jury to water rig'hts ¡-rising: from tillW irnnwino-

ria) and, therciìfter, forever, that ,U'C' bas(~d on

aboriginal oc;~up(me.v of law) by the TrilJl\ its

menilwn;, or their prede~essors; aml

(iii) claims fOl' injury to water rig'hts aris-

ing after the enforceability date for the resen1C\-

bon and off-reservation trust lanël n~sultiiig

from off-reservation diversion or usc of water in

a mannf~r that is not in violation of the AgTee-

llient or Süiti~ lî1w; and
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(C) past, present, and fntm'c clRiins a1'S-

2 ing out of, or rr~l(lting in any in¡:nincr to, the n('-

3 g'otiRtiün, e)\ecution, or Rrloptìoii of tli(~ AgT(,C-

4 ment, an appli(~iîble settlenwJlt jiidg'C~nicnt or dc-

S (~n~e, or thü, title,
6 (2) r;L../'lM8 AGAIl\ 8T TRIBE ,- Ex(~(~pt for tlll

7 spcciti(~ally retained claims des(~riberl in subseetion

8 (b)(:3), the United States, in all capacities (except as

9 tnistee for an Indian tribe other than the Tribe), as

10 part of the performance of its obligations under the

11 AgTeement, is authorized to execute a "VaiVeI' and re-

12 lease of any and all claims against. the Trilw, it.s

13 mcmbers, or any ag('nc~7, offieial, or eiiljiloycc of t.hc~

14 Trihe, under Fr,deral, St.ate, or any othei' Jaw for

15 a11-

16 (A) past mid prc;sent clairns for in.inr~7 to
17 watr'l" rig-1iüs l'C'sulting from the cliv(~rsl(ii or uS('

18 of wi:ter on the l"e::ervation änd on oft-n~s(~n'a-

19 tion trust land arising frorn time inimemoriHl

20 through the enforceability date;

21 (B) rJaims for injury to water rig'hts a1'8-
22 mg after the enforceability date resulting from

23 the diversion or use of water on the reservation

24 and on oft-reser'Vation trust land in lJ manner

25 that is not in "iolatioii of the Agl'CCiiciit; and
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(C) past, prcscrit, and futurr: f'laims a1'8-

2 ing out of or related iii any manncr to the: ncgo-

3 tiation, execution, or adoption of thc Agrce-

4 ment, an applicable srtterncnt judgmneiit or de-

5 i~ree, OJ' this title.
6 (3) CLAIMS AGlùN8T UNITED STATES.- EX('(èpt

7 for the specifically retained claims described in sub-

8 section (b)(2), the Tribe, on behalf of itself and its

9 members, as part of the performance of the oblig-a-

lOtions of the Tribe undei' the Agreement, is author-

11 ize(ì to execute a waiver and release of an~' claim

12 :igainst tIii TTnitrd Rtates, including agencies, offi-

13 ciaIs, or c:iiployces of the nnitcd StAtes (exeept in

14 the capacity of the United States as trustee for

15 other Indian trib(~s), under Federal, State, or ot.her

16 law for any and a1l-

17 (A) (i) past, present, and future dainis for

18 water rightt: for the reservutioii and off-J'cl;(:l"vc:-

19 tion trust land arising from time immemorial

20 and, thereafter, forever; and
21 (ii) paRt, prP-f)uit, and fnture ('laims for
22 water rights arising from time immemorial a1l1,

23 thereafter, forever that arc based on aboriginal

24 occupancy of land by the Tribe, its membcrs, or

25 tJ1cii' J1red(:ci~ssors;
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(B) (i) past and present claims relating 1J

any in;unwr to dèìlläges, losses, oi' ll.llll''S to

wèìter, Viaü~r rig'lits, land, or otlier T''soi.irc~cs

dne to loss of water or wc\Ü:r rights (indndiiiç:

dèlmages, losses, or injuries to hunting, fishing',

gathering', or cultural rights Jm: to loss of

water or 'water rig'hts, claims relating to inter-

ference \vith, diversion, 01' taking of water, or

claims relating to failure to protect, acquire, OJ'

develop \vater, water rights, or water infrastruc-

ture) within the reservation and off-reservation

trust land that. first r1ccruecl at ¿my tinw prior

to tIlt (\iiforccahilit.y (1I11c;

(ii) past, pr¡~seiit, ¿nid íiiLuY': claims for in-

jury to water rights arising' frorn time nnniimw-

rial and, thereafter, forever that arc based on

aborigi.nal ü(~eUJlèìncy of land by the Tribe, its

members, or their predecessors; anJ

(iii) claims for injury to water rights äl'S-

il1g' after the enforceability date for the reserva-

tion and off-reservation tnist land resulting

from the off-reservation r.iv(~rsi()ii or 118(' of

\wiT,~r in a nimil1er tliêÜ is not in violation of the

Agr¡.i.ein0.1it. or applicahkhiw;
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(C) past, prcsciit, and future e1aiins aris-

ing out of, or rc!nting in any InmllCl' to, the rw-

gotiation, (~xccution, or adoption of the j\gT(~(,-

ment, an appli(~abic settleniriit jud¡.nillTlt OJ' de-

('T(~C, or tliÜ:ì title;

(D) past änd lll~s('nt (~Iaiim; relating in è\ny

manner to pending' litigation of claims rclating

to the \vater rights of the Tribe for the reserva-

tion and off-reSeTyation trust land;

(E) past and present claims relating to the

operation, maintenance, and replacement of ex-

isting irriglìtion syst.ems on t.he reservation con-

structed prior to thc enforcclìhiJit.y date that

first accrued at any tinJe prior to tIll ciif()r(~e-

ability date, which waiver shall only bccom(~ (it_

feetiyc on the full appropriation and paynicnt to

tlw Tribt. of $4,950,000 of tlic amounts llildt"

available nnc1t:T' scdion ::J2(b)(2)(R);

(F) any elaims relating to operation, main-

tenance, and replacement of tlie \7ìTì1A T rural

water systeni, which waiver shall only beconw

effectIn; on the date on which funds are lTiade

available under section 3J2(b)(3)(R) and depoi--

itod in the \V::VIA T l\1aillLemin(~e Fund;
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(G) past and present hreHeli of trust and

2 negligence claims for damage to thc land and

3 natural resources of the Tribe caused by ripc:i-

4 ian and other vegetative manipulation by the

5 United States for the purposi~ of in(~reasing

6 water runoff from thi~ n~servation that first ae-

7 cr1H~r1 at any time prior to the enfo1'~eabilit~T

8 date; aiid
9 (H) past and present e1aims for trespass,

10 usc, anò occupancy of the rc~selì'¡üion iii, on,

11 and (iloiig the Black Hiycr that first accnied ot

12 any time prior to the enforcccihility C1iltC.

13 (4) EFFECT ON BOUNDARY CLAI1HS.-Nothing-

14 in this title mq1ands, diininislws, or impaets any

15 claüns the Tribe may assert, or any deü~nse the

16 United States may assert, concenùng title to land

17 outside the most curn~nt surTey, as of the dak of

18 enadnwnt of this Ad, of th(~ nortlwrl1 boumJary of

19 tIie l'esi~rvation.

20 (b) RESER'i'ATION OF RIGHTS AND HETENTION OF

21 CLAB'TS.-

22 (1) RESERYATlOl\ OF HIOHTS A):n HETEl\TTOX

23 OF CLAI:Vrs BY TRIBE A~D UNITED t-TJ\'lE8.-

24 (A) TN GENERAL-Notwithstaiiding the

25 waiver anò releaç;e of claims authorized under
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suhseetiOll (3)(J), the Trihe, on 1)cliciJf of itself

and its iiii'mhcrs, and the Unitcd Süitcs, ricting'

as trustee for the Tribe and its rn(~nil)(:rs, shiil1

retain rmy ri¡?,'it-

(i) sub,jed to subpanigriiph 16.9 of

the AgTe(~ment, to assert daims for inju-

ries to, and seek enforcement of, the rights

of the Tribe mid its members under the

Agreement or this title in any Federal or

State court of competent jurisdiction;

(ii) to a¡:sert claims for injuries to,

and seek enforcenient of, the right.s of tIll

Trihe under t.he jl1rlg11Cnt and dc'c~J'~c~ (~1I-

tc~n~d hy the court in the Gila H.iwl' ndju-

dication proc:cediiig-s;

(iii) to assert L1aims for ii.iUrIes to,

anù se(~k (~nf()r(',miient uf, the rights of the

Tribe under the judgment HlH1 detl':c cm-

tered by tIie conrt in the I-iittlc Colorado

River adjudication proceedings;

(iv) to object to any claims by or for

any other Indian tribe, Indian community

or nation, 01' depcmkiit Indian community,

or the Unij,~d States on bdwlf of suel! n

tribe, cOHliiiunity, or nation;
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(-v) to part.icipate in the Gila River ad-

judieation proceedings and the J Jittle Colo-

rAdo Riv(~r adjudication proceeding!:: to the:

extent prO\ided in subparagTaph 14,1 of

the AgTe(~nieiit;

(vi) to assert any ('laiim; (il'sing after

the enforceability date for iiijm¡: to water

rights not specifically waived under this

section;

(\ii) to assert any past, present, or fu-

ture claim for injury to water rights

ag'ainst any other Indian tribe, Indüin

community or müion, depi:iideiit Tnditl1

comnmnity, allottee, or the lJniü'd States

on behalf of sU(~h Ii tribe, community, na-

tion, or allottee;

(viii) to assert any past, pn~sent, OJ'

future: elairn for trespass, m;c, and ()(~(~n-

paiicy of the reservation in, on, or liloiig

the Black Hiyer against Freeport-

MeMoRan Copper & Gold, Inc., Phelps

Dodge Corporation, 01' Phelps Dodge

Morenci, Inc. (or a prcdcces¡:or or suc-

cessor of those entities), inr,Jl1dirig all sub-
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sidiarics and affiliates of those entities;

and

(ix) to i1sscrt c-laims arising after the

enforceability date for injury to water

rights re~mltìng froni the pmnping' of water

from land JO(~äted within nClti()iaJ forest

land as of the date of the Agreement in the

south 1J of T. 9 N " R. 24 E., the south

V: of T. 9 N., H. 25 E., tJle north 1/2 of

T. 8 ?\., n. 24 E., or the north 1/2 of T,

8 No, R. 25 E., if water from the land is

used on the land or ii- transported off tlie

land for nnmir.ipaJ, c-ommereiaJ, or indus-

trial usc.

(B) AGREEMEN'l.-On terms aeccptabJe to

the Trib(~ and the United SÜìtt~s, the rrrib(; and

the United States are authorized to (~nt('r into

an èigTeement with Frl'i'port-Md\'1oRari COPP('Y'

& (jold, Ine., Phelps DOLlg'l' Corporation, or

Phelps DocJg'c Moreiwi, InC'. (01' a pi'erJeeessor

or sueeessor of those entities), indudlrig alJ ¡.mb-

sidiaries and affiliates of those entities, to re-

solye the claims of the 'I'rilJc relöting to the

tJ8fòpasR, UH8, and occupanc,yof the I'cRcnation

iii, on, and along the Black River,
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(2) HESERYATIOl\ OF RIGHTS A:'D RETE1\TIOX

2 OF' CLAIl\fR BY TRIBE AGAIl\ST UNITED 8TXlES.-

3 l\otwithst.anding' the \vRiver 8.nd relcasc~ of clainis

4 authorized under subscc,tion (Cl)(:3), the Tribe, all 1w-

5 half of it~elf and its nwmbers, shall rl:,iin ¡il?

6 right-
7 (A) snbjcct to subparagraph 16.9 of the

8 AgTeement, to assert claims for injuries to, anel

9 seek enforcement of, the rights of tlie Tribe and

10 its members under the Agreement 01' this title,

11 in any Federal or State COUrt of cornpetent ju-

12 risdiction;
13 (B) to assert clrlims foT' injuries to, rlrid
14 s('ck c~nforccnieiit of, the rights of the Trih(~ èìnd

15 mcmb(~rs under the judg111Crlt rlid d(~ercc cll-

16 tered by the eourt in the Gila I-tiver adjudiea-

17 tion proceeùings;
18 (C) to i.8Sert claimö for injuries to, äTHl
19 seek enforcement of, the rights of the Tribe and

20 members under the judgment and decree en-

21 tercel by the court in the Litte Colorado River

22 adjuòication proceedings;

23 (D) to object to any claims by or for any
24 other Indian tribe, Indimi coiii111lit.y or nation,

25 or (lc~Jwiid(mt Tiidiiin emnninnity, or t.11( T1i1i1(~d
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States OIl lx'half of 8m:11 a trihe, c'ommuiiity, or

nat.oJl;

(E) to assert past, present, or fnture

c:Jaims for injury to water rights or (lny other

c:laimì: other thell H tlc-iini to water rights,

agèlim;t any otlwi' Indian tribe, Iii cli aii (~Onnnii-

nity or nation, 01' dependent Indian community,

or the United States on bclicilf of sudi a tribe,

c0l11mmity, or nation;

(F) to assert claims al'smg after the en-

forceability date for iJ~jury to water rights re-

sulting' from tJie pmiiping: of waü~r n'om land

located within national t01"~st land as of the

date of the AgTccmcnt in the south 1/2 of T. 9

N., R. 24 E., the south 11: of T, 9 l' " R. 25

E., the north liz of T. 8 1', R. 24 E., or the

north 112 of r1'. 8 "N., R. 25 K, if water fl'Oll'

that J¡md is used 011 the 1cLnt1 or is tninsporü~d

off the lana for l1iinieipal, (:()mnic~reial, 01' in-

dustrial use;

(G) to assert any e1aims arismg after t11e

enforceability date f01' injury to water rig-hts not

specifically'waived under this section;
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1 (H) to seek remedies FInd to Clssert Flny

2 other cla.ims not spccifjcnlly waived under this

3 section; and

4 0) to assert aiiy ('laim arising nfter the en-

S forceability date for a fiiturc taking by tlw
6 United Sttites of reser'vötion himl, off-reserva-

7 bon trust lanrl, or any property rights öppl1r-

8 tenant to that land, including any water rights

9 set forth in parag1'iph 4.0 of the AgTCerncnt,

10 (:3) RESEHYATIOt\ OF RIGHT8 AXD HETEXTIOX

11 OF CLAIMS BY eNITED S'IATES.-Notwithstanrling'

12 the waiver and release of claims authorized under

13 subsection (a)(2), the United States shall retFiin any

14 right to assert any cl(liin not specifically wriiì7'd in

15 that subscet.ioll.

16 (e) EFFECTTV1'i:\BSS OF '\!/ùVER ANi) RELEASES.-

I7 Except as othenvis(~ slwcifÌl~aiiy pru\"idecl in subpara.graphs

I8 (E) Hnd (F) of subsedion (a)(8), the waivers and )'(le(1ses

19 niiil(~J" tm1:öectioTl (a) sha1l h(~('.OTni: effective on the ('nt()n~('-

20 ability (late.

21 (c1) ENFORCEABILITY DATE.-

22 (1) IN GEJ\TERA,-This section tah:es effcet on

23 the date on \vhicli the Secretary publishes in tlie

24 Federal Register (l statement of findings tJiat-
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(A)(i) to the cxtl'iit 1,11at the Agre(~ineiit

(~oiiilic:;. witJi this t,i1,h" tlw Agn:enl('llt has l)((~ii

revised throng)i an allH~ndiricil1 to ('¡iirillè\Ü' til(

eonf1id; Rnd

(ii) the Agn:enwnt, as so n:vù';I;Ù, 1m:: bee:n

excenü~d by tIw Sc(~rdary, the Tribe, ,md tIw

Governor of the State;

(B) the Secretary has fulfilled the require-

ments of sections ;j()5 and BOb;

(C) the amount made available undel' scc-

ticm 312(8) has been deposited in the ,?\TJii1,e

.1\TountHin Apache Trihe \V(jt¡~l' H.igli1,;. Snttle-

inCTlt Suhac~eount;

(D) the' StHi.~ TÌmds described in suhpar¡.-

gn-iph 1 B.::i of tlw AgrcC'nient have becii depos-

ited in the .White Mountain Apadie Tribe

'N atel' Rights Settlement Subaceount;

(E) the Sec:rdary 1m:, is:,ued a n:eonJ of

decision approvmg the constriietion of the

V;''lVIAT rural water system in a (:onfig1.1l:itioii

f;ubstantially similar to that describen in sedion

:-307;

(F') the judgments mid decreeR Rubstèin-

tinl1)' in tlw torui of tliOSI' atüidiecl to th(.

Ag-I'cenic'nt RS exliihits 1 :UUi, 1 mid 12.~Ui.:2
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have heen approved hy the rr.spcctivc trial

2 r~ourts; aiid
3 (G) the ìvmvcrs and rchmses (iuthoriz(~d

4 and set forth in subsediOlI ((1) have lweii exe-

S l~UÜ~Ù by the Tribe and tIll S(:(~rdai'.r,

6 (2) FAILl'RE OF ENFORCEABILITY DATE TO

7 OCCUR.-If the Secreta I'.! does not publish a state-

8 mont of findings under paragraph (1) by April ~-HJ,

9 202J-
10 (A) this title is repealed effective May J,
11 2021, and any activity by the Secretary to canT

12 out this title shall cease;
13 (B) any amounts made availRh1c und(~l' sec-

14 tioii 312 shall ininicdiateJy revert to the gCl1cnil

15 fund of the Treasury;
16 (C) any other Rmounts ckpm;ìtLod in 11l(

17 White 1\ountciin Apadw Tribe ìVatlT Rig'hts

18 Settleiiwnt 8uba~eoimt (inellHling any amuimts

19 paid by the State in aceordanee "vith the AgTce-

20 ment), together witìi any interest accrnecl on

21 those amounts, shaH immediately be returned to

22 the i'cspective ¡,oUJ'~(~s of those fumìs; and

23 (D) the 'l'l'ilw 3nc1 its members: and the
24 Uniterl States, acting fl" trustee for. tlic 'l'ribe

25 and its members, shall retain tlw l'iglii to Assert
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past, prcscnt, and future watc:r rights clAims

2 and dRims for injury to wrlter rights for the

3 rescrvation and off-rescT'ìation trust land.

4 (3) No ADDITIONAL RJUHTS TO \V"-\TER-B(~-

5 g'11ning on the enfon~(~abiJity date, all Jmiù hdJ by

6 tJie United States in trust for the Tribe äl11 its

7 members shall have no rigJits to ìvater other than

8 tJlOse specifically quantified for the Tl'ibe and the

9 Unitccl States, a(~ting as trustee for the Tribe and

10 its mcmbers, for thc resetïTation and off-reservation

11 trust land pursuant to paragraph 4.0 of the Ag1'ee-

12 ment.

13 (c) lJNITED STATES ENFORCE:;1ENT AUTHORITY.-

14 NOiJiiiig in this titlc or the AgTccment citf¡icts any right

is of the Unit.ed St.ates to take aiiy actioTl, iiicluding cmirOlI-

16 mentF\1 ad-ions, under any Jaws (indnding' regl11ations and

17 the (~oinnion Jaw) n~lcLting to hUHian lWHlth, safety, or the

18 envinnllwnt.

19 (f) No EFFECT ON ,VATER RI(n-ITs.-Exc(~pt us pro-

20 viòed in pai'ag'i'aphs (J )(A)(ii), (1 )(B)(ii), (3)(A)(ii), and

21 (;i)(H)(ii) of subscdion (a), nothing in thi~ title Htf(~d~

22 any rig'lits to water of the Trilw, its members) or the

23 Uniterl Sitates) aeti11g as trustee for the Tribe Hnd its

24 members) for Jand outside the boundaries of the reserVH-

25 bon or the off-l'~servation trust Jand.
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1 (g) E~'I'ITLElVIENTS.-Any cl1tit1cnicnt to water of

2 the Tribe, its nwiibcrs, or Un: Uiiiü\d Statrs, Ad.ing' as

3 trusü:e for the Tribe and its mmnb(~rs, relating' to the 1',8-

4 ervatiOll or off-rcsrrì"ation trust land shall be satisfied

5 froni the water re:soure(~s g1'anteJ, quantified, eonfir111,(1,

6 or l'eeogTlized 'with respee:t to the Tribe, its members, amI

7 the United States by the Agreement and this title.

8 (h) OB.TECTION PROHIBITED.-Except as prOìided in

9 p,inigraphs (J )(A)(L\:) and (2)(F) of subseetioii (b), the

10 Tribe, and the Uniteo States, acting as tnistee for the

11 Tribe shan not-

12 (J) object to the m~e of any well located outside

13 the houndlìries of the reservatioii or the ott-l'('SCTí'rl-

14 tion trust land in cxistliice: on the ('ntoreeHhility

15 dat.e; or
16 (2) objcd to, dispute, or chalJcng'c afkr the en-

17 forceability date the drilling of any w("l1 or the with-

18 dniwal and use of water from any ",yell in the I..ittc

19 Colorado River adjudication proceedings, the Gila

20 River adjudication proceedings, or any 01.1181' ,imliciöl

21 or adniinistrRtive proceeding.

22 SEC. 310. WHITE MOUNTAIN APACHE TRIBE WATER RIGHTS

23 SETTLEMENT SUBACCOUNT.

24 (a) ESTABLISHlVENT.-'lhcre is established 11 tl1l

25 Lower Colonido River Basin Developnwnt F\ind ~\ 8ub-
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aeeount to be known as the "\\!hitc IVloUlitFlin Apaehc

2 Tribe \ì\¿:tr~r Rights Settlement Snbììreomit", (:oiisistirig

3 of--
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(1) the amounts deposited in tlw snbêu:eount

punmant to 8('(,tion :312(a); êIiù

(2) sudi ütlwr amounts ai: an' dvailabl(', iiidml-

illg' the amoiiits provided in subparagraph i 8,;3 of

the AgTeement.

(b) USE OF Fu:¡\ms.-

(1) TN GENERAL.-Subject to paragraph (2),

the Secretary shall use amounts from the vVliite

Mountain Apèwhe Tribe \Vater Rights Settlement

SuhaeeoUlit for t.he planning, d(-~sign, ane eonstl11e-

Lion of t.he \ì\lVIA'l rural '\vater sysü~m, in accordance

with section 307(ö).

(2) RBQrIREl\IB:'Ts,-Iii (:arrying on1, tIii ac-

tivities deseribed in panigTapli (1), the Si'en:tary

shall l1sl' such ::mrns as are neei~ssäry fr-oni the \Vliitt:

MOl1ntain Apache Tribe \Vater Rights Settlenwnt

Snbaceol1nt-

(A) to provi(lc the Buremi witl! amounts

siiffir,ient to earry out oversight of the planning,

design, and construction of the \\1vfAT rural

water system;
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(B) to repay to the Treasury (or the

United States) any outstamliiig balance on the

loan R11thorizcd by the ìi\liitc Mountain Apach(~

Tribe Rural ,Vater System Loan Authorization

Ad (Public; Law 110-390; 122 Stat. 4191),

after \vhieh repayment, the Tribe slwll hê:VC no

fnrthcr liabilitv for the balance on that loan'. ,
and

(C) to (~ar1'.v out all required envil'onmenUiI

compliance activities associated with the plan-

ning, desigii, and constructi011 of the V;'111AT

rural water system.

(c) ISDEAA CONTRACT.-

(1) IN GENERAL.-It the Tribe so requests, the

planning, desig'n, and constrnetion of the ,,7JIAT

rural wat,T system shall be earricd out purslUìlit t.o

the terms of an agTeemcnt or êlgT(~Cments (~Tltcred

into unùer seetion 807 (h).

(2) ENFORCEME1\'T.-T1H: S(~('l'(~tar:y niay pnr-

fmc any jl1clieial remedies and (;arry out any at1niìiiis-

tratiye actions that are neccssary Lo cnforcc ClIJ

agTeement described iii paragraph (1) to ensure tllat

amounts in the ,Vhite Mountain Apache Tribe ,Vater

Rights Settlement Subaccount are u¡:ed in accord-

ance wit.h t.his seetion.
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1 (d) PROHIBITIO:: Oi\ PEH CAPITA DJ8TRIBFlJOi\S,-

2 No îìiiount of tllt: principal, or tlw int.erest or iJl~oni(' ne-

3 c:ruing 011 the principal, of t.he \"\TJiitc :\Iounüiiii Apache

4 Tril)(~ VVater Rights Settlement SubaceonTit slinll be dis-

5 tributeu to any member of the Tribe on a per (~apit¡j bäSis.

6 (e) AVAILAILITY OF FUNDS.-

7 (J) IN GENEHAL.-Amounts in the \Vhite

8 Mountain Apache Tribe \Vater Rig-hts Settlement

9 Subac(~ount shall not be available for expenditure by

10 the Secretary until the enforceability date.

i i (2) IJ\TESTì\1ENT.-The Secretary shall inyest

12 the amounts in the Vlhite Mounti1in Apache rrribe

13 \Vatt'r Rights Settlement Sl1baceouiit in (w(~ordanc('

14 with section 40:3(f)(4) of the Colorado River Brlsiii

15 Project Act (43 U.S.C. 154:3(t)(4)).

16 (3) USE OF Tl\TEREST.-Tlic interest accrued

17 on anlOunts inyesü~d und(~r pHTagTl:lph (2) shall not

18 be available for expenditure or ,~~thdnxwal until the

19 enforceability ùate.

20 SEC. 311. MISCELLOUS PROVISIONS.

21 (a) LIMITED \VAIVER OF SnVEREIG:\ Iiriln:NI'lY.-

22 (1) IN GENERAL-I)) the ease of a eivil action

23 described in paragraph (2)-

24 (A) tlie United States 01' 'l'ribe, m'
25 hoth, niay he joiiwd in tlw eivil aetioii; And
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1 (B) any claim by the United Striks or the

2 Tribe to sovcn~igl1 inmmnity from tIl( 6vil R(,-

3 tion is 'waived for t.he sale purpose of n1soh'ìJ1g'

4 any issu8 re¡2:¡:rdins!: the intcrprct:-tion or cll-

5 fiin~C'lrH~lJt of this title or tlw Agn't~int'lJt.

6 (2) DESCHJP'l'ION OF CIVIL ACTI0N,-i\ t~ivil ¡w-

7 tion referred to in paragraph (1) is a civil aetion

8 filed-
9 (A) by any party to the Agreement or sig-

10 iiatory to an exhibit to the Agreement 11 ê1

11 United States or State court that-
12 (i) reli-teR solely and directly to t.he in-
13 krprctatioii or C'nfor('(~lll(nt of tliis titk or
14 thc~ Agreement; a.ncl

15 (ii) n¡-mes as a p8rt.y tlw 'United
16 Stat.es or t.he Tribe; or
17 (B) by a hiidowiicr or water usu' in tlie
18 Gila River bat5ìii 01' IJittc Colorado River basin

19 in the State that-
20 (i) relates solely and directly to tlw in-
21 terpretatioii or (~llforcement of section ~j09

22 of this title and paragTapli 12,0 of the
23 Agreement; and

24 (ii) nameR as R party the United
25 States or t.he Tribe.
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(b) EFFECT OF TITLE,-Nothing iii this title quaii-

2 tifies or otherwise affects any water rigbt or c1aini or enti-

3 tlcmcnt to water of any Indian trib(~, band, or comnmnity

4 other than the Tribe.

5 (e) IJIJVi:TATlON ON IJL,\BILITY OF UNITED

6 STATES,-

7 (J) IN GENERA.-The United Stutes shall

8 have no trust or other obligation-

9 (1\) to monitor, administer, or ¡weouiit for,
10 lJ any manner, any amount paid to the Tribe

11 by any party to the 1\gTeement other than the

12 United States; 01'
13 (B) to review or approve tlw eJoi)(;nrlitllre of

14 those funds.
15 (2) INDEMNTFTCATTO:'.-The Trib(~ shall indem-

16 nii~r the United States, c\Jd liold the Unitr.d StHtcs

17 harmless, witli respcd to any daini (iiwluc1ing' daims

18 for taking,,; or breach of t1'::t) arising out uf the re-

19 eeipt or e:XlJenditure of fUiiÙS ùes(~ri1Jed in pan:igTapli

20 (1) (J\).
21 (d) J\PPLICABIlJTY OF HRCLAYTATTON REFOHM

22 ACT.-The Reelamation Hefol'l1 Ad of 1982 (4:3 U.S,C.

23 ;:i~)Oaa e1, seq.) and any other acreage limitation or fLll1-

24 cost pricing provision under Federal law shall not appl?

25 to any individual, entity, or land solely on the hasis of--
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(1) receipt of any henefit mid(~r this title:;

2 (2) tlw e~x(:cntion OJ' pcrformaiwc of the i\g1,(~-

3 ln(~nt; or
4 (3) the nsc, storag'c:, dcliyery, lease, or (~xeliaiig't~

5 of CAP water.

6 (e) SECRETARIAL PmVER SITES.-Tlw portions of

7 the following' named secretarial power site J'csen'cs that

8 are locatecì on the Port Apache Indian Resenration or the

9 San Carlos Apache Resernition, as applie~able, shall bc

10 transferred and restored into the name of the Tribe or

11 the San Carlos Apache Tribe, respectively:

12 (1) T Jower Black River (1'. :j N.. R 26 K; 1'.

13 :3 :\., R. 27 E.),

14 (2) Black River Pumps (1'. 2 N., R. 2;j K; 1',

15 ? "T R ') i~ E . l' '3" T I' 2 ~ E )-: ¡'., ...v ., . t 1\.,~. U .:. .
16 (3) Carrizo ('1. 4 N., H. 20 K; T. 4 N., It 21

17 E.; 1', 4i¡2 N., R. 19 E.; '1, 4% N., R 20 E.; T.

18 41/2 );., R. 21 E.; T. 5 N., R. 19 E.).

19

20 E.).
(4) Knob ('1. 5 N., R. 18 E.; T. 5 N., It, 19

21 (5) Walnut Canyon (rr. 5 N., R. 17 E.; 1'. 5 N.,

22 R. 18 E.).
23 (()) Gleason Flat (T 4% N.) R,_ Hi E.; 1'. :5 N,

24 R. 1 G E.).



CEL10S7-l S.Le.

75

(f) No EPFECT ON FUTURE ALLOC'ATIONS,-\Vat¡T

2 l'~c(:ivcd unclm' (l lcase or cxchiìni:tC of tribal CAP wätrr

3 under this tiT,)(: shaJJ not atfeet Hny future rillocCltion or

4 reaJJo(~rition of CAP water by the Sc(~n:tai7-'.

5 (g) AFTER-ACQUIRED 1'RrsT LAND.-

6 (1) REQUIREMENT UF ACT OF CON(.mE~:-.-

7 (A) lJEGAJ~ TITLE.-Subjed to snbpal'a-

8 g-apl) (B), after the enforecability date, if the

9 Trjbe seeks to have legal title to additional land

lOin the State located outside the c:\1:erior bound-

11 aries of t11e reseJìTation taken into trust by the

12 United Statei; for the benefit of tlie Tribe, the

13 Tribe may do so only pursuant to an Ad of
14 C01l6rress specifically antliol'izing tlie transfer

15 for ÜJ( bmietít of th(; Tribe.

16 (B) EXCBP'T'W"S.-SubprirRgTRph (A)

17 shall nut apply to-
18 (i) the n:storation of Jani) to the ri~s-
19 ervation subsequently Hnd finally ddi;r-
20 mined to be part of the reservation
21 tlirough resolution of any dispute between

22 the Tribe and the United States over the
23 location of the reservatimi boundary, un-
24 less required by Fedcra) 1m\'; or
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(ii) off-resc,rvation trust lanò acquired

prior to .J anuary 1, 2008.

(2) \VATER RIGIITS.-

(A) IN GENEHAJ i.-After-rwquired trust

land that is loeateù ouü;jJ(~ the reservation shiìll

not in(~lude f(-~dcrally J'~:served rig;hü; to :Sllrfa(~(~

water or gTouiidwater.

(B) R.ESTORED LAND.-Land that is re-

stored to the reservation u¡. the result of tlie

resolution of any reser'Vution boundary r1isputc~

between the Tribe and tlie United Stc"tcs, or

any fee simple land within the reservation that

is placed into trust, shall haye water rights pur-

suant to section 308(b),

(3) ACCEPTANCE OF LAND T: TRUSiT STA1TR.-

(A) IN GENEHAL.-If the Tribe acquires

leg-al fee titlC' to land tJiat is located within tlw

exteriOl' boundaries of tlHè T"~s('Twltiori, tliC' Se(~-

r(~tri.r.v shall i:leC'cpt the Lmd in trust status for

UJe benefit of tlie 'Ii.ibe in aeeordanec with ap-

plicable Federal law (including regulations) for

SUell real estate acquisitions.

(B) RESERVATION STATUS,-Land held in

trust by tJie Secretary unnel' subparagraph (A),

or restored to the reservati on as n resu It of l'cs-
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olnt.ion of (ì homidary dispute hctwecyi tJic Trihc

2 and the 1Jiiited Stntc~s, sJi¡¡lJ be dc(~in(~d t.o be

3 pRrt of the reservation.

4 (h) CONFOHi\TINU .l\iìfENDMEl\'l.-Ste'd.iün 8(b)(2) of

5 tJE' \Vhitc lVI ountain Apathe Tribe Hul'-\! Water Systemi

6 Loom Authorization Ad (Publit Law 110-:390; 122 Stat.

7 4191) is amended by striking "January 1,2013" and in-

8 serting "May 1, 2021".

9 SEC. 312. FUNING.

10 (a) RTJRAL ,VA'ì'ER SVSTE1IJ.-

11 (1) :ii:ANDATORY APPHOPRTATIONS,-Subject to

12 paragTaph (2), ont of any funds in the Treasury not

13 otherwise ilppropriM.erl, the SeCl'itRry of tJw TJ'~ì1s-

14 nry shall transf¡~r to the Secretciry to ('.Rr1'Y (mt the

15 planiiing', engineering, d(~sig'l1, (~m~ronnimit.H i coinpli-

16 alH~C, and i~uTlstruetion of thi~ ,V1VIAT rural water

17 system $126,193,000,

18 (2) INCLUSIONS.-TJie amouiit nlldc availabl(~

19 unùer paragTl:ipli (1) ::häll ini.ndl: sneli sum:: a:: än~

20 necessary, but not to exreecl 4 percent of the con-

21 stniction emitnwt e.osts, for t.he R1Jreal1 to ea1'ry out

22 oyersight of aetivities for planning, c1csigl1, environ-

23 mental compliance, and construction of the rural

24 water system.
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(1)) WMAT SETTLEIVIENT AND l\lAIXTEI\J\NCE

2 Fr).'1)8.-

3 (J ) DBFINITION OF FU:\DS.-In this 8n11-

4 sed,ion, the term "Funds" means-

5 (A) the ì,~l\1.Arr Settcim:iit Fun() ('stab-
6 lished by panigTii.ph (2)(A); änd

7 (B) the \V1.\iAT Maintenanec F111d estab-

8 lished by paragraph (:3)(A).

9 (2) ,VlVIAT SI;:TTLEMENT FI;ND.-

10 (A) ESTABLTSIll\lENT.-Tliel'c 18 estab-

11 lished in the Treasury of the United Sü:itcs H

12 fund to be knmvn as the ""/Tv1A1' Settement

13 Fund", to be ödininistered by the Seei'i:üir.'f,

14 eO!1sisüllg of the: amounts deposiü:d in the nlld

15 under subparagraph (B), togdhcr with IH1~' in-

16 tcrcs1, IH:(:ruC'd 011 1,J108e airOllI1t.s, ror usc' by t.l:

17 Tribe in (w(:ordanec with 8ubparag'l'aph (ei.

18 (B) TRANSFERS TO FPI\D.-

19 (i) IN GEl\TERAL.-Then: äTC author-

20 ized to be appropriated to the Secretary
21 for deposit in the Wl\iLA l' Settlemciit
22 Fiind-
23 (1) $78,500,000; and
24 (II) any adrlitional imiounts de-
25 scribed in chmse (ii), if l'ppJierihle.
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(ii) Al1THORIZATION OF ADDITIONAL

Ai\OTJN'IS.-In accordaii:e with sUlisectimi

(e)(4)(B), if the vV"liAT riiral water sys-

tem is eonveY8d to the Trib(; bdol(~ the

dati: un whidi the $35,000,000 uei:.ì(~rib(~cJ

in subsi:('t,on (i~)(2) ii: eompldely lTaue

available, 1.1ie1'e is anthorized to be appro-

priated to the Secretary, for deposit iii the

\V1VL'\ T Settlement Fiind, any renlH1ll1g

amounts that would other',,~se liayc been

made available for expenditure h'om the

Cost Ovenun Suhaccount.

(C) USE OF Fl'i\DS.-

(i) I;\ GRNERAL.-The Trihe ShRl1 usc

arnounts in the "V\71v1AT Settlement Fund

for any of the follc)"wing' purposes:

(I Fish pror1udioJl, inc~ludiiig'

bè.tdieiic:s.

(II) Rdiäbi1itation of r(~(:r(;ati()n(Jl

lakes and exi8tirig- irrigation systems.

(ITT) "Water-l'elateò ee.onomie de-

velopment projects.

(IV) Protection, restoration, and

economie development of forest and

watershed healtli.
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(ii) E::'1STING IHRIGA'll0N SYSTEi\IS.-

Of tlw amoUlits d(~posiÜ'd in 1.,11( Fund

under siibparap:raph (B), 110t Jess thari

$4,950,000 shaii be ns(~cJ for the rehabilita-

bOll of existing irrigation systems.

(3) ì,VIVIArr MAL'\TENANCE FFND,-

(A) ES'l-ABLISHl\1ENT.-There 18 estab-

lished in the Treasury of the United 8üitcs 8

fund to be knmvn as the "Ví1\1AT Maiiiteri8l1Ce

Fund", to he administered by the Secretal'Y,

consisting- of the anioiiit.s deposited in the fund

under RubjJRT'igraph (B), tog'L~tlier with any in-

terest èwerued on those amount.s, for iii:e hy tIl(

Tribe iii accordance \vith subparagn:¡pli (C).

(B) MANDATORY ,\PPROPRTi\TTONS.-Ont

of any funds in the TrcClsury not oLherwise ap-

propriated, the Secretary of the Treasury shan

transfer to the Secretary $50,000,000 for de-

posit in the \V1VfAT M aintenam'.e Fund.

(C) USE OF PF:\'DS.-The Tribe shan nsc

amounts in the \Vi\1AT Maintenaii(~e FUllò only

for the operiìtion, maintenanec, mid l'cp1ciiic-

ment costs associated ì~'ith tlll c1clivel'y of water

through the VillvlAT Tliral water system
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1 (4) ADM1NISTRATJO:\.-Tlw S(~cret::ry s11(111

2 l1an::gc t1ic Funds in accordance with tlw Amcric:3n

3 Indian 1'rust Fund IVlanClg'(lnwnt Iieform Ad of

4 1994 (25 U.S.C. 4001 et seq.), inducling by invest-

5 ing anioUTits in the Funds in a(~cuJ'hiiwc with-

6 (A) tlw Ad of April 1, 1880 (25 U .8.C.

7 Hi1); and

8 (B) the first sectiOlI of the Act of June 24,
9 1938 (25 U.S.C. Hi2a).

10 (5) AYAILABILITY OF Al\JOU?\TS FROM

II Fl7NDS.-Amounts in the Funds shaJ1 be (i\,:Lilable

12 for e)qJenditure or withdrawal only after the cnforce-

13 ability date and in accordance vi'ith subsection (f).

14 (6) EXPENDITURE .A?\D VlTJTHDRA\VAL.-

15 (A) TRIBAL 1\ ANA GEJ\TB NT PLA:\.-

16 (i) I:\ GENERAL.- Tlw Tribe 1lny
17 withdraw all or part of tlw cmiourits in the
18 Funds on approval by the Secretary of a
19 tribal management plan, as ùeseribed in
20 the American Indian Trust Fund M anag'e-

21 ment Reform Act of 1994 (25 U.S.C. 4001

22 81. seq.).
23 (ii) REQUIREl\IENTS.-In adòition to
24 tlie requirements under the AmnT'i(~an In-

25 dian Trust Fum) M;:liagPlii~llt. R,pfol'Tn /\et
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of 1 ~~4 (25 U ,S.c. 4001 c1' seq,), B t.ribal

mmiagcment p1cm under this subpBragrapli

shal1 require t.he Tribe to usc any ììlì0unts

withdrmvn from the Funds in ae(~ordane(~

witIi parag'liipli (2)((;) 01' (3)(C), as Hppli-

eable,

(iii) ENFORCElVE\'T.-The Rce1'etar:y

may take .indicial or administrative action

to cn¡'orr~e tiie prmrisions of a tribal maii-

agemcnt plan described in (~lause (i) to en-

sure that any amounts ì,rithdrawn from tIie

Funds under the tribal ma.nagciiicnt plan

arc used in ilecordancc with this title and

the Agreement.

(iv) LTABTLTTY.-If the Tribe exer-

cises the rig'ht to withdraw amounts from

the Funds, neither the Secrdary nor the

S(~('rcün'Y of the Treasnry shan retain mw

lia1JiJit), for the i~xiwndit.iir(' or investnwnt

of the amounts,

(B) EÀ'PENDITURE PLAN,-

(i) IN GENERJU~.-The '1'ribe shall

submit to the Secretary for approyal an ex-

penditure plan for any portion at' the

amomits in Hie Fund¡. that tlie rrrihe dops
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8:3

not withdrmv under tlw trihal l1(jnagelìì(~iit

2 plan.
3 (ii) DESCR1PTJO:'.-Tlw e:qJcnditul(\

4 plan shall deseribr~ the llaJlicr in whi(~h,
5 and the purposes for whic~h, amounts r('-

6 maining in tlw Fund:: wiJ1 be usecl.

7 (iii) .Ai~PROVAL.-On re(~eipt of an ex-

8 penditure plan under clause (i), the Sec-

9 retary shall approve the plan, if the 8c(:-
10 retary detcl1ììnes that the plan is reason-
11 able and consistent with this title (mel the
12 AgTeernent.
13 (iv) LA.\¡Nl'AL REPORT.-For c'arli of
14 the Funds, the Trihe shall sul1mit to tlw
15 Secretary an animal report thHt describes
16 all c:qJcnditurcs frOlTl the Fund during' the

17 year (~overed by the report.
18 (C) CERTAiN PER CAPITA DISTHIBFTlONS

19 PROHIBITED.-Nu amuunt iii th(~ Fiinds Nhall

20 be distribl1ted to any member of the rrribe on

21 a per capita basis.
22 (c) COST INDE:1.'1NG.-AJI amounts made Rvailable

23 l1lrlel' subsections (a), (b), and (e) sliall be adjusted 81'

24 iiecessElD' to ret1ed the changes since October 1, 2007,

25 in th(~ cOli::truction co::t indices ClJlT)licRhle to tiiF~ t~l)(,R of
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construrtiOlT ilTvolvcd in the construction of the \\ÍJ\l1A1'

2 rural water supply system, the mairitenancr of the rural

3 water supply system, R1id the construr,tiOTI or rchabilita-

4 1,ion of the other development projects d('s(~ril)ed iii ¡.nb-

5 sediün (b)(2)(C).

6 (l1) OPERATION, JIAINTENA:\CE, .c~D REPLACE-

7 YIENT.-Ont of any TIinds in the Treasury not otherwise

8 appropriated, the Secretary of the Treasury shall träiisfer

9 to the Secretary $2,500,000 for the operation, maintc-

10 nance, and replacement costs of the W1VIAT rural water

11 system, to remain available unti the conditions described

12 in section 307(f) have been met.

13 (e) COST Ü'¡TERHT)l\ Si'BACCOUNT.-

14 (1) ESTABLlSII:TENT.-Thcn: i:s c:shiblistied in

15 the I iower Colorado Riyel' Basin Dcyclopmcl1t Fund

16 ;- snbai~eonrit to be kiiovvTl 2:s the "\V1\fJ\rr Cost

17 OVlnT1Jl Subai~i~ount", to be: adiniiiistcJ"'(1 by the

18 Se(~retary, (~()n:sisting' of the amOllits dl')(siti:t1 iii the:

19 sUl)è,w(~()unt l1m1er pä ragTaph (2), togdhel' with êtn)/

20 interest aeemed on those amounts, for use by the

21 Secretary in accordance \\~th paragTaph (4).

22 (2) MANDATORY APPHOPRIATIO:\S; A1'TIIORIZA-

23 TION OF AI'PROPRlA TIOKS.-

24 (1\) 1\lANDATORY APPIWPRTATION8.-0ut

25 of any funds in the Tl'ea.::mry not otherwise ap-
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proririatcd, the ScerctRJ'.V of the 'rrcasury sh::J1

transfer to the Secretary $24,000,000 for d(~-

posit in the \V1\111" T Cost OnTrnn Sllb(\CCOUliL

(B) AU'THüI-UZATTON OF APPROPRL\-

'loNS.-There is êmthorized to be appropriated

for deposit iii the W1\1J\ T Cost Overrun Snb-

account $11,000,000.

un AVAILABILITY OF FU\'DS.-

(A) I\' GENERAL.-Amounts in the \V11AT

Cost Overrun Subaccount shaJ1 not be available

for e::qJcnditure by the Secretary until the en-

forceability date.

(B) IÌ\\TESTIVIENT.-Tlic S('cretmT shall in-

vest the a1l0Ulits in the \V1\lAT Cost Overrun

SubêicLOunt 11 accord alice wi.th section

403(f)(4) of the Colorado Hiver Bêìsiii Pro.ìcd

Ad (43 U.S.C. J543(t)(4)),

(C) USE OF Ii\TEREST.-The intl'l'est (w-

cruet) on the èlnlOunts iiivestt~d undl' snbpèli'a-

graph (B) shal1 not be available for expenditun.:

or withdnnvaJ until the enfore.eability elate.

(4) USE OF COST OìTERRlJN SUBACCOT'NT.-

(A) INITIA T~SB.-'lhe Secretary shall use

tlw amounts in the \V1\1AT Cost Overrun Sub-

accmmt. to compl cte the \"\1\1 A'l niral w:-tm'
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system or to f',any out aetivities l'~lntiiig to thi~

operation, llainü~nan(:(', OJ' replnremeiit of tt1-

cilitics of t.he W1\fAT rural water systeni, as ap-

pli(~ablc, if the Secretary deterrniiics that the

èl110unts made availabl(~ 11ider subsedions (a)

and (d) ,,,ill b(~ insnffic:icnt in the period befon~

title to the ,7íT1VI..1T lll'al water syst.em 1S con-

veyed to the Tribe-

(i) to (:o11plete the vYMAT ru l'ci I water

system' or" ,
(ii) to operatei:nc1 maintain the

,V1VIA T rurRl wHtm' systl~m,

(B) THi\NSFEH OF F1J:\DS.-All iino1ili-

gated amounts remClining iii th(~ Cost Owrrmi

Subaccount. on the date on which tit.le to the

v'll'vLL\ T rural water system is eonveycd to the

Tribe shall be-

(i) returned to the g(~neral fmie) of the

Trc~äSllry; ancJ

(ii) on an appropriation pl1rsm,ìIt to

subseetion (b)(2)(B)(ii), deposited in the

,VMArr Settlement Fund and made nvnil-

able to tIlL Tribe for use in accordan(~(i

with subsection (b) (2) (C).
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(f) CONDITIONs.-1'he ¡:miOUllts niade RVRiIRbl(: to

2 the Rrcrdary foJ' deposit in Hie \I\I¡VrA l' l\raintenaiiee

3 Fund, together with any int(Tcst ac(:rued on those

4 amounts under subsedion (b)(3) and any inü~rest (w(~ru-

5 iiig OTi tlie \V1\lA1' StW(~nJCnt Fund Ulid(~T' sul)s(!d.Imi

6 (b)(2), shall not be available for cxp(~ridjti.n~ or withdrcmal

7 111til the \V1VIAT mral water system is transferred to the

8 Tribe under seetiolJ 307(d)(2).

9 (g) HECEIPT AND ACCEPTANCE.-rrhc Secretary

10 shall be entitled to receive, shall accept, and sha11 use to

11 carry out this title the funds transferred under subsections

12 (H), (h), (d), a.nd (e), vvithout further appropriation, to re-

13 iiain nvailahlc until expended.

14 SEC. 313. ANIDEFICIENCY.

15 The United States shall not be liahk for failure to

16 (:8r1"Y out any obligation or ¡.etiyít~, autliori7.cd to be (:H.l'-

17 rÌf~d out under this title (iiwInding- HllY 8iWh obJi¡2;atiojJ or

18 adivity llid(~r tIll Agi'(~enwiit) it' ac1(~4Uè1Ü~ apprupricitioTis

19 art' not pruvic1ed by Congress expressly to earry ont tlw

20 purposes of this title.

21 SEC. 314. COMPLIACE WITH ENVRONMENTAL LAWS.

22 In implementing the AgTeement and carryiiig out this

23 title, the Secretary shan promptly comply with all applim\-

24 ble requirements of--
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Exhibit 2.57: WMAT Off-Reservation Trust Land
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Exhibit 2.81: WMAT Reservation \ i \\ i
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Contract No. 08-XX-30-W0529

UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

CENTRAL ARIZON A PROJECT

CONTRACT WITH THE WHITE MOUNTAIN APACHE TRIBE
FOR DELIVERY OF CENTRAL ARIZONA PROJECT WATER

1 PREAMBLE: This CONTRACT No. 08-XX-30-W0529 ("Contract" ) is made and entered

into this 1st day oktovembet:20l2, pursuant to the Act of Congress approved June 17, 1902

(P.L. 57-16l; 32 Stat. 388), and acts amendatory thereof or supplementary thereto, including but

not limited to the Boulder Canyon Project Act of December 21, 1928 (P.L. 70-642; 45 Stat.

1057), the Reclamation Project Act of August 4, 1939 (P.L. 76-260; 53 Stat. i 187), as amended,

the Colorado River Basin Project Act of September 30, 1968 (P.L. 90-537; 82 Stat. 885; 43

U.S.c. § 1501), as amended ("Basin Project Act"), the Fort McDowell Indian Community Water

Rights Settlement Act of 1990 (P.L. 101-628, l04 Stat. 4469, 4480) ("Fort McDowell Act"), the

Southern Arizona Water Rights Settlement Act of 1982 (P.L. 97-293; 96 Stat. l274), as

amended, the Arizona Water Settlements Act enacted December 10, 2004 (P.L. 1 08-451; 1 i 8

Stat. 3478), ("A WSA") and the various authorities and responsibilities of the Secretary of the

Interior ("Secretary") in relation to Indians and Indian Tribes as contained in Title 25 USc. and

43 U.S.c. § 1457, and the White Mountain Apache Tribe Water Rights Quantification Act of

2010, P.L. 111-291, Title II, l24 Stat. 3064, 3073 (20l0) ("WMAT Act"), between the

UNITED STATES OF AMERICA ("United States"), acting through the Bureau of Reclamation,

for and on behalf of the Secretary, and the White Mountain Apache Tribe ("WMAT"), a Tribe of

Apache Indians organized under Section 16 of the Act of June 18, 1934, (P.L. 73-383; 48 Stat.

984; 25 U.S.c. 476 et seq.) and duly recognized by the Secretary. In this Contract, the United

States and WMA T are each ind ividually sometimes hereinafter called "Party" and sometimes



collectively called "Parties",

WITNESSETH THAT:

2 EXPLANATORY RECITALS:

2. i WHEREAS, WMAT, its neighboring non-Indian communities and other Arizona

water users have agreed to permanently quantify the Water Rights of WMAT, its Members, and

the United States on behalf of WMAT and its Members;

2.2 WHEREAS, the United States, the State of Arizona, WMAT, the Salt River Project

Agricultural Improvement and Power District; the Salt River Valley Water Users' Association;

the Roosevelt Water Conservation District; Arizona Water Company; the Arizona Cities of

Phoenix, Mesa, Tempe, Chandler, Glendale, Scottsdale, Avondale, Peoria and Show Low; the

Arizona town of Gilbert; Buckeye Irrigation Company; Buckeye Water Conservation and

Drainage District; and the Central Arizona Water Conservation District entered into the

Amended and Restated White Mountain Apache Tribe Water Rights Quantification Agreement

dated as of November l, 20 i 2 , hereinafter referred to as the "Quantification Agreement", which

amends and restates the White Mountain Apache Tribe Water Rights Quantification Agreement

dated January 13, 2009, in accordance with Section 309(d)(1)(A)(i) of the WMAT Act;

2.3 WHEREAS, the Quantification Agreement is an agreement by the parties to

permanently quantifY the Water Rights of WMAT, its Members, and the United States on behalf

of WMAT and its Members and to seek funding in accordance with applicable law, for the

implementation of the Quantification Agreement;

2.4 WHEREAS, on December 8, 2010, Congress enacted the WMAT Act;

2.5 WHEREAS, the purposes of the WMAT Act are (1) to authorize, ratifY, and confirm

the Quantification Agreement, (2) to authorize and direct the Secretary to execute the

Quantification Agreement and take any other action necessary to carry out all obligations of the

Secretary under the Quantification Agreement in accordance with the WMAT Act, (3) to

2



authorize the amounts necessary for the United States to meet the obligations of the United

States under the Quantification Agreement and the WMAT Act, and (4) to permanently resolve

certain damage claims and all Water Rights claims among WMAT, its Members, the United

States, acting as trustee for WMA T and its Members, the parties to the Quantification

Agreement, and all other claimants seeking to determine the nature and extent of the water rights

of the WMAT, its Members, the United States, acting as trustee for the WMAT and its Members,

and other claimants in the Gila River Adjudication Proceedings and Little Colorado River

Adjudication Proceedings, as defined in the Quantification Agreement;

2.6 WHEREAS, prior to the WMA T Act being enacted, Congress enacted A WSA to

provide for adjustments to the Central Arizona Project in Arizona, to provide for other Indian

water right settlements, and for other purposes;

2,7 WHEREAS, Title 1 of A WSA is the Central Arizona Project Settlement Act of2004,

which title provides an agreement on the allocation of Central Arizona Project water among

interested persons, including Federal and State interests, and provides important benefits to the

Federal Government, the State of Arizona, Arizona Indian Tribes, and the citizens of the State;

2.8 WHEREAS, Title I of A WSA, in Section 1 04(a)(J )(A)(iii), provides for the

reallocation of 67,300 acre-feet per year of Central Arizona Project water to Arizona Indian

Tribes, of which, pursuant to Section 305(b)(l )(A) of the WMAT Act, the Secretary is allocating

23,782 acre-feet per year of Central Arizona Project Non-Indian Agricultural Priority Water

hereinafter called "CAP NIA Priority Water" to WMAT;

2.9 WHEREAS, under the Fort McDowell Act the Secretary acquired the Harquahala

Valley Irrigation District's (HVID) CAP NIA Priority Water entitlement that was converted to

Central Arizona Project Indian Priority Water to settle water rights claims ofIndian tribes having

claims to the water in the Salt and Verde River system;
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2.10 WHEREAS, pursuant to Section 305(b)(1 )(B) of the WMAT Act, the Secretary is

allocating 1,2 1 8 acre-feet per year of the HVID Central Arizona Project Indian Priority Water

entitlement acquired by the Secrctary under the Fort McDowell Act to WMAT; and

2.1 1 WHEREAS, WMA T and the Secretary desire to enter into this Contract to provide

for the delivery of Central Arizona Project water to WMA T and to conform to the terms and

conditions of the WMAT Act and the Quantification Agreement;

NOW THEREFORE, the Parties agree as follows:

3 CONTRACT PURPOSE: As required in Sections 305(b) and 306(a) of the WMAT Act,

the purpose of this Contract is to enter into a water delivery contract for Central Arizona Project

water that conforms to the terms and conditions of the WMAT Act and the Quantification

Agreement.

4 DEFINITIONS: The first letters of defined terms are capitalized in this Contract. When

used herein, unless otherwise distinctly expressed or manifestly incompatible with the intent

hereof, the following defined terms shall apply:

4. 1 Arizona Water Banking Authority shall mean the Arizona Water Banking Authority,

formed pursuant to A.R.S. § 45-2401 et seq.

4.2 Available CAP Supply shall mean for any given Year all Fourth Priority Water

available for delivery through the CAP System, water available from CAP dams and reservoirs

other than Mod ified Roosevelt Dam, and return flows captured by the Secretary for CAP use.

4.3 A WSA shall mean the Arizona Water Settlements Act, Public Law 108-45 l, 118

Stat. 3478, enacted on December LO, 2004.

4.4 Basin Project Act, shall mean the Colorado River Basin Project Act, 82 Stat. 885,

enacted on September 30,1968, as amended (43 U.S.c. §l501 et seq.).

4.5 CAP, Project. or Central Arizona Project shall mean the reclamation project
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authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S,c. §152l et seq.).

4.6 CAP Contract shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

4.7 CAP Contractor shall mean an individual or entity that has entered into a long-term

contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

4.8 CAP Fixed OM&R Charge shall mean Fixed OM&R Charge as that term is defined

in the CAP Repayment Stipulation.

4.9 CAP Indian Priority Water shall mean that CAP Water having an Indian delivery

priority under the CAP Repayment Contract.

4. i 0 CAP M&I Priority Water shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

4. i 1 CAP NIA Priority Water shall mean that water deliverable under a CAP Contract or

CAP Subcontract providing for the delivery ofnon-Indian agricultural priority water.

4.12 CAP Operating Agency shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance and replacement of the CAP System.

CA WCD is the CAP Operating Agency at the time of execution of this Contract.

4.13 CAP Pumping Energy Charge shall mean the "Pumping Energy Charge" as that term

is defined in the CAP Repayment Stipulation.

4.14 CAP Repayment Contract shall mean: (1) the contract between the United States

and the Central Arizona Water Conservation District for Delivery of Water and Repayment of

Costs of the CAP, numbered i4-06~W-245 (Amendment No. l) and dated December 1, 1988;

and (2) any amendment to, or revision of, that contract.
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4.15 CAP Repayment Stipulation shall mean the Stipulated Judgment and the Stipulation

for Judgment (including any exhibits to those documents) entered on November 21,2007, in the

United States District Court for the District of Arizona in the consolidated civil action styled

Central Arizona Water Conservation District v, United States, et al., and numbered eiy 95-625-

TUC-WDB (EHC) and No. CLV 95-1720-PHX-EHC.

4. 1 6 CAP Subcontract shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States, and CA WCD for the delivery of water

through the CAP System.

4. 1 7 CAP Subcontractor shall mean an individual or entity that has entered into a long-

term subcontract, as that term is used in the CAP Repayment Stipulation, with the United States

and CA WCD for the delivery of water through the CAP System.

4.18 CAP System shall mean: (A) the Mark Wilmer Pumping Plant; (B) the Hayden-

Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E) any

pumping plant or appurtenant works of a feature described in any of (A) through (D); and (F)

any extension of, addition to, or replacement for a feature described in any of (A) through (E).

4.l9 CAP Water shall mean "Project Water" as that term is defined in the CAP

Repayment Stipulation.

4.20 CA WCD or Central Arizona Water Conservation District shall mean the political

subdivision of the State that is the contractor under the CAP Repayment Contract.

4.2l Community shall mean the Gila River Indian Community, a government composed

of members ofthe Pima Tribe and the Maricopa Tribe and organized under section 16 of the Act

of June 18, 1934 (25 U.sc. §476).

4,22 Contracting Officer shall mean the Secretary or his or her authorized designee acting

on his or her behalf.
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4.23 Delivery Point(s) shall mean the point(s) that are reasonably required, by agreement

of the Contracting Offcer and WMAT, or selected by the Secretary, to permit WMA T to put the

Project Water to its intended use.

4.24 Effuent shall mean water that has been used for domestic, municipal or industrial

purposes and that is available for use for any purpose, but water shall not become Effuent solely

as a resu It of having been used for hydropower generation on the WMA T Reservation.

4.25 Enforceability Date shall mean the date described in Section 309(d)(1)ofthe WMAT

Act.

4.26 Excess CAP Water shall mean "Excess Water" as that term is defined in the CAP

Repayment Stipulation.

4.27 Excess CAP Water Contract shall mean a contract between any person or entity and

CA WCD for the delivery of Excess CAP Water.

4.28 Excess CAP Water Contractor or Excess CAP Water Contractors shall mean one or

more persons or entities having an Excess CAP Water Contract.

4.29 Fourth Priority Water shall mean Colorado River water available for delivery within

the State of Arizona for satisfaction of entitlements: (l) pursuant to contracts, Secretarial

reservations, perfected rights and other arrangements between the United States and water users

in the State of Arizona entered into or established subsequent to September 30, 1968 for use on

Federal, State or privately owned lands (for a total quantity not to exceed 164,652 acre-feet of

diversions annually); and (2) after first providing for delivery of water under 43 U.S.c. §

1524(e), pursuant to the CAP Repayment Contract for the delivery of Colorado River water to

the Central Arizona Project, including use of Colorado River water on Indian lands.

4.30 Groundwater shall mean all water beneath the surface ofthe Earth other than Surface

Water.
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4.31 Hohokam Agreement shall mean the Agreement among the United States, the

Central Arizona Watcr Conservation District, the Hohokam Irrigation and Drainage District, and

the Arizona cities of Chandler, Mesa, Phoenix and Scottsdale dated December 2 l, 1993.

4.32 HVID CAP Water shall mean that water that was acquired by thc Secretary through

the permanent relinquishment of the Harquahala Valley Irrigation District CAP Subcontract

entitlement in accordance with Contract No. 3-07-30- W0290 among CA WCD, Harquahala

Valley Irrigation District and the United States, and converted to CAP Indian Priority Water

pursuant to the Fort McDowell Act.

4.33 Member or Members shall mean any person or persons duly enrolled as members of

the White Mountain Apache Tribe.

4.34 Non-Project Water shall mean water acquired by WMA T other than from the Central

Arizona Project.

4.35 Off-Reservation Trust Land shall mean land: (1) located outside the exterior

boundaries of the Reservation that is held in trust by the United States for the benefit of WMAT

as of the Enforceability Date; and (2) depicted on the map attached as exhibit 2.57 to the

Quantification Agreement.

4.36 OM&R shall mean the care, operation, maintenance, and replacement of the CAP

System, or any part thereof.

4.37 Plan 6 Cities shall mean the Arizona cities of Chandler, Glendale, Mesa, Phoenix,

Scottsdale, and Tempe.

4.38 Project Water shall mean "Project Water" as that term is defined in the Repayment

Stipulation,

4.39 Quantification Agreement shall mean: (I) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 20l2,
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which amends and restates the White Mountain Apache Tribe Water Rights Quantification

Agreement dated January 13, 2009, in accordance with Section 309(d)(I)(A)(i) of the WMAT

Act; and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that

are (i) made in accordance with the Act, or (ii) otherwise approved by the Secretary. This

Contract constitutes Exhibit 7.1 to the Quantification Agreement.

4.40 Salt River Watershed shall mean all lands located within the Surface Water drainage

of the Salt River and its tributaries.

4.41 Secretary shall mean the Secretary of the United States Department of the Interior.

4.42 SRP shall mean the Salt River Project Agriculturall mprovement and Power District,

a political subdivision of the State, and the Salt River Valley Water Users' Association, an

Arizona Territorial Corporation.

4.43 State shall mean the State of Arizona.

4.44 Surface Water shall mean all water that is appropriable under State law. For

purposes of the definition of "Water Right" in subsection 4.45 herein the terms "Surface Water"

shall also include Colorado River water.

4.45 Water Right shall mean any right in or to Groundwater, Surface Water, or Effuent

under Federal, State or other law.

4.46 White Mountain Apache Tribe, WMAT or Tribe shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.c. § 476).

4.47 WMAT CAP Water shall mean the CAP Water to which the WMAT is entitled

pursuant to this Contract.

4.48 WMAT Reservation or Reservation shall mean the land located within the exterior

boundaries of the White Mountain Indian Reservation established by Executive Order dated
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November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress: (I)

known on December 8, 2010, the date of enactment of the WMAT Act, as the "Fort Apache

Reservation" pursuant to Chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as exhibit 2.81 to the Quantification Agreement. The depiction of

the Reservation on the map attached as exhibit 2.81 to the Quantification Agreement shall not:

(I) be used to affect any dispute between the WMAT and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMAT with regard to any

dispute between the WMAT and the United States concerning the legal boundary of the

Reservation.

4.49 Year shall mean a calendar year. When not capitalized the term "year" shall have

the meaning in the section in which the term is used.

5 DELIVERY OF WATER:

5.1 Obligations of the United States, Subject to the terms, conditions, and provisions set

forth in this Contract, during such periods as it operates and maintains the Project, the

United States will deliver Project Water to WMAT directly or through an exchange with SRP or

any other individual or entity acceptable to WMAT and the Secretary. The United States will

use reasonable diligence to make available to WMAT the quantities of water specified in the

schedule submitted by WMAT and shall make deliveries of Project Water to WMAT to meet

WMA T's water requirements within the constraints of and in accordance with subsection 5.6

herein. During such periods as the OM&R is transferred to the CAP Operating Agency the

United States wil make deliveries of Project Water to the CAP Operating Agency for subsequent

delivery to WMAT directly or through an exchange, as provided herein.

5.2 Term of Contract. This Contract is for permanent service, as that term is used in

Section 5 of the Boulder Canyon Project Act of 1928, 43 U.S.c. 6l7d, and is without limit as to
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term.

5,3 Conditions Relating to Dclivcry. WMAT hereby agrees that the obligation of the

United States to deliver water under this Contract is subject to:

5.3.1 The availability of such water for use in Arizona under the provisions of the

Colorado River Compact, executed November 24, 1922; the Boulder Canyon Project Act, 45

Stat. 1057, dated December 21, 1928; the Basin Project Act, the contract between the United

States and the State of Arizona dated February 9, 1944; the Opinion of the Supreme Court of the

United States in the case of Arizona v California et al., 373 U.S, 546, rendered June 3, 1 963; and

the March 9, 1964, Decree of that Court in said case, 376 U.S. 340, as now or hereafter modified.

5.3.2 The United States obligation under the Mexican Water Treaty, Executive A,

Seventy-eighth Congress, second session, a treaty between the United States of America and the

United Mexican States, signed at Washington, D.C., on February 3, 1944, relating to the

utilization of the waters of the Colorado River and Tijuana River and of the Rio Grande from

Fort Quitman, Texas, to the Gulf of Mexico, and Executive H, Seventy-eighth Congress, second

session, a protocol signed at Washington, D.C., on November l4, 1944, supplementary to the

Mexican Water Treaty; and obligations associated with Minutes of the International Boundary

and Water Commission adopted pursuant to the Mexican Water Treaty.

5.3.3 The express understanding and agreement by WMAT that this Contract is

subject to the condition that Hoover Dam and Lake Mead shall be used: first for river regulation,

improvement of navigation, and flood control; second, for irrigation and domestic uses and

satisfaction of present perfected rights in pursuance of Article VLI of the Colorado River

Compact approved by Section 13(a) of the Boulder Canyon Project Act; and third, for power;

and furthermore, that this Contract is made upon the express condition and with the express

covenant that all rights hereunder shall be subject to and controlled by the Colorado River
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Compact and that the United States and WMAT shall observe and be subject to and controlled by

said Colorado River Compact and Boulder Canyon Project Act in the construction management,

and opcration of Hoover Dam, Lake Mead, canals and other works and the storage, diversion,

delivery, and use of water to be delivered to WMAT hereunder.

5.3.4 The right of the United States or the CAP Operating Agency temporarily to

discontinue or reduce the amount of water to be delivered hereunder whenever such

discontinuance or reduction is made necessary for purposes of investigations, inspections,

replacements, maintenance, or repairs or any works whatsoever affecting, utilized or, in the

opinion of the Secretary, necessary for delivery of water hereunder, it being understood that so

far as feasible the United States or the CAP Operating Agency will give thirty (30) days notice in

advance of such temporary discontinuance or reduction, except in case of emergency, in which

case no notice need be given, Neither the United States, its officers, agents, employees,

successors, or assigns, nor the CAP Operating Agency, its offcers, agents, employees,

successors, or assigns shall be liable for damages when, for any reason whatsoever, any such

temporary discontinuance or reduction in delivery of water occurs.

5.3.5 The canals through which Project Water is conveyed after its delivery to

WMAT shall be maintained with linings adequate in the Secretary's judgment to prevent

excessive conveyance losses; provided, however, that WMAT shall be relieved from this

obligation if the United States does not make funds for this purpose available to WMAT

following a timely request for such funds.

5.4 Exchanges, Leases, and Other Agreements. WMAT may, pursuant to Section 306 (a)

(l )(A) of the WMAT Act, on approval of the Secretary, enter into contracts or options to lease,

.. contracts to exchange or options to exchange WMAT CAP Water within Maricöpa, Pinal, Pima

and Yavapai counties, Arizona, providing for the temporary delivery to any individual or entity
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of any portion of the WMAT CAP Water. The term of a contract or option to lease shall not be

longer than one hundred (100) ycars. A contract or option to exchange shall be for the term

provided for in the contract or option. A lease or option to lease providing for the temporary

delivery of WMAT CAP Water shall require the lessee to pay to the CAP Operating Agency all

CAP Fixed OM&R Charges and all CAP Pumping Energy Charges (as defined in the CAP

Repayment Stipulation) associated with the leased water.

5.4.1 WMAT may, with the approval of the Secretary, renegotiate any lease at any

time during the term of that lease, subject to the condition that the term of the renegotiated lease

shall not exceed one hundred (100) years.

5.4.2 Exchanges of the WMAT CAP Water for water from the Salt River

Watershed upstream of Modified Roosevelt Dam shall be subject to the terms and conditions of

one or more agreements to be negotiated among WMAT, the United States, SRP, Plan 6 Cities,

and any other necessary parties.

5.4.3 Pursuant to Section 306(a)(3)(A) of the WMAT Act, WMAT, and not the

United States in any capacity, shall be entitled to all consideration due to WMA T under any

contract or option to lease or exchange WMA T's CAP Water entered into by WMAT. The

United States in any capacity shall have no trust obligation or other obligation to monitor,

administer, or account for, in any manner: (1) any funds received by WMAT as consideration

under any such contracts entered into by WMA T to lease, option to lease, exchange or option to

exchange WMAT CAP Water; or (2) the expenditure of those funds, Pursuant to Section

31 i (c)(2) of the WMAT Act, WMAT shall indemnify the United States, and hold the United

States harmless, with respect to any claim, including claims for takings or breach of trust, arising

out Dfthe receipt olexpenditure of any funds paid to WMAT by any party to the Quantification

Agreement other than the United States,
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5.4.4 Pursuant to Section 306(a)(5) of the WMAT Act, WMAT may use WMAT

CAP Water on or off the Reservation for any purpose but all such Uses shall be considered

Diversions and Depletions under Paragraph 4.0 and Subparagraph 5.3 of the Quantification

Agreement and accounted for as provided for in Paragraph i 1.0 of the Quantification

Agreement. No WMAT CAP Water may be leased, exchanged, forborne or otherwise

transferred in any way by WMAT for use directly or indirectly outside of the State of Arizona.

5.4.5 WMAT CAP Water scheduled for delivery in any Year under this Contract

that WMAT does not use may be made available by the Contracting Offcer to other users, or the

Contracting Offcer may request that the CAP Operating Agency make such water available to

other users; provided, however, that WMAT shall first have an opportunity to enter into contracts

to lease, options to lease, contracts to exchange or options to exchange or resell such water as

provided in this Contract.

5.4.6 Pursuant to Section 306(a)(2) of the WMAT Act, no portion of the WMAT

CAP Water may be permanently alienated.

5.4.7 The provisions of this Contract shall not be applicable to or affect Non-

Project Water or Water Rights now owned or hereafter acquired by WMA T.

5.4.8 Pursuant to Sections 305(b)(2) and 306(a)(I)(A) of the WMAT Act, subject

to the approval of the Secretary, WMA T shall have the sole authority to lease, distribute,

exchange, or allocate the WMAT CAP Water.

5.4.9 WMAT shall be entitled to enter into contracts for Excess CAP Water, as

provided in the CAP Repayment Stipulation. WMAT may use such Excess CAP Water on or off

the WMA T Reservation for any purpose.

5.4.10 Pursuant to Section 306(f)(3) of the WMAT Act, nothing in this Contract

limits the right of WMAT to enter into an agreement with the Arizona Water Banking Authority
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(or any successor entity) established by Section 45-2421 of the Arizona Revised Statutes In

accordance with State law.

5.4. I I Pursuant to Section 306(a)(4)(A) and (B) of the WMAT Act, all WMAT CAP

Water shall be delivered through the CAP System; and if the delivery capacity of the CAP

System is significantly reduced or is anticipated to be significantly reduced for an extended

period of time, WMAT shall have the same CAP delivery rights as a CAP Contractor or CAP

Subcontractor that is allowed to take delivery of water other than through the CAP System.

5.4. l2 The Secretary or the CAP Operating Agency shall deliver WMAT CAP

Water in accordance with water delivery schedules provided by WMA T to the Secretary and the

CAP Operating Agency pursuant to subsection 5.6 herein, or pursuant to lease or exchange

agreements approved by the Secretary.

5.4.l3 The Secretary or the CAP Operating Agency shall deliver the leased WMAT

CAP Water to the lessee as further provided herein. Neither the Secretary nor the CAP

Operating Agency shall be obligated to make such deliveries to such lessee if, in the judgment of

the CAP Operating Agency or the Secretary, such deliveries would limit deliveries of CAP

Water to other CAP Contractors, including the WMAT, or CAP Subcontractors to a degree

greater than would direct deliveries to the WMAT at the CAP/SRP Interconnection Facility that

connects the Hayden-Rhodes Aqueduct of the CAP System to SRP's water delivery system,

5.4.14 WMAT shall schedule delivery of WMAT CAP Water in accordance with

this Contract. If the combined delivery requests for all CAP Contractors, CAP Subcontractors,

and Excess CAP Water Contractors similarly located on the CAP System exceed the delivery

capacity of the CAP System, then the CAP Operating Agency will consult with all affected CAP

Contractors, CAP Subcontractors, and Excess CAP Water Côntractors and shall coordinate any

necessary schedule reductions until all schedules can be satisfied, Neither the Secretary nor the
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CAP Operating Agency may reduce WMAT's delivery schedule for any month unless and until

the requested monthly delivery schedules for all similarly located CAP Contractors, CAP

Subcontractors and Excess CAP Water Contractors have been reduced to the same percentage of

their annual CAP delivery schedules that WMAT requested in that month, or in the case of the

Ak-Chin lndian Community by the maximum amount allowed by law. Thereafter, if further

reductions are needed because of limitations on the delivery capacity of thc CAP System,

WMAT's requested monthly delivery schedule will not be reduced unless and until the requested

monthly delivery schedules for all similarly located CAP Contractors, CAP Subcontractors, and

Excess CAP Water Contractors have been reduced to the same percentage of their annual CAP

delivery schedules as WMAT or in the case of the Ak-Chin Indian Community by the maximum

amount allowed by law. . A CAP Contractor, CAP Subcontractor, or Excess CAP Water

Contractor shall be considered similarly located for purposes of this section if the CAP delivery

schedule requested by that CAP Contractor, CAP Subcontractor, or Excess CAP Water

Contractor will affect the quantity ofWMAT's CAP Water available for delivery to WMAT.

5.4.15 Any CAP Water received by WMAT in exchange for Effuent shall not be

deducted from WMA T's contractual entitlement under this Contract.

5.5 Delivery Entitlements and Obligations.

5.5.1 Pursuant to Section 305(b)(1) of the WMAT Act, the Secretary shall deliver

annually to WMAT directly or through an exchange with SRP or any other individual or entity

acceptable to WMAT and the Secretary, from the CAP System, a total of 25,000 acre-feet of

water for any purpose, consisting of:

5.5.1.1 23,782 acre-feet of CAP NIA Priority Water that was previously

allocated to non-lndian agricultural entities, that was retained by the Secretary for reallocation to

Arizona lndian tribes pursuant to Subsection 104 (a)(1 )(A)(iii) of A WSA, and further reallocated
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by the Secretary to WMAT pursuant to Section 305(b)(1)(A) of the WMAT Act; and

5.5.1.2 1 ,2l8 acre-feet of HVID CAP Water reallocated by the Secretary to

WMAT pursuant to Section 305(b)(l)(B) of the WMAT Act.

5.6 Procedure For Ordering Water,

5.6.1 WMAT will, in accordance with the proccdures hereinafter set out, submit

written schedules to the Contracting Offcer showing the quantities of water requested for

delivery.

5.6.1.1 On or before October 1 of each Year, WMAT shall submit in writing

to the Contracting Officer a water delivery schedule indicating the amount of WMAT CAP

Water desired by WMAT during each month of the following Year along with a preliminary

schedule of water desired for the succeeding two (2) Years.

5.6.1.2 Upon receipt of the schedule, the Contracting Offcer shall review it

and, after consultation with the CAP Operating Agency and WMAT, shall make only such

modifications in it as are necessary to ensure that the amounts, times and rates of delivery to

WMAT will be consistent with the provisions of subsection 5.3 herein. On or before December

1 of each Year, the Contracting Officer shall determine and furnish to WMAT the water delivery

schedu Ie for the next succeeding Year which shall show the amounts of water to be delivered to

WMAT during each month of that Year.

5.6.2 A water delivery schedule may be amended by the Contracting Offcer upon

the WMA T's written request. Proposed amendments shall be submitted by WMAT to the

Contracting Officer within a reasonable time before the desired change is to become effective,

and shall be subject to review and modification by the Contracting Officer in like manner as the

schedu Ie itself.

5.6.3 WMAT shall hold the United States, its officers, agents, and employees,
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harmless on account of damage or claim of damage of any nature arising out of or connected

with the actions of the United States regarding water delivery schedules furnished to WMAT.

5.6.4 In lieu of WMAT submitting water delivery schedules to the Contracting

Officer for approval, the Contracting Officer reserves the right to direct WMA T to submit such

schedules to the CAP Operating Agency under such criteria as the Contracting Officer

determines to be appropriate, after consultation with WMAT and the CAP Operating Agency and

so long as WMA T's rights to require the delivery of CAP Water are not thereby adversely

impacted or diminished,

5.7 Points of Delivery - Measurement and Responsibility for Distribution of Water.

5.7.1 The WMAT CAP Water to be delivered pursuant to this Contract shall be

delivered (i) at the turnout(s) from the CAP System in accordance with the terms of exchange or

lease agreements approved by the Secretary, and(ii) at such other points as may otherwise be

agreed to by the Contracting Officer subject to the terms of the Quantification Agreement and

the WMA TAct.

5.7.2 All water delivered to WMAT shall be measured with equipment furnished

and installed by the United States and operated and maintained by the United States or the CAP

Operating Agency. Upon request of WMAT, the accuracy of such measurements will be

investigated by the Contracting Offcer or the CAP Operating Agency and WMAT, and any

errors appearing therein adjusted; provided, however, that in the event the Parties cannot agree

on the required adjustment, the Contracting Officer's determination shall be conclusive.

5.7.3 Neither the United States nor the CAP Operating Agency shall be responsible

for the control, carriage, handling, use, disposal, or distribution of water beyond the Delivery

Point(s) as specified herein. WMAT shall indemnify and hold harmless the United States and

the CAP Operating Agency on account of damage or claim of damage of any nature whatsoever

18



for which there is legal responsibility, including property damage, personal injury, or death

arising out of or connected with WMA T's control, carriage, handling, use, disposal, or

distribution of such water beyond said Delivery Point(s).

5.8 Priority.

5.8.1 In time of shortage the Available CAP Supply shall be distributed as described

in this section 5.8.

5.8.2 On or before June 1 of each Year, the Secretary shall announce the Available

CAP Supply for the following Year in a written notice to the CAP Operating Agency and to each

CAP Contractor. For purposes of administering this Contract, a time of shortage shall be a Year

when:

5.8.2.1 Prior to January I, 2044, any Year in which the Available CAP

Supply for that Year is insuffcient to satisfy all of the entitlements to (i) three hundred forty-

three thousand seventy-nine (343,079) acre-feet of CAP Indian Priority Water; (ii) six hundred

thirty-eight thousand eight hundred twenty-three (638,823) acre-feet of CAP M&l Priority

Water; and (iii) up to one-hundred eighteen (118) acre-feet of CAP M&I Priority Water

converted from CAP N1A Priority Water under the San Tan lrrigation District's CAP

Su bcontract.

5.8.2.2 On or after January i, 2044, any Year in which the Available CAP

Supply for that Year is insufficient to satisfy all of the entitlements to (i) three hundred forty-

three thousand seventy-nine (343,079) acre-feet of CAP Indian Priority Water; (ii) six hundred

thirty-eight thousand eight hundred twenty-three (638,823) acre-feet of CAP M&l Priority

Water; (iii) up to forty-seven thousand three hundred three (47,303) acre-feet of CAP M&I

Priority Water converted from CAP NIA Priority Water pursuant to the Hohokam Agreement;

and (iv) up to one hundred eighteen (118) acre-feet of CAP M&l Priority Water converted from
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CAP NIA Priority Water under the San Tan Irrigation District's CAP Subcontract.

5.8.3 In time of shortage the initial distribution of water shall be determined in the

following manner:

5.8.3.1 If the available CAP Supply is equal to or less than eight hundred

fifty-three thousand seventy-nine (853,079) acre-feet, then 36.37518% of the Available CAP

Supply shall be available for delivery as CAP Indian Priority Water and the remainder shall be

available for delivery as CAP M&I Priority Water.

5.8,3.2 If the Available CAP Supply is greater than eight hundred fifty-

three thousand seventy-nine (853,079) acre-feet, then the quantity of water available for delivery

as CAP Indian Priority Water shall be determined in accordance with the following equation and

the remainder shall be available for delivery as CAP M&I Priority Water:

1= H32,770 (E - 853,079)) x W) + (343,079 - H32,770 7 (E - 853,079)) x ED

Where

I = the quantity of water available for delivery as CAP Indian Priority Water

E = the sum of the entitlements to CAP Indian Priority Water and CAP M&I Priority

Water as described in subsections 5.8.2.1 and 5.8.2.2 herein, whichever is

applicable; and

W = the Available CAP Supply

Examples:
A. Lf, before January i, 2044, the sum of the entitlements to CAP lndian Priority

Water and CAP M&I Priority Water as described in subsection 5.8.2.1 herein were
nine hundred eighty-one thousand nine hundred two (981,902) acre-feet (343,079 +
638,823 + 0), then the quantity of water available for delivery as CAP Indian Priority
Water would be ninety-three thousand three hundred three (93,303) acre-feet plus
25.43800% of the Available CAP Supply.

B. If, after January i, 2044, the sum of the entitiements to CAP Indian Priority
Water and CAP M&I Priority Water as described in subsection 5.8.2.2 herein were
one million twenty-nine thousand three hundred twenty-three (1,029,323) acre-feet
(343,079 + 638,823 + 47,303 + 118), then the quantity of water available for
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delivery as CAP Indian Priority Water would be one hundred fifty-one thousand six
hundred ninety-one (l5l,691) acre-feet plus 18.59354% of the Available CAP
Supply.

5.8.4 In time of shortage unscheduled CAP Water shall be redistributed in the

fo llowing manner:

5.8.4.l Any water available for delivery as CAP Ind ian Priority Water that is

not scheduled for delivery pursuant to contracts, leases, or exchange agreements for the delivery

of CAP Indian Priority Water, shall become available for delivery as CAP M&I Priority Water,

5.8.4.2 CAP M&I Priority Water shall be distributed among those entities

with contracts for the delivery of CAP M&I Priority Water in a manner determined by the

Secretary and the Operating Agency in consultation with users of CAP M&I Priority Water to

fulfill all delivery requests to the greatest extent possible. Any water available for delivery as

CAP M&I Priority Water that is not scheduled for delivery pursuant to contracts, leases, or

exchange agreements for the delivery of CAP M&I Priority Water, shall become available for

delivery as CAP Indian Priority Water.

5.8.4.3 Any water remaining after all requests for delivery of CAP Indian

Priority Water and CAP M&I Priority Water have been satisfied, shall become available for

delivery as CAP NIA Priority Water.

5.8.4.4 Nothing in this subsection 5.8 shall be construed to allow or

authorize any CAP Contractor or CAP Subcontractor to receive, pursuant to such contracts, CAP

Water in amounts greater than such CAP Contractor's entitlement.

5.8.5 The distribution of CAP Indian Priority Water among CAP Indian Priority

Water users shall be accomplished as follows:

5.8.5.1 In consideration of the agreement by the Community and the Tohono

O'odham Nation to incur additional shortages beyond those that each would have incurred under
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the approach described in Exhibit A to each of their respective CAP Water delivery contracts, the

Secretary shall first make available to the Community and the Tohono O'odham Nation any

water made available for delivery as CAP Indian Priority Water under subsection 5.8.4.2 herein,

to the extent necessary in any Year, to offset the additional shoiiages borne by the Community

and the Tohono O'odham Nation. After the additional shortagcs borne by the Community and

the Tohono O'odham Nation have been fully offset, the Secretary shall then make any rcmaining

water available in accordance with all CAP Contracts and CAP Subcontracts for the delivery of

CAP Indian Priority Water, including the Community and the Tohono O'odham Nation, in

proportion to their contractual entitlements to CAP lndian Priority Water.

5.8.5.2 Ifthe Available CAP Supply is greater than eight hundred fifty-three

thousand seventy-nine (853,079) acre-feet but less than the sum of the entitlements described in

subsections 5.8.2. i or 5.8.2.2 herein, as applicable, then, to the extent that sufficient quantities of

CAP Water, including all CAP M&I Priority Water available for delivery as CAP Indian Priority

Water in accordance with subsection 5.8.4.2 herein, are not available to meet orders for CAP

Indian Priority Water, the Community and the Tohono O'odham Nation shall incur the portion of

such shortage of CAP Indian Priority Water determined under their respective CAP Water

delivery contracts.

5.8.5.3 If the Available CAP Supply is greater than eight hundred one

thousand five hundred seventy-four (80 1 ,574) acre-feet but less than eight hundred fifty-three

thousand seventy-nine (853,079) acre-feet, up to fifty-one thousand five hundred five (51,505)

acre-feet of the shortage of CAP Indian Priority Water shall be shared among the Community,

the Ak-Chin Indian Community, the Salt River Pima-Maricopa Indian Community, the Tohono

O'odham Nation, and the San Carlos Apache Tribe. During a time of shortage described in this

subsection 5.8.5.3, the CAP Indian Priority Water available to the tribes referenced in this
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subsection 5.8.5,3 shall be determined in accordance with the provisions oftheIr respective CAP

Contracts and any amendments thereto.

5.8.5.4 If the Available CAP Supply is less than eight hundred one thousand

five hundred seventy-four (801,574) acre-feet, then the CAP Indian Priority Water determined to

be available pursuant to subsection 5.8.3.1 herein shall be distributed to WMAT by the Secretary

based on the ratio of the amount of water delivered pursuant to this Contract in the latest non-

shortage Year relative to the total quantity of water delivered to all CAP Contractors for CAP

Indian Priority Water in that same Year. The Secretary shall determine the quantity of CAP

Indian Priority Water delivered to the Gila River Indian Community and the Tohono O'odham

Nation in the latest non-shortage Year, in a manner consistent with the water settlement

agreements with these Tribes.

5.8.5.5 ln the event that there is any dispute regarding the amount of CAP

water available to WMAT during a time of shortage, or dispute regarding the operation of this

subsection 5.8, the Secretary shall make a final determination after consulting with WMAT,

which decision shall be subject to such challenge or appeal processes as are available or

applicable,

5.8.5.6 If the Available CAP Supply is insufficient to meet all demands

under CAP Contracts or CAP Subcontracts for the delivery of CAP NIA Priority Water, then the

Secretary and the CAP Operating Agency shall pro-rate the CAP NIA Priority Water to the CAP

Contractors and CAP Subcontractors holding such entitlements on the basis of the quantity of

CAP NIA Priority Water used by each such CAP Contractor or CAP Subcontractor in the last

Year in which the Available CAP Supply was sufficient to fill all orders for CAP NIA Priority

Water. The Secretary shall determine the quantity of CAP NIA Priority Water used by the Gila

River Indian Community and the Tohono O'odham Nation in the last Year in which the
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Available CAP Supply was sufficient to fill all orders for CAP NIA Priority Water, in a manner

consistent with the water settlement agreements with these Tribes.

5.8,5,7 The shortage sharing criteria in subsection 5.8 shall not apply to

Colorado River water acquired from the Yuma-Mesa Division of the Gila Project pursuant to the

Ak-Chin lndian Community Water Rights Settlement Act, Public Law 98-530, or Colorado

River water acquired from the Wellton-Mohawk Irrigation and Drainage District pursuant to the

Salt River Pima-Maricopa lndian Community Water Rights Settlement Act, Public Law 100-

512, both of which have a higher priority than Fourth Priority Water.

5.9 Secretarial Waiver of Control of Return Flow. Pursuant to Section 306(a)(7) of the

WMA T Act, the Secretary waives the right of the Secretary to capture all Return Flow from

WMAT CAP Water delivered to WMAT through an exchange with SRP or any other individual

or entity acceptable to WMAT and the Secretary, flowing from the exterior boundary of the

WMA T Reservation. WMA T may recapture and reuse Return Flow within the WMAT

Reservation. Return Flow for purposes of this subsection 5.9 shall mean all waste water,

seepage, and Groundwater which originates or results from WMAT CAP Water delivered to

WMA T through an exchange with SRP or any other ind ividual or entity acceptable to WMAT

and the Secretary.

5.10 Exchange Water. Where the Secretary determines that WMAT is able to receive

Project Water in exchange for or in replacement of existing supplies of water from surface

sources other than the Colorado River to provide water supplies for water users upstream from

the confluence of the Salt and Verde Rivers and Buttes Dam site, if such dam is then existent, the

Secretary may require and WMAT agrees to accept said Project Water in exchange for or in

replacement of said existing supplies pursuant to the provisions of Section 304(d) of the Basin

Project Act.
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6 OTHER WATER: Nothing in this Contract shall prevent WMA T from agreeing with a

water user to receive water from a source off of the WMA T Reservation or off of the Off-

Reservation Trust Lands where the water user does not condition delivery upon substitution for

Project Water,

7 PAYMENTS:

7.1 Pursuant to Section 305(d)ofthe WMAT Act, for the purpose of determining the

allocation and repayment of costs of any stage of the CAP constructed after November 21, 2007,

the costs associated with the delivery of WMA T CAP Water, whether such water is delivered for

use by WMA T or in accordance with any assignment, exchange, lease, option to lease, or other

agreement for the temporary disposition of WMA T CAP Water entered into by WMA T shall be

(1) nonreimbursable, and (2) excluded from the repayment obligation ofCA WCD,

7.2 Pursuant to Sections 305(c) and 306(a)(8) of the WMAT Act, no CAP Water service

capital charges shall be due or payable for WMA T CAP Water, whether such water is delivered

for use by WMAT or pursuant to a contract or option to lease or exchange WMA T CAP Water

entered into by WMA T,

7.3 Pursuant to Section 306 (a)(1)(A)(iii) of the WMA T Act, any lease or option to lease

providing for the temporary delivery to others of any WMA T CAP Water shall require the lessee

to pay the CAP Operating Agency all CAP Fixed OM&R Charges and all CAP Pumping Energy

Charges associated with the delivery of the leased water. Neither WMAT nor the United States

in any capacity shall be responsible for the payment of any charges for the delivery of WMAT

CAP Water leased to others,

7.4 The CAP Operating Agency shall be paid the CAP Fixed OM&R Charges associated

with the delivery of all WMAT CAP Water. Pursuant to Section 306 (a)(6) of the WMAT Act,

as authorized by 43 U.S.c. § l543(f)(2)(A), as amended, and to the extent that funds are
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available in the Lower Colorado River Basin Development Fund established by subsection (a) of

that section, the Secretary shall pay to the CAP Operating Agency the CAP Fixed OM&R

Charges associated with the delivery of WMAT CAP Water, and to the extent that funds are not

available from the Lower Colorado River Basin Development Fund such charges shall be paid by

the WMAT. CAP Fixed OM&R Charges associated with the delivery of WMAT CAP Water

leased to others shall be paid as provided in subsection 7.3 herein.

7.5 WMAT shall pay the CAP Operating Agency all CAP Pumping Energy Charges

associated with the delivery of WMAT CAP Water, except for WMAT CAP Water leased to

others, Notwithstanding the preceding sentence, other persons or entities with whom WMAT

may exchange WMA T CAP Water may agree with WMA T to pay the CAP Operating Agency

the CAP Pumping Energy Charges associated with the delivery of WMAT CAP Water pursuant

to such exchange. CAP Pumping Energy Charges associated with the delivery of WMA T CAP

Water leased to others shall be paid as provided in subsection 7.3 herein,

7.6 ln those instances in which the monies are not available to the Secretary from the

Lower Colorado River Basin Development Fund as set forth in subsection 7.4 herein, and

WMAT is responsible for making payments, the following shall apply:

7.6.1 The CAP Operating Agency shall have no responsibility to deliver any

WMAT CAP Water for which the CAP Fixed OM&R Charge and the CAP Pumping Energy

Charge have not been paid in advance.

7.6.2 The annual CAP Fixed OM&R Charge and the CAP Pumping Energy Charge

associated with the delivery of WMAT CAP Water shall be paid in twelve (12) equal monthly

installments and shall be paid on or before the first day of each month in order for WMA T to

receive water deliveries in the succeeding month.

7.6.3 The Contracting Officer may direct that payments be received in other than the
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equal monthly installments described in subsection 7.6.2 herein.

7.6.4 Unless otherwise agreed, differences between estimated and actual CAP Fixed

OM&R Charge and the estimated and actual CAP Pumping Energy Charge shall be determined

by the Contracting Offcer and shall be adjusted in the next succeeding annual CAP Fixed

OM&R Charge; provided, however, that if in the opinion of the Contracting Offcer the amount

of funds advanced by WMAT is likely to be insuffcient to cover the CAP Fixed OM&R Charge

and the CAP Pumping Energy Charge during the Year, the Contracting Officer may increase the

annual estimate of the CAP Fixed OM&R Charge and the CAP Pumping Energy Charge

associated with the delivery of WMAT CAP Water by written notice thereof to WMAT, and

WMAT shall forthwith increase its remaining monthly payments in such Year by the amount

necessary to cover the insufficiency; provided, further, that unless otherwise agreed, if in the

opinion of the Contracting Officer the amount of funds advanced by WMA T is likely to be

greater than what is required to cover the CAP Fixed OM&R Charge and the CAP Pumping

Energy Charge associated with the delivery of WMAT CAP Water during the Year, the

Contracting Officer shall reduce the remaining monthly payments on a pro rata basis to adjust

the total payment for the Year to the revised estimate. WMA T agrees to make all advances or

payments required under this section.

7.6.5 Pursuant to 25 U.S.c. 385 and regulations promulgated pursuant thereto (25

CFR Part 171), the Secretary may adjust the amount of the CAP Fixed OM&R Charge and the

CAP Pumping Energy Charge for which WMAT is responsible,

7.6.6 In the event WMAT fails or refuses to accept delivery at the Delivery Point(s)

of the quantities of water available for delivery to and required to be accepted by it pursuant to

this Contract, or in the event WMA T fails in any Year to submit a schedule for delivery as

provided in subsection 5.6 herein, said failure or refusal shall not relieve WMAT of its obligation
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to make the payment required in this subsection 7.6.6. WMAl agrees to make payment

therefore in the same manner as if said water had been delivered to and accepted by it in

accordance with this Contract except as provided in subsection 7.6.7 herein.

7.6.7 If the WMAT CAP Water is made available to others by the Contracting

Officer or the CAP Operating Agency, WMA T shall be relieved of its payments hereunder and

only to the extent of the amount paid to the Contracting Offcer or the CAP Operating Agency by

such other users, but not to exceed the amount WMA T is obligated to pay under this Contract for

said water.

7.6.8 In the event WMAT or the Contracting Officer and the CAP Operating

Agency are unable to sell any portion of WMA T CAP Water scheduled for delivery and not

required by WMAT, WMAT shall be relieved of the CAP Pumping Energy Charges associated

with the undelivered water.

7.6.9 In the event that a discontinuance or temporary reduction in deliveries of CAP

Water results in the delivery to WMA T of an amount less than what has been paid for in advance

by WMA T, WMA T shall be given credit toward future payments due.

7.6.10 WMAT shall have no right to delivery of water from Project facilities during

any period in which WMA T may be in arrears in the payment of any charges due to the

Contracting Officer or the CAP Operating Agency. The Contracting Offcer may sell to another

entity any water determined to be available under WMA T's entitlement for which payment is in

arrears or the Contracting Officer may request that the CAP Operating Agency sell such water;

provided, however, that WMAT may regain the right to use any unsold portion of the water

determined to be available under the original entitlement upon payment of all delinquent charges

plus any difference between the contractual obligation and the price received in the sale of water

by the Contracting Offcer or the CAP Operating Agency and payment of charges for the current
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period,

7.6.11 WMAT shall be subject to interest, administrative, and penalty charges on

delinquent CAP Fixed OM&R Charge and the CAP Pumping Energy Charge associated with the

delivery ofWMAT CAP Water.

7.6.12 When a payment is not received by the due date, WMAT shall pay an interest

charge for each day the payment is delinquent beyond the due date. The interest charge rate shall

be the greater of the rate prescribed quarterly in the Federal Register by the Department of the

Treasury for application to overdue payments, or the interest rate of 0.5 percent per month

prescribed by section 6 of the Reclamation Project Act of 1939 (Public Law 76-260). The

interest charge rate shall be determined as of the due date and remain fixed for the duration of the

deiinquent period.

7.6.13 When a payment becomes 60 days delinquent, WMAT shall pay an

administrative charge to cover additional costs of billing and processing the delinquent payment.

7.6.14 When a payment is delinquent 90 days or more, WMAT shall pay an

additional penalty charge of 6 percent per Year for each day the payment is delinquent beyond

the due date.

7.6.15 WMAT shall pay any fees incurred for debt collection services associated

with a delinquent payment,

7.6.16 \Vhen a partial payment on a delinquent account is received, the amount

received shall be applied, first to the penalty, second to the administrative charges, third to the

accrued interest, and finally to the overdue payment for the CAP Fixed OM&R Charge and the

CAP Pumping Energy Charge associated with the delivery of WMAT CAP Water.

7.6. l7 The obligation ofWMAT to pay the CAP Fixed OM&R Charge and the CAP

Pumping Energy Charge associated with the delivery of WMAT CAP Water to the Contracting
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Offcer, or the CAP Operating Agency as providcd in this Contract, is a general obligation of

WMAT notwithstanding the manner in which the obligation may be distributcd among WMA T's

water users and notwithstanding the default of individual water users in their obligations to

WMAT.

8 ENVIRONMENTAL COMPLIANCE: Notwithstanding any other provision of this

Contract, and in accordance with Section 304(c) of the WMAT Act, the Secretary will not

deliver Project Water to WMAT until the Secretary has complied with all aspects of the National

Environmental Policy Act of 1969 (42 U.sc. 4321 et seq.), the Endangered Species Act of 1973

(l6 U .S.c. 1531 et seq.), and all other applicable environmental laws and regulations.

9 GENERAL PROVISIONS:

9.1 Water and Air Pollution Control. WMAT, in carrying out this Contract, shall comply

with all applicable water and air pollution laws and regulations ofWMAT and the United States,

and shall obtain all required permits or licenses from the appropriate authorities of WMAT and

the United States,

9.2 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of raw water made available through such

facilities at the highest level reasonably attainable, as determined by the Contracting Offcer.

Neither the United States nor the CAP Operating Agency warrants the quality of water and is

under no obligation to construct or furnish water treatment facilities to maintain or better the

quality of water.

9,3 Compliance With Federal Reclamation Laws, The delivery of water or the use of

Federal facilities pursuant to this Contract is subject to applicable Federal Reclamation laws.

9.4 Books. Records, and Reports, WMATshal1 establish and maintain accounts and

other books and records pertaining to administration of the terms and conditions of this Contract
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as the Contracting Offcer may require. Reports thereon shall be furnished to the Contracting

Officer in such form and on such date or dates as the Contracting Officer may require. Subject

to applicable Federal laws and regulations, each party to this Contract shall have the right during

offce hours to examine and make copies of the other party's books and records relating to

matters covered by this Contract.

9.5 Notices. Any notice, demand, or request authorized or required by this Contract

shall be deemed to have been given, on behalf of WMAT, when mailed, postage prepaid, or

delivered to the Regional Director, Lower Colorado Region, Bureau of Reclamation, P.O. Box

61470, Boulder City, Nevada 89006-1470, and on behalf of the United States, when mailed,

postage prepaid, or delivered to WMAT, Offce of the Tribal Chairman, P.O. Box LLS0,

Whiteriver, Arizona 8S94l, or if delivered by commercial carrier to the Offce of the Tribal

Chairman, 20 1 East Walnut Street, Whiteriver, Arizona 8S94L. The designation of the addressee

or the address may be changed by notice given in the same manner as provided in this section for

other notices.

9.6 Contingent on Appropriation or Allotment of Funds. The expenditure or advance of

any money or the performance of any obligation by the United States under this Contract shall be

contingent upon appropriation or allotment of funds. No liability shall accrue to the United

States in case funds are not appropriated or allocated.

9.7 Assignment Limited - Successors and Assigns Obligated. The provisions of this

Contract shall apply to and bind the successors and assigns of the Parties hereto, but no

assignment or transfer of this Contract or any part or interest therein shall be valid until approved

in writing by the Contracting Offcer.

9.8 Officials Not to Benefit. No member of or delegate to 'Congress or official of

WMA T shall benefit from this Contract other than as a water user or landowner in the same
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manner as other water users or landowners,

9.9 Indian Employment - Equal Employment Opportunity.

9.9.1 In accordance with the provisions of Title 42 U.S.c. 2000e-2 (i), WMAT shall

give preference in employment to Indians living on or near the WMA T Reservation. The Bureau

of lndian Affairs Offce of Employment Assistance shall be notified of employment

opportunities forty-eight (48) hours before any positions are advertised to the general public.

9.9.2 Except as provided above, during the performance of this Contract, WMAT

agrees as follows:

9.9.2.l WMAT will not discriminate against any employee or applicant for

employment because of race, color, religion, sex, or national origin. WMAT will take

affrmative action to ensure that applicants are employed, and that employees are treated during

employment, without regard to their race, color, religion, sex, or national origin. Such action

shall include, but not be limited to, the following: Employment, upgrading, demotion, or

transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms

of compensation; and selection for training, including apprenticeship. WMAT agrees to post in

conspicuous places, available to employees and applicants for employment, notices to be

provided by the Contracting Offcer setting forth the provisions of this nondiscrimination clause.

9.9.2.2 WMAT will, in all solicitations or advertisements for employees placed by

or on behalf of WMA T, state that all qualified applicants will receive consideration for

employment without discrimination because of race, color, religion, sex, or national origin.

9.9.2.3 WMAT will send to each labor union or representative of workers with

which it has a collective bargaining agreement or other contract or understanding, a notice, to be

provided by the Contracting Offcer, advising said labor union or workers' representative of

WMA T's commitments under section 202 of Executive Order i 1246 of September 24, 1965, and
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shall post copies of the notice in conspicuous places available to employees and applicants for

employment.

9.9.2.4 WMAT will comply with all provisions of Executive Order No. ll246 of

September 24, 1965, as amended, and of the rules, regulations, and relevant orders of the

Secretary of Labor.

9.9.2.5 WMAT will furnish all information and reports required by said amended

Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or pursuant

thereto, and will permit access to its books, records, and accounts by the Contracting Officer and

the Secretary of Labor for purposes of investigation to ascertain compliance with such rules,

regulations, and orders.

9.9.2.6 In the event of WMA T's noncompliance with the nondiscrimination

clauses of this Contract or with any such rules, regulations, or orders, this Contract may be

canceled, terminated, or suspended, in whole or in part, and WMA T may be declared ineligible

for further Government contracts in accordance with procedures authorized in said amended

Executive Order, and such other sanctions may be imposed and remedies invoked as provided in

said Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as otherwise

provided by law.

9.9.2.7 WMAT will include the provisions of subsections 9.9.2.l through 9.9.2.7

herein in every subcontract or purchase order unless exempted by rules, regulations, or orders of

the Secretary of Labor issued pursuant to section 204 of said amended Executive Order, so that

such provisions will be binding upon each subcontractor or vendor. WMAT will take such

action with respect to any subcontract or purchase order as may be directed by the Secretary of

Labor as a m~¡msofenforcingsuçh provisions, including sanctions for noncompliance; provided,

however, that in the event WMAT becomes involved in, or is threatened with, litigation with a
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subcontractor or vendor as a result of such direction, WMAT may request the United States to

enter into such litigation to protect the interests of the United States,

9.10 Compliance with Civil Rights Laws and Regulations.

9.10.l WMAT shall comply with Title VI of the Civil Rights Act of 1964

(42 U.S.c. 2000d), section 504 of the Rehabilitation Act of 1975 (Public Law 93- 1 12, as

amended), the Age Discrimination Act of 1975 (42 U.S.c. 610l, et seq.) and any other

applicable civil rights laws, as well as with their respective implementing regulations and

guidelines imposed by the Department of the Interior and/or Bureau of Reclamation.

9.10.2 These statutes require that no person in the United States shall, on

the grounds of race, color, national origin, handicap, or age, be excluded from participation in, be

denied the benefits of, or be otherwise subjected to discrimination under any program or activity

receiving financial assistance from the Bureau of Reclamation. By executing this Contract,

WMAT agrees to immediately take any measures necessary to implement this obligation,

including permitting offcials of the United States to inspect premises, programs, and documents.

9. LO,3 WMAT makes this agreement in consideration of and for the purpose of

obtaining any and all Federal grants, loans, contracts, property discounts or other Federal

financial assistance extended after the date hereof to WMAT by the Bureau of Reclamation,

including installment payments after such date on account of arrangements for Federal financial

assistance which were approved before such date. WMA T recognizes and agrees that such

Federal assistance will be extended in reliance on the representations and agreements made in

this section, and that the United States reserves the right to seek judicial enforcement thereof.

9.11 Rules, Regulations, and Determinations.

9.11.1 The Contracting Officer shall have the right to make, after an opportunity has

been offered to WMAT for consultation, rules and regulations consistent with the provisions of
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the Contract and the laws of the United States and to add to or to modifY such rules and

regulations as the Contracting Offcer may deem proper and necessary to carry out this Contract,

and to supply necessary details of its administration which are not covered by express provisions

of this Contract. WMA T shall observe such rules and regu lations,

9.l1.2 Where the terms of this Contract provide action to be based upon the

opinion or determination of either party to this Contract, whether or not stated to be conclusive,

said terms shall not be construed as permitting such action to be predicated upon arbitrary,

capricious, or unreasonable opinions or determinations, In the event that WMAT questions any

factual determination made by the Contracting Officer, the find ings as to the facts shall be made

by the Secretary only after consultation with WMAT.

10 EXCEPTIONS TO APPLICATION OF CIVIL RIGHTS AND OTHER ACTS: The

provisions of subsections 9.9 and 9.10 apply except where they conflict with sections 701 (b)(l)

and 703(i) of Title VII of the Civil Rights Act of 1964 (73 Stat. 253-257), which pertain to

Indian tribes and to preferential treatment given to Indians residing on or near a reservation or

other applicable laws, or if they are contrary to Federal court decisions or Federal statutory

exemptions which exclude applicability thereof to federally recognized Indian tribes, Indians or

lnd ian reservations.

11 RECLAMATION REFORM ACT: In accordance with Section 3ll(d) of the WMAT Act,

the Reclamation Reform Act of 1982 (43 U.S.c. §390aa, et seq.) and any other acreage

limitation or full cost pricing provision under Federal law shall not apply to any person, entity or

land solely on the basis of (l) receipt of any benefits under the WMAT Act, (2) execution or

performance of the Quantification Agreement, or (3) the use, storage, delivery, lease or exchange

ofeAP Water.

12 CONTRACT AND WMA T ACT: I n the event that differences between the language of
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this Contract and the WMAT Act result in conflict, ambiguity or confusion or the provisions are

inconsistent, the language of the WMAT Act shall govern.

13 ENFORCEABlLlTY DATE. This Contract shall become effective on the Enforceability

Date.

IN WITNESS WHEREOF, the Parties hereto have executed this Contract the day and

year first written above.

THE UNITED STATES OF AMERICA

Approved as to Legal Suffciency:

By: BY:~
Attest: WHITE MOUNTAIN APACHE TRIBE

By: 24~eU' BY~
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EXHIBIT 9.4
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:I UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

SUBCONTRACT AMONG THE UNITED STATES,
THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT,

AND THE
PROVIDING FOR WATER SERVICE

4

5

6

7 I

8 CENTRAL ARIZONA PROJECT

9

10

II
1. PREAMBLE:

THIS SUBCONTRACT, made this _ day of ,200_,
12

13

in pursuance generally of the Act of June 17, 1902 (32 Stat. 388), and acts amendatory

thereof or supplementary thereto, including but not limited to the Boulder Canyon Project

Act of December 21, 1928 (45 Stat. 1057), as amended, the Reclamation Project Act of

August 4, 1939 (53 Stat. 1187), as amended, the Reclamation Reform Act of October

12, 1982 (96 Stat. 1263), and particularly the Colorado River Basin Project Act of

September 30, 1968 (82 Stat. 885), as amended, and the Arizona Water Settlements Act

(118 Stat. 3478), all collectively hereinafter referred to as the "Federal Reclamation

Laws," among the UNITED STATES OF AMERICA, hereinafter referred to as the

"United States" acting through the Secretary of the Interior, the CENTRAL ARIZONA

WATER CONSERVATION DISTRICT, hereinafter referred to as the "Contractor," a

14

15

16

17

18

19

20

2i

2Z

23

water conservation district organized under the laws of Arizona, with its principal place of

business in Phoenix, Arizona, and the

hereinafter referred to as the "Subcontractor," with its principal place of business
24

25
in ,Arizona;

26



WITNESSETH, THAT:

2. EXPLANATORY RECITALS:

2 WHEREAS, the Colorado River Basin Project Act provides, among other

3 things, that for the purposes of furnishing irrigation and municipal and industrial water

4 supplies to water deficient areas of Arizona and western New Mexico through direct

5 diversion or exchange of water, control of floods, conservation and development of fish

6 and wildlife resources, enhancement of recreation opportunities, and for other purposes,

7 the Secretary of the Interior shall construct, operate, and maintain the Central Arizona

8 Project; and

9 WHEREAS, pursuant to the provisions of Arizona Revised Statutes §§ 48-

10 3701, et seq., the Contractor has been organized with the power to enter into a contract

11 or contracts with the Secretary of the Interior to accomplish the purposes of Arizona

12 Revised Statutes, §§ 48-3701, ef seq.; and

13 WHEREAS, pursuant to Section 304(b)(1) of the Colorado River Basin

14 Project Act, the Secretary of the Interior has detennined that it is necessary to effect

15 repayment of the cost of constructing the Central Arizona Project pursuant to a master

16 contract and that the United States, together with the Contractor, shall be a part to

17 contracts that are in conformity with and subsidiary to the master contract; and

18 WHEREAS, the United States and the Contractor entered into Contract

19 No. 14-06-W-245, Amendment No.1, dated December 1, 1988, hereinafter referred to

20 as the "Repayment Contract," a copy of which is attached hereto as Exhibit "N and by

21 this reference made a part hereof, whereby the Contractor agrees to repay to the United

22 States the reimbursable costs of the Central Arizona Project allocated to the Contractor;

23 and

24 WHEREAS, the Subcontractor is in need of a water supply and desires to

25 subcontract with the United States and the Contractor for water service from water

26 supplies available under the Central Arizona Project; and



2

WHEREAS, upon completion of the Central Arizona Project, water shall be

available for delivery to the Subcontractor;

NOW THEREFORE, in consideration of the mutual and dependent

covenants herein contained, it is agreed as follows:

3

4

5

6

7

8

9

10

3. DEFINITIONS:

Definitions included in the Repayment Contract are applicable to this

subcontract; provided, however, that the terms "Agricultural Water" or "Irrigation Water"

shall mean water used for the purposes defined in the Repayment Contract on tracts of

land operated in units of more than 5 acres, The first letters of terms so defined are

capitalized herein. As heretofore indicated, a copy of the Repayment Contract is

attached as Exhibit "A." In addition, the following definitions shall apply to this

subcontract:

11

12

13

14

15

16

(a) "Available CAP Supply" shall mean for any given Year all Fourth

Priority Water available for delivery through the Central Arizona Project, water available

from CAP dams and reservoirs other than Modified Roosevelt Dam, and return flows

captured by the Secretary for CAP use.

(b) "Fourth Priority Water" shall mean Colorado River water available

for delivery within the State of Arizona for satisfaction of entitlements: (1) pursuant to

contracts, Secretarial reservations, perfected rights, and other arrangements between

the United States and water users in the State entered into or established subsequent to

September 30, 1968, for use on Federal, State, or privately owned lands in the State (for

a total quantity not to exceed 164,652 acre-feet of diversions annually); and (2), after

first providing for the delivery of water under 43 U.S.C. §1524(e), pursuant to the

Repayment Contract for the delivery of Colorado River water for the CAP including use

of Colorado River water on Indian lands.

17

18

19

20

21

22

23

24

25

26

3



2

3

4

5

4. DELIVERY OF WATER:

4.1 Obligations of the United States. Subject to the terms, conditions,

and provisions set forth herein and in the Repayment Contract, during such periods as it

operates and maintains the Project Works, the United States shall deliver Project Water

for M&I use by the Subcontractor. The United States shall use all reasonable diligence

to make available to the Subcontractor the quantity of Project Water specified in the

schedule submitted by the Subcontractor in accordance with Article 4.4 After transfer of

OM&R to the Operating Agency, the United States shall make deliveries of Project Water

to the Operating Agency which shall make subsequent delivery to the Subcontractor as

provided herein.

4.2 Term of Subcontract. This subcontract shall become effective upon

the later of: (i) the date on which it is confirmed as provided for in Article 6.12; (ii) the

date on which the Secretary of the Interior publishes in the Federal Register the

statement of findings described in section 207(c)(1) of the Arizona Water Settlements

Act, 118 Stat. 3478; and (iii) the date on which the Subcontractor has paid or provided

for payment of past M&I water service capital charges as required by the Contractor.

This subcontract shall be for permanent service as that term is used in Section 5 of the

Boulder Canyon Project Act of 1928,43 U.S.C. §617d. Project Water shall be delivered

under the terms of this subcontract for a period of 100 years beginning January 1 of the

Year following that in which the subcontract becomes effective; provided, that this

subcontract may be renewed upon written request by the Subcontractor upon terms and

conditions of renewal to be agreed upon not later than 1 year prior to the expiration of

this subcontract; and provided, further, that such terms and conditions shall be

consistent with Article 9,9 of the Repayment Contract.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

* * * *

* * * *
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2

4,3 Conditions Relating to Delivery and Use. Delivery and use of water

under this subcontract is conditioned on the following, and the Subcontractor hereby

agrees that:
3

4
(a) All uses of Project Water and Return Flow shall be consistent

with Arizona water law unless such law is inconsistent with the Congressional directives

applicable to the Central Arizona Project.

(b) The system or systems through which water for Agricultural,

M&I (including underground storage), and Miscellaneous purposes is conveyed after

delivery to the Subcontractor shall consist of pipelines, canals, distribution systems, or

other conduits provided and maintained with linings adequate in the Contracting Offcer's

judgment to prevent excessive conveyance losses.

(c) The Subcontractor shall not pump, or within its legal

authority, permit others to pump ground water from within the exterior boundaries of the

Subcontractor's service area. which has been delineated on a map filed with the Con-

tractor and approved by the Contractor and the Contracting Offcer, for use outside of

said service area unless such pumping is permitted under Title 45, Chapter 2, Arizona

Revised Statutes, as it may be amended from time to time, and the Contracting Offcer,

the Contractor, and the Subcontractor shall agree, or shall have previously agreed, that

a surplus of ground water exists and drainage is or was required; provided, however,

that such pumping may be approved by the Contracting Offcer and the Contractor, and

approval shall not be unreasonably withheld, if such pumping is in accord with the Basin

Project Act and upon submittal by the Subcontractor of a written certification from the

Arizona Department of Water Resources or its successor agency that the pumping and

transportation of ground water is in accord with Title 45, Chapter 2, Arizona Revised

Statutes, as it may be amended from time to time,

5

6

7

B

9

10

11

12

13

1 'l

15

i6

17

18

19

20

21

22

23

24

25

26

5



2

3

4

(d) The Subcontractor shall not sell, lease, exchange, forbear or

otherwise transfer Project Water; provided, however, that this does not prohibit

exchanges of Project Water within the State of Arizona covered by separate

agreements; and provided, further, that this does not prohibit effuent exchanges with

Indian tribes pursuant to Article 6.2; and provided, further, that this does not prohibit the

resale or exchange of Project Water within the State of Arizona pursuant to Subarticle

4.3(e),

5

6

8

9

ID

11

(e)(i) Project Water scheduled for delivery in any Year under this

subcontract may be used by the Subcontractor or resold, or exchanged by the

Subcontractor pursuant to appropriate agreements approved by the Contracting Offcer

and the Contractor. If said water is resold or exchanged by the Subcontractor for an

amount in excess of that which the Subcontractor is obligated to pay under this

subcontract, the excess amount shall be paid forthwith by the Subcontractor to the

Contractor for application against the Contractor's Repayment Obligation to the United

States; provided, however, that the Subcontractor shall be entitled to recover actual

costs of transportation, treatment, and distribution, including but not limited to capital

costs and OM&R costs.

12

13

14

15

16

17

IS

19

20

21

22

23

24

25

26

(ii) Project Water scheduled for delivery in any Year under

this subcontract that cannot be used, resold, or exchanged by the Subcontractor may be

made available by the Contracting Offcer and Contractor to other users, If such Project

Water is sold to or exchanged with other users, the Subcontractor shall be relieved of its

payments hereunder only to the extent of the amount paid to the Contractor by such

other users, but not to exceed the amount the Subcontractor is obligated to pay under

this subcontract for said water,

(iii) In the event the Subcontractor or the Contracting

Offcer and the Contractor are unable to sell any portion of the Subcontractots Project

6



2

Water scheduled for delivery and not required by the Subcontractor, the Subcontractor

shall be relieved of the pumping energy portion of the OM&R charges associated with

the undelivered water as determined by the Contractor.

(f) Notwithstanding any other provision of this subcontract,

Project Water shall not be delivered to the Subcontractor unless and until the

Subcontractor has obtained final environmental clearance from the United States for the

system or systems through which Project Water is to be conveyed after delivery to the

Subcontractor at the Subcontractor's Project turnout(s). Such system(s) shall include all

pipelines, canals, distribution systems, treatment, storage, and other facilities through or

in which Project Water is conveyed, stored, or treated after delivery to the Subcontractor

at the Subcontractor's Project turnout(s). In each instance, final environmental

clearance will be based upon a review by the United States of the Subcontractor's plans

for taking and using Project Water and will be given or withheld by the United States in

accordance with the Final Environmental Impact Statement -- Water Allocations and

Water Service Contracting (FES 82-7, filed March 19, 1982) and the National

Environmental Policy Act of 1969 (83 Stat. 852), Any additional action(s) required on

behalf of the Subcontractor in order to obtain final environmental clearance from the

United States will be identified to the Subcontractor by the United States, and no Project

Water shall be delivered to the Subcontractor unless and until the Subcontractor has

completed all such action(s) to the satisfaction of the United States.

4.4 Procedure for Ordering Water.

(a) At least 15 months prior to the date the Secretary expects to

issue the Notice of Completion of the Water Supply System, or as soon thereafter as is

practicable, the Contracting Offcer shall announce by written notice to the Contractor the

amount of Project Water available for delivery during the Vear in which said Notice of

Completion is issued (initial Year of water delivery) and during the following Year. Within

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

2i

22

23

24

25

26

7
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30 days of receiving such notice, the Contractor shall issue a notice of availability of

Project Water to the Subcontractor. The Subcontractor shall, within a reasonable period

of time as determined by the Contractor, submit a written schedule to the Contractor and

the Contracting Offcer showing the quantity of water desired by the Subcontractor

during each month of said initial Year and the following Year. The Contractor shall notify

the Subcontractor by written notice of the Contractor's action on the requested schedule

within 2 months of the date of receipt of such request.

(b) The amounts, times, and rates of delivery of Project Water to

the Subcontractor during each Year subsequent to the Year following said initial Year of

water delivery shall be in accordance with a water delivery schedule for that Year. Such

schedule shall be determined in the following manner:

(i) On or before June 1 of each Year beginning with the

Year following the initial Year of water delivery pursuant to this subcontract, the

Contracting Ofcer shall announce the amount of Project Water available for delivery

during the following Year in a written notice to the Contractor. In arriving at this

determination, the Contracting Offcer, subject to the provisions of the Repayment

Contract, shall use his best efforts to maximize the availability and delivery of Arizona's

full entitlement of Colorado River water over the term of this subcontract. Within 30 days

of receiving said notice, the Contractor shall issue a notice of availability of Project Water

to the Subcontractor.

3

4

5

6

7

8

9

10

11

i2

13

14

15

16

i7

18

19

20

2i
(ii) On or before October 1 of each Year beginning with

the Year following said initial Year of water delivery, the Subcontractor shall submit in

writing to the Contractor and the Contracting Offcer a water delivery schedule indicating

the amounts of Project Water desired by the Subcontractor during each month of the

following Year along with a preliminary estimate of Project Water desiréd for the

succeeding 2 years,

22

23

24

25

26

8
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3

4

5

6

7

8

9

10

(iii) Upon receipt of the schedule, the Contractor and the

Contracting Offcer shall review it and, after consultation with the Subcontractor, shall

make only such modifications to the schedule as are necessary to ensure that the

amounts, times, and rates of delivery to the Subcontractor are consistent with the

delivery capability of the Project, considering, among other things, the availability of

water and the delivery schedules of all subcontractors; provided, that this provision shall

not be construed to reduce annual deliveries to the Subcontractor,

(iv) On or before November 15 of each Year beginning

with the Year following said initial Year of water delivery, the Contractor shall determine

and furnish to the Subcontractor and the Contracting Offcer the water delivery schedule

for the following Year which shall show the amount of water to be delivered to the

Subcontractor during each month of that Year, contingent upon the Subcontractor

remaining eligible to receive water under all terms contained herein,

(c) The monthly water delivery schedules may be amended upon

the Subcontractor's written request to the Contractor. Proposed amendments shall be

submitted by the Subcontractor to the Contractor no later than 15 days before the

desired change is to become effective, and shall be subject to review and modification in

like manner as the schedule. The Contractor shall notify the Subcontractor and the

Contracting Offcer of its action on the Subcontractor's requested schedule modification

within 10 days of the Contractor's receipt of such request.

(d) The Contractor and the Subcontractor shall hold the United

States, its offcers, agents, and employees, harmless on account of damage or claim of

damage of any nature whatsoever arising out of or connected with the actions of the

Contractor regarding water delivery schedules furnished to the Subcontractor.

(e) In no event shall the Contracting Offcer or the Contractor be

required to deliver to the Subcontractor from the Water Supply System in anyone month

II

12

13

14

15

i6

17

18

19

20

21

22

23

24

25

26

9



3

a total amount of Project Water greater than eleven percent (11 %) of the Subcontractor's

maximum entitlement; provided, however, that the Contracting Offcer may deliver a

greater percentage in any month if such increased delivery is compatible with the overall

delivery of Project Water to other subcontractors as determined by the Contracting

Offcer and the Contractor and if the Subcontractor agrees to accept such increased

deliveries.

4

6

4.5 Points of Delivery--Measurement and Responsibility for Distribution
8

of Water.

9
(a) The water to be furnished to the Subcontractor pursuant to

this subcontract shall be delivered at turnouts to be constructed by the United States at

such point(s) on the Water Supply System as may be agreed upon in writing by the

Contracting Offcer and the Contractor, after consultation with the Subcontractor,

(b) Unless the United States and the Subcontractor agree by

contract to the contrary, the Subcontractor shall construct and install, at its sole cost and

expense, connection facilities required to take and convey the water from the tumouts to

the Subcontractor's service area. The Subcontractor shall furnish, for approval of the

Contracting Offcer, drawings showing the construction to be performed by the

Subcontractor within the Water Supply System right-af-way 6 months before starting said

construction, The facilities may be installed, operated, and maintained on the Water

Supply System right-of-way subject to such reasonable restrictions and regulations as to

type, location, method of installation, operation, and maintenance as may be prescribed

by the Contracting Offcer.

(c) All water delivered from the Water Supply System shall be

measured with equipment furnished and installed by the United States and operated and

maintained by the United States or the Operating Agency, Upon the request of the

Subcontractor or the Contractor, the accuracy of such measurements shall be

10

11

12

13

14

15

16

17

18

19

2.

21

22

23

24

25

26
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investigated by the Contracting Offcer or the Operating Agency, Contractor, and

Subcontractor, and any errors which may be mutually determined to have occurred

therein shall be adjusted; provided, that in the event the parties cannot agree on the

required adjustment, the Contracting Offcer's determination shall be conclusive.

(d) Neither the United States, the Contractor, nor the Operating

Agency shall be responsible for the control, carriage, handling, use, disposal, or

distribution of Project Water beyond the delivery point(s) agreed to pursuant to Sub-

article 4.5(a), The Subcontractor shall hold the United States, the Contractor, and the

Operating Agency harmless on account of damage or claim of damage of any nature

whatsoever for which there is legal responsibility, including propert damage, personal

injury, or death arising out of or connected with the Subcontractor's control, carriage,

handling, use, disposal, or distribution of such water beyond said delivery point(s).

4.6 Temporary Reductions, In addition to the right of the United States

under Subarticle 8.3(a)(iv) of the Repayment Contract temporarily to discontinue or

reduce the amount of water to be delivered, the United States or the Operating Agency

may, after consultation with the Contractor, temporarily discontinue or reduce the

quantity of water to be furnished to the Subcontractor as herein provided for the

purposes of investigation, inspection, maintenance, repair, or replacement of any of the

Project facilities or any part thereof necessary for the furnishing of water to the

Subcontractor, but so far as feasible the United States or the Operating Agency shall

coordinate any such discontinuance or reduction with the Subcontractor and shall give

the Subcontractor due notice in advance of such temporary discontinuance or reduction,

except in case of emergency, in which case no notice need be given. Neither the United

States, its offcers, agents, and employees, nor the Operating Agency, its offcers,

agents, and employees, shall be liaoTe for damages when, for any reason whatsoever,

any such temporary discontinuance or reduction in delivery of water occurs, If any such

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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2

3

4

discontinuance or temporary reduction results in deliveries to the Subcontractor of less

water than what has been paid for in advance, the Subcontractor shall be entitled to be

reimbursed for the appropriate proportion of such advance payments prior to the date of

the Subcontractor's next payment of water service charges or the Subcontractor may be

given credit toward the next payment of water charges if the Subcontractor should so

desire.
4.7 Priority in Case of Shortage, On or before June 1 of each Year,

the Secretary shall announce the Available CAP Supply for the following Year in a

written notice to the Contractor

5

6

7

8

9

10

(a) Prior to January 1. 2044, a time of shortage shall exist in any

Year in which the Available CAP Supply for that Year is insuffcient to satisfy all of the

entitlements set forth in subparagraphs (i) through (iii) below:

11

12

13

14
Three hundred fort-three thousand seventy-nine

(343,079) acre-feet of CAP Indian Priority Water;

Six hundred thirt-eight thousand eight hundred

twenty-three (638,823) acre-feet of CAP M&I Priority

Water; and

(iii) Up to one hundred eighteen (118) acre-feet of CAP

(ì)

15

16
(ii)

17

18

19

20

21

22

M&I Priority Water converted from CAP NIA Priority

Water under the San Tan Irrigation District's CAP

Subcontract.

(b) On or after January 1, 2044, a time of shortage shall exist in

any Year in which the Available CAP Supply for that Yeari~ insuffcient to satisfy all of

the entitlements as set forth in subparagraphs (i) through (iv) below:

12

23

24

25

26



(i) Three hundred fort-three thousand seventy-nine

2

3

(343,079) acre-feet of CAP Indian Priority Water;

(ii) Six hundred thirt-eight thousand eight hundred

twenty-three (638,823) acre-feet of CAP M&I Priority
4

5

6 I Water:

7 (iii) Up to fort-seven thousand three hundred three

8 (47,303) acre-feet of CAP M&I Priority Water
9

converted from CAP NIA Priority Water pursuant to the
io

Hohokam Agreement; and
11

12
(iv) Up to one hundred eighteen (118) acre-feet of CAP

13
M&I Priority Water converted from CAP NIA Priority

14 Water under the San Tan Irrigation District's CAP

15 Subcontract.

16
(c) Initial distribution of water in time of shortage,

17
(i) If the Available CAP Supply is equal to or less than

1S

eight hundred fift-three thousand seventy-nine
19

20
(853,079) acre-feet, then 36.37518% of the Available

21 CAP Supply shall be available for delivery as CAP

22 Indian Priority Water and the remainder shall be

23 available for delivery as CAP M&I Priority Water,

24
(ii) If the Available CAP Supply is greater than eight

hundred fift-three thousand seventy-nine- (853,079)
25

26

acre-feet, then the quantity of water available for

13



2

3

4

5

6

8

9

10

II

12

13

14

IS

16

17

18

19

20

21

i:

23

24

25

26

delivery as CAP Indian Priority Water shall be

determined in accordance with the following equation

and the remainder shall be available for delivery as

CAP M&I Priority Water:

1= ((32,770.; (E - 853,079)) x Wi + (343,079 - H32,770 -; (E - 853,079)) x E))

where

I = the quantity of water available for delivery as CAP Indian

Priority Water

E = the sum of the entitlements to CAP Indian Priority Water and

CAP M&I Priority Water as described in subparagraphs 4,7(a) or (b),

whichever is applicable; and

W = the Available CAP Supply

Example A. If, before January 1, 2044, the sum of the entitlements to CAP

Indian Priority Water and CAP M&I Priority Water as described in

subparagraph 4.7(a) is nine hundred eighty-one thousand nine hundred

two (343,079 + 638,823 + 0) acre-feet, then the quantity of water available

for delivery as CAP Indian Priority Water would be ninety-three thousand

three hundred three (93,303) acre-feet plus 2543800% of the Available

CAP Supply.

14



2

3

4

5

6

7

8

9

10

11

Example B. If, after January 1, 2044, the sum of the entitlements to CAP

Indian Priority Water and CAP M&I Priority Water as described in

subparagraph 4,7(b) is one million twenty-nine thousand three hundred

twenty-three (1,029,323) acre-feet (343,079 + 638,823 + 47,303 + 118),

then the quantity of water available for delivery as CAP Indian Priority

Water would be one hundred fift-one thousand six hundred ninety-one

(151,691) acre-feet plus 18.59354% of the Available CAP Supply.

(d) In time of shortage unscheduled CAP Water shall be

redistributed as follows:

12
(i) Any water available for delivery as CAP Indian Priority

Water that is not scheduled for delivery pursuant to

contracts, leases or exchange agreements for the

delivery of CAP Indian Priority Water shall become

available for delivery as CAP M&I Priority Water.

CAP M&I Priority Water shall be distributed among

those entities with contracts for the delivery of CAP

M&I Priority Water in a manner determined by the

Secretary and the CAP Operating Agency in

consultation with M&I water users to fulfill all delivery

requests to the greatest extent possible, Any water

available for delivery as CAP M&I Priority Water that is

not scheduled for delivery pursuant to contracts,

leases or exchange agreements for the delivery of

15

13

i4

15

i6

17

18
(ii)

19

20

21

22.

23

24

25

26
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3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

CAP M&I Priority Water shall become available for

delivery as CAP Indian Priority Water,

(e) Any water remaining after all requests for delivery of CAP

Indian Priority Water and CAP M&I Priority Water have been satisfied shall become

available for delivery as CAP NIA Priority Water,

(f) Nothing in this paragraph 4,7 shall be construed to allow or

authorize any CAP Contractor or CAP Subcontractor to receive, pursuant to such

contracts, CAP water in amounts greater than such contractor's entitlement.

4,8 Secretarial Control of Return Flow.

(a) The Secretary reserves the right to capture all Return Flow

flowing from the exterior boundaries of the Contractor's Service Area as a source of

supply and for distribution to and use of the Central Arizona Project to the fullest extent

practicable. The Secretary also reserves the right to capture for Project use Return Flow

which originates or results from water contracted for from the Central Arizona Project

within the boundaries of the Contractor's Service Area if, in his judgment, such Return

Flow is not being put to a beneficial use. The Subcontractor may recapture and reuse or

sell its Retum Flow; provided, however, that such Return Flow may not be sold for use

outside Maricopa, Pinal, and Pima Counties; and provided, further, that this does not

prohibit effuent exchanges with Indian tribes pursuant to Article 6,2, The Subcontractor

shall, at least 60 days in advance of any proposed sale of such water, furnish the

following information in writing to the Contracting Offcer and the Contractor:

19

20

2J

22

23

24

25

26

"* * * *

* * * *

16



(i) The name and address of the prospective buyer,

2
(ii)

(iii)

The location and proposed use of the Return Flow,

The price to be charged for the Return Flow.

(b) The price charged for the Return Flow may cover the cost
5

6
incurred by the Subcontractor for Project Water plus the cost required to make the

7
Return Flow usable, If the price received for the Return Flow is greater than the costs

8 incurred by the Subcontractor, as described above, the excess amount shall be forthwith

9 returned by the Subcontractor to the Contractor for application against the Contractor's

10 Repayment Obligation to the United States. Costs required to make Return Flow usable

11
shall include but not be limited to capital costs and OM&R costs including transportation,

12

treatment, and distribution, and the portion thereof that may be retained by the Subcon-
13

14
tractor shall be subject to the advance approval of the Contractor and the Contracting

i5 Offcer.

16 (c) Any Return Flow captured by the United States and

17 determined by the Contracting Offcer and the Contractor to be suitable and available for

18 use by the Subcontractor may be delivered by the United States or Operating Agency to

i9
the Subcontractor as a part of the water supply for which the Subcontractor subcontracts

20

21
hereunder and such water shall be accounted and paid for pursuant to the provisions

hereof,
22

23 (d) All capture, recapture, use, reuse, and sale of Return Flow

24 under this article shall be in accord with Arizona water law unless such law is

25 inconsistent with the Congressional directives applicable to the Central Arizona Project.

26
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4.9 Water and Air Pollution Control. The Subcontractor, in carrying out

this subcontract, shall comply with all applicable water and air pollution laws and

regulations of the United States and the State of Arizona and shall obtain all required

permits or licenses from the appropriate Federal, State, or local authorities.

4,10 Quality of Water. The operation and maintenance of Project

facilities shall be performed in such manner as is practicable to maintain the quality of

water made available through such facilities at the highest level reasonably attainable as

determined by the Contracting Offcer, Neither the United States, the Contractor, nor the

Operating Agency warrants the quality of water and is under no obligation to construct or

fum ish water treatment facilities to maintain or better the quality of water, The

Subcontractor waives its right to make a claim against the United States, the Operating

Agency, the Contractor, or another subcontractor because of changes in water quality

caused by the commingling of Project Water with other water.

4.11 Exchange Water.

(a) Where the Contracting Offcer determines the Subcontractor

is physically able to receive Colorado River mainstream water in exchange for or in

replacement of existing supplies of water from surface sources other than the Colorado

River, the Contracting Offcer may require that the Subcontractor accept said

mainstream water in exchange for or in replacement of said existing supplies pursuant to

the provisions of Section 304(d) of the Basin Project Act; provided, however, that a sub-

contractor on the Project aqueduct shall not be required to enter into exchanges in which

existing supplies of water from surface sources are divertèd for use by other

subcontractors downstream on the Project aqueduct.

18



2

3

4

(b) If, in the event of shortages, the Subcontractor has yielded

water from other surface water sources in exchange for Colorado River mainstream

water supplied by the Contractor or the Operating Agency, the Subcontractor shall have

first priority against other users supplied with Project Water that have not yielded water

from other surface water sources but only in quantities adequate to replace the water so

yielded.

6

7

8

9

10

11

4.12 Entitlement to Project M&I Water,

(a) The Subcontractor is entitled to take a maximum of

_ acre-feet of Project Water for M&I uses including but not limited to underground

storage.
12

13

14

15

16

17

is

19

20

i i

22

23

24

25

26

(b) If at any time during the term of this subcontract there is

available for allocation additional M&I Project Water, or Agricultural Water converted to

M&I use, it shall be delivered to the Subcontractor at the same water service charge per

acre-foot and with the same priority as other M&I Water, upon execution or amendment

of an appropriate subcontract among the United States, the Contractor, and the

Subcontractor and payment of an amount equal to the acre-foot charges previously paid

by other subcontractors pursuant to Article 5.2 hereof plus interest. In the case of

Agricultural Water conversions, the payment shall be reduced by all previous payments

of agricultural capital charges for each acre-foot of water converted, The interest due

shall be calculated for the period between issuance of the Notice of Completion of the

Water Supply System and execution or amendment of the subcontract using the

weighted interest rate received by the Contractor on all investments during that period.

19
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4

4,13 Delivery of Project Water Prior to Completion of Project Works,

Prior to the date of issuance of the Notice of Completion of the Water Supply System by

the Secretary, water may be made available for delivery by the Secretary on a "when

available" basis at a water rate and other terms to be determined by the Secretary after

consultation with the Contractor,

5, PAYMENTS:

5.1 Water Service Charges for Payment of Operation. Maintenance, and

Replacement Costs. Subject to the provisions of Article 5.4 hereof, the Subcontractor

shall pay in advance for Project OM&R costs estimated to be incurred by the United

States or the Operating Agency. At least 15 months prior to first delivery of Project

Water, or as soon thereafter as is practicable, the Contractor shall furnish the

Subcontractor with an estimate of the Subcontractor's share of OM&R costs to the end

of the initial Year of water delivery and an estimate of such costs for the following Year.

Within a reasonable time of the receipt of said estimates, as determined by the

Contractor, but prior to the delivery of water, the Subcontractor shall advance to the Con-

tractor its share of such estimated costs to the end of the initial month of water delivery

and without further notice or demand shall on or before the first day of each succeeding

month of the initial Year of water delivery and the following Year advance to the

Contractor in equal monthly installments the Subcontractor's share of such estimated

costs. Advances of monthly payments for each subsequent Year shall be made by the

Subcontractor to the Contractor on the basis of annual estimates to be furnished by the

Contråctoron or before June 1 preceding each said subsequent Year and the advances

of payments for said estimated costs shall be due and payable in equal monthly

6

8

9

10

11
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26
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3

4

payments on or before the first day of each month of the subsequent Year, Differences

betNeen actual OM&R costs and estimated OM&R costs shall be determined by the

Contractor and shall be adjusted in the next succeeding annual estimates; provided,

however, that if in the opinion of the Contractor the amount of any annual OM&R

estimate is likely to be insuffcient to cover the above-mentioned costs during such

period, the Contractor may increase the annual estimate of the Subcontractor's OM&R

costs by written notice thereof to the Subcontractor, and the Subcontractor shall forthwith

increase its remaining monthly payments in such Year to the Contractor by the amount

necessary to cover the insuffciency, All estimates of OM&R costs shall be accompanied

by data and computations relied on by the Contractor in determining the amounts of the

estimated OM&R costs and shall be subject to joint review by the Subcontractor and the

Contractor.
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5.2 M&I Water Service Charoes.

(a) Subject to the provisions of Article 5.4 hereof and in addition

to the OM&R payments required in Article 5,1 hereof, the Subcontractor shall, in advance

of the delivery of Project M&I Water by the United States or the Operating Agency, make

payment to the Contractor in equal semiannual installments of an M&I Water service

capital charge based on a maximum entitlement of _ acre-feet per year multiplied by

the rate established by the Contractor for that year,

(b) The M&I Water service capital charge may be adjusted

periodically by the Contractor as a result of repayment determinations provided for in the

Repayment Contract andto reflect all sources of revenue, but said charge per acre-foot

shall not be greater than the amount required to amortize Project capital costs allocated

21
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to the M&I function and determined by the Contracting Offcer to be a part of the

2 Contractor's Repayment Obligation. Such amortization shall include interest at 3.342

3 percent per annum, If any adjustment is made in the M&I Water service capital charge,

4
notice thereof shall be given by the Contractor to the United States and to the

5

6
Subcontractor on or before June 1 of the Year preceding the Year the adjusted charge

becomes effective. The M&I Water service capital charge payment for the initial Year

shall be advanced to the Contractor in equal semiannual installments on or before

9 December 1 preceding the initial Year and June 1 of said initial Year; provided, however,

10 that the payment of the initial M&I Water service capital charge shall not be due until the

11
Year in which Project Water is available to the Subcontractor after Notice of Completion

12

of the Water Supply System is issued, Thereafter, for each subsequent Year, payments
13

14
by the Subcontractor in accordance with the foregoing provisions shall be made in equal

15
semiannual installments on or before the December 1 preceding said subsequent Year

16 and the June 1 of said subsequent Year as may be specified by the Contractor in written

17 notices to the Subcontractor,

18
(c) Payment of all M&I Water service capital and corresponding

19
OM&R charges becoming due hereunder prior to or on the dates stipulated in Articles

20
5,1 and 5.2 is a condition precedent to receiving M&I Water under this subcontract.

21

22
(d) All payments to be made to the Contractor or the United

23 States under Articles 5.1 and 5.2 hereof shall be made by the Subcontractor as such

24 payments fall due from revenues legally available to the Subcontractor for such payment

25
from the sale of water to its water users and from any and allothepsources which might

26 be legally available; Provided, That no portion of the general taxing authority of the

22
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4

5

6

7

8

9

10

11

12

13

14

15

i6

17

18

19

20

21

22

Subcontractor, nor its general funds, nor funds from ad valorem taxes are obligated by

the provisions of this subcontract, nor shall such sources be liable for the payments,

contributions, and other costs pursuant to this subcontract, or to satisfy any obligation

hereunder unless duly and lawfully allocated and budgeted for such purpose by the

Subcontractor for the applicable budget year; and Provided, further, That no portion of

this agreement shall ever be construed to create an obligation superior in lien to or on a

parity with the Subcontractor's revenue bonds now or hereafter issued. The

Subcontractor shall levy and impose such necessary water service charges and rates

and use all the authority and resources available to it to collect all such necessary water

service charges and rates in order that the Subcontractor may meet its obligations

hereunder and make in full all payments required under this subcontract on or before the

date such payments become due.

5.3 Loss of Entitlement. The Subcontractor shall have no right to

delivery of water from Project facilities during any period in which the Subcontractor may

be in arrears in the payment of any charges due the Contractor. The Contractor may sell

to another entity any water determined to be available under the Subcontractor's

entitlement for which payment is in arrears; provided, however, that the Subcontractor

may regain the right to use any unsold portion of the water determined to be available

under the original entilement upon payment of all delinquent charges pius any

difference between the subcontractual obligation and the price received in the sale of the

water by the Contractor and payment of charges for the current period.

5.4 Refusal to Accept Delivery. In the event the:Subcontractorfails or

refuses in any Year to accept delivery of the quantity of water available for delivery to

ZJ

24

25

26
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2

and required to be accepted by it pursuant to this subcontract, or in the event the

Subcontractor in any Year fails to submit a schedule for delivery as provided in Article

4.4 hereof, said failure or refusal shall not relieve the Subcontractor of its obligation to

make the payments required in this subcontract.

5.5 Charge for Late Payments. The Subcontractor shall pay a late

payment charge on installments or charges that are received after the due date, The

late payment charge percentage rate calculated by the Department of the Treasury and

published quarterly in the Federal Register shall be used; provided, that the late

payment charge percentage rate shall not be less than 0.5 percent per month. The late

payment charge percentage rate applied on an overdue payment shall remain in effect

until payment is received. The late payment rate for a 3D-day period shall be determined

on the day immediately following the due date and shall be applied to the overdue

payment for any portion of the 30-day period of delinquency. In the case of partial late

payments, the amount received shall first be applied to the late charge on the overdue

payment and then to the overdue payment.

6, GENERAL PROVISIONS:

6.1 Repavment Contract Controlling, Pursuant to the Repayment

Contract, the United States has agreed to construct and, in the absence of an approved

Operating Agency, to operate and maintain the works of the Central Arizona Project and

to deliver Project Water to the various subcontractors within the Project Service Area;

and the Contractor has obligated itself for the payment of various costs, expenses, and

other amounts allocated to the Contractor pursuant to Article 9 of the Repayment

Contract. The Subcontractor expressly approves and agrees to all the terms presently

set out in the Repayment Contract including Subarticle 8.8(b)(viii) thereof, or as such
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3

4

5

6

7

8

9

10

11

12

terms may be hereafter amended, and agrees to be bound by the actions to be taken

and the determinations to be made under that Repayment Contract, except as otherwise

provided herein.

6.2 Effuent Exchanges. The Subcontractor may enter into direct

effuent exchanges with Indian entities that have received an allocation of Project Water

and receive all benefits from the exchange,

6.3 Notices, Any notice, demand or request authorized or required by

this subcontract shall be deemed to have been given when mailed, postage prepaid, or

delivered to the Regional Director, Lower Colorado Region, Bureau of Reclamation, P.O.

Box 61470, Boulder City, Nevada 89006-1470, on behalf of the Contractor or

Subcontractor; to the Central Arizona Water Conservation District, P O. Box 43020,

Phoenix, Arizona 85080, on behalf of the United States or Subcontractor; and to the

, on behalf of the United

States or Contractor. The designation of the addressee or the address may be changed

by notice given in the same manner as provided in this Article for other notices.

6.4 Water Conservation Program.

13
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(a) While the contents and standards of a given water

conservation program are primarily matters of State and local determination, there is a

strong Federal interest in developing an effective water conservation program because

of this subcontract. The Subcontractor shall develop and implement an effective water

conservation program for all uses of water that is provided from or conveyed through

Federally constructed or Federally financed facilities. That water conservation program

25



2

shall contain definite goals, appropriate water conservation measures, and time

schedules for meeting the water conservation objectives,

(b) A water conservation program, acceptable to the Contractor

and the Contracting Offcer, shall be in existence prior to one or all of the following: (1)

service of Federally stored/conveyed water; (2) transfer of operation and maintenance of

the Project facilities to the Contractor or Operating Agency; or (3) transfer of the Project

to an operation and maintenance status. The distribution and use of Federally

stored/conveyed water and/or the operation of Project facilities transferred to the

Contractor shall be consistent with the adopted water conservation program, Following

execution of this subcontract, and at subsequent 5-year intervals, the Subcontractor

shall resubmit the water conservation plan to the Contractor and the Contracting Offcer

for review and approvaL. After review of the results of the previous 5 years and after

consultation with the Contractor, the Subcontractor, and the Arizona Department of

Water Resources or its successor, the Contracting Offcer may require modifications in

the water conservation program to better achieve program goals.

6.5 Rules, Regulations, and Determinations.

(a) The Contracting Offcer shall have the right to make, after an

opportunity has been offered to the Contractor and Subcontractor for consultation, rules

and regulations consistent with the provisions of this subcontract, the laws of the United

States and the State of Arizona, to add to or to modify them as may be deemed proper

and necessary to carry out this subcontract, and to supply necessary details of its

administration which are not cOVered by' express provisions of this subcontract. The

Contractor and Subcontractor shall observe such rules and regulations,
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(b) Where the terms Df this subcontract provide for action to be

based upon the opinion or determination of any part to this subcontract, whether or not

stated tD be conclusive, said terms shall not be construed as permitting such action to be

predicated upon arbitrary, capricious, or unreasonable opinions or determinations. In

the event that the Contractor or Subcontractor questions any factual determination made

by the Contracting Offcer, the findings as to the facts shall be made by the Secretary

only after consultation with the Contractor or Subcontractor and shall be conclusive upon

the parties.

6.6 Offcials Not to Benefit.

(a) No Member of or Delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this subcontract or to any benefit

that may arise herefrom. This restriction shall not be construed to extend to this

subcontract if made with a corporation or company for its general benefit.

(b) No offcial of the Subcontractor shall receive any benefi that

may arise by reason of this subcontract Dther than as a water user within the Project and

in the same manner as other water users within the Project.

6.7 Assignment Limited--Successors and Assigns Obligated. The

provisions of this subcontract shall apply to and bind the successors and assigns of the

parties hereto, but no assignment or transfer of this subcontract or any part or interest

therein shall be valid until approved by the Contracting Offcer,

6.8 Judicial Remedies Not Foreclosed. Nothing herein shall be

construed (a) as depriving any part from pursuing. and prosecuting any remedy in any

appropriate court of the United States or the State of Arizona which would otherwise be

27



available to such parties even though provisions herein may declare that determinations

2 or decisions of the Secretary or other persons are conclusive or (b) as depriving any

3 I part of any defense thereto which would otherwise be available,

4
6.9 Books, Records, and Reports. The Subcontractor shall establish

5

and maintain accounts and other books and records pertaining to its financial
6

transactions, land use and crop census, water supply, water use, changes of Project

8 works, and to other matters as the Contracting Offcer may require. Reports thereon
,

9 i
I

shall be furnished to the Contracting Offcer in such form and on such date or dates as

10 he may require. Subject to applicable Federal laws and regulations, each part shall

11
have the right during offce hours to examine and make copies of each other's books and

12

records relating to matters covered by this subcontract.
13

14
6.10 Eaual Opportunity, During the performance of this subcontract, the

15
Subcontractor agrees as follows:

16 (a) The Subcontractor shall not discriminate against any

17 employee or applicant for employment because of race, color, religion, sex, or national

i8 origin. The Subcontractor shall take affrmative action to ensure that applicants are
19

employed, and that employees are treated during employment without regard to their
20

race, color, religion, sex, or national origin, Such action shall include, but not be limited
21

22
to the following: Employment, upgrading, demotion, or transfer; recruitment or

23
recruitment advertising; layoff or termination; rates of payor other forms of

24 compensation; and selection for training, including apprenticeship. The Subcontractor

25 agrees to post in conspicuous places, available to employees áñdapplicants

26

28



2

:3

4

employment, notices to be provided setting forth the provisions of this nondiscrimination

clause,

5

(b) The Subcontractor shall, in all solicitations Dr advertisements

for employees placed by or on behalf of the Subcontractor, state that all qualified

applicants shall receive consideration for employment without discrimination because of

race, color, religion, sex, or national origin,

(c) The Subcontractor shall send to each labor union or

representative of workers witri which it has a collective bargaining agreement or other

contract or understanding, a notice, to be provided by the Contracting Offcer, advising

said labor union or workers' representative of the Subcontractors commitments under

Section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of

the notice in conspicuous places available to employees and applicants for employment.

(d) The Subcontractor shall comply with all provisions of

Executive Order No. 11246 of September 24, 1965, as amended, and of the rules,

regulations. and relevant orders of the Secretary of Labor.

(e) The Subcontractor shall furnish all information and reports

required by said amended Executive Order and by the rules, regulations, and orders of

the Secretary of Labor, or pursuant thereto, and shall permit access to its books,

records, and accounts by the Contracting Offcer and the Secretary of Labor for

purposes of investigation to ascertain compliance with such rules, regulations, and

orders.
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(f) In the event of the Subcontractors noncompliance with the

26 nondiscrimination clauses of this subcontract or with any of such rules, regulations, or

29



orders, this subcontract may be canceled, terminated, or suspended, in whole or in part,

and the Subcontractor may be declared ineligible for further Government contracts in

accordance with procedures authorized in said amended Executive Order and such
4

other sanctions may be imposed and remedies invoked as provided in said amended

Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as
6

8

9
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23
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otherwise provided by law.

(9) The Subcontractor shall include the provisions of paragraphs

(a) through (g) in every subcontract or purchase order unless exempted by the rules,

regulations, or orders of the Secretary of Labor issued pursuant to Section 204 of said

amended Executive Order, so that such provisions shall be binding upon each

subcontractor or vendor, The Subcontractor shall take such action with respect to any

subcontract or purchase order as may be directed by the Secretary of Labor as a means

of enforcing such provisions, including sanctions for noncompliance; provided, however,

that in the event a Subcontractor becomes involved in, or is threatened with, litigation

with a subcontractor or vendor as a result of such direction, the Subcontractor may

request the United States to enter into such litigation to protect the interest of the United

States.

6.11 Title VI, Civil Rights Act of 1964.

(a) The Subcontractor agrees that it shall comply with Title Vi of

the Civil Rights Act of July 2, 1964 (78 Stat. 241), and all requirements imposed by or

pursuant to the Department of the Interior Regulation (43 CFR 17) issued pursuant to

that title to the end that, in accordance with Title Vi of that Act and the Regulation, no

person in the United States shall, on the grounds of race, color, or national origin be
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excluded from participation in, be denied the benefits of, or be otherwise subjected to

discrimination under any program or activity for which the Subcontractor receives

financial assistance from the United States and hereby gives assurance that it shall

immediately take any measures to effectuate this agreement

(b) If any real propert or structure thereon is provided or

improved with the aid of Federal financial assistance extended to the Subcontractor by

the United States, this assurance obligates the Subcontractor, or in the case of any

transfer of such propert, any transferee for the period during which the real propert or

structure is used for a purpose involving the provision of similar services or benefis, If

any personal propert is so provided, this assurance obligates the Subcontractor for the

period during which it retains ownership or possession of the propert, In all other

cases, this assurance obligates the Subcontractor for the period during which the

Federal financial assistance is extended to it by the United States.

(c) This assurance is given in consideration of and for the

purpose of obtaining any and all Federal grants, loans. contracts, propert, discounts, or

other Federal financial assistance extended after the date hereof to the Subcontractor by

the United States, including installment payments after such date on account of

arrangements for Federal financial assistance which were approved before such date.

The Subcontractor recognizes and agrees that such Federal financial assistance shall

be extended in reliance on the representations and agreements made in this assurance,

and that the United States shall reserve the right to seek judicial enforcement of this

assurance. This assurance is binding on the Subcontractor, its successors, transferees,

and assignees,

31



6.12 Confirmation of Subcontract. The Subcontractor shall promptly seek

2 a final decree of the proper court of the State of Arizona approving and confirming the

3 subcontract and decreeing and adjudging it to be lawful, valid, and binding on the
4

Subcontractor. The Subcontractor shall furnish to the United States a certified copy of
5

such decree and of all pertinent supporting records. This subcontract shall not be
6

7
binding on the United States, the Contractor, or the Subcontractor until such final decree

8 has been entered

9 6.13 Contingent on Appropriation or Allotment of Funds. The expenditure

10 or advance of any money or the performance of any work by the United States

11
hereunder which may require appropriation of money by the Congress or the allotment of

12

13

funds shall be contingent upon such appropriation or allotment being made, The failure

of the Congress to appropriate funds or the absence of any allotment of funds shall not
14

15
relieve the Subcontractor from any obligation under this subcontract. No liability shall

16 accrue to the United States in case such funds are not appropriated or allotted.

17 IN WITNESS WHEREOF, the parties hereto have executed this

18
subcontract No, the day and year first above-written.

19

20
Legal Review and Approval THE UNITED STATES OF AMERICA

21

22

Z3
By:

Field Solicitor
Phoenix, Arizona

By:
Regional Director
Lower Colorado Region
Bureau of Reclamation24

25

26
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Attest:

Secretary
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8

9

Attest:

Title:
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CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

By:
President

By:

Title:
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EXHIBIT lO.L.lA

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF AVONDALE,
THE wmTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

I. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this1s+- day of rl ovewbe., 20 lL is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMAT") and the

City of Avondale, Arizona (hereinafter "Avondale").

2. RECITALS

2. 1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.3 i herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMAT

and Avondale are entering into this Lease Agreement by which the WMAT will lease to Avondale a

portion of the WMA T CAP Water in accordance with the WMAT CAP Water Delivery Contract

NO.08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 201 0, P.L.

i 11-291, Title II, l24 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attached as Exhibit 2.2 to

the Quantification Agreement, confinns the Quantification Agreement and specifically authorizes

the WMA T to lease WMAT CAP Water.

¡0002254000J/00379537.DOCX I)



2.4 The WM T CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following tenns when capitalized shall have the following meaning:

3.l "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an lndian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NlA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7,17 of the Quantification Agreement, and, after December 3l,

2l07, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 3l, 2107 as

provided in Subparagraph 7 .l7.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NlA Priority Water Lease Charge" shall be that amount of money paid to

the WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.l0 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered L4-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 2l,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part ofthe District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the del ivery of water throu gh the

CAP System.

3. 1 5 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3. l6 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3 .18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.19 "A vondale" shall mean the City of Avondale, an Arizona Municipal Corporation,

its predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S, City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3 .21 "Enforceability Date" shall mean the date described in Section 309( d)(l) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated),

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. IOL-628 Title iV, 104 Stat. 4468, 4480.

3.24 "HVlD CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVlD CAP Water and CAP NIA M&l Equivalent Priority Water Lease Rate" is

defined in Subparagmph4.3, 1.1 of this Lease Agreement.
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3.26 "Leased Water" shaH mean that portion of the WMA T CAP Water that is leased

by the WMA T to Avondale pursuant to this Lease Agreement.

3.27 "OM&R" shalì mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3,31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November I, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 1 O. l.l A to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.
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3.34 "Total Water Lease Charge" shaH mean the sum of the HVID CAP Water and

CAP NIA M&I Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease

Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June l8, 1934, 48 Stat. 984 (commonly

known as the "lndian Reorganization Act") (25 U.S.c. § 476).

3.37 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMA T CA P Water Del ivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30-W0529 between the WMATand the United States dated J1ove.be r Ji:icy~ copy of
i

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1 871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 20 1 0, the date of enactment~f~the Act, as the "Fort Apache
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Reservation" pursuant to chapter 3 of the Act of June 7, ì 897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of

the Reservation on the map attached as Exhibit 2.8 1 to the Quantification Agreement shall not:

(i) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMA T hereby leases to Avondale (1) Thirt-Four (34) acre-

feet per year of its HVID CAP Water and (2) Two Hundred Eight (208) acre-feet per year of its

CAP NIA M&I Equivalent Priority Water and (3) Six Hundred Fort (640) acre-feet per year of its

CAP NlA Priority Water that is not finned under Section 7.17 of the Quantification Agreement.

The Leased Water is subject to the terms and conditions of the WMAT CAP Water Delivery

Contract except as agreed to herein. Avondale shall not be subject to amendments to the WMA T

CAP Delivery Contract subsequent to the execution of this Lease Agreement that adversely affect

this Lease Agreement unless Avondale agrees to such amended terms in writing.
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4.2 Tenn of Lease Agreement. The teïiî of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (i 00) years thereafter. At the WMA T' s sole

discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Avondale for WMAT CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (100) years.

4.3 Avondale's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Avondale shall pay to the WMA T a one-time Total Water Lease Charge

which is equal to the sum of the HVID CAP and CAP NIA M&l Equivalent Priority Water Lease

Charge and the CAP NIA Priority Water Lease Charge as hereafter determined under

Subparagraphs 4.3.L. land 4.3.1.2 respectively:

4.3.l. i HVID CAP and CAP NlA M&l Equivalent Priority Water Lease Charge. The

HVlD CAP and CAP NIA M&l Equivalent Priority Water Lease Charge shall be the amount of

money paid to \VMA T by Avondale under this Lease Agreement for HVID CAP Water and CAP

NIA M&I Equivalent Priority Water. The HVlD CAP and CAP NIA M&I Equivalent Priority

Water Lease Charge shall be determined by dividing the CPI-U most recently published and

available prior to the Enforceability Date by the CPI-U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the

HVID CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand

Five Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NIA M&l Equivalent
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Priority Water Lease Rate, and then muìtiplying the HVID CAP anà CAP NIA M&I Equivalent

Priority Water Lease Rate, as detennined above, by Two Hundred Forty-Two (242) acre-feet

("AF") to detennine the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge.

4.3. 1.2 CAP NlA Priority Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Avondale under this Lease Agreement for CAP

NlA Priority Water that is not finned under Section 7.17 of the Quantification Agreement. The

CAP NIA Priority Water Lease Charge shall be detennined by multiplying the ratio by the CAP

NIA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to detennine the

CAP NlA Priority Water Lease Rate, and then multiplying the CAP NlA Priority Water Lease Rate,

as determined above, by Six Hundred Fort (640) AF to detennine the CAP NIA Priority Water

Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3. 1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is L,OOO AF per year; (2) the amount

of CAP NlA Priority Water leased that is not finned under Section 7.17 of the

Quantìtìcation Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NlA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NlA Priority Water base payment is $2,074.00.

Calculalio/1 (all 1'unibers rounded to the nearest hundredth):
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Most recently published CPI-U available prior to Enforceability Date 240.69

CPi-U as of October 2008 211.69

Ratio equals (240.69 divided by 2 11.69) 1.14

Base payment for HVID CAP Water and
CAP NIA M&I Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&l Equivalent Priority Water
Lease Rate (1.l4 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NIA Priority Water (non-finned) $2,074.00

CAP NIA Priority Water Lease Rate (I.l4 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the tenT begins, the Parties shall select a comparable index.

4.3.2 Avondale may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins, In lieu of making such payment,

A vondale may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (112) of the Total Water Lease Charge (as

detennined pursuant to Subparagraph 4.3. l) within thirty (30) days after the date that the tenT

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the tenT begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate detennined as
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foi lows: one percent (j %) over the net interest rate paià by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.l

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $ I ,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System lmprovement Junior Lien Rcvcnue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + l% = 6%) and payments

including interest under this Subparagraph 4.3.2. 1 would be calculated as

follows: Avondale would make an initial payment of $500,000. The first annual

installment would be in the principal amount of($ 1 ,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of($l,OOO,OOO - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($l,OOO,OOO -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($ 1 25,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of $125,000 plus interest on the unpaid balance

of ($ 1 ,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

10002254000 1/00379537 DOCX I )

12



$ ì 5,000), for a total payment of($ ì 25,000 + $ ì 5,000 = $l40,000J, The fourth

and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Avondale may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Avondale shall

pay all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the

Leased Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and

upon the same terms and conditions as are mandated by article 5,l of Avondale's CAP M&I Water

Service Subcontract No. 07-XX-30-W05LL, as amended, ("Avondale's CAP M&I Water Service

Subcontract") except that Avondale's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Avondale is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Avondale. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are

described as "OM&R Costs" in article 5.l of Avondale's CAP M&I Water Service Subcontract.

Prior to the date that the term of this Lease Agreement (as described in Subparagraph 4.2) begins,

the WMA T may use the WMAT CAP Water in accordance with the WMAT CAP Water Delivery

Contract.
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4.5 Other Charges or Payments, Pursuant to Sections 30ó (a)(8) and 30ó(e) of the Act,

neither the WMA T nor Avondale shall be obligated to pay water service capital charges or any

other charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3,

4.4, and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMA T's Leased Water to Avondale through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries if, in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Avondale would limit deliveries of CAP water to any CAP Contractor, including

the WMA T, or CAP Subcontractor to a degree greater than would direct deliveries to the WMAT

at the CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Avondale in accordance with water delivery schedules provided by

A vondale to the United States and the Operating Agency, and the Operating Agency shall inform

the WMA T of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Avondale's CAP M&I Water Service Subcontract (or any

replacement subcontracts) shall apply to Avondale's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

Avondale under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (l 1 %) of Avondale's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a
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greater percentage in any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined by the

United States and the Operating Agency if Avondale agrees to accept such increased deliveries.

4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16,1 and 7.16.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the Wl\1A T CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.l6.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NlA M&I

Equivalent Priority Water available to Avondale under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7. I 7 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

A vondale under this Lease Agreement shall be reduced by the same perccntage by which water

available for geliveryasCAP NIA Priority Water is reduced in that year in accordance with
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Subparagraph ì. ì 6. ì of the Quantification Agreement anà as proviàeà in subsection 5.8 of the

WMA T CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVlD

CAP Water leaseà from the WMAT anà CAP NIA M&I Equivalent Priority Water leased from

the WMA T shaH be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.ì7%; Chandler, 14.47%; Gilbert, l3.3l%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.2 I %; Tempe, 7.81 %. Subject to Subparagraph 4. I 2, any shortage of

CAP NIA Priority Water leased from WMA T that is not finned under Section 7. I 7 of the

Quantification Agreement shaH be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMA T according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 1 l.06%; and CA WCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6. I, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMAT CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 3 I, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6, 1 from providing

water to firm any deliveries of WMAT CAP NIA Priority Water beyond December 3 1,21 Oì, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.
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4.7 Use of Leased Water Outside Reservation, Avondale may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Avondale's water service area when Avondale's water service

area extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Avondale shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement, including exchanges of the Leased Water for other types of water, and

groundwater recharge as that term is defined in the CAP Repayment Contract. Except to the extent

that this Lease Agreement conflcts with the tenTS of Avondale's CAP M&l Water Service

Subcontract, deliveries of Leased Water to Avondale and its use by Avondale shall be subject to the

Conditions Re'lating to Delivery and Use in article 4.3 of Avondale's CAP M&I Water Service

Subcontract. During the term of this Lease Agreement, the following subarticles or articles of

Avondale's CAP M&I Water Service Subcontract shall apply to Avondale and to Avondale's use of

water under this Lease Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9, 5.3, 5.4,

5.5,6.4,6.6,6.9,6.10,6.11, and 6.l3. Avondale expressly approves and agrees to all the tenm

presently set out in the CAP Repayment Contract, or as such terms may be hereafter amended, and

agrees to be bound by the actions to be taken and the determinations to be made under that CAP

Repayment Contract, to the extent not inconsistent with the express provisions of this Lease

Agreement.
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4.9 Quaiity of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

A vondale waives its right to make a claim against the United States, the Operating Agency, the

WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Avondale pursuant to the

provisions ofthis Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Avondale, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMA T

CAP Water Delivery Contract which are not assumed by Avondale so that Avondale's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair

A vondaie' s rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Avondale's rights hereunder or exercise any right or action permitted by the

WMAT CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

A vondale hereunder; and
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(D) Not to tenninate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor pennit a transfer or conveyance of such contract so as to cause a tennination of,

interference with, or modification of the rights and obligations of the V-lMAT under it.

4.12 Assignment oflnterest in Leased Water.

(A) General. Avondale may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4. 12(A) above, approval is hereby granted by the Secretary and the WMA T to

Avondale, if Avondale is not in default of its payment obligations to the WMAT, to assign all or

any part of its interest in Leased Water under this Lease Agreement to one or more of the Other

Cities, or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within

the boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Avondale shaH offer such interest to all the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Avondale's

assignment, the water shall then be offered to all of the remaining Other Cities in equal shares until

the full amount of the water is so assigned, If CAP NIA M&I Equivalent Priority Water or HVID

CAP Water leased from the WMA T and available for assignment is declined by all of the Other

Cities, such interest may be assigned to CA WCD. Lf CAP NIA Priority Water that is not finned

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignment shall be effective
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only upon the execution by the assignor anà the assignee of a Voluntary Assignment and

Assumption Agreement, the fonn of which is attached to this Lease Agreement as Exhibit 4,12

(Exhibit 10.1.l.lA of the Quantification Agreement). A copy of such Voluntary Assignment and

Assumption Agreement shall be provided to the Operating Agency, the WMA T and the United

States,

(C) Recovery of Costs Allowed, A vonàale shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Avondale's ability to recover actual future costs, if any, incurred by

A vonàale for the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repavment of CAP Costs. Pursuant to Section 305(à) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDfES

6.1 Events of Default. Any failure by Avondale to pay thc consideration specified in

Subparagraph 4.3 for the Leased Water within thirty (30) days after any such payments become due

shall constitute a,ciefault ofAvondal,e's obligations under this Lease Agreement.
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6.2 Notice of Default. in the event of a default by A vondale as defined in Subparagraph

6.1 above, the WMA T shal1 provide written notice ("Notice of Default") to Avondale and

contemporaneously, shal1 send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shal1

be given in the manner and to the Avondale officers specified in Subparagraph 8.l 0 of this Lease

Agreement. The Notice of Default shall specifically describe the defau It and state the amount due

from Avondale, which amount shall be the sum of all payments due the WMA T that should have

been paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put

Avondale, the Other Cities and CA WCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Avondale fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMAT may terminate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(0), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Avondale's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Avondale shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T tögèthetwith interest on the Default Amount accrued
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at the annual rate often percent (10%) caicuìated from the date that the missed payment became due

("Due Date"), During the first fifteen (15) days following the Notice of Default, Avondale shall

provide written notice to the Other Cities and CAWeD declaring its intent whether it will cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision,

(B) Second Grace Period. Ln the event that Avondale has not cured the default

within thirty (30) days following the Notice of Default, Avondale, any of the Other Cities, CA WCD

(for CAP NIA Priority Water that is not finned under Section 7. 1 7 of the Quantification Agreement

only) and/or any combination thereof, may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMA T together with interest on the Default Amount accrued at the annual rate of

ten percent (10%) calculated from the Due Date. Each of the Other Cities and CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Avondale shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NIA Priority Water that is not finned under

Section 7. i 7 of the Quantification Agreement only) and Avondale that it will be a curing entity and

declare the maximum amount of water that it will lease and succeed to the interest of Avondale.

(C) Third Grace Period. If the Other Cities do not cure Avondale's default for CAP

NIA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering anyremainingpô'rtititlöfthe Default Amount
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within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Avondale to the extent of

its contribution, and Avondale and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10. 1.1. I 8 of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. A vondale shall be responsible for any

proportionate remainder of any Default amount not cured by the Other Cities or CA WCD pursuant

to Subparagraphs 6.4(B) and (C), A copy of such Assignment and Assumption Agreement(s) shall

be provided by thc curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Avondale. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Avondale

in equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests

less water than its Equal Share Amount, then the difference between that curing entity's Equal

Share Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Avondale fails to cure its default within the time-period set forth in Subparagraphs 6.4(8)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attached

hereto as Exhibit 6.4 with each curing entity; provided, however, that ifthe default is not fully cured

by the end of the Third Grace Period, Avondale's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the Vv'MATandtheWMT
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shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Avondale, or Avondale and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Avondale has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Avondale

to sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Avondale will be indebted to the WMA T and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attorneys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a resuIt of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Avondale's obligations

under Subparagraph 4.3 of this Lease Agreement.
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7.0 TERMINATION AND SURRENDER OF WATER

7.1 Voluntary Tennination of this Lease, After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Avondale may terminate this Lease Agreement at any time

by submitting written notice to the WMA T of its decision to terminate at least one year prior to

the date that it intends the Lease Agreement to be terminated, provided, however, Avondale must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Avondale has paid the WMA T at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMAT's agreement that Avondale may

withdraw its notice. Avondale shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Avondale terminates this Lease Agreement, all

sums paid by A vondale to the WMA T prior to the date of termination shall remain the property

of the WMA T and shall be non-refundable to Avondale.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Avondale may elect,

at any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Avondale

must receive the written approval of the WMA T before it may surrender any portion of its

interest under this Lease Agreement pursuant to this Subparagraph 7,2 unless Avondale has paid
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the WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of

this Lease Agreement. Such notice is irrevocable except upon the WMA T's agreement that

A vondale may withdraw its notification. Avondale shall continue to make all payments required

of this Lease Agreement during that one year period of time and shall not use any Leased Water

that will be surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last

payment is intended to pay. If Avondale surrenders its interest in all or any portion of the Leased

Water, all sums paid by Avondale to the WMA T for such water prior to the date of surrender

shall remain the property of the WMA T and shall be non-refundable to Avondale. All portions

of the Lease Agreement shall remain in effect for all the portions of the Leased Water that are

not surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Avondale, payment shall be in proportion to the amount of water retained by

Avondale, charged at the per acre-foot charge, including applicable interest, for Leased Water as

calculated pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the

term of this Lease Agreement. At the time of the surrender of Leased Water pursuant to this

Subparagraph 7.2, Avondale shall pay to the WMA T an amount equal to three percent (3%) of

the principal payment for the portion of the Leased Water surrendered.

8, GENERAL PROVlSlONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Reneiwtiation. The pai1ie~ to this Lease Agreement agree that the

WMA T and Avondale may renegotiate this Lease Agreement at any time during its term, as
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provided in and subject to the provisions oÎSubparagraph 7.4 oÎthe Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Avondale's Assured Water

Supply if the term of this Lease is extended, the WMAT agrees to meet with Avondale and discuss

the extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (1) a date thiity (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

A vondale at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the

event Avondale rejects this Lease Agreement pursuant to this Subparagraph 8.5, Avondale shall

have no obligations under this Lease Agreement and Avondale's entitlement shall be offered to the

Other Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is fully leased,

provided, however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be

completed no later than ninety (90) days after the date of the Rejection Notice. If the assignment of

the entitlement to Leased Water is not completed within ninety (90) days after the date of the

Rejection Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by

the WMA T at its sole discretion, including leasing the water entitlement to any person or entity

within the CAP Service Area.
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8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMA T and Avondale

notwithstanding the perfonnance or non-perfonnance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Avondale's entitlement to Leased Water under this

Lease Agreement is detennined to be invalid by a final judgment entered over the opposition of

A von dale with thc result that the Lease Agreement is deemed null and void, the WMA T shall

refund to Avondale that portion of the lease payment that the number of years remaining in the lease

tenn at the time of such determination bears to the total lease tenn. In the event this Lease

Agreement becomes null and void as contemplated by this Subparagraph 8.7, Avondale's

entitlement shall be offered to the Other Cities and CA WCD as provided in Subparagraph 4.12(B)

until that water is fully leased, provided, however the assignment of the entitlement as provided in

Subparagraph 4.12(B) must be completed no later than ninety (90) days after the WMA T serves

written notice that this Lease Agreement by a final judgment has been deemed to be null and void;

and further provided, that the Other Cities or CA WCD, as the case may be, accepting the

assignment must pay to the WMA T an amount equal to the amount of money refunded by WMAT

to Avondale. If the assignment to the Other Cities or CA WCD and payment to the WMA T for the

assigned entitlement to Leased Water is not completed within ninety (90) days after the WMAT

serves written notice that this Lease Agreement by a final judgment has been deemed.null and void,
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the Leased Water entitlement shall revert back to the WlVlA T for disposition by the WMAT at its

sole discretion, subject to the requirements of the Act and the Quantification Agreement, including

leasing the water entitlement in accordance with the provisions of Paragraph 9.0 of the

Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.

8.9 Counterparts. This Leasc Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8. i 0 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8. i 0):

(a) As to the United States:

The Secretary of the lnterior
Department ofthe Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Offce
Bureau ofIndian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470
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Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O, Box 61470
Boulder City, Nevada 89005

(b) As to the WMT:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O, Box l150
Whiteriver, Arizona 85941

Alternatively, for Federal Exprcss and UPS delivery:
Office of the Tribal Chairman
20l East Walnut Street
Whiteriver, Arizona 8594 i

Offce of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2l LO

Whiteriver, AZ 8594 1

(c) As to the Cities:

Avondale City Manager
1 1465 W. Civic Center Dr.
Avondale, AZ 85323

A vondale City Attorney
Gust Rosenfeld P.L.e.
Attention: Andrew McGuire
1 E. Washington, Suite l600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008
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Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.LC.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 8530l

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 852l1-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 852l 1 -1466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003
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Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 8525 I

Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
3l East 5th Street

Tempe, Arizona 8528 I

Tempe City Attorney
2 I E. 6th St., Suite 20 I
Tempe, Arizona 85281

Cd) As to CA WCD:

Central Arizona Water Conservation District
23636 North ih Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8. I I Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions ofthis Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease
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Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Part of its material benefits under this Lease Agreement.

8.l4 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefTom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Party Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4,12,6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no infonnation exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Part
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hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of ìitigation between the Pai1ies to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMA T may

enforce by the remedy of specific performance any City obligation, other than an obìigation to pay

which is addressed in Subparagraphs 6.3 and 6.4(0) of this Lease Agreement. The WMA T shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATU PAGES FOLLOWJ
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FOR THE WHTE MOUNTAIN APACHE TRIBE

BY:~ai
A~..~~r2-,~ )Attest~

Dated: dJ~ÚLf//.13

Approved as to form:BY:~~~~'

(0002254,OOOI/00379537,DOCX Ii

35



FOR THE UNITED STATES OF AMERlCA

By S!1ri!9gi~6¥ -

Lower Colorado Region
Bureau of Reclamation

Dated: SEP 11 2013

By: ~ £~
Regional Director
Western Region

Bureau of Indian Affairs

Dated: AUG 2 3 2013
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FOR TH CIT OF AVONDALE

~By:
Maye, City of Avondale
City Manager

Dated: 2-5 -l3

Attst: ~ í) .ì~
City Clerk U

APpwved~
By:

City omey
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1A of the Quantification Agreement)

VOLUNT ARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR V ALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent

L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tem1S of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignmcnt and Assumption

Agreement.

3. Other Acts. Each Part will, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as wcll as by its assumption of the Assignor's burdens and

obligations as provided for herein,
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

lts

Dated:

Attest:

Its

Approved as to fonn:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8. J 0 of the Lease Agreementtothe White Mountain Apache Tribe, the
United States and the Operating Agency on _,2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1B of the Quantification Agreement)

ASSIGNMENT AN ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _ percent L %) equals_

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.l of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective, Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph lO.O

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein,
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States,

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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11~ Win~ESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of , 2

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to fom1:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agcncyon _' 2_
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EXHIBIT to.L.lB

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF CHADLER,
THE WITE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this l?t day of t1ov.ebec 20lZ is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Chandler, Arizona (hereinafter "Chandler").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Chandler are entering into this Lease Agreement by which the WMA T wil lease to Chandler a

portion of the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No. 08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMA Tin

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title II, 124 Stat. 3064,3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMAT CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attched to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.c.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

tem1 contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NlA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7. 1 7 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 3 l, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NlA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NlA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered I4-06-W-245 (Amendment No. 1), and dated

December l, 1988; and (2) any amendment to, or revision of, that contract.

3. II "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States. et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3. 1 3 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.1 5 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA W CD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3.19 "Chandler" shall mean the City of Chandler, an Arizona Municipal Corporation,

its predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that watcr that was acquired by the Secretary

through the pennanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title iV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&l Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&l

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1. of this Lease

Agreement.

3.25 "INID CAP Water and CAP NIA M&l Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMA T to Chandler pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3 .28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Gilbert, Glendale,

Mesa, Phoenix, Peoria, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (l) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 201 2;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Se"cretary. This Lease

Agreement constitutes Exhibit 10.1. B to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NlA M&I Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the tem1

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT' shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.c. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30-W0529 between the WMAT and the United States dated ~cvem~rll.:OI?- copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 20l0, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7,1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(1) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Chandler (1) One Hundred Seventy-

Six (176) acre-feet per year of its HVID CAP Water and (2) One Thousand Eighty-Five (1,085)

acre-feet per year of its CAP NIA M&I Equivalent Priority Water and (3) Three Thousand Three

Hundred Thirt-Six (3,336) acre-feet per year of its CAP NIA Priority Water that is not firmed

under Section 7.17 of the Quantification Agreement. The Leased Water is subject to the terms and

conditions of the WMA T CAP Water Delivery Contract except as agreed to herein. Chandler shall

not be subject to amendments to the WMA T CAP Delivery Contract subsequent to the execution of

this Lease Agreement that adversely affect this Lease Agreement unless Chandler agrees to such

amended terms in writing.

4.2 Term of Lease Agreement. The term ofthis Lease Agreement shall begin thirty (30)

days after the Enforceability Dáte ánd end one hundred (100) years thereafter. At the WMA T' s sale

(00022540001l00379539.DOCX I )

8



discretion and with the approval of the Secretar, the WMA T may enter into a separate lease

agreement with Chandler for WMAT CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (100) years.

4.3 Chandler's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Chanæ. In consideration for the Leased Water during the term of

the Lease Agreement, Chandler shall pay to the WMAT a one-time Total Water Lease Charge

which is equal to the sum of the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease

Charge and the CAP NlA Priority Water Lease Charge as hereafter determined under

Subparagraphs 4.3.1.1 and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Chandler under this Lease Agreement for HVID CAP Water and CAP

NIA M&1 Equivalent Priority Water. The HVID CAP and CAP NlA M&l Equivalent Priority

Water Lease Charge shall be determined by dividing the CPI-U most recently published and

available prior to the Enforceability Date by the CPI-U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the

HVID CAP Water and CAP NlA M&I Equivalent Priority Water base payment of Two Thousand

Five Hundred Fift Dollars ($2,550) to detem1ine the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&1 Equivalent

Priority Water Lease Rate, as determineGabove;by One Thousand Two Hundred Sixty-One (1,261)
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acre-feet ("AF") to detennine the HVlD CAP and CAP NIA M&I Equivalent Priority Water Lease

Charge.

4.3.1.2 CAP NIA Priority Water Lease Chanæ. The CAP NlA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Chandler under this Lease Agreement for CAP

NlA Priority Water that is not finned under Section 7.17 of the Quantification Agreement. The

CAP NlA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP

NlA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NlA Priority Water Lease Rate, and then multiplying the CAP NlA Priority Water Lease Rate,

as determined above, by Three Thousand Three Hundred Thirty-Six (3,336) AF to detennine the

CAP NlA Priority Water Lease Charge,

4.3.1.. An example showing the manner II which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (l) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is L,OOO AF per year; (2) the amount

of CAP NlA Priority Water leased that is not finned under Section 7.17 of the

Quantification Agreement is l,OOO AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NIA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NlA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enf0lceabilityDate 240.69
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CPJ-U as of October 2008 211.69

Ratio equals (240.69 divided by 211.69) 1.4

Base payment for HVJD CAP Water and
CAP NlA M&J Equivalent Priority Water $2,550.00

HVJD CAP and CAP NlA M&I Equivalent Priority Water
Lease Rate (1.4 x $2,550.00) $2,907.00

HVJD CAP and CAP NlA M&I Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP Nl Priority Water (non-firmed) $2,074.00

CAP NlA Priority Water Lease Rate (1.4 x $2,074.00) $2,364.36

CAP NlA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,27l,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Chandler may, at its election, pay the Total Water Lease Charge in full (without

intcrcst) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Chandler may elect to make payment as follows:

4.3.2,1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirt (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently
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issued Water System lmprovement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Chandler would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($l,OOO,OOO x 1/8 = $l25,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 _

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth
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and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of ($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Chandler may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Chandler shall

pay all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the

Leased Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and

upon the same terms and conditions as are mandated by article 5.1 of Chandler's CAP M&I Water

Service Subcontract No. 07-XX-30-W0476, as amended, ("Chandler's CAP M&I Water Service

Subcontract") except that Chandler's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Chandler is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Chandler. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are

described as "OM&R Costs" in aiticle 5.l of Chandler's CAP M&l Water Service Subcontract.

Prior to the date that the term of this Lease Agreement (as described in Subparagraph 4.2) begins,

the WMA T may use the WMA T CAP Water in accordance with the WMA T CAP Water Delivery

Contract.
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4.5 Other CharQ:es or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Chandler shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Deliverv of Water. The United States or the Operating Agency shall deliver the

WMA T' s Leased Water to Chandler through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries if, in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Chandler would limit deliveries of CAP water to any CAP Contractor, including the

WMAT, or CAP Subcontractor to a degree greater than would direct deliveries to the WMA Tat

the CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Chandler in accordance with water delivery schedules provided by Chandler

to the United States and the Operating Agency, and the Operating Agency shall inform the

WMA T of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Chandler's CAP M&I Water Service Subcontract (or any

replacement subcontracts) shall apply to Chandler's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

Chandler under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (11 %) of Chandler's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a
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greater percentage In any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined by the

United States and the Operating Agency if Chandler agrees to accept such increased deliveries,

4.6.1 Delivery of Water During Times of Shortmæs. If a time of shortage exists, as

described at Subparagraphs 7.i 6.1 and 7.i 6.2 of the Quantification Agreement (l) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NlA M&I

Equivalent Priority Water available to Chandler under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.i 7 of the Quantification Agreement available to

Chandler under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced, in that year in. accordance with
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Subparagraph 7.l6.l of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage ofHVID

CAP Water leased from the WMAT and CAP NIA M&I Equivalent Priority Water leased from

the WMAT shall be shared among the Leasing Cities (as that temi is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21 %; Tempe, 7.81 %. Subject to Subparagraph 4.12, any shortage of

CAP NlA Priority Water leased from WMA T that is not firmed under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, l8.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CAW CD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMAT CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to finn any deliveries of WMA T CAP NIA Priority Water beyond December 31, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.
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4.7 Use of Leased Water Outside Reservation. Chandler may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Chandler's water service area when Chandler's water service

area extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use. Chandler shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement, including exchanges of the Leased Water for other types of water, and

groundwater recharge as that term is defined in the CAP Repayment Contract. Except to the extent

that this Lease Agreement conflcts with the terms of Chandler's CAP M&I Water Service

Subcontract. deliveries of Leased Water to Chandler and its use by Chandler shall be subject to the

Conditions Relating to Delivery and Use in article 4.3 of Chandler's CAP M&I Water Service

Subcontract. During the term of this Lease Agreement, the following subarticles or articles of

Chandler's CAP M&I Water Service Subcontract shall apply to Chandler and to Chandler's use of

water under this Lease Agreement: subai1icles 4.5(c), 4.5(d), and 5.2(d); aricles 4.6, 4.9,5.3, 5.4,

5.5,6.4,6.6,6.9,6.10,6.11, and 6.13. Chandler expressly approves and agrees to all the terms

presently set out in the CAP Repayment Contract, or as such terms may be hereafter amended, and

agrees to be bound by the actions to be taken and the determinations to be made under that CAP

Repayment Contract, to the extent not inconsistent with the express provisions of this Lease

Agreement.
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4.9 Qualitv of Water. The OM&R of the CA.P System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA 1, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Chandler waives its right to make a claim against the United States, the Operating Agency, the

WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingl ing of Leased Water with other water.

4. 1 0 Points of Delivery. The Leased Water to be delivered to Chandler pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Chandler, the United States and the Operating Agency.

4.11 WMA T's Covenants. The WMAT agrees:

(A) To observe and perfonn all obligations imposed on the WMA T by the WMA T

CAP Water Delivery Contract which are not assumed by Chandler so that Chandler's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair

Chandler's rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Chandler's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Chandler hereunder; and
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(D) Not to tennInate or cancel the Wl\1i1,T CAY Water Delivery Contract or transfer,

conveyor pennit a transfer or conveyance of such contract so as to cause a tennination of,

interference with. or modification ofthe rights and obligations of the WMAT under it.

4.12 Assignment oflnterest in Leased Water.

(A) General. Chandler may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.12(A) above, approval is hereby granted by the Secretary and the WMAT to

Chandler, if Chandler is not in default of its payment obligations to the \VMA T, to assign all or any

part of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities,

or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the

boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Chandler shall offer such interest to all the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Chandler's

assignment, the water shall then be offered to all of the remaining Other Cities in equal shares until

the full amount of the water is so assigned. If CAP NIA M&l Equivalent Priority Water or HVID

CAP Water leased from the WMA T and available for assignment is declined by all of the Other

Cities, such interest may be assigned to CA WCD. If CAP NIA Priority Water that is not finned

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignent shall be effective
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only upon the execution by the assignor and the assignee of a Voluntary Assignment and

Assumption Agreement, the form of which is attched to this Lease Agreement as Exhibit 4.12

(Exhibit 10.1.1. A of the Quantification Agreement). A copy of such Voluntary Assignment and

Assumption Agreement shal1 be provided to the Operating Agency, the WMA T and the United

States.

(C) RecoverY of Costs Allowed. Chandler shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion ofthe Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shal1 affect Chandler's ability to recover actual future costs, if any, incurred by Chandler

for the transportation, treatment, and distribution ofthe assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305(d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 2l, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Chandler to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shal1 constitute a default of Chandler's obligations under this Leasê Agreement.
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6.2 Notice of Default. In the event of a default by Chandler as defined in Subparagraph

6.1 above, the WM T shall provide written notice ("Notice of Default") to Chandler and

contemporaneously, shall send copies of such notice to the Other Cities and CAWCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Chandler officers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Chandler, which amount shall be the sum of all payments due the WMA T that should have

been paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put

Chandler, the Other Cities and CA WCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness ofthe Notice of Default.

6.3 Remedies for Failure to Pay. If Chandler fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may terminate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Chandler's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Chandler shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued
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at the annual rate of ten percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Chandler shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it will cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.

(B) Second Grace Period. In the event that Chandler has not cured the default within

thirt (30) days following the Notice of Default, Chandler, any of the Other Cities, CA WCD (for

CAP NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement

only) and/or any combination thereof, may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMAT together with interest on the Default Amount accrued at the annual rate of

ten percent (10%) calculated from the Due Date. Each of the Other Cities and CAWeD (for CAP

NlA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Chandler shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NlA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement only) and Chandler that it wil be a curing entity and

declare the maximum amount of water that it willcase and succeed to the interest of Chandler.

(C) Third Grace Period. If the Other Cities do not cure Chandler's default for CAY

NlA M&l Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CAWCD may then cure the default by tendering any remaining portion of the Default Amount
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\vithin fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Chandler to the extent of its

contribution, and Chandler and each curing entity shall execute an Assignent and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1.1. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Chandler shall be responsible for any

proportionate remainder of any Default amount not cured by the Other Cities or CA WCD pursuant

to Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall

be provided by the curing entity to the Operating Agency, the WMAT and the United States. The

WMA T shall accept payment fì'om such curing entity or entities in lieu of payment by Chandler. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Chandler in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Chandler fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attached

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Chandler's right to Leased Water that has not been assigned

pursuant to Subparagraphs6.4(B) and (C)shall be forfeited back to the WMAT and the \VMAT
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shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Chandler, or Chandler and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Chandler has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Chandler

to sign an Assignment and Assumption Agreement, the fonn of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full perfonnance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Chandler will be indebted to the WMA T and the

WMA T wil be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3 %) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attomeys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Chandler's obligations

under Subparagraph 4.3 of this Lease Agreement.
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7.0 TERMINATION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Chandler may terminate this Lease Agreement at any time

by submitting written notice to the WMA T of its decision to terminate at least one year prior to

the date that it intends the Lease Agreement to be terminated, provided, however, Chandler must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Chandler has paid the WMA T at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T' s agreement that Chandler may

withdraw its notice. Chandler shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Chandler terminates this Lease Agreement, all

sums paid by Chandler to the WMAT prior to the date of termination shall remain the property

of the WMA T and shall be non-refundable to Chandler.

7.2 Voluntarv Sun"ender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Chandler may elect,

at any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to sun"ender such interest

at least one year prior to the time that it intends to surrender its interest. However, Chandler

must receive the written approval of the WMA T before it may surrender any portion of its

interest under this Lease Agreement pursuant to this Subparagraph7.2 unless Chandler has paid
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the WMA T at least one-foui1h of the Total Water Lease Charge set forth in Subparagraph 4.3 of

this Lease Agreement. Such notice is irrevocable except upon the WMA T's agreement that

Chandler may withdraw its notification. Chandler shall continue to make all payments required

of this Lease Agreement during that one year period of time and shall not use any Leased Water

that wil be surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last

payment is intended to pay. If Chandler surrenders its interest in all or any poiiion of the Leased

Water, all sums paid by Chandler to the WMAT for such water prior to the date of surrender

shall remain the property of the WMA T and shall be non-refundable to Chandler. All portions of

the Lease Agreement shall remain in effect for all the poiiions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Chandler, payment shall be in proportion to the amount of water retained by

Chandler, charged at the per acre-foot charge, including applicable interest, for Leased Water as

calculated pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the

term of this Lease Agreement. At the time of the surrender of Leased Water pursuant to this

Subparagraph 7.2, Chandler shall pay to the WMA T an amount equal to three percent (3 %) of

the principal payment for the portion of the Leased Water surrendered.

8. GENERA PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agrËe that the

WMA T and Chandler may renegotiate this Lease Agreement at any time during its tem1, as
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provided in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension, If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Chandler's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Chandler and discuss

the extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the OCCUITence

of the last ofthe following events: (l) a date thirty (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Chandler at its option may, upon written notice to the WM T, reject this Lease Agreement. In the

event Chandler rejects this Lease Agreement pursuant to this Subparagraph 8.5, Chandler shall have

no obligations under this Lease Agreement and Chandler's entitlement shall be offered to the Other

Cities and CAWCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignent of the entitlement as provided in Subparagraph 4.l2(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMA T

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.
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8.6 Enforceabilitv of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Chandler

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Aireement. If, as a result of any acts or omissions by a person or

entity not a Part to this Lease Agreement, Chandler's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of Chandler

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Chandler that portion of the lease payment that the number of years remaining in the lease term at

the time of such determination bears to the total lease term. In the event this Lease Agreement

becomes null and void as contemplated by this Subparagraph 8.7, Chandler's entitlement shall be

offered to the Other Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is

fully leased, provided, however the assignment of the entitlement as provided in Subparagraph

4.l2(B) must be completed no later than ninety (90) days after the WMAT serves written notice that

this Lease Agreement by a final judgment has been deemed to be null and void; and further

provided, that the Other Cities or CA WCD, as the case may be, accepting the assignent must pay

to the WMA T an amount equal to the amount of money refunded by WMA T to Chandler. If the

assignment to the Other Cities or CA WCD and payment to the WMA T for the assigned entitlement

to Leased Water is not completed within ninety (90) days after the WMA T serves written notice that

this Lease Agreement by a final judgment has been deemed null and void, the Leased Water
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entitlement shall revert back to the WM T for disposition by the WMA T at its sole discretion,

subject to the requirements of the Act and the Quantification Agreement, including leasing the water

entitlement in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 Approval. Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.

8.9 Counteiparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8. 1 0 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary ofthe Interior
Department of the Interior

1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Western Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470
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Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O, Box 61470
Boulder City, Nevada 89005

(b) As to the WMAT:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O, Box 1150
Whiteriver, Arizona 85941

Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
20 1 East Walnut Street
Whiteriver, Arizona 85941

Offce of the Tribal Attorney
White Mountain Apache Tribe
P.O, Box 2l 10
Whiteriver, AZ 85941

(c) As to the Cities:

A vondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attomey
Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attomey
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008
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Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attomey
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.e.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attomey
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 85211 -1466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attomey
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite l200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611
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Scottsdale City Manager
3939 North Drinkwater Blvd.
Scottsdale, AZ 85251

Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 8525 1

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201
Tempe, Arizona 85281

Cd) As to CAWCD:

Central Arizona Water Conservation District
23636 North 7~1 Street
Phoenix, Arizona 85024-3801

Attn: General Manager

8.11 Goveming Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or
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application, and to this end, the provisions and clauses or this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.l5 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Part Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

10002254.0001/00379539.DOCX I)

33



enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event oflitigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attomeys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMAT may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMA T shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions ofthis Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

¡SIGNATURE PAGES FOLLOW)
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FOR THE WHITE MOUNTAIN APACHE TRIBE

BY~
Attest~~
Dated: /-,1-13

Approved as to form:~~~oA~By:
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FOR THE UNITED STATES OF AJRlCA

By:

Dated:

By:

Dated:

~
Lower Colorado Region
Bureau of Reclamation

SEP 11 2013

8Di~C~
Western Region
Bureau oflndian Affairs

AUG Z 3 2013
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FOR THE CITY OF CHALER

By:

Dated:

Attest:
City Clerk

Approved as to form:

By: &A~' //~~ 7Lci~0
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit lO.L.L.lA of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERA TlON, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. VoluntarY Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemn.ify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignent and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignent and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignent and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS \VHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of . 2

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _, 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.1.L.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L %) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignent and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's iights as against the Assignor for acts or omissions arising before the date of this

Assignent and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Part, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignent and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorn evs , Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attomeys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNESS WHEREOF the pai1ies have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignent and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHffIT iO.l.iC

LEASE AGREEMENT FOR CAP WATER AMONG THE TOWN OF GILBERT,
THE WHTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this 15+ day of ~Dvemb£ 20llis among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMAT") and the

Town of Gilbert, Arizona (hereinafter "Gilbert").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification

Agreement as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Gilbert are entering into this Lease Agreement by which the WMAT wil lease to Gilbert a

portion of the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No.08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title Il, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confinns the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMAT CAP Water Delivery Contract, which authorizes the WI\1AT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project authorized

and constructed by the United States in accordance with Title II of the Colorado River Basin

Project Act (43 U.S.c.§§ 1521 etseq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-term

contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP lndian Priority Water" shall mean that CAP Water having an Indian delivery

priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP N1A M&l Equivalent Priority Water" shall mean, through December 3 l, 2107,

that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water as

provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31, 2107,

shall mean CAP NlA Priority Water that is not firmed with priority equivalent to CAP M&I

Priority Water unless the United States or the State have agreed to firm CAP NIA Priority Water
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with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as provided in

Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP Contract

or CAP Subcontract providing for the delivery of non- Indian agricultural priority water.

3.8 "CAP NlA Priority Water Lease Charge" shall be that amount of money paid to the

WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NlA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this Lease

Agreement.

3.10 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIY 95-625-TUC-WDB (EHC) and Cry 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.

j0002254.0001/00379476.DOCX I)

3



3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CAWCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3 .18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.19 "Gilbert" shall mean the Town of Gilbert, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 :: LOO), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309(d)(l) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley lITigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CA WCD,

Harquahala Valley lITigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title iv, lo4 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1.1 of this Lease Agreement.
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3.26 "Leased Water" shall mean that p0l1ion of the WMA T CAP Water that is leased

by the WMA T to Gilbert pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3 .28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Paities" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.1.1 C to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Depaitment of the

Interior,

3.33 "Subparagraph" shall mean a numbered subparagraph ofthis Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&I Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference, When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMA T' shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30-W0529 between the WMAT and the United States dated ~bv.emL ~~~ copy of

which is attached to the Quantification Agreement as Exhibit 7. l; and (B) any amendment to that

contract.

3.39 "WMA T Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1 871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.8 Ito the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(1) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation,

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Gilbert (1) One Hundred Sixty-Two

(162) acre-feet per year of its HVID CAP Water and (2) Nine Hundred Ninety-Eight (998) acre-feet

per year of its CAP N1A M&I Equivalent Priority Water and (3) Three Thousand Sixty-Six (3,066)

acre- feet per year of its CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement. The Leased Water is subject to the terms and conditions of the WMA T

CAP Water Delivery Contract except as agreed to herein. Gilbert shall not be subject to

amendments to the WMA T CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless Gilbert agrees to such amended terms

in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (100) years thereafter, At the WMA T' s sole
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Gilbert for WMAT CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (J 00) years.

4.3 Gilbert's Consideration During Initial Term of Lease Acreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Gilbert shall pay to the WMAT a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

and the CAP NIA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1. and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP Nl M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMAT by Gilbert under this Lease Agreement for HVID CAP Water and CAP NIA

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority Water

Lease Charge shall be determined by dividing the CPI-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NlA M&I Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by One Thousand One Hundred Sixty(l,160)acre-
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feel ("AF") to determine the HVID CAP and CAP NIA M&l Equivalent Priority Water Lease

Charge,

4.3.1.2 CAP N1A Priority Water Lease Chanre. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMAT by Gilbert under this Lease Agreement for CAP NlA

Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The CAP

NlA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP NlA

Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NlA Priority Water Lease Rate,

as determined above, by Three Thousand Sixty-Six (3,066) AF to determine the CAP NIA Priority

Water Lease Charge.

4.3.1.. An example showing the manner in which the calculation required by this

Subparagraph 4.3,1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (l) the amount of HVID CAP Water

and CAP Nl M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP Nl Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1,2008 is

211.69; and (5) the HVID CAP Water and CAP NlA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date 240.69
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CP1-U as of October 2008 2l 1.69

Ratio equals (240.69 divided by 21 1.69) 1.4

Base payment for HVID CAP Water and
CAP NIA M&1 Equivalent Priority Water $2,550.00

HVID CAP and CAP NlA M&1 Equivalent Priority Water
Lease Rate (1.4 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&1 Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NlA Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1. 4 x $2,074.00) $2,364.36

CAP NlA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CP1-U is discontinued or not otherwise available as of the month in which

the temi begins, the Parties shall select a comparable index.

4.3.2 Gilbert may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirt (30) days after the date that the term begins. In lieu of making such payment,

Gilbert may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirt (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently
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issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shaH be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Gilbert would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of ($ 1 ,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). Thc third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total paymentbf ($125,000+ $15,000 = $140,000). The fouiih
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and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of($125,000 + 7,500 =

$132,500J.

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Gilbert may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energv Chare:es. Gilbert shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Gilbert's CAP M&I Water Service

Subcontract No. 07-XX-30-W0497, as amended, ("Gilbei1's CAP M&l Water Service

Subcontract" except that Gilbert's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Gilbert is entitled to receive water

under this Lease Agreement, but in no event unless and until the water is scheduled for delivery by

Gilbert, CAP Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R

Costs" in article 5.1 of Gilbert's CAP M&I Water Service Subcontract. Prior to the date that the

term of this Lease Agreement (as described in Subparagraph 4.2) begins, the WMA T may use the

WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Chare:es or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Gilbert shall be obligated to pay water service capitålchargesor any other

¡0002254,OOOl/00379476,DOCX / J

13



charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Deliverv of Water. The United States or the Operating Agency shall deliver the

WMA T's Leased Water to Gilbert through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if,

in the judgment of the Operating Agency or the Secretary, delivery or schedule of deliveries to

Gilbert would limit deliveries of CAP water to any CAP Contractor, including the WMA T, or

CAP Subcontractor to a degree greater than would direct deliveries to the WMAT at the

CAP/SRP Intcrconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Gilbert in accordance with water delivery schedules provided by Gilbert to

the United States and the Operating Agency, and the Operating Agency shall infonn the WMA T

of the amount of Leased Water delivered in the previous year. The water ordering procedures

contained in article 4.4 of Gilbert's CAP M&I Water Service Subcontract (or any replacement

subcontracts) shall apply to Gilbert's ordering of water under this Lease Agreement. In no event

shall the United States or the Operating Agency be required to deliver to Gilbert under this Lease

Agreement, in anyone month, a total amount of Leased Water greater than eleven percent (11 %)

of Gilbert's annual maximum entitlement under this Lease Agreement; provided, however, that

the United States or the Operating Agency may deliver a greater percentage in any month if such

increased delivery is compatible with the overall delivery of CAP water to other CAP

Contractors and CAP Subcontractors, as determined by the United States and the Operating
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Agency if Gilbert agrees to accept such increased deliveries.

4.6.1 Deliverv of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (l) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMA T CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7. 1 6.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NlA M&I

Equivalent Priority Water available to Gilbert under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7. 1 7 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMA T CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not finned under Subparagraph 7.17 of the Quantification Agreement available to

Gilbert under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NlA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of the Quantification Agreement, and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVID
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CAP Water leased from the WMA T and CAP N1A M&1 Equivalent Priority Water leased from

the WMA T shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21 %; Tempe, 7.81 %. Subject to Subparagraph 4.12, any shortage of

CAP N1A Priority Water leased from WMA T that is not firmed under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

N1A Priority Water from the WMA T according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, i 0.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CAWCD, l5.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP N1A Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMAT CAP NlA Priority Water beyond December 31,2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation. Gilbert may use or deliver Leased Water

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

¡0002254.000ll00379476.DOCX /)

16



Service Area, except for use within Gilbert's water service area when Gilbert's water service area

extends beyond the CAP Service Area.

4.8 Conditions Relating to Delivery and Use, Gilbert shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that term is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Gilbert's CAP M&l Water Service Subcontract,

deliveries of Leased Water to Gilbert and its use by Gilbert shall be subject to the Conditions

Relating to Delivery and Usc in article 4.3 of Gilbert's CAP M&l Water Service Subcontract.

During the term of this Lease Agreement, the following subarticles or aricles of Gilbert's CAP

M&l Water Service Subcontract shall apply to Gilbert and to Gilbert's use of water under this Lease

Agreement: subaricles 4.5(c), 4.5(d), and 5.2(d); articles 4.6,4.9,5.3,5.4,5.5,6.4,6.6,6.9,6.10,

6.11, and 6.13. Gilbert expressly approves and agrees to all the terms presently set out in the CAP

Repayment Contract, or as such tenns may be hereafter amended, and agrees to be bound by the

actions to be taken and the determinations to be made under that CAP Repayment Contract, to the

extent not inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water madc available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment fatilities to maintainor better the quality of water.
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Gilbert waives its right to make a claim against the United States, the Operating Agency, the

WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Deliverv. The Leased Water to be delivered to Gilbert pursuant to the

provisions of this Lease Agreement shall be delivered at tumouts on the CAP System or such other

points that may be agreed upon by Gilbert, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMAT agrees:

(A) To observe and perfonn all obligations imposed on the WMA T by the WMA T

CAP Water Delivery Contract which are not assumed by Gilbeii so that Gilbert's rights and duties

are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair Gilbert's

rights and duties hereunder;

(C) Not to alter or modify the tenns of the WMAT CAP Water Delivery Contract in

such a way as to impair Gilbert's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Gilbert hereunder; and

(D) Not to temiinate or cancel the WMAT CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a tennination of,

interference with, or modification of the rights and obligations of the WM T under it.

4.12 Assignment of Interest in Leased Water.

(A) General. Gilbert may not transfer, assign, subleasèår otherwise dêsignate or
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authorize for the use of others all or any part of the Leased Water without the written approval of

the WMAT and the Secretary.

(B) Assignent to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.l2(A) above, approval is hereby granted by the Secretary and the WMAT to

Gilbert, if Gilbert is not in default of its payment obligations to the WMA T, to assign all or any part

of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any part of its interest in Leased Water

under this Lease Agreement, Gilbert shall offer such interest to all the Other Cities in equal shares.

In the event that any of the Other Cities elects not to take its share of Gilbert's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned, ifCAP NlA M&l Equivalent Priority Water or HVID CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CAW CD. If CAP NlA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement is being made available for assignment, then CAWCD may participate in

equal shares with the Other Cities. Such assignment shall be effective only upon the execution by

the assignor and the assignee of a Voluntary Assignment and Assumption Agreement, the fonn of

which is attached to this Lease Agreement as Exhibit 4.12 (Exhibit 10.1. 1.A of the Quantification

Agreement). A copy of such Voluntary Assignment and Assumption Agreement shall be provided

to the Operating Agency, the WMAT and the United States.

(C) Recoverv of Costs Allowed. Gilbert shall not assign all or any part of its
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interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Gilbert's ability to recover actual future costs, if any, incurred by Gilbert for

the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 2l, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (lntentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Gilbert to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Gilbert's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Gilbert as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Gilbert and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Gilbert officers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due
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from Gilbert, which amount shall be the sum of all payments due the WMA T that should have been

paid, but were not paid ("Default Amount"), The purpose of this Subparagraph is to put Gilbert, the

Other Cities and CA WCD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pav. If Gilbert fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may tenninate this Lease

Agreement. If the WMAT terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Gilbert's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Gilbert shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate often percent (l0%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Gilbert shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it will cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.
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(B) Second Grace Period. In the event that Gilbert has not cured the default within

thirt (30) days following the Notice of Default, Gilbert, any of the Other Cities, CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.1 7 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(l0%) calculated from the Due Date. Each of the Other Cities and CAWCD (for CAP N1A Priority

Water that is not finned under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Gilbert shall, within sixty (60) days of the Notice of Default, give noticc to

the Other Cities, CA WCD (for CAP NlA Priority Water that is not firmed under Section 7.1 7 of the

Quantification Agreement only) and Gilbert that it will be a curing entity and declare the maximum

amount of water that it will lease and succeed to the interest of Gilbert.

(C) Third Grace Peiiod. If the Other Cities do not cure Gilbert's default for CAP

NLA. M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end ofthe Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Gilbert to the extent of its

contribution, and Gilbert and each curing entity shall execute an Assignment and Assumption

Agrecment in the fonn attached hereto as Exhibit 6.4 (Exhibit 10.1.1. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Gilbert shall be responsible for any proportionate
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remainder of any Default amount not cured by the Other Cities or CAWCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Gilbert. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the imerest of Gilbert in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Gilbert fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attched

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Gilbert's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMAT and the WMA T

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Gilbert, or Gilbert and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Gilbert has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing withoütthe need for Gilbert to

j00022540001/00379476.DOCX I)

'P~.:



sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Gilbert will be indebted to the WMA T and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attomeys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Gilbert's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINATION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Gilbert may terminate this Lease Agreement at any time by

submitting written notice to the WMA T of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, provided, however, Gilbert must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Gilbert has paid the WMA T at least one-fourth ofthe
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Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA Ts agreement that Gilbert may

withdraw its notice. Gilbert shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Gilbert terminates this Lease Agreement, all sums

paid by Gilbert to the WMA T prior to the date of termination shall remain the property of the

WMA T and shall be non-refundable to Gilbert.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.1 2, Gilbert may elect, at

any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Gilbert must

receive the written approval of the WMA T before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Gilbert has paid the

WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this

Lease Agreement. Such notice is irrevocable except upon the WMA T s agreement that Gilbert

may withdraw its notification. Gilbert shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that will be

surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last payment is

intended to pay. If Gilbert surrenders its interest in all or any portion of the Leased Water, all

sums paid by Gilbert to the WMAT for such water prior to the date of surrender shall remain the
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property of the WMA T and shall be non-refundable to Gilbert. All portions of the Lease

Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Gilbert, payment shall be in proportion to the amount of water retained by Gilbert,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the term of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Gilbert shall pay to the WMAT an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Gilbert may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Gilbert's Assured Water

Supply if the term of this Lease is extended, the WMAT agrees to meet with Gilbert and discuss the

extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statel1ent.
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8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (1) a date thirty (30) days after the Enforceability Date; or (2) the

execution ofthis Lease Agreement by all Parties,

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Gilbert at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event Gilbert rejects this Lease Agreement pursuant to this Subparagraph 8.5, Gilbert shall have no

obligations under this Lease Agreement and Gilbert's entitlement shall be offered to the Other Cities

and CA WCD as provided in Subparagraph 4.l2(B) until that water is fully leased, provided,

however, the assignent of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date ofthe Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMA T

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Gilbert

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and iO.O.

8.7 lnval iditv of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Gilbert's eriBtlemerit to Leased Water under this Lease
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Agreement is deteimined to be invalid by a final judgment entered over the opposition of Gilbert

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Gilbert that portion of the lease payment that the number of years remaining in the lease term at the

time of such determination bears to the total lease term. In the event this Lease Agreement becomes

null and void as contemplated by this Subparagraph 8.7, Gilbert's entitlement shall be offered to the

Other Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is fully leased,

provided, however the assignment of the entitlement as provided in Subparagraph 4.l2(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CAWCD, as the case may be, accepting the assignment must pay to the WMAT an

amount equal to the amount of money refunded by WMA T to Gilbert. If the assignent to the

Other Cities or CAW CD and payment to the WM T for the assigned entitlement to Leased Water

is not completed within ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed null and void, the Leased Water entitlement shall

revert back to the WM T for disposition by the WMA T at its sole discretion, subject to the

requirements of the Act and the Quantification Agreement, including leasing the water entitlement

in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 ApprovaL. Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.
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8.9 Countemarts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department ofthe Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director

Western Region Offce
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.o. Box 61470
Boulder City, Nevada 89005

(b) As to the WMA T:

Office of the T ribaJ Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941
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Alternatively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Office ofthe Tribal Attorney

White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, A2 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, A2 85323

Avondale City Attorney
Gust Rosenfeld P.L.C.

Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, A2 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602

Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive

Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.e.
501 East Thomas Road
Phoenix, AZ 85012
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Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attomey
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attomey
P.O. Box 1466
Mesa, Arizona 852 i i -1466

Peoria City Manager
840 1 West Monroe
Peoria, Arizona 85345

Peoria City Attomey
840 1 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attomey
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-16 1 1

Scottsdale City Manager
3939 North Drinkwater Blvd.
Scottsdale, AZ 85251

Scottsdale City Attomey
3939 North Drinkwater Blvd.
Scottsdale, Arizona 85251
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Tempe City Manager
3l East 5th Street

Tempe, Arizona 85281

Tempe City Attorney
2l E. 6th St., Suite 201

Tempe, Arizona 85281

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North 7th Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and
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Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and AssiQ1s. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Part Beneficiaries. With the exception of the Other Cities and CAW CD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4. l2, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attomevs' Fees. In the event of litigation between the Parties to enforce this Lcase

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attomeys' fees and discovery costs;

provided, however, that this Subparagraph 8.1 9 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pav. The WMA T may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMA T shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions ofthis Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNSS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WIDTE MOUNTAIN APACHE TRIBE

BY:~
ChairmanAttest~~

Dated: / - ¿¡-/f3

Approved as to form:

By: ;P12~ \
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FOR THE UNITED STATES OF AMRICA

By c/~l1

Dated:

Regional Director
Lower Colorado Region
Bureau of Reclamation

SEP 1 1 2013

By: ~

Dated:

Á =r
Regional Director
Western Region
Bureau of Indian Affairs

AUG 23 2013
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FOR THE TOWN OF GILBERT

By: sj~
Mayor, Town of Gilbert

Dated: /j L I '2,~d (3

Attest 7J~7/ ~
i

Town Clerk::pmv~
Town Attomey
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1A of the Quantifcation Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) ofthe following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMI\ T") and the United States ("Leasc Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. VoluntarY Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignent and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.

¡0002254,OOOI/00379476,DOCX I)

2



5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attomeys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNSS WHREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of , 2

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignent and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 ofthe LeasêAgreementto the White Mountain Apache Tribe, the
United States and thc Operating Agency on _, 2_.
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L %) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent suçh benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be

¡00022540001/00379476.DOCX / )

5



responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carr out the intent and purpose ofthis Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

fiéréÎri.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WJThTESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignent and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _,2_

¡0002254.000J/00379476.DOCX / J

8



EXHIBIT to.I.ID



EXHffIT 10.L.lD

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF GLENDALE,
THE WHTE MOUNT AIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this g day of ~ D v-em1.e(', 20 i6-is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Glendale, Arizona (hereinafter "Glendale").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Glendale are entering into this Lease Agreement by which the WMA T will lease to Glendale a

portion of the WMAT CAP Water in accordance with the WMAT CAP Water Delivery Contract

No. 08-XX-30-W0529. The Parties acknowledgc that the consideration received by the WMA Tin

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 201 0, P.L.

111-291, Title II, 124 Stat. 3064,3073 (20l0) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The Wl\1AT CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.C.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, .as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water,

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 3 l,

2107, shall mean CAP N1A Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NlA Priority
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Water with priority equivalent to CAP M&l Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NlA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NlA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (l) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No. l), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

ClY 95-625-TUC-WDB (EHC) and CIV 95-1 720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any otlier counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.i 4 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.1 8 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.19 "Glendale" shall mean the City of Glendale, an Arizona Municipal Corporation,

its predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price lndex All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-I

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30- W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title iV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP N1A M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. 1 of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMA T to Glendale pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November i, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit lO.l.lD to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement,

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NlA M&l Equivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the tem1

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

~ be I ~OI;L30- W0529 between the WMAT and the United States dated OV.itY ,r" I ' a copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMA T Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, l897 (30 Stat. 62); and (2) generally

depicted .oa the map attached as Exhibit 2.81 to the Quantification Agreement. The depictioriof'
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(J ) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 flYear" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Glendale (1) Ninety-One (9l) acre-

feet per year of its HVID CAP Water and (2) Five Hundred Fifty Eight (558) acre-feet per year of

its CAP NIA M&J Equivalent Priority Water and (3) One Thousand Seven Hundred Fourteen

(1,714) acre-feet per year of its CAP NlA Priority Water that is not firmed under Section 7.1 7 of the

Quantification Agreement. The Leased Water is subject to the terms and conditions of the WMAT

CAP Water Delivery Contract except as agreed to herein. Glendale shall not be subject to

amendments to the WMA T CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless Glendale agrees to such amended

terms in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after th~gnfqrceabilityÐate and end one hundred (100) years thereafter. At the WMAT's sole
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discretion and with the approval of the Secretary, the WMAT may enter into a separate lease

agreement with Glendale for WMA T CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (100) years.

4.3 Glendale's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Glendale shall pay to the WMA T a one-time Total Water Lease Charge

which is equal to the sum of the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease

Charge and the CAP NIA Priority Water Lease Charge as hereafter determined under

Subparagraphs 4.3.1. and 4.3 .1.2 respectively:

4.3.1. HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMAT by Glendale under this Lease Agreement for HVID CAP Water and CAP

NlA M&I Equivalent Priority Water. The HVID CAP and CAP NlA M&I Equivalent Priority

Water Lease Charge shall be determined by dividing the CPL-U most recently published and

available prior to the Enforceability Date by the CPI-U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the

HVID CAP Water and CAP Nl M&I Equivalent Priority Water base payment of Two Thousand

Five Hundred Fift Dollars ($2,550) to determine the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, as detennined'llbove,bySix Hundred Fort-Nine (649) acre-feet ("AF")
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to determine the HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge.

4.3.1.2 CAP NJA Priority Water Lease Charge. The CAP NlA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Glendale under this Lease Agreement for CAP

NlA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The

CAP NIA Piiority Water Lease Charge shall be determined by multiplying the ratio by the CAP

NlA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NlA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by One Thousand Seven Hundred Fourteen (l,7l4) AF to determine the CAP

NlA Priority Water Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NIA M&l Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NlA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NlA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NlA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPi-U as of October 2008

240.69

211.69
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Ratio equals (240.69 divided by 211.69) 1.14

Base payment for HVID CAP Water and
CAP NIA M&I Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&I Equivalent Priority Water
Lease Rate (1.14 x $2,550.00) $2,907.00

HVID CAP and CAP NI M&I Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00

Base paymcnt for CAP Nl Priority Water (non-finned) $2,074.00

CAP NIA Priority Water Lease Rate (1.14 x $2,074.00) $2,364.36

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00):= $5,27 1 ,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the teim begins, the Parties shall select a comparable index.

4.3.2 Glendale may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirt (30) days after the date that the term begins. In lieu of making such payment,

Glendale may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirt (30) days after the date that the teim

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the teim begins. Each such payment shall be one-eighth (l /8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.
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Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the mam1er in which thc payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + J% = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Glendale would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The fourth

and final annual installment would be in the principal amount of $125,000 plus
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interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of($125,000 x .06 = $7,500), for a total payment of ($125,000 + 7,500 =

$132,500J.

4.3.3 Under the payment option set forth in Subparagraph 4.3 .2.1 without any prepayment

penalty, Glendale may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Charges. Glendale shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Glendale's CAP M&I Water Service

Subcontract No. 07-XX-30-W0493, as amended, ("Glendale's CAP M&I Water Service

Subcontract") except that Glendale's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Glendale is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Glendale. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are

described as "OM&R Costs" in article 5.l of Glendale's CAP M&J Water Service Subcontract.

Prior to the date that the term of this Lease Agreement (as described in Subparagraph 4.2) begins,

the WMA T may use the WMAT CAP Water in accordance with the WMA T CAP Water Delivery

Contract.

4.5 Other Charges or Pavrents. Pursuant to Sections 306 (a)(8) and 306(e) ofthe Act,

neither the WIyATnor Glendale shall be obligated to pay water service capital charges or any other
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charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4. l2, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMAT's Leased Water to Glendale through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries if, in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Glendale would limit deliveries of CAP water to any CAP Contractor, including the

WMA T, or CAP Subcontractor to a degree greater than would direct deliveries to the WMA T at

the CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Glendale in accordancc with water delivery schedules provided by Glendale

to the United States and the Operating Agency, and the Operating Agency shall inform the

WMA T of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Glendale's CAP M&I Water Service Subcontract (or any

replacement subcontracts) shall apply to Glendale's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

Glendale under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (l J %) of Glendale's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a

greater percentage in any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP.Contractors and CAP Subcontractors, as determined by the
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United States and the Operating Agency if Glendale agrees to accept such increased deliveries.

4.6.1 Delivery of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16,1 and 7.16.2 of the Quantification Agreement (I) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMA T CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Glendale under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMA T CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Glendale under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP N1A Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph4:l2, any shortage of HVID
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CAP Water leased from the WMAT and CAP NIA M&I Equivalent Priority Water leased from

the WMA T shall be shared among the Leasing Cities (as that tem1 is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21 %; Tempe, 7.81 %. Subject to Subparagraph 4. 1 2, any shortage of

CAP NIA Priority Water leased from WMA T that is not firmed under Section 7.i 7 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, LO.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CA WCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMAT CAP NIA Priority Water beyond December 31, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements,

4.7 Use of Leased Water Outside Reservation. Glendale may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of theboUlidaties bfthe CAP
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Service Area, except for use within Glendale's water service area when Glendale's water service

area extends beyond the CAP Service Area.

4.8 Conditions Relating to Deliverv and Use. Glendale shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement, including exchanges of the Leased Water for other types of water, and

groundwater recharge as that temi is defined in the CAP Repayment Contract. Except to the extent

that this Lease Agreement conflicts with the terms of Glendale's CAP M&I Water Service

Subcontract, deliveries of Leased Water to Glendale and its use by Glendale shall be subject to the

Conditions Relating to Delivery and Use in article 4.3 of Glendale's CAP M&I Water Service

Subcontract. During the tenn of this Lease Agreement, the following subarticles or articles of

Glendale's CAP M&I Water Service Subcontract shall apply to Glendale and to Glendale's use of

water under this Lease Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9, 5.3, 5.4,

5.5, 6.4, 6.6, 6.9, 6.10, 6.11, and 6.13. Glendale expressly approves and agrees to all the terms

presently set out in the CAP Repayment Contract, or as such tenns may be hereafter amended, and

agrees to be bound by the actions to be taken and the detemiinations to be made under that CAP

Repayment Contract, to the extent not inconsistent with the express provisions of this Lease

Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be perfonned in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

and the Operating Agency make no warranty as to the quality of water and are under no
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obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Glendale waives its right to make a claim against the United States, the Operating Agcncy, the

WMA T, other lessee( s), or CAP Subcontractor( s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Glendale pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Glendale, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMAT

CAP Water Delivery Contract which are not assumed by Glendale so that Glendale's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair

Glendale's rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Glendale's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Glendale hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification ofthe rights and obligations of the WMA T under It.
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4.12 Assignment of Interest in Leased Water.

(A) General. Glendale may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.l2(A) above, approval is hereby granted by the Secretary and the WMAT to

Glendale, if Glendale is not in default of its payment obligations to the WMA T, to assign all or any

part of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities,

or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the

boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Glendale shall offer such interest to all the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Glendale's

assignment, the water shall then be offered to all of the remaining Other Cities in equal shares until

the full amount of the water is so assigned. If CAP NlA M&I Equivalent Priority Water or HVID

CAP Water leased from the WMAT and available for assignent is declined by all of the Other

Cities, such interest may be assigned to CA WCD. If CAP NlA Priority Water that is not finned

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignment shall be effective

only upon the execution by the assignor and the assignee of a Voluntary Assignent and

Assumption Agreement, the fomi of which is attached to this Lease Agreement as Exhibit 4. l2

(Exhibit lO.1..1A of the Quantification Agreement). A copy of such Voluntary Assignment and
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Assumption Agreement shall be provided to the Operating Agency, the WMA T and the United

States.

(C) Recovery of Costs Allowed. Glendale shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Glendale's ability to recover actual future costs. if any, incurred by Glendale

for the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repavment of CAP Costs. Pursuant to Section 305(d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 2l, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Glendale to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Glendale' s obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Glendale as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Glendale and

contemporaneously, shall send copies of such notice to the QtherCities'andCAWCD specifying the
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default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Glendale officers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Glendale, which amount shall be the sum of all payments due the WMA T that should have

been paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put

Glendale, the Other Cities and CAWCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Glendale fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMAT may tenninate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Watcr

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Glendale's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Glendale shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest 011 the Default Amount accrued

at the annual rate of ten percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Glendale shall

provide written notice to the Other Cities and CAWCD declaring its intent whether itWm êti.re the
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default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.

(B) Second Grace Period. In the event that Glendale has not cured the default within

thirt (30) days following the Notice of Default, Glendale, any of the Other Cities, CA WCD (for

CAP NlA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement

only) and/or any combination thereof, may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMA T together with interest on the Default Amount accrued at the annual rate of

ten percent (10%) calculated from the Due Date. Each of the Other Cities and CAWCD (for CAP

N1A Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Glendale shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NlA Priority Water that is not firmed under

Section 7.1 7 of the Quantification Agreement only) and Glendale that it will be a curing entity and

declare the maximum amount of water that it will lease and succeed to the interest of Glendale.

(C) Third Grace Period. If the Other Cities do not cure Glendale's default for CAP

NlA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CAWCD may then cure the default by tendering any remaining portion ofthe Default Amount

within fifteen (15) days after the end ofthe Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Glendale to the extent of its

centribution, and Glendale and each curing entity shall execute an Assignment and Assumption
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Agreement in the fonn attached hereto as Exhibit 6.4 (Exhibit 10 .l.l.1B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Glendale shall be responsible for any

proportionate remainder of any Default amount not cured by the Other Cities or CA WCD pursuant

to Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall

be provided by the curing entity to the Operating Agency, the WMAT and the United States. The

WMAT shall accept payment from such curing entity or entities in lieu of payment by Glendale. If

the curing entities collectively request more water than what is available for assignent and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Glendale in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Glendale fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the fonn of which is attched

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Glendale's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the WM T

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Glendale, or Glendale and any

combination of theOtherCities,andCA WCD have arranged to cure the default and the curing
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entities have signed all necessary Assignment and Assumption Agreements, but Glendale has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Glendale to

sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Glendale wil be indebted to the WM T and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attomeys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (l 0%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Glendale's obligations

under Subparagraph 4.3 ofthis Lease Agreement.

7.0 TERMINATION AND SURENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Glendale may terminate this Lease Agreement at any time

by submitting written notice to the WNlATofits:deoisionto terminate at least one year prior to
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the date that it intends the Lease Agreement to be tenninated, provided, however, Glendale must

receive the written approval of the WMA T before it may tenninate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Glendale has paid the WMA T at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T' s agreement that Glendale may

withdraw its notice. Glendale shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. lf Glendale terminates this Lease Agreement, all

sums paid by Glendale to the WMAT prior to the date of tenn inati 011 shall remain the property of

the WMA T and shall be non-refundable to Glendale.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Glendale may elect,

at any time during the tem1 of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Glendale

must receive the written approval of the WlvlA T before it may surrender any portion of its

interest under this Lease Agreement pursuant to this Subparagraph 7.2 unless Glendale has paid

the WMAT at least one-fourth of the Total Water Lease Charge set fOlth in Subparagraph 4.3 of

this Lease Agreement. Such notice is in-evocable except upon the WMA T' s agreement that

Glendale may withdraw its notification. Glendale shall continue to make all payments required

ofthis LeasëAgrent during that one year period of time and shall not use any Leased Water
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that will be surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last

payment is intended to pay. If Glendale surrenders its interest in all or any portion of the Leased

Water, all sums paid by Glendale to the WMAT for such water prior to the date of surrender

shall remain the property of the WMA T and shall be non-refundable to Glendale. All portions of

the Lease Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Glendale, payment shall be in proportion to the amount of water retained by

Glendale, charged at the per acre-foot charge, including applicable interest, for Leased Water as

calculated pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the

term of this Lease Agreement. At the timc of the surrender of Leased Water pursuant to this

Subparagraph 7.2, Glendale shall pay to the WMAT an amount equal to three percent (3%) of

the principal payment for the portion of the Leased Water surrendered.

8. GENERA PROVISIONS

8.1 United States Consent to Lease AQIeement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Glendale may renegotiate this Lease Agreement at any time during its term, as

provided in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease AQIeement Extension, If the ADWR has adopted a final rule or substantive

policy statement that enables theLeac~c~~ter to be counted as part of Glendale's Assured Water

Supply if the term of this Leasc is extended, the WMA T agrees to meet with Glendale and discuss
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the extension of the temi of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (l) a date thirt (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Glendale at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event Glendale rejects this Lease Agreement pursuant to this Subparagraph 8.5, Glendale shall have

no obligations under this Lease Agreement and Glendale's entitlement shall be offered to the Other

Cities and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignent of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by the WMAT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WM T and Glendale

notwithstanding the performance or non-perfomiance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include; without limita.t1on;Paragraphs 7.0 and 10.0.
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8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Glendale's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of Glendale

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Glendale that portion of the lease payment that the number of years remaining in the lease term at

the time of such determination bears to the total lease term. In the event this Lease Agreement

becomes null and void as contemplated by this Subparagraph 8.7, Glendale's entitlement shall be

offered to the Other Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is

fully leased, provided, however the assignent of the entitlement as provided in Subparagraph

4.12(B) must be completed no later than ninety (90) days after the WMA T serves written notice that

this Lease Agreement by a final judgment has been deemed to be null and void; and further

provided, that the Other Cities or CA WCD, as the case may be, accepting the assignment must pay

to the WMA T an amount equal to the amount of money refunded by WMA T to Glendale. If the

assignment to the Other Cities or CA WCD and payment to the WMA T for the assigned entitlement

to Leased Water is not completed within ninety (90) days after the WMA T serves written notice that

this Lease Agreement by a final judgment has been deemed null and void, the Leased Water

entitlement shall revert back to the WMA T for disposition by the WMA T at its sole discretion,

subject to the requirements of the Act and the Quantification Agreement, including leasing the water

entitlement in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 ApprovaL. Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse,consehtlò~an(rfätí'fy this Lease
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Agreement.

8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Party to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department ofthe Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Westem Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director
Bureau ofRec1amation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005
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(b) As to the WMA T:

Offce ofthe Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941

Altematively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box21l0
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.e.

Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296
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Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 8530l

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attomey
P.O. Box l466
Mesa, Arizona 85211-1466

Peoria City Manager
840 i West Monroe
Peoria, Arizona 85345

Peoria City Attomey
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attomey
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-16l 1

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ85251
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Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 8525l

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th S1., Suite 20 i
Tempe, Arizona 85281

Cd) As to CAWeD:

Central Arizona Water Conservation District
23636 North 7th Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Govemim: Law. This Lease Agreement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8. l2 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions ofthis Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.
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8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Partv Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.l2, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.1 8 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attornevs' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitledtoTecover reasohable costs and
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expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8, 1 9 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMA T may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMAT shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

TN WITNSS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WHITE MOUNTAIN APACHE TRIBE

BY:~
Artest~~
Dated: ¿p /' ~ 4- ¿c: t! /3( !
Approved as to form:By: ~¿.~~'
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FOR THE UNITED STATES OF AMRICA

By:

Dated:

By:

Dated:

~¿z
Lower Colorado Region
Bureau of Reclamation

SEP 1 1 2013

~~
Regional Director

Western Region
Bureau of Indian Affairs

AUG 2 3 2013
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By:

Dated:

Attest:
City Clerk

Approved as to f~rm~_.~__

By: Cí.~~~22 .
City Attorney
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit lO.i.i.lA of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED \VATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carr out the intent and purpose of this Voluntary Assignent and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignent and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the paiiies hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to fonn:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agieement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 oftheLease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.L.L.lB of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATJON, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L %) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignent and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignent and Assumption Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Part, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Assignent and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attomeys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the partics hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNSS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of , 2

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated;

Attest:
Its

Approved as to form:
Its

The parties to this Assignent and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _, 2_
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EXHIBIT 10.1.1



EXHffIT lO.1.1E

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF MESA,
THE WITEMOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made this is+ day of J1 o vemh.Q ( 20i6-is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMAT") and the

City of Mesa, Arizona (hereinafter "Mesa").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Mesa are entering into this Lease Agreement by which the WMA T wil lease to Mesa a portion

of the WMT CAP Water in accordance with the WMAT CAP Water Delivery Contract No. 08-

XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

lll-29l, Title II, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 Thc WMAT CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.c.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 3l,

2107, that CAP N1A Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3. 1 .2 of this

Lease Agreement.

3.9 "CAP NlA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (l) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered J 4-06-W-245 (Amendment No. 1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States. et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1 720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CAW CD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3 .19 "Mesa" shall mean the City of Mesa, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers.

U.S. City Average (1982-84 = 1 00), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309( d)(l) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 101-628 Title iV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1. of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&l Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. of this Lease Agreemênt.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMA T to Mesa pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Peoria, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10. 1 .1 E to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&I Equivalent Priority Water Lease ChargeandtheCAPNIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the tenT

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMAT' shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30-W0529 between the WMAT and the United States dated l1Ðv.eb.e( 1,2. 1,.;a copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMA T Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, l89í (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agreement. The depictiOÌIOf
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(I) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the tenn "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4. 1 Subject of Lease. The WMA T hereby leases to Mesa (l) One Hundred Twenty-One

(121) acre-feet per year of its HVID CAP Water and (2) Seven Hundred FOl1y-Five (745) acre-feet

per year of its CAP NlA M&I Equivalent Priority Water and (3) Two Thousand Two Hundred

Ninety-One (2,291) acre-feet per year of its CAP NlA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement. The Leased Water is subject to the terms and

conditions of the WMA T CAP Water Delivery Contract except as agreed to herein. Mesa shall not

be subject to amendments to the WMA T CAP Delivery Contract subsequent to the execution of this

Lease Agreement that adversely affect this Lease Agreement unless Mesa agrees to such amended

terms in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

. days after the Enforceability Date and end one hundred (l00) years thereafter. At the WMA l' s
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Mesa for WMA T CAP Water upon such tenus and conditions as may be negotiated

at that time either during the tenu of this Lease Agreement or thereafter, provided however, that the

term of any such separate lease shall not exceed one hundred (l00) years.

4.3 Mesa's Consideration During Initial Teim of Lease Agreement.

4.3.l Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Mesa shall pay to the WMAT a one-time Total Water Lease Charge which is

equal to the sum of the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge

and the CAP NlA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1. and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP Nl M&I Equivalent Prioritv Water Lease Charge. The

HVID CAP and CAP NlA M&l Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMAT by Mesa under this Lease Agreement for HVID CAP Water and CAP NlA

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority Water

Lease Charge shall be determined by dividing the CPI-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NlA M&I Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease.Rate,asdetermined above, by Eight Hundred Sixty-Six (866) acre-feet ("AF")
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to detennine the HVID CAP and CAP NLA. M&l Equivalent Priority Water Lease Charge.

4.3.1.2 CAP NIA Priority Water Lease Charge. The CAP NlA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Mesa under this Lease Agreement for CAP NlA

Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The CAP

NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP NlA

Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NlA Priority Water Lease Rate,

as detennined above, by Two Thousand Two Hundred Ninety-One (2,291) AF to detennine the

CAP NlA Priority Water Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NIA M&l Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NlA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is l,OOO AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October i, 2008 is

2l1.69; and (5) the HVID CAP Water and CAP NlA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPI-U as of October 2008

240.69

211.69
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Ratio equals (240.69 divided by 211.69) 1.4

Base payment for HVID CAP Water and
CAP NlA M&I Equivalent Priority Water $2,550.00

HVID CAP and CAP NIA M&I Equivalent Priority Water
Lease Rate (1.14 x $2,550.00) $2,907.00

HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP Nl Priority Water (non-finned) $2,074.00

CAP NlA Priority Water Lease Rate (1. 1 4 x $2,074.00) $2,364.36

CAP NlA Priority Water Lease Charge ($2,364.36 xl ,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the tenn begins, the Parties shall select a comparable index.

4.3.2 Mesa may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirt (30) days after the date that the term begins. In lieu of making such payment,

Mesa may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.l) within thirt (30) days after the date that the tenn

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (l %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.
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Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Mesa would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of $125,000 plus interest on the unpaid balance

of ($L,OOO,OOO - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $140,000). The foui1h

and final annual installment would be in the principal amoUl1t of $125,000 plus
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interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the

amount of ($125,000 x .06 = $7,500), for a total payment of ($l25,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Mesa may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energv Chanæs. Mesa shall pay all

CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Mesa's CAP M&I Water Service

Subcontract No. 07-XX-30-W050L, as amended, ("Mesa's CAP M&l Water Service Subcontract")

except that Mesa's obligation to pay such CAP Fixed OM&R Charges and CAP Pumping Energy

Charges shall not begin earlier than the date that Mesa is entitled to receive water under this Lease

Agreement, but in no event unless and until the water is scheduled for delivery by Mesa. CAP

Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R Costs" in

article 5.1 of Mesa's CAP M&I Water Service Subcontract. Prior to the date that the term of this

Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT may use the WMAT CAP

Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Charges or Pavments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Mesa shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,
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and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMA r s Leased Water to Mesa through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if, in

the judgment of the Operating Agency or the Secretary, delivery or schedule of deliveries to Mesa

would limit deliveries of CAP water to any CAP Contractor, including the WMA T, or CAP

Subcontractor to a degree greater than would direct deliveries to the WMAT at the CAP/SRP

Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP System to SRP's

water delivery system. The United States or the Operating Agency shall deliver the Leased Water

to Mesa in accordance with water delivery schedules provided by Mesa to the United States and the

Operating Agency, and the Operating Agency shall inform the WMAT of the amount of Leased

Water delivered in the previous year. The water ordering procedures contained in article 4.4 of

Mesa's CAP M&I Water Service Subcontract (or any replacement subcontracts) shall apply to

Mesa's ordering of water under this Lease Agreement. In no event shall the United States or the

Operating Agency be required to deliver to Mesa under this Lease Agreement, in anyone month, a

total amount of Leased Water greater than eleven percent (ll %) of Mesa's annual maximum

entitlement under this Lease Agreement; provided, however, that the United States or the Operating

Agency may deliver a greater percentage in any month if such increased delivery is compatible with

the overall delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined

by the United States and the Operating Agency if Mesa agrees to accept such increased deliveries.
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4.6.1 Deliverv of Water During Times of Shortmæs. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7. 1 6.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Mesa under this Lease Agreement, if required to be firmed

under the Quantification Agreement or other future agreement, shall be reduced by the same

percentage by which water available for delivery as CAP M&l Priority Water is reduced in that

Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as provided in

Section 4 of Amendment NO.2 ofthe CAP Repayment Contract dated November 30, 2007, and as

provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and ifnot required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced as provided

in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority Water that is not

firmed under Subparagraph 7.17 of the Quantification Agreement available to Mesa under this

Lease Agreement shall be reduced by the same percentage by which water available for delivery

as CAP NIA Priority Watcr is reduced in that year in accordance with Subparagraph 7.16.1 of

the Quantification Agreement and as provided in subsection 5.8 of the WMA T CAP Water

Delivery Contract. Subject to Subparagraph 4.12, any shortge ofHVID CAP Water leased from

the WMA T and CAP NIA M&I Equivalent Priority Water leased from the WMA T shall be
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shared among the Leasing Cities (as that tenn is defined in Subparagraph 2.48 of the

Quantification Agreement) according to the actual percentages leased, which initially are:

Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%; Peoria,

4.06%; Phoenix, 40.2l%; Tempe, 7.81%. Subject to Subparagraph 4.12, any shortage of CAP

NIA Priority Water leased from WMA T that is not firmed under Section 7.17 of the Quantification

Agreement shall be shared among the Leasing Cities (as that tenn is defined in Subparagraph

2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP NlA Priority

Water from the WMA T according to the actual percentages leased, which initially are:

Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, LO.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CAW CD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to finn any deliveries of WMA T CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to fim any deliveries of WMA T CAP NIA Priority Water beyond December 31, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements,

4.7 Use of Leased Water Outside Reservation. Mesa may use or deliver Leased Water

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Mesa's water service areå'vvhen Mesa's water service area
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extends beyond the CAP Senrice Area.

4.8 Conditions Relating to Deliver\! and Use. Mesa shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that tenn is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflcts with the terms of Mesa's CAP M&I Water Service Subcontract,

deliveries of Leased Water to Mesa and its use by Mesa shall be subject to the Conditions Relating

to Delivery and Use in article 4.3 of Mesa's CAP M&I Water Service Subcontract. During the term

of this Lease Agreement, the following subarticles or articles of Mesa"s CAP M&I Water Service

Subcontract shall apply to Mesa and to Mesa's use of water under this Lease Agreement:

subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6,4.9,5.3,5.4,5.5,6.4,6.6,6.9,6.10,6.11, and 6.13.

Mesa expressly approves and agrees to all the terms presently set out in the CAP Repayment

Contract, or as such terms may be hereafter amended, and agrees to be bound by the actions to be

taken and the detenninations to be made under that CAP Repayment Contract, to the extent not

inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed In such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attinable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Mesa waives its right to make a claim against the United States, the Operating Agel1ëy, theWMAT,
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other lessee(s), or CAP Subcontractor(s) because of changes II water quality caused by the

commingling of Leased Water with other water.

4. 1 0 Points of Delivery. The Leased Water to be delivered to Mesa pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Mesa, the United States and the Operating Agency.

4.11 WMAT's Covenants. The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMA T

CAP Water Delivery Contract which are not assumed by Mesa so that Mesa's rights and duties are

not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair Mesa's

rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Mesa's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Mesa hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a tennination of,

interference with, or modification of the rights and obligations of the WMA T under it.

4. l2 Assi gnment of Interest in Leased Water.

(A) General. Mesa may not transfer, assign, sublease or otherwise designate or

authorize forthe use of others all or any part of the Leased Water without the written approval of
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the WMA T and the Secretary.

(B) Assümment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.l2(A) above, approval is hereby granted by the Secretary and the WMAT to Mesa,

if Mesa is not in default of its payment obligations to the WMA T, to assign all or any part of its

interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any par of its interest in Leased Water

under this Lease Agreement, Mesa shall offer such interest to all the Other Cities in equal shares. In

the event that any of the Other Cities elects not to take its share of Mesa's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned. If CAP NIA M&I Equivalent Priority Water or HVID CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CAW CD. If CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement is being made available for assignment, then CA WCD may participate in

equal shares with the Other Cities. Such assignment shall be effective only upon the execution by

the assignor and the assignee of a Voluntary Assignent and Assumption Agreement, the form of

which is attached to this Lease Agreement as Exhibit 4. l2 (Exhibit 10.1. l.A of the Quantification

Agreement). A copy of such Voluntary Assignment and Assumption Agreement shall be provided

to the Operating Agency, the WMAT and the United States.

(C) Recoverv of Costs Allowed. Mesa shall not assign all or any part of its

interest in Leased Water héreunder for an amount in excess of that portion of the Total Water Lease
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Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Mesa's ability to recover actual future costs, if any, incuned by Mesa for the

transporttion, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. Llntentionally not usedJ.

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Mesa to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Mesa's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Mesa as defined in Subparagraph 6.1

above, the WMA T shall provide written notice ("Notice of Default") to Mesa and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Mesa officers specified in Subparagraph 8.1 0 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Mesa, which amount shall be the sum-ôf'åll pa.ymehtsdûethe WMAT that should have been
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paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put Mesa, the

Other Cities and CAW CD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Mesa fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may terminate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Mesa's Non-payment. After Notice of Default, the default may be cured

as follows:

(A) First Grace Period. During the first thiity (30) days following the Notice of

Default ("First Grace Period"), Mesa shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate often percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default. Mesa shall provide

written notice to the Other Cities and CA WCD declaring its intent whether it will cure the default,

provided that all payments becoming due during the First Grace Period shall be automatically added

to and become a part of the Default Amount and interest thereupon shall accrue in accordance with

this provision.
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(B) Second Grace Period. In the event that Mesa has not cured the default within

thirt (30) days following the Notice of Default, Mesa, any of the Other Cities, CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(l0%) calculated from the Due Date. Each of the Other Cities and CA WCD (for CAP NlA Priority

Water that is not firmed under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Mesa shall, within sixty (60) days of the Notice of Default, give notice to

the Other Cities, CA WCD (for CAP NlA Priority Water that is not finned under Section 7.17 of the

Quantification Agreement only) and Mesa that it will be a curing entity and declare the maximum

amount of water that it will lease and succeed to the interest of Mesa,

(C) Third Grace Period. If the Other Cities do not cure Mesa's default for CAP NlA

M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period, then

CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Mesa to the extent of its

contribution, and Mesa and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.L.1.B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Mesa shall be responsible for any proportionate
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remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Mesa. If the

curing entities collectively request more water than what is available for assignment and assumption

under this Subparagraph, such curing entities shall succeed to the interest of Mesa in equal shares

("Equal Share Amount"); provided, however, if any of the curing entities requests less water than its

Equal Share Amount, then the difference between that curing entity's Equal Share Amount and the

amount it requested shall be divided among the other curing entities in equal shares.

If Mesa fails to cure its default within the time-period set forth in Subparagraphs 6.4(B) and

(C) it shall execute an Assignent and Assumption Agreement, the fonn of which is attched hereto

as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured by the

end of the Third Grace Period, Mesa's right to Leased Water that has not been assigned pursuant to

Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMT and the WMAT shall be

entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata for that

portion that has not been cured as provided for herein. If Mesa, or Mesa and any combination of the

Other Cities, and CAweD have arranged to cure the default and the curing entities have signed all

necessary Assignment and Assumption Agreements, but Mesa has either failed or refused to sign

such agreement(s) before the end of the Third Grace Period, the Assignent and Assumption

Agreements(s) shall be self-executing without the need for Mesa to sign an Assignent and

Assumption Agreement, the fonn of which is attched hereto as Exhibit 6.4. A cure effected
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pursuant to this Subparagraph shaH constitute fuH performance of such default payment obligation

to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Mesa will be indebted to the WMA T and the

WMAT will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attomeys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full perfonnance of Mesa's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINA TION AND SURNDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Mesa may terminate this Lease Agreement at any time by

submitting written notice to the WMAT of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, provided, however, Mesa must receive

the written approval of the WMA T before it may terminate this Lease Agreement pursuant to

this Subparagraph 7.1 unless Mesa has paid the WMA T at least one-fourth of the Total Water

Lease Charge (plus any il1terest diie)sefforlh in Subparagraph 4.3 of this Lease Agreement.
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Such notice is inevocable except upon the WMA T' s agreement that Mesa may withdraw its

notice. Mesa shall continue to make all payments required by this Lease Agreement during that

one-year period and shall not use any Leased Water beyond the day for which the last payment is

intended to pay. If Mesa terminates this Lease Agreement, all sums paid by Mesa to the WMA T

prior to the date of termination shall remain the property of the WMA T and shall be non-

refundable to Mesa.

7.2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Mesa may elect, at

any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMAT of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Mesa must

receive the written approval of the WMAT before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Mesa has paid the WMA T

at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T's agreement that Mesa may

withdraw its notification. Mesa shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that wil be

surrendered pursuant to this Subparagraph 7.2 beyond the day for which the last payment is

intended to pay. If Mesa surrenders its interest in all or any portion of the Leased Water, all

sums paid by Mesa to the WMA T for such water prior to the date of sunender shall remain the

property of the WMA T and shall be non-refuridable to Mesa:~ All portions of the Lease
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Agreement shall ïemain m effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Mesa, payment shall be in proportion to the amount of water retained by Mesa,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the term of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Mesa shall pay to the WMAT an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Mesa may renegotiate this Lease Agreement at any time during its term, as provided in

and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Mesa's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Mesa and discuss the

extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shall become~ffeçtive upon the pccurrence

of the last of the following events: (l) a date thirt (30) days after the Enforceability Date; or (2) the
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execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date Mesa

at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the event

Mesa rejects this Lease Agreement pursuant to this Subparagraph 8.5, Mesa shall have no

obligations under this Lease Agreement and Mesa's entitlement shall be offered to the Other Cities

and CA WCD as provided in Subparagraph 4. l2(B) until that water is fully leased, provided,

however, the assignent of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMA T

at its sale discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area,

8.6 Enforceability of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Mesa

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Mesa's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of Mesa with

theresul(that the Lease Agreement is deemed null and void, the WMA T shall refund to Mesa that
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portion of the lease payment that the number of years remaining in the lease tenn at the time of such

determination bears to the total lease term. In the event this Lease Agreement becomes null and

void as contemplated by this Subparagraph 8.7, Mesa's entitlement shall be offered to the Other

Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is fully leased, provided,

however the assignment of the entitlement as provided in Subparagraph 4.l2(B) must be completed

no later than ninety (90) days after the WMA T serves written notice that this Lease Agreement by a

final judgment has been deemed to be null and void; and fuiiher provided, that the Other Cities or

CAWCD, as the case may be, accepting the assignment must pay to the WMAT an amount equal to

the amount of money refunded by WMA T to Mesa. If the assignment to the Other Cities or

CAWCD and payment to the WMAT for the assigned entitlement to Leased Water is not completed

within ninety (90) days after the WMA T serves written notice that this Lease Agreement by a final

judgment has been deemed null and void, the Leased Water entitlement shall revert back to the

WMA T for disposition by the WMA T at its sole discretion, subject to the requirements of the Act

and the Quantification Agreement, including leasing the water entitlement in accordance with the

provisions of Paragraph 9.0 ofthe Quantification Agreement.

8.8 Approval, Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.

8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.
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8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8. i 0):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior

1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Westem Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMAT:

Office ofthe Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941

Altematively, for Federal Express and UPS delivery:
Office ofthe Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941
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Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

( c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, ÄZ 85323

Avondale City Attorney
Gust Rosenfeld P.L.C.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, ÄZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, ÄZ 85244-4008

Chandler City Attomey
P.O. Box 4008 Mail Stop 602

Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.C.
50l East Thomas Road
Phoenix, ÄZ 85012

Glendale City Manager
5850 West Glendale Ave.

Glendale, AZ 85301

Glendale City Attomey
5850 West Glendale Avenue
Glendale, Arizona 85301
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Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attomey
P.O. Box 1466
Mesa, Arizona 8521 1 -1466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attomey
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-16 1 1

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251

Scottsdale City Attomey
3939 North Drinkwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attorney
21 E. 6th St., Suite 201
Tempe, Arizona 85281
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Cd) As to CAWCD:

Central Arizona Water Conservation District
23636 North ih Street
Phoenix, Arizona 85024-3801

Attn: General Manager

8.11 Govemim, Law. This Lease Agreement shall be govemed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assiims. Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit ofthe Parties and their successors and assigns.
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8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Partv Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposcs of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attomeys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pay. The WMA T may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMA T shall
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not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions ofthis Lease Agreement are subject to the provisions of Subparagraph 8.19,

IN WITNSS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

¡SIGNATURE PAGES FOLLOW)
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FOR THE wiTE MOUNTAIN APACHE TRIBE

By: ~~-~Attest~~
Dated: ,-/'¿ Lz,bt=/3

7

Approved as to form:. /~ ,

By: '?~c:~\
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FOR THE UNITED STATES OF AMRlCA

By: C=&hpV£~
Regional Directo;
Lower Colorado Region
Bureau of Reclamation

Dated: SEP 11 2013

By: ¡r~=o ..eglOna ¡rector
Western Region

Bureau of Indian Affairs

Dated: AUG 23 2D13
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FOR THE CITY OF MESA
/,, '/

By: / ~
Ma, Ci of Me a
City Manager

Dated: 1/36 )13

Attest:~~
Ji+tdi City Clerk

Approved as to form:

By City~~
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Exhibit 4.12 ofthe Lease Agreement

(Form of which is Exhibit lO.i.i.lA of the Quantifcation Agreement)

VOLUNT ARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _percent L%) ofthe following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignent and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water servicc charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

¡0002254.0001/00379530.DOCX I I



percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMAT's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WM T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein,
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5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attomeys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of . 2

(Assignor)

By

lts

Dated:

Attest:

lts

Approved as to fom1:

Its

(Assignee)

By

Its

Dated:

Attest:

lts

Approved as to form:

lts

The parties to this Voluntary Assignent and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.1 0 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _, 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA 1") and the United States ("Lease Agreement"). This _ percent (_ %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the Wl',.iA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignent and Assumption Agreement.

3. Other Acts. Each Part wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carr out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignent

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNSS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
lts

Approved as to form:
Its

The parties to this Assignent and Assumption Agreement certify that a copy of this Assignent
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHffIT lO.L.lF

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF PEORIA,
THE WHTE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made thislsf- day of ~OVQnlb.e, 201bis among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Peoria, Arizona (hereinafter "Peoria").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Peoria are entering into this Lease Agreement by which the WMA T wil lease to Peoria a

portion of the WM T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No.08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMAT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

111-291, Title II, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attached as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMA T CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.c.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2 i 07, that CAP NIA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2 i 07, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NIA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (l) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered 14-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1 720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3. i 4 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that tenn is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3.19 "Peoria" shall mean the City of Peoria, an Arizona Municipal Corporation, its

predecessors, successors and assigns.

¡0002254.000J/00379536.DOCX! )

4



3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3 .21 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-l

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CA WCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.1. 101-628 Title iV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&l

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1. of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1. ofthis Lease Agreement.
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3.26 "Leased Water" shall mean that poiiion of the WMAT CAP Water that is leased

by the WMAT to Peoria pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3 .28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA W CD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Mesa, Phoenix, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (1) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1,2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit) 0.1.1 F to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NlA M&I EGjuivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMA 1" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.c. § 476).

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMAT CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shalh mean: (A) Contract No. 08-XX-

30-W0529 between the W.M.i\T and the United States dated V lov.ernbef ii.i~~ copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.:81 to the Quantification Agreement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Peoria (1) Forty-Nine (49) acre-feet

per year of its HVID CAP Water and (2) Three Hundred Five (305) acre-feet per year of its CAP

NlA M&I Equivalent Priority Water and (3) Nine Hundred Thirty-Five (935) acre-feet per year of

its CAP NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement.

The Leased Water is subject to the terms and conditions of the WMA T CAP Water Delivery

Contract except as agreed to herein. Peoria shall not be subject to amendments to the WMA T CAP

Delivery Contract subsequent to the execution of this Lease Agreement that adversely affect this

Lease Agreement unless Peoria agrees to such amended terms in writing.

4.2 Tenn of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (100) years thereafter. At the WMAT's sole

discretion and with the approval of the Secretary,thèWrvtAT may enter into a separate lease
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agreement with Peoria for WMA T CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (l 00) years.

4.3 Peoria's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Peoria shall pay to the WMA T a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge

and the CAP NIA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3 .1.1 and 4.3.1 .2 respectively:

4.3.1. HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Peoria under this Lease Agreement for HVID CAP Water and CAP Nl

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&I Equivalent Priority Water

Lease Charge shall be determined by dividing the CPI-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NIA M&I Equivalent

Priority Water Lease Rate, as determined above, by Three Hundred Fift-Four (354) acre-feet

CAP") to detemiine the HVID CAP and CAP NIA M&I Equivalent'PriorityWåtef Lease Charge.
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4.3.1.2 CAP NlA Priority Water Lease Charge, The CAP NlA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Peoria under this Lease Agreement for CAP NlA

Priority Water that is not firmed under Section 7.1 7 of the Quantification Agreement. The CAP

NlA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAY NIA

Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NlA Priority Water Lease Rate, and then multiplying the CAP NlA Priority Water Lease Rate,

as determined above, by Nine Hundred Thirty-Five (935) AF to determine the CAP NIA Priority

Water Lease Charge.

4.3.1.3. An example showing the manner In which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7. 1 7 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NlA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CP1-U available prior to Enforceability Date

CPI-U as of October 2008

Ratio equals (240.69 divided by 21 1.69)

240.69

211.69
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Base payment for HVID CAP Water and
CAP NlA M&l Equivalent Priority Water $2,550.00
HVID CAP and CAP NlA M&I Equivalent Priority WaterLease Rate (1.4 x $2,550.00) $2,907.00
HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00
Base payment for CAP NI Priority Water (non-firmed) $2,074.00

CAP NIA Priority Water Lease Rate (1.14 x $2,074.00) $2,364.36

CAP NlA Priority Water Lease Charge ($2,364.36 x 1,000 AP) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Peoria may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Peoria may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (112) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirt (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (1 %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.
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An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System Improvement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Peoria would make an initial payment of $500,000, The first annual

installment would be in the principal amount of ($1,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of ($1,000,000 - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $l40,000). The fourth

and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $l25,000) in the
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amount of($l25,000 x .06 = $7,500), for a total payment of($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Peoria may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumping Energy Chanæs. Peoria shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) 0) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Peoria's CAP M&l Water Service

Subcontract No. 07-XX-30- W0081, as amended, ("Peoria's CAP M&I Water Service Subcontract")

except that Peoria's obligation to pay such CAP Fixed OM&R Charges and CAP Pumping Energy

Charges shall not begin earlier than the date that Peoria is entitled to receive water under this Lease

Agreement, but in no event unless and until the water is scheduled for delivery by Peoria. CAP

Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R Costs" in

article 5.1 of Peoria's CAP M&I Water Service Subcontract. Prior to the date that the tenn of this

Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT may use the WMAT CAP

Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Charges or Payments. Pursuant to Sections 306 (a)(8) and 306( e) of the Act,

neither the WMA T nor Peoria shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.
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4.6 Deliverv of Water. The United States or the Operating Agency shall deliver the

WMA T s Leased Water to Peoria through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if,

in the judgment of the Operating Agency or the Secretary, delivery or schedule of deliveries to

Peoria would limit deliveries of CAP water to any CAP Contractor, including the WMAT, or

CAP Subcontractor to a degree greater than would direct deliveries to the WMA T at the

CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Peoria in accordance with water delivery schedules provided by Peoria to

the United States and the Operating Agency, and the Operating Agency shall inform the WMA T

of the amount of Leased Water delivered in the previous year. The water ordering procedures

contained in article 4.4 of Peoria's CAP M&I Water Service Subcontract (or any replacement

subcontracts) shall apply to Peoria's ordering of water under this Lease Agreement. In no event

shall the United States or the Operating Agency be required to deliver to Peoria under this Lease

Agreement, in anyone month, a total amount of Leased Water greater than eleven percent (11 %)

of Peoria's annual maximum entitlement under this Lease Agreement; provided, however, that

the United States or the Operating Agency may deliver a greater percentage in any month if such

increased delivery is compatible with the overall delivery of CAP water to other CAP

Contractors and CAP Subcontractors, as determined by the United States and the Operating

Agency if Peoria agrees to accept such increased deliveries.
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4.6.1 Deliverv of Water During Times of Shortages. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (1) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMAT CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&l

Equivalent Priority Water available to Peoria under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&l Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007 and as provided in subsection 5.8 of the WM T CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NlA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Peoria under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that ycar in accordance with

Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVlD

CAP Water leased from the WMA T and CAP NIA M&I Equivalent Priority Water leased from
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the WMA T shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, J4.47%; Gilbert, l3.3l%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21 %; Tempe, 7.81 %. Subject to Subparagraph 4.12, any shortage of

CAP NIA Priority Water leased from WMA T that is not finned under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

N1A Priority Water from the WMAT according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, l8.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, lJ.06%; and CAWCD, l5.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMA T CAP N1A Priority Water under this Lease

Agreement does not extend beyond December 31, 2J 07; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to finn any deliveries of WMA T CAP NlA Priority Water beyond December 31, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements,

4.7 Use of Leased Water Outside Reservation. Peoria may use or deliver Leased WaieI'

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP
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Service Area, except for use within Peoria's water service area when Peoria's water service area

extends beyond the CAP Service Area.

4.8 Conditions Relatimr to Deliverv and Use. Peoria shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that temJ is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Peoria's CAP M&I Water Service Subcontract,

deliveries of Leased Water to Peoria and its use by Peoria shall be subject to the Conditions

Relating to Delivery and Use in article 4.3 of Peoria's CAP M&I Water Service Subcontract.

During the term of this Lease Agreement, the following subarticles or articles of Peoria's CAP M&I

Water Service Subcontract shall apply to Peoria and to Peoria's use of water under this Lease

Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9, 5.3, 5.4, 5.5, 6.4, 6.6, 6.9, 6.10,

6.1 l, and 6.13. Peoria expressly approves and agrees to all the terms presently set out in the CAP

Repayment Contract, or as such terms may be hereafter amended, and agrees to be bound by the

actions to be taken and the determinations to be made under that CAP Repayment Contract, to the

extent not inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or fumishwatertreatmentfacilities to maintain or better the quality of water.
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Peoria waives its right to make a claim against the United States, the Operating Agency, the

WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Delivery. The Leased Water to be delivered to Peoria pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Peoria, the United States and the Operating Agency,

4.11 WMA T' s Covenants. The WMA T agrees:

(A) To observe and perform all obligations imposed on the WMAT by the WMAT

CAP Water Delivery Contract which are not assumed by Peoria so that Peoria's rights and duties

are not in any way impaired;

(B) Not to execute any other lease of the WMAT Water, that would impair Peoria's

rights and duties hereunder;

(C) Not to alter or modify the terms of the WMAT CAP Water Delivery Contract in

such a way as to impair Peoria's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Peoria hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

convey or permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WMAT under it.
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4.12 Assiin1J1ent ofInterest in Leased Water.

(A) General. Peoria may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of

the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.l2(A) above, approval is hereby granted by the Secretary and the WMA T to Peoria,

if Peoria is not in default of its payment obligations to the WMA T, to assign all or any part of its

interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any part of its interest in Leased Water

under this Lease Agreement, Peoria shall offer such interest to all the Other Cities in equal shares. In

the event that any of the Other Cities elects not to take its share of Peoria's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned. If CAP NIA M&l Equivalent Priority Water or HVID CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CAW CD. If CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement is being made available for assignment, then CAW CD may participate in

equal shares with the Other Cities. Such assignment shall be effective only upon the execution by

the assignor and the assignee of a Voluntary Assignent and Assumption Agreement, the form of

which is attached to this Lease Agreement as Exhibit 4.i 2 (Exhibit 10.1.1. A of the Quantification
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Agreement). A copy of such Voluntary Assignent and Assumption Agreement shall be provided

to the Operating Agency, the WMA. T and the United States.

(C) Recoverv of Costs Allowed. Peoria shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Peoria's ability to recover actual future costs, if any, incun-ed by Peoria for

the transportation, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repavment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (lntentionally not used).

6. DEFAULT AND REMEDIES

6.l Events of Default. Any failure by Peoria to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Peoria' s obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Peoria as defined in Subparagraph 6.1

above, the WMAT shall provide written notice ("Notice of Default") to Peoria and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the .
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default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Peoria offcers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Peoria, which amount shall be the sum of all payments due the WMA T that should have been

paid, but were not paid ("Default Amount"). The purpose of this Subparagraph is to put Peoria, the

Other Cities and CA WCD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness ofthe Notice of Default.

6.3 Remedies for Failure to Pay. If Peoria fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CAW CD curcs the non-

payment default pursuant to Subparagraph 6.4(B), the WMAT may terminate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WM T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Peoria's Non-payment. After Notice of Default, the default may be cured

as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Peoria shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate of ten percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days fol1owing the Notice of Default, Peoria shall

provide written.l1oticeto the Other Cities and CAweD declaring its intent whether it will cure the
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default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.

(B) Second Grace Period. In the event that Peoria has not cured the default within

thirt (30) days following the Notice of Default, Peoria, any of the Other Cities, CAWCD (for CAP

NlA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(10%) calculated from the Due Date. Each of the Other Cities and CAWCD (for CAP NlA Priority

Water that is not firmed under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Peoria shall, within sixty (60) days ofthe Notice of Default, give notice to

the Other Cities, CA W CD (for CAP NlA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement only) and Peoria that it will be a curing entity and declare the maximum

amount of water that it wil lease and succeed to the interest of Peoria.

(C) Third Grace Period, If the Other Cities do not cure Peoria's default for CAP

NlA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Peoria to the extent of its

contribution, and Peoria and eaeh curingeIiityshali execute an Assignment and Assumption
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Agreement in the form attched hereto as Exhibit 6.4 (Exhibit 10.1.1. B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Peoria shall be responsible for any proportionate

remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMAT and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Peoria. If the

curing entities collectively request more water than what is available for assignment and assumption

under this Subparagraph, such curing entities shall succeed to the interest of Peoria in equal shares

("Equal Share Amount"); provided, however, if any of the curing entities requests less water than its

Equal Share Amount, then the difference between that curing entity's Equal Share Amount and the

amount it requested shall be divided among the other curing entities in equal shares.

JfPeoria fails to cure its default within the time-period set forth in Subparagraphs 6.4(B) and

(C) it shall execute an Assignment and Assumption Agreement, the form of which is attached hereto

as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured by the

end of the Third Grace Period, Peoria's right to Leased Water that has not been assigned pursuant to

Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMAT and the WMAT shall be

entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata for that

portion that has not been cured as provided for herein. If Peoria, or Peoria and any combination of

the Other Cities, and CA WCD have arranged to cure the default and the curing entities have signed

all necessary Assignment and Assumption Agreements, bUFPeoidàhaseither failed or refused to
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sign such agreement(s) before the end of the Third Grace Period, the Assignment and Assumption

Agreements(s) shall be self-executing without the need for Peoria to sign an Assignment and

Assumption Agreement, the fomi of which is attached hereto as Exhibit 6.4. A cure effected

pursuant to this Subparagraph shall constitute full performance of such default payment obligation

to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Peoria will be indebted to the WMA T and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attomeys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full perfomiance of Peoria's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINA TION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Peoria may terminate this Lease Agreement at any time by

submitting written notice to the WMA T of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, providect;,.,however, Peoria must
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receive the written approval of the WMA T before it may tenninate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Peoria has paid the WMAT at least one-fourth of the

Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is in'evocable except upon the WMA T's agreement that Peoria may

withdraw its notice. Peoria shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Peoria tenninates this Lease Agreement, all sums

paid by Peoria to the WMA T prior to the date of termination shall remain the property of the

WMA T and shall be non-refundable to Peoria.

7,2 Voluntary Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Peoria may elect, at

any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Peoria must

receive the written approval of the WMAT before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Peoria has paid the WMA T

at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMA T' s agreement that Peoria may

withdraw its notification. Peoria shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that will be

,snrrenderedpYTsuant to this Subparagraph 7.2 beyond the day for which the last
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intended to pay. If Peoria surrenders its interest in all or any portion of the Leased Water, all

sums paid by Peoria to the WMA T for such water prior to the date of surrender shall remain the

property of the WMA T and shall be non-refundable to Peoria. All portions of the Lease

Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Peoria, payment shall be in proportion to the amount of water retained by Peoria,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the term of this

Lease Agreement, At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Peoria shall pay to the WMAT an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease AQreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Peoria may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. If the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Peoria's Assured Water

Supply if the term of th.is Lyase is extended, the WMA T agrees to meet with Peoria and discuss the

extension of the term of the Lease Agreement within the time-frame required by the applicable

¡0002254 000 1I00379536.DOCX I )

26



ADWR rule or substantive policy statement.

8.4 Effective Date. This Lease Agreement shal1 become effective upon the occurrence

of the last of the following events: (1) a date thirty (30) days after the Enforceability Date; or (2) the

execution ofthis Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date Peoria

at its option may, upon written notice to the WMA T, reject this Lease Agreement. In the event

Peoria rejects this Lease Agreement pursuant to this Subparagraph 8.5, Peoria shall have no

obligations under this Lease Agreement and Peoria's entitlement shall be offered to the Other Cities

and CAWCD as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.l2(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMAT for disposition by the WMAT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease AQreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMA T and Peoria

notwithstanding the performance or non-perfOlmance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.
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8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Part to this Lease Agreement, Peoria's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of Peoria

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to Peoria

that portion of the lease payment that the number of years remaining in the lease term at the time of

such determination bears to the total lease term. In the event this Lease Agreement becomes null

and void as contemplated by this Subparagraph 8.7, Peoria's entitlement shall be offered to the

Other Cities and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased,

provided, however the assignent of the entitlement as provided in Subparagraph 4.12(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CA WCD, as the case may be, accepting the assignment must pay to the WMA Tan

amount equal to the amount of money refunded by WMA T to Peoria. If the assignment to the Other

Cities or CAW CD and payment to the WMA T for the assigned entitlement to Leased Water is not

completed within ninety (90) days after the WMA T serves written notice that this Lease Agreement

by a final judgment has been deemed null and void, the Leased Water entitlement shall revert back

to the WMA T for disposition by the WMA T at its sole discretion, subject to the requirements of the

Act and the Quantification Agreement, including leasing the water entitlement in accordance with

the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 ApprovaL. Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent tö and ratify this Lease
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Agreement.

8.9 Counterparts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director

Westem Region Office
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006- 1 470

Regional Director
Bureau of Rec1amation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005
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(b) As to the WMA T:

Office ofthe Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941

Altematively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver, Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

A vondale City Attomey
Gust Rosenfeld P .L.e.
Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attomey
P.O. Box 4008 Mail Stop 602

Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive

Gilbert, AZ 85296
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Gilbei1 Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.e.
501 East Thomas Road
Phoenix, AZ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 8530l

Mesa City Manager
P.O. Box 1466
Mesa, A2 85211-1466

Mesa City Attomey
P.O. Box l466
Mesa, Arizona 85211-1466

Peoria City Manager
840 J West Monroe
Peoria, Arizona 85345

Peoria City Attomey
840 J West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attorney
200 W. Washington, Suite 1300
Phoenix, Arizona 85003- 1 611

Scottsdale City Manager
3939 North Drinkwater Blvd.
'Scottsdale, AZ 85251
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Scottsdale City Attorney
3939 North Drinkater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 5th Street

Ternpe,1\rizona 85281

Tempe City Attomey
21 E. 6th St., Suite 20 1

Tempe, Arizona 85281

Cd) 1\s to CAWCD:

Central Arizona Water Conservation District
23636 North 7th Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.11 Governing: Law. This Lease 1\greement shall be governed by and construed in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions ofthis Lease Agreement.

8.13 Severabilitv. If any provision or clause of this Lease 1\greement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

1\greement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.
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8.14 Construction and Effect. This Lease ii.~greement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party, The Paragraph and

Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the constrction of this Lease Agreement.

8.15 Successors and Assi01S, Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Part Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attomevs' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and
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expenses of suit, including, without limitation, court costs, attomeys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.

8.20 Remedies for Default on Matters other than Failure to Pav, The WMA T may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMAT shall

not be entitled to any other remedy as a result of such default. Actions to enforce the tenns and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNSS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)

(0002254.0001100379536 DOCX I)

34



FOR THE WHITE MOUNTAIN APACHE TRIBE

BY~
~~--. ./Attest~ . l

Dated: ¿; / - ¿( 7L- á( ¿Ç/ 3

Approved as to form:72~~\By:
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FOR THE UNITED STATES OF AMRICA

By:

Dated:

By:

Dated:

~~
Regional Directo
Lower Colorado Region
Bureau of Reclamation

SEP 11 2013

~~~irector
Western Region
Bureau of Indian Affairs

AUG Z 3 2013
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FOR THE CITY OF PEORI

By: :M£~
Mayor, City of Peoria

By: ~~,~/City Atey F=

(0002254.0001100379536.DOCX I)

37



Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned (HAssignor"), hereby transfers, assigns and conveys to the

("Assignee") _percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tenTS of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMAT's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perfomi such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carr out the intent and purpose of this Voluntary Assignent and

Assumption Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10,0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignment and Assumption i!;.greement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNSS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

lts

Approved as to fonn:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to fonn:

Its

The parties to this Voluntary Assignent and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit i O.L.L.lB of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L %) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the united States ("Lease Agreement"). This _ percent L %) equals _

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be

¡OOC2254.0001/00379536.DOCX I J

5



responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 ofthe Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignent and Assumption Agreement is effective. Nothing herein shall affect the

WMA 1's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Part, in order to carr out the intent and purpose ofthis Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing party in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignent and Assumption Agreement shall become

effective when it is signed by the paiiies hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNSS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

lts

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignent and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.1 0 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _, 2_
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EXHIDIT to.LtG

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF PHOENIX,
THE WHITE MOUNTAIN APACHE TRIBE, AND THE

UNITED STATES

1. PREAMBLE

ThiS. agreement providing for~ the lease of Central Arizona Project water ("Lease

Agreement"), made this 1+ day of Y lÐVer(b. 20i6-is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Phoenix, Arizona (hereinafter "Phoenix").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMAT

and Phoenix are entering into this Lease Agreement by which the WM T wil lease to Phoenix a

portion of the WMAT CAP Water in accordance with the WMAT CAP Water Delivery Contract

No. 08-XX-30- W0529. The Parties acknowledge that the consideration received by the WMA Tin

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

lll-29l, Title II, 124 Stat. 3064,3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The \VMA T CAP Water Delivery Contract, which authorizes the WMA T to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.c.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 3 l,

2 1 07, that CAP NLt\ Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not firmed with priority equivalent to CAP

M&l Priority Water unless the United States or the State have agreed to firm CAP NlA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2107 as

provided in Subparagraph 7.i 7.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NlA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.10 "CAP Repayment Contract" shall mean: (l) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered L4-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.1 1 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CIV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.12 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-tenn subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-tenn subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System,

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CAWCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3.19 "Phoenix" shall mean the City of Phoenix, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 1 00), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.21 "Enforceability Date" shall mean the date described in Section 309(d)(l) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-I

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CAWCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.L. 1 01-628 Title IV, 104 Stat. 4468, 4480.

3.24 "BVrD CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMA T for HVID CAP Water and CAP NIA M&I

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1. of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3 .1.1 of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMA T CAP Water that is leased

by the WMAT to Phoenix pursuant to this Lease Agreement.

3.27 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA WCD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Mesa, Peoria, Scottsdale and Tempe.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (l) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1,2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 1 0.1.1 G to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Depai1ment of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "T otal Water Lease Charge" shall mean the sum of the HVlD CAP Water and

CAP NIA M&I Equivalent Priority Water Lease Charge and the CAP N1A Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the tenn

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMA T' shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.c. § 476),

3.37 "WMA T CAP Water" shall mean CAP Water to which the WMA T is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

30- W0529 between the WMA T and the United States dated ~ t) v.evnbu I, ;;o.i~ copy of
,

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain lndian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhibit 2.81 to the Quantification Agrêement. The depiction of
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the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration ofthe mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMA.T hereby leases to Phoenix (1) Four Hundred Ninety

(490) acre-feet per year of its HVID CAP Water and (2) Three Thousand Fifteen (3,015) acre-feet

per year of its CAP NIA M&I Equivalent Priority Water and (3) Zero (0) acre-feet per year of its

CAP NlA Priority Water that is not finned under Section 7. 1 7 of the Quantification Agreement.

The Leased Water is subject to the terms and conditions of the WMA T CAP Watcr Delivery

Contract except as agreed to herein. Phoenix shall not be subject to amendments to the WMA T

CAP Delivery Contract subsequent to the execution of this Lease Agreement that adversely affect

this Lease Agreement unless Phoenix agrees to such amended terms in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirty (30)

days after the Enforceability Date and end one hundred (l 00) years thereafter. At the WMA T' s sole

discretion and with the approval of the Secretary, the WMAT may enter into a separate lease
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agreement with Phoenix for WMA T CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (100) years.

4.3 Phoenix's Consideration During Initial Term of Lease Agreement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Phoenix shall pay to the WMT a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP N1A M&I Equivalent Priority Water Lease Charge

and the CAP NlA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1. and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NIA M&I Equivalent Priority Water Lease Charge. The

HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WM T by Phoenix under this Lease Agreement for HVID CAP Water and CAP

NlA M&I Equivalent Priority Water. The HVID CAP and CAP NlA M&I Equivalent Priority

Water Lease Charge shall be determined by dividing the CPI-U most recently published and

available prior to the Enforceability Date by the CP1- U as published for the month of October, 2008

to determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the

HVID CAP Water and CAP NlA M&I Equivalent Priority Water base payment of Two Thousand

Five Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, as determined above, by Three Thousand Five Hundred Five (3,505)

acre-feet CAP") to determine the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease
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Charge.

4.3.1.2 CAP NIA Prioritv Water Lease Charge. The CAP NIA Priority Water Lease Charge

shall be the amount of money paid to WMA T by Phoenix under this Lease Agreement for CAP

NIA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The

CAP NIA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP

NIA Priority Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NIA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by Zero (0) AF to determine the CAP NIA Priority Water Lease Charge.

4.3.1.3. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NIA M&I Equivalent Priority Water leased is 1,000 AF per year; (2) the amount

of CAP NIA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is 1,000 AF per year; (3) the most recently published CPi-U

available prior to the Enforceability Date is 240.69; (4) the CPI-U for October 1, 2008 is

211.69; and (5) the HVlD CAP Water and CAP NIA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NIA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPI-U as of October 2008

Ratio equals (240.69 divided-by 211.69)

240.69

211.69

1.4
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Base payment for HVID CAP Water and
CAP NlA M&l Equivalent Priority Water $2,550.00

HVID CAP and CAP Nl M&I Equivalent Priority Water
Lease Rate (1.4 x $2,550.00) $2,907.00

HVID CAP and CAP NIA M&l Equivalent Priority Water Lease Charge
($2,907.00 x 1,000 AF) $2,907,000.00

Base payment for CAP NIA Priority Water (non-firmed) $2,074.00

CAP NlA Priority Water Lease Rate (1.4 x $2,074.00) $2,364.36

CAP NI Priority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the term begins, the Parties shall select a comparable index.

4.3.2 Phoenix may, at its election, pay the Total Water Lease Charge in full (without

interest) within thirty (30) days after the date that the term begins. In lieu of making such payment,

Phoenix may elect to make payment as follows:

4.3.2.1 An initial payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirty (30) days after the date that the term

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the term begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an annual rate determined as

follows: one percent (l %) over the net interest rate paid by the City of Phoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceabilty Date.

Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.
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An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System lmprovement Junior Lien Revenue Bonds, as of

the Enforceability Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1 % :: 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Phoenix would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 1/8:: $125,000)

plus interest on the unpaid balance of($I,OOO,OOO - $500,000:: $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of $125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 :: $250,000J in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 = $l40,000J. The fourth

and final annual installment would be in the principal amount of $125,000 plus

interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000) in the
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amount of ($125,000 x .06 = $7,500), for a total payment of ($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3 .2.1 without any prepayment

penalty, Phoenix may, at any time, elect to pay the remaining balance in full together with interest

on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Chanies and CAP Pumping Energv Charges. Phoenix shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same terms and conditions as are mandated by article 5.1 of Phoenix's CAP M&1 Water Service

Subcontract No. 07-XX-30-W0507, as amended, ("Phoenix's CAP M&l Water Service

Subcontract") except that Phoenix's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that Phoenix is entitled to receive

water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by Phoenix. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are described

as "OM&R Costs" in article 5.1 of Phoenix's CAP M&l Water Service Subcontract. Prior to the

date that the term of this Lease Agreement (as described in Subparagraph 4.2) begins, the WMA T

may use the WMA T CAP Water in accordance with the WMA T CAP Water Delivery Contract.

4.5 Other Chanies or Payments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Phoenix shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.
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4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMAT's Leased Water to Phoenix through the CAP System as further provided herein;

however, neither the United States nor the Operating Agency shall be obligated to make such

deliveries if, in the judgment of the Operating Agency or the Secretary, delivery or schedule of

deliveries to Phoenix would limit deliveries of CAP water to any CAP Contractor, including the

WMA T, or CAP Subcontractor to a degree greater than would direct deliveries to the WMA Tat

the CAPlSRP Interconnection Facility that connects the Hayden-Rhodes Aaueduct of the CAP

System to SRP's water delivery system, The United States or the Operating Agency shall deliver

the Leased Water to Phoenix in accordance with water delivery schedules provided by Phoenix

to the United States and the Operating Agency, and the Operating Agency shall inform the

WMA T of the amount of Leased Water delivered in the previous year. The water ordering

procedures contained in article 4.4 of Phoenix's CAP M&l Water Service Subcontract (or any

replacement subcontracts) shall apply to Phoenix's ordering of water under this Lease

Agreement. In no event shall the United States or the Operating Agency be required to deliver to

Phoenix under this Lease Agreement, in anyone month, a total amount of Leased Water greater

than eleven percent (11 %) of Phoenix's annual maximum entitlement under this Lease

Agreement; provided, however, that the United States or the Operating Agency may deliver a

greater percentage in any month if such increased delivery is compatible with the overall

delivery of CAP water to other CAP Contractors and CAP Subcontractors, as determined by the

United States and the Operating Agency if Phoenix agrees to accept such increased deliveries.
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4.6.1 Delivery of Water During Times of Shorta¡!:s. If a time of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (l) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMA T CAP Water Delivery Contract, Section 4 of Amendment NO.2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NIA M&I

Equivalent Priority Water available to Phoenix under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&I Priority Water is reduced in

that Year in accordance with Subparagraph 7.i 7 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7. 1 7 of the Quantification Agreement available to

Phoenix under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.12, any shortage of HVID

CAP Water leased from the WMA T and CAP NIA M&I Equivalent Priority Water leased from
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the WMA T shall be shared among the Leasing Cities (as that term is defined in Subparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21 %; Tempe, 7.81 %. Subject to Subparagraph 4.12, any shortage of

CAP NlA Priority Water leased from WMAT that is not firmed under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMA T according to the actual percentages leased, which initially

are: Avondale, 3,93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CAWCD, 15.35%. Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to firm any deliveries of WMAT CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2 1 07; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMA T CAP NlA Priority Water beyond December 3 l, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation, Phoenix may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of,

or otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Phoenix's water service area when Phoenix's water service area
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extends beyond the CAP Service Area.

4.8 Conditions Relating to Deliver\! and Use. Phoenix shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that tem1 is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Phoenix's CAP M&I Water Service Subcontract,

deliveries of Leased Water to Phoenix and its use by Phoenix shall be subject to the Conditions

Relating to Delivery and Use in article 4.3 of Phoenix's CAP M&I Water Service Subcontract.

During the term of this Lease Agreement, the following subarticles or articles of Phoenix's CAP

M&I Water Service Subcontract shall apply to Phoenix and to Phoenix's use of water under this

Lease Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9,5.3,5.4,5.5,6.4,6.6,6.9,

6.10, 6.11, and 6.l 3, Phoenix expressly approves and agrees to all the terms presently set out in the

CAP Repayment Contract, or as such terms may be hereafter amended, and agrees to be bound by

the actions to be taken and the determinations to be made under that CAP Repayment Contract, to

the extent not inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or fumish water treatment facilities to maintain or better the quality of water.

Phoenix waives its right to make a claim against the United States, the Operating Agency, the

¡0002254.0001/00379528.DOCX I)

17



WMA T, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.10 Points of Deliverv. The Leased Water to be delivered to Phoenix pursuant to the

provisions of this Lease Agreement shall be delivered at turnouts on the CAP System or such other

points that may be agreed upon by Phoenix, the United States and the Operating Agency.

4.11 WMA T' s Covenants. The WMA T agrees:

(A) To observe and perform all obligations imposed on the WMA T by the WMAT

CAP Water Delivery Contract which are not assumed by Phoenix so that Phoenix's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair

Phoenix's rights and duties hereunder;

(C) Not to alter or modify the terms of the WMAT CAP Water Delivery Contract in

such a way as to impair Phoenix's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Phocnix hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WM T under it.

4.12 Assignment ofInterest in Leased Water.

(A) General. Phoenix may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of
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the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4 .12(A) above, approval is hereby granted by the Secretary and the WMA T to

Phoenix, if Phoenix is not in default of its payment obligations to the WMA 1, to assign all or any

part of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities,

or to CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the

boundaries of their existing or future service areas. Before assigning any part of its interest in

Leased Water under this Lease Agreement, Phoenix shal1 offer such interest to al1 the Other Cities

in equal shares. In the event that any of the Other Cities elects not to take its share of Phoenix's

assignent, the water shall then be offered to all of the remaining Other Cities in equal shares until

the ful1 amount of the water is so assigned. lf CAP NlA M&I Equivalent Priority Water or HVID

CAP Water leased from the WMA T and available for assignment is declined by al1 of the Other

Cities, such interest may be assigned to CA WCD. If CAP NlA Priority Water that is not firmed

under Section 7.17 of the Quantification Agreement is being made available for assignment, then

CA WCD may participate in equal shares with the Other Cities. Such assignment shall be effective

only upon the execution by the assignor and the assignee of a Voluntary Assignent and

Assumption Agreement, the form of which is attched to this Lease Agreement as Exhibit 4.12

(Exhibit 10.1.1.1 A of the Quantification Agreement). A copy of such Voluntary Assignent and

Assumption Agreement shal1 be provided to the Operating Agency, the WMA T and the United

States.

(C) . Recovery of Costs Al1owed. Phoenix shall not assign al1 or any part of its
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interest in Leased Water hereunder for an amount in excess of that portion of the Total Water Lease

Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Phoenix's ability to recover actual future costs, if any, incuned by Phoenix

for the transporttion, treatment, and distribution ofthe assigned Leased Water.

4.13 Allocation and Repavment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 2 l, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Phoenix to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Phoenix's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Phoenix as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Phoenix and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Phoenix officers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due
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from Phoenix, which amount shall be the sum of all payments due the \i¡MP.~ T that should have

been paid, but were not paid ("Default Amount". The purpose of this Subparagraph is to put

Phoenix, the Other Cities and CA WCD on notice as to the time and cause of default. De minimis

mistakes in the Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If Phoenix fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMAT may terminate this Lease

Agreement. If the WMA T terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Phoenix's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Phoenix shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate of ten percent (10%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, Phoenix shall

provide written notice to the Other Cities and CAWCD declaring its intent whether it wil cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision.
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(B) Second Grace Period. In the event that Phoenix has not cured the default within

thirt (30) days following the Notice of Default, Phoenix, any of the Other Cities, CA WCD (for

CAP NlA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement

only) and/or any combination thereof may thereafter, but only within sixty (60) days following the

end of the First Grace Period ("Second Grace Period"), cure the default by tendering the Default

Amount to the WMA T together with interest on the Default Amount accrued at the annual rate of

ten percent (10%) calculated from the Due Date. Each of the Other Cities and CA WCD (for CAP

NlA Priority Water that is not firmed under Section 7.17 of the Quantification Agreement only) that

desires to succeed to the interest of Phoenix shall, within sixty (60) days of the Notice of Default,

give notice to the Other Cities, CA WCD (for CAP NlA Priority Water that is not firmed under

Section 7.17 of the Quantification Agreement only) and Phoenix that it will be a curing entity and

declare the maximum amount of water that it wil lease and succeed to the interest of Phoenix.

(C) Third Grace Period. If the Other Cities do not cure Phoenix's default for CAP

NlA M&I Equivalent Priority Water or HVID CAP Water by the end of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period").

Each curing entity shall succeed to the interest and obligation of Phoenix to the extent of its

contribution, and Phoenix and each curing entity shall execute an Assignment and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1.1.1 B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Phoenix shall be responsible for âny proportionate
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remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States. The

WMA T shall accept payment from such curing entity or entities in lieu of payment by Phoenix. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Phoenix in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

If Phoenix fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the fonn of which is attached

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Phoenix's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMA T and the \VMAT

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Phoenix, or Phoenix and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Phoenix has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assignment and Assumption Agreements(s) shall be self-executing without the need for Phoenix to
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sign an Assignment and Assumption Agreement, the form of which is attached hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Phoenix will be indebted to the WM T and the

WMA T will be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3%) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attomeys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full perfonnance of Phoenix's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERJV1INATION AND SURRENDER OF WATER

7.1 Voluntary Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.l2, Phoenix may terminate this Lease Agreement at any time

by submitting written notice to the WMA T of its decision to tenninate at least one year prior to

the date that it intends the Lease Agreement to be terminated, provided, however, Phoenix must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Phoenix has paid the WMA T at least one-fourth of the
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Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is inevocable except upon the WMA T" s agreement that Phoenix may

withdraw its notice. Phoenix shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Phoenix terminates this Lease Agreement, all sums

paid by Phoenix to the WMA T prior to the date of termination shall remain the property of the

WMAT and shall be non-refundable to Phoenix.

7.2 Voluntary Sunender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4.12, Phoenix may elect,

at any time during the term of this Lease Agreement to sunender its interest in any portion of the

Leased Water by providing written notice to the WMt\ T of its decision to sunender such interest

at least one year prior to the time that it intends to sunender its interest. However, Phoenix must

receive the written approval of the WMAT before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7.2 unless Phoenix has paid the

WMAT at least one-fouiih of the Total Water Lease Charge set forth in Subparagraph 4.3 of this

Lease Agreement. Such notice is irrevocable except upon the WIViA T" s agreement that Phoenix

may withdraw its notification. Phoenix shall continue to make all payments required of this

Lease Agreement during that one year period of time and shall not use any Leased Water that

wil be sunendered pursuant to this Subparagraph 7.2 beyond the day for which the last payment

is intended to pay, If Phoenix surrenders its interest in all or any portion ofthe Leased Water, all

sums paid by Phoenix to the WMA T forsÚch water prior to the date of surrender shall remain

(0002254.0001/00379528.DOCX /)

25



the property of the WMA T and shall be non-refundable to Phoenix. All portions of the Lease

Agreement shall remain in effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Phoenix, payment shall be in proportion to the amount of water retained by Phoenix,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement for the years remaining on the term of this

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Phoenix shall pay to the WMA T an amount equal to three percent (3 %) of the principal

payment for the portion of the Leased Water surrendered.

8. GENERAL PROVIS10NS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Parties to this Lease Agreement agree that the

WMA T and Phoenix may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. lf the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Phoenix's Assured Water

Supply if the term of this Lease is extended, the WMA T agrees to meet with Phoenix and discuss

the extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.
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8.4 Effective Date. This Lease Agreement shaH become effective upon the occurrence

of the last of the following events: (1) a date thirt (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Phoenix at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event Phoenix rejects this Lease Agreement pursuant to this Subparagraph 8.5, Phoenix shall have

no obligations under this Lease Agreement and Phoenix's entitlement shall be offered to the Other

Cities and CAWCD as provided in Subparagraph 4.l2(B) until that water is fully leased, provided,

however, the assignment of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the wrvlA T for disposition by the WMA T

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceabilitv of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMA T and Phoenix

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Inval idity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Phoenix's entitlement to Leased Water under this Lease
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Agreement is determined to be invalid by a final judgment entered over the opposition of Phoenix

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Phoenix that portion ofthe lease payment that the number of years remaining in the lease term at the

time of such determination bears to the total lease term. In the event this Lease Agreement becomes

null and void as contemplated by this Subparagraph 8.7, Phoenix's entitlement shall be offered to

the Other Cities and CA WCD as provided in Subparagraph 4.12(B) until that water is fully leased,

provided, however the assignment of the entitlement as provided in Subparagraph 4.l2(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CA WCD, as the case may be, accepting the assignment must pay to the WMA Tan

amount equal to the amount of money refunded by WMA T to Phoenix. If the assignent to the

Other Cities or CAW CD and payment to the WMA T for the assigned entitlement to Leased Water

is not completed within ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed null and void, the Leased Water entitlement shall

revert back to the WM T for disposition by the WMA T at its sole discretion, subject to the

requirements of the Act and the Quantification Agreement, including leasing the water entitlement

in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 ApprovaL. Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.
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8.9 Counteæarts. This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the officer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Westem Region Offce
Bureau oflndian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006-1470

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMAT:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150

Whiteriver, Arizona 85941
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Altematively, Íor Federal Express and UPS delivery:
Office of the Tribal Chaim1an
201 East Walnut Street
Whiteriver, Arizona 85941

Offce of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

A vondale City Attorney
Gust Rosenfeld P.L.e.

Attention: Andrew McGuire
1 E. Washington, Suite 1600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attomey
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbeit, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.e.
50J East Thomas Road
Phoenix, AZ 850J2
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Glendale City Manager
5850 West Glendale Ave,
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 852ll-l466

Mesa City Attomey
P.O. Box 1466
Mesa, Arizona 85211- 1 466

Peoria City Manager
8401 West Monroe
Peoria, Arizona 85345

Peoria City Attomey
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite l200
Phoenix, Arizona 85003

Phoenix City Attomey
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.

Scottsdale, AZ 85251

Scottsdale City Attorney
3939 North Drinkwater Blvd.

Scottsdale, Arizona 85251
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Tempe City Manager
31 East 5th Street

Tempe, Arizona 85281

Tempe City Attorney
2 1 E. 6th St., Suite 201
Tempe, Arizona 85281

(d) As to CAWCD:

Central Arizona Water Conservation District
23636 North 7in Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.1 1 Goveming Law. This Lease Agreement shall be governed by and constred in

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the terms or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.13 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and
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Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns, Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Partv Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Ne~lOtiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attornevs' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs. attomeys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pay, The WMA T may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WMAT shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions ofthis Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOWj
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FOR THE WHTE MOUNTAIN APACHE TRIBE

BY:~
Atest¿7~~(
Dated: tØl' b ~ /. ~ :37 7
Approved as to form:BY:~~1
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FOR THE UNITED STATES OF AMRICA

By: C2~~
Regional Director

Lower Colorado Region
Bureau of Reclamation

Dated: SEP 1 1 2013

By: á-~Regirctor
Western Region
Bureau of Indian Affairs

Dated: AUG 23 2013
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CITY OF PHOENIX

ATTEST:

C
City Clerk ~
APPROVED AS TO FORM:

d~Y~¿

CITY OF PHOENIX, ARIZONA, a municipal
corporation
DA VID CA V AZOS, City Manager

C/' ~
David Cavazos, City Ma

Dated:

37

~i..,in') ;.
- IJ ."-..

,1 \

l
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-
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1A ofthe Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _percent L%) ofthe following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"). This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntarv Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor1s Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA Ts rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carr out the intent and purpose of this Voluntary Assignent and

Assumption Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in thc Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.

j0002254.0001l00379528.DOCX /:

2



5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorn evs , Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,

attomeys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignent and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.1 0 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit IO.L.L.lB of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T") and the United States ("Lease Agreement"). This _ percent L %) equals _

acre- feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lcase Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.l of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignent and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Part, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counteroarts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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IN WITNSS WHEREOF the parties have executed this Assignent and Assumption

Agreement on the _ day of ,2_

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The pai1ies to this Assignent and Assumption Agreement certify that a copy of this Assignent
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_
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EXHIBIT 10.1.1H

LEASE AGREEMENT FOR CAP WATER AMONG THE CITY OF TEMPE,
THE WHTE MOUNTAI APACHE TRIBE, AND THE

UNITED STATES

l. PREAMBLE

This agreement providing for the lease of Central Arizona Project water ("Lease

Agreement"), made thisU day Of~ 201~ is among the United States of America

(hereinafter "United States"), the White Mountain Apache Tribe (hereinafter "WMA T") and the

City of Tempe, Arizona (hereinafter "Tempe").

2. RECITALS

2.1 The Parties to this Lease Agreement are also parties to the Quantification Agreement

as defined under Subparagraph 3.31 herein.

2.2 As partial consideration for entering into the Quantification Agreement, the WMA T

and Tempe are entering into this Lease Agreement by which the WMAT wil lease to Tempe a

portion of the WM T CAP Water in accordance with the WMA T CAP Water Delivery Contract

No. 08-XX-30-W0529. The Parties acknowledge that the consideration received by the WMA Tin

exchange for the Leased Water represents fair market value.

') .._.J The White Mountain Apache Tribe Water Rights Quantification Act of 20 i 0, P.L

111-291, Title II, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attched as Exhibit 2.2 to

the Quantification Agreement, confirms the Quantification Agreement and specifically authorizes

the WMA T to lease WMA T CAP Water.
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2.4 The WMA T CAP Water Delivery Contract, which authorizes the WMA T to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1.

3.0 DEFINITIONS

The following terms when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.c.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-term contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP Indian Priority Water" shall mean that CAP Water having an Indian

delivery priority under the CAP Repayment Contract.

3.5 "CAP M&I Priority Water" shall mean that CAP Water having a municipal and

industrial delivery priority under the CAP Repayment Contract.

3.6 "CAP NIA M&I Equivalent Priority Water" shall mean, through December 31,

2107, that CAP NlA Priority Water firmed with priority equivalent to CAP M&I Priority Water

as provided in Subparagraph 7.17 of the Quantification Agreement, and, after December 31,

2107, shall mean CAP NIA Priority Water that is not finned with priority equivalent to CAP

M&I Priority Water unless the United States or the State have agreed to firm CAP NlA Priority
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Water with priority equivalent to CAP M&I Priority Water beyond December 31, 2 1 07 as

provided in Subparagraph 7.17.3 of the Quantification Agreement.

3.7 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.8 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMA T for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1.2 of this

Lease Agreement.

3.9 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3.1.2 of this

Lease Agreement.

3.i 0 "CAP Repayment Contract" shall mean: (1) the contract between the United

States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered L4-06-W-245 (Amendment No. I), and dated

December l, 1988; and (2) any amendment to, or revision of, that contract.

3.11 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the United States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States. et al., and numbered

crv 95-625-TUC-WDB (EHC) and crv 95-J nO-PHX-EHC.

3. 1 2 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions Jhereof;thatma)z hereafter become part of the District.
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3.13 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in the

CAP Repayment Stipulation, with the United States and the Central Arizona Water Conservation

District for the delivery of water through the CAP System.

3.14 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.15 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden-Rhodes Aqueduct; (C) the Fannin-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.16 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3.17 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.18 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale, and Tempe.

3 .19 "Tempe" shall mean the City of Tempe, an Arizona Municipal Corporation, its

predecessors, successors and assigns.
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3.20 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 100), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3 .21 "Enforceability Date" shall mean the date described in Section 309( d)(1) of the

Act.

3.22 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use Water In The Gila River System and Source, W-I

(Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated),

3.23 "HVID CAP Water" shall mean that water that was acquired by the Secretary

through the permanent relinquishment of the Harquahala Valley Irrigation District CAP

Subcontract entitlement in accordance with Contract No. 3-07-30-W0290 among CAWCD,

Harquahala Valley Irrigation District and the United States, and converted to CAP Indian

Priority Water pursuant to the Fort McDowell Indian Community Water Rights Settlement Act

of 1990, P.1. 101-628 Title iV, 104 Stat. 4468, 4480.

3.24 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Charge"

shall be that amount of money paid to the WMAT for HV1D CAP Water and CAP NIA M&l

Equivalent Priority Water as calculated pursuant to Subparagraph 4.3.1.1 of this Lease

Agreement.

3.25 "HVID CAP Water and CAP NIA M&I Equivalent Priority Water Lease Rate" is

defined in Subparagraph 4.3.1.1 of this Lease Agreement.
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3.26 "Leased Water" shall mean that portion of the WMt\ T CAP Water that is leased

by the WMAT to Tempe pursuant to this Lease Agreement.

3.27 "OM&K' shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof.

3.28 "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CA W CD is the Operating Agency at the time of execution of this Lease Agreement.

3.29 "Other Cities" shall mean the municipalities of Avondale, Chandler, Gilbert,

Glendale, Mesa, Peoria, Phoenix, and Scottsdale.

3.30 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.31 "Quantification Agreement" shall mean: (l) the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November i, 2012;

and (2) any amendment or exhibit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.1.1 H to the Quantification Agreement.

3.32 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.33 "Subparagraph" shall mean a numbered subparagraph of this Lease Agreement.

3.34 "Total Water Lease Charge" shall mean the sum of the HVID CAP Water and

CAP NIA M&IEquivalent Priority Water Lease Charge and the CAP NIA Priority Water Lease
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Charge.

3.35 "United States" or "United States of America" in any given reference herein shall

mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.36 "White Mountain Apache Tribe" or "the WMA T" shall mean the White Mountain

Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984 (commonly

known as the "Indian Reorganization Act") (25 U.S.C. § 476).

3.37 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMA T CAP Water Delivery Contract.

3.38 "WMAT CAP Water Delivery Contract" shal~mean: (A) Contract No. 08-XX-

30- W0529 between the WMAT and the United States dated l I Ðv-embe,r ~I ~ copy of

which is attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that

contract.

3.39 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress:

(1) known on December 8, 2010, the date of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the n:l51jJ attached as Exhibit 2.81 to the Quantification Agreement. The depiction of

¡0002254.0001l00379526.DOCX I)

7



the Reservation on the map attached as Exhibit 2.81 to the Quantification Agreement shall not:

(l) be used to affect any dispute between the WMA T and the United States concerning the legal

boundary of the Reservation; or (2) constitute an admission by the WMA T with regard to any

dispute between the WMA T and the United States concerning the legal boundary of the

Reservation.

3.40 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used.

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4.0 LEASE OF WATER

4.1 Subject of Lease. The WMAT hereby leases to Tempe (l) Ninety-Five (95) acre-

feet per year of its HVlD CAP Water and (2) Five Hundred Eighty-Six (586) acre-feet per year of

its CAP NlA M&I Equivalent Priority Water and (3) One Thousand Eight Hundred (1,800) acre-

feet per year of its CAP NlA Priority Water that is not firmed under Section 7. I 7 of the

Quantification Agreement. The Leased Water is subject to the terms and conditions of the WMAT

CAP Water Delivery Contract except as agreed to herein. Tempe shall not be subject to

amendments to the WMA T CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless Tempe agrees to such amended terms

in writing.

4.2 Term of Lease Agreement. The term of this Lease Agreement shall begin thirt (30)

days after the Enforceability Date and end onebuhdted (100) years thereafter. At the WMA 1's sole
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discretion and with the approval of the Secretary, the WMA T may enter into a separate lease

agreement with Tempe for WMAT CAP Water upon such terms and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (l 00) years.

4.3 Tempe's Consideration During Initial Term of Lease A£leement.

4.3.1 Total Water Lease Charge. In consideration for the Leased Water during the term of

the Lease Agreement, Tempe shall pay to the WMA T a one-time Total Water Lease Charge which

is equal to the sum of the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge

and the CAP NlA Priority Water Lease Charge as hereafter determined under Subparagraphs

4.3.1.1 and 4.3.1.2 respectively:

4.3.1. HVID CAP and CAP NlA M&I Equivalent Prioritv Water Lease Charge. The

HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge shall be the amount of

money paid to WMA T by Tempe under this Lease Agreement for HVID CAP Water and CAP Nl

M&I Equivalent Priority Water. The HVID CAP and CAP NIA M&l Equivalent Priority Water

Lease Charge shall be determined by dividing the CP1-U most recently published and available

prior to the Enforceability Date by the CPI-U as published for the month of October, 2008 to

determine the ratio (hereafter "ratio"), then multiplying the ratio as determined above by the HVID

CAP Water and CAP NIA M&I Equivalent Priority Water base payment of Two Thousand Five

Hundred Fifty Dollars ($2,550) to determine the HVID CAP and CAP NlA M&I Equivalent

Priority Water Lease Rate, and then multiplying the HVID CAP and CAP NlA M&I Equivalent

Priority Water Le~å§e R.ate,asdetennined above, by Six Hundred Eighty-One (681) acre-feet ("AF')
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to determine the HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge.

4.3.1.2 CAP NlA Priority Water Lease Chanæ. The CAP NlA Priority Water Lease Charge

shall be the amount of money paid to WMAT by Tempe under this Lease Agreement for CAP NlA

Priority Water that is not firmed under Section 7.17 of the Quantification Agreement. The CAP

NlA Priority Water Lease Charge shall be determined by multiplying the ratio by the CAP NlA

PriOlity Water base payment of Two Thousand Seventy Four Dollars ($2,074) to determine the

CAP NlA Priority Water Lease Rate, and then multiplying the CAP NIA Priority Water Lease Rate,

as determined above, by One Thousand Eight Hundred (1,800) AF to determine the CAP NIA

Priority Water Lease Charge.

4.3.1.3. An example showing the manner II which the calculation required by this

Subparagraph 4.3,1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (1) the amount of HVID CAP Water

and CAP NlA M&l Equivalent Priority Water leased is L,OOO AF per year; (2) the amount

of CAP NlA Priority Water leased that is not firmed under Section 7.17 of the

Quantification Agreement is L,OOO AF per year; (3) the most recently published CPI-U

available prior to the Enforceability Date is 240.69; (4) the CPL-U for October 1, 2008 is

211.69; and (5) the HVID CAP Water and CAP NlA M&I Equivalent Priority Water base

payment is $2,550.00; and the CAP NlA Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPI-U as of October 2008

240.69

211.69
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Ratio equals (240.69 divÎded by 211.69) 1.4
Base payment for HVID CAP Water and
CAP NlA M&l EquÎvalent Priority Water $2,550.00

HVID CAP and CAP NlA M&I EquÎvalent Priority WaterLease Rate (1.4 x $2,550.00) $2,907.00
HVID CAP and CAP NlA M&I Equivalent Priority Water Lease Charge

($2,907.00 x 1 ,000 AF) $2,907,000.00
Base payment for CAP NlA Priority Water (non-firmed) $2,074.00

CAP NlA Priority Water Lease Rate (1.4 x $2,074.00) $2,364.36

CAP NlA PrÎority Water Lease Charge ($2,364.36 x 1,000 AF) $2,364,360.00

Total Water Lease Charge ($2,907,000.00 + $2,364,360.00) = $5,271,360.00

ln the event the CPI-U is discontinued or not otherwise available as of the month in which

the tenT begins, the Parties shall select a comparable index.

4.3.2 Tempe may, at its electÎon, pay the Total Water Lease Charge in full (without

interest) within thirt (30) days after the date that the term begins. In lÎeu of making such payment,

Tempe may elect to make payment as follows:

4.3.2.1 An ÎnitÎal payment of one-half (1/2) of the Total Water Lease Charge (as

determined pursuant to Subparagraph 4.3.1) within thirt (30) days after the date that the tenT

begins, with the remaining balance to be paid in four (4) annual payments, payable on the next four

(4) anniversary dates of the date that the tenT begins. Each such payment shall be one-eighth (1/8)

of the Total Water Lease Charge plus interest on the unpaid balance at an aimual rate determined as

follows: one percent (J %) over the net interest rate paid by the Çity~()fPhoenix on its most recently

issued Water System Improvement Junior Lien Revenue Bonds, as of the Enforceability Date.
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Interest accrued shall not be added to principal and shall not itself bear interest unless delinquent.

An example showing the manner in which the payment contemplated by this Subparagraph 4.3.2.1

shall be made is as follows:

Assume, solely for purposes of this example, that the Total Water Lease Charge

is $1,000,000 and the net interest rate paid by the City of Phoenix on its most

recently issued Water System lmprovement Junior Lien Revenue Bonds, as of

the Enforceabilty Date is five percent (5%). Under this example, the applicable

resulting interest rate would be six percent (6%) (5% + 1% = 6%) and payments

including interest under this Subparagraph 4.3.2.1 would be calculated as

follows: Tempe would make an initial payment of $500,000. The first annual

installment would be in the principal amount of ($1,000,000 x 1/8 = $125,000)

plus interest on the unpaid balance of($l,OOO,OOO - $500,000 = $500,000) in the

amount of ($500,000 x .06 = $30,000), for a total payment of ($125,000 +

$30,000 = $155,000). The second annual installment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$625,000 = $375,000) in the amount of ($375,000 x .06 = $22,500), for a total

payment of ($125,000 + $22,500 = $147,500). The third annual installment

would be in the principal amount of$125,000 plus interest on the unpaid balance

of ($1,000,000 - $750,000 = $250,000) in the amount of ($250,000 x .06 =

$15,000), for a total payment of ($125,000 + $15,000 == $140,000). The fourth

and final annual installment would be in the principal amount of $125,000 plus
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interest on the unpaid balance of ($1,000,000 - $875,000 = $125,000J in the

amount of($125,000 x .06 = $7,500), for a total payment of($125,000 + 7,500 =

$132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1 without any prepayment

penalty, Tempe may, at any time, elect to pay the remaining balance in full together with interest on

the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Chanæs and CAP Pumping Energv Charges. Tempe shall pay

all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the Leased

Water to the Operating Agency as mandated by Section 306 (a) (1) (A) (iii) of the Act and upon the

same tenTS and conditions as are mandated by article 5.1 of Tempe's CAP M&I Water Service

Subcontract No. 07-XX-30-W0506, as amended, ("Tempe's CAP M&I Water Service

Subcontract") except that Tempe's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earìier than the date that Tempe is entitled to receive water

under this Lease Agreement, but in no event unless and until the water is scheduled for delivery by

Tempe. CAP Fixed OM&R Charges and CAP Pumping Energy Charges are described as "OM&R

Costs" in article 5,l of Tempe's CAP M&I Water Service Subcontract. Prior to the date that the

teTI of this Lease Agreement (as described in Subparagraph 4.2) begins, the WMAT may use the

WMA T CAP Water in accordance with the WM T CAP Water Delivery Contract.

4.5 Other Charges or Pavments. Pursuant to Sections 306 (a)(8) and 306(e) of the Act,

neither the WMA T nor Tempe shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3, 4.4,
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and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

Wlv1A T' s Leased Water to Tempe through the CAP System as further provided herein; however,

neither the United States nor the Operating Agency shall be obligated to make such deliveries if.

in the judgment of the Operating Agency or the Secretary, delivery or schedule of deliveries to

Tempe would limit deliveries of CAP water to any CAP Contractor, including the WMAT, or

CAP Subcontractor to a degree greater than would direct deliveries to the WMA T at the

CAP/SRP Interconnection Facility that connects the Hayden-Rhodes Aqueduct of the CAP

System to SRP's water delivery system. The United States or the Operating Agency shall deliver

the Leased Water to Tempe in accordance with water delivery schedules provided by Tempe to

the United States and the Operating Agency, and the Operating Agency shall inform the WMA T

of the amount of Leased Water delivered in the previous year. The water ordering procedures

contained in article 4.4 of Tempe's CAP M&I Water Service Subcontract (or any replacement

subcontracts) shall apply to Tempe's ordering of water under this Lease Agreement. ln no event

shall the United States or the Operating Agency be required to deliver to Tempe under this Lease

Agreement, in anyone month, a total amount of Leased Water greater than eleven percent (1 1 %)

of Tempe's annual maximum entitlement under this Lease Agreement; provided, however, that

the United States or the Operating Agency may deliver a greater percentage in any month if such

increased delivery is compatible with the overall delivery of CAP water to other CAP

Contractors and CAP Subcontractors, as determined by the United States and the Operating

Agency if Tempe agrees to accept sUch increased deliveries.
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4.6.1 Delivery of Water During Times of Shortages. If a tÍme of shortage exists, as

described at Subparagraphs 7.16.1 and 7.16.2 of the Quantification Agreement (l) the amount of

Leased Water that is HVID CAP Water shall be reduced by the same percentage by which water

available for delivery as CAP Indian Priority Water is reduced in that Year as provided in

subsection 5.8 of the WMA T CAP Water Delivery Contract, Section 4 of Amendment No, 2 of the

CAP Repayment Contract dated November 30, 2007 and as further provided in Subparagraph

7.16.2 of the Quantification Agreement; (2) the amount of Leased Water that is CAP NlA M&l

Equivalent Priority Water available to Tempe under this Lease Agreement, if required to be

firmed under the Quantification Agreement or other future agreement, shall be reduced by the

same percentage by which water available for delivery as CAP M&l Priority Water is reduced in

that Year in accordance with Subparagraph 7.17 of the Quantification Agreement and as

provided in Section 4 of Amendment NO.2 of the CAP Repayment Contract dated November 30,

2007, and as provided in subsection 5.8 of the WMAT CAP Water Delivery Contract, and if not

required to be firmed under the Quantification Agreement or other future agreement, shall be

reduced as provided in (3) herein; and (3) the amount of Leased Water that is CAP NIA Priority

Water that is not firmed under Subparagraph 7.17 of the Quantification Agreement available to

Tempe under this Lease Agreement shall be reduced by the same percentage by which water

available for delivery as CAP NIA Priority Water is reduced in that year in accordance with

Subparagraph 7.16.1 of the Quantification Agreement and as provided in subsection 5.8 of the

WMAT CAP Water Delivery Contract. Subject to Subparagraph 4.l2, any shortage of HVlD

CAP Water leased from the WMA T andCAPNIA M&l Equivalent Priority Water leased from
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the WMA T shall be shared among the Leasing Cities (as that term is defined in Supparagraph

2.48 of the Quantification Agreement) according to the actual percentages leased, which initially

are: Avondale, 2.77%; Chandler, 14.47%; Gilbert, 13.31%; Glendale, 7.44%; Mesa, 9.93%;

Peoria, 4.06%; Phoenix, 40.21 %; Tempe, 7.81 %. Subject to Subparagraph 4.12, any shortage of

CAP NlA Priority Water leased from WMA T that is not finned under Section 7.17 of the

Quantification Agreement shall be shared among the Leasing Cities (as that term is defined in

Subparagraph 2.48 of the Quantification Agreement), CA WCD and any other entity leasing CAP

NIA Priority Water from the WMA T according to the actual percentages leased, which initially

are: Avondale, 3.93%; Chandler, 20.49%; Gilbert, 18.83%; Glendale, 10.53%; Mesa, 14.07%;

Peoria, 5.74%; Tempe, 11.06%; and CA WCD, 15.35%, Notwithstanding anything to the

contrary in this Subparagraph 4.6.1, the United States' and the State of Arizona's obligation to

provide water to finn any deliveries of WMA T CAP NIA Priority Water under this Lease

Agreement does not extend beyond December 31, 2107; provided, however, that neither the

United States nor the State of Arizona is prohibited by this Subparagraph 4.6.1 from providing

water to firm any deliveries of WMA T CAP NJA Priority Water beyond December 3 l, 2107, if,

subject to the enactment of any necessary additional authorizing legislation, either agrees to do

so in any future agreements.

4.7 Use of Leased Water Outside Reservation, Tempe may use or deliver Leased Water

for use outside the boundaries of the Reservation, but may not use, lease, transfer the use of, or

otherwise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Tempe's water service areå when Tempe's water service area
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extends beyond the CAP Service Area.

4.8 Conditions Relating: to Delivery and Use, Tempe shall have the right to use Leased

Water for any purpose that is consistent with Arizona law and not expressly prohibited by this Lease

Agreement, including exchanges of the Leased Water for other types of water, and groundwater

recharge as that tenn is defined in the CAP Repayment Contract. Except to the extent that this

Lease Agreement conflicts with the terms of Tempe's CAP M&l Water Service Subcontract,

deliveries of Leased Water to Tempe and its use by Tempe shal1 be subject to the Conditions

Relating to Delivery and Use in article 4.3 of Tempe's CAP M&l Water Service Subcontract.

During the tenn of this Lease Agreement, the fol1owing subarticles or articles of Tempe's CAP

M&I Water Service Subcontract shall apply to Tempe and to Tempe's use of water under this Lease

Agreement: subarticles 4.5(c), 4.5(d), and 5.2(d); articles 4.6, 4.9, 5.3,.5.4,5.5,6.4,6.6,6.9,6.10,

6.11, and 6.13. Tempe expressly approves and agrees to all the terms presently set out in the CAP

Repayment Contract, or as such terms may be hereafter amended, and agrees to be bound by the

actions to be taken and the determinations to be made under that CAP Repayment Contract, to the

extent not inconsistent with the express provisions of this Lease Agreement.

4.9 Quality of Water. The OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determined by the Secretary. The United States, the

WMA T, and the Operating Agency make no warranty as to the quality of water and are under no

obligation to construct or furnish water treatment facilities to maintain or better the quality of water.

Tempe waives its right to make a claim against the United States, the Operating Agency, the
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WMAT, other lessee(s), or CAP Subcontractor(s) because of changes in water quality caused by the

commingling of Leased Water with other water.

4.JO Points of Deliverv. The Leased Water to be delivered to Tempe pursuant to the

provisions of this Lease Agreement shall be delivered at tum outs on the CAP System or such other

points that may be agreed upon by Tempe, the United States and the Operating Agency.

4.1 J WMAT's Covenants, The WMAT agrees:

(A) To observe and perform all obligations imposed on the WMAT by the WMAT

CAP Water Delivery Contract which are not assumed by Tempe so that Tempe's rights and duties

are not in any way impaired;

(B) Not to execute any other lease of the WMA T Water, that would impair Tempe's

rights and duties hereunder;

(C) Not to alter or modify the terms of the WMA T CAP Water Delivery Contract in

such a way as to impair Tempe's rights hereunder or exercise any right or action permitted by the

WMA T CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

Tempe hereunder; and

(D) Not to terminate or cancel the WMA T CAP Water Delivery Contract or transfer,

conveyor permit a transfer or conveyance of such contract so as to cause a termination of,

interference with, or modification of the rights and obligations of the WM T under it.

4.12 AssiQIment oflnterest in Leased Water.

(A) General. Tempe may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any part of the Leased Water without the written approval of
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the WMA T and the Secretary.

(B) Assignment to the Cities and CA WCD. Notwithstanding the prohibition of

Subparagraph 4.12(A) above, approval is hereby granted by the Secretary and the WMA T to

Tempe, if Tempe is not in default of its payment obligations to the WMAT, to assign all or any part

of its interest in Leased Water under this Lease Agreement to one or more of the Other Cities, or to

CA WCD, as provided in this Subparagraph, or to their successor(s) in interest within the boundaries

of their existing or future service areas. Before assigning any part of its interest in Leased Water

under this Lease Agreement, Tempe shall offer such interest to all the Other Cities in equal shares.

In the event that any of the Other Cities elects not to take its share of Tempe's assignment, the water

shall then be offered to all of the remaining Other Cities in equal shares until the full amount of the

water is so assigned. If CAP NIA M&I Equivalent Priority Water or BYID CAP Water leased from

the WMA T and available for assignment is declined by all of the Other Cities, such interest may be

assigned to CAW CD. If CAP NlA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement is being made available for assignent, then CA WCD may participate in

equal shares with the Other Cities. Such assignent shall be effective only upon the execution by

the assignor and the assignee of a Voluntary Assignment and Assumption Agreement, the form of

which is attached to this Lease Agreement as Exhibit 4.12 (Exhibit 10.1.1.A of the Quantification

Agreement). A copy of such Voluntary Assignment and Assumption Agreement shall be provided

to the Operating Agency, the WMA T and the United States.

(C) Recovery of Costs Allowed, Tempe shall not assign all or any part of its

interest in Leased Water hereunder for an amount in excess of that p0l1ion of the Total Water Lease
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Charge that is attributable to the portion of the Leased Water that is assigned. Nothing in this Lease

Agreement shall affect Tempe's ability to recover actual future costs, if any, incun-ed by Tempe for

the transporttion, treatment, and distribution of the assigned Leased Water.

4.13 Allocation and Repavment of CAP Costs. Pursuant to Section 305( d) of the Act,

for the purposes of determining the allocation and repayment of costs of any stage of the CAP

constructed after November 2l, 2007, the costs associated with the delivery of Leased Water

shall be nonreimbursable and shall be excluded from the repayment obligation of CA WCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. ilntentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by Tempe to pay the consideration specified in

Subparagraph 4.3 for the Leased Water within thirt (30) days after any such payments become due

shall constitute a default of Tempe's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by Tempe as defined in Subparagraph

6.1 above, the WMA T shall provide written notice ("Notice of Default") to Tempe and

contemporaneously, shall send copies of such notice to the Other Cities and CA WCD specifying the

default and demanding that the default be cured within ninety (90) days of the notice. Notice shall

be given in the manner and to the Tempe officers specified in Subparagraph 8.10 of this Lease

Agreement. The Notice of Default shall specifically describe the default and state the amount due

from Tempe, which amount shall be the sum of all payments due the WMAT that should have been

¡0002254.000Jl00379526.DOCX f:

20



paid, but were not paid ("Default i\mount"), The purpose of this Subparagraph is to put Tempe, the

Other Cities and CA WCD on notice as to the time and cause of default. De minimis mistakes in the

Notice of Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pav. If Tempe fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Other Cities or CA WCD cures the non-

payment default pursuant to Subparagraph 6.4(B), the WMA T may terminate this Lease

Agreement. If the WMAT terminates this Lease Agreement for non-payment of the Total Water

Lease Charge required by Subparagraph 4.3, the WMA T shall be entitled to judgment as provided

at Subparagraph 6.4(D), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for Tempe's Non-pavment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thirty (30) days following the Notice of

Default ("First Grace Period"), Tempe shall have the exclusive right to cure any such default by

tendering the Default Amount to the WMA T together with interest on the Default Amount accrued

at the annual rate of ten percent (l 0%) calculated from the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default. Tempe shall

provide written notice to the Other Cities and CA WCD declaring its intent whether it will cure the

default, provided that all payments becoming due during the First Grace Period shall be

automatically added to and become a part of the Default Amount and interest thereupon shall accrue

in accordance with this provision,
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(B) Second Grace Period. In the event that Tempe has not cured the default within

thirty (30) days following the Notice of Default, Tempe, any of the Other Cities, CA WCD (for CAP

NIA Priority Water that is not firmed under Section 7.1 7 of the Quantification Agreement only)

and/or any combination thereof, may thereafter, but only within sixty (60) days following the end of

the First Gracc Period ("Second Grace Period"), cure the default by tendering the Default Amount

to the WMA T together with interest on the Default Amount accrued at the annual rate of ten percent

(10%) calculated from the Due Date. Each of the Other Cities and CAWCD (for CAP NIA Priority

Water that is not firmed under Section 7.17 of the Quantification Agreement only) that desires to

succeed to the interest of Tempe shall, within sixty (60) days of the Notice of Default, give notice to

the Other Cities, CA WCD (for CAP NIA Priority Water that is not firmed under Section 7.17 of the

Quantification Agreement only) and Tempe that it will be a curing entity and declare the maximum

amount of water that it wil lease and succeed to the interest of Tempe.

(C) Third Grace Period. If the Other Cities do not cure Tempe's default for CAP

NIA M&I Equivalent Priority Water or HVID CAP Water by the cnd of the Second Grace Period,

then CA WCD may then cure the default by tendering any remaining portion of the Default Amount

within fifteen (15) days after the end of the Second Grace Period ("Third Grace Period"),

Each curing entity shall succeed to the interest and obligation of Tempe to the extent of its

contribution, and Tempe and each curing entity shall execute an Assignent and Assumption

Agreement in the form attached hereto as Exhibit 6.4 (Exhibit 10.1.1.1B of the Quantification

Agreement) whereby the curing entity or entities agree to be bound by the terms of this Lease

Agreement to the extent of its/their contribution. Tempe shall be responsible for any proportionate

(0002254.000 1 100379526.DOCX I j

22



remainder of any Default amount not cured by the Other Cities or CA WCD pursuant to

Subparagraphs 6.4(B) and (C). A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the WMA T and the United States, The

WMAT shall accept payment from such curing entity or entities in lieu of payment by Tempe. If

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest of Tempe in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

lf Tempe fails to cure its default within the time-period set forth in Subparagraphs 6.4(B)

and (C) it shall execute an Assignment and Assumption Agreement, the form of which is attched

hereto as Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured

by the end of the Third Grace Period, Tempe's right to Leased Water that has not been assigned

pursuant to Subparagraphs 6.4(B) and (C) shall be forfeited back to the WMAT and the WMAT

shall be entitled to the remedy described in Subparagraph 6.4(D) of this Lease Agreement pro rata

for that portion that has not been cured as provided for herein. If Tempe, or Tempe and any

combination of the Other Cities, and CA WCD have arranged to cure the default and the curing

entities have signed all necessary Assignment and Assumption Agreements, but Tempe has either

failed or refused to sign such agreement(s) before the end of the Third Grace Period, the

Assigmnent and Assumption Agreements(s) shall be self-executing without the need for Tempe to
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sign an Assignment and Assumption Agreement, the form of which is attched hereto as Exhibit

6.4. A cure effected pursuant to this Subparagraph shall constitute full performance of such default

payment obligation to the extent of the amount of Leased Water assigned and assumed.

(D) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A), (B) and (C) hereof, Tempe will be indebted to the WMAT and the

WMA T wil be entitled to judgment for the Default Amount plus an amount equal to three percent

(3%) of the balance of the Total Water Lease Charge not yet due and payable, together with interest

on the three percent (3 %) of the balance of the Total Water Lease Charge not yet due and payable,

from the time of default until judgment is obtained, and such costs and reasonable attomeys fees as

the WMA T incurs after the due date for obtaining and collecting judgment for the unpaid amounts

as a result of such default. The balance of such amount shall continue to accrue interest at the rate

of ten percent (10%) per annum until paid in fulL. Payment of this amount plus such accrued

interest as provided in this Subparagraph shall constitute full performance of Tempe's obligations

under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMINA TI ON AND SURRNDER OF WATER

7.1 Voluntarv Termination of this Lease. After offering to assign the Leased Water in

accordance with Subparagraph 4.12, Tempe may terminate this Lease Agreement at any time by

submitting vvritten notice to the WMA T of its decision to terminate at least one year prior to the

date that it intends the Lease Agreement to be terminated, provided, however, Tempe must

receive the written approval of the WMA T before it may terminate this Lease Agreement

pursuant to this Subparagraph 7.1 unless Tempe has paid the WMA T at least one-fourth of the
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Total Water Lease Charge (plus any interest due) set forth in Subparagraph 4.3 of this Lease

Agreement. Such notice is irrevocable except upon the WMAT's agreement that Tempe may

withdraw its notice. Tempe shall continue to make all payments required by this Lease

Agreement during that one-year period and shall not use any Leased Water beyond the day for

which the last payment is intended to pay. If Tempe terminates this Lease Agreement, all sums

paid by Tempe to the WMAT prior to the date of termination shall remain the property of the

WMA T and shall be non-refundable to Tempe.

7.2 Voluntarv Sun'ender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water in accordance with Subparagraph 4. J 2, Tempe may elect, at

any time during the term of this Lease Agreement to surrender its interest in any portion of the

Leased Water by providing written notice to the WMA T of its decision to surrender such interest

at least one year prior to the time that it intends to surrender its interest. However, Tempe must

receive the written approval of the WMA T before it may surrender any portion of its interest

under this Lease Agreement pursuant to this Subparagraph 7,2 unless Tempe has paid the

WMAT at least one-fourth of the Total Water Lease Charge set forth in Subparagraph 4.3 of this

Lease Agreement. Such notice is irrevocable except upon the WMAT's agreement that Tempe

may withdraw its notification. Tempe shall continue to make all payments required of this Lease

Agreement during that one year period of time and shall not use any Leased Water that wil be

surrendered pursuant to this Subparagraph 7,2 beyond the day for which the last payment is

intended to pay. If Tempe surrenders its interest in all or any portion of the Leased Water, all

sums paid by Tempe to the WMA T for such water prior to thedate of surrender shall remain the
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property of the WMA T and shall be non-refundable to Tempe. All portions of the Lease

Agreement shall remall 11 effect for all the portions of the Leased Water that are not

surrendered. To the extent that the retained portion of the Leased Water has not already been

paid for by Tempe, payment shall be in proportion to the amount of water retained by Tempe,

charged at the per acre-foot charge, including applicable interest, for Leased Water as calculated

pursuant to Subparagraph 4.3 of this Lease Agreement forthe years remaining on the term ofthis

Lease Agreement. At the time of the surrender of Leased Water pursuant to this Subparagraph

7.2, Tempe shall pay to the WlVLA T an amount equal to three percent (3%) of the principal

payment for the portion of the Leased Water surrendered.

8. GE1\ìERA PROVIS10NS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Reneizotiation. The Parties to this Lease Agreement agree that the

WMA T and Tempe may renegotiate this Lease Agreement at any time during its term, as provided

in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 Lease Agreement Extension. lf the ADWR has adopted a final rule or substantive

policy statement that enables the Lease Water to be counted as part of Tempe's Assured Water

Supply if the term of this Lease is extended, the WMAT agrees to meet with Tempe and discuss the

extension of the term of the Lease Agreement within the time-frame required by the applicable

ADWR rule or substantive policy statement.
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8.4 Effective Date. This Lease Agreement shall become effective upon the occurrence

of the last of the following events: (1) a date thirty (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thirty (30) days after the Enforceability Date

Tempe at its option may, upon written notice to the WMAT, reject this Lease Agreement. In the

event Tempe rejects this Lease Agreement pursuant to this Subparagraph 8.5, Tempe shall have no

obligations under this Lease Agreement and Tempe's entitlement shall be offered to the Other Cities

and CA WCD as provided in Subparagraph 4.l2(B) until that water is fully leased, provided,

however, the assignent of the entitlement as provided in Subparagraph 4.l2(B) must be completed

no later than ninety (90) days after the date of the Rejection Notice. If the assignment of the

entitlement to Leased Water is not completed within ninety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMA T for disposition by the WMA T

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceabilitv of Lease Agreement. Upon the occurrence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMAT and Tempe

notwithstanding the performance or non-performance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.

8.7 Invalidity of Lease Agreement. If, as a result of any acts or omissions by a person or

entity not a Party to this Lease Agreement, Tempe's entitlement to Leased Water under this Lease

¡0002254.000J/00379526.DOCX I:

27



Agreement is determined to be invalid by a final judgment entered over the opposition of Tempe

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

Tempe that portion of the lease payment that the number of years remaining in the lease term at the

time of such determination bears to the total lease term. In the event this Lease Agreement becomes

null and void as contemplated by this Subparagraph 8.7, Tempe's entitlement shall be offered to the

Other Cities and CA WCD as provided in Subparagraph 4.l2(B) until that water is fully leased,

provided, however the assignent of the entitlement as provided in Subparagraph 4.12(B) must be

completed no later than ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed to be null and void; and further provided, that the

Other Cities or CAWCD, as the case may be, accepting the assignment must pay to the WMA Tan

amount equal to the amount of money refunded by WMA T to Tempe. If the assignent to the

Other Cities or CAW CD and payment to the WMA T for the assigned entitlement to Leased Water

is not completed within ninety (90) days after the WMA T serves written notice that this Lease

Agreement by a final judgment has been deemed null and void, the Leased Water entitlement shall

revert back to the WMA T for disposition by the WMA T at its sole discretion, subject to the

requirements of the Act and the Quantification Agreement, including leasing the water entitlement

in accordance with the provisions of Paragraph 9.0 of the Quantification Agreement.

8.8 Approval. Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lease

Agreement.
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8.9 Counterparts, This Lease Agreement may be executed in multiple counterparts,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the offcer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as follows (or addressed

to such other address as the Part to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:

The Secretary of the Interior
Department of the Interior

1849 C Street, N.W.
Washington, D.C. 20240

Regional Director

Westem Region Offce
Bureau of Indian Affairs
2600 N. Central Avenue, 4th Floor
Phoenix, Arizona 89006- 1 470

Regional Director

Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMAT:

Office of the Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Arizona 85941
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Altematively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 East Walnut Street
Whiteriver. Arizona 85941

Office of the Tribal Attorney
White Mountain Apache Tribe
P.O. Box 2110
Whiteriver, AZ 85941

(c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attomey
Gust Rosenfeld P .L.C.
Attention: Andrew McGuire
1 E. Washington, Suite l600
Phoenix, AZ 85004-2553

Chandler City Manager
P.O. Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, AZ 85296

Gilbert Town Attorney
Curtis, Goodwin, Sullivan,

Udall and Schwab P.L.e.
501 East Thomas Road
Phoenix, AZ 85012
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Glendale City Manager
5850 West Glendale Ave.
Glendale, AZ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, AZ 85211-1466

Mesa City Attorney
P.O. Box 1466
Mesa, Arizona 85211-1466

Peoria City Manager
840 1 West Monroe
Peoria, Arizona 85345

Peoria City Attorney
8401 West Monroe
Peoria, Arizona 85345-6560

Phoenix City Manager
200 West Washington, Suite 1200
Phoenix, Arizona 85003

Phoenix City Attomey
200 W. Washington, Suite 1300
Phoenix, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinkwater Blvd.
Scottsdale, AZ 85251

Scottsdale City Attorney
3939 North Drinkwater Blvd.
Scottsdale, Arizona 85251

¡0002254.0001/00379526.DOCX I J

31



Tempe City Manager
31 East 5th Street
Tempe, Arizona 8528l

Tempe City Attomey
21 E. 6th St., Suite 201
Tempe, Arizona 85281

Cd) As to CAWCD:

Central Arizona Water Conservation District
23636 North 7th Street
Phoenix, Arizona 85024-3801
Attn: General Manager

8.1 1 Goveming Law. This Lease Agreement shall be govemed by and construed In

accordance with applicable Arizona and federal law.

8.12 Waiver. No waiver of any breach of any of the tenns or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other terms or

conditions of this Lease Agreement.

8.1 3 Severability. If any provision or clause of this Lease Agreement or application

thereof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the other provisions, clauses or applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Party of its material benefits under this Lease Agreement.

8.1 4 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and
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Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assi£ls, Each of the terms and conditions of this Lease Agreement

shall be binding on and inure to the benefit of the Parties and their successors and assigns.

8.16 Benefits of Lease A!:eement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Third Partv Beneficiaries. With the exception of the Other Cities and CA WCD,

which shall be third part beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7,

there shall be no third part beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no information exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Party

hereto in any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.19 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Party in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, court costs, attorneys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pay. The WMÁ T may

enforce by the remedy of specific performance any City obligation, other than an obligation to pay

which is addressed in Subparagraphs 6.3 and 6.4(D) of this Lease Agreement. The WM T shall

not be entitled to any other remedy as a result of such default. Actions to enforce the terms and

conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19.

IN WITNSS WHEREOF the Parties have executed this Lease Agreement on the date

written above.

(SIGNATURE PAGES FOLLOW)
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FOR THE WHTE MOUNTAIN APACHE TRIBE

BY~
Atte~~
Dated: (tr Ie -¥/iC:Y3( ;
Approved as to form:~.) I~ \By: ;L~-ÚLdiú
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FOR Th~ UNITED STATES OF A.MERICA

By: ~¿L~Regional Director
Lower Colorado Region
Bureau of Reclamation

Dated: SEP 11 2013

By: ~~
Regional Director
Western Region
Bureau of Indian Affairs

Dated: AUG 23 2013
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FOR THE CITY OF TEMPE

By: !tøt N- -Æ
Mayor, City of Tempe

Dated: January 10, 2013

Attest ~_I~
City Clerk

Approved as to form:By c~~,~
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit 1 O.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED 'VATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"), This _ percent
L %) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignent and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's
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percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA Ts rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignent and Assumption

Agreement.

3. Other Acts. Each Party wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. lf the

Assignee is a party to a pre-existing Lease Agreement with the \V1v1A T pursuant to Paragraph 10.0.

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntary Assignent and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorn evs , Fees. In the event of litigation between the parties to enforce this

Voluntary Assignent and Assumption Agreement, the prevailing party in any such action shall be

entitled to rccover reasonable costs and expenses of suit, including, but not limited to, court costs,

attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntary Assignent and Assumption Agreement shall

become effective when it is signed by the parties hereto.
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IN WITNESS WHEREOF the parries have executed this Voluntary Assignment and

Assumption Agreement on the _ day of , 2

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignent and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.1 0 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _,2_
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Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.i.i.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR V ALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L %) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _ percent L %) equals_

acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignent and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be
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responsible to the WMA T for the Assignee's share of the Defauìt Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.l of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WM Ts rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Party will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carr out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of An" Pre-Existing Lease Agreement. If the

Assignee is a part to a pre-existing Lease Agreement with the WMT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.
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5. Counterparts. This Assignent and Assumption Âgreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attomeys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assignment and Assumption Âgreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.
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LN WITN'ESS WIi'EREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of , 2

(Assignor)

By
Its

Dated:

Attest:
Its

Approved as to form:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to form:
Its

The parties to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _' 2_

¡0002254000l/003ï952G.DOCX! )
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Exhibit 4.12 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1A of the Qüantificatiûn Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSlDERA TION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _ percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMA T") and the United States ("Lease Agreement"). This percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limitations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns,

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof. Assignor shall and hereby does agree to continue to

be responsible and indemnify Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.



Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothing herein shall affect the WMA T's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement.

3. Other Acts. Each Part will, whenever and as often as it shall be requested so to do

by the other, perfonn such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph i 0.0,

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provideà for herein.

5. Counterparts. This Voluntary Assignment and Assumption Agreement may be

executed in one or more counterparts, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing party in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limited to, court costs,



attorneys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States,

7. Effective Date. This Voluntary Assignment and Assumption Agreement shall

become effective when it is signed by the parties hereto.



IN WITNESS WHEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,20

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to fonn:

Its

The parties to this Voluntary Assignment and Assumption Agreement certify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4. l2 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the
United States and the Operating Agency on _' 2_



BIBI' 10.1.1.1



Exhibit 6.4 of the Lease Agreement
(Form of which is Exhibit lO.1.1.1B ofthe Quantification Agreement)

ASSIGNMENT AN ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

percent L%) of the following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMA T') and the United States ("Lease Agreement"). This _ percent L %) equals_
acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 ofthe Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the terms of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise from and after the date hereof, except that Assignee agrees to pay and be



responsible to the WMA T for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hereby does agree to continue to be responsible and

indemnity Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion of the Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignment and Assumption Agreement is effective. Nothing herein shall affect the

WMA T's rights as against the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Part will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Party, in order to carry out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a party to a pre-existing Lease Agreement with the WMA T pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without further

action, to include the additional rights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

herein.



5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterparts, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attorneys' Fees. In the event of litigation between the parties to enforce this

Assignment and Assumption Agreement, the prevailing part in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not limited to, court costs, attorneys'

fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the United

States,

7. Effective Date. This Assignment and Assumption Agreement shall become

effective when it is signed by the parties hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "self execution", and the Assignee's payment of its share of the

Default Amount.



IN WITNESS WHEREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of , 20

(Assignor)

By
lts

Dated:

Attest:
Its

Approved as to fom1:

Its

(Assignee)

By
Its

Dated:

Attest:
Its

Approved as to fonn:
Its

The pai1ies to this Assignment and Assumption Agreement certify that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8.10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating
Agency on _,2_
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EXHIBIT 10.2.1

LEASE AGREEMENT FOR CAP WATER AMONG
THE CENTRA ARIZONA WATER CONSERVATION DISTRICT,

THE WHITE MOUNTAIN APACHE TRIE, AN THE
UNITED STATES

1, PREAMLE

This agreement provluiig for the lease of Central Arizona Project water ("Lease

Agreement"), made thiS~ day ofMOV.Qb.er: 201'3is among the United States of America

(hereinafter "United States"), the Whte Mountain Apache Tribe (hereinafter "WMAT") and the

Central Arizona Water Conservation District (hereinafter "CAWCD") a multi-county water

conservation district organied under the laws of Arizona.

2. RECITALS

2.1 The Paries to this Lease Agreement are also Paries to the Quantification

Agreement as defiied under Subparagraph 3.23 herein.

2.2 As parial consideration for entering into the Quantification Agreement, the WM T

and CA WCD are entering into this Lease Agreement by which the WMT will lease to CAWCD a

portion of the WMAT's CAP Water in accordance with the WMT CAP Water Delivery Contract

NO.08-XX-30-W0529. The paries acknowledge that the consideration received by the WMT in

exchange for the Leased Water represents fair market value.

2.3 The White Mountain Apache Tribe Water Rights Quantification Act of 2010, P.L.

11 1 -291, Title II, 124 Stat. 3064, 3073 (2010) ("Act"), a copy of which is attached as Exhibit 2.2 to

the Quantification Agreement, confimis the Quantifcation Agreement and specifically authorizes



the WM T to lease \X/MAT CAP Water.

2.4 The WMT CAP Water Delivery Contract, which authorizes the WMAT to enter

into this Lease Agreement, is attached to the Quantification Agreement as Exhibit 7.1,

3.0 DEFINITIONS

The following term when capitalized shall have the following meaning:

3.1 "CAP" or "Central Arizona Project" shall mean the reclamation project

authorized and constructed by the United States in accordance with Title II of the Colorado

River Basin Project Act (43 U.S.c.§§ 1521 et seq.).

3.2 "CAP Contract" shall mean a long-teim contract, as that term is used in the CAP

Repayment Stipulation, for delivery of CAP Water.

3.3 "CAP Contractor" shall mean an individual or entity that has entered into a long-

term contract, as that term is used in the CAP Repayment Stipulation, with the United States for

delivery of water through the CAP System.

3.4 "CAP NIA Priority Water" shall mean that water deliverable under a CAP

Contract or CAP Subcontract providing for the delivery of non-Indian agricultural priority water.

3.5 "CAP NIA Priority Water Lease Charge" shall be that amount of money paid to

the WMAT for CAP NIA Priority Water as calculated pursuant to Subparagraph 4.3.1 of this

Lease Agreement.

3.6 "CAP NIA Priority Water Lease Rate" is defined in Subparagraph 4.3,1 of this

Lease Agreement.

3.7 "CAP Repayment Contract" shall mean: (1) the contract between the United
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States and the Central Arizona Water Conservation District for Delivery of Water and

Repayment of Costs of the CAP, numbered L4-06-W-245 (Amendment No.1), and dated

December 1, 1988; and (2) any amendment to, or revision of, that contract.

3.8 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the

Stipulation for Judgment (including any exhibits to those documents) entered on November 21,

2007, in the UnIted States District Court for the District of Arizona in the consolidated civil

action styled Central Arizona Water Conservation District v. United States, et al., and numbered

CiV 95-625-TUC-WDB (EHC) and CIV 95-1720-PHX-EHC.

3.9 "CAP Service Area" or "District" shall mean the area included within the Central

Arizona Water Conservation District, consisting of Maricopa, Pinal and Pima Counties, as well

as any other counties, or portions thereof, that may hereafter become part of the District.

3.10 "CAP Subcontract" shall mean a long-term subcontract, as that term is used in

the CAP Repayment Stipulation, with the United States and the Central Arizona Water

Conservation District for the delivery of water through the CAP System.

3.11 "CAP Subcontractor" shall mean an individual or entity that has entered into a

long-term subcontract, as that term is used in the CAP Repayment Stipulation, with the United

States and the Central Arizona Water Conservation District for the delivery of water through the

CAP System.

3.12 "CAP System" shall mean: (A) the Mark Wilmer Pumping Plant; (B) the

Hayden- Rhodes Aqueduct; (C) the Fannn-McFarland Aqueduct; (D) the Tucson Aqueduct; (E)

any pumping plant or appurtenant works of a feature described in any of (A) through (D); and

3



(F) any extension of, addition to, or replacement for a feature described in any of (A) through

(E).

3.13 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP

Repayment Stipulation.

3. l4 "CA WCD" or "Central Arizona Water Conservation District" shall mean the

political subdivision of the State that is the contractor under the CAP Repayment Contract.

3.15 "Cities" shall mean the municipalities of Avondale, Chandler, Gilbert, Glendale,

Mesa, Peoria, Phoenix, Scottsdale and Tempe.

3.16 "CPI-U" shall mean the All Items Consumer Price Index All Urban Consumers,

U.S. City Average (1982-84 = 1 00), which is published by the U.S. Department of Labor,

Bureau of Labor Statistics.

3.17 "Enforceability Date" shall mean the date described in Section 309( d)( 1) of the

Act.

3.18 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the State of Arizona in and for the County of Maricopa styled In Re the

General Adjudication of All Rights To Use 1Fater In The Gila River System and Source, W-l

(Salt), FV-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

3.19 "Leased Water" shall mean that portion of the WMAT CAP Water that is leased

by the WMAT to CA weD pursuant to this Lease Agreement.

3.20 "OM&R" shall mean the care, operation, maintenance, and replacement of the

CAP System or any part thereof

4



3.2l "Operating Agency" shall mean the entity or entities authorized to assume

responsibility for the care, operation, maintenance, and replacement of the CAP System.

CAweD is the Operating Agency at the time of execution of this Lease Agreement.

3.22 "Party" shall mean an entity represented by a signatory to this Lease Agreement.

"Parties" shall mean more than one of these entities.

3.23 "Quantification Agreement" shall mean: (1) the Amended and Restated Whte

Mountain Apache Tribe Water Rights Quantification Agreement dated as of November 1,2012;

and (2) any amendment or exhbit (including exhibit amendments) to that Agreement that are (i)

made in accordance with the Act, or (ii) otherwise approved by the Secretary. This Lease

Agreement constitutes Exhibit 10.2.1 to the Quantification Agreement.

3.24 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

3.25 "Subparagraph" shall mean a numbercd subparagraph of this Lease Agreement.

3.26 "United States" or "United States of America" in any given reference herein

shall mean the United States acting in the capacity as set forth in said reference. When the term

"United States" or "United States of America" is used in reference to a particular agreement or

contract, the term shall mean the United States acting in the capacity as set forth in such

agreement or contract.

3.27 "White Mountain Apache Tribe" or "the WMA T" shall mean the White

Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984

(commonly known as the "Indian Reorganization Act") (25 USc. § 476).
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3.28 "WMAT CAP Water" shall mean CAP Water to which the WMAT is entitled

pursuant to the WMAT CAP Water Delivery Contract.

3.29 "WMAT CAP Water Delivery Contract" shall mean: (A) Contract No. 08-XX-

~ I I~OI~
30-W0529 between the WMAT and the United States dated~oVerfbe11 , a copy of which is

i

attached to the Quantification Agreement as Exhibit 7.1; and (B) any amendment to that contract.

3.30 "WMAT Reservation" or "Reservation" shall mean the land located within the

exterior boundaries of the White Mountain Indian Reservation established by Executive Order

dated November 9, 1871, as modified by subsequent Executive Orders and Acts of Congress: (1)

known on December 8, 2010, the dated of enactment of the Act, as the "Fort Apache

Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and (2) generally

depicted on the map attached as Exhbit 2.81 to the Quantification Agreement. The depiction of

the Reservation on the map attached as Exhbit 2.8 1 to the Quantification Agreement shall not:

(1) be used to affect any dispute between the WMAT and the United States concerning the legal

boundary of the reservation; or (2) constitute an admission by the WMAT with regard to any

dispute between the WMT and the United States conceming the legal boundary of the

Reservation,

3.31 "Year" shall mean a calendar year. When not capitalized, the term "year" shall

have the meaning in the Paragraph or Subparagraph in which the term is used,

NOW, THEREFORE, in consideration of the mutual covenants contained in this and

other pertinent agreements, it is agreed as follows:

4,0 LEASE OF WATER

6



4.1 Subject of Lease, The WMT hereby leases to CAWCD Two Thousand Five

Hundred (2,500) acre-feet per year of its CAP NIA Priority Water that is not fimed under Section

7.17 of the Quantification Agreement. The Leased Water is subject to the term and conditions of

the WM T CAP Water Delivery Contract except as agreed to herein. CA WCD shall not be subject

to amendments to the WMAT CAP Delivery Contract subsequent to the execution of this Lease

Agreement that adversely affect this Lease Agreement unless CA WCD agrees to such amended

term in writing.

4.2 Term of Lease Agreement. The term ofthis Lease Agreement shall begin thiry (30)

days after the Enforceability Date and end one hundred (l00) years thereafter. At the WMT's sole

discretion and with the approval of the Secretar, the WMT may enter into a separate lease

agreement with CAWCD for WMT CAP Water upon such term and conditions as may be

negotiated at that time either during the term of this Lease Agreement or thereafter, provided

however, that the term of any such separate lease shall not exceed one hundred (100) years.

4.3 Consideration During Initial Term of Lease Agreement.

4.3.1 CAP NIA Priority Water Lease Charge. In consideration for the Leased Water

during the term of the Lease Agreement, CAWCD shall pay to the WMT a one-time CAP NIA

Priority Water Lease Charge, The CAP NIA Priority Water Lease Charge shall be determed by

dividing the CPI-U most recently published and available prior to the Enforceability Date by the

CPI-U as published for the month of October, 2008 to determe the ratio (hereinafter "ratio"), then

multiplying the ratio by the CAP NIA Priority Water base payment of Two Thousand Seventy Four

Dollars ($2,074) to detennine the CAP NIA Priority Water Lease Rate, and then multiplying the
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CAP NIA Priority Water Lease Rate, as detemMed above, by Two Thousand Five Hundred (2,500)

AF to determine the CAP NIA Priority Water Lease Charge.

4.3,1. An example showing the manner in which the calculation required by this

Subparagraph 4.3.1 shall be made, is as follows:

Assuming, solely for purposes of this example, that: (l) the amount of CAP NIA Priority

Water leased that is not fimied under Section 7.17 of the Quantification Agreement is 1,000

AF per year; (2) the most recently published CPI-U available prior to the Enforceability

Date is 240.69; (3) the CPi-U index for October 1, 2008 is 211.69; and (4) the CAP NIA

Priority Water base payment is $2,074.00.

Calculation (all numbers rounded to the nearest hundredth):

Most recently published CPI-U available prior to Enforceability Date

CPI-U as of October 2008

Ratio equals (240.69 divided by 211.69)

Base payment for CAP N1A Priority Water (non-firmed)

CAP NIA Priority Water Lease Rate (1.14 x $2,074)

CAP NIA Priority Water Lease Charge ($2,364.36 x 1,000 AF)

240.69

211.69

1.4

$2,074.00

$2,364.36

$2,364,360.00

In the event the CPI-U is discontinued or not otherwise available as of the month in which

the tem1 begins, the Paries shall select a comparable index.

4.3.2 CAWeD may, at its election, pay the CAP NIA Priority Water Lease Charge in

full (without interest) withi thiy (30) days after the date that the term begins. In lieu of makig

such payment, CA WCD may elect to make payment as follows:
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4.3,2,1 An intial payment of one-half (1/2) of the CAP NIA Priority Water Lease

Charge (as detemUned pursuant to Subparagraph 4.3.1) within thii1y (30) days after the date that the

tel1n begins, with the remaing balance to be paid in four (4) annual payments, payable on the next

four (4) anniversary dates of the date that the term begins, Each such payment shall be one-eighth

(1/8) of the CAP NIA Priority Water Lease Charge plus interest on the unpaid balance at an annual

rate determined as follows: one percent (1 %) over the net interest rate paid by the City of Phoenix

on its most recently issued Water System Improvement Junior Lien Revenue Bonds, as of the

Enforceability Date. Interest acclUed shall not be added to principal and shall not itself bear interest

unless deliquent. An example showing the manner in which the payment contemplated by this

Subparagraph 4.3.2.1 shall be made, is as follows:

Assume, solely for puroses of this example, that the CAP NIA Priority Water

Lease Charge is $1,000,000 and the net interest rate paid by the City of Phoeni

on its most recently issued Water System Improvement Junior Lien Revenue

Bonds, as of the Enforceability Date is five percent (5%). Under this example,

the applicable resulting interest rate would be six percent (6%) (5% + 1 % = 6%)

and payments including interest under this Subparagraph 4.3.2.1 would be

calculated as follows: CAWCD would make an initial payment of $500,000.

The first annual installent would be in the principal amount of ($1,000,000 x

liS = $125,000) plus interest on the unpaid balance of ($1 ,000,000 - $500,000 =

$500,000) in the amount of ($500,000 x .06 = $30,000), for a total payment of

($125,000 + $30,000 = $155,000). The second annual installment would be in
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the principal amount of $125,000 plus interest on the unpaid balance of

($1,000,000 - $625,000 = $375,000) in the amount of ($375,000 x .06 =

$22,500), for a total payment of ($125,000 + $22,500 = $147,500). The thid

annual installment would be in the principal amount of$125,000 plus interest on

the unpaid balance of ($1,000,000 - $750,000 = $250,000) in the amount of

($250,000 x .06 = $15,000), for a total payment of ($125,000 + $15,000 =

$140,000). The fourh and fmal annual intallment would be in the principal

amount of $125,000 plus interest on the unpaid balance of ($1,000,000 -

$875,000 = S125,000) in the amount of ($125,000 x .06 = $7,500), for a total

payment of($125,000 + 7,500 = $132,500).

4.3.3 Under the payment option set forth in Subparagraph 4.3.2.1, without any

prepayment penalty, CA WCD may, at any time, elect to pay the remaing balance in full together

with interest on the unpaid balance to the date of such payment.

4.4 CAP Fixed OM&R Charges and CAP Pumoing Energv Charges. CA WCD shall

pay all CAP Fixed OM&R Charges and CAP Pumping Energy Charges for the delivery of the

Leased Water as mandated by Section 306(a)(l)(A)(iii) of the Act and upon the same term and

conditions as are set forth in paragraph 6.2 of the Supplement Contract Between the United States

and the Central Arizona Water Conservation District for Delivery of Central Arizona Project Water,

Contract No. 14-06-W-245, Amendment No.1, Supplement No, 1 ("CAWCD's Supplemental

Contract") except that CAWCD's obligation to pay such CAP Fixed OM&R Charges and CAP

Pumping Energy Charges shall not begin earlier than the date that CA WCD is entitled to receive
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water under this Lease Agreement, but in no event unless and until the water is scheduled for

delivery by CA WCD. Prior to the date that the term of this Lease Agreement (as described in

Subparagraph 4.2) begins, the WMT may use the WMT CAP Water in accordance with the

WMAT CAP Water Delivery Contract.

4.5 Other Charges or Payments, Pursuant to Sections 306(a)(8) and 306(e) of the Act,

neither the WMAT nor CA WCD shall be obligated to pay water service capital charges or any other

charges, payments, or fees for the Leased Water other than as provided in Subparagraphs 4.3,4.4,

and 4.12, and Paragraph 6.0 of this Lease Agreement.

4.6 Delivery of Water. The United States or the Operating Agency shall deliver the

WMAT's Leased Water to CAWCD through the CAP System as fuher provided herein and

subject to the requirements of Subparagraphs 9.3 and 10.2.2 of the Quantification Agreement. The

United States or the Operating Agency shall deliver the Leased Water to CAWCD in accordance

with water delivery schedules provided by CA WCD to the United States and the Operating Agency

(if other than CA WCD), and the Operating Agency shall inform the WMAT of the amount of

Leased Water delivered in the previous year. In the event that CA WCD is no longer the Operating

Agency or in the event this Lease is assigned to another entity, the water ordering procedures

contained in aricle 4.4 of Exhibit 9.4 to the Quantification Agreement, shall apply to CAWCD's

ordering of water under this Lease Agreement. In no event shall the United States or the Operating

Agency (if other than CA WCD) be required to deliver to CA WCD under this Lease Agreement, in

anyone month, a total amount of Leased Water greater than eleven percent (11 %) of CAWCD's

annual maximum entitlement under this Lease Agreement; provided, however, that the United
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States or the Operating Agency may deliver a greater percentage in any month if such increased

delivery is compatible with the overall delivery of CAP water to other CAP Contractors and CAP

Subcontractors, as determied by the United States and the Operating Agency if CA WCD agrees to

accept such increased deliveries.

4.6.1 Delivery of Water Dming Times of Shortages. If a time of shortage exists,

as described at Subparagraph 7.16.1 of the Quantification Agreement the

amount of Leased Water shall be reduced by the same percentage by

which water available for delivery as CAP NIA Priority Water is reduced

in that year in accordance with Subparagraph 7.16.1 of the Quantification

Agreement and as provided in subsection 5.8 of the WMT CAP Water

Delivery Contract. Subject to Subparagraph 4.12, any shortage of CAP

N1A Priority Water leased from the WMAT that is not fn-med under

Subparagraph 7.17 of the Quantification Agreement shall be shared among

the Leasing Cities (as that term is defined in subparagraph 2.48 of the

Quantification Agreement), CAWCD and any other entity leasing CAP

NIA Priority Water from the WMAT according to the actual percentages

leased, which initially are: Avondale, 3.93%; Chandler, 20.49%; Gilbert,

18.83%; Glendale, 10.53%; Mesa, 14.07%; Peoria, 5.74%; Tempe,

11.06%; and CAWCD, 15.35%.

4.7 Use of Leased Water Outside Reservation. CAWCD may use or deliver Leased

Water for use outside the boundaries of the Reservation, but may not use, lease, transfer the usc of,
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or othen.vise cause the Leased Water to be delivered for use outside of the boundaries of the CAP

Service Area, except for use within Gilbert's water service area when Gilbert's water service area

extends beyond the CAP service area.

4.8 Conditions Relating to Delivery and Use. CAWCD shall have the right to use

Leased Water for any purpose that is consistent with Arizona law and not expressly prohibited by

this Lease Agreement to fulfill its Central Arizona Groundwater Replenishment District

groundwater replenishment responsibilities under Arizona state law, including exchanges of the

Leased Water for other types of water, and groundwater recharge as that term is defined in the CAP

Repayment Contract. Except to the extent that this Lease Agreement conficts with the term of

CAWCD's Supplemental Contract, deliveries of Leased Water to CAWCD and its use by CAWCD

shall be subject to the term and conditions ofCA WCD's Supplemental Contract.

4.9 Oualitv of Water. Thc OM&R of the CAP System shall be performed in such

manner as is practicable to maintain the quality of water made available through such facilities at

the highest level reasonably attainable as determed by the Secretar, The United States, the

WMAT, and the Operating Agency make no waranty as to the quality of water and are under no

obligation to constrct or furnish water treatment facilities to maintain or better the quality of water.

CA WCD waives its right to make a claim against the United States, the Operating Agency (if other

than CA WCD), the \-VMAT, other lessee(s), or CAP Subcontractor(s) because of changes in water

quality caused by the commingling of Leased Water with other water.

4.1 0 Points of Delivery. The Leased Water to be delivered to CA WCD pursuant to the

provisions of this Lease Agreement shall be delivered at tumouts on the CAP System or such other
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points that may be agreed upon between CA WCD and the United States, and if other than

CA WCD, the Operating Agency.

4.l1 WMAT's Covenants. The WMT agrees:

(A) To observe and perfom1 all obligations imposed on the WMAT by the WJ1AT

CAP Water Delivery Contract which are not assumed by CAWCD so that CAWCD's rights and

duties are not in any way impaired;

(B) Not to execute any other lease of the WMT Water, that would impair

CAWCD's rights and duties hereunder;

(C) Not to alter or modify the term of the WMT CAP Water Delivery Contract in

such a way as to impair CA WCD' s rights hereunder or exercise any right or action pennitted by the

WMAT CAP Water Delivery Contract so as to interfere with or change the rights and obligations of

CA WCD hereunder; and

(D) Not to termate or cancel the WMT CAP Water Delivery Contract or transfer,

conveyor permt a transfer or conveyance of such contract so as to cause a termation of,

interference with, or modification of the rights and obligations of the WMAT under it.

4.12 Assignment ofInterest in Leased Water.

(A) General. CA WCD may not transfer, assign, sublease or otherwise designate or

authorize for the use of others all or any par of the Leased Water without the written approval of

the WMT and the Secretary,

(B) Assignment to the Cities. Notwithstanding the prohibition of Subparagraph

4,12(A) above, approval is hereby granted by the Secretary and the \VMAT to CAWCD, if
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CA WCD is not in default of its payment obligations to the WM T, to assign all or any par of its

interest in Leased Water under this Lease Agreement to one or more of the Cities, or to their

successor(s) in interest withi the boundaries of their existing or future service areas. Before

assigning any pai1 of its interest in Leased Water under this Lease Agreement, CA WCD shall offer

such interest to all the Cities in equal shares. In the event that any of the Cities elects not to take its

share of CAWCD's assignment, the water shall then be offered to all of the remaining Cities in

equal shares until the full amount of the water is so assigned. Such assignment shall be effective

only upon the execution, by the assignor and the assignee of a Voluntar Assignment and

Assumption Agreement, the form of which is attached to this Lease Agreement as exhbit 4.12

(exhibit 10. 1. 1. A of the Quantification Agreement). A copy of such Voluntary Assignment and

Assumption Agreement shall be provided to the Operating Agency, the WMT and the United

States.

(C) Recoverv of Costs Allowed. CA WCD shall not assign all or any par of its

interest in Leased Water hereunder for an amount in excess of that portion of the CAP NIA Priority

Water Lease Charge that is attbutable to the portion of the Leased Water that is assigned. Nothig

in this Lease Agreement shall affect CAWCD's ability to recover actual futue costs, if any,

incurred by CAWCD for the transportation, treatment, and distribution of the assigned Leased

Water.

4.13 Allocation and Repayment of CAP Costs. Pursuant to Section 305(d) of the Act,

for the purposes of detemiing the allocation and repayment of costs of any stage of the CAP

constructed after November 21, 2007, the costs associated with the delivery of Leased Water
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shall be nonreimbursable and shall be excluded from the repayment obligation of CAWCD.

Pursuant to Section 306(a)(8) of the Act, no CAP water service capital charges shall be due or

payable for the Leased Water.

5. (Intentionally not used).

6. DEFAULT AND REMEDIES

6.1 Events of Default. Any failure by CA WCD to pay the consideration specified in

Subparagraph 4.3 for the Leased Water withi thity (30) days after any such payments become due

shall constitute a default of CAW CD's obligations under this Lease Agreement.

6.2 Notice of Default. In the event of a default by CA WCD as defmed in Subparagraph

6.1 above, the \VMA T shall provide written notice ("Notice of Default") to CA WCD and

contemporaneously, shall send copies of such notice to the Cities, specifYing the default and

demanding that the default be cured withi niety (90) days of the notice, Notice shall be given in

the manner and to the CA WCD offcers specified in Subparagraph 8.10 of this Lease Agreement.

The Notice of Default shall specifically describe the default and state the amount due from

CAWCD, which amount shall be the sum of all payments due the WMT that should have been

paid, but were not paid ("Default Amount"). The purose of this Subparagraph is to put CA WCD

and the Cities on notice as to the time and cause of default. De miimis mistakes in the Notice of

Default shall not invalidate the effectiveness of the Notice of Default.

6.3 Remedies for Failure to Pay. If CA WCD fails to cure a non-payment default in

accordance with Subparagraph 6.4(A), and if none of the Cities cures the non-payment default

pursuant to Subparagraph 6.4(B), the \VMAT may terminate this Lease Agreement. If the WMT
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termates this Lease Agreement for non-payment of the CAP NIA Priority Water Lease Charge

required by Subparagraph 4.3, the WMAT shall be entitled to judgment as provided at

Subparagraph 6.4(C), but shall not be entitled to any other remedy as a result of such a default.

6.4 Curing for CAWCD's Non-payment. After Notice of Default, the default may be

cured as follows:

(A) First Grace Period. During the first thiy (30) days following the Notice of

Default ("First Grace Period"), CA WCD shall have the exclusive right to cure any such default by

tendering the Default Amount to the WM T together with interest on the Default Amount accrued

at the annual rate often percent (10%) calculated fi-om the date that the missed payment became due

("Due Date"). During the first fifteen (15) days following the Notice of Default, CA WCD shall

provide written notice to the Cities declaring its intent whether it wil cure the default, provided that

all payments becomig due during the First Grace Period shall be automatically added to and

become a paii of the Default Amount and interest thereupon shall accrue in accordance with this

provision.

(B) Second Grace Period. In the event that CA WCD has not cured the default

within thiy (30) days following the Notice of Default, CA WCD, any of the Cities, and/or any

combination thereof, may thereafter, but only within sixty (60) days following the end of the First

Grace Period ("Second Grace Period"), cure the default by tendering the Default Amount to the

WMAT together with interest on the Default Amount accrued at the annual rate of ten percent

(10%) calculated from the Due Date. Each of the Cities that desires to succeed to the interest of

CAWCD shall, within sixty (60) days of the Notice of Default, give notice to the Cities and
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eA weD that it will be a curing entity and declare the maximum amount of water that it will lease

and succeed to the interest of CA WCD. Each curing entity shall succeed to the interest and

obligation of CAweD to the extent of its contribution, and CAweD and each curing entity shall

execute an Assignment and Assumption Agreement in the fOffi attached hereto as Exhbit 6.4

(Exhibit 10.1.1,1 B of the Quantification Agreement) whereby the curing entity or entities agree to

be bound by the terms of this Lease Agreement to the extent of its/their contribution, CAWeD

shall be responsible for any proportionate remainder of any Default amount not cured by the Cities

pursuant to this Subparagraph. A copy of such Assignment and Assumption Agreement(s) shall be

provided by the curing entity to the Operating Agency, the \VMAT and the United States. The

WMAT shall accept payment from such curing entity or entities in lieu of payment by CAWeD. lf

the curing entities collectively request more water than what is available for assignment and

assumption under this Subparagraph, such curing entities shall succeed to the interest ofCA WeD in

equal shares ("Equal Share Amount"); provided, however, if any of the curing entities requests less

water than its Equal Share Amount, then the difference between that curing entity's Equal Share

Amount and the amount it requested shall be divided among the other curing entities in equal

shares.

IfeAwCD fails to cure its default withi the time-period set f0l1h in Subparagraph 6.4(B) it

shall execute an Assignment and Assumption Agreement, the form of which is attached hereto as

Exhibit 6.4 with each curing entity; provided, however, that if the default is not fully cured by the

end of the Second Grace Period, CAWCD's right to Leased Water that has not been assigned

pursuant to this Subparagraph shall be forfeited back to the WMAT and the \VMAT shall be
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entitled to the remedy described in Subparagraph 6.4(C) of this Lease Agreement pro rata for that

portion that has not been cured as provided for herein. If CA WCD, or CA WCD and any

combination of the Cities, have arranged to cure the default and the curing entities have signed all

necessary Assignment and Assumption Agreements, but CA WCD has either failed or refused to

sign such agreement(s) before the end of the Second Grace Period, the Assignment and Assumption

Agreements(s) shall be self-executing without the need for CAWCD to sign an Assignment and

Assumption Agreement, the fomi of which is attached hereto as Exhbit 6.4. A cure effected

pursuant to this Subparagraph shall constitute full performance of such default payment obligation

to the extent of the amount of Leased Water assigned and assumed.

(C) Default Amount. After Notice of Default and after failure to cure as provided

for in Subparagraphs 6.4(A) and (B) hereof, CA WCD wil be indebted to the WMT and the

\VMAT will bc cntitled to judgment for the Default Amount plus an amount equal to three percent

(3%) ofthe balance of the CAP NIA Priority Water Lease Charge not yet due and payable, together

with interest on the three percent (3%) of the balance of the CAP NIA Priority Water Lease Charge

not yet due and payable, from the time of default until judgment is obtai.l1ed, and such costs and

reasonable attorneys fees as the WMAT incurs after the due date for obtaining and collecting

judgment for the unpaid amounts as a result of such default. The balance of such amount shall

continue to accrue interest at the rate often percent (10%) per annum until paid in fulL. Payment of

this amount plus such accmed interest as provided in this Subparagraph shall constitute full

performance of CAW CD's obligations under Subparagraph 4.3 of this Lease Agreement.

7.0 TERMATION AND SURRNDER OF WATER
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7.1 Vo luntarv Termiation 0 f this Lease. After offering to assign the Leased Water to

the Cities identified in and in accordance with Subparagraph 4.12, CA WCD may terminate this

Lease Agreement at any time by submitting written notice to the WMAT of its decision to

tenTIate at least one year prior to the date that it intends the Lease Agreement to be termated,

provided, however, CAWCD must receive the written approval of the WMAT before it may

terminate this Lease Agreement pursuant to this Subparagraph 7. I unless CA WCD has paid the

WMAT at least one-fourth of the CAP NIA Priority Water Lease Charge (plus any interest due)

set forth in Subparagraph 4.3 of this Lease Agreement. Such notice is irevocable except upon

the Vv'MAT's agreement that CAW CD may withdraw its notice. CA WCD shall continue to

make all payments required by this Lease Agreement during that one-year period and shall not

use any Leased Water beyond the day for which the last payment is intended to pay. rfCA WCD

termates this Lease Agreement, all sums paid by CA WCD to the WM T prior to the date of

termation shall remain the property of the WM T and shall be non-refundable to CAWCD,

7.2 Voluntaiy Surrender of a Portion of the Leased Water. After offering to transfer,

assign or sublease the Leased Water to the Cities identified in and in accordance with

Subparagraph 4.12, CAWCD may elect, at any time during the tem1 of this Lease Agreement to

surrender its interest in any portion of the Leased Water by providing written notice to the

WMA T of its decision to surrender such interest at least one year prior to the time that it intends

to sUITender its interest. However, CA WCD must receive the written approval of the WMAT

before it may sun'ender any poition of its interest under this Lease Agreement pursuant to this

Subparagraph 7.2 unless CAWCD has paid the WMAT at least one-fourth of the CAP NIA
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Priority Water Lease Charge set forth in Subparagraph 4.3 of this Lease Agreement. Such notice

is inevocable except upon the WMA T' s agreement that CA WCD may withdraw its notification.

CA WCD shall continue to make all payments required of this Lease Agreement during that one

year period of time and shall not use any Leased Water that will be surrendered pursuant to this

Subparagraph 7.2 beyond the day for which the last payment is intended to pay. If CAWCD

sunenders its interest in all or any portion of the Leased Water, all sums paid by CAWCD to the

WMAT for such water prior to the date of surrender shall remain the property of the WMAT and

shall be non-refundable to CA WCD. All portions ofthe Lease Agreement shall remain in effect

for all the portions of the Leased Water that are not surrendered. To the extent that the retained

portion of the Leased Water has not already been paid for by CA WCD, payment shall be in

proportion to the amount of water retained by CA WCD, charged at the per acre-foot charge,

including applicable interest, for Leased Water as calculated pursuant to Subparagraph 4.3 of this

Lease Agreement for the years remaining on the term of this Lease Agreement. At the time of

the surrender of Leased Water pursuant to this Subparagraph 7.2, CA WCD shall pay to the

WMAT an amount equal to three percent (3%) of the principal payment for the portion of the

Leased Water surrendered.

8. GENERA PROVISIONS

8.1 United States Consent to Lease Agreement. The United States hereby approves and

consents to this Lease Agreement.

8.2 Lease Agreement Renegotiation. The Paities to this Lease Agreement agree that the

WMAT and CAWCD may renegotiate this Lease Agreement at any time during its term, as
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provided in and subject to the provisions of Subparagraph 7.4 of the Quantification Agreement.

8.3 (Intentionally not used)

8.4 Effective Date, This Lease Agreement shall become effective upon the occuiTence

of the last of the following events: (1) a date thI11y (30) days after the Enforceability Date; or (2) the

execution of this Lease Agreement by all Parties.

8.5 Rejection of Lease Agreement. Thiry (30) days after the enforceability Date,

CAWCD at its option may, upon written notice to the WMT, reject this Lease Agreement. In the

event CA WCD rejects this Lease Agreement pursuant to this Subparagraph 8.5, CAWCD shall

have no obligations under this Lease Agreement and CA WCD' s entitlement shall be offered to the

Cities as provided in Subparagraph 4.l2(B) in equal shares until that water is fully leased, provided,

however, the assignient of the entitlement as provided in Subparagraph 4.12(B) must be completed

no later than niety (90) days after the date of the Rejection Notice. If the assignient of the

entitlement to Leased Water is not completed withi niety (90) days after the date of the Rejection

Notice, the Leased Water entitlement shall revert back to the WMT for disposition by the WMAT

at its sole discretion, including leasing the water entitlement to any person or entity within the CAP

Service Area.

8.6 Enforceability of Lease Agreement. Upon the occurence of the events listed in

Subparagraph 8.4, this Lease Agreement shall be enforceable between the WMT and CAWCD

notwithstanding the performance or non-perfonnance of other provisions of the Quantification

Agreement not related to this Lease Agreement. The provisions of the Quantification Agreement

that relate to this Lease Agreement include, without limitation, Paragraphs 7.0 and 10.0.
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8.7 Invalidity 0 f Lease Agreement. If, as a result 0 f any acts or omissions by a person or

entity not a Party to this Lease Agreement, CAWCD's entitlement to Leased Water under this Lease

Agreement is determined to be invalid by a final judgment entered over the opposition of CA WCD

with the result that the Lease Agreement is deemed null and void, the WMA T shall refund to

CA WCD that portion of the lease payment that the number of years remaining in the lease term at

the time of such determination bears to the total lease term. In the event this Lease Agreement

becomes null and void as contemplated by this Subparagraph 8.7, CAWCD's entitlement shall be

offered to the Cities as provided in Subparagraph 4.12(B) until that water is fully leased, provided,

however, the assignment ofthe entitlement as provided in Subparagraph 4.12(B) must be completed

no later than ninety (90) days after the WMT serves written notice that this Lease Agreement by a

final judgment has been deemed to be null and void; and fuher provided, that the Cities accepting

the assignment must pay to the WMT an amount equal to the amount of moncy refunded by

WMT to CAWCD. If the assignment to the Cities and payment to the WMT for the assigned

entitlement to Lease Water is not completed within ninety (90) days after the WMT serves written

notice that this Lease Agreement by a final judgment has been deemed null and void, the Lease

Water entitlement shall revert back to the WMT for disposition by the WMT at its sole

discretion, subject to the requirements of the Act and the Quantification Agreement, including

leasing the water entitlement in accordance with the provisions of Paragraph 9.0 of the

Quantification Agreement..

8,8 Approval. Consent and Ratification. Each Party to this Lease Agreement does by

execution of the signature pages hereto, approve, endorse, consent to and ratify this Lcase
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Agreement.

8.9 Counterparts. This Lease Agreement may be executed in multiple counterpars,

each of which shall be considered an original and all of which, taken together, shall constitute one

agreement.

8.10 Notice. Any notice to be given or payment to be made under this Lease Agreement

shall be properly given or made when received by the offcer designated below, or when deposited

in the United States mail, certified or registered, postage prepaid, addressed as fo llows (or addressed

to such other address as the Pary to receive such notice shall have designated by written notice

given as required by this Section 8.10):

(a) As to the United States:
The Secretar of the Interior
Deparment of the Interior
1849 C Street, N.W.
Washington, D.C. 20240

Regional Director
Westem Region Offce
Bureau ofIndian Atlìiirs
2600 N. Central Avenue, 4th Floor
Phoeni, Ar~ona 85004

Regional Director
Bureau of Reclamation
Lower Colorado Region
P.O. Box 61470
Boulder City, Nevada 89005

(b) As to the WMT:

Office ofthe Tribal Chairman
White Mountain Apache Tribe
P.O. Box 1150
Whiteriver, Ar~ona 85941
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Altematively, for Federal Express and UPS delivery:
Office of the Tribal Chairman
201 E. Walnut Street
Vlhiteriver, Arizona 85941

Office of the Tribal Attomey
White Mountain Apache Tribe
P.O. Box 2l 10
Whiteriver, Arizona 85941

(c) As to CAWCD:

General Manager
Central Arizona Water Conservation District
23636 North 7th Street
Phoeni, Arizona 85024-3801

( c) As to the Cities:

Avondale City Manager
11465 W. Civic Center Dr.
Avondale, AZ 85323

Avondale City Attomey
Gust Rosenfeld P.L.e.

Attention: Andrew McGuire
1 E. Washigton, Suite 1600
Phoeni, AZ 85004-2553

Chandler City Manager
P.O, Box 4008 Mail Stop 605
Chandler, AZ 85244-4008

Chandler City Attorney
P.O. Box 4008 Mail Stop 602
Chandler, Arizona 85225- 4008

Gilbert Town Manager
50 East Civic Center Drive
Gilbert, A2 85296
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Gilbert Town Attorney
Cui1is, Goodwin, Sullivan, Udall
and Schwab P.L.e.
501 East Thomas Road
Phoeni, ~ 85012

Glendale City Manager
5850 West Glendale Ave.
Glendale, ~ 85301

Glendale City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Mesa City Manager
P.O. Box 1466
Mesa, ~ 85211-1466

Mesa City Attomey

P.O. Box 1466
Mesa, Arizona 85211-1466

Peoria City Manager
840 1 West Monroe
Peoria, Arona 85345

Peoria City Attol1ey
8401 West Monroe
Peoria, Arizona 85345-6560

Phoeni City Manager

200 West Washigton, Suite 1200
Phoeni, Arizona 85003

Phoeni City Attomey
200 W. Washigton, Suite 1300
Phoeni, Arizona 85003-1611

Scottsdale City Manager
3939 North Drinwater Blvd.

Scottsdale, ~ 85251
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Scottsdale City Attomey
3939 North Drinwater Blvd.

Scottsdale, Arizona 85251

Tempe City Manager
31 East 5th Street
Tempe, Arizona 85281

Tempe City Attomey
21 E. 6th St., Suite 201

Tempe, Arizona 85281

8.11 Govemig Law, This Lease Agreement shall be govemed by and construed il

accordance with applicable Arizona and federal law .

8.12 Waiver. No waiver of any breach of any of the term or conditions of this Lease

Agreement shall be construed as a waiver of any subsequent breach of the same or other term or

conditions of this Lease Agreement.

8.13 Severability. If any provision Of clause of this Lease Agreement or application

thefeof to any person or circumstance is held invalid or unenforceable, such invalidity or

unenforceability shall not affect the othef provisions, clauses Of applications of this Lease

Agreement which can be given effect without the invalid or unenforceable provision, clause or

application, and to this end, the provisions and clauses of this Lease Agreement are severable;

provided, however, that no provision or clause shall be severed if the severance would deprive any

Pary of its material benefits under this Lease Agreement.

8.14 Construction and Effect. This Lease Agreement and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any Party. The Paragraph and
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Subparagraph titles used in this Lease Agreement are for convenience only and shall not be

considered in the construction of this Lease Agreement.

8.15 Successors and Assigns. Each of the term and conditions of this Lease Agreement

shall be binding on and inure to the benefit ofthe Pai1ies and their successors and assigns.

8.16 Benefits of Lease Agreement. No member or delegate to Congress or Resident

Commissioner shall be admitted to any share or part of this Lease Agreement or to any benefit that

may arise herefrom. This restriction shall not be construed to extend to this Lease Agreement if

made with a corporation or company for its general benefit.

8.17 Thid Party Beneficiaries. With the exception of the Cities, which shall be thid

party beneficiaries for enforcement of Subparagraphs 4.12, 6.4, 8.5 and 8.7, there shall be no third

pary beneficiaries of this Lease Agreement.

8.18 Good Faith Negotiations. This Lease Agreement has been negotiated in good faith

for the purposes of advancing the settlement of legal disputes, including pending litigation, and all

of the Parties agree that no iníèmnation exchanged or offered, or compromises made, in the course

of negotiating this Lease Agreement may be used as either evidence or argument by any Pary

hereto in any legal or admistrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease Agreement.

8.l9 Attorneys' Fees. In the event of litigation between the Parties to enforce this Lease

Agreement, the prevailing Pary in any such action shall be entitled to recover reasonable costs and

expenses of suit, including, without limitation, cour costs, attomeys' fees and discovery costs;

provided, however, that this Subparagraph 8.19 shall not apply to the United States.
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8.20 Remedies for Default on Matters other than Failure to Pay. The WMT may

enforce by the remedy of specific performance any CA WCD obligation, other than an obligation to

pay which is addressed in Subparagraphs 6.3 anò 6.4(C) of this Lease Agreement. The WMT

shall not be entitled to any other remedy as a result of such default. Actions to enforce the term

and conditions of this Lease Agreement are subject to the provisions of Subparagraph 8.19,
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IN WITNESS WHEREOF the Parties have executed this Lease Agreement on the date

\.vritten above.

FOR THE WHITE MOUNT AI APACHE TRIBE

BY~~
ChairmanAttest ~:.~'

Dated: æ¿ - tP'te:/3

APprovew;s to form: 1:: 'By: ~ (/~..~
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FOR THE UNITED STATES OF A.i\ERICA

By ~c9dt
Regional Director

Lower Colorado Region
Bureau of Reclamation

Dated: SEP 1 1 2013By: ~~
Regional Director

Western Region
Bureau ofIndian Affairs

Dated: AUG 2 3 2013
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FOR THE CENTRAL ARZONA WATER CONSERVATION DISTRICT

By ~g:cLÚil rÆ¿,hit

Dated: t!¡¿u- /:, C1/ d-
i

Attest: .~ ti ~Secretar !-(T
Dated: /J /Î I., /)" _. i / ÎJ-¡ - / i /i (25 " j ,;:-" '- -, c:;__
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Exhibit 4.12 of the Lease Agreement
(form of which is Exhibit 10.1.1.1A of the Quantification Agreement)

VOLUNTARY ASSIGNMENT AND ASSUMPTION
OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

undersigned ("Assignor"), hereby transfers, assigns and conveys to the

("Assignee") _percent (_%) of the following:

Assignor's iight and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe
(the "WMAT") and the United States ("Lease Agreement"), This _ percent
L%) equals _ acre-feet of Leased Water.

1. Voluntary Assignment and Assumption Pursuant to Subparagraph 4.12 of

Lease Agreement.

This Voluntary Assignment and Assumption Agreement is executed pursuant to, and is valid only

if executed in accordance with, Subparagraph 4.12 of the Lease Agreement. Except as provided in

Paragraph 2 of this Voluntary Assignment and Assumption Agreement, the covenants, agreements

and limtations provided in the Lease Agreement are hereby incorporated herein by this reference as

if herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns,

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the tenns of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's



percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

obligations arise fÌ"om and after the date hereof Assignor shall and hereby does agree to continue to

be responsible and indemnfY Assignee for all the burdens and obligations of Assignor's Lease

Agreement for the period prior to the date hereof and Assignee shall have no liability therefor.

Assignor shall have no right to the benefits and no responsibility for the burdens or obligations that

arise after the date of this Voluntary Assignment and Assumption Agreement for the assigned

portion of the Leased Water. Nothig herein shall affect the WMT's rights as against the Assignor

for acts or omissions arising before the date of this Voluntary Assignment and Assumption

Agreement,

3. Other Acts. Each Pary will, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such fuher instruments and documents as may be necessary or proper, in the reasonable opinion of

the requesting Pary, in order to carr out the intent and purose of this Voluntary Assignment and

Assumption Agreement.

4. Water Assigned Becomes a Part of Any Pre-Existing Lease Agreement. If the

Assignee is a pary to a pre-existing Lease Agreement with the WMT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without fuher

action, to include the additional rights and interest in the Leased Water assigned to Assignee by this

Voluntary Assignment and Assumption Agreement and shall be subject to enforcement pursuant to

that pre-existing Lease Agreement as well as by its assumption of the Assignor's burdens and

obligations as provided for herein.
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5. Counterparts. This Voluntar Assignment and Assumption Agreement may be

executed in one or more counterpars, each of which shall constitute an original, and all of which,

when taken together, shall constitute one and the same instrument.

6. Attornevs' Fees. In the event of litigation between the parties to enforce this

Voluntary Assignment and Assumption Agreement, the prevailing pai1y in any such action shall be

entitled to recover reasonable costs and expenses of suit, including, but not limted to, cour costs,

attomeys' fees and discovery costs; provided, however, that this Paragraph 6.0 shall not apply to the

United States.

7. Effective Date. This Voluntar Assignment and Assumption Agreement shall

become effective when it is signed by the paries hereto.

3



IN WlTNESS \\THEREOF the parties have executed this Voluntary Assignment and

Assumption Agreement on the _ day of ,2_

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The parties to this Voluntary Assignment and Assumption Agreement ceitify that a copy of this
Voluntary Assignment and Assumption Agreement was provided in accordance with
Subparagraphs 4.12 (B) and 8.10 of the Lease Agreement to the White Mountain Apache Tribe, the

4



United States and the Operating Agency on ,2

5



Exhibit 6.4 of the Lease Agreement
(form of which is Exhibit 10.1.1.1B of the Quantification Agreement)

ASSIGNMENT AND ASSUMPTION OF LEASED WATER

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the undersigned

("Assignor"), hereby transfers, assigns and conveys to the ("Assignee")

_ percent L%) ofthe following:

Assignor's right and interest in and to the Leased Water provided for in the Lease
Agreement dated _ between Assignor and the White Mountain Apache Tribe (the
"WMAT") and the United States ("Lease Agreement"). This _ percent L%) equals_
acre-feet of Leased Water.

1. Assignment and Assumption Pursuant to Subparagraph 6.4 of Lease

Agreement. This Assignment and Assumption Agreement is executed pursuant to, and is valid

only if executed in accordance with, Subparagraph 6.4 of the Lease Agreement. Except as provided

in Paragraph 2 of this Assignment and Assumption Agreement, the covenants, agreements and

limitations provided in the Lease Agreement are hereby incorporated herein by this reference as if

herein set out in full and shall inure to the benefit of and shall be binding upon Assignor and

Assignee, and their respective successors and assigns.

2. Assumption of Rights and Obligations Under Lease Agreement. Assignee

agrees to pay all applicable water service charges associated with the delivery of Assignee's share of

the Leased Water and otherwise assumes, in accordance with the term of the Assignor's Lease

Agreement, the benefits, burdens and obligations of Assignor thereunder to the extent of Assignee's

percentage interest of the Leased Water assumed, and to the extent such benefits, burdens and

6



obligations arise fi"om and after the date hereof, except that Assignee agrees to pay and be

responsible to the WMAT for the Assignee's share of the Default Amount set forth in Subparagraph

6.2 of the Lease Agreement. Assignor shall and hercby does agree to continue to be responsible and

indemnify Assignee for all the burdens and obligations of Assignor under the Lease Agreement for

the period prior to the date of default under Subparagraph 6.1 of the Lease Agreement and Assignee

shall have no liability therefor. For the assigned portion ofthe Leased Water, Assignor shall have

no right to the benefits and no responsibility for the burdens or obligations that arise after the date

that this Assignent and Assumption Agreement is effective. Nothing herein shall affect the

WM 1's rights as againt the Assignor for acts or omissions arising before the date of this

Assignment and Assumption Agreement.

3. Other Acts. Each Pary wil, whenever and as often as it shall be requested so to do

by the other, perform such acts and cause to be executed, acknowledged or delivered any and all

such further intruments and documents as may be necessary or proper, in the reasonable opinon of

the requesting Pary, in ordef to car out the intent and purpose of this Assignment and Assumption

Agreement.

4. Water Assigned Becomes a Part of Anv Pre-Existing Lease Agreement. If the

Assignee is a pary to a pre-existing Lease Agreement with the WMAT pursuant to Paragraph 10.0

of the Quantification Agreement, that Lease Agreement is hereby deemed amended, without furthef

actio~ to include the additional fights and interest in the Leased Water assigned by this Assignment

and Assumption Agreement and shall be subject to enforcement pursuant to that pre-existing Lease

Agreement as well as by its assumption of the Assignor's burdens and obligations as provided for

7



herein,

5. Counterparts. This Assignment and Assumption Agreement may be executed in

one or more counterpars, each of which shall constitute an original, and all of which, when taken

together, shall constitute one and the same instrument.

6. Attornevs'Fees. In the event of litigation between the paries to enforce this

Assignment and Assumption Agreement, the prevailing pary in any such action shall be entitled to

recover reasonable costs and expenses of suit, including, but not lited to, cour costs, attorneys'

fees and discovery costs; provided, however, that ths Paragraph 6.0 shall not apply to the United

States.

7. Effective Date. This Assigment and Assumption Agreement shall become

effective when it is signed by the paries hereto and the Assignee has paid its share of the Default

Amount in accordance with Subparagraph 6.4 (B) of the Lease Agreement, or if not signed by

Assignor, upon Assignee's signature in accordance with the provisions of Subparagraph 6.4 (B) of

the Lease Agreement describing "sclf execution", and the Assignee's payment of its share of the

Default Amount.

8



IN \VTNESS WHREOF the parties have executed this Assignment and Assumption

Agreement on the _ day of , 2

(Assignor)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

(Assignee)

By

Its

Dated:

Attest:

Its

Approved as to form:

Its

The paries to this Assignment and Assumption Agreement ceitifY that a copy of this Assignment
and Assumption Agreement was provided in accordance with Subparagraphs 6.4(B) and 8,10 of the
Lease Agreement to the White Mountain Apache Tribe, the United States and the Operating

9



Agency on _,2_
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Exhibit i 1.2
Sample Annual Report

(Identical report to be fied in the Little Colorado River Adjudication)

Robert C. Brauchli
Attorney at Law
P.O. Box 64607
Tucson, Arizona 85728-4607
Tel: (520) 299-8300
Fax: (520) 299-8302

Email: rcbrauchli@rbrauchlilaw.com

Attorney for the White Mountain Apache Tribe

(OR
Attorney for the United
States on behalf of the
WMATJ

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

IN THE GENERAL ADJUDICA nON )
OF ALL RIGHTS TO USE WATER IN )
THE GILA RIVER SYSTEM AND )SOURCE )

)

)

)

)

)

)

)

)

)

)

W-L (Salt)
W-2 (Verde)
W-3 (Upper Gila)
W-4 (San Pedro)
Consolidated

ANNUAL REPORT FILED BY
THE WHITE MOUNTAIN
APACHE TRIBE

(Honorable , Presiding)

Date:

Descriptive Summary: The White Mountain Apache Tribe files an annual report pursuant
to the Amended and Restated White Mountain Apache Tribe Water Rights Quantification
Agreement, dated as of November 1,2012, for calendar year _'

Statement of Claimant Numbers: 39-16945,39-16946,39-16947, and 39-16948

(White Mountain Apache Tribe); 39-64259 (United States on behalf of the Tribe, as

amended).

Number of Pages of Document:

Date of Filng of Document:



The White Mountain Apache Tribe (WMA T) fies the attached annual report of

water use for calendar year _ in accordance with the Amended and Restated White

Mountain Apache Tribe Water Rights Quantification Agreement dated ,2012.

Respectfully submitted,

(OR
Robert C. Brauchl¡

Attorney at Law
P.O. Box 64607
Tucson, Arizona 85728-4607
Tel: (520) 299-8300
Fax: (520) 299-8302

Email: rcbrauchli@rbrauchlilaw.com

Attorney for the United States
on behalf of the WMATJ

2



SERVICE

ORIGINAL AND ONE COPY of the foregoing mailed this _ day of
to:

Clerk of the Superior Court of Maricopa County
Attn: Water Case

601 W. Jackson Street
Phoenix, AZ 85003

COPY of the foregoing mailed this _ day of , to:

Honorable
Judge of the Superior Court
lOl W. Jefferson, 5th Floor
Phoenix, AZ 85003

Special Master George A. Schade, Jr.
Arizona General Stream Adjudication

Arizona State Court Bldg.
150l West Washington Street, Suite 228
Phoenix, AZ 85007

AND COPY of the foregoing mailed this _ day of
appearing on the Court Approved Mailing List.

, to al 1 persons

(OR
Robert C. Brauchli Attorney for the United States

on behalf of the WMAT)
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Annual Water Use Report

Amended and Restated White l\1ountain Apache Tribe Water Rights

Quantification Agreement

Calendar Year

Prepared By:

(NameJ
(Contact Information J

Summar\ of Water Uses

The following table summarizes the total annual diversions and depletions by the White
Mountain Apache Tribe as provided in Subparagraphs 4.0,5.0, and 6.0 of the Agreement.
Annual diversions and depletions by each type of use are provided on the following pages.
All values are reported in acre-feet (AF),

Subparagraph - Source Annual Diversion Annual Depletion
Amount Amount

4.1.1 - Surface Water and Groundwater
Diverted on the Reservation or on Off- AF

I

AF
Reservation Trust Land from sources

. within the Salt River Watershed I

4.1.2 - Surface Water and Groundwater Salt River Watershed . Salt River Watershed
Diverted on the Reservation or on Off- AF AF
Reservation Trust Land from sources
within the Salt River Watershed or the Little Colorado River Little Colorado River
Little Colorado River Watershed Watershed Watershed

AF
I

AF

I

4.1.3 - Surface Water and Groundwater
Diverted on the Reservation or on Off- OAF OAF
Reservation Trust Land from sources
within the Salt River Watershed the first
use of which shall not commence until
after the Year 21 00.

4.1.4 - White Mountain Apache Tribe AF AF
ICentral Arizona Project Water

4.1.5 - Total AF AF
i i

4



Lakes, Stockponds and Other Impoundment Uses

Salt River Diversions and Depletions
Lakes
Stockponds
Wastewater Lagoons

Total Diversions = Depletions

AF
AF
AF

Irrigation Uses

Historical Irrigation Diversions and Depletions

Location Acres Diversion
I

Depletion

Canyon, Cibeque, and
Carrizo Creeks; North

AF AF
and East Forks of the 

- -
White River

i White River
I

AF
i

AF
I

Bonito Creek and !

I

I AF AF
Black River i

- -
Total AF AF

Future Irrigation Diversions and Depletions

Location Acres Diversion Depietion

i

AF AF
I

- -
AF AF

Total
I

AF AF

Total Salt River Irrigation Diversions

Total Salt River Irrigation Depletions

5

AF

AF

AF



Municipal and Industrial Uses

Salt River Watershed
Total Municipal and Industrial Diversions

Total Municipal and Industrial Depletions

Little Colorado River Watershed
Total Municipal and lndustrial Diversions

Total Municipal and Industrial Depletions

Artificial Snow Making Uses

Total Salt River Artificial Snow Making Diversions

Total Salt River Artificial Snow Making Depletions

Livestock Consumption Uses

Total Salt River Diversions = Depletions

Fish Hatcherv Uses

Total Salt River Diversions

Mining Uses

Total Salt River Mining Diversions

Total Salt River Mining Depletions

6

AF

AF

AF

AF

AF

AF

AF

AF

AF

AF



WMAT CAP Water Uses

Quantity of CAP Water delivered to others
in exchange for Salt River Diversions and Depletions
on the Reservation or on Off-Reservation Trust Land

Quantity of CAP Exchange Water Diverted
On-Reservation (if greater than amount of
CAP Water delivered)

Quantity of CAP Exchange Water Depleted
On-Reservation plus any additional Depletions
specified in the exchange agreement

Quantity of CAP Water recharged

Quantity of CAP Water leased

Total CAP Water used

7
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EXHIBIT 113,11 A

EXISTING STOCK PONDS

STOCK POND EVf.PORATION AND DEPLETION
FORT APACHE INDIAN RESERVATION

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporalíon Precipitation Evaporation Runoff Annual Depletion

Name Acres IT m (in) (in) (in) (in) (in) (af/vrl3Way iank 1,32 5,768 1,758 50.48 21,87 28,61 549 3410 3,76
4 Diamond Tank 1,10 5,587 1,703 51,44 21,52 29,92 549 35.41 3,26
A-8CTank 1.30 5,640 1,719 51,16 21,62 29,54 549 35,03 3.80A-81Tank 0,14 6,240 1,902 47,93 22.80 25.13 5,49 30,62 0.37
AcomTank 0,78 5,630 1,716 51,21 21,60 29,61 5.49 35,11 2.29
Agency Tank 0,68 5,259 1,603 53,15 20.88 32.27 5,50 37,77 2.15
Airport Tank 1 0.23 5,269 1,606 5310 20,90 32,20 5.50 37,70 0.72
Airport Tank 2 1.28 5,971 1,820 49,39 22.27 27,12 5.49 32,61 3,48
Airport Tank 3 3,57 5,115 1,559 53 89 20.59 33.29 5,50 38.79 11.53
Alligator Tank 0,61 5,633 1,717 51.20 21,61 29.59 549 35,08 1.80Amos Lake 1.40 7,103 2,165 43,06 24.49 18,57 548 24.05 2.81
Amos Tank 0.47 5,299 1,615 52,94 20.95 31,99 5.50 37,49 1,45Antelope Tank 3,38 5,883 1,793 49,87 22,10 27.77 5.49 33,26 9.37
AP215 Tank 0.47 8,117 2,474 37,01 26.48 10,53 5.47 16,00 062
Apache Pond 1 016 5,446 1,660 52,18 21.24 30,94 5,50 36.3 0.48Apache Pond 2 1.07 5,413 1,650 52,35 21.18 31.17 5.50 36,67 3.28Apache Spring Tank 0.16 9,049 2,758 31.12 28.30 2.82 546 8.28 0,11Apache Tear Tank 0,09 7,858 2.395 38,59 25.97 12,62 5,47 18,09 0.14Aspen Line Tank 0,09 8,389 2,557 35,32 27,01 8,31 5.47 13,77 0,11
Badger Lake 3.14 7.247 2,209 42.22 24,77 1745 548 22,92 6,01Baha Tank 0,63 5,709 1,740 50,80 21.76 29,04 549 34,53 1,62Basin Tank 0,78 5,535 1,687 51,71 21.42 30.30 5.50 35,79 2.32Battleground Tank 2 0.42 7.300 2,225 41,91 24,88 17,04 5.48 22.51 0,78
Battleground Tank B 0.22 7,326 2,233 41,76 24.93 16.83 5.48 22,31 0.41Bear Butte Tank 1,13 5,482 1,671 51.99 21.31 30,68 5.50 3617 3,39
Bear Canyon Tank 1,07 5,617 1,712 51.28 21,58 2971 5.49 35.20 3,15
Bear Canyon Tank 1 0,11 5,210 1,588 53.40 20.78 32,62 5,50 38.12 0.36
Bear Grass Tank 1.06 5,144 1,568 53.74 20.65 33,08 5,50 38,58 3.41
BearTank 1 0,05 6,814 2,077 44.72 23,92 20,79 548 26,28 0.11
Bear Tank 2 0.29 5,715 1,742 50.76 21.77 28,99 5.49 34.49 0.84Bench Mark Tank 0,09 7,274 2,217 42,07 24,83 17.24 5.48 22,72 0.18Bench Tank 0,32 5,646 1,721 51.13 21.64 29.49 5.49 34,99 0,94Bert Killan Tank 0,38 7,365 2,245 41,53 25.01 16.52 548 22,00 0.70
Bicentennial Tank 0,53 5,722 1,744 50.73 21,78 28.94 549 34.44 1,52Big Canyon Tank 1 0.25 5,469 1,667 52,06 21.29 30,77 5,50 36,27 0.75Big Canyon Tank 2 0,16 5,351 1,631 52.67 21.06 31,62 5.50 3711 0.49Big Meadows Tank 1 5,78 9,131 2,783 30.59 28.47 2,13 5.46 769 3,65
Big Meadows Tank 2 0,98 9,147 2,788 30.49 28,50 1,99 5.46 745 0,61Big Pine Tank 1.71 6,201 1,890 48,14 22,72 25.42 5.49 30,91 4.40
Bill Schroeder Tank 0,33 5,420 1,652 52.31 21,19 31.12 5.50 38.62 1.01
Billy June Tank 0,15 6,414 1,955 46,97 23.14 23.83 549 29,31 0.37
Black Canyon Tank 0.63 6,335 1,931 47.40 22,99 24.42 5.49 29,91 1,56
Black Grama Tank 0,33 5,312 1,619 52,88 20.98 31.90 5,50 37,39 1.03
Black Mesa Tank 3 0.24 5,246 1,599 53,21 20.85 32,36 5.50 37.86 0,75
Black River Tank 1 0.99 6,106 1,861 48,66 22.54 26,13 5.49 31.62 2.61
Black River Tank 2 1.36 6,083 1,854 48,79 22.49 26,30 5.49 31.79 3.59Black Tail Tank 043 4,154 1,266 58.62 18.71 39,91 5.51 45.42 1.64
Blue Fox Tank 0.45 5,594 1,705 51.40 21.53 29.87 5,49 35,37 1,31Biue House Tank 0.51 5,505 1,678 51,87 21,36 30,51 5,50 36.01 1,53
Blue Lake 0,89 7,234 2.205 42,30 24,75 17,55 548 23,03 1.71
Bluff Cienega Tank 0,89 8,136 2,480 36,88 26,52 10,37 5.47 15,84 1,18
Bob Spit Tank 0.25 5,410 1,649 52,37 21,17 31,19 5.50 36,69 0,77Bobcat Tank 0.32 5,531 1,686 51,73 21,41 30,32 5.50 35.82 0,96
Bonehead Catchment 0,33 5,007 1,526 5444 20,38 34,05 5.50 39.56 1,09Bonehead Tank 0.21 5,358 1,633 52.64 21,07 31.57 5,50 37,07 0,66Bonito Trail Tank 0.40 8,140 2,481 36,86 26,52 10,34 5.47 15.81 0,53
Bootleg Lake 9,44 6,886 2,099 44,31 2407 20.24 5.48 25.72 20,24Borrow Pit Tank 1 013 5,755 1,754 50.55 21,85 28.71 5.49 34.20 0,36Borrow Pit Tank 2 0,31 5,650 1,722 51,11 21,64 29.47 5.49 34.96 0,90
Boundary Bute Tank 0.74 8,753 2,668 33.02 27.73 5,30 5.46 10.76 0,67
Boundary Tank 1 0,12 7,982 2,433 3783 26,21 11,62 5.47 1709 0,17
Boundary Tank 2 0,16 5,948 1.813 49.52 22,23 27.29 549 32,78 0,44
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EXHIBIT 11.,1,1 A

EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre.Lake
Elevation Evaporalíon Precipitation Evaporation Runoff Annual DeoletionName Acres ft m (in) (in) (in) (in) (in) (af/yr)Bourke Tank 1.51 5,449 1,661 5216 21.25 30.91 5.50 36.4' 4.57Box Tank 0.33 4,810 1,466 5542 20.00 3543 5.50 40,93 1,13Brown Butte Tank 0.25 8,753 2.668 3302 27.73 5,30 546 10.76 0.22Brown Cabin Tank 2 0,41 5,705 1,739 5081 21,75 29.06 549 34.56 117Brush Pile Tank 0,09 7,441 2,268 4108 25.15 15.93 548 21.41 0,16Brushy Canyon Ta nk 1 0,12 4,823 1,470 5536 20.02 35.34 5.50 40,84 0.41Brushy Canyon Tank 2 0.06 4,846 1,477 55.24 20.07 35,18 5.50 40.68 0.21Brushy Tank 1 0.53 5,289 1,612 52,99 20,93 32,06 5.50 37.56 1.65Brushy Tank 2 0.52 6,814 2,077 44,72 23.92 20.79 548 26,28 1,15Buck Horn Tank 0.21 6,217 1,895 48.05 2275 25,30 5.49 30,79 0.54Buckskin Tank 0,50 5,801 1,768 50.31 21.94 28,37 5.49 33.86 1.41Bull Creek Tank 0.48 6,460 1,969 4671 23.23 23.48 5.49 28,97 1,15Bull Pasture Tank 0.61 5,036 1,535 54.29 20.44 33.85 5.50 39,35 1.99Bull Pasture Tank 1 0.48 6,161 1,878 48.36 22.64 25.71 549 31.20 1.26Bull Pasure Tank 2 0,58 5,446 1,660 52.18 21.24 30.94 5.50 36,43 1.76Bull Tank 1 D.37 5,259 1,603 53.15 2D.68 32.27 5,50 37.77 1.7Bull Tank 2 D.23 4,957 1,511 54.68 20.28 34.40 5.5D 39.90 0.76Bull Tank 3 D,18 6,289 1,917 47.66 22.90 24.76 549 30.25 0.45Bull Tank 4 2.43 6,368 1,941 47.22 23,05 24,17 549 29.66 6,00Bunny Tank 0.49 4,793 1,461 55,51 19,96 35,54 5.50 41,05 1,66Burnt Corrai Tank 1.27 6,621 2,018 45.81 23.55 22.27 5.48 27,75 2.94Butte Tank 0.46 5,036 1,535 54.29 2D.44 33.85 5.5D 39,35 1.52Butterball Tank 1.28 5.289 1,612 52,99 2D,93 32,06 5.50 37.56 4.D1C3Tank 0.30 8,799 2,682 32.7 27.82 4.91 546 10,38 0,26Cabin Spring Tank 0.05 7,080 2,158 43,19 2445 18.75 548 24.23 0,10Caddo Pomt Tank 0,19 5,433 1,658 52.25 21.22 31.03 5.50 36.53 0.58Calf Creek Tank 0.89 5,322 1,622 52.83 21.00 31.83 5,50 37.32 2,77Calf Pasture Tank 1 0,11 5,804 1,769 50.29 21.94 28.35 5.49 33,84 0.31Calf Pasture Tank 2 0,31 5.636 1,718 51,18 21.62 29,56 549 35,06 0,90Canyon Butte Tank 0,93 5,830 1,777 50.15 22.00 28,16 5.49 33.65 2.62Canyon Day Tank 2.02 5,118 1,560 53.87 20.60 33.27 5.50 38,77 6,54Canyon Tank 0.55 5,814 1,772 50.24 21.96 28.28 5.49 33,77 1.54Carlos Moody Tank 0,74 6.109 1,862 48,65 22.54 26,10 5.49 31.59 1.96Carrizo Tank 0.54 5,258 1,602 53.16 20,87 32.29 5.50 37,79 1.71Catfish Tank 6,64 6,204 1,891 48,13 22,73 25.40 549 30.89 17,10Cattail Rush Tank D11 6,798 2,072 44.81 23.89 20.92 6.48 26.40 0.25Cattle Drive Tank 010 7,582 2,311 40.24 25.43 14.81 5.48 20.29 0,16CC Flat Tank 0.09 8,770 2,673 32,92 27.76 5,16 546 10,62 0.08Cedar Canyon Tank 0.53 5,735 1,740 50,66 21.81 28.85 549 34,34 1.53Cedar Drift Fence Tank 0.39 5,371 1,637 52.57 21,09 31.48 5,50 3697 1.22Cedar Gap Tank 1.43 5,344 1,629 52.71 21,04 31.66 5.50 37.16 444Cedar Mesa Tank 1 1.32 5,387 1,642 52.49 21.13 31.6 5.50 36.85 4.06Cedar Mesa Tank 2 0,76 5,466 1,666 52,08 21,28 30.79 5.50 36.29 2.30Cement Trough Canyon Tank 0.91 5,518 1,682 51.80 21.38 3042 5.50 35,91 2.73Cemetery Tank 0,32 5,049 1,539 54.22 20.46 33,76 5.50 39.26 1.04Cerro Gorrdo Tank D.46 5,525 1,684 51,77 21.40 30.37 5.50 3586 1,37CH Tank 0,67 5,213 1,589 53.38 20,79 32.60 5.50 38,10 2,14Chalk Tank 0.09 4,649 1,417 56.22 19,68 36.54 5.50 4205 0.31

Charco Tank 1 1.45 5,981 1,823 49.34 22.29 27,05 5.49 32.54 3,93Charco Tank 2 0.46 6,161 1,878 48.36 22.64 25.71 549 31.20 1.21Checker Tank 0.48 5.341 1,628 52.72 21.04 31,69 5.5D 37.18 1.48Chediski #20 Tank 0.28 6,296 1,919 47.62 22.91 24,71 5.49 30.20 0,70Chino Tank 1 7,37 6,161 1,878 48.36 22,64 25.71 549 31.20 19,17Chino Tank 2 0.42 6,850 2,088 44.51 24.00 20,52 5.48 26.00 0.91Chipmunk Tank 0.39 4,911 1,497 54.92 20.19 34,72 5,50 40.22 1,31Chuck Box Tank 0,54 7,316 2,230 41,82 24.91 16,91 5.48 22.39 1.02Church Tank 0.71 5,400 1,646 5242 21.15 31.26 550 36,76 2.16Cibecue Canyon Tank 0.58 4,911 1,497 54.92 20.19 34.72 5,50 40.22 1,96Cibecue Peak Tank D,15 5,906 1,800 4975 22,14 27,60 549 33,09 0.41Cibecue Rim Tank 0,39 5,279 1,609 5305 20.91 32.13 550 37.63 1.24Cinder Pit Tank 0,30 8,793 2,680 32,77 27.80 4,97 5.46 10.43 0.26Cinder Tank 0.30 8,766 2,672 32.94 27,75 5,19 546 10,65 0.26Cliff Dwelling Tank 1.47 4,902 1,494 54,96 20,18 34,79 5.50 4029 4,94Cliff Tank 0.60 6,099 1,859 48.70 22.52 26.18 549 31.67 1,57Cliffrose Tank 1 0.36 6,424 1,958 46.91 23,16 23,75 549 29,24 0.87

EX 11,3,1,1 A
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EXHIBIT 113.11 A

EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) nn) (in) (aflyrìCliffrose Tank 2 0.65 5,279 1,609 53.05 20.91 32.13 5.50 3763 2.03Clover Flat Tank 1 0.97 5,374 1,638 52.55 21.10 31.45 5.50 36.95 2.98Clover Flat Tank 2 0.74 5,443 1,659 5219 21.24 30.96 5.50 36.45 2,26Clover Tank 0.56 5,108 1,557 53.92 2058 33.34 5.50 38.84 1.82Cold Spring Pit 0.08 8,287 2,526 35.95 26.81 9.14 5.47 14.61 0.09Cone Butte T ank 0.32 5,259 1,603 53.15 20.88 32.27 5.50 37.7ï 0.99Cooley Lake 12.26 7,087 2,160 43.15 24.46 18.70 5,48 24.18 24.70Com Creek Tank 1.82 6,079 1,853 48,81 22.48 26.32 5.49 31.81 4,83Corner Tank 0.27 5,220 1,591 53.35 20.80 32.55 5.50 38.05 0.84Corner Willow Creek Trank 3.98 6,158 1,877 48.38 22.64 25.74 5.49 31.23 10.38CorralTank 0.38 3.386 1,032 62.17 17.20 44.97 5.52 50,49 1.62Cottontail Tank 0.40 5,604 1,708 51.35 21.55 29.80 5.49 3530 1.17Cottonwood Spring Tank 010 6,178 1,883 48.27 22.68 25.59 5,49 31.08 0.26Cottoriwood Tank 1.25 6,001 1,829 49.23 22.33 26.90 5.49 32.39 3.38County Line Tank 0.47 6,483 1,976 48.58 23.28 23.31 5,49 28.80 1.13Cover Lake 2.42 7,687 2,343 39.62 25.64 13.98 5,47 19.48 3.92Cow Butte Tank 0.20 5,387 1,642 52.49 21.13 31.36 5.50 36.85 0.62Cow Elk Tank 0.10 7,759 2,365 39.18 25.78 13.41 5.47 18.88 0.15Cowboy Tank 0.37 5,036 1,535 54.29 20.44 33.85 5.50 39.35 1,22Coyote Butte Ta nk 031 5,400 1,646 52.42 21.15 31.26 5.50 36.76 0.95Coyote Tank 0.33 6,070 1,850 48,86 22.46 26.40 5.49 31.89 0.87Cross Trail Tank 0.89 3,816 1,163 60.21 18.05 42.17 5.51 47.68 3.55Crow Tank 0.54 5,446 1,660 52.18 21.4 30.94 5.50 36.3 1.65Cup Tank 0.26 5,479 1,670 52.01 21.31 30.70 5.50 36.20 0.77Cypress Pasture Tank 0.36 3,980 1,213 59.45 18.37 41.08 5.51 46.59 1.410.5 Tank 072 5,574 1,699 51.51 21.49 30.01 5.50 35.51 2.13Dead Cow Tank 0.39 5,341 1,628 52.72 21.04 31.69 5.50 37.18 1.20Deer Creek Tank 0.91 5,732 1,747 50.68 21.80 28,87 5.49 34.37 2.59Deer Spring Tank 0.36 7,051 2.149 43.36 24.39 18.98 5.48 24.46 0.74DeerTank 0.10 6,539 1,993 46.27 23.38 22.89 5.49 28.37 0.23Diamond Tank 0.77 5,883 1,793 49.87 22.10 27.77 5.49 33.26 2.12Dicklee Lake 0.10 6,280 1,914 47.71 22.88 24.84 5.49 30.32 0.24Diversion Tank 0.69 8,281 2,524 35.99 26,80 9.19 5.47 14.66 0.84Divide Tank 0.20 6,578 2,005 46.05 23.46 22.59 5.49 28.08 0.47Dixon Tank 3,18 5,489 1,673 51.96 21.33 30.63 5.50 36.12 9.57Doe Rock Tank 0.20 6,975 2,126 43.80 24.24 19.56 5.48 25.04 0.41Doe Tank 0.34 4,695 1,431 56.00 19.77 36.23 5.50 41.73 1.17Donkey Lake 0.29 7,126 2,172 42.93 24.54 18.39 5.48 23.87 0.58Double Mountain Tank 0.49 5,135 1,566 53.77 20.64 33.13 5.50 38.63 1.57Double Tank 5.69 5,669 1,728 51.01 21.68 29.33 5.49 34.82 16.51Dove Tank 0.31 5,902 1,799 4976 22.14 27.63 5.49 33.12 086Dlirt Fence Tank 0.24 5,449 1,661 52.16 21.25 30.91 5.50 36.41 0.71Dry Lake 0.09 6,798 2,072 44.81 23.89 20.92 5.48 2640 0.21Dry Lake Tank 01019 0.33 5,758 1,755 50.54 21.85 28.68 5.49 34.18 0.93Dry Tank 0.23 3,461 1,055 61.83 17.35 44.48 5.52 50.00 0.98Dry Tank 05036 010 5,430 1,655 52.26 21.21 31.05 5.50 36,55 0.31Dry Tank 08011 0.61 4,793 1,461 55.51 19.96 35.54 5.50 41.05 2.10Dry Valley Tank 1.43 6,371 1,942 47.20 23.06 24.15 5.49 29.64 3.53Duck Lake 1.40 7,073 2,156 43.23 24.43 18.80 5.48 24.28 2.82Duck Tank 4.31 6,129 1,868 48.54 22.58 25.96 5.49 31.45 11.29Duck Walk Tank 0.43 5,653 1,723 51.09 21.65 29.44 5,49 34.94 1.26Dynamite Tank 0.72 6,512 1,985 46.42 23.33 23.09 5.49 28.57 1.72E B Tank 3.06 4,656 1,419 56.19 19.69 36.50 5.50 42.00 10.71Earl Park Tank 0.85 8,446 2,575 34.95 27.13 7.82 5.47 13.29 0.95East Bonito Prairie Tank 22.42 5,863 1,787 49.98 22.06 27.92 5.49 33.41 62.42East Burn Tank 0.16 6,857 2,090 44.47 24.01 20.47 5.48 25.95 034East Medicine Tank 0.78 4,088 1,246 58.94 18.58 40.36 5.51 45.86 299East Tank 0,08 6,808 2,075 44.76 23.91 20,84 5.48 26.33 018Ed Walker Tank 0.40 9,278 2,828 2963 28.75 0.87 5.46 6.33 0.21Elk Bed Tank 0.23 7,795 2,376 38.96 25.85 13.12 5.47 18.59 0.35Elk Pit Tank 0.09 7,851 2,393 38.63 25.96 12.67 5.47 18.14 0.14Elk Spring Cienega Tank 0.09 8,638 2,633 3375 27.50 6.25 5.46 1171 0.00Ellison Creek Tank 0.83 5,167 1,575 53.62 20.70 32.92 5.50 3842 2.66Endfield Tank 0.35 5,020 1,530 54.37 2041 33.96 5.50 39.46 1.16Feedbox Cienega Tank 0.11 8,898 2,712 32.10 28.01 4.09 5.46 9.55 0.08
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (In) On) (in) (in) On) (allyr)Firebox Tank 1 0.51 6.024 1,836 49.11 22.37 26.73 549 32.23 1.38Firebox Tank 2 0.93 6,188 1,886 48.22 22.70 25.52 549 31.01 2.40First Hollow Tank 040 6,591 2,009 45.98 23.49 22.49 5.49 27.98 0.93Fish Tank 0.26 5,945 1,812 4953 22.22 27.31 5.49 32.81 0.72Flying V Canyon Tank 2 0.22 5,371 1,637 52.57 21.09 3148 5.50 36.97 0.67Flying V Pasture Tank 1 0.30 5,482 1,671 51.99 21.31 30,68 5.50 36.17 0,90Flying V Tank 1 013 5,049 1,539 5422 20.46 33.76 5.50 39.26 043Forestdale Canyon Tank 4.98 6,424 1,958 46.91 23.16 23.75 549 29.24 12.14Forestdale Tank 0.55 6,224 1.897 48.02 22.77 25.25 549 3074 1.41Fox Canyon Tank 1 0.39 5,925 1,806 4964 22.18 2746 5.49 32.95 1.08Fox Canyon Tank 2 0.21 6.017 1,834 4914 22.36 26.78 5.49 32.27 0.56Fox Canyon Tank 3 0.58 4,936 1,505 54.78 20.25 34.54 5.50 40.04 1.94Freds Lake 0.23 7,149 2,179 42,79 24.58 18.21 5.48 23.69 0.45Frog Pond Tank 0.32 4,875 1,486 55.10 20.12 34.97 5.50 4047 1.07Ft. Apache Tank 2 0.20 4,964 1.513 54.65 20.30 34.35 5.50 39.85 0.67GWashTank 188 5,161 1,573 53.65 20.68 32.97 5.50 3847 6.02G-5 Farm Tank 061 6,266 1,910 47.78 22.85 24.93 549 30.42 1.54G-5 Tank 0.53 6.253 1,906 47.86 22.82 25.03 5.49 30.52 1.38Gentry Tank 0.28 5,935 1,809 49.59 22.20 27.39 5.49 32.88 0.77Gentry Trail Tank 0.91 5,128 1.563 53.82 2062 33.20 5.50 38.70 2.93Georges Bute Tank 0,33 5,614 1,711 51.30 21.57 29.73 5.49 35,22 0.96Ghost Tank 0.68 5,604 1,708 51.35 21.55 29.80 549 3530 2.01Gila Tank 0.12 5,138 1,566 53.77 20.64 33.13 5.50 38.63 0.40Gobbler Tank 0.30 6,470 1,972 46.66 23.25 23.41 5.49 28.89 0.73Gooseberry Dam 1.89 7,343 2,238 41.66 24.96 16.70 5.48 22.18 3.50Gopher Tank 0.66 5,046 1,538 54.24 20.46 33.78 5.50 39.28 2,15Grasshopper Tank 2 0.68 5,840 1,700 . 50.10 22.01 28.08 5.49 33.58 1.90Grassy FlatTank 2.83 5,784 1,763 50.40 21.91 28.49 5.49 33.98 8.02Grease Buck Tank 0.42 5.223 1,592 53.33 20.81 32.53 5.50 38.03 1.34Green Spot Tank 0.10 8,018 2,44 37.61 26.29 11.32 5.47 16.80 0.14Green Tank 0.91 9,114 2,778 30.70 28.43 2.27 5.46 7.73 0.58Gully Tank 1.27 5,095 1,553 53.99 20.55 33.43 5.50 38.93 4.13Halfway Tank 12.99 5,682 1,732 50.94 21.71 29.23 5.49 34.72 37,60Harvey Tank 0.09 5,823 1,775 50.19 21.98 28.20 5.49 33.70 0.26Haystack Cienega Tank 0.24 7,569 2,307 40.32 25.40 14.92 5.48 20.39 0.40Haystack Seep Tank 0.11 7,582 2,311 40.24 25.43 14.81 5.48 20.29 0.18Haystack Tank 0.30 7,612 2,320 40.07 25.49 14.58 5.47 20.06 0.51Heavy Bum Tank 0.07 6,818 2,078 44.70 23.93 20.77 5.48 26.25 0.16Heifer Tank 1 0.12 5,423 1.653 52.30 21.20 31.10 5.50 36.60 0.38Heifer Tank 2 0.91 6,184 1,885 48.23 22.69 25.54 5.49 31.03 2.38HeUs Hole Tank 2.05 6,053 1,845 48.95 22.43 26,52 5.49 3201 5.46Hidden Lake 0.30 7,221 2.201 42.37 24.72 17.65 5.48 23.13 0.57Highway 60 Tank 0.49 5,886 1,794 49.85 22.10 27.75 5.49 33.24 1.36Highway Drift Fence Tank 0.62 5,738 1,749 50.64 21.82 28.83 5.49 34.32 1,78Hil Tank 0,50 4,941 1,506 54,77 20.25 34.51 5,50 40.02 1.68Hobbie Tank 1 0.21 5,308 1,618 52.89 20.97 31.92 5.50 37.42 0.64Hobble Tank 2 0.58 5,167 1,575 53.62 20.70 32.92 5.50 38.42 1.86Hog Spring Tank 0.54 6.549 1,996 46.22 23.40 22.81 5.49 28,30 1.28Holding Pen Tank 1.53 4,944 1,507 54.75 20.26 34.49 5.50 39.99 5.09Hole Canyon Tank 0.34 5,236 1,596 53.26 20.83 32.43 5.50 37.93 1.07Hoot OWL Tank 2.30 5,869 1,789 49.94 22.07 27,87 5.49 33.36 6.36Hop Canyon Tank 2.62 6,552 1,997 48.20 23.41 22.79 5.49 28.28 6.18Hom Tank 1.07 7,349 2.240 41.62 24.97 16.65 548 2213 1.97Horse Camp Tank 0.46 4,823 1,470 55.36 20.02 35.34 550 4084 1.57Horse Camp Trail Tank 0.26 4,872 1,485 55.11 20.12 35.00 5.50 40.50 0.87Horse Canyon Tank 1.50 4,911 1,497 54.92 20.19 34.72 5.50 40.22 503Horse Mesa Tank 078 5,151 1,570 53.70 20.66 33.04 5.50 3854 2.50Horse Pasture Tank 0.39 5,630 1,716 51.21 21.60 29.61 5.49 35.11 1.15Horse Ranch Tank 0.81 6,004 1.830 49.22 22.34 26.88 5.49 32.37 2.17Horse Tank 1 0.67 5,604 1,708 51.35 21.55 29.80 5.49 35.30 1.95Horse Tank 2 0.49 4,711 1,436 55.91 19.80 36.11 5.50 41.62 1.681-19 Tank 0.37 5,371 1,637 52.57 21.09 31.48 5.50 36.97 1.13Ice Cream Cone Tank 0.70 5.479 1,670 52.01 21.31 30.70 5.50 36.20 2.12ID Ranch Tank 3.75 6,037 1,840 49.04 22.40 26.64 5.49 32.13 10.04IDTank2 3.11 5,984 1,824 49.32 22.30 27.02 5.49 32.52 8.44
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DeoletionName Acres It m fin) (in) (in) (in) (in) (aflyr)Indian Creek 0.93 5.653 1.723 51.09 21.65 29.44 5.49 34.94 2.69Indian Flatt Tank 1.16 5,974 1,821 49.38 22.28 27.10 5,49 32.59 3.15Jackrabbit Tank 021 5,246 1,599 53,21 20,85 32.36 5.50 37.86 0.67Jaguar Tank 0.41 5,285 1,611 53.01 20.93 32.08 5.50 37.58 1.28Javelina Tank 0.50 4,997 1,523 54.49 20.36 34.12 5.50 39.62 1.86John Deer Tank 015 5,344 1,629 52.71 21.04 31.66 5.50 37.16 0.48John Hall Cabin Tank 0.79 6,611 2,015 45.87 23.53 22.34 5,48 27.83 1.83John Hall Tank 0.17 6,496 1,980 46.51 23.30 23.21 5,49 28.70 0.41John Moore Tank 1 0.30 5,945 1,812 49.53 22.22 27.31 5.49 32.81 0.82John Moore Tank 2 0.36 5,151 1,570 53.70 2066 33.04 5.50 38.54 1.15John Moore Tank 3 025 4,875 1,486 55.10 20.12 34.97 5.50 40.47 0.85Johnnie Tank 044 6,286 1,916 47.68 22.89 24.79 5,49 30.27 1.11Johnson Corral Tank 1.69 6,184 1.885 46.23 22.69 25.54 5,49 31.03 4.36JumpoffTank 0,40 6,900 2,103 44.23 24.0. 20.14 5,48 25.62 0.85Junction Tank 1 0.35 5,039 1,536 54.27 20,45 33.82 5.50 39,32 1.15Junction Tank 2 0.33 8,589 2,618 3406 27,40 6,66 5,47 12.12 0.33Junction Tank 3 0.72 5,673 1,729 50.99 21.69 29.30 5,49 3480 2.09Juniper Tank 1 0.46 6,421 1,957 46.93 23.15 23.78 5.49 29.27 1.17Juniper Tank 2 0,59 5,272 1,607 53.08 20.90 32.18 5.50 37.68 1.84Kelly Butte Tank 0.21 4,964 1,513 54.65 20.30 34.35 5.50 39.85 0.69Kelly Draw Tank 1.17 5,732 1,747 50.68 21.80 28.8? 5,49 34.37 3.35KeystDne Tank 0.42 5,167 1,575 53.62 20.70 32.92 5.50 38.42 1.36Kínishba Tank 1.09 5,591 1,704 51.42 21.53 29.90 5,49 35.39 3.20KL Junction Tank 4.27 6,224 1,897 48.02 22.77 2525 5,49 30.74 10.95L Tank 0.95 5,581 1,701 51.47 21.51 29,97 5,49 3546 2.80Lake 0407 0.13 7,234 2.205 42.30 24.75 1755 5,48 23.03 026LargD Tank 1 7.76 7,185 2,100 42.58 24.65 17.93 5,48 2341 15.14Largo Tank 2 0.53 7,280 2,213 42.14 24.80 17.34 548 22.82 1.02Lightning Park iank 0.11 8,022 2,445 37.59 26.29 11.30 5,47 16.77 0.15Lightning Tank 0.64 5,272 1,607 53.08 20.90 32.18 5.50 37.68 2.02LimestDne Ridge Tank 1 0.25 6,217 1,895 48.05 22.75 25.30 5,49 30.79 0.63LimestDne Ridge Tank2 0,46 6,230 1,899 47.98 22.78 25.20 5,49 30.69 1.17Limestone Tank 0.35 5,407 1,648 52.38 21.17 31.22 5.50 3671 1.06Litte Round TDp Tank 0.52 6,188 1,886 48.22 22.70 25.52 5,49 3101 1.34Litile Tank 0.43 4,052 1,235 59,11 18.51 40.60 5.51 46.11 1.66Live Oak Tank 0.91 5.121 1,561 53.85 20.61 33.25 5.50 3875 2.95Log CDrral Tank 2.17 5,472 1,668 52.04 21.29 30.75 550 36.24 6.55LDg Pond 36.76 7,270 2,216 42.09 24.82 17.27 548 22.74 69.66LDg Road Tank 0.32 6,716 2,047 45.28 23.73 21.54 5,48 27.03 0.72Log Tank 0.28 6,145 1,873 48.45 22.61 2584 5,49 31.33 0.74Lone Pine Tank 1.24 5,128 1,583 53.82 20.62 33.20 5.50 3870 4.01Lone Pine Tank 1 3.95 7,556 2,303 40,40 25.38 15.02 5.48 20.50 6.75LDne Pine Tank 2 6.55 7,461 2,274 40.97 25.19 15.77 5,48 21.25 11.00Lone Pine Tank 3 9.87 6,056 1,846 48.93 22,44 26,49 5,49 31.98 26.32LDne Pine Tank 4 3.89 7.513 2,200 40.65 25.29 15.36 5,48 20.84 6.76Lone Tank 0.55 5,030 1,533 54.32 20,43 33.89 5.50 39.39 1.82LDnely MDuntain Tank 0.39 75.37 10.57 64.81 5.55 70.36 2.27Lonely Mountain Tank 1.02 5,153 1.571 53.69 20.67 3303 5.50 38.53 3.28Long MeadDw Tank 0.23 7.910 2,411 36.27 26.07 12.20 547 17.67 0.33Lost Knife Tank 0.11 5,525 1,684 51.77 21.40 30.37 5.50 35.86 0.33Lost Lake 1.00 6,473 1,973 46.64 23.26 23.38 5,49 28.87 2.40Lost Tank 0.21 6,224 1,897 48.02 22.7 25.25 5,49 30.74 0.55Louse Flat Tank 0.52 5.135 1,565 53.79 20.63 33.15 5.50 38.65 1.67Louse Lake 1,56 7,080 2,158 43.19 24,45 18.75 5,48 24.23 3.16LDuse Tank 1 016 4,882 1,488 55.06 20.14 34.93 5.50 40.43 0.54LDwer Camp Tank 0,45 5,630 1,716 51.21 21.60 29.61 5.49 35.11 1.33LDwer Canyon Tank 0.84 5,554 1,693 51.61 21,46 30.16 5.50 35.65 250Lower CC Flat Tank 0.09 8,737 2,663 33.13 27.69 5.43 5.46 10.90 0.09Lower CDtion Tank 2.65 6,115 1.864 ,48.61 22.55 26.06 5.49 31.55 6.96LDwer Firebox Tank 0.34 6,001 1,829 49.23 22.33 26.90 5.49 32.39 0.91LDwer Hoie CanYDn Tank 2.15 5,098 1,554 53.97 20.56 33.41 5.50 38.91 6.99Lower HDDt ONI Tank 1.75 5,840 1,780 50.10 22.01 28.08 5.49 33.58 489LDwer Horse Mesa Tank 2 0.15 4,862 1,482 55.16 20.10 35.06 5.50 40.57 0.51Lower Limestone Tank 0.41 5,272 1,607 53.03 20.90 3218 5.50 3768 1.28Lower Martinez Tank 0.10 6,171 1,881 48.31 22.66 25.64 5.49 31.13 026
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EXHIBIT 11.3.1,1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation EvaporaUon PreCipìtatìon Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (in) (inì (al/yr)Lower Mattress Tank 0.09 8,553 2,607 34.29 27.33 6.96 5.47 12.42 0.10Lower Mud Tank 0.09 5,115 1,559 5389 20.59 33.29 5.50 38.79 0.30Lower Pasture Tank 9,93 6,119 1,865 48.59 22.56 26.03 5.49 31.52 26.09Lower Reservation Flat Tank 0.14 7,871 2,399 3851 26.00 12.51 5.47 17.99 0.21Lower Stago Canyon Tank 0.53 5,502 1,677 51.89 21.35 30.53 5.50 3603 1.60Lower Stake Tank 0.21 5,358 1,633 52.64 21.07 31.57 5.50 37.07 0.63Lower WllowTank 0.48 5,262 1,610 53.03 20.92 32.11 5.50 37.60 1.52Lowerkeys 0.96 4,892 1,491 55.01 20.16 34.86 5.50 40.36 3.24Main Canyon Tank 0.79 5.197 1,584 53.47 20.75 32.71 5.50 38.21 2.SOMalapai Tank 1.11 5,955 1,815 49.48 22.24 27.24 5,49 3273 3.03Mare Pasture Tank 1.59 6,024 1,836 49.11 22.37 26.73 5.49 32.23 4.27Mashed House Tank 0.39 9,298 2,834 29.50 28.79 0.71 5,46 6.16 0.20Mattress Cienega Tank 0.15 8,661 2,640 33,61 27.55 6.06 5,46 11.52 0.14Maverick Lake 1.03 7,890 2,405 38.39 26.03 12.35 5.47 17.83 1.53McDonald Tank 0.97 7,579 2,310 40.26 25,42 14.84 5,48 20.32 1.64McNary Tank 6.75 7,320 2,231 41.80 24.92 16.88 5.48 22.36 12.57Medicine Bute Tank 1 0.39 4,167 1,270 58.56 18.73 39.83 5.51 45.34 1.49Medicine Bute Tank 2 0.60 3,930 1,198 59.68 18.27 41.41 5.51 46.92 2.33Mescal Tank 0.25 75.37 10.57 64,81 5.55 70.36 1.47Mescal Tank 0.42 5,582 1,702 51.46 21.51 29.96 5.49 3545 1.23Mesquite Tank 0.32 5,764 1,757 SO.50 21.87 28.63 5.49 34.13 0.90Middle Burn Tank 0.09 8,094 2,467 37.15 26.43 10.71 5.47 16.18 0.13Middle Cotton Tank 0.23 6,286 1,916 47.68 22.89 24.79 5.49 30.27 0.59Middie Seven Mile Tank 0.10 5,456 1,663 52.13 21.26 30.86 550 36.36 0.30Milk Ranch Tank 0.80 6,739 2,054 45.15 23.78 2137 5.48 26.85 1.80Mine Tank 017 4,800 1,463 55,47 19.98 35.50 5.50 41.00 0.57Mine Tank 2 015 5,200 1,585 53.45 20.76 32.69 5.50 38.19 0.49Minor Flat Tank 1 0.84 6,047 1,843 48.98 22.42 26.57 5.49 32.06 2,25Miricie Tank 0.22 9,035 2,754 31.21 28.28 2.93 5.46 8.39 015Moore Mountain Tank 1.73 5,371 1,637 52.57 21.09 31,48 5.50 36.97 5.35Mud Cat Tank 0.92 5,318 1,621 52.84 20.99 31.85 5.50 37.35 2.87Mud Spring Tank 1.03 5,594 1,705 51.40 21.53 29.87 5,49 35.37 3.04Mud Tank 1 1.65 5,922 1,805 49.66 22.18 27,48 5.49 32.97 4.55Mud Tank 2 0.68 6,936 2,114 44.02 24.16 19.86 5.48 25.34 1.44Mud Tank 3 0.94 6,329 1,929 47.44 22.97 24.47 5.49 29.96 2.34Mud Tank 4 0.67 5,541 1,689 51,68 21.43 30.25 5.50 35.75 1.99Mule Tank 5 0.68 5,817 1,773 SO.22 21.97 28.25 5.49 33.74 1,92Mustang Ridge Tank 0.37 5,108 1,557 53.92 20.58 33.34 5.50 38.84 1.20Mustang Spring Tank 1.10 5,577 1,700 51.49 21.50 29,99 5.50 3549 3.26N Tank 125 6,480 1,969 4671 23.23 23.48 5.49 28.97 3.01Navaho Pit Tank 6.54 6,142 1,872 48.47 22.61 25.86 5.49 31.35 17.10Navajo Bill Tank 0.94 4,764 1,452 55.65 19.91 35.75 5.50 41.25 3.25Navajo Spring 0.10 5,115 1,559 53.89 20.59 33.29 550 38.79 0.33Navajo Tank 1 0.19 5,446 1,660 52.18 21.24 30.94 5.50 36.43 0.58Navajo Tank 2 0.32 5,262 1,610 53,03 20.92 32.11 5.50 3760 1.01New cedar Drift Fence Tank 0.34 5,295 1,614 52.96 20.95 32.01 5.50 37.51 1.07New Moore Mountian 0.56 5,374 1,636 52.55 21.10 31,45 5.50 3695 173New Tank 1 0.19 7,155 2,181 42.76 24.59 18.16 5.48 2364 0.38No Name Tank 0.60 8,484 2,556 34.72 27.20 7,52 5.47 1299 0.65North Bonito Prairie Tank 4.66 6,001 1,629 49.23 22.33 26.90 5.49 3239 12.57North Boundary 019 6,896 2,102 44.25 24.09 20.16 5.48 25.65 0.41North Gopher Tank 0.15 4,993 1,522 54.50 20.36 34.15 5.50 39.65 0.49Nyce Lake 0.65 7,359 2,243 41.57 24.99 16.57 5.46 2205 1.19Oak Flat Tank 1.8 5,010 1.527 54.42 20.39 34.03 5.50 39.53 4.56Oak Spring Tank 1.61 5,856 1,785 50.01 22.05 27.96 5,49 33.46 4.49Oak Tank 2.76 6,365 1,940 47.24 23.04 24.20 5.49 29.68 6.83Old Camp Tank 0.70 6,102 1,860 48.68 22.53 26.15 5.49 31.64 1.85Old Mare Pastre Tank 1.50 5,955 1,615 49,48 22.24 27.24 5.49 32.73 4.10Old Road Tank 0.09 5,194 1,583 53.48 20.75 3274 5.50 38.23 0.29Olson Tank 0.92 4,718 1,436 55.88 19.81~ 36.07 5.50 41.57 3.20One Mile Tanks 0.53 5,994 1,827 49.27 22.32 2695 5.49 32.44 1.43P S Spring Tank 0.47 7,497 2,285 40.75 25.26 1549 5.48 20.97 0.82Palomino Tank 053 5.755 1,754 50.55 21.85 28.71 5.49 34.20 1.51Parker Tank 2 0.22 5,302 1,616 5293 20.96 31.97 5.50 37.46 0.69Pasture Tank 0.33 9,104 2,775 30.76 28.41 2.35 5.46 7.81 0.21
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) On) On) (af/yr)Pasture Tank 1 1.25 5,745 1,751 50.61 21.83 28.78 5.49 34.27 356Pasture Tank 3 0.52 5,135 1,565 53.79 20.63 33.15 5.50 38.65 1.69Pasture Tank 4 0.25 5,079 1,548 54.07 20.52 33.55 5.50 3905 0.81Peach Tank 0.59 5.164 1,574 53.63 20.69 32.95 5.50 38.44 1.88Peach Tree Tank 0.85 5,433 1.656 5225 21.22 31.03 5.50 36.53 2.59Peninsula Tank 0.32 5,876 1,791 49.90 22.09 27.82 5.49 33.31 0.00Penrod Flat Tank 0.09 7.966 2,428 37.93 26.18 11.75 5.47 17.22 0.14Penrod Tank 0.18 7,749 2.362 39.24 25.76 13,48 5.47 18.96 0.29Pepper Lake 0.46 7,021 2.140 43.53 24.33 19.20 5.48 24.68 0.95Petrified Tank 0.79 6,476 1,974 48.62 23.26 23.36 5.49 28.85 1.91Piggie Tank 0.31 5,197 1,584 53,47 20.75 32.71 5.50 38.21 0.97Pine Basin Tank 0.31 7,454 2,272 41.00 25.18 15.83 5.48 21.30 0.55Pine Flat Tank 6.61 5,482 1.671 51.99 21.31 30.68 5.50 36.17 19.94Pine Tank 0.30 5,974 1,821 49.38 22,28 27.10 5.49 32.59 0.81Pinetop Mountain Tank 1,20 7,077 2,157 43.21 24.44 18.77 5.48 24.25 2.42Pinto Tank 0.19 7,031 2,143 43.48 24,35 19.13 5.48 24.61 0.39Pinyon Tank 0.56 5,151 1.570 53.70 20.66 33.04 5.50 38.54 1.80Pit Hole Tank 0.96 5,909 1,801 49.73 22.15 27.58 5.49 33.07 2.63Pit Tank 1 0,20 7.208 2,197 42.45 24.70 17.75 5.48 23.23 0.39Pit Tank 2 0.27 7.257 2,212 42.16 24.79 17.37 5.48 22.85 051PilTank 3 0.55 5.289 1,612 52.99 20.93 32.06 5.50 37.56 1.71Pit Tank 4 0.57 6,135 1,870 48.50 22.59 25.91 5.49 31.40 1.49Plow Tank 0.49 5,285 1,611 53.01 20.93 32.08 5,50 37.58 1.55Pocket Tank 0.59 5,732 1,747 50,68 21.80 28.87 5.49 34.37 1.69Poker Mountain Tank 1 0.97 6,207 1,892 48.11 22,73 25.37 5.49 30.86 2.50Poker Mountain Tank 2 0.83 6,293 1,918 47.64 22.00 24.74 5.49 30.23 2,09Ponderosa Tank 071 5,591 1,704 51.42 21.53 29.90 5.49 35,39 2.08Post Offce Tank 064 5,985 1,818 49.43 22.26 27.17 5.49 32.66 1.74Pothole Tank 02086 0.09 6,506 1,983 46.46 23.32 23.14 5.49 28.62 0.22Powder Tank 0.16 7,001 2,134 43.65 24.29 19.36 5.48 2484 0.32Prarie PitT ank 1.63 5,863 1,787 49.98 22.06 27.92 5.49 33.41 4.54Priebe Creek Tank 1.17 5,804 1,769 50.29 21.94 28.35 5.49 33.84 3.31Pronghorn Pi! Tank 0.09 8,025 2,446 37.57 26.30 11.27 5.47 1674 0.13Pryce Lake 0.29 7,051 2,149 43.36 24.39 18.98 5.48 24.46 0.59Pumpkin Lake 1.16 7,021 2,140 43.53 24.33 19.20 5.46 24.68 2.39Pussy Tank 0.92 6,106 1,861 48.66 22.54 26.13 5.49 31.62 2.42Quail Tank 0.15 4,601 1,403 58.46 19.59 36.87 5.50 42.37 0.52QuailTank 0.57 75.37 10.57 64.81 555 70.36 3.35Railroad Track Spring Tank 0.12 7.907 2,410 38.29 26.07 12.22 5.47 17.70 0.17Rattle Snake Tank 0.11 7.014 2,138 43.57 24.32 19.25 5.48 2474 0.23Red 77 Tank 0.09 8,622 2,628 33.85 27.47 6.39 5.46 11.85 0.09Red Canyon Tank 1 0.60 5.377 '1,639 52.54 21.11 31.43 5.50 36.93 1.84Red Canyon Tank 2 0.38 5,138 1,566 53.77 20.64 33.13 5.50 38.63 1.22Red Hil Tank 0.37 5,112 1,558 53.90 20.59 33.32 5.50 3882 1.21Red Knoll Tank 0.90 5,157 1,572 53.67 20.68 32.99 5.50 3849 2.89Red Ledge Mesa Tank 0.47 5,525 1,684 51.77 21.40 30.37 5,50 3586 1.39Red Tank 1 0.71 5,079 1,548 54.07 20.52 33.55 5.50 39.05 2.31Red Tank 2 0.79 5,049 1,539 54.22 20.46 33,76 5.50 39.26 2.58Red Tank 3 0.24 5,318 1,621 52.84 20.99 31.85 5.50 37.35 0.75Ridge Tank 1 0.81 5,144 1,568 53.74 20.65 33.08 5.50 38.58 2.00Ridge Tank 3 0.56 4,980 1,518 54.57 20.33 34.24 5.50 3974 1.86Rim Pit Tank 0.39 4,885 1,489 55.05 20.14 34.90 5.50 40.41 1.32RìmTank 073 5,312 1,819 52.88 20.98 31.90 5.50 37.39 2.27Rip Rap Tank 041 6,283 1,915 47,69 22.88 24.81 5.49 30.30 1.03Road Tank 0.37 5,420 1,652 52.31 21.19 31.12 5.50 36.62 1.13Rock Canyon Tank 0.33 4.232 1,290 58.25 18.86 39.38 5.51 44.89 1.22Rock House Butte Tank 0.39 5,305 1,617 52.91 20.97 31.94 5.50 37.44 1.20Rock House Tank 0,39 5,030 1,533 54.32 20.43 33.89 5.50 39.39 1.30Rocky Basin Tank 1 3.57 5,784 1,763 50.40 21.91 28.49 5.49 33.98 10.11Rocky Basin Tank 2 2.04 5,679 1,731 50.95 21.70 29.25 5.49 34.75 5.89Rocky Tank 0.48 5,679 1,731 50.95 21.70 29.25 5.49 3475 1.40Rons íank 0.22 7,441 2,268 41.08 25.15 15.93 5.48 2141 0.39Root Plow Tank 1.36 6,165 1,879 4834 22.65 25.69 5.49 3118 3.53Ruins Tank 0.49 5,472 1.668 52.04 21.29 30.75 5.50 36.24 1.49Ruins Tank 1 1.07 5,351 1,631 5267 21.06 31.62 5.50 3711 3.31

EX 11.3.1.1 A

P 7 of 11
Confidential -- Subject to Rule 408



EXHIBrr 11.3.1.1 r,.
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (In) (in) (aflyr)Ruins Tank 2 0.90 5,394 1,644 52.45 21.14 31,31 5.50 36.81 2.76Saddie Tank 0.33 5.512 1,680 51.84 21.37 30,46 5.50 35.96 0.98Salt Creek Tank 0.12 5,663 1.726 51.04 21.67 29.37 5.49 34,87 0.35Salt House Tank 3.56 7,621 2,323 40.01 2551 14.50 5.47 19.98 5.93Salt River Rim Tank 0.10 4,793 1,461 55.51 19.96 35.54 5.50 41.05 0.35Salt Tank 0.09 6,683 2,037 45.46 23.67 21,79 5.48 27.28 0.20Salt Trap Tank 1.03 5,705 1,739 50.81 21.75 29.06 5.49 3456 2.97Sam Canyon Tank 0.68 5,801 1,768 50.31 21.94 28.37 5.49 33,86 1,92Sam Green Tank 0.77 5,344 1,629 52.71 21.04 31.66 5.50 37.16 2.38San Juan Rat 0.85 8,760 2,670 32.98 27.74 5.24 5.46 10.70 0.76San Juan Lake 0.63 8,730 2,661 33.17 27.68 5.49 5.46 10.95 0,58San Juan Tank 0.92 8,701 2,652 33.36 27.62 5.73 5.46 11.20 0.86Sand Tank 1 0.34 6,506 1,983 45.46 23.32 23.14 5.49 28.62 0.82Sand Tank 2 1.36 8,491 2,588 3468 27.21 7.47 5.47 12.94 1.47Sand Tank 3 0.72 8,599 2,621 34.00 27.42 6.58 5.47 12.04 0.72Sandstone Tank 0.11 6,709 2.045 4531 -23.72 21.59 5.48 27.08 0.25Sawtooth Tank 1 0.57 5,351 1,631 5267 21.08 31.62 5.50 37.11 1.75Sawtooth Tank 2 0,52 5.476 1,669 52.02 21,30 30.72 5,50 36.22 1.56Second Hollow Tank 0.30 6,801 2,073 44.79 23,90 20.89 5.48 26.38 0.65Seven Mile Tank 1 470 5,289 1,612 52.99 20.93 32.06 5.50 37.58 14.73Seven Mile Tank 2 1.09 6,217 1,895 45.05 22.75 25.30 5.49 30.79 2.80Seven Mile Trap Tank 0.46 5,502 1,677 51.89 21.35 30.53 5.50 36.03 1.40Seven Up Tank 1.31 6,033 1,839 49.06 22.39 26.66 5.49 32.15 3.50Shale Tank 0.31 5,997 1,828 49.25 22.32 26,93 5.49 32.42 0.83Sheep Spring Tank 1,07 9,167 2,794 30.36 28.54 1.82 5.46 7.28 0.65Sheep Tank 0,15 5,810 1,771 50.26 21.96 28.30 5.49 33.79 0.42Shipyard Tank 0.29 9,081 2,768 30.91 28.37 2.54 5.46 800 0.20Side Oat Tank 0.72 4,951 1.509 54,72 20.27 34.45 5.50 39.95 2.41SI~ed Tank 1.10 5,965 1,818 49.43 22.26 27.17 5.49 32.66 3.00Skeleton Tank 0.26 5,276 1,608 53.06 20.91 32.15 550 37.65 0.80Skiddy Tank 0.35 6,532 1,991 45.31 23.37 22.94 5,49 28.42 0.83Skunk Tank 0.07 6,640 2,024 4570 23.58 22.12 5.48 27.60 0.16Smoke Shop Tank 0.10 7,201 2,195 42.49 24.68 17.80 5.48 23.28 0.19Snow Tank 2.53 6,988 2,130 43.72 24.27 19.46 5.48 24.94 5,27Soldier Bute Tank 0.46 8,973 2,735 31.61 28.16 3.46 5.46 8.92 0.34Sombrero Butle Tank 0.24 4,826 1,471 55.34 20.03 35.32 5.50 40.82 0.80Sombrero Tank 2 0.13 5,075 1,547 54.09 20.52 33.57 5.50 39.07 0.43South Bear Tank 0.48 5.207 1,587 53.42 20.7 32.64 5.50 38.14 1.52South Tank 0.11 6,870 2,094 44.40 24.03 20.37 5.48 25.85 0.23Spoon Tank 0.50 4,636 1,413 56.29 19.65 36.63 5.50 42.14 1.74Spotted Mountain Tank 0.44 5,840 1,780 50.10 22.01 28.08 5.49 33.58 1.24Spring Tank 0.29 5,823 1,775 50.19 21.98 28.20 5.49 33.70 0.81Square Tank 0.67 5,666 1,727 51.02 21,67 29.35 5.49 34.84 1.94Squirrel Tank 2,10 5,810 1,771 50.26 21,96 28.30 5.49 33.79 5.91Stake Tank 0.70 5,387 1,642 52.49 21.13 31.36 5.50 36.85 2.16Standing Rock Tank 0.55 5,285 1,611 53,01 20.93 32.08 5.50 37,58 1.71Stanley Trap Tank 0.24 5.518 1.682 51.80 21.38 30.42 5,50 35.91 0.73Steer Tank 0.24 8,868 2,703 32.29 27.95 4.34 5.46 9.80 0.20Stinking Spring Tank 1.03 5,295 1,614 52.96 20.95 32.01 5.50 37.51 3.22Stock Tank 0.24 5,236 1,596 53.26 20.83 32.43 5.50 37.93 0.76Sugarloaf Tank 2.23 5,089 1,551 54.02 20.54 33.48 5,50 38.98 7.24Sunset Pass Tank 0.50 6,362 1,939 47.26 23.04 24.22 5.49 2971 1.23Sweater Creek Tank 0.12 6,726 2.050 45.22 23.75 21.47 5.48 26.95 0.27Sweater Tank 3.34 6,007 1,831 49.20 22.34 26.86 5.49 32.35 9.01Tank 01012 0.82 5,771 1,759 50.47 21.88 28.59 5.49 34.08 2.32Tank 01056 0.93 6,037 1,840 49.04 22.40 26.64 5.49 32.13 2.49Tank 01059 040 5,043 1,537 54.25 20.45 33.80 5.50 39.30 1.32Tank 02004 0.27 5,463 1,665 52.09 21.27 30.82 5.50 36.31 0,81Tank 02019 0.28 6,480 1,975 46.60 23.27 23.33 5.49 28.82 0.66Tank 02020 0.19 8,503 1,982 46.48 23,31 23.16 5.49 28.65 046Tank 02076 0.19 7.730 2,356 39.36 25.72 13.64 5.47 19.11 0.30Tank 02107 0.16 7,306 2,227 41.87 24.89 16.98 5.48 22.46 0.31Tank 02110 0.09 7,657 2,334 39.79 25.58 14.22 5.47 19.69 015Tank 02115 0.29 5,650 1,722 51.11 21.64 29.47 5.49 34.96 084Tank 02935 2.36 5,397 1,645 52.43 21.15 31.29 5.50 36.78 7.23
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EXHIBIT 11,3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (in) (in) (aflyr)Tank 03077 0.08 6,713 2,046 45.29 23.73 21.57 5.48 27.05 0,19Tank 03080 0.25 5,075 1,547 54,09 20.52 33.57 5.50 39.07 0.82Tank 03090 0.29 5,354 1,632 52.66 21.06 31.59 5.50 37.09 0.90Tank 03106 0.09 8,301 2,530 3587 26.84 9.03 5.47 14.50 0.11Tank 03118 0.14 8,330 2,539 35.69 26.90 8.79 5.47 14.26 0.16Tank 04006 1.22 4,967 1,514 54.63 20,30 34.33 5.50 39.83 4.04Tank 04017 118 5,525 1,684 51.77 21.40 30.37 5.50 35.86 3.53Tank 04062 0.33 5,394 1,64 52.45 21.14 31.31 5.50 36.81 1,00Tank 04063 0.45 5,328 1,624 52.79 21.01 31.78 5.50 37,28 1,39Tank 04054 0.98 5,299 1,615 52.94 20.95 31,99 5.50 37.49 3.07Tank 04065 0.39 5.568 1,697 51.54 21.48 30.06 5.50 35.56 1.4Tank 04068 0.20 5,023 1,531 54 35 2041 33.94 5.50 39.44 0.67Tank 04072 0.10 5,338 1,627 52.74 21.03 31.71 5.50 37.21 0.30Tank 04073 0.19 5,180 1,579 53.55 20.72 32.83 5.50 38.33 0.62Tank 04075 0.15 7,100 2,164 4308 24.48 18.59 5.48 24.07 0.29Tank 05011 0.40 3,937 1,200 59.65 18.28 41.36 5.51 46.87 1.56Tank 05012 0.79 4,495 1,370 56.98 19,38 37.60 5.51 43.11 2.83Tank 05045 0.66 6,017 1,834 49,14 22,36 26.78 5.49 32.27 1.78Tank 05047 0.20 5,735 1,748 50.66 21.81 28.85 5.49 34.34 0.56Tank 05052 0.65 5,801 1,768 50.31 21.94 28.37 5.49 33.86 1.83Tank 05063 0,10 5,627 1,715 51.23 21.60 29.63 5.49 35,13 0.30Tank 06037 0.60 8,133 2,479 36.91 26.51 10.39 5.47 15.86 0.80Tank 06041 0.41 7,398 2,255 41.33 25.07 16.26 5.48 21.74 0.74Tank 06045 0.34 7,805 2.379 36.91 25.87 13.04 5.47 18.51 0.53Tank 06048 0.39 8,117 2.474 37.01 26.48 10.53 5.47 16.00 0.52Tank 06052 0.10 7,365 2,245 41.53 25.01 16.52 5.48 22.00 0.18Tank 07001 0.45 5,866 1,788 49.96 22.07 27.89 5.49 33.38 1.26Tank 07002 0.72 6,903 2,104 44,21 24.10 20.11 5.48 25,60 1.53Tank 07015 0.38 7,713 2,351 39.46 25.69 13.77 5.47 19.25 0,61Tank 07034 0.42 8,074 2,461 37.27 26.39 10.87 5.47 16.34 0.57Tank 07038 0.14 6,742 2,055 45.13 23.78 21.34 5.48 26.83 0.31Tank 07057 0.32 7,152 2,180 4277 24.59 18.19 5.48 23.67 0.63Tank 08006 0.28 4,797 1,462 55.49 19.97 35,52 5.50 41.02 0.96Tank 08007 0.15 4,770 1,454 55.62 19.92 35.70 5.50 41.21 0.52Tank 08009 0.51 5,207 1,587 53.42 20.77 32.64 5.50 38,14 1.64Tank 08021 0.72 5,787 1,764 50.38 21.91 28.47 5.49 33.98 2,03Tank 08025 0.33 5,650 1,722 51.11 21.64 2947 5.49 34.96 0.96Tank 08033 0.09 4,977 1,517 54.59 20.32 34.26 5.50 39.76 030Tank 08034 0.07 4,938 1,505 54,78 20.25 34.54 5.50 40.04 0.24Tank 08042 0.14 6,119 1,865 48.59 22.58 26.03 5.49 31.52 0.38Tank 08046 0.21 7,372 2,247 41.49 25,02 16.47 5.48 21.95 0.36Tank 08047 0.42 7,339 2,237 41.68 24.95 16.73 5.48 22.21 078Tank 08048 0.84 7,018 2,139 43.55 24.32 19.23 5.48 24.71 1.73Tank 08049 0.33 7,297 2.224 41.93 24.87 17.06 5.48 22.54 0.62Tank 08050 0.23 4,659 1,420 56.17 19.70 3647 5.50 41.98 0.80Tank 08051 0.32 7,323 2,232 41.76 24.92 16.86 5.46 22.33 0,59Tanf: 08052 0.89 6.270 1,911 47.77 22.86 24.91 5.49 3040 2.25Tank 09003 0.52 8.638 2,633 33.75 27.50 6.25 5.46 11,71 0.50Tank 09011 0.20 9,121 2,780 30.68 28.45 2.21 5.46 7.67 0.13Tank 09012 049 9,108 2.776 30.74 28.42 2.32 5.46 7.78 0.32Tank 09013 0.16 9,147 2,788 30.49 28.50 1.99 5.46 745 0.10Tank 09017 0.32 9,124 2,781 30.63 28.45 2.18 5.46 7.64 0.20Tank 09018 0.91 9,121 2,780 3066 28.45 2.21 5.46 7.67 0.58Tank 09019 0.13 9,140 2,788 30.53 2848 2.04 5.46 7.50 0.08Tank 09020 0.11 9,121 2.780 30.66 2845 2.21 5.46 7.67 0.07Tank 09024 0.09 8,550 2.606 34.31 27.33 6.98 5.47 12.45 0.10Tank 09025 0.13 8,701 2,652 33.36 27,62 5.73 5.46 11.20 0.12Tank 09026 0.22 9,081 2,768 30.91 28.37 2.54 5.46 8.00 0.15Tank æ031 0.59 9,354 2,851 29.13 28.90 0.23 5.46 5.69 0.28Tank 09032 0,18 9,383 2.860 28.94 28.96 (0.02) 5.45 5.43 0.08Tank 1000 2.56 6,473 1,973 46.64 23.26 23.38 5.49 28.87 6.15Tank 10006 053 7,290 2,222 41.97 24.86 17.11 5.48 22.59 1.00Tank 1000 0.65 5,876 1,791 49.90 22.09 27.82 5.49 33.31 1.81Tank 10017 0.51 6,729 2,051 45.20 23.76 21.44 5.48 26.93 115Tank 10022 0.38 7,799 2,377 38.95 25.85 13.09 5.47 18.56 0.58
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EXHIBIT 11.3,1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre-Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Acres ft m (in) (in) (in) (in) (inì (af/yr)Tank 10024 0.16 6,883 2,098 44.32 24.06 20.26 5.48 25.75 0.35Tank 10044 1.60 6,066 1,849 48.88 22.46 26.42 5.49 31.91 4.25Tank 10045 0.92 6,601 2,012 45.92 23.51 22.42 5.48 27,90 2,13Tank 10047 0.18 7,618 2,322 40.03 25.50 14,53 5,47 20,00 0.29Tank 10050 0,26 7,802 2,378 38,93 25.86 13,06 5.47 18,54 0.41Tank 10911 0,99 5,213 1,589 53.38 20.79 32.60 5.50 38,10 3,14Tank 11001 6.96 8,944 2,726 31.80 28.10 3.70 5.46 9.17 5.31Tank 13003 0.36 7,297 2,224 41,93 24.87 1706 5,48 22.54 0.67Tank 13004 49.95 7,264 2,214 42,12 24.81 17.32 5,48 22.80 94,89TanK 13007 1,58 5,092 1,552 54.0 20,55 33,45 5,50 38.95 5.15Tank 13008 0,42 5,131 1,564 53.80 20,63 33.18 5,50 38.68 1,35Tin House Tank 133 5,358 1,633 52.64 21.07 31.57 5,50 37.07 4,10Tin Shack 1 2.22 5,648 1,721 51.13 21,64 29.49 5,49 34,99 6,48Tin Shack Tank 2.88 6.083 1,854 48,79 22,49 26.30 5,49 31.79 7.63Tonto Rim Tank 1,72 6,112 1,863 48.63 22.55 26.08 5,49 31.57 4.52Tonto Trap Tank 0.21 6,785 2,068 44.89 23,87 21.02 5,48 26.50 0.48Trail Tank 0.23 6,795 2.071 44.83 23.89 20.94 5.48 26.43 0.51Trail Tank 1 0.12 5,246 1,599 53.21 20.85 32,36 5.50 37.86 0.39Trail Tank 2 0.58 5,472 1,668 52,04 21.29 30.75 5.50 36.24 1.76Trap Tank 01004 3.39 5,968 1,819 49.41 22.27 27.15 5.49 32.64 9.23Trap Tank 01005 0.67 5,978 1,822 49.36 22.28 27.07 5.49 32.56 1.83Trap Tank 01006 0.27 6,027 1,837 49.09 22.38 26.71 5,49 32.20 0.74Tree Nest Tank 0,12 7,756 2,364 39.20 25.77 13,43 5,47 18.91 0.18Tree Ptot Tank 0.05 7.051 2,149 43,36 24.39 18,98 5.48 24,46 0.10Trout Pool Tank 1.36 8.678 2,645 33.50 27.58 5.92 5.46 11.39 1.29Turkey Ridge Tank 1.85 5,774 1,760 50.45. . 21.89 28.56 5.49 34.06 5.26TUrkey Roost Tank 0,33 5,479 1,670 52.01 21.31 30.70 6.60 36.20 0.99Turkey Spring Tank 0.31 6,772 2,064 44.96 23.84 21,12 5.48 26.60 0.68Turkey Track Flat Tank lA7 5,702 1,738 50.83 21.74 29.09 5.49 34,58 4.23Twin Lakes 0.63 7,310 2,228 41.85 24.90 16.96 5,48 22.44 1.8Two Bit Tank 0.29 5,230 1,691' 53.30 20.82 32,48 5.50 37.98 0.93Two Mile Spring Tank 0.31 7,487 2,282 40.81 25.24 15.57 5,48 2104 0.54U Tank 0.30 5,686 1,733 50.92 21.71 29.21 5,49 3470 0.85Upper Bear 8Ule Tank 0.37 5,636 1,718 51,18 21.62 29.56 5,49 3506 1.09Upper Calf Creek Tank 0.18 5,640 1,719 51.16 21,62 29.54 5,49 35.03 0,54Upper Com Creek Tank 20.60 6,283 1,915 47.69 22,88 24,81 5.49 30.30 52.02Upper Cottonwood Tank 1 0.10 6,368 1,941 47.22 23.05 24.17 5,49 29.66 0.24Upper Cottonwood Tank 2 0.31 6,476 1,974 46.62 23.26 23.36 5.49 28.85 0.75Upper Hole Tank 0.54 5,988 1,825 49.30 22.30 27.00 5.49 32,49 1.47Upper Lake Tank 0.10 6,893 2,101 44.27 24.08 20.19 5.48 2567 0.22Upper Martinez Tank 0.62 6,220 1,896 48.04 22.76 25.28 5.49 30.76 1.60Upper Mud Tank 0.94 5,938 1,810 49.57 22.21 27.36 5.49 32.85 2,57Upper Neagle Tank 0.11 8,274 2.522 36.03 26,79 9.25 5.47 1471 0.13Upper Sam Canyon Tank 0.78 5,873 1,790 49.92 22.08 27.84 5.49 33.34 2.18Upper Seven Mile Tank 1.33 5,571 1,698 51.53 21.49 30.04 5,50 35.53 3.93Upper Sweater Tank 0.53 6,175 1,882 48.29 22.67 25.62 5.49 31.11 1.39Upper Willow Tank 0.99 6,394 1,644 62.45 21.14 31.31 6.50 36,81 3.05V-2 Tank 1.12 5,948 1,813 49.52 22.23 27.29 5,49 32.78 3.05Valley View Tank 0.32 5,479 1,670 52.01 21.31 30.70 5.50 36.20 0.97Velasques Bute 2 1.47 5,741 1,750 50.62 21.82 26.80 5.49 34,30 4.20Velasquez Tank 1 2.34 5,968 1,819 49,41 22.27 27.15 5.49 32.64 6.38Velasquez Tank 2 0.31 6,266 1,910 47,78 22,85 24,93 5.49 30,42 0.79Vernon Road Tank 0.09 7,382 2,250 41.43 25.04 16.39 5.48 21.87 0,17Wagon Road Tank 0.17 4,692 1,430 56.01 19.76 36.25 5.50 41.75 0.61Wagon Wheel Lake 1.58 7,093 2,162 43.12 24.47 18.66 5.48 24.13 3.18Walker Tank 0.22 6,545 1,690 61.66 21.44 30.23 5.50 35.72 0.68Walnut Tank 0,41 6,558 1,99 46.16 23.42 22.74 5.49 28.23 0.97Wart Tank 1.63 6,919 1,804 49.68 22.17 27,51 5.49 33.00 4.47Water Repair Fil Tank 0.19 8,780 2,676 32.85 27,78 5.08 5.46 10.54 0.17Water Tank 0.21 7,280 2.219 42,03 24,84 17.19 5.48 22.67 0.39Weaning Pen Tank 21.46 5,761 1,756 50.52 21.86 28.66 5.49 34.15 61.09Weil Canyon Tank 1 0.14 5,696 1,736 50.87 21.73 29.14 5.49 34.83 0.39Weil Canyon Tank 2 0.49 5,745 1.751 50.61 21.83 28.78 5.49 34.27 1.4DWeil Canyon Tank 3 0.45 5,673 1,729 50.99 2169 29.30 5.49 34.80 1.29Well canyon Tank 4 0.18 5,066 1,544 5414 2050 33.64 5,50 3914 0.60
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EXHIBIT 11.3.1.1 A
EXISTING STOCK PONDS

Gross Lake Annual Net Lake Pre.Lake
Elevation Evaporation Precipitation Evaporation Runoff Annual DeoletlonName ,A,cres ft m (in) (in) (in) (in) (inì (aflyr)West Blue Lake 0.68 7,382 2,250 41.43 25.04 16.39 5.48 21.87 1.23West Burn Tank 0.16 6,827 2,081 44.64 23.95 20.69 5.48 26.18 0.36West Forestdale Tank 0.63 6,329 1,929 47.44 22.97 24.47 5.49 29.96 1,58West Indian Pine Tank 0.98 7,162 2,183 42.72 24.61 18.11 5.48 23.59 1.92West Seven Mile Tank 0.81 5,636 1,718 51.18 21.62 29.56 5.49 35.06 2.36West Tank 0.60 6,138 1,871 48.49 22.60 25.89 5.49 31.37 1.56West Tin House Tank 0.59 5.538 1,688 51.0 21.42 30.27 5.50 35.77 1.77WhIrley Basin Tank 1 0.91 6,650 2,027 45.65 23.60 22.04 5.48 27.53 2.09Whirley Basin Tank 2 081 6,352 1,939 47.26 23.04 24.22 5.49 29.71 2,00WhIte Cliff Tank 0.21 5,518 1.682 51.80 21.38 30.42 5.50 35.91 0.64White Spot Tank 046 5,768 1,758 50.48 21.87 28.61 5.49 34.10 1.30Whitetail Lake 0.17 6,690 2,039 45.42 23.68 21.74 5.48 27.23 0.38Whitetail Tank 1 071 6,033 1,839 49.06 22.39 26.66 5.49 32.15 1.91Whitetail Tank 2 1.09 3,953 1,205 59.57 18.32 41.25 5.51 46.76 4.24\/ld Horse Tank 1 1.04 7,323 2,232 41.78 24.92 16.86 5.48 22.33 1.93\/ld Horse Tank 2 0.26 7,316 2,230. 41.82 24,91 16.91 5.48 22.39 0.49\/ld Horse Tank 3 0.89 5,285 1,611 53.01 20.93 32.08 5.50 37.58 2.78\/ld Steer Tank 2.94 5,407 1,64 52.38 21.17 31.22 5.50 36.71 9.00\/llis Tank 0.50 6,591 2,009 45.98 23.49 22.49 5.49 27.98 1.17\/llowTank 3.51 6.047 1,843 48.98 22.42 26.57 5.49 32.06 9.38Willow Trap Tank 0.68 6,388 1,947 47.11 23.09 24.03 5.49 29.51 1.67Windy Pass Tank 0.36 5,568 1,697 51.54 21.48 30.06 5.50 35.56 1.07Woolsey Lake 38.53 7,100 2,164 43.08 24.48 18,G9 5.48 24.07 7729Y.31 Tank 0.56 6,099 1,859 48.70 22.52 26.18 5,49 31.67 1.48Yellowstone Tank 0.63 6,309 1,923 47.55 22.93 24.61 5,49 30.10 1.58Total 760.19

1,885.62Average 6,154 1,884 48.14 22.63 25.51 5,49 31.00

EX 11.3.1.1 A
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EXHIBIT 11.3.1.1 C

EXISTING OTHER IMPOUNDMENTS
DIVERSION AND DEPLETION CALCULA nONS

FORT APACHE INDIAN RESERVATION

Gross Lake Annual Net Lake Pre.LakeAcres Elevation Evaporation Precipitation Evaporation Runoff Annual DepletionName Celì inactive Active tt m (in) (in) (in) On) (In) (aflyr)Canyon Day (Greater Whltenver)

689 18.88 4,960 1,512 54.67 20.29 34.38 5.50 39.88 62.75690 16.69 4.960 1,512 54.67 20.29 34.38 5.50 39.88 55.46691 5.44 4,960 1,512 54.67 20.29 34.38 5.50 39.86 1800692 5.62 4,960 1.512 54.67 20.29 34.38 5.50 39.88 18.69693 5.60 4,960 1,512 54.67 20,29 34.38 5.50 39.88 15.63694 4.91 4,960 1.512 54.67 20.29 34.38 5.50 39.86 16.31695 5.33 4,960 1.512 54.67 20.29 34.38 5.50 39.88 1770696 5.63 4,960 1,512 54.67 20.29 34.38 5.50 39.88 18.71Subt"t~1 0.00 68.10 437.37 162.32 275,05 44.U1 319.0G 226.33
Cedar Creek 701 4.06 4,888 1,490 55.03 20.15 34.88 5.50 40.38 13.65
Cibecue

702 4.76 4,840 1.4(;' 55.27 20.05 35.22 5.50 40.72703 2.65 4,980 1,518 54.57 20.33 34.24 5.50 39,74704 2.60 4,980 1,518 54,57 20.33 34.24 550 39,74705 2.68 4,980 1,518 54.57 20.33 34.24 5.50 39,74706 3.01 4,980 1,518 54.57 20.33 34.24 5.50 39.74707 2.63 4,980 1,518 54.57 20.33 34.24 5.50 39.74 8.70708 2.89 4,900 1,518 54.57 20.33 34.24 5.50 39.74709 2.67 4,900 1,518 54,57 20.33 34.24 5.50 39.74710 2.83 4,980 1,518 54.57 20.33 34.24 5.50 39.74711 1.60 4,840 1.475 55.27 20.05 35.22 5.50 40.72 5.42Subtotal 16.67 4.22 437.26 162.36 274.91 44.01 318.92 14.12
Carrizo 0.00 0.38 4,645 1,477 5525 20.06 35.16 5.50 40.69 1.28
Hon Dah

715 1.68 7,152 2,150 42.77 24.59 18.19 5.48 23,67 3.31716 1.50 7,152 2,160 42.77 24.59 18.19 5.48 23.67 2.95717 1.61 7,152 2,150 42.77 24.59 16.19 5.48 23.67 3.17718 0.29 7,152 2,150 42.77 24,59 18.19 5.48 23.67 0.58719 0.47 7.152 2,150 42.77 24.59 18.19 5.48 23.67 0.92Subtotal 0.00 5.55 213.87 12294 90.94 27.40 118.33 10.94
McNary 7í2 1.66 7,218 2,200 42.39 24.72 17.68 5.48 23.16 3.21713 2.10 7,218 2,200 42.39 24.72 í7.68 5.48 23.16 4.05714 2.13 7,216 2,200 42.39 24.72 í7.68 548 23.16 4.11Subtotal 5.89 127.18 74.15 53.03 16.44 69.47 1 í.37
McNary Wetland

723 2.31 7,218 2,200 42.39 24.72 17.68 5.48 23.16 4.46724 17.12 7,216 2,200 42.39 24.72 17.68 5.48 23.16 33.04725 7.01 7,218 2,200 42.39 24.72 17.68 5.48 23.16 13.530.00 26.44 127.18 74,15 53.03 16.44 69.47 51.02
Settling Ponds (Canyon Day Irrigation Project)

697 0,67 4,800 2.200 55.47 19.98 35.50 550 41.00 2.29698 2.31 4,800 2,200 55.47 19,98 35.50 5.50 41.00 7.68699 0.40 4,800 2.200 55A? 19.98 35.50 5.50 41.00 1.38700 0.36 4,800 2.200 55.47 19.98 35.50 5.50 41.00 1.25000 3.75 221.89 79.90 141.99 22.01 164.00 12.80
TOTAL 16.67 118.38 1,675.03 716.02 959.01 181.30 1,140.31 341.51

EX 11.3.1,1 C
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Exhibit 11.3.1.2

Diversion and Depletion Calculations
Lakes, Stockponds,and Other Impoundments

For puroses of Subparagraph 11.,1.2 of the Agreement, anual Diversions and

Depletions of Water for lakes, stockponds and other impoundments on the Reservation and

on Off-Reservation Trust Land shall be computed as provided below. In this Exhibit

11.3.1.2, the term "Lakes" shall mean lakes, stockponds, wastewater lagoons or other

impoundments.

Initial Fil of Lakes

The initial tìll of Lakes constructed on the Reservation subsequent to the date of the
Agreement shall be considered both ¡¡ Diversion and Depletion of Water. The Diversion and

Depletion wil be computed as the maximum incremental capacity of the Lake filled for the

first time at any point during the Year.

On-going Lake Diversions and Depletions

Except as provided under Initial Fil of Lakes above, anual Lake Diversions shall be

deemeù to be equal to the Lake Depletions as calculated below.

The annual Lake Depletion shall be computed for each Lake using the following

equation:

Lake Depletion = Maximum Surface Acres * H(Gross Lake Evaporation

- Precipitation) + Before Lake Runoff)J /12J

For purposes of the applying the equation, the following definitions of each

component shall be used.

Maximum Surface Acres for each Lake shall be as listed in Exhibits 11.3 .1.I.A,

11.3.1. I.B and 11.3,1. i.e as may be amended to account for maximum surface acres at new

Lakes or changes at existing Lakes.

Average annual Before Lake Runoff on the Reservation shall be 5.47 inches, which

is based on data from stream gages located on and near the Reservation, adjusted to a

common period of record from April 1, 1955 through September 30,2001,

Average anual Precipitation in inches shall be calculated using the relationship

between Precipitation and elevation on the Reservation, which is based on data from

precipitation gages located on and near the Reservation, adjusted to a common period of

2



record from 1948 through 2006, The equation is: Precipitation = (0.002 * elevation) +

10.566,

Average anual Gross Lake Evaporation in inches shall be calculated using the

relationship between Gross Lake Evaporation and elevation on the Reservation, which is

based on data from pan evaporation stations located on and near the Reservation, adjusted to

a common period of record from 1949 through 1997, and further adjusted by a factor of 0.7

to convert pan evaporation to Lake evaporation. The equation is: Gross Lake Evaporation

= (-0.000000175.'i elevation2)- (0,003304442* elevation) + 75.371843167,

3
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Exhibit 11.3.2.3

Diversion and DepJetionCalculations
Irrigation Use

For purposes of Subparagraph 11.3.2.3 of the Agreement, anual Diversions and

Depletions of Water for irrgation use on the Reservation and on Off-Reservaiion Trust Land

shall be computed as provided below,

Historical Irrigation Uses

For irrigated lands served by irrigation systems developed before the Enforceability

Date of the Agreement, annual Diversions and Depletions shall be computed by multiplying

the number of acres irrigated in each location listed in the table below by the corresponding

Diversion ¡¡nri Depletion amounts for thut locution.

Location Diversion Depletion
(Acre- f eet/ A ere Acre~feetl Acre)

¡ Canyon, Cibeque, and Carizo
I' Creeks; Nort and East Forks

2.75 1.51 i
of the White River

I
I

White River
3.33

I
2.53 i

¡Bonito Creek and Black River
2,50

I
1.8

L

Future lITigation Uses

For irrgated lands served by irrgation systems developed or rehabilitated after the

Enforceabilty Date of the Agreement, anual Diversions shall be measured, and this Exhibit

11.3 .2.3 shall be amended to incorporate the computations for anual Depletions for each

new irrgation system. The most accurate scientific method using available data wil be used

for the computations of Depletions.

4
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Exhibit 11.3.3.2

Diversion and Depletion Calculations
Municipal and Industrial (1&1) Uses

For purposes of Subparagraph 11..3.2 of the Agreement, anual Depletions of Water

for M&l Uses on the Reservation and on Off-Reservation Trust Land shall be computed as

provided below.

Historical M&I Uses

For M&I Uses served by Water diversion and distribution systems developed before

the Enforceability Date of the Agreement, annual Depletions shall be bèt~ed on the measured

Diversions of Water minus measured retur flows to Groundwater or Surface Water. Until

devices to measure Diversions have been installed, Diversions for M&I Uses shall be

calculated based on electrical meter readings from the pumps. Until devices to measure

return flows have been installed, the following computations will be used -. inflows to

wastewater lagoons or constructed wetlands minus evaporation from lagoons as presented in

Exhibit i 1.,1.1.C or estimated evapotranspiration from constrcted wetlands.

Future M&I Uses

For M&I Uses served by Water diversion arid distribution systems developed or

rehabilitated after the Enforceability Date of the Agreement, anual Depletions shall be

based on the measured Diversions of Water minus measured return flows to Groundwater or

Surface Water.

5
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Exhibit 11.3.4.2

Depletion Calculations
Artifcial Snow Making

For purposes of Subparagraph 11..4.2 of 
the Agreement, anual Depletions of Water

for arificial snow making on the Reservation and on Off-Reservation Trust Land shall be

computed as provided below.

Historical Al1:ificial Snow Making

For artificial snow making served by Water diversion and distribution systems

developed before the Enforceability Date ofthe Agreement, anual Depletions shall be based

on 20 percent of the measured Diversions of Water.

Future Artitìcial Snow Making

For artificial snow making served by Water diversion and distrbution systems

developed after the Enforceability Date ofthe Agreement, anual Depletions shall be based

on 20 percent of the measured Diversions of Water.

6
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Exhibit 11.3.7.2

Depletion Calculations
Mineral Development

For puroses of Subparagraph 11.,7,2 of the Agreement, anual Depletions of Water

for mineral development on the Reservation and on Off-Reservation Trust Land shall be

computed as provided below,

Mineral development Depletions shall be computed as measured Diversions minus

measured return flows to Groundwater or Surface Water,

7
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EXHIBIT 12.1

WAIVER AND RELEASE OF CLAIMS BY PARTIES OTHER THAN THE
WMA T ON BEHALF OF ITSELF AND ITS MEMBERS AND THE UNITED

STATES ACTING IN ITS CAPACITY AS TRUSTEE FOR THE WMAT AND ITS
MEMBERS

Ths Waiver an Release of Claims dated as oftlwuni II ~~~ered into by
the Parties to the Amended and Restated White Mountain Apache Tnbe Water Rights
Quantification Agreement dated as of November 1, 2012 ("Agreement"), other than the
WM T on behalf of itself and its Members and the United States acting in its capacity as
trustee for the WM T and its Members.

1.0 DEFINITIONS.

For purposes of this Waiver and Release of Claims, the capitalized terms used
herein shall have the meanigs set forth in Attachment 1 hereto. In the event a
capitalized term used herein is not listed on Attachment I, such term shall have the
meanig set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS.

Except as provided in Paragraph 3.0 hereof, the Paries, except the WMT on
behalf of itself and its Members and the United States acting in its capacity as trustee for
the WMT and its Members, as part oftheIr obligations under the Agreement, hereby
waive and release any claims that such Parties may have against the WM T and its
Members and the United States acting in its capacity as trustee for the WMT and its
Members under Federal, State or other law for all:

(a) Past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off-Reservation Trust Land arising
from time immemorial through the Enforceability Date;

(b) Claims for Injury to Water Rights arising after the Enforceability Date
resulting from the Diversion or Use of Water on or for the Reservation and on Off-
Reservation Trust Land in a manner not in violation of the Agreement;

(c) Past, present and future claims arising out of, or relating in any manner to,

the negotiation, execution, or adoption of the Agreement, an applicable settlement
judgment or decree, or the Act.

3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS.

3.1 Notwithstanding the waivers of claims and releases described in Paragraph 2.0,
the Parties, other than the WMT on behalf of itself and its Members and United States
acting in its capacity as trustee for the WMA T and its Members, shall retain any right to:

Page 1 of23



(a) Subject to Subparagraph 16.9 of the Agreement, assert claims for inuries
to, and seek enforcement of, their rights under the Agreement or the Act in any State
court or Federal court of competent jurisdiction;

(b) Assei1 claims for injuries to, and seek enforcement of, their rights under

the Judgment and Decree entered by the court in the Gila River Adjudication
Proceedings, the form of which is attached as Exhibit 12.9.6.1 to the Agreement;

(c) Assert claims for injuries to, and seek enforcement of, their rights under

the Judgment and Decree entered by the court in the Little Colorado River Adjudication
Proceedings, the form of which is attached as Exhibit l2.9.6.2 to the Agreement;

(d) Assert past, present, and future claims to Surface Water that are not

inconsistent with the Agreement;
(e) Assert any claims to Groundwater that are subject to the Gila River

Adjudication Proceedings or the Little Colorado River Adjudication Proceedings, or
other applicable law;

(f) Assert any claims arising after the Enforceability Date for Injury to Water

Rights not specifically waived herein.

3.2 This Waiver and Release of Claims shall not bind the State as to a waiver of rights
or release of claims, if any, for lands received by the State from the United States
pursuant to the provisions of:

(a) The Act of September 9,1850,9 Stat. 446 (creating the Terrtory of New
Mexico);

(b)
Purchase);

( c)

(d)
Grant);

(e)

The December 30, 1853 Treaty with Mexico, 10 Stat. 1031 (the Gadsden

The Act of1863, 12 Stat. 664 (creating the Territory of Arizona);
The Act of February l8, 1881,21 Stat. 326 

(University of Arizona 1881

and
The Arizona-New. Mexico Enabling Act ofJune 20,1910,36 Stat. 557;

(f) The Act of February 20, 1929, c. 280, § 2, 45 Stat. 1252 (land for miners'
hospitals for disabled miers withi said State).

4.0 WAIVER EFFECTIVE UPON ENFORCEABILITY DATE.

This Waiver and Release ofClainis shall become effective upon the
Enforceability Date.

5.0 COUNTERPARTS AND DUPLICATE ORIGINALS.

This Waiver and Release of Claims may be executed in one or more counterparts,
each of which shall constitute an original, and all of which, when taken together, shall
constitute one and the same intrument. This Waiver and Release of Claims also may be
executed in duplicate originals, each of which shall constitute an original Waiver and
Release of Claims.
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ATTACHMENT 1

DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of2010, P.L. 111-291, Title II, 124 Stat. 3064,3073 (2010), a copy
of which is attached as Exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13,2009 in accordance with Section
309(d)(1)(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "Arizona Water Company" shall mean the Arizona corporation of that name, its
subsidiaries and affiiates.

1.4 "Buckeye Irrgation Company" shall mean the corporation of that name organied
under the laws of the Arizona Territory in 1907.

1.5 "Buckeye Water Conservation and Drainage District" shall mean the entity of that
name that is a political subdivision of the State and an irigation district with power of
drainage organized under the laws of the State.

1.6 "CAP Repayment Contract" shall mean: (l) the contract between the United
States and CAWCD for Delivery of Water and Repayment of Costs of the CAP,
numbered 14-06-W-245 (Amendment No.1), and dated December 1, 1988; and (2) any
amendment to, or revision of, that contract.

1,7 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhbits to those documents) entered on
November 21,2007, in the United States District Coui1 for the District of Arizona in the
consolidated civil action styled Central Arizona Water Conservation District v. United
States, et aI., and numbered CIY 95-625- TUC- WDB (EHC) and CIV 95-1720-PHX-
EHC.

1.8 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation,

1.9 "CA WCD" or "Central Arizona Water Conservation District" shall mean the
political subdivision of the State that is the contractor under the CAP Repayment
Contract.
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1.10 "Effuent" shall mean Water that has been used for domestic, municipal or
industrial purposes and that is available for use for any purpose, but Water shall not
become Effuent solely as a result of having been used for hydropower generation on the
Reservation.

1.11 "Enforceability Date" shall mean the date described in Section 309( d)(l) of the
Act.

1.l2 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the Sate of Arizona Ll1 and for the County of Maricopa styled In re the
General Adjudication of All Rights To Use Water In The Gila River System and Source,
W-I (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

1.13 "Groundwater" shall mean all Water beneath the surface of the Earth other than
Surface Water.

1.14 "Injury to Water Rights" shall mean an interference with, dimnution of, or

deprivation of, a Water Right under Federal, State or other law. The term "Injury to
Water Rights" includes a change in the Groundwater table and any effect of such a
change. The term "Injury to Water Rights" does not include any injury to water quality.

1.15 "Little Colorado River Adjudication Proceedings" shall mean that action pending

in the Superior Court of the State of Arizona in and for the County of Apache styled In
re: the General Adjudication of All Rights to Use Water in the Little Colorado River
System and Source, CIV No. 6417.

1.16 "Off-Reservation Trust Land" shall mean land (1) outside the exterior boundaries
of the Reservation that is held in trust by the United States for the benefit of the WMAT
as of the Enforceability Date; and (2) depicted on the map attached to the Agreement as
Exhbit 2.57.

1.17 "Party" shall mean an entity represented by a signatory to the Agreement and

"Parties" shall mean more than one of such entities. The State's participation as a Party
shall be as described in Subparagraph 16.5 of the Agreement. The United States'
paiticipation as a Party shall be in the capacity as described in Subparagraph 2.72 of the
Agreement.

1.18 "Roosevelt Water Conservation District" or "RWCD" shall mean the entity of
that name that is a political subdivision of the State and an irigation district organized
under the laws of the State.

1.19 "Secretary" shall mean the Secretary of the United States Department of the
Interior.

1.20 "SRP" shall mean the Salt River Project Agricultural Improvement and Power
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District, a political subdivision of the State, and the Salt River Valley Water Users'
Association, an ....izona Territorial Corporation.

1.21 "State" shall mean the State of Arizona.

1.22 "Surface Water" shall mean all Water that is appropriable under State law. For
purposes of the definition of "Water Right," the term "Surface Water" shall also
include Colorado River water.

1.23 "United States" or "United States of America" in any given reference herein shall
mean the United States acting in the capacity as set forth in said reference. When the
tem1 "United States" or "United States of America" is used in reference to a particular
agreement or contract, the term shall mean the United States acting in the capacity as set
forth in such agreement or contract.

1.24 "U se" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognied as beneficial under applicable
law.

1.25 "Water" when used without a modifYing adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.26 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.27 "White Mountain Apache Tribe" or "WMAT" shall mean the White Mountain
Apache Tribe, organized under Section 16 of the Act of June 18, 1934, 48 Stat. 984
(commonly known as the "lndian Reorganiation Act") (25 U.S.c. § 476).

1.28 "WM T Reservation" or "Reservation" shall mean the land located withi the
exterior boundaries of the Whte Mountain Indian Reservation established by Executive
Order dated November 9, 1871 as modified by subsequent Executive Orders and Acts of
Congress: (l) known on December 8, 2010, the date of enactment of the Act, as the "Fort
Apache Reservation" pursuant to chapter 3 of the Act ofJune 7, 1897 (30 Stat. 62); and
(2) generally depicted on the map attached to the Agreement as Exhibit 2.81. The
depiction of the Reservation on the map attached as Exhbit 2.81 shall not: (1) be used to
affect any dispute between the \VMAT and the United States concerng the legal
boundary of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMAT and the United States concerning the legal boundaries of
the Reservation,
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THE STATE OF ARIZONA

B~¿~
Dated: 01..23- .c2()13

Governor

Atte~~-
Secretary of State
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SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By~JL2
Dated:

::_-
1;2-lÐ -;¿Dt~

President

Attest and Countersigned: r"j,j/i/ïjA)j á; 1¿('11JJ71//
~

Secretary

Approved as to form:/£cè'~, ---
Attorney
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SALT RIVER VALLEY WATER USERS' ASSOCIATION

By~j\
Dated: \ ~ -. I D- 02 CJ \'')

President

Attest and Countersigned:~""lliJ1l~¡/ Ú, V~Ó'7/Gu"YL.'/
"-

Secretary

Approved as to form:

g/k'OA~-~
Attorney
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~7STRICT
Dated: 2-7-13

President

Ate=~~-
Secretary

Approved as to form:~~
GeFlsra! Counsel
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ARIZONA WATER COMPANY

By: uJ~~~
Dated: 1- 1,4 -2013

President

Attest: fi..¡; ~~
Secretary

Approved as to form:

í).0.~
General Counsel
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CITY OF A VOl\TJALE

B~
Dated: d - ¡; /3

City Manager

Attest C! Jí Î/VI:j
/~/

City Clerk l
Approved as L

City Attorney
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CITY OF CHALER

By:

Mayor

Attest: /!d'-4/j~
City Clerk

Approved as to form:~/,,~~~
City Attorney

Page 12 of23



CITY OF GLENDALE

By: ~',JJ~
Dated; rf.kWiUtXlJ\ \ 3 i 'Lo L3-.
City Manager

Attest:

City Clerk

Approved as to form:~ -,l. . ~~~-L3~
City Attorney
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CITY OF MESA

By:

Dated:

City Ma7Jr'? '"11
Attest: . 'j f,áí1/Vl )flldâ:t~

JrJ+-CrlfY1
City Clerk

Approved as to fomi:

Cìty~
U4i
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CITY OF PEORIA

By: ldi~
Dated: P-/l¡/,2

'"

\.A pttes, . \ C fi

l~ City Clerk

Approved as to form:

tiL¡- ~ ¡-
City Attomey
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CITY OF PHOENIX

DATED this _ day of

ATTEST:

L i~
City Clerk

APPROVED AS TO FORM:

Ciry~ i0/

CITY OF PHOENIX, ARIZONA, a municipal
corporation
DAVID CAVAZOS, City Manager

rW~l'
,2013,
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CITY OF SHOW LOW

/)~/I .~)1// // i/:J£-: )fll~?2:f~Dated: I ¡/ óZ1o:l~(/ ¿3, f
By:

Mayor

Attest:-trliV\ ~~
City Clerk

Approved as to f~ ~~
City Attorney
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CITY OF SCOTTSDALE

By:

Dated:

Approved as to ~~,,?d~
City Attomey

Page 18 of23



CITY OF TEMPE

By ß(drû~
Dated: January 10, 2013

Mayor

Attest '~JL ~ . \f~û .
City Clerk

Approved as to form:

Cit~j rs. cij
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TOWN OF GILBERT

By q~
Dated: l( v+( t3
Town Mayor

Attest f11lUf ¡J ø~j
T ov\l11 Clerk

APprove~
T own Attorney
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BUCKEYE IRRGATION COMPANYc--. -"~Y:-~~~~./, ..,~ ~/ Dated: /1 I to 116

President

Attest: W JJ.efl¿g O;c
Secretary

Approved as to form:

~~...Gen:: ;0 un
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BUCKEYE WATER CONSERVATION
A.ND DRiUNAGE DISTRICT

By: j;~ Î fJML
Dated: \ I d-\ h?J

President

Attest: Ù J't -ùL.=~
Secretary

Approved as to form:
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CENTRAL ARIZONA WATER CONSERVATION DISTRICT

/) ,~ ~L:::l/ . t iI! ((p "L .By: C/' Â/1ft t, dÂ /, ~- \. do l!£.:a1, et
,"'ì V/

,/í I '" I "ì ~ / 'ÎDated: NL!'.,- (ß, ('I C,i d=
/

President

Attest: ~~7 rt~
Secretar
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EXHIBIT 12.2

WAIVER AND RELEASE OF CLAIMS FOR WATER RIGHTS AND
INJURY TO WATER RIGHTS BY THE WMAT, ON BEHALF OF ITSELF

AND ITS MEMBERS, AND THE UNITED STATES, ACTING IN ITS
CAP ACITY AS TRUSTEE FOR THE WMA T AND ITS MEMBERS

~~ t)VW~ II ao I~
This Waiver and Release of Claims dated as of , is entered into by

the WMA T , on behalf of itself and its Members, and the United States, acting in
its capacity as trustee for the WMA T and its Members, as part of the performance
of the respective obligations of the United States and the WMA T under the
Amended and Restated White Mountain Apache Tribe Water Rights
Quantification Agreement dated as of November 1, 2012 ("Agreement"), and in
accordance with the commitments under Subparagraph 12.2 of said Agreement
and pursuant to the authorization granted in Section 309(a)(l) of the White
Mountain Apache Tribe Water Rights Quantification Act of20l0, P.L. 111-291,
Title III, 124 Stat. 3064, 3073 (2010).

1.0 DEFINITIONS

F or purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment 1 hereto, In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
WMA T, on behalf of itself and its Members, and the United States, acting in its
capacity as trustee for the WMA T and its Members, as part of the performance of
the respective obligations of the United States and the WMA T under the
Agreement, hereby waive and release any claims against the State (or any agency
or political subdivision of the State) or any other person, entity, corporation, or
municipal corporation under Federal, State, or other law for all:

(a)(i) past, present, and future claims for Water Rights for the Reservation
and Off-Reservation Trust Land arising from time immemorial and, thereafter,
forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever, that are based on aboriginal occupancy of
land by the WMA T, its Members, or their predecessors;



(b )(i) past and present claims for Injury to Water Rights for the
Reservation and Off-Reservation Trust Land arising from time immemorial
through the Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising

from time immemorial and, thereafter, forever, that are based on aboriginal
occupancy of land by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability

Date for the Reservation and Off-Reservation Trust Land resulting from Off-
Reservation Diversion or Use of Water in a manner that is not in violation of the
Agreement or State law; and

(c) past, present, and future claims arising out of, or relating in any

manner to, the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act.

3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the WMAT, on behalf of itself and its Members, and the United States, acting as
trustee for the WMAT and its Members, shall retain any right:

(a) subject to subparagraph 16.9 of the Agreement, to assert claims for
injuries to, and seek enforcement of, the rights of the WMA T and its Members
under the Agreement or the Act in any Federal or State court of competent
jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT under the Judgment and Decree entered by the court in the Gila River
Adjudication Proceedings, the form of which is attached as exhibit 12.9.6.l to the
Agreement;

(c) to assert claims for injuries to, and seek enforcement of, the rights of

the vVI\lA T under the Judgment and Decree entered by the court in the Little
Colorado River Adjudication Proceedings, the form of which is attached as exhibit
12,9.6.2 to the Agreement:

(d) to object to any claims by or for any other Indian tribe, Indian

community or nation, or dependent Indian community, or the United States on
behalf of such a tribe, community, or nation;

(e) to participate in the Gila River Adjudication Proceedings and the

Little Colorado River Adjudication Proceedings to the extent provided in
subparagraph 14.1 of the Agreement;

(f) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Paragraph 2.0;
(g) to assert any past, present, or future claim for Injury to Water Rights

against any other Indian tribe, Indian community or nation, dependent Indian
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community, allottee, or the United States on behalf of such a tribe, community,
nation or allottee;

(h) to assei1 any past, present, or future claim for trespass, use, and

occupancy of the Reservation in, on, or along the Black River against Freeport-
McMoran Copper & Gold, Inc., Phelps Dodge Corporation, or Phelps Dodge
Morenci, Inc., (or a predecessor or successor of those entities), including ail
subsidiaries and affiliates of those entities; and

(i) to assert claims arising after the Enforceability Date for Injury to

Water Rights resulting from the pumping of Water from land located within
national forest land as of January 13,2009, in the south Y2 ofT. 9 N., R. 24 E., the
south 112 ofT. 9 N., R. 25 E., the north Y2 ofT. 8 N., R. 24 E., or the north Yi ofT.8

N., R. 25 E., if Water from that land is used on the land or is transported off the
land for municipal, commercial, or industrial Use.

4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DA TE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.

5.0 COUNTERPARTS AND DUPLICATE ORIGINALS

This Waiver and Release of Claims may be executed in one or more
counterparts, each of which shall constitute an original, and all of which, when
taken together, shall constitute one and the same instrument. This Waiver and
Release of Claims also may be executed in duplicate originals, each of which shall
constitute an original Waiver and Release of Claims.
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ATTACHMENT 1
DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of2010, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13,2009 in accordance with Section
309(d)(1)(A)(i) of the Act; and (Z) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, Z007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et aI., and numbered CIV 95-625-TUC-WDB (EHC) and CIV
95-1 720-PHX-EHc.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Divei1ing" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infiltration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1.7 "Effluent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effluent solely as a result of having been used for hydropower
generation on the Reservation,

1.8 "Enforceability Date" shall mean the date described in Section 309( d)(l) of
the Act.

1.9 "Gila River Adjudication Proceedings' shall mean that action pending in

the Superior Court of the State of Arizona in and for the County of Maricopa
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styled In re the General Adjudication of All Rights to Use Water In the Gila River

System and Source, W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro)
(Consolidated) .

1.10 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.

1.11 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change. The term "Injury to Water Rights" does not include any injury to
water quality.

1.12 "Little Colorado River Adjudication Proceedings" shall mean that action

pending in the Superior Court of the State of Arizona in and for the County of
Apache styled In re: the General Adjudication of All Rights to Use Water in the
Little Colorado River System and Source, CIV No. 6417,

1.13 "Member" or "Members" shall mean any person or persons duly
enrolled as members of the White Mountain Apache Tribe,

1.14 "Off-Reservation Trust Land" shall mean land: (l) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WM T as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57,

1.15 "Secretary" shall mean the Secretary of the United States Department of the
Interior.

1.16 "State" shall mean the State of Arizona.

1.17 "Surface Water" shall mean all Water that is appropriable under State law,
For purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1.18 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference, \Vhen the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.
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1.19 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.20 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.21 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.22 "White Mountain Apache Tribe" or "WMA T" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,
48 Stat. 984 (commonly known as the "Indian Reorganization Act") ((25 U.S.C. §
476).

1.23 "WMAT Reservation" or "Reservation" shall mean the. land within the

exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9, l87l, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8, 2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States concerning the legal boundary
of the Reservation; or (2) constitute an admission by the WMA T with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the Reservation.
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THE UNITED STATES OF AMERICA

By: ~~
Dated: 7/30/18

Secretary of the Interior
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WHITE MOUNTAIN APACHE TRIBE

BY:~/ / f ./1. \ ..
Dated: æi- æ'¡- d2l:3

ChairmanAttest~~
Approved as to Form:~wt~'

General Counsel
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EXHIBIT 12.3

WAIVER AND RELEASE OF CLAIMS BY THE WMAT, ON BEHALF OF
ITSELF AND ITS MEMBERS AGAINST THE UNITED STATES

(EXCEPT IN THE CAPACITY OF THE UNITED STATES AS TRUSTEE
FOR OTHER INDIAN TRIBES)

This Waiver and Release of Claims dated as ~ ÐVfb~ll ~~:r~ into by

the WMA T, on behalf of itself and its Members, as part of the performance of the
obligations of the WMA T under the Amended and Restated White Mountain
Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012 ("Agreement"), and in accordance with the commitments under
Subparagraph 12.3 of said Agreement and pursuant to the authorization granted in
Section 309(a)(3) of the White Mountain Apache Tribe Water Rights
Quantification Act of2010, P.L. 111-291, Title III, 124 Stat. 3064,3073 (2010).

1.0 DEFINITIONS

F or purposes of this Waiver and Release of Claims, the capitaiízed terms
used herein shall have the meanings set forth in Attachment 1 hereto. In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
WMA T, on behalf of itself and its Members, as part of the performance of the
obligations of the WMA T under the Agreement, hereby waives and releases any
claim against the United States, including agencies, officials, or employees of the
United States (except in the capacity of the United States as trustee for other
Indian tribes), under Federal, State, or other law for any and all:

(a)(i) past, present, and future claims for Water Rights for the Reservation
and Off-Reservation Trust Land arising from time immemorial and, thereafter,
forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever that are based on aboriginal occupancy of land
by the WMAT, its Members, or their predecessors;

(b )(i) past and present claims relating in any manner to damages, losses, or
injuries to Water, Water Rights, land, or other resources due to loss of Water or
Water Rights (including damages, losses, or injuries to hunting, fishing, gathering,
or cultural rights due to loss of Water or Water Rights, claims relating to



interference with, Diversion, or taking of Water, or claims relating to failure to
protect, acquire, or develop Water, Water Rights, or Water infrastructure) within
the Reservation and Off-Reservation Trust Land that first accrued at any time prior
to the Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising

from time immemorial and, thereafter, forever that are based on aboriginal
occupancy of land by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising aftcr the Enforceability

Date for the Reservation and Off-Reservation Trust Land resulting from the Off-
Reservation Diversion or Use of Water in a manner that is not in violation of the
Agreement or applicable law;

(c) past, present, and future claims arising out of, or relating in any

manner to, the negotiation, execution, or adoption of the .Â~greement, an applicable

settlement judgment or decree, or the Act;

(d) past and present claims relating in any manner to pending litigation

of claims relating to the Water Rights of the WMA T for the Reservation and Off-
Reservation Trust Land;

(e) past and present claims relating to the operation, maintenance, and

replacement of existing irrigation systems on the Reservation constructed prior to
the Enforceability Date that first accrued at any time prior to the Enforceability
Date, which waiver shall only become effective on the full appropriation and
payment to the WMA T of $4,950,000 of the amounts made available under
Section 3l2(b)(2)(B) of the Act;

(f) any claims relating to operation, maintenance, and replacement of
the WMT Rural Water System, which waiver shall only become effective on the
date on which the funds are made available under Section 3l2(b)(3)(B) of the Act
and deposited in the WMA T Maintenance Fund;

(g) past and present breach of trust and negligence claims for damage to

the land and natural resources of the WM T caused by riparian and other
vegetative manipulation by the United States for the purpose of increasing Water
runoff from the Reservation that first accrued at any time prior to the
Enforceability Date; and

(h) past and present claims for trespass, use, and occupancy of the

Reservation in, on, and along the Black River that first accrued at any time prior to
the Enforceability Date.
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3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the WMA T, on behalf of itself and its Members, shall retain any right:

(a) subject to subparagraph 16.9 of the Agreement, to assert claims for

injuries to, and seek enforcement of, the rights of the WMAT and its Members
under the Agreement or the Act in any Federal or State court of competent
jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT and Members under the Judgment and Decree entered by the court in
the Gila River Adjudication Proceedings, the form of which is attached as exhibit
12.9.6.1 to thc Agreement;

( c) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT and Members under the Judgment and Decree entered by the court in
the Little Colorado River Adjudication Proceedings, the form of which is attached
as exhibit 12.9.6.2 to the Agreement;

(d) to object to any claims by or for any other Indian tribe, Indian

community or nation, or dependent Indian community, or the United States on
behalf of such a tribe, community, or nation;

(e) to assert past, present or future claims for Injury to Water Rights, or

any other claims other than a claim to Water Rights, against any other Indian tribe,
Indian community or nation, or dependent Indian community, or the United States
on behalf of such a tribe, community, or nation;

(f) to assert claims arising after the Enforceability Date for Injury to

Water Rights resulting from the pumping of Water from land located within
national forest land as of January 13, 2009, in the south 12 ofT. 9 N., R. 24 E., the

south 12 ofT. 9 N., R. 25 E., the north 12 ofT. 8 N., R. 24 E., or the north 12 ofT.8
N., R. 25 E., if Water from that land is used on the land or is transported off the
land for municipal, commercial, or industrial Use;

(g) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Paragraph 2.0;
(h) to seek remedies and assert other claims not specifically waived in

Paragraph 2.0; and
(i) to assert any claim arising after the Enforceability Date for a future

taking by the United States of Reservation land, Off-Reservation Trust Land, or
any property rights appurtenant to that land, including any Water Rights set forth
in paragraph 4.0 of the Agreement.

3



4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DATE.

Except as otherwise specifically provided in Subparagraphs 2.0(e) and (f),
this Waiver and Release of Claims shall become effective upon the Enforceability
Date.
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ATTACHMENT 1
DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of 2010, P.L. 1ll-29 i, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Right$ Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13, 2009 in accordance with Section
309( d)(l )(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, 2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et aI., and numbered CIY 95-625-TUC- WDB (ERC) and eiy
95-1720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infiltration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

l.7 Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309( d)( 1) of
the Act.
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1. 9 "Gila River Adjudication Proceedings' shall mean that action pending in

the Superior Court of the State of Arizona in and for the County of Maricopa
styled In re the General Adjudication of All Rights to Use Water In the Gila River
System and Source, W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro)
(Consolidated) .

1.10 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.

1.11 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change. The term "Injury to Water Rights" does not include any injury to
water quality.

1.12 "Little Colorado River Adjudication Proceedings" shall mean that action

pending in the Superior Court of the State of Arizona in and for the County of
Apache styled In re: the General Adjudication of All Rights to Use Water in the
Little Colorado River System and Source, CIV No. 6417,

1.13 "Member" or "Members" shall mean any person or persons duly enrolled
as members of the \Vhite Mountain Apache Tribe.

1.14 "Off-Reservation Trust Land" shall mean land: (1) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WM T as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

1.15 "Secretary" shall mean the Secretary of the United States Department of the

Interior,

1.16 "State" shall mean the State of Arizona,

1.17 "Surface Water" shall mean all Water that is appropriable under State law.
For purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1.18 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference. When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.

6



1. 19 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.20 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.21 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law,

1.22 "White Mountain Apache Tribe" or "WMA T" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18,1934,
48 Stat. 984 (commonly known as the "Indian Reorganization Act") (25 U.S.c. §
476),

1.23 "WMAT Reservation" or "Reservation" shall mean the land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9,1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8,2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (l) be used to affect any
dispute between the WMA T and the United States concemingthe legal boundary
of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the Reservation,

7



WHITE MOUNTAIN APACHE TRIBE

BY~
Dated: eO/ - ¿J ~ - ~/ '3

Attest~~
Approved as to Form:

(/tA ¿ ~ch ,
General Counsel
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EXHIBIT 12,4

WAIVER AND RELEASE OF CLAIMS BY THE UNITED STATES IN
ALL CAPACITIES (EXCEPT AS TRUSTEE FOR AN INDIAN TRIBE

OTHER THAN THE WMAT) AGAINST THE WMAT AND ITS
MEMBERS IJ

I JÐWkr i )J' iÂ
This Waiver and Release of Claims dated as of , is entered into by

the United States, in all capacities (except as trustee for an Indian tribe other than
the WMA T), as part of the performance of its obligations under the Amended and
Restated White Mountain Apache Tribe Water Rights Quantification Agreement
dated as of November 1, 2012 ("Agreement"), and in accordance with the
commitments under Subparagraph 12.4 of said Agreement and pursuant to the
authorization granted in Section 309(a)(2) of the White Mountain Apache Tribe
Water Rights Quantification Act of 2010, P.L 111-291, Title III, 124 Stat. 3064,
3073 (2010).

1.0 DEFINITIONS

F or purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment 1 hereto. In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3,0, the
United States, in all capacities (except as trustee for an Indian tribe other than the
WMA T), as part of the performance of its obligations under the Agreement,
hereby waives and releases any and all claims against the WMAT, its Members, or
any agency, official, or employee of the WMAT, under Federal, State or any other
law for all:

(a) past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off- Reservation Trust Land
arising from time immemorial through the Enforceability Date;

(b) claims for Injury to Water Rights arising after the Enforceability

Date resulting from the Diversion or Use of Water on the Reservation andon Off-
Reservation Trust Land in a manner that is not in violation of the Agreement; and

(c) past, present, and future claims arising out of or related in any

manner to the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act.



3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

3.l Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,

the United States shall retain any right to assert any claims not specifically waived
in Paragraph 2.0,

4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DATE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.
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ATTACHMENT 1
DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of20l0, P.L. 11l-29l, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13,2009 in accordance with Section
309( d)( 1 )(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21,2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et aL., and numbered Cry 95-625-TUC- WDB (EHC) and CN
95-1720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infitration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1. 7 Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309(d)(l) of

the Act.

1 ,9 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.

3



1.10 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change, The term "Injury to Water Rights" does not include any injury to
water quality.

1.11 "Member" or "Members" shall mean any person or persons duly enrolled
as members of the White Mountain Apache Tribe.

1.12 "Off- Reservation Trust Land" shall mean land: (1) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WMAT as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

1.13 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.14 "State" shall mean the State of Arizona.

1.15 "Surface Water" shall mean all Water that is appropriable under State law.
F or purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1. 1 6 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference. When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.

1, 1 7 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.8 "Water" when used without a modifying adjective shall mean Groundwater,

Surface Water, CAP Water, or Effuent.

1.l9 "Water Right" shall mean any right in or to Groundwater, Surface Water or

Effuent under Federal, State or other law.

1.20 "White Mountain Apache Tribe" or "WMAT" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,

4



48 Stat. 984 (commonly y-iown as the "Indian Reorganization Act") (25 U.sC. §
476).

1.21 "WMAT Reservation" or "Reservation" shall mean the land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9,1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8,2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States concerning the legal boundary
of the Reservation; or (2) constitute an admission by the WMA T with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the ReservatIon.

5



THE UNITED STATES OF AMERICA

By: ~\~
Dated: 7/3011'$

Secretary of the Interior

6



E RIBI 12,.,. ,.1



2

3

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

4 IN RE THE GENERAL
ADJUDICATION OF ALL RIGHTS
TO USE WATER IN THE GILA
RIVER SYSTEM AND SOURCE.

No. W-l (Salt)
No. W-2 (Verde)
No. W-3 (Upper Gila)
No. W-4 (San Pedro)

5

6

7

8

9

10

11

12

CONTESTED CASE NO.

WHITE MOUNTAIN APACHE
TRIBE WATER RIGHTS
QUANTIFICATION SETTLEMENT
JUDGMENT AND DECREE

1. The United States acting In its capacity as trustee for the White Mountain

13 Apache Tribe ("WMA T") has asserted claims to Water in the Gila River Adjudication

14 Proceedings, Claim Numbers 39-12168 and 39-64259, as amended. The WMAT, on behalf 0

15 itself and its Members, has asserted claims to Water in the Gila River Adjudication

16 Proceedings, Statement of Claimant Numbers 39-16945, 39-16946,39-16947, and 39-16948.

17 The Court has considered thc Amcnded and Restated White Mountain Apache Tribe Water

18 Rights Quantification Agreement dated as of November 1,2012 ("Agreement"), including all

19 exhibits thereto, which permanently resolves the Water Rights claims of the WMAT and of the

20 United States acting in its capacity as trustee for the White Mountain Apache Tribe and its

21 Members, to the Gila River System and Source for land within the exterior boundaries of the

22 Reservation and Off-Reservation Trust Land, i

23 2, Upon publication in the Federal Register by the United States Secretary of the

24 Interior of a notice of completion of all actions necessary to make the settlement effective, as

25 required by section 309(d)(1) of the White Mountain Apache Tribe Water Rights

26

27 1 The capitalized terms used in this Judgment and Decree shall be as defined in the Agreement, a copy
of which is attached as Exhibit A to the Stipulation and Request for Entry of Judgment and Decree.



Quantification Act of 2010, Public Law 111-291, Title III, 124 Stat. 3064, 3073 (2010)

2 ("Act"), this Judgment and Decree shall become enforceable2.

3 NOW THEREFORE, it is hereby adjudged and decreed as follows:

4 3, The Agreement meets all of the requirements of Paragraph D.6 of the Arizona

5 Supreme Court's May 16, 1991, Special Procedural Order Providing for the Approval 0

6 Federal Water Rights Settlements, Including Those of Indian Tribes (the "Supreme Court's

7 Order"). On that basis, and as required by Paragraph D.6 of the Supreme Court's Order, the

8 Agreement, including all of the exhibits thereto, is hereby approved,

9 4. The Water Rights described in Section 5 of this Judgment and Decree are held in

10 trust by the United States acting on behalf of the WMAT as provided in Section 305(a)(l) 0

1 1 the Act and shall not be subject to forfeiture or abandonment as provided in Section 305(a)(2)

l2 of the Act.

l3 5. As provided in Paragraphs 4.0 and 5.0 of the Agreement, the WMAT and the

14 United States acting in its capacity as trustee for the WMAT shall have:

l5 A. The permanent right to Divert for Use on the Reservation and on Off-

16

17

18

Reservation Trust Land the Maximum Annual Diversion Amount of 71,000 AFY from 

I
all sources of Surface Water on the Reservation and on Off-Reservation Trust Land

19

20

within the Salt River Watershed, provided that the Maximum Annual Depletion

Amount of all such Diversions shall not exceed 25,800 AFY;

B. Commencing after the Year 2100, the additional permanent right to Divert

21 for Use on the Reservation and on Off-Reservation Trust Land the additional Maximum

22

23

24

Annual Diversion Amount of 3,000 AFY from all sources of Surface Water on the

Reservation and on Off-Reservation Trust Land within the Salt River Watershed,

provided the additional Maximum Annual Depletion Amount of all of such Diversions

does not exceed 1,200 AFY;25

26

27 2 A separate Judgment and Decree approving and implementing the Agreement in relation to the Little
Colorado River System and Source will issue in that Adjudication.

2
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C. As provided in Paragraphs 4.0 and 6.0 and Subparagraph 5.4 of the

Agreement, the permanent right to Divert Groundwater from any location within the

Reservation and on Off-Reservation Trust Land, subject to the Maximum Annual

Diversion Amounts and the Maximum Annual Depletion Amounts specified in Sections

SA and 5B hereof;

D. The additional permanent right to Divert for Use on the Reservation and

on Off-Reservation Trust Land the additional Maximum Annual Diversion Amount 0

at least 25,000 AFY from all sources of Surface Water on the Reservation and on Off-

Reservation Trust Land within the Salt River Watershed pursuant to an exchange 0

WMA T CAP Water in accordance with the terms of Paragraph 7,0 of the Agreement,

provided the additional Maximum Annual Depletion Amount of all of such Diversions

from any exchange does not exceed 25,000 AFY.

6. For purposes of calculating Diversions and Depletions as provided In the

Agreement:

3

4

5

6

7

8

9

10

1 1

l2

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

A. All Water Diverted or Depleted on the Reservation or on Off-Reservation

Trust Land by Members or pursuant to any agreement or authorization by the WMA T

or the United States acting in its capacity as trustee for the WMAT shall be considered

to be Diverted or Depleted by the WMA T or the United States acting in its capacity as

trustee for the WMAT.

B, All Diversions of Water in each Year within the Reservation and on Off-

Reservation Trust Land, together with all WMA T CAP Water used by the WMA T

outside of the Reservation and outside of Off-Reservation Trust land, and all WMA T

CAP Water leased to others or exchanged pursuant to Paragraphs 7.0, 9.0 and 10.0 0

the Agreement, shall be counted in determining compliance by the WMA T and the

United States acting in its capacity as trustee for the WMA T with the Maximum Annual

Diversion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3 0

3



the Agreement. Diversions shall be measured or calculated as provided in Paragraph

2 1 1.0 of the Agreement.

'"
-)

4

S

6

7

8

9

10

II

12

13

14

1 S

16

17

18

19

20

21

22

23

24

2S

26

27

c. All Depletions of Water in each Year from Diversions of Water within the

Reservation and on Off-Reservation Trust Land, together with all WMAT CAP Waterl

used by the \VMAT outside of the Reservation and outside of Off-Reservation Trust

land, and all WMAT CAP Water leased to others or exchanged pursuant to Paragraphs

7.0,9.0 and 10.0 of the Agreement, shall be counted in determining compliance by the

WMA T and the United States acting in its capacity as trustee for the WMA T with the

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs

5. i, 5.2 and 5.3 of the Agreement. Depletions shall be measured or calculated as

provided in Paragraph 11.0 of the Agreement.

D. Notwithstanding anything to the contrary in the Agreement or this

Judgment and Decree, any Diversions of Water by the WMA T or the United States

acting in its capacity as trustee for the WMA T on the Reservation and on Off-

Reservation Trust land within the Salt River Watershed that occur when the Salt Riveri

Reservoir System is full and the amount of Water in the Salt River Reservoir System is

increasing shall not be counted in determining compliance with the Maximum Annual

Diversion Amount from the Salt River Watershed specified in Paragraph 4.0 and

Subparagraphs 5.1 and 5.2 of the Agreement. Likewise, any Depletions of Water

Diverted under the circumstances described in the preceding sentence shall not be

counted in determining compliance with the Maximum Annual Depletion Amount from 
I

the Salt River Watershed specified in Paragraph 4.0 and Subparagraphs 5.1 and 5.2 o~
i

¡

the Agreement. The Salt River Reservoir System shall be deemed full for purposes OJ

this Subparagraph when the volume of Water stored in the Salt River Reservoir System¡

is equal to the capacity of the Salt River Reservoir System. For purposes of thisl

Subparagraph, the capacity of the Salt River Reservoir System shall mean the capacity

of those reservoirs, including the new conservation space in Modified Theodore

4



Roosevelt Dam, available to store Water on a continuous basis for irrigation, power,

2 municipal, industrial or other purposes, SRP shall notify the WMA T and the United

3 States acting in its capacity as trustee for the WMA T of an impending spill as soon as

4 practicable and notify them of the date the spill ends.

5

6

7

8

9

10

11

E, In the event the Maximum Annual Diversion Amounts or the Maximum

Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and

5.3 of the Agreement are exceeded in any Year by the WI1A T or the United States

acting in its capacity as trustee for the WMAT, then the Maximum Annual Diversion

by the amount of any such exceedance for such Water source in the following Year.

F. Except as provided in Subparagraph 4.6 of the Agreement, all Uses 0

12 Water on land outside of the Reservation, if and when that land is subsequently and

finally determined to be part of the Reservation through resolution of any dispute

between the WMA T and the United States over the location of the Reservationl

13

14

15

l6

boundary, and any fee land within the Reservation placed into trust and made part of the

Reservation, shall be subject to the Maximum Annual Diversion Amounts and thei
,

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs

5.1, 5.2, and 5.3 of the Agreement.

l7

18

19

20

2l

G. All Diversions and Depletions associated with the operation of the White

Mountain Apache Tribe Rural water system, authorized under Section 307 of the Act,

shall be subject to the terms of the Agreement.

22 7. The United States, acting in its capacity as trustee for the WMA T, and the

23 WMA T havc asserted claims to Water in the Gila River Adjudication Proceedings from the

Salt River Watershed, Claim Number 39-12168 and Number 39-64259, as amended. These24

25 claims contemplate construction of reservoirs along the White River, Black River, Carrizo

Creek, Bonito Creek and Salt River. Except for the White Mountain Apache Tribe Rurall

Water System as authorized in Section 307 of the Act, the Agreement does not authorize the

26

27

5
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construction of any such reservoir. Except as provided in this Section 7, pnor to the

construction of any reservoir having a capacity of greater than 2,000 acre-feet, the \VMA T and

the Secretary shall execute a separate agreement with SRP regarding the operation of any suchl3

4

5

6

7

new reservoir. No such separate agreement shall be required for Large Reservoirs, Miner Flat

Dam and Reservoir, and one Large Reservoir on the White River below Miner Flat Dam with

an Active Conservation Capacity not exceeding 10,000 acre-feet. I

8. Except as provided in this Section 8, if the combined aggregate amount of Water

8 stored in Large Reservoirs, as defined in Subparagraph 2.45 of the Agreement, on May 1 0

9 each Year is greater than the percentage of Active Conservation Capacity shown by the point

10 of intersect of the line on exhibit 5.7.2 to the Agreement relative to Net SRP Reservoir Storage

1 1 on May 1 of each Year, the Water in storage in such Large Reservoirs in excess of the

12 percentage of Active Conservation Capacity at the point of intersect on exhibit 5.7.2 to the

13 Agreement shall be either:

14 A. Released by the WMA T or the United States acting II its capacity as

15 trustee for the WMA T from one or more of the Large Reservoirs no later than

July 1 of such Year to flow off of the Reservation, or

B. Deducted from any existing long term storage credits the WMA T mayi

possess on May 1 of such Year as the result of the recharge and storage of CAPI

Water, provided that such credits are transferred to SRP by June I of such Year

and the WMA T or the United States acting in its capacity as trustee for the

WMA T pays for the costs and charges associated with such transfer including

the cost of recovery of such stored CAP Water, or

l6

17

18

19

20

21

22

23 C. Reduced to the requisite percentage of Active Conservation Capacity

24 through a combination of releases pursuant to Section 8A herein and deductions

25 of existing long term storage credits pursuant to Section 8B herein.

26 The requirements of this Section 8 do not apply to Miner Flat Dam and Reservoir located on

the north fork of the White River with a capacity of not more than 9,000 acre-feet, or one27

6
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Large Reservoir on the White River with an Active Conservation Capacity not exceeding

10,000 acre-feet. The WMA T may exchange CAP Water for the purpose of storage in

reservoirs located on the Reservation. For purposes of the calculation in this Section 8, the

amount of CAP Water exchanged with SRP or others and stored within Large Reservoirs on

the Reservation shall not be included within the combined aggregate amount of Water stored

in Large Reservoirs on May 1 of each Year. Any exchange of WMA T CAP Water shall be in

accordance with the terms of Paragraph 7.0 of the Agreement.

9. The priority date for the administration of the Water Rights of the WMA T and

the United States acting in its capacity as trustee for the WMA T from the Salt River and its

tributaries described in Sections 4, 5A, SB and SC hereof for Uses on the Reservation shall bei

November 9, 1871, The priority date for the administration of the Water Rights of the WMAT

and the United States acting in its capacity as trustee for the WMA T from the Salt River and

its tributaries described in Sections 4, SA, 5B and SC hereof for Uses on off-Reservation Trust

Lands shall be November 4, 1985. Except as provided in Section 2l hereof, the Water Rights

adjudged and decreed to the WMt\ T by Sections 4, SA, SB, SC and this Section 9 of this

Judgment and Decree, shall be binding on all paiiies to the Gila River Adjudication.

10. The Water Rights of the WMT and the United States acting in its capacity as

trustee for the WMA T as quantified in Paragraph 4.0 of the Agreement may be used for any

Use on the Reservation, including any land finaily determined to be part of the Reservation

under Subparagraph 4.14 of the Agreement, or on Off-Reservation Trust Land; provided,

however, that Use of WMAT CAP Water shall be as provided in Paragraph 7.0 of the

Agreement.

11, Surface Water, Groundwater and Effuent purchased or acquired subsequent to

the Enforceability Date by the WMA T or the United States acting in its capacity as trustee for

the VlMA T pursuant to state law from sources outside of the Reservation and outside of Off-

Reservation Trust Land shall not be subject to the quantification limits of the WMA T's Water

Rights specified in Paragraph 4.0 or Subparagraphs S.L, 5.2 and 5.3 of the Agreement.

3

4

5

6

7

8

9

10

i 1

12

13

14

l5

l6

l7

18

19

20

21

22

23

24

25

26

27
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2

12. All land held by the United States in trust for the WMT as Off-Reservation

Trust Land and all land within the Reservation shall have only those Water Rights specifically

quantified in Paragraph 4.0 of the Agreement for the WMA T and thc United States acting in its

capacity as trustee for the WMA T.

13. For each Year following the Year in which the Enforceability Date occurs,

fourteen and eighty-one one hundredths (14. 8l) percent of the actual Annual Depletion

Amount from all sources of Water Diverted on the Reservation and on Off-Reservation Trust

Land within the Salt River Watershed, other than Depletions resulting from the exchange 0

WMAT CAP Water, calculated as provided in Paragraph ll,O of the Agreement, shall be

deducted by SRP from the Water credits of RWCD as provided in Paragraph 8.0 of the

Agreement. Subject to Subparagraph 8.1.2 of the Agreement, the deductions from RWCD

Water credits shall not exceed 4,000 AFY.

14 . Reporting.

A, Within thirty (30) days of the inspections of measuring and recording

devices required by Subparagraph 11.1.1 of the Agreement, the WMA T or the United

States acting in its capacity as trustee for the WMA T shall file with this Court or with

the Court in the Little Colorado River Adjudication Proceedings, as applicable

determined by the location of the point of Diversion of Water to be measured by the

particular device, a certified copy of the report by the registered professional engineer

or similarly qualified person that sets forth the findings of the inspection and

verification that the measuring and recording devices and procedures satisfy industry

standards,

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

IB. No later than March 1 of the second Year following the Year in which the

Enforceability Date occurs, and on March 1 of each Year thereafter, the WMA T or the

United States acting in its capacity as trustee for the WMAT shall file with this Court a

report, in the form attached as exhibit 11.2 to the Agreement or as modified by this

Court, showing: (1) all amounts of Water, by source, Diverted on the Reservation and

8



2

3

4

5

6

7

8

9

on Off-Reservation Trust Land under Paragraphs 5.0 and 6.0 of the Agreement in the

Year immediately preceding the Year in which the report is filed; (2) all Depletions 0

Water, by source, measured or calculated as provided in Subparagraphs 11.3, i 1.4 and

11.5 of the Agreement; (3) all amounts of WMA T CAP Water delivered to others in

exchange for the Diversion of Water on the Reservation and on Off-Reservation Trust

Land by WMA T from sources located within the Salt River Watershed; (4) all amounts

of WMA T CAP Water recharged; (5) all amounts of WMAT CAP Water leased toil

others; and (6) all amounts ofWMAT CAP Water otherwise used by the WMAT..

c. Any Party may petition this Court to modify the form set forth in exhibit

i 0 ll.2 to the Agreement to ensure accurate reporting of the WMA T Water Diversions and

i 1 Depletions. Any other Party may object to such petition.

l2 i 5. Except as set forth in the Agreement and the Act, the benefits realized by the

13 WMA. T and its Members under the Agreement and the Act shall be in full satisfaction of all

14 claims of the WM T and its Members, and the United States acting as trustee for the benefit,

l5 of the WMA T and its Members, for Water Rights and Injury to Water Rights under Federal,

16 State, or other law with respect to the Reservation and Off-Reservation Trust Land,

17 l6. Except as provided in Subparagraphs l2.6.l(i) and 12,7.l(f) of the Agreement,

18

19

the \ViA T and the United States acting in its capacity as trustee for the WMA T shall not: (1)

object to the usage of any weB located outside the boundaries of the Reservation or the Off-Î

Reservation Trust Land in existence on the Enforceability Date; or (2) object to, dispute orl

challenge after the Enforceability Date the driling of any well or the withdrawal and Use 0

Water from any well in the Gila River Adjudication Proceedings or in any other judicial or

20

21

22

'ì ~~j administrative proceedings.

24 17. Nothing in this Judgment and Decree, the Agreement or the Act has the effect 0
-

Î --) recognizing or establishing any right of a Member to Water on the Reservation or on Off-

Reservation Trust Land, Any entitlement to Water for Use on lands within the exterior26

27 boundaries of the Reservation and Off-Reservation Trust Land shall be satisfied out of the

9



Water resources described in Section 5 of this Judgment and Decree, except as provided in

2 'Section 11 hereof..

3 18. Except for Use of WMT CAP Water as provided in Paragraph 7.0 of the

4 Agreement, no Water available for Use by the WMAT or by the United States acting in its

5 capacity as trustee for the WM T under the Agreement and the Act may be sold, leased,

6 transferred or used outside the boundaries of the Reservation or Off-Reservation Trust Land

7 other than pursuant to an exchange,

8 19. In exchange for the benefits realized under the Agreement and as authorized by

9 the Act, the Parties have executed Waivers and Releases of Claims, attached as exhibits l2.l,

10 12.2, 12.3, and 12.4 to the Agreement. These Waivers and Releases of Claims are attached

i 1 hereto as Exhibits B, C, D, and E and are by this reference incorporated herein, For purposes

12 of this Section 19, the United States shall be acting in the capacities as specifically set forth in

i 3 each of the waivers referenced herein.

14 20. The claims of the WM T and its Members, and the United States acting in its

15 capacity as trustee for the WJ"vlAT and its Members, to Water from the Gila River System and

16 Source are fully, finally and permanently adjudicated by this Judgment and Decree.

17 21. Nothing in this Judgment and Decree or the Agreement shall be construed to

18 quantify or otherwise affect the Water Rights or entitlements to Water of any Arizona Indian

19 tribe, band or community, or the United States on their behalf, other than the WLV1 T and the

20 United States acting in its capacity as trustee for the WMAT and its Members.

21 22. Nothing in the Agreement shall affect the right of any Party, other than the

22 WMA T and the United States, acting in its capacity as trustee for the WMA T and its

Members, to assert any priority date or quantity of Water for Water Rights claimed by such

Party in the Gila River Adjudication or other court of competent jurisdiction.

23

24

25 23. The Court's adjudication of Water Rights to the \VMAT, and the United States

26 acting in its capacity as trustee for the WMA T, pursuant to this Judgment and Decree is limited

27 I to Water Rights to the Gila River System and Source,

10



24. This Court retains jurisdiction over this matter for enforcement of this Judgment

2 and Decree and the Agreement, including the entry of injunctions, restraining orders or other

3 remedies under law or equity.

4

5
DA TED this _ day of

6

7

8

9

10

11

Judge of the Superior Court

12

A copy of this Judgment and Decree is sent to all
Persons on the Court approved mailing list for
Contested Case No. W dated

l3
'-'

14

15

16

17

18

19

20

2l

22

23

24

25

26

27

11
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IN THE SUPERIORCOURT OF THE STATE OF ARIZONA

2 IN AND FOR THE COUNTY OF APACHE

3

4

5

6

7

8

9

10

IN RE THE GENERAL ADJUDICATION
OF ALL RIGHTS TO USE WATER IN
THE LITTLE COLORADO RIVER
SYSTEM AND SOURCE

WHITE MOUNTAIN APACHE TRIBE
WATER RIGHTS QUANTIFICA nON
SETTLEMENT JUDGMENT AND
DECREE

No. 6417

1. The United States acting in its capacity as trustee for the White Mountain

II Apache Tribe ("\V:r\1AT') has asserted claims to Water in the Little Colorado River,

12 Adjudication Proceedings, Claim Number 39-91441, as amended. The WMAT, on behalf of

13 itself and its Members, has asserted claims to Water in the Little Colorado River Adjudication

14 Proceedings, Claim Numbers 39-95155 and 39-95156. The Court has considered the

15 Amended and Restated White Mountain Apache Tribe Water Rights Quantification

l6 Agreement dated as of November 1, 2012 ("Agreement"), including all exhibits thereto,

17 I which permanently resolves the Water Rights claims of the White Mountain Apache Tribe

18 and its Members, and of the United States acting in its capacity as trustee for the White

19 Mountain Apache Tribe and its Members, to the Little Colorado River System and Source for

20 land within the exterior boundaries of the Reservation and Off-Reservation Trust Land. J

21 2. Upon publication in the Federal Register by the United States Secretary of the

22 I Interior of a notice of completion of all actions necessary to make the settlement effective, as

23 required by Section 309(d)(l) of the White Mountain Apache Tribe Water Rights

24

25

26

27

1 The capitalized terms used in this Judgment and Decree shall be as defined in the Agreement, a copy

of which is attached as Exhibit A to the Stipulation and Request for Entry of Judgment and Decree.



Quantification Act of2010, Public Law i 11-291, Title III, 124 Stat. 3064,3073 (2010)

2 ("Act"), this Judgment and Decree shall become enforceable,2

3 NOW THEREFORE, it is hereby adjudged and decreed as follows:

4 "
.) . The Agreement meets all of the requirements of Paragraph D.6 of the Arizona

5 Supreme Court's September 27,2000, Administrative Order (the "Supreme Court's Order"),

6 I On that basis, and as required by Paragraph D,6 of the Supreme Court's Order, the

7 Agreement, including all of the exhibits thereto, is hereby approved,

8 4. The Water Rights described in Section 5 of this Judgment and Decree shall be

9 held in trust by the United States on behalf of the WMA T as provided in Section 305(a)(l) of

10 the Act and shall not be subject to forfeiture or abandonment pursuant to Section 305(a)(2) of

1 1 the Act.

12 I 5. Pursuant to paragraphs 4.0 and 5.0 of the Agreement and to the White Mountain

i 3 Apache Tribe Water Rights Settlement Judgment and Decree entered by the Court in the Gila

i 4 River Adjudication on , 201_, the WMA T and the United States acting in its

i 5 capacity as trustee for the WMA T have the permanent right to Divert for Use on the

16 Reservation and on Off-Reservation Trust Land the Maximum Annual Diversion Amount of

17 71,000 AFY from all sources of Surface Water on the Reservation and on Off-Reservation

18 Trust Land within the Salt River Watershed, provided that the Maximum Annual Depletion

i 9 Amount of all such Diversions shaH not exceed 25,800 AFY. Paragraphs 4.0 and 5.0 of the

20 Agreement further provide, and this Court hereby decrees, that up to 7,000 AFY of the 71,000

2l AFY Maximum Annual Diversion Amount and up to 4,000 AFY of the 25,800 AFY I

Maximum Annual Depletion Amount specified in the preceding sentence may be Diverted

23 I and Depleted from sources of Water within the Little Colorado River Watershed.

22

24 6. As a component of the Water Right provided in Section 5 hereof and as

25_ provided in Paragraphs 4.0 and 6,0 and Subparagraph 5.4 of the Agreement, the WMATand

26

27 2 A separate Judgment and Decree approving and implementing the Agreement in relation to the Gila
River System and Source will issue in that Adjudication.

2



the United States acting in its capacity as trustee for the WMA T shall have the permanent

2 right to Divert Groundwater from any location within the Reservation and on Off-Reservation

3 Trust Land, subject to the Maximum Annual Diversion Amounts and the Maximum Annual

4 Depletion Amounts specified in Section 5 hereof.

5 7. For purposes of calculating Diversions and Depletions as provided 11 the

6 Agreement:

7 A. All Water Diverted or Depleted on the Reservation or on Off-

8 Reservation Trust Land by Members or pursuant to any agreement or authorization by

9 the WMA T or the United States acting in its capacity as trustee for the WMA T shall be

10 considered to be Diverted or Depleted by the WMA T or the United States acting in its

11 capacity as trustee for the WMA T.

12 B. All Diversions of Water in each Year within the Reservation and on Off-

13 Reservation Trust Land, together with all WMAT CAP Water used by the WMAT

outside of the Reservation and outside of Off-Reservation Trust land, and all WMf~ T

CAP Water leased to others or exchanged pursuant to Paragraphs 7.0, 9.0 and 10.0 of
I

the Agreement, shall be counted in determining compliance by the WMA T and the

United States acting in its capacity as trustee for the WMAT with the Maximum

Annual Diversion Amounts specified in Paragraph 4.0 and Subparagraphs 5.l, 5.2 and

14

l5

16

17

18

19 5.3 of the Agreement. Diversions shall be measured or calculated as provided in

20 Paragraph 11. 0 of the Agreement.

21 c. All Depletions of Water in each Year from Diversions of Water within

22 the Reservation and on Off-Reservation Trust Land, together with all WMA T CAP

Water used by the WMA T outside of the Reservation and outside of Off-Reservation

Trust land, and all WMA T CAP Water leased to others or exchanged pursuant to

Paragraphs 7.0, 9.0 and 10.0 of the Agreement, shall be counted in determining'

compliance by the WMAT and the United States acting in its capacity as trustee for the

WMAT with the Maximum Annual Depletion Amounts specified in Paragraph 4,0 and

23

24

25

26

27

3



2

3

4

5

6

7

8

9

10

1 1

l2

13

14

15

16

l7

18

19

20

21

22

Subparagraphs 5.1, 5.2 and 5,3 of the Agreement. Depletions shall be measured or

calculated as provided in Paragraph 1 i .0 of the Agreement.

D. Except as provided in Subparagraph 4.6 of the Agreement, all Uses of

Water on land outside of the Reservation, if and when that land is subsequently and

finally determined to be part of the Reservation through resolution of any dispute

between the WMA. T and the United States over the location of the Reservation

boundary, and any fee land within the Reservation placed into trust and made part of

the Reservation, shall be subject to the Maximum Annual Diversion Amounts and the

Maximum Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs

5.1,5.2, and 5.3 of the Agreement.

E. In the event the Maximum Annual Diversion Amounts or the Maximum

Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and

5.3 of the Agreement are exceeded in any Year by the WMAT or the United States

acting in its capacity as trustee for the WM T, then the Maximum Annual Diversion I

Amounts or the Maximum Annual Depletion Amounts, as applicable, shall be reduced

by the amount of any such exceedance for such Water source in the following Year.

8. The priority date for the administration of the Water Rights of the WMA T and

the United States on behalf of the WM T from the Little Colorado River and its tributaries

for Uses on the Reservation shall be November 9, 1871. The priority date for the

administration of the Water Rights of the WMA T and the United States on behalf of the

WMAT for Uses on Off-Reservation Trust Lands from the Little Colorado River and its

tributaries shall be November 4, 1985, Except as provided in Section 19 hereof, the Water

Rights adjudged and decreed to the \VMAT by Sections 4, 5, 6 and this Section 8 of this

Judgment and Decree, shall be binding on all parties to the Little Colorado River

Adjudication.

9. The Water Rights of the WMA T and the United States acting in its capacity as

trustee for the WMA T as quantified in Paragraph 4.0 of the Agreement may be used for any

23

24

25

26

27

4



Use on the Reservation, including any land finally determined to be part of the Reservation

2 under Subparagraph 4.14 of the Agreement, or on Off-Reservation Trust Land; provided,

3 however, that Use of WMAT CAP Water shall be as provided in Paragraph 7.0 of the

4 Agreement.

5 10. Surface Water, Groundwater and Effuent purchased or acquired subsequent to

6 the Enforceability Date by the WMA T or the United States acting in its capacity as trustee for

7 the WMA T pursuant to state law from sources outside of the Reservation and outside of Off-

8 Reservation Trust Land shall not be subject to the quantification limits of the WMA l' s Water

9 Rights specified in Paragraph 4.0 or Subparagraphs 5.1,5.2 and 5.3 of the Agreement.

10 1 1. All land held by the United States in trust for the WMA T as Off-Reservation

11 Trust Land and all land within the Reservation shall have only those Water Rights specifically

12 i quantified in th Paragraph 4.0 of the Agreement for the WMAT and the United States acting

13 in its capacity as trustee for the WMA T.

14 12. Reporting.

15 A. Within thirty (30) days of the inspections of measuring and recording

16

l7

devices required by Subparagraph 1 l.l.l of the Agreement, the WMA T or the United

States acting in its capacity as trustee for the WMA T shall file with this Court or with

the Court in the Gila River Adjudication Proceedings, as applicable determined by the

location of the point of Diversion of Water to be measured by the particular device, a

certified copy of the report by the registered professional engineer or similarly

qualified person that sets forth the findings of the inspection and verification that the

measuring and recording devices and procedures satisfy industry standards.

18

19

20

21

22

23

24

B. No later than March 1 of the second Year following the Year in which

the Enforceability Date occurs, and on March 1 of each Year thereafter, the WMA T or

the United States acting in its capacity as trustee for the WMA T shall file with this

Court a report, in the form attached as exhibit 11.2 to the Agreement or as modified by

this Court, showing: (1) all amounts of Water, by source, Diverted on the Reservation

25

26

27

5



and on Off-Reservation Trust Land under Paragraphs 5.0 and 6,0 of the Agreement in

2 the Year immediately preceding the Year in which the report is filed; (2) all Depletions

3 of Water, by source, measured or calculated as provided in Subparagraphs 11.3, 11.4

4 and 11.5 of the Agreement; (3) all amounts of WMAT CAP Water delivered to others

5 in exchange for the Diversion of Water on the Reservation and on Off-Reservation

6 Trust Land by WMAT from sources located within the Salt River Watershed; (4) all

7 amounts of WMAT CAP Water recharged; (5) all amounts of WMAT CAP Water I

8 leased to others; and (6) all amounts of WMA T CAP Water otherwise used by the

9 WMAT.
10 c. Any Party may petition this Court to modify the form set forth in exhibit

11 11.2 to the Agreement to ensure accurate reporting of the WMA T Water Diversions

l2 and Depletions. Any other Party may object to such petition.

l3 13. Except as set forth in the Agreement and the Act, the benefits realized by the

14 WMA T and it Members under the Agreement and the Act shall be in full satisfaction of all

15 claims of the WMAT and its Members, and the United States acting as trustee for the benefit

16 of the WMA T and its Members, for Water Rights and Injury to Water Rights under Federal,

l7 State, or other law with respect to the Reservation and Off-Reservation Trust Land,

l8 14. Except as provided in Subparagraphs 12.6.1 (i) and 12.7.1 CD of the Agreement,

19

20

21

the WMA T and the United States acting in its capacity as trustee for the WMA T shall not:

(1) object to the usage of any well located outside the boundaries of the Reservation or the

Off-Reservation Trust Land in existence on the Enforceability Date: or (2) object to, dispute

or challenge after the Enforceability Date the drilling of any well or the withdrawal and Use

of Water from any well in the Little Colorado River Adjudication Proceedings or in any other

judicial or administrative proceedings.

15. Nothing in this Judgment and Decree, the Agreement or the Act has the effect

of recognizing or establishing any right of a Member to Water on the Reservation or on Off-

Reservation Trust Land, Any entitlement to Water for Use on lands within the exterior

22

23

24

25

26

27

6



2

3

4

5

6

7

8

9

JO

J 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

boundaries of the Reservation and Off-Reservation Trust Land shall be satisfied out of the

Water resources described in Section 5 of this Judgment and Decree, except as provided in

Section 10 hereof.

16. Except for Use of WMA T CAP Water as provided in Paragraph 7.0 of the

Agreement, no Water available for Use by the WMAT or by the United States acting in its

capacity as trustee for the WMA T under the Agreement and the Act may be sold, leased,

transferred or used outside the boundaries of the Reservation or Off-Reservation Trust Land

other than pursuant to an exchange.

17. In exchange for the benefits realized under the Agreement and as authorized by

the Act, the Parties have executed Waivers and Releases of Claims, attached as exhibits l2.l,

12.2, l2.3, and 12.4 to the Agreement. These Waivers and Releases of Claims are attached

Ihereto as Exhibits B, C, D, and E and arc by this reference incorporated herein. For purposes

of this Section 17, the United States shall be acting in the capacities as specifically set forth in

each of the waivers referenced herein.

18, The claims of the WMA T and its Members, and the United States in its capacity

as trustee for the WMA T and its Members, to Water from the Little Colorado River System

and Source are fully, finally and permanently adjudicated by this Judgment and Decree.

19. Nothing in this Judgment and Decree or the Agreement shall be construed to

quantify or otherwise affect the Water Rights or entitlements to Water of any Arizona Indian

tribe, band or community, or the United States on their behalf, other than the WMA T and the

United States acting in its capacity as trustee for the WMAT and its Members.

20. Nothing in the Agreement shall affect the right of any Party, other than the

Wl\lA T and the United States, acting in its capacity as trustee for the WMA T and its I

Members, to assert any priority date or quantity of Water for Water Rights claimed by such

:party in the Little Colorado River Adjudication or other court of competent jurisdiction.

7



21. The Court's adjudication of Water Rights to the WMAT, and the United States

2 acting in its capacity as trustee for the WMAT, pursuant to this Judgment and Decree ls

3 limited to Water Rights to the Little Colorado River System and Source.

4 22. This Court retains jurisdiction over this matter for enforcement of this Judgment

5 and Decree and the Agreement, including the entry of injunctions, restraining orders or other

6 remedies under law or equity.

7 DA TED this _ day of

8

9

10

1 1
Judge of the Superior Court

12

13

14
A copy of this Judgment and Decree is sent to all
Persons on the Court approved mailing list dated

15

l6

17

18

19

20

21

22

23

24

25

26

27
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:3

4

5
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Ei

7

8

9

10

11

12

13

H
15

16

17

18

19

20

21

22

23

24

25

26

27
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28

Land Classifications Subject to 'RWCD credit
01:5.6% of Water Diverted at Granite Reef Dam

çLAssirlCATIQN

Association Regular Memer Land

Special District Land- Tempe

Speoial District Land - Mermen Flat

Special District Land - Utah

New State irrigation and Drainage District

Maricopa Garden Farms

Pump Contract Land (surface water oniy)

SUBTOTAL ASSOCIATIONS LADS

Townsi te Lands

Tempe Non-Member

Normal Flow Only Land Within SRR

State of Arizona Tree Rows

SRPMIC Land in sections 34 , :3 5,&3 6T2NR5E

TOTAL

~
200,074.50

22,494.65

9,707.30

:2,091.65

2,:327.70

1,258.10

215.10

238,170.00

9,615.30

458.35

79.10

35.50

1.125.00

249,483.25
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1

2

3

4

5

6

7

8

9

10

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF APACHE

IN RE THE GENERAL ADJUDICATION
OF ALL RIGHTS TO USE WATER IN
THE LITTLE COLORADO RIVER
SYSTEM AND SOURCE

No. 6417

WHITE MOUNTAIN APACHE TRIBE
WATER RIGHTS QUANTIFICATION
SETTLEMENT JUDGMENT AND
DECREE

1. The United States acting in its capacity as trustee for the Whte Mountain

11 Apache Tribe ("WMAT") has asserted claims to Water in the Little Colorado River

12 Adjudication Proceedings, Claim Number 39-91441, as amended. The WMAT, on behalf of

13 itself and its Members, has asserted claims to Water in the Little Colorado River Adjudication

14 Proceedings, Claim Numbers 39-95155 and 39-95156. The Court has considered the

15 Amended and Restated White Mountain Apache Tribe Water Rights Quantification

16 Agreement dated as of November 1, 2012 ("WMAT Agreement"), including all exhbits

17 thereto, which permanently resolves the Water Rights claims of the Whte Mountain Apache

18 Tribe and its Members, and of the United States acting in its capacity as trustee for the White

19 Mountain Apache Tribe and its Members, to the Little Colorado River System and Source for

20 land within the exterior boundaries of the Reservation and Off-Reservation Trust Land. 
1

21 2. Upon publication in the Federal Register by the United States Secretary of the

22 Interior of a statement of findings that all of the actions necessary to make the WMAT

23 Agreement effective have been completed, as required by Section 309(d)(1) of the White

24 Mountain Apache Tribe Water Rights Quantification Act of2010, Public Law 111-291, Title

25

26 1 The capitalized terms used in this Judgment and Decree shall be as defined in the WMAT
Agreement, a copy of which is attached as Exhibit A to the Stipulation and Request for Entry of

27 Judgment and Decree.



1 III, 124 Stat. 3064, 3073 (2010) ("Act"), this Judgment and Decree shall become

2 enforceab1e.2

3 NOW THEREFORE, it is hereby adjudged and decreed as follows:

4 3. The WMAT Agreement meets all of the requirements of Paragraph D.6 of the

5 Arizona Supreme Court's September 27, 2000, Administrative Order (the "Supreme Court's

6 Order"). On that basis, and as required by Paragraph D.6 of the Supreme Court's Order, the

7 WMAT Agreement, including all of the exhibits thereto, is hereby approved.

8 4. The Water Rights described in Section 5 of this Judgment and Decree shall be

9 held in trust by the United States on behalf of the WMAT as provided in Section 305(a)(1) of

10 the Act and shall not be subject to forfeiture or abandonment pursuant to Section 305(a)(2) of

11 the Act.

12 5. Pursuant to Paragraphs 4.0 and 5.0 of the WMAT Agreement and the White

13 Mountain Apache Tribe Water Rights Settlement Judgment and Decree entered by the Couii

14 in the Gila River Adjudication on ,201_, the WMAT and the United States acting

15

16

in its capacity as tiustee for the WMAT have the permanent right to Divert for Use on the

Reservation and on Off-Reservation Trust Land the Maximum Annual Diversion Amount of

17 71,000 AFY from all sources of Surface Water on the Reservation and on Off-Reservation

Trust Land within the Salt River Watershed, provided that the Maximum Amiua1 Depletion

Amount of all such Diversions shall not exceed 25,800 AFY. Paragraphs 4.0 and 5.0 of the

WMAT Agreement futher provide, and this Court hereby decrees, that up to 7,000 AFY of

the 71,000 AFY Maximum Annual Diversion Amount and up to 4,000 AFY of the 25,800

AFY Maximum Annual Depletion Amount specified in the preceding sentence may be

Diverted and Depleted from sources of Water within the Little Colorado River Watershed.

18

19

20

21

22

23

24 6. As a component of the Water Right provided in Section 5 hereof and as

25

26

provided in Paragraphs 4.0 and 6.0 and Subparagraph 5.4 of the WMAT Agreement, the

27 2 A separate Judgment and Decree approving and implementing the WMAT Agreement in relation to
the Gila River System and Source wil issue in that Adjudication.

2
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

WMAT and the United States acting in its capacity as trustee for the WMAT shall have the

pennanent right to Divert Groundwater from any location within the Reservation and on Off-

Reservation Trust Land, subject to the Maximum Anual Diversion Amounts and the

Maximum Annual Depletion Amounts specified in Section 5 hereof.

7. For purposes of calculating Diversions and Depletions as provided II the

WMAT Agreement:

A. All Water Diverted or Depleted on the Reservation or on Off-

Reservation Trust Land by Members or pursuant to any agreement or authorization by

the WMAT or the United States acting in its capacity as trustee for the WMAT shall be

considered to be Diverted or Depleted by the WMAT or the United States acting in its

capacity as trustee for the WMAT.

B. All Diversions of Water in each Year within the Reservation and on Off-

Reservation Trust Land, together with all WMAT CAP Water used by the WMAT

outside of the Reservation and outside of Off-Reservation Trust land, and all WMAT

CAP Water leased to others or exchanged pursuant to Paragraphs 7.0, 9.0 and 10.0 of

the WMAT Agreement, shall be counted in determining compliance by the WMAT

and the United States acting in its capacity as trustee for the WMAT with the

Maximum Annual Diversion Amounts specified in Paragraph 4.0 and Subparagraphs

5.1, 5.2 and 5.3 of the WMAT Agreement. Diversions shall be measured or calculated

as provided in Paragraph 11.0 of the WMAT Agreement.

C. All Depletions of Water in each Year from Diversions of Water within

the Reservation and on Off-Reservation Trust Land, together with all WMAT CAP

Water used by the WMAT outside of the Reservation and outside of Off-Reservation

Trust land, and all WMA T CAP Water leased to others or exchanged pursuant to

Paragraphs 7.0, 9.0 and 10.0 of the WMAT Agreement, shall be counted in

determining compliance by the WMA T and the United States acting in its capacity as

trustee for the WMA T with the Maximum Annual Depletion Amounts specified in

3
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Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3 of the WMAT Agreement.

Depletions shall be measured or calculated as provided in Paragraph 11.0 of the

WMAT Agreement.

D. Except as provided in Subparagraph 4.6 of the WMAT Agreement, all

Uses of Water on land outside of the Reservation, if and when that land is subsequently

and finally determned to be part of the Reservation through resolution of any dispute

between the WMAT and the United States over the location of the Reservation

boundary, and any fee land within the Reservation placed into trust and made part of

the Reservation, shall be subject to the Maximum Annual Diversion Amounts and the

Maximum Anual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs

5.1,5.2, and 5.3 of the WMAT Agreement.

E. In the event the Maximum Annual Diversion Amounts or the Maximum

Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and

5.3 of the WMAT Agreement are exceeded in any Year by the WMAT or the United

States acting in its capacity as trstee for the WMA T, then the Maximum Annual

Diversion Amounts or the Maximum Annual Depletion Amounts, as applicable, shall

be reduced by the amount of any such exceedance for such Water source in the

following Year.

8. The priority date for the administration of the Water Rights of the WMAT and

the United States on behalf of the WMAT from the Little Colorado River and its tributaries

for Uses on the Reservation shall be November 9, 1871. The priority date for the

administration of the Water Rights of the WMAT and the United States on behalf of the

WMAT for Uses on Off-Reservation Trust Lands from the Little Colorado River and its

tributaries shall be November 4, 1985. Except as provided in Section 19 hereof, the Water

Rights adjudged and decreed to the WMAT by Sections 4, 5, 6 and this Section 8 of this

Judgment and Decree, shall be binding on all parties to the Little Colorado River

Adjudication.

4
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9. The Water Rights of the WMAT and the United States acting in its capacity as

trustee for the WMAT as quantified in Paragraph 4.0 of the WMAT Agreement may be used

for any Use on the Reservation, including any land finally detennined to be part of the

Reservation under Subparagraph 4.14 of the WMAT Agreement, or on Off-Reservation Trust

Land; provided, however, that Use of WMAT CAP Water shall be as provided in Paragraph

7.0 of the WMAT Agreement.

10. Surface Water, Groundwater and Effluent purchased or acquired subsequent to

the Enforceability Date by the WMAT or the United States acting in its capacity as trustee for

the WMAT pursuant to state law from sources outside of the Reservation and outside of Off-

Reservation Trust Land shall not be subject to the quantification limits of the WMT's Water

Rights specified in Paragraph 4.0 or Subparagraphs 5.1, 5.2 and 5.3 of the WMAT

Agreement.

11. All land held by the United States in tiust for the WMAT as Off-Reservation

Trust Land and all land within the Reservation shall have only those Water Rights specifically

quantified in Paragraph 4.0 of the WMAT Agreement for the WMAT and the United States

acting in its capacity as trustee for the WMA T.

12. Reporting.

A. Within thirty (30) days of the inspections of measuring and recording

devices required by Subparagraph 11.1.1 of the WMA T Agreement, the WMAT or the

United States acting in its capacity as trustee for the WMAT shall file with ths Court

or with the Court in the Gila River Adjudication Proceedings, as applicable detennined

by the location of the point of Diversion of Water to be measured by the particular

device, a certified copy of the report by the registered professional engineer or

similarly qualified person that sets forth the findings of the inspection and verification

that the measuring and recording devices and procedures satisfy industry standards.

B. No later than March 1 of the second Year following the Year in which

the Enforceability Date occurs, and on March 1 of each Year thereafter, the WMAT or

5
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the United States acting in its capacity as trustee for the WMAT shall file with this

Court a report, in the form attached as exhibit 11.2 to the WMAT Agreement or as may

be required by this Court, showing: (1) all amounts of Water, by source, Diverted on

the Reservation and on Off-Reservation Trust Land under Paragraphs 5.0 and 6.0 of

the WMAT Agreement in the Year iimnediately preceding the Year in which the report

is filed; (2) all Depletions of Water, by source, measured or calculated as provided in

Subparagraphs 11.3, 11.4 and 11.5 of the WMAT Agreement; (3) all amounts of

WMAT CAP Water delivered to others in exchange for the Diversion of Water on the

Reservation and on Off-Reservation Trust Land by WMAT from sources located

within the Salt River Watershed; (4) all amounts ofWMAT CAP Water recharged; (5)

all amounts of WMAT CAP Water leased to others; and (6) all amounts of WMAT

CAP Water otherwise used by the WMAT.

C. Any Party may petition this Court to modify the fonn set forth in exhibit

11.2 to the WMAT Agreement to ensure accurate reporting of the WMAT Water

Diversions and Depletions. Any other Party may object to such petition.

13. Except as set forth in the WMAT Agreement and the Act, the benefits realized

by the WMA T and it Members under the WMAT Agreement and the Act shall be in full

satisfaction of all claims of the WMAT and its Members, and the United States acting as

tiustee for the benefit of the WMA T and its Members, for Water Rights and Injury to Water

Rights under Federal, State, or other law with respect to the Reservation and Off-Reservation

Trust Land.

14. Except as provided in Subparagraphs 12.6.1(i) and 12.7.1(f) of the WMAT

Agreement, the WMA T and the United States acting in its capacity as trustee for the WMAT

shall not: (1) object to the usage of any well located outside the boundaries of the

Reservation or the Off-Reservation Trust Land in existence on the Enforceability Date; or (2)

object to, dispute or challenge after the Enforceability Date the driling of any well or the

6
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withdrawal and Use of Water from any well in the Little Colorado River Adjudication

Proceedings or in any other judicial or administrative proceedings.

15. Nothing in this Judgment and Decree, the WMAT Agreement or the Act

recognizes or establishes any right of a Member to Water on the Reservation or on Off-

Reservation Trust Land. Any entitlement to Water for Use on lands within the exterior

boundaries of the Reservation and Off-Reservation Trust Land shall be satisfied out of the

Water resources described in Section 5 of this Judgment and Decree, except as provided in

Section 10 hereof.

16. Except for Use of WMAT CAP Water as provided in Paragraph 7.0 of the

WMAT Agreement, no Water available for Use by the WMAT or by the United States acting

in its capacity as trustee for the WMAT under the WMAT Agreement and the Act may be

sold, leased, transferred or used outside the boundaries of the Reservation or Off-Reservation

Trust Land other than pursuant to an exchange.

17. In exchange for the benefits realized under the WMA T Agreement and as

authorized by the Act, the Parties have executed Waivers and Releases of Claims, attached as

exhibits 12.1, 12.2, 12.3, and 12.4 to the WMAT Agreement. These Waivers and Releases of

Claims are attached hereto as Exhibits A, B, C, and D and are by this reference incorporated

herein. F or purposes of this Section 17, the United States shall be acting in the capacities as

specifically set forth in each of the waivers referenced herein.

18. The claims of the WMAT and its Members, and the United States in its capacity

as trustee for the WMAT and its Members, to Water from the Little Colorado River System

and Source are fully, finally and pennanently adjudicated by this Judgment and Decree.

19. Nothing in this Judgment and Decree or the WMAT Agreement shall be

construed to quantify or otherwise affect the Water Rights, claims or entitlements to Water of

any Arizona Indian tribe, band or community, or the United States on their behalf, other than

the WMA T and the United States acting in its capacity as trustee for the WMAT and its

Members.

7



1 20. Nothing in the \VMAT Agreement shall affect the right of any Party, other than

2 the WMAT and the United States, acting in its capacity as trustee for the WMAT and its

3 Members, to assert any priority date or quantity of Water for Water Rights claimed by such

4 Party in the Little Colorado River Adjudication or other court of competent jurisdiction.

5 21. The Court's adjudication of Water Rights to the WMAT, and the United States

6 acting in its capacity as trustee for the WMAT, pursuant to this Judgment and Decree is

7 limited to Water Rights to the Little Colorado River System and Source.

8 22. This Court retains jurisdiction over this matter for enforcement of this Judgment

9 and Decree and the WMAT Agreement, including the entry of injunctions, restraining orders

10 or other remedies under law or equity.

11 DATED this _ day of

12

13

14

15

16

17

18

19

20

Judge of the Superior Court

A copy of this Judgment and Decree is sent to all
Persons 011 the Court approved mailing list dated

21

22

23

24

25

26

27

8
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EXHIBIT 12.1



EXHIBIT 12.1

WAIVER AND RELEASE OF CLAIMS BY PARTIES OTHER THAN THE
WMA T ON BEHALF OF ITSELF AND ITS MEMBERS AND THE UNITED

STATES ACTING IN ITS CAPACITY AS TRUSTEE FOR THE WMAT AND ITS
MEMBERS

This Waiver and Release of Claims dated as Of~WtJbi/ ¡i~~~ered into by
the Parties to the Amended and Restated White Mountain Apache Tnbe Water Rights
Quantification Agreement dated as of November 1, 2012 ("Agreement"), other than the
WM T on behalf of itself and its Members and the United States acting in its capacity as
trustee for the WM T and its Members.

1.0 DEFINITIONS.

For purposes of this Waiver and Release of Claims, the capitalized terms used
herein shall have the meanigs set forth in Attachment 1 hereto. In the event a
capitalized term used herein is not listed on Attachment 1, such term shall have the
meanig set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS.

Except as provided in Paragraph 3.0 hereof, the Paries, except the WMT on
behalf 0 f itself and its Members and the United States acting in its capacity as trustee for
the WMT and its Members, as part of their obligations under the Agreement, hereby
waive and release any claims that such Parties may have against the WM T and its
Members and the United States acting in its capacity as trustee for the WMT and its
Members under Federal, State or other law for all:

(a) Past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off-Reservation Trust Land arising
from time immemorial through the Enforceability Date;

(b) Claims for Injury to Water Rights arising after the Enforceability Date
resulting from the Diversion or Use of Water on or for the Reservation and on Off-
Reservation Trust Land in a manner not in violation of the Agreement;

(c) Past, present and future claims arising out of, or relating in any manner to,

the negotiation, execution, or adoption of the Agreement, an applicable settlement
judgment or decree, or the Act.

3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS.

3,1 Notwithstanding the waivers of claims and releases described in Paragraph 2.0,
the Parties, other than the WMA T on behalf of itself and its Members and United States
acting in its capacity as trustee for the WMA T and its Members, shall retain any right to:
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(a) Subject to Subparagraph 16.9 of the Agreement, assert claims for injuries
to, and seek enforcement of, their rights under the Agreement or the Act in any State
court or Federal court of competent jurisdiction;

(b) Assei1 claims for injuries to, and seek enforcement of, their rights under

the Judgment and Decree entered by the court in the Gila River Adjudication
Proceedings, the foim of which is attached as Exhibit 12.9.6.1 to the Agreement;

(c) Assert claims for injuries to, and seek enforcement of, their rights under

the Judgment and Decree entered by the court in the Little Colorado River Adjudication
Proceedings, the form of which is attached as Exhibit 12.9.6.2 to the Agreement;

(d) Assert past, present, and future claims to Surface Water that are not

inconsistent with the Agreement;
(e) Assert any claims to Groundwater that are subject to the Gila River

Adjudication Proceedings or the Little Colorado River Adjudication Proceedings, or
other applicable law;

(f) Assert any claims arising after the Enforceability Date for Injury to Water

Rights not specifically waived herein.

3.2 This Waiver and Release of Claims shall not bind the State as to a waiver ofrights
or release of claims, if any, for lands received by the State from the United States
pursuant to the provisions of:

(a) The Act of September 9, 1850,9 Stat. 446 (creating the Terrtory of New
Mexico);

(b)
Purchase);

(c)
(d)

Grant);
(e)

The December 30, 1853 Treaty with Mexico, lO Stat. 1031 (the Gadsden

The Act of 1863, 12 Stat. 664 (creating the Territory of Arizona);
The Act of February 18,1881,21 Stat. 326 (University of Arizona 1881

The Arizona-New. Mexico Enabling Act ofJune 20, 1910, 36 Stat. 557;
and

(f) The Act of February 20, 1929, c. 280, § 2,45 Stat. 1252 (land for miers'
hospitals for disabled miers withi said State).

4.0 WAIVER EFFECTIVE UPON ENFORCEABILITY DATE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.

5.0 COUNTERPARTS AND DUPLICATE ORIGINALS.

This Waiver and Release of Claims may be executed in one or more counterparts,
each of which shall constitute an original, and all of which, when taken together, shall
constitute one and the same instrument. This Waiver and Release of Claims also may be
executed in duplicate originals, each of which shall constitute an original Waiver and
Release of Claims.
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ATTACHMENT 1

DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of20l 0, P.L. 111-291, Title II, 124 Stat. 3064, 3073 (2010), a copy

of which is attached as Exhibit 2.2 to the Agreement.

1,2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rjghts
Quantification Agreement dated January 13, 2009 in accordance with Section
309(d)(l)(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1,3 "Arizona Water Company" shall mean the Arizona corporation of that name, its
subsidiaries and affiliates.

1.4 "Buckeye Irrgation Company" shall mean the corporation of that name organied
under the laws of the Arizona Territory in 1907.

1.5 "Buckeye Water Conservation and Drainage District" shall mean the entity of that
name that is a political subdivision of the State and an irigation district with power of
drainage organied under the laws ofthe State.

1.6 "CAP Repayment Contract" shall mean: (1) the contract between the United
States and CAWCD for Delivery of Water and Repayment of Costs ofthe CAP,
numbered L4-06-W-245 (Amendment No.1), and dated December 1,1988; and (2) any
amendment to, or revision of, that contract.

1.7 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, 2007, in the United States District Court for the District of Arizona in the
consolidated civil action styled Central Arizona Water Conservation District v. United
States, et aI., and numbered CIV 95-625- TUC- WDB (EHC) and CIV 95-1 720-PHX-
EHC.

1.8 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1,9 "CA WCD" or "Central Arizona Water Conservation District" shall mean the
political subdivision of the State that is the contractor under the CAP Repayment
Contract.
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1.10 "Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall not
become Effuent solely as a result of having been used for hydropower generation on the
Reservation.

1.11 "Enforceability Date" shall mean the date described in Section 309( d)(l) of the
Act.

1.12 "Gila River Adjudication Proceedings" shall mean that action pending in the

Superior Court of the Sate of Arizona in and for the County of Maricopa styled In re the
General Adjudication of All Rights To Use Water In The Gila River System and Source,
W-l (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro) (Consolidated).

1.13 "Groundwater" shall mean all Water beneath the surface of the Earth other than
Surface Water.

1.14 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The tcrm "Injury to
Water Rights" includes a change in the Groundwater table and any effect of such a
change. The term "Injury to Water Rights" does not include any injury to water quality.

l.15 "Little Colorado River Adjudication Proceedings" shall mean that action pending

in the Superior Court of the State of Arizona in and for the County of Apache styled In
re: the General Adjudication of All Rights to Use Water in the Little Colorado River
System and Source, CIV No. 6417.

1,16 "Off- Reservation Trust Land" shall mean land (1) outside the exterior boundaries
of the Reservation that is held in trust by the United States for the benefit of the WMT
as of the Enforceability Date; and (2) depicted on the map attached to the Agreement as
Exhbit 2.57.

1.17 "Party" shall mean an entity represented by a signatory to the Agreement and

"Parties" shall mean more than one of such entities. The State's participation as a Party
shall be as described in Subparagraph 16.5 of the Agreement. The United States'
participation as a Party shall be in the capacity as described in Subparagraph 2.72 of the
Agreement.

1.18 "Roosevelt Water Conservation District" or "RWCD" shall mean the entity of
that name that is a political subdivision of the State and an irigation district organied
under the laws of the State.

1.19 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.20 "SRP" shall mean the Salt River Project Agricultural Improvement and Power
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District, a political subdivision of the State, and the Salt River Valley Water Users'
Association, an Arizona Tenitorial Corporation.

1,21 "State" shall mean the State of Arizona.

1.22 "Surface Water" shall mean all Water that is appropriable under State law. For
purposes of the definition of "Water Right," the term "Surface Water" shall also
include Colorado River water.

1.23 "United States" or "United States of America" in any given reference herein shall
mean the United States acting in the capacity as set forth in said reference. When the
term "United States" or "United States of America" is used in reference to a particular
agreement or contract, the term shall mean the United States acting in the capacity as set
forth in such agreement or contract.

1 ,24 "U se" shall mean any beneficial use including Ì1tream flows, recharge,

underground storage, recovery or any other use recognied as beneficial under applicable
law.

1.25 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effluent.

1.26 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.27 "Whte Mountain Apache Tribe" or "WMAT" shall mean the White Mountain
Apache Tribe, organied under Section 16 of the Act of June 18, 1934, 48 Stat. 984
(commonly known as the "Indian Reorganiation Act") (25 U.S.c. § 476).

1.28 "WMAT Reservation" or "Reservation" shall mean the land located withi the
exterior boundaries of the Whte Mountain Indian Reservation established by Executive
Order dated November 9,1871 as modified by subsequent Executive Orders and Acts of
Congress: (l) known on December 8,2010, the date of enactment of the Act, as the "Fort
Apache Reservation" pursuant to chapter 3 of the Act of June 7, 1897 (30 Stat. 62); and
(2) generally depicted on the map attached to the Agreement as Exhibit 2.81. The
depiction of the Reservation on the map attached as Exhbit 2.81 shall not: (1) be used to
affect any dispute between the WM T and the United States concemig the legal
boundary of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMAT and the United States concerning the legal boundaries of
the Reservation.
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THE STATE OF ARIZONA

B~J!~
Dated: oj..:!?;.. ,2tJ/3

Govemor

Ate~~'
Secretary of State
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SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By~A(2 =-
Dated: i;¿-iÐ -~D~
President

Attest and Countersigned: Ç'Û.1J1Jd)) a ( (iiJLlJY~

Secretary

Approved as to form:/~?7~, ---
Attorney
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SALT RIVER VALLEY WATER USERS' ASSOCIATION

ßy~A(2
\ ~ '- /0 - ;2(2\":

--
Dated:

President

i

Attest and countersigned:p,JJ-i~u.l/ td, c?fZL-A-J

Secretary

Approved as to form:

gldVì9 A~-~.
Attorney
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~7STRiCT
Dated: 2-7-13

President

~e~~-
Secretary

Approved as to form:¿£~~
G~n8Fal Counsel
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ARIZONA WATER COMPANY

By: vJ~~~
Dated: l-l4 -2013

President

Attest: ß. pV ~A
Secretary

Approved as to form:j).~~
General Counsel
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CITY OF A VOl\TJALE

B~
Dated: J - r. / 3

City Manager

Attest rJl~)r~?5
City Clerk

Approved as L

City Attorney
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CITY OF CHATJLER

By:

Mayor

Attest: /YdJ/~Z
City Clerk

Approved as to form:

q~/,:~~~
City Attorney
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CITY OF GLENDALE

By: ) I "--J~~,dP~
Dated: Fe-bvLU1XlJ\ \ 3 i 1D 13~
City Manager

Attest Ù&l ~~ nt ~ ~ ut "t

City Clerk

Approved as to form:

~~
City Attorney
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CITY OF MESA

By:

City Ma"Jnr ? . ? JAttest: fl!1A1/)1i~
J( +-ef7fYl

City Clerk

Approved as ~ U4

City A omey
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CITY OF PEORIA

By: l&P~
Dated: ;L/I m,¿

Approved as to form:

W-tr/-
City Attomey
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CITY OF PHOENIX

DATED this _ day of

ATTEST:

c~cierk ~
APPROVED AS TO FORM:

¿l

CITY OF PHOENIX, ARIZONA, a municipal
corporation
DAVID CA V AZOS, City Manager

'"

CQ¿Æ-vr
,2013.
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CITY OF SHOW LOW

By:

l/ c5102io /3, fDated:

Mayor

Attest: .:z1Vh tz"Á~

City Clerk

Approved as to f~ ~~
City Attorney
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CITY OF SCOTTSDALE

By:

Dated:~/20/l
¡

Approved as to r? .~d~
City Attomey
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CITY OF TEMPE

By fldúJ,~
Dated: January 10, 2013

Mayor

Attest ßvt- ~ . ~

City Clerk

Approved ~J ~. ~i

City Attorney
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TOWN OF GILBERT

By: s:~
Dated: L(VllI3
Town Mayor

¡11!' d; - /)l'"t/ -;, ' -,
Attest: tJi.~ 'ifiii(l ll.' .

Town Clerk

Approved ast~ll~
T own Attorney

Page 20 of23



BUCKEYE IRRGATION COMPANY

President

Attest: W JJ-V'i a~
Secretary

Approved as to form:

~~..,Gen:: Coun
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BUCKEYE WATER CONSERVATION
~~D DRAINAGE DISTRICT

By: ¡; ii Î !J ~l~
Dated: \ I d-\ /\ ~

President

Attest: Ù)j-ù~
Secretary

Approved as to form:

a:t1~'"General Coun el
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CENTRAL ARIZONA WATER CONSERVATION DISTRICT

By:

,') ~' .~ .' ' í j ,¡) r. i
q ,á11 ~?-'(f tti(ja1¿

Dated: Ml6- (p /2 Ù / &
i

President

Attest: ~ Yt~
Secretary

Page 23 of23



EXHIBITB
to the Decree



EXHIBIT 12.2



EXHIBIT 12.2

WAIVER AND RELEASE OF CLAIMS FOR WATER RIGHTS AND
INJ1RY TO WATER RIGHTS BY THE WMAT, ON BEHALF OF ITSELF

AND ITS MEMBERS, AND THE UNITED STATES, ACTING IN ITS
CAPACITY AS TRUSTEE FOR THE WMA T AND ITS MEMBERS

~~ tivwb II ao I~
This Waiver and Release of Claims dated as of , is entered into by

the WMA T , on behalf of itself and its Members, and the United States, acting in
its capacity as trustee for the WMA T and its Members, as part of the performance
of the respective obligations of the United States and the WMA T under the
Amended and Restated White Mountain Apache Tribe Water Rights
Quantification Agreement dated as of November l, 2012 ("Agreement"), and in
accordance with the commitments under Subparagraph 12.2 of said Agreement
and pursuant to the authorization granted in Section 309(a)(1) of the White
Mountain Apache Tribe Water Rights Quantification Act of20l0, P.L. 111-291,
Title II, 124 Stat. 3064, 3073 (2010).

1.0 DEFINITIONS

For purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment 1 hereto. In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
WMA T, on behalf of itself and its Members, and the United States, acting in its
capacity as trustee for the WMA T and its Members, as part of the performance of
the respective obligations of the United States and the WMA T under the
Agreement, hereby waive and release any claims against the State (or any agency
or political subdivision of the State) or any other person, entity, corporation, or
municipal corporation under Federal, State, or other law for all:

(a)(i) past, present, and future claims for Water Rights for the Reservation
and Off-Reservation Trust Land arising from time immemorial and, thereafter,
forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever, that are based on aboriginal occupancy of
land by the WMA T, its Members, or their predecessors;



(b) (i) past and present claims for Injury to Water Rights for the

Reservation and Off-Reservation Trust Land arising from time immemorial
through the Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising

from time immemorial and, thereafter, forever, that are based on aboriginal
occupancy of land by the WMAT, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability

Date for the Reservation and Off-Reservation Trust Land resulting from Off-
Reservation Diversion or Use of Water in a manner that is not in violation of the
Agreement or State law; and

( c) past, present, and future claims arising out of, or relating in any

manner to, the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act.

3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the WMAT, on behalf of itself and its Members, and the United States, acting as
trustee for the WMAT and its Members, shall retain any right:

(a) subject to subparagraph 16.9 of the Agreement, to assert claims for
injuries to, and seek enforcement of, the rights of the WMA T and its Members
under the Agreement or the Act in any Federal or State court of competent
jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of

the WMAT under the Judgment and Decree entered by the court in the Gila River
Adjudication Proceedings, the form of which is attached as exhibit 12.9.6.1 to the
Agreement;

(c) to assert claims for injuries to, and seek enforcement of, the rights of

the WM T under the Judgment and Decree entered by the court in the Little
Colorado River Adjudication Proceedings, the form of which is attached as exhibit
12.9.6.2 to the Agreement;

(d) to object to any claims by or for any other Indian tribe, Indian

community or nation, or dependent Indian community, or the United States on
behalf of such a tribe, community, or nation;

(e) to participate in the Gila River Adjudication Proceedings and the

Little Colorado River Adjudication Proceedings to the extent provided in
subparagraph 14.1 of the Agreement;

(f) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Paragraph 2.0;
(g) to assert any past, present, or future claim for Injury to Water Rights

against any other Indian tribe, Indian community or nation, dependent Indian
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community, allottee, or the United States on behalf of such a tribe, community,
nation or allottee;

(h) to assert any past, present, or future claim for trespass, use, and

occupancy of the Reservation in, on, or along the Black River against Freeport-
McMoran Copper & Gold, Inc., Phelps Dodge Corporation, or Phelps Dodge
Morenci, Inc., (or a predecessor or successor of those entities), including all
subsidiaries and affiliates of those entities; and

(i) to assert claims arising after the Enforceability Date for Injury to

Water Rights resulting from the pumping of Water from land located within
national forest land as of January 13, 2009, in the south Yi of T. 9 N., R. 24 E., the
south V2 of T. 9 N., R. 25 E., the north Yi of T. 8 N., R. 24 E., or the north V2 of T.8

N., R. 25 E" if Water from that land is used on the land or is transported off the
land for municipal, commercial, or industrial Use.

4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DATE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.

5.0 COUNTERPARTS AND DUPLICATE ORIGINALS

This Waiver and Release of Claims may be executed in one or more
counterparts, each of which shall constitute an original, and all of which, when
taken together, shall constitute one and the same instrument. This Waiver and
Release of Claims also may be executed in duplicate originals, each of which shall
constitute an original Waiver and Release of Claims.

3



ATTACHMENT 1
DEFINITIONS

1,1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of 2010, P.L. 111-291, Title III, 124 Stat. 3064,3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13,2009 in accordance with Section
309( d)( 1 )(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, 2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et aI., and numbered CIV 95-625- TUC- WDB (EHC) and CIV
95-1720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infiltration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1.7 "Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309(d)(l) of

the Act.

1.9 "Gila River Adjudication Proceedings' shall mean that action pending in

the Superior Court of the State of Arizona in and for the County of Maricopa
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styled In re the General Adjudication of All Rights to Use Water In the Gila River

System and Source, W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro)
(Consolidated),

1.10 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.

1.11 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change. The term "Injury to Water Rights" does not include any injury to
water quality.

1.12 "Little Colorado River Adjudication Proceedings" shall mean that action

pending in the Superior Court of the State of Arizona in and for the County of
Apache styled In re: the General Adjudication of All Rights to Use Water in the
Little Colorado River System and Source, CIV No. 6417.

1.13 "Member" or "Members" shall mean any person or persons duly
enrolled as members of the White Mountain Apache Tribe.

1.14 "Off-Reservation Trust Land" shall mean land: (1) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WMA T as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

l.l5 "Secretary" shall mean the Secretary of the United States Department of the
lnterior.

1.16 "State" shall mean the State of Arizona.

1.17 "Surface Water" shall mean all Water that is appropriable under State law.
For purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1.18 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference. When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.
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1.19 "Use" shall mean any beneficial use including in stream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.20 "Water" when used without a modifying adjective shal1 mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.21 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.22 "White Mountain Apache Tribe" or "WMA T" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,
48 Stat. 984 (commonly known as the "Indian Reorganization Act") ((25 U.S,c. §
476).

1.23 "WI\1A T Reservation" or "Reservation" shall mean the land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9,1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8, 2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2,81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States conceming the legal boundary
of the Reservation; or (2) constitute an admission by the WMAT with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the Reservation.
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THE UNITED STATES OF AMERICA

~~By:

Dated: 7 /30113

Secretary of the Interior
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WHITE MOUNTAIN APACHE TRIBE

BY:~¡ ( ,"-
Dated: di- '£1- d2l:5

ChairmanAtest~~
Approved as to Form:~~~'

General Counsel
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EXHIBIT 12.3

WAIVER AND RELEASE OF CLAIMS BY THE WMAT, ON BEHALF OF
ITSELF AND ITS MEMBERS AGAINST THE UNITED STATES

(EXCEPT IN THE CAPACITY OF THE UNITED STATES AS TRUSTEE
FOR OTHER INDIAN TRIBES)

This Waiver and Release of Claims dated as ~ Ðveb~l1 ~~;r~ into by
the WMA T, on behalf of itself and its Members, as part of the performance of the
obligations of the WMA T under the Amended and Restated White Mountain
Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012 ("Agreement"), and in accordance with the commitments under
Subparagraph 12.3 of said Agreement and pursuant to the authorization granted in
Section 309(a)(3) of the White Mountain Apache Tribe Water Rights
Quantification Act of 2010, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010).

1.0 DEFINITIONS

For purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment 1 hereto. In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
WMA T, on behalf of itself and its Members, as part of the performance of the
obligations of the WMAT under the Agreement, hereby waives and releases any
claim against the United States, including agencies, offcials, or employees of the
United States (except in the capacity of the United States as trustee for other
Indian tribes), under Federal, State, or other law for any and all:

(a)(i) past, present, and future claims for Water Rights for the Reservation
and Off-Reservation Trust Land arising from time immemorial and, thereafter,
forever; and

(ii) past, present, and future claims for Water Rights arising from time

immemorial and, thereafter, forever that are based on aboriginal occupancy of land
by the WMAT, its Members, or their predecessors;

(b )(i) past and present claims relating in any manner to damages, losses, or
injuries to Water, Water Rights, land, or other resources due to loss of Water or
Water Rights (including damages, losses, or injuries to hunting, fishing, gathering,
or cultural rights due to loss of Water or Water Rights, claims relating to



interference with, Diversion, or taking of Water, or claims relating to failure to
protect, acquire, or develop Water, Water Rights, or Water infrastructure) within
the Reservation and Off-Reservation Trust Land that first accrued at any time prior
to the Enforceability Date;

(ii) past, present, and future claims for Injury to Water Rights arising

from time immemorial and, thereafter, forever that are based on aboriginal
occupancy of land by the WM T, its Members, or their predecessors; and

(iii) claims for Injury to Water Rights arising after the Enforceability

Date for the Reservation and Off-Reservation Trust Land resulting from the Off-
Reservation Diversion or Use of Water in a manner that is not in violation of the
Agreement or applicable law;

(c) past, present, and future claims arising out of, or relating in any

manner to, the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act;

(d) past and present claims relating in any manner to pending litigation

of claims relating to the Water Rights of the WMA T for the Reservation and Off-
Reservation Trust Land;

( e) past and present claims relating to the operation, maintenance, and

replacement of existing irrigation systems on the Reservation constructed prior to
the Enforceability Date that first accrued at any time prior to the Enforceability
Date, which waiver shall only become effective on the full appropriation and
payment to the WMA T of $4,950,000 of the amounts made available under
Section 3l2(b )(2)(B) of the Act;

(f) any claims relating to operation, maintenance, and replacement of

the WM T Rural Water System, which waiver shall only become effective on the
date on which the funds are made available under Section 312(b )(3)(B) of the Act
and deposited in the WMA T Maintenance Fund;

(g) past and present breach of trust and negligence claims for damage to

the land and natural resources of the WMT caused by riparian and other
vegetative manipulation by the United States for the purpose of increasing Water
runoff from the Reservation that first accrued at any time prior to the
Enforceability Date; and

(h) past and present claims for trespass, use, and occupancy of the

Reservation in, on, and along the Black River that first accrued at any time prior to
the Enforceability Date.

2



3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the WMAT, on behalf of itself and its Members, shall retain any right:

(a) subject to subparagraph 16.9 of the Agreement, to assert claims for

injuries to, and seek enforcement of, the rights of the WMA T and its Members
under the Agreement or the Act in any Federal or State court of competent
jurisdiction;

(b) to assert claims for injuries to, and seek enforcement of, the rights of

the WM T and Members under the Judgment and Decree entered by the court in
the Gila River Adjudication Proceedings, the form of which is attached as exhibit
12.9.6.1 to the Agreement;

(c) to assert claims for injuries to, and seek enforcement of, the rights of

the WM T and Members under the Judgment and Decree entered by the court in
the Little Colorado River Adjudication Proceedings, the form of which is attached
as exhibit 12.9.6.2 to the Agreement;

(d) to object to any claims by or for any other Indian tribe, Indian

community or nation, or dependent Indian community, or the United States on
behalf of such a tribe, community, or nation;

(e) to assert past, present or future claims for Injury to Water Rights, or

any other claims other than a claim to Water Rights, against any other Indian tribe,
Indian community or nation, or dependent Indian community, or the United States
on behalf of such a tribe, community, or nation;

(f) to assert claims arising after the Enforceability Date for Injury to

Water Rights resulting from the pumping of Water from land located within
national forest land as of January 13, 2009, in the south Y: of T. 9 N., R. 24 E., the
south 112 ofT. 9 N., R. 25 E., the north 112 ofT. 8 N., R. 24 E., or the north 112 ofT.8
N., R. 25 E., if Water from that land is used on the land or is transported off the
land for municipal, commercial, or industrial Use;

(g) to assert any claims arising after the Enforceability Date for Injury to

Water Rights not specifically waived in Paragraph 2.0;
(h) to seek remedies and assert other claims not specifically waived in

Paragraph 2.0; and
(i) to assert any claim arising after the Enforceability Date for a future

taking by the United States of Reservation land, Off-Reservation Trust Land, or
any property rights appurtenant to that land, including any Water Rights set forth
in paragraph 4.0 of the Agreement.

3



4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DATE.

Except as otherwise specifically provided in Subparagraphs 2,0(e) and (f),
this Waiver and Release of Claims shall become effective upon the Enforceability
Date.
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A TT ACHMENT 1
DEFINITIONS

1,1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of 2010, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Right~ Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13, 2009 in accordance with Section
309( d)( 1 )(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, 2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et a!., and numbered CIV 95-625-TUC-WDB (EHC) and CIV
95-1 720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1.6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infiltration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1.7 Effuent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309( d)(l) of

the Act.
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1.9 "Gila River Adjudication Proceedings' shall mean that action pending in

the Superior Court of the State of Arizona in and for the County of Maricopa
styled In re the General Adjudication of All Rights to Use Water In the Gila River
System and Source, W-1 (Salt), W-2 (Verde), W-3 (Upper Gila), W-4 (San Pedro)
(Consolidated).

1.10 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.

1.11 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change, The term "Injury to Water Rights" does not include any injury to
water quality.

1.12 "Little Colorado River Adjudication Proceedings" shall mean that action

pending in the Superior Court of the State of Arizona in and for the County of
Apache styled In re: the General Adjudication of All Rights to Use Water in the
Little Colorado River System and Source, CIV No. 6417,

1.13 "Member" or "Members" shall mean any person or persons duly enrolled
as members of the White Mountain Apache Tribe.

1.14 "Off-Reservation Trust Land" shall mean land: (1) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WMA T as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

1.15 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.16 "State" shall mean the State of Arizona.

1.17 "Surface Water" shall mean all Water that is appropriable under State law.
For purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1.18 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference, When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.

6



1.19 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1,20 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.21 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.22 "White Mountain Apache Tribe" or "WMA T" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,
48 Stat. 984 (commonly known as the "Indian Reorganization Act") (25 U.S.c. §
476).

1,23 "WMA T Reservation" or "Reservation" shall mean the land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9, 1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8, 2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States concerning the legal boundary
of the Reservation; or (2) constitute an admission by the WMA T with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the Reservation.
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WHITE MOUNTAIN APACHE TRlBE

BY:S=
Dated: tV/ ~ ¿J ~ - ¿;/ "3

ChairmanAttest~~
Approved as to Form:

(Jva¿~di'
General Counsel
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EXHIBIT 12.4

WAIVER AND RELEASE OF CLAIMS BY THE UNITED STATES IN
ALL CAPACITIES (EXCEPT AS TRUSTEE FOR AN INDIAN TRIBE

OTHER THAN THE WMA T) AGAINST THE WMA T AND ITS
MEMBERS 11 .

f~~IIi.öiÂ
This Waiver and Release of Claims dated as of , is entered into by

the United States, in all capacities (except as trustee for an Indian tribe other than
the WMA T), as part of the performance of its obligations under the Amended and
Restated White Mountain Apache Tribe Water Rights Quantification Agreement
dated as of November 1, 2012 ("Agreement"), and in accordance with the
commitments under Subparagraph 12.4 of said Agreement and pursuant to the
authorization granted in Section 309(a)(2) of the White Mountain Apache Tribe
Water Rights Quantification Act of 20 1 0, P.L 111-291, Title III, 124 Stat. 3064,
3073 (2010).

1.0 DEFINITIONS

For purposes of this Waiver and Release of Claims, the capitalized terms
used herein shall have the meanings set forth in Attachment 1 hereto. In the event
a capitalized term used herein is not listed in Attachment 1, such term shall have
the meaning set forth for such term in the Agreement.

2.0 WAIVER AND RELEASE OF CLAIMS

Except for the specifically retained claims described in Paragraph 3.0, the
United States, in all capacities (except as trustee for an Indian tribe other than the
WMA T), as part of the performance of its obligations under the Agreement,
hereby waives and releases any and all claims against the WMAT, its Members, or
any agency, official, or employee of the WMA T, under Federal, State or any other
law for all:

(a) past and present claims for Injury to Water Rights resulting from the

Diversion or Use of Water on the Reservation and on Off- Reservation Trust Land
arising from time immemorial through the Enforceability Date;

(b) claims for Injury to Water Rights arising after the Enforceability

Date resulting from the Diversion or Use of Water on the Reservation and on Off-
Reservation Trust Land in a manner that is not in violation of the Agreement; and

(c) past, present, and future claims arising out of or related in any

manner to the negotiation, execution, or adoption of the Agreement, an applicable
settlement judgment or decree, or the Act.



3.0 RESERVATION OF RIGHTS AND RETENTION OF CLAIMS

3.1 Notwithstanding the waiver and release of claims set forth in Paragraph 2.0,
the United States shall retain any right to assert any claims not specifically waived
in Paragraph 2.0.

4.0 WAIVER EFFECTIVE UPON THE ENFORCEABILITY DATE.

This Waiver and Release of Claims shall become effective upon the
Enforceability Date.
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ATTACHMENT 1
DEFINITIONS

1.1 "Act" shall mean the White Mountain Apache Tribe Water Rights

Quantification Act of20l0, P.L. 111-291, Title III, 124 Stat. 3064, 3073 (2010), a
copy of which is attached as exhibit 2.2 to the Agreement.

1.2 "Agreement" shall mean: (1) the Amended and Restated White Mountain

Apache Tribe Water Rights Quantification Agreement dated as of November 1,
2012, which amends and restates the White Mountain Apache Tribe Water Rights
Quantification Agreement dated January 13, 2009 in accordance with Section
309( d)( 1 )(A)(i) of the Act; and (2) any amendment or exhibit (including exhibit
amendments) to that Agreement that are (i) made in accordance with the Act, or
(ii) otherwise approved by the Secretary.

1.3 "CAP Repayment Stipulation" shall mean the Stipulated Judgment and the
Stipulation for Judgment (including any exhibits to those documents) entered on
November 21, 2007, in the United States District Court for the District of Arizona
in the consolidated civil action styled Central Arizona Water Conservation District
v. United States, et aI., and numbered CIV 95-625- TUC- WDB (EHC) and CIV
95-1 720-PHX-EHC.

1.4 "CAP Water" shall mean 'Project Water' as that term is defined in the CAP
Repayment Stipulation.

1.5 "Diversion" shall mean the act of Diverting.

1,6 "Divert" or "Diverting" shall mean to receive, withdraw or develop and

produce or capture Groundwater, Surface Water, CAP Water or Effuent by means
of a ditch, canal, flume, bypass, pipeline, pit, collection or infiltration gallery,
conduit, well, pump, turnout, dam, or other mechanical device or any other human
act.

1.7 Et1uent" shall mean Water that has been used for domestic, municipal or

industrial purposes and that is available for use for any purpose, but Water shall
not become Effuent solely as a result of having been used for hydropower
generation on the Reservation.

1.8 "Enforceability Date" shall mean the date described in Section 309(d)(l) of

the Act.

1.9 "Groundwater" shall mean all Water beneath the surface of the Earth other
than Surface Water.
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1.10 "Injury to Water Rights" shall mean an interference with, diminution of, or
deprivation of, a Water Right under Federal, State or other law. The term "Injury
to Water Rights" includes a change in the Groundwater table and any effect of
such a change. The term "Injury to Water Rights" does not include any injury to
water quality.

1.11 "Member" or "Members" shall mean any person or persons duly enrolled
as members of the White Mountain Apache Tribe.

1.12 "Off-Reservation Trust Land" shall mean land: (1) outside the exterior
boundaries of the Reservation that is held in trust by the United States for the
benefit of the WMA T as of the Enforceability Date; and (2) depicted on the map
attached to the Agreement as exhibit 2.57.

1.13 "Secretary" shall mean the Secretary of the United States Department of the

Interior.

1.14 "State" shall mean the State of Arizona.

1.15 "Surface Water" shall mean all Water that is appropriable under State law.
F or purposes of the definition of "Water Right," the term "Surface Water" shall
also include Colorado River water.

1.16 "United States" or "United States of America" in any given reference
herein shall mean the United States acting in the capacity as set forth in said
reference. When the term "United States" or "United States of America" is used
in reference to a particular agreement or contract, the term shall mean the United
States acting in the capacity as set forth in such agreement or contract.

1.17 "Use" shall mean any beneficial use including instream flows, recharge,
underground storage, recovery or any other use recognized as beneficial under
applicable law.

1.8 "Water" when used without a modifying adjective shall mean Groundwater,
Surface Water, CAP Water, or Effuent.

1.19 "Water Right" shall mean any right in or to Groundwater, Surface Water or
Effuent under Federal, State or other law.

1.20 "White Mountain Apache Tribe" or "WMAT" shall mean the White
Mountain Apache Tribe, organized under Section 16 of the Act of June 18, 1934,

4



48 Stat. 984 (commonly known as the "Indian Reorganization Act") (25 U.S.c. §
476).

1.21 "WMAT Reservation" or "Reservation" shall mean the land within the
exterior boundaries of the White Mountain Indian Reservation established by
Executive Order dated November 9, 1871, as modified by subsequent Executive
Orders and Acts of Congress: (1) known on December 8, 2010, the date of
enactment of the Act, as the "Fort Apache Reservation" pursuant to chapter 3 of
the Act of June 7, 1897 (30 Stat. 62); and (2) generally depicted on the map
attached to the Agreement as exhibit 2.81. The depiction of the Reservation on the
map attached to the Agreement as exhibit 2.81 shall not: (1) be used to affect any
dispute between the WMA T and the United States concerning the legal boundary
of the Reservation; or (2) constitute an admission by the WMA T with regard to
any dispute between the WMA T and the United States concerning the legal
boundary of the Reservation.

5



THE UNITED STATES OF AMERICA

By: ~~
Dated: 7 /30 Irs

Secretary of the Interior
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EXHIBITB
to the Application



1

2

3
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF APACHE
4

5

6

7

IN RE THE GENERAL
ADJUDICATION OF ALL RIGHTS
TO USE WATER IN THE LITTLE
COLORADO RIVER SYSTEM AND
SOURCE.

No. 6417

CONTESTED CASE NO.
8

9 ORDER FOR SPECIAL
PROCEEDINGS FOR
CONSIDERATION OF THE
AMENDED AND RESTATED WHITE
MOUNTAIN APACHE TRIBE
WATER RIGHTS
QUANTIFICATION AGREEMENT

10

11

12

13

14

15 Contested Case Name: In re Amended and Restated White Mountain Apache Tribe
Water Rights Quantifcation Agreement.

HSR Involved: None.16

17
Descriptive Summary: Order of Judge Mark Brain, approving application of Setting
Paiiies, filed _,2014, to commence special proceedings to consider the Amended
and Restated White Mountain Apache Tribe Water Rights Quantification Agreement
dated as of November 1,2012 ("WMT Agreement"), whichpermanent1yresolves the
claims for water rights of the White Mountain Apache Tribe and its Members, and the
United States acting in its capacity as tmstee for the White Mountain Apache Tribe and
its Members.

18

19

20

21

22

Date of Filng: ,2014.

Number of Pages: 10, without attachments. Attachment A LJ; Attachment B (_J;
Attachment C ( J.23

24
This matter came before the COUli on , 2014, upon the application of the White

25

26

27

Mountain Apache Tribe; the United States of America; the Salt River Valley Water Users'

Association; the Salt River Project Agricultural Improvement and Power District; the Arizona

City of Show Low; and the Arizona Water Company (these parties hereinafter referred to as



1 the "WMAT Agreement Parties") for an order for special proceedings, pursuant to the

2 Administrative Order issued by the Supreme Court of Arizona on September 27, 2000

3 ("Administrative Order"). 
1

4 Entry of an order for special proceedings is requested for the Court to consider a

5 stipulation among the WMAT Agreement Parties/ which sets forth the tenns of the WMAT

6 Agreement, and incorporates and attaches as exhibits thereto copies of: (1) the WMAT

7 Agreement pennanently resolving all claims for water rights of the White Mountain Apache

8 Tribe and its Members, and the United States acting in its capacity as trustee for the White

9 Mountain Apache Tribe and its Members;3 and (2) a proposed final judgment and decree

10 adjudicating the water rights of the White Mountain Apache Tribe, and the United States

11 acting in its capacity as trustee for the White Mountain Apache Tribe, as established in the

12 WMAT Agreement.4 The Court, having considered the Application for Special Proceedings

13 ex parte, as is authorized by paragraph B( 1) of the Administrative Order, finds the following:

14 1. The WMAT Agreement Parties, who are parties to this adjudication (the "Little

15 Colorado River Adjudication"), have reached a proposed water rights quantification

agreement permanently resolving all claims for water rights of the White Mountain Apache

Tribe and its Members, and the United States acting in its capacity as trustee for the White

Mountain Apache Tribe and its Members, whose claimed water rights are subject to

detennination in this adjudication. Congress ratified the WMAT Agreement in passing the

White Mountain Apache Tribe Water Rights Quantification Act of20l0, Public Law.l 11-291,

Title III, 124 Stat. 3063, 3073 (2010) ("WMAT Act").

2. The Application for Special Proceedings satisfies the requirements of paragraph

B(1) of the Administrative Order issued by the Arizona Supreme Court as it contains: (1) the

16

17

18

19

20

21

22

23

24 1 The application shall be referred to hereinafter as the "Application for Special Proceedings."
2 The stipulation, attached as Exhibit A to the Application for Special Proceedings, shall be

refelTed to hereinafter as the "Stipulation."
3 The proposed WMAT Agreement is attached as Exhibit A to the Stipulation.
4 The proposed final judgment and decree shall be referred to hereinafter as the "proposed

Final Judgment and Decree" and is attached as Exhibit B to the Stipulation.

25

26

27
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1 Stipulation of the WMAT Agreement Parties, which sets forth the tenns of the WMAT

2 Agreement and incorporates and attaches as exhibits thereto copies of the VI/MAT Agreement

3 and the Proposed Final Judgment and Decree adjudicating the water rights of the White

4 Mountain Apache Tribe and its Members, and the United States acting in its capacity as

5 trustee for the White Mountain Apache Tribe and its Members, as established in the WMAT

6 Agreement; (2) a request that the Court enter an order approving the WMAT Agreement, the

7 Stipulation and the Proposed Final Judgment and Decree; (3) a description of the special

8 circumstances that prevent the consideration of the WMA T Agreement in the normal course

9 of the Little Colorado River Adjudication; (4) a proposed order to commence the special

10 proceedings, attaching a description of the terms of the WMA T Agreement, a copy of the

11 Administrative Order and a proposed Notice of Settlement; and (5) infonnation indicating the

12 location of copies of the WMAT Agreement and supporting documents available for review.

13 3. The WMAT Agreement Parties have satisfied paragraph A of the Supreme

14 Court's Administrative Order which specifies the conditions wananting special procedures to

15 consider the WMA T Agreement:

16 a. The WMA T Agreement involves the claimed water rights of the White

17 Mountain Apache Tribe and its Members, which are the subject of statement of claimant

18 number 39-91441, as amended filed by the United States for the benefit of the White

19 Mountain Apache Tribe and its Members, and statement of claimant numbers 39-95155 and

20 39-95156 filed by the White Mountain Apache Tribe on behalf of itself and its Members in

21 this action. The claims of the United States acting in its capacity as trustee for the White

22 Mountain Apache Tribe and its Members, and of the White Mountain Apache Tribe on behalf

23 of itself and its Members, are within the jurisdiction of the Couii under the principles of

24 Arizona v. San Carlos Apache Tribe of Arizona, 463 U.S. 545 (1983) and United States v.

25 Superior Court et al., 144 Ariz. 265, 697 P.2d 658 (1985).

26

27
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i b. The WMAT Agreement Parties include the White Mountain Apache Tribe,

2 the United States, and other claimants in the Little Colorado River Adjudication whose

3 claimed water rights are adverse to those of the White Mountain Apache Tribe.

4 c. The WMAT Agreement permanently resolves the claims for water rights of

5 the White Mountain Apache Tribe, an Indian tribe, and its Members, and the United States

6 acting in its capacity as tiustee for the White Mountain Apache Tribe and its Members. A

7 description of the water rights of the White Mountain Apache Tribe, and the United States

8 acting in its capacity as tiustee for the White Mountain Apache Tribe, as established in the

9 WMAT Agreement, is set forth in Attachment A to this Order, which description is

10 incorporated by reference herein.

11 d. The WMAT Agreement has been confinned by Congress in the WMAT Act,

12 but Congress' confirmation is conditioned upon approval of the proposed Final Judgment and

13 Decree, an exhibit to the WMA T Agreement, by the Court.

14 e. There are special circumstances preventing the consideration of the WMAT

15 Agreement, the Stipulation and the Proposed Final Judgment and Decree in the nonna1 course

16 of the Little Colorado River Adjudication. Section 309( d) (1 )(F) of the Act requires that the

17 Proposed Judgment be approved in this proceeding no later than April 30, 2021. If the

18 Proposed Final Judgment and Decree is not approved in this proceeding on or before April 30,

19 2021, the Act wil be repealed as of May 1, 2021, any action authorized to be taken by the

20 Secretary pursuant to any provision of the Act wil be void, and the WMAT, its Members and

2 i the United States on their behalf wil retain all claims for water rights and injury to water

22 rights that are the subject of the WMAT Agreement. See WMAT Act, Section 309(d)(2).

23 Under the normal course of the Little Colorado River Adjudication, the claims for water rights

24 of the White Mountain Apache Tribe and its Members would not be considered by the Court

25 prior to April 30, 2021. In addition, the rural water supply project authorized under the

26 WMA T Agreement cannot be constructed until the WMA T Agreement and the Proposed

27 Judgment and Decree become fully enforceable. Early consideration and approval of the

4



1 WMAT Agreement by this Court would satisfy this condition for coimnencement of

2 construction of the project and avoid unnecessaiy cost increases, which would occur with the

3 passage of time.

4 4. The claimed water rights of the WMAT Agreement Parties, other than the White

5 Mountain Apache Tribe on behalf of itself and its Members and the United States acting in its

6 capacity as trustee for the White Mountain Apache Tribe and its Members, wil not be

7 adjudicated in the special proceedings requested by the WMAT Agreement Parties; rather,

8 these claimed water rights wil be adjudicated in the due course of the Little Colorado River

9 Adjudication.

10 5. The WMAT Agreement, which pennanently resolves all of the claims for water

11 rights of the White Mountain Apache Tribe and its Members, and of the United States acting

12 in its capacity as trustee for the White Mountain Apache Tribe and its Members, is a lengthy

13 and complex agreement involving many parties, many separate documents and attachments,

14 exchanges of water, and both monetary and nOllnonetary consideration. The Hydrographic

15 Survey Report ("HSR") concerning present and potential water uses of the White Mountain

16 Apache Tribe and its Members, which would be prepared by the Arizona Department of Water

17 Resources ("ADWR") in the normal course of the Little Colorado River Adjudication to assist

18 the Court and parties, has not been completed and is not even scheduled to be completed.

19 Without the expert assistance of ADWR, it will be difficult for the Court and other parties to

20 the Little Colorado River Adjudication to understand and evaluate the proposed WMAT

21 Agreement. As a consequence, it is appropriate for the Court to order AD WR to prepare a

22 factual analysis and technical assessment of the WMA T Agreement as is authorized by

23 paragraph B(3)(f) of the Supreme Couii's Administrative Order.

24 6. Because of the complexity of the special proceedings, the number of parties

25 expected to be involved, and the time anticipated for pre-hearing conferences and hearings, it

26 is also appropriate for the Court to refer the consideration of the WMAT Agreement, the

27 Stipulation and the proposed Final Judgment and Decree to the Special Master appointed

5



1 under the provisions of Section 45-255, Arizona Revised Statutes Annotated, as authorized by

2 paragraph D(4) of the Supreme Couii's Administrative Order and Rule 53 of the Arizona

3 Rules of Civil Procedure.

4 NOW, THEREFORE, IT is ORDERED as follows:

5 1. The Application for Special Proceedings to consider the WMA T Agreement, the

6 Stipulation and the proposed Final Judgment and Decree, which permanently resolve all of the

7 claims for water rights of the White Mountain Apache Tribe and its Members, and of the

8 United States acting in its capacity as trustee for the White Mountain Apache Tribe and its

9 Members, is granted. The conditions warranting special procedures have been satisfied. The

10 WMAT Agreement Paiiies shall serve by mail copies of their Application for Special

11 Proceedings and this Order upon all persons listed in the Couii -approved mailing list for the

12 Little Colorado River Adjudication.

13 2. The special proceedings with respect to the WMA T Agreement, Stipulation and

14 proposed Final Judgment and Decree shall be conducted in accordance with the

15 Administrative Order Providing for the Approval of Federal Water Rights Settlements,

16 Including Those of Indian Tribes, issued by the Arizona Supreme Court on September 27,

17 2000, which is attached to this Order as Attachment B.

18 3. The Couii wil consider the WMAT Agreement, Stipulation and proposed Final

19 Judgment and Decree under the criteria enumerated by the Arizona Supreme Court in

20 paragraph D( 6) of its Administrative Order. Except to the extent that the express tenns of the

21 WMAT Agreement, the Stipulation and the Proposed Final Judgment and Decree provide

22 otherwise, if the Court approves the Stipulation and the WMAT Agreement, and enters the

23 Proposed Final Judgment and Decree adjudicating the water rights of the White Mountain

24 Apache Tribe and its Members, and of the United States acting in its capacity as trustee for the

25 White Mountain Apache Tribe and its Members, the Proposed Final Judgment and Decree wil

26 be binding upon all paiiies to the Little Colorado River general stream adjudication.

27
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1 4. ADWR shall file with the Court no later than , forty-five (45) calendar days

2 from the date of entry of this Order, a factual analysis and technical assessment of the WMA T

3 Agreement. ADWR's repmi shall including the following: (1) a review of the terms of the

4 WMAT Agreement; (2) a suimnary of the statements of claimant filed by or on behalf of the

5 WMAT and its Members; (3) a brief description of the history, physical characteristics, and

6 natural resources (including an estimate of the arable acreage) of the White Mountain Apache

7 Tribe and its reservation, emphasizing those facts, events, and plans which may be important

8 in ascertaining the water rights of the reservation; (4) a detennination of whether there is a

9 reasonable basis to conclude that the water rights of the White Mountain Apache Tribe and its

10 Members, and the United States acting in its capacity as trustee for the White Mountain

11 Apache Tribe and its Members, as established in the WMAT Agreement and the Proposed

12 Final Judgment and Decree, from sources subject to the jurisdiction of the Court,S are no more

13 extensive than the water rights that the White Mountain Apache Tribe acting on behalf of

14 itself and its Members, and the United States acting in its capacity as trustee for the White

15 Mountain Apache Tribe and its Members, would be able to prove to a degree of reasonable

16 probability at the trial of these claimed rights in the due course of the Little Colorado River

17 Adjudication; (5) the probable depletion of water resources in the Little Colorado River

18 system and source as a result of the WMA T Agreement; (6) the probable impact of the

19 WMA T Agreement upon categories of other claimants in the adjudication; (7) the probable

20 impact of the WMAT Agreement upon the groundwater uses on or in the vicinity of the

2 i reservation; and (8) other important impacts or consequences that might result from the

22 WMAT Agreement. The WMAT Agreement Paiiies are ordered to meet with ADWR and to

23

24
S The Arizona Supreme Couii's February 19,2010 Order in the Gila River Adjudication, Case

Nos. WC-07-0001-IR and WC-07-0003 (consolidated), which approved the Amended and
Restated Gila River Indian Community Water Rights Settlement Agreement, establishes that
only water sources within the river system and source subject to the Couii's jurisdiction must
be considered as paii of the Administrative Order's Paragraph D(6)(B) analysis. See February
19,2010 Order, ir23.

25

26

27
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1 provide ADWR with infonnation and documents necessary for ADWR to complete its factual

2 analysis and technical assessment (including information comparing the WMAT Agreement to

3 the amount of water the White Mountain Apache Tribe on behalf of itself and its Members,

4 and the United States acting in its capacity as tiustee for the White Mountain Apache Tribe

5 and its Members, could reasonably prove at a trial of its claimed water rights). Upon fiing the

6 report with the Couit, ADWR is ordered to serve a copy of the report upon each person

7 appearing on the Court-approved mailing list for the Little Colorado River Adjudication.

8 5. After the fiing of the ADWR report, the WMAT Agreement Paities shall present a

9 program in a meeting to provide interested parties in the Little Colorado River Adjudication

10 and the public with information about the WMA T Agreement. The program wil include a

11 statement that the program has been ordered by the Court, a disclaimer indicating that the

12 WMA T Agreement Parties' interests in the WMA T Agreement may be adverse to the interests

13 of other paities in the Little Colorado River Adjudication, a description of the tenns and

14 conditions of the WMAT Agreement, an announcement of the availability of the ADWR

15 factual analysis and technical assessment, and an announcement of the date objections to the

16 WMA T Agreement must be fied. At the program, the WMAT Agreement Paities shall make

17 copies of this Order (including attachments) available to those persons who are present. The

18 meeting wil be held in Show Low at p.m. on ,2014.

19 6. The WMAT Agreement Paities shall serve by first-class mail a notice upon all

20 claimants (and all assignees and transferees of claimants, to the extent they appear in ADWR's

21 records) in the Little Colorado River general stream adjudication, notifying them of the

22 application to approve the WMAT Agreement involving the water rights of the White

23 Mountain Apache Tribe; the pendency of this special proceeding; the time, date, and location

24 of the informational meeting described in the preceding paragraph; and advising them where

25 complete copies of the application for special proceedings and this Order may be found. The

26 Court approves the use of the Notice of Settlement attached hereto as Attachment C. The

27 Settling Parties shall publish a copy of the Notice of Settlement in two newspapers of general

8



1 circulation within the geographical area encompassed by the Little Colorado River

2 Adjudication at least once a week for three consecutive weeks, beginning no later than

3 fourteen (14) days after the date of entry of this Order.

4 7. Objections to the application to approve the WMAT Agreement shall be fied with

5 the Clerk of the Couii in and for Maricopa County no later than , fort-five (45)

6 days after the fiing of the DWR repmi referred to in paragraph 4.

7 8. Any WMAT Agreement Party who is a claimant in the Little Colorado River

8 dj udication may file a response to an objection no later than , twenty (20) days

9 after the time for fiing objections has expired.

10 9. The WMAT Agreement Parties shall promptly provide both ADWR and the Special

11 Master with complete copies of the WMA T Agreement, including copies of all attachments

12 and documents referred to or incorporated therein, a copy of the WMAT Act, and a copy of

13 any printed congressional report concerning that federa11egis1ation. ADWR shall make its set

14 of these documents available for public inspection and copying at its headquarters during its

15 normal business hours. The WMAT Agreement Parties shall also provide a complete copy of

16 the WMAT Agreement, including copies of all attachments, and a copy of the WMAT Act, to

17 the offices of the Clerks of the Superior COUli in every Arizona County located within the

18 Little Colorado River System and Source promptly upon issuance of the Order for Special

19 Proceedings.

20 10. The pretrial orders of the Court and the Rules for Proceedings Before the Special

21 Master apply to these special proceedings to the extent that they are consistent with the

22 Supreme Court's Administrative Order.

23

24

25

26

27
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1 DATED this day of 

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

,2014.

Judge of the Superior Court
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Attachment A

Description of the Proposed Water Rights and Other Terms of
the Amended and Restated White Mountain Apache Tribe Water Rights

Quantification Agreement

As Represented to the Little Colorado River Adjudication Court

by the WMAT Parties

1. The Amended and Restated White Mountain Apache Tribe Water Rights

Quantification Agreement ("WMA T Agreement") resolves the claims for Water Rights

of the White Mountain Apache Tribe ("WMAT"), on behalf of itself and its Members,

and of the United States acting in its capacity as trustee for the WMAT and its Members.

The rights of the WMAT, and the United States acting in its capacity as trustee for the

WMA T and its Members, as agreed upon in the WMA T Agreement and set forth in the

proposed stipulation and proposed judgment and decree, are summarized in this

Description of Proposed Water Rights. 
1

2. The capitalized terms used in this Description of Water Rights are defined

as stated in the WMAT Agreement.

3. The Water Rights described in Section 4 of this Description of Water

Rights shall be held in trst by the United States on behalf of the WMAT as provided in

Section 305(a)(l) of the Act and shall not be subject to forfeiture or abandomnent

pursuant to Section 305(a)(2) of the Act.

1The Description of Water Rights set forth in this Attachment A is not intended to supersede the
terms ofthe WMAT Agreement among the WMAT Parties. In the event any aspect ofthe
description contained herein varies from or conflicts with the terms of the WMA T Agreement,
the terms of the WMAT Agreement are controlling and should be consulted.

1



4. Pursuant to paragraphs 4.0 and 5.0 of the WMAT Agreement, and the

Proposed Judgment and Decree to be entered by the Gila River Adjudication Court2, the

WMA T and the United States acting in its capacity as trustee for the WMA T shall have

the pennanent right to Divert for Use on the Reservation and on Off-Reservation Trust

Land the Maximum Annual Diversion Amount of 71,000 AFY from all sources of

Surface Water on the Reservation and on Off-Reservation Trust Land within the Salt

River Watershed, provided that the Maximum Anual Depletion Amount of all such

Diversions shall not exceed 25,800 AFY. Paragraphs 4.0 and 5.0 of the WMAT

Agreement, and the Proposed Judgment and Decree to be entered by the Little Colorado

River Adjudication COUl-e, further provide that up to 7,000 AFY of the 71,000 AFY

Maximum Annual Diversion Amount and up to 4,000 AFY of the 25,800 AFY

Maximum Annual Depletion Amount specified in the preceding sentence may be

Diverted and Depleted from sources of Water within the Little Colorado River

Watershed.

5. As a component of the Water Right described in Section 4 hereof and as

provided in Paragraphs 4.0 and 6.0 and Subparagraph 5.4 of the WMAT Agreement, the

WMAT and the United States acting in its capacity as trustee for the WMAT shall have

the permanent right to Divert Groundwater from any location within the Reservation and

on Off-Reservation Trust Land, subject to the Maximum Annual Diversion Amounts and

the Maximum Anual Depletion Amounts specified in Section 4 hereof.

6. For purposes of calculating Diversions and Depletions as provided in the

WMAT Agreement:

2 The Proposed Judgment and Decree to be entered by the Gila River Adjudication Court is

attached as exhibit 12.9.6.1 to the WMAT Agreement.
3 The Proposed Judgment and Decree to be entered by the Little Colorado River Adjudication

Court is attached as exhibit 12.9.6.2 to the WMAT Agreement and is referred to hereinafter as
the Proposed LCR Judgment and Decree.
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A. All Water Diveiied or Depleted on the Reservation or on Off-

Reservation Tiust Land by Members or pursuant to any agreement or

authorization by the WMAT or the United States acting in its capacity as trustee

for the WMAT shall be considered to be Diverted or Depleted by the WMAT or

the United States acting in its capacity as tiustee for the WMAT.

B. All Diversions of Water in each Year within the Reservation and on

Off-Reservation Trust Land, together with all WMAT CAP Water used by the

WMA T outside of the Reservation and outside of Off-Reservation Tiust land, and

all WMAT CAP Water leased to others or exchanged pursuant to Paragraphs 7.0,

9.0 and 10.0 of the WMAT Agreement, shall be counted in determining

compliance by the WMAT and the United States acting in its capacity as trustee

for the WMA T with the Maximum Annual Diversion Amounts specified in

Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3 of the WMAT Agreement.

Diversions shall be measured or calculated as provided in Paragraph 11.0 of the

WMA T Agreement.

C. All Depletions of Water in each Year from Diversions of Water

within the Reservation and on Off-Reservation Tiust Land, together with all

WMAT CAP Water used by the WMA T outside of the Reservation and outside of

Off-Reservation Tiust land, and all WMAT CAP Water leased to others or

exchanged pursuant to Paragraphs 7.0, 9.0 and 10.0 of the WMAT Agreement,

shall be counted in detennining compliance by the WMAT and the United States

acting in its capacity as trstee for the WMAT with the Maximum Annual

Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2 and 5.3

of the WMAT Agreement. Depletions shall be measured or calculated as provided

in Paragraph 11.0 of the WMAT Agreement.

D. Except as provided in Subparagraph 4.6 of the WMAT Agreement,

all Uses of Water on land outside of the Reservation, if and when that land is

3



subsequently and finally detennined to be part of the Reservation through

resolution of any dispute between the WMAT and the United States over the

location of the Reservation boundary, and any fee land within the Reservation

placed into trust and made part of the Reservation, shall be subject to the

Maximum Annual Diversion Amounts and the Maximum Annual Depletion

Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2, and 5.3 of the

WMAT Agreement.

E. In the event the Maximum Annual Diversion Amounts or the Maximum

Annual Depletion Amounts specified in Paragraph 4.0 and Subparagraphs 5.1, 5.2

and 5.3 of the WMAT Agreement are exceeded in any Year by the WMAT or the

United States acting in its capacity as trustee for the WMAT, then the Maximum

Anual Diversion Amounts or the Maximum Annual Depletion Amounts, as

applicable, shall be reduced by the amount of any such exceedance for such Water

source in the following Year.

7. The priority date for the administration of the Water Rights of the WMAT

and the United States on behalf of the WMAT from the Little Colorado River and its

tributaries for Uses on the Reservation shall be November 9, 1871. The priority date for

the administration of the Water Rights of the WMAT and the United States on behalf of

the WMAT for Uses on Off-Reservation Trust Lands from the Little Colorado River and

its tributaries shall be November 4, 1985. Except as provided in Section 18 hereof, upon

the entry of the Proposed LCR Judgment and Decree, the Water Rights described in

Sections 3, 4 and 5 hereof and this Section 7 shall be binding on all parties to the Little

Colorado River Adjudication.

8. The Water Rights of the WMAT and the United States acting in its capacity

as trustee for the WMAT as quantified in Paragraph 4.0 of the WMAT Agreement may

be used for any Use on the Reservation, including any land finally determined to be part

of the Reservation under Subparagraph 4.14 of the WMAT Agreement, or on Off-

4



Reservation Trust Land; provided, however, that Use of WMAT CAP Water shall be as

provided in Paragraph 7.0 of the WMAT Agreement.

9. Surface Water, Groundwater and Effluent purchased or acquired

subsequent to the Enforceability Date by the WMAT or the United States acting in its

capacity as trustee for the WMAT pursuant to state law from sources outside of the

Reservation and outside of Off-Reservation Trust Land shall not be subject to the

quantification limits of the WMT's Water Rights specified in Paragraph 4.0 or

Subparagraphs 5.1, 5.2 and 5.3 of the WMA T Agreement.

10. All land held by the United States in trust for the WMAT as Off-

Reservation Trust Land and all land within the Reservation shall have only those \Vater

Rights specifically quantified in Paragraph 4.0 of the WMAT Agreement for the WMAT

and the United States acting in its capacity as trustee for the WMAT.

11. Reporting.

A. Witlun thirty (30) days of the inspections of measunng and

recording devices required by Subparagraph 11.1.1 of the WMAT Agreement, the

WMAT or the United States acting in its capacity as trustee for the WMAT shall

file with the Court in the Little Colorado River Adjudication Proceedings or with

the Court in the Gila River Adjudication Proceedings, as applicable detennined by

the location of the point of Diversion of Water to be measured by the particular

device, a certified copy of the report by the registered professional engineer or

similarly qualified person that sets forth the findings of the inspection and

verification that the measuring and recording devices and procedures satisfy

industry standards.

B. No later than March 1 of the second Year following the Year in

which the Enforceability Date occurs, and on March 1 of each Year thereafter, the

WMAT or the United States acting in its capacity as trustee for the WMAT shall

fie with the Court a report, in the fonn attached as exhibit 11.2 to the WMAT

5



Agreement or as may otherwise be required by the Court, showing: (1) all

amounts of Water, by source, Diveiied on the Reservation and on Off-Reservation

Tiust Land under Paragraphs 5.0 and 6.0 of the WMAT Agreement in the Year

immediately preceding the Year in which the report is filed; (2) all Depletions of

Water, by source, measured or calculated as provided in Subparagraphs 11.3, 11.4

and ll.5 of the WMAT Agreement; (3) all amounts of WMAT CAP Water

delivered to others in exchange for the Diversion of Water on the Reservation and

on Off-Reservation Tiust Land by WMAT from sources located within the Salt

River Watershed; (4) all amounts of WMAT CAP Water recharged; (5) all

amounts of WMAT CAP Water leased to others; and (6) all amounts of WMAT

CAP Water otherwise used by the WMAT.

C. Any Party may petition the Court to modify the fonn set forth in

exhibit 11.2 to the WMAT Agreement to ensure accurate reporting of the WMA T

Water Diversions and Depletions. Any other Party may object to such petition.

12. Except as set forth in the WMA T Agreement and the Act, the benefits

realized by the WMA T and it Members under the WMAT Agreement and the Act shall

be in full satisfaction of all claims of the WMAT and its Members, and the United States

acting as tiustee for the benefit of the WMA T and its Members, for Water Rights and

Injury to Water Rights under Federal, State, or other law with respect to the Reservation

and Off-Reservation Tiust Land.

13. Except as provided in Subparagraph 12.6.l(i) and 12.7.1(f) of the WMAT

Agreement, the WMAT and the United States acting in its capacity as tiustee for the

WMAT shall not: (1) object to the usage of any well located outside the boundaries of

the Reservation or the Off-Reservation Tiust Land in existence on the Enforceability

Date; or (2) object to, dispute or challenge after the Enforceability Date the drilling of

any well or the withdrawal and Use of Water from any well in the Little Colorado River

Adjudication Proceedings or in any other judicial or administrative proceedings.

6



14. Nothing in the Proposed LCR Judgment and Decree, the WMAT

Agreement or the Act recognizes or establishes any right of a Member to Water on the

Reservation or on Off-Reservation Trust Land. Any entitlement to Water for Use on

lands within the exterior boundaries of the Reservation and Off-Reservation Trust Land

shall be satisfied out of the Water resources described in Section 4 hereof, except as

provided in Section 9 hereof.

15. Except for Use of WMAT CAP Water as provided in Paragraph 7.0 of the

WMAT Agreement, no Water available for Use by the WMAT or by the United States

acting in its capacity as trustee for the WMA T under the WMAT Agreement and the Act

may be sold, leased, transferred or used outside the boundaries of the Reservation or Off-

Reservation Trust Land other than pursuant to an exchange.

16. In exchange for the benefits realized under the WMAT Agreement and as

authorized by the Act, the Parties have executed Waivers and Releases of Claims,

attached as exhibits 12.1, 12.2, 12.3, and 12.4 to the WMAT Agreement. These Waivers

and Releases of Claims are attached as Exhibits B, C, D, and E to the Proposed LCR

Judgment and Decree and are by reference incorporated therein. For purposes of this

Section 16, the United States shall be acting in the capacities as specifically set forth in

each of the waivers referenced herein.

17. The claims of the WMAT and its Members, and the United States in its

capacity as trustee for the WMA T and its Members, to Water from the Little Colorado

River System and Source are fully, finally and permanently adjudicated by entry of the

Proposed LCR Judgment and Decree.

18. Nothing in the Proposed LCR Judgment and Decree or the WMAT

Agreement shall be construed to quantify or otherwise affect the Water Rights, claims or

entitlements to Water of any Arizona Indian tribe, band or community, or the United

States on their behalf, other than the WMAT and the United States acting in its capacity

as tiustee for the WMAT and its Members.
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19. Nothing in the WMA T Agreement shall affect the right of any Party, other

than the WMAT and the United States, acting in its capacity as trustee for the WMAT

and its Members, to asseii any priority date or quantity of Water for Water Rights

claimed by such Paiiy in the Little Colorado River Adjudication or other court of

competent jurisdiction.

20. The adjudication of Water Rights to the WMAT, and the United States

acting in its capacity as trustee for the WMA T, pursuant to the Proposed LCR Judgment

and Decree is limited to Water Rights to the Little Colorado River System and Source.

21. The Little Colorado River Adjudication Cour will retain jurisdiction over

this matter for enforcement of the Proposed LCR Judgment and Decree and the WMAT

Agreement, including the entry of injunctions, restraining orders or other remedies under

law or equity.
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l-ILI:U
SEP 2 7 2000

NOEL K. D€SSlr-
CLERK SUPREME COURT
V

i I

2 IN RE THE GENERAL ADJUICATION

3 OF ALL RIGHTS TO USE WATER IN
THE LITTLE COLORAO RIVER SYSTEM

4 AN SOURCE.

IN THE SUPREME COuKT OF THE STATE OF ARIZûl'iA

Supreme Court
No. WC-79-0006
(WC- 6)

Apache County No. 6417
5

ADMINI STRATIVE ORDER
6

7

8 Pursuant to Article 6, § 5 of the Arizona Constitution, and

9 A. R. S. § 45-259 the following procedure is adopted for the approval of

10 settlements of Indian water rights or water rights for other federal

11 reservation(s) or federal lands arising in this adjudication:

12 A. Condj t i ons Warranting Specj al Proceedj ng

13 Settlements of Indian water rights claims or water rights
14 claims for other federal reservations or federal lands may be reviewed

15 and, if appropriate, approved in special proceedings in this general

16 adjudication action, which is subject to Article 9, Chapter 1 of Title

i 7 45, Arizona Revised Statutes, under the following conditions:
18 1. There are special circumstances that prevent the consideration

19 of the settlement agreement in the normal course of the adjudication.

20 2. The Indian water rights or water rights for other federal

21 reservations or federal lands are the subject of a claim in the general

22 adjudication action that is within the jurisdiction of the court i
23 3. The Indian water rights claims or water rights claims ror

24 other federal reservation (s) or federal lands are the subj ect of a
25 settlement agreement among one or more Indian tribes (in the case of a

26

147093-1
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1 settlement of Indian water rights), the United states, and a group or

2 claimants in the general adjudication action whose claims are adverse to

3 the claims of the United States or the Indian tribe (s) (in the case of
4 a settlement of Indian water rights) i
5 4. The settlement agreement resolving the Indian water rights

6 claims or water rights claims for other federal reservation (s) or
7 federal lands has been confirmed by an act of Congress or the

8 appropriate federal agency; and

9 5. The terms or the settlement agreement i or the act or Congress

10 or the appropriate federal agency that confirms it i require that the
11 settlement agreement be approved by the general adjudication court or

12 are conditioned upon such approval.

13 B. Application. and-Order forSpeciaJ Procepdi ngs

14 1. Special proceedings under this order shall be conducted

15 pursuant to an order for special proceedings issued in the general

i ~_b adjudication action upon the application of one or more of the parties

17 to the settlement agreement. The application may be riled ex parte and

18 shall include:

19 a. the special circumstances that prevent the consideration

20 of the settlement agreement in the normal course of the

21 adj udication;

22 b. a stipulation of the parties to the settlement agreement

23 setting forth the terms of the settlement agreement i

24 c. a request that the general adjudication court enter an

25 order approving the stipulation and the settlement agreement
26
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1 and approving a final judgment adjudicating the Indian water

2 rights or water rights for other federal reservation (s) or
3 federal lands as set forth in the stipulation i
4 d. a proposed form of order directing that special

5 proceedings be conducted to review the stipulation and

6 settlement agreement, and to adj udicate the Indian water

7 rights or water rights for other federal reservation(s) or
8 federal lands as set forth in the stipulation; and
9 e. information indicating the location of copies of the

10 settlement agreement and supporting documents for review by

11 the public.
12 2. Upon the filing of the application, the general adjudication

13 court shall grant the application and enter the order for special

14 proceedings if the court determines that the application satisfies the

15 conditions specified in part A. and the requirements of part B.1 of this

16 order.

17 3. The order for special proceedings shall contain the following

18 statements and directions:
19 a. a statement of the general adj udication court i s findings,

20 which may be based upon representations made in the

21 application that the conditions enumerated in part A. are
22 satisfied and that special proceedings are thus warranted¡
23 b. a description of the Indian water rights or water rights

24 for other federal reservation (s) or federal lands as agreed
25 upon in the settlement agreement and set forth in the
26 stipulation¡
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1 c. a statement that special proceedings with respect to the

2

3

settlement agreement shall be conducted in accordance with

this order, a copy of which shall be attached to the order for

special proceedings, and a direction that the application and

order for special proceedings shall be served forthwith in

accordance with part E. of this order;

d. a statement of the terms of other general procedural

orders, if any, established by the general adjudication court,

that are applicable to such special proceedings and consistent

with this order;

e. a statement that if the general adjudication court

approves the stipulation and settlement agreement and enters

a final judgment adjudicating the Indian water rights or water

rights for other federal reservation(s) or federal lands, the

judgment will be binding upon all parties to the general

adjudication except to the extent that the express terms of

the stipulation and settlement agreement provide that non-

signing parties will not be bound by the stipulation and

settlement agreement ¡and

f. at the discretion of the general adjudication court, a

direction to the Arizona Department of Water Resources ("DWR")

to prepare a factual analysis and/or technical assessment of

the Indian water rights or water rights for other federal

reservation(s) or federal lands subject to the settlement

agreement and report to the general adjudication court within

such time as may be specified by the court.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

.25

26
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1 C.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Objections and ResPQnses

1. Any claimant in the general adj udication may file thereafter

an objection with the general adjudication court asserting that:

a. approval of the stipulation and adj udication Qf the Indian

water rights or water rights for Qther federal reservation (s)
or federal lands as set forth in the stipulation would cause-

material inj ury to the obj ector i s water rights í

b. the conditions enumerated in part A. or this order have

not been satisfied;
c. the water rights established in the settlement agreement

and set rorth in the stipulation are not fair, adequate i

reasonable, and consistent with applicable law, considering

all or the circumstances surrounding the settlement and all of

the consideration provided under the settlement í or

d. the statutes authorizing and implementing the settlement

are unconstitutional or the manner in which they are being

applied tQ implement the settlement is unconsti tutiQnal.

2. Obj ections shall include:

a. the name and address of the obj ector;

b. a description of the water rights asserted in the

obj ector r s claim;

c. a statement of the legal basis for the obj ection, and the

specific factual grounds upon which the obj ection is based;

d. a list of any witnesses and exhibits that the objector

ends to present at any hearing on the obj ection;

-5 -



i

2

3

4

5

e. any request for discovery relating to the obj ection and a

statement as to the need for such discovery; and

f. any other information the general adj udication court may

require in the order for summary proceedings.

6 service of the order for special proceedings or ¡ if a DWR report was

3. Objections shall be filed within 45 days after the date of

7 requested by the general adjudication court¡ within 45 days of the

8 service of DWR's report.

9 4. Any party to the settlement agreement may file a response to

10 each obj ection wi thin 40 days after the time for filing obj ections has

11 expired.

12

13

14

15

16

17

1S

19

20

21

22

23

24

25

26

The response shall include:

a. any motion for summary disposition of the objection;

b. a list of any witnesses and exhibits that the responding

present at any I

i

party to the settlement agreement intends to

hearing on the objection;

c. any request for discovery and a statement as to the need

for such discovery;

d. any obj ections to a request for discovery made by the

obj ector;

e. a statement that the response is being concurrently served

upon parties entitled to service in accordance with this

order; and

f. any other information the general adjudication court may

require in the order for special proceedings.
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1 D. ResoJutino of Objer.bons

2 1. The general adjudication court may conduct hearings to resolve

3 motions for summary disposition of objections or requests for discovery.

4 Requests for discovery shall be granted for good cause shown and, if

5 granted, the court shall establish a schedule within which any permitted

6 discovery shall be completed.

7 2. Motions for summary disposition of objections shall be granted

8 where an obj ector lacks standing to assert an obj ection or has asserted

9 no valid legal basis for an obj ection, where an obj ection raises no

10 genuine issues of material fact and fails to establish material injury

11 to the obj ector i s water rights, or where the general adj udication court,

12 applying the standards for deciding motions for summary judgment under

13 Ariz. R. Civ. P. 56, finds that summary disposition should be granted.

14 3. Where an obj ection is not resolved by motion for summary

15 disposition, or where an obj ection is not the subj ect of a motion for

16 summary disposition, the general adjudication court shall conduct

17 expedited hearings on the obj ection.

18 4. The general adjudication court, in its discretion, may refer

19 all or part of the special proceedings provided for by this order to the

20 special master appointed under the provisions of A.R.S. § 45-255. The

21 general adjudication court may request the master i s recommendation on

22 the issue of approval i but shall not delegate to the special master the

23 court i s power to approve or decline to approve the stipulation and
24 settlement agreement or to enter a judgment accordingly.

2S

26

-7 -



1 5. Upon completion of all hearings, if any, on obj ections, and

2 upon the re::eipt of the report of the master, if matters have been

3 referred to the master, the general adjudication court shall enter a

4 judgment either approving or disapproving the stipulation and settlement

5 agreemenL and adj udicating the Indian water rights or water rights for

6 other federal reserva::ion (s) or federal lands as set forth in the

7 stipulation.
8 6. The court shall approve the stipulation and settlement

9 agreement and adjudicate the Indian water rights or water rights for

10 other federal reservation (s) or federal lands as set forth in the

11 stipulation if, after considering any admissible evidence presented, it

12 determines that the parties to the settlement have established by a

13 preponderance of the evidence that:

14 a. the settlement is fair, adequate, reasonable and

15 consistent with applicable law, considering all of the
16 circumstances surrounding the settlement and all of the
17 consideration provided under the settlement. In making this
18 determination, the court may consider in addition to other
19 evidence offered, the statement of claimant filed by the
20 Indian tribe (s) or federal agency and all supporting
21 documentation¡
22 b. the water rights claimed by the obj ector could not be

23 established at a trial on the obj ector i s water rights ¡the
24 water rights of the obj ector, if established at trial r would
25 not be materially injured either by the water rights of the
26 Indian tribe (s) or federal agency established in the

-8-
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2

3

4

5

6

7

8

9

10

11

12

settlement agreement and set forth in the stipulation, or by

the terms of the stipulation and settlement agreement; the

obj ector is bound by the settlement: agreement because the

obj ector i s interests were adequately represente¿ by a party to

the settlement agreement by virtue of the obj ector IS
relationship to such party; or under the express terms of the

settlement agreement and the stipulation, the obj ector is not
bound and, thereforei both the obj ector and the Indian
tribe (s) or federal agency may pursue their remedies against

each other in the adjudication;

c. the settlement agreement has been reached in good faith;

and

d. the statutes authorizing and implementing the settlement

are constitutional on their face and as applied to the

objector.
7. The general adjudication court i s judgment approving or

disapproving the stipulation and settlement agreement and adjudicating

the Indian water rights or water rights for other federal reservation (8)

or federal lands as set forth in the stipulation is subj ect to review by

the Arizona Supreme Court pursuant to the Court i s Special Procedural

Order Providing for Interlocutory Appeals and Certifications adopted

June 11 1994 in this adjudication.

E. Sprvj cp and Notj ce

1. Parties to the settlement agreement shall serve a copy of the

application for special proceedings, together with a copy of the order

13

14

15

16

17

18

19

20

21

22

23

24

26
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1 for special proceedings, on all parties on the Court's approved mailing

2 list.
3 2. The parties to the settlement agreement shall provide notice

4 by mail to all claimants in the general adjudication, in a form approved

5 by the general adjudication court i notifying them of the pendency of the

6 special proceeding, advising them where complete copies of the

7 application for special proceedings and the stipulation and settlement

8 agreement will be available for review by the public, and including

9 whatever other information the general adjudication court may require.

10 3 . The general adj udication court shall cause a copy of any DWR

11 report to be served as provided in the general adjudication court 's Pre-

12 trial Order NO.1.

13 4. A claimant filing an obj ection shall serve it, and all
14 subsequent filings relating to the objection, upon the parties to the

15 settlement agreement and all parties on the court-approved mailing list.
16 The parties to the settlement agreement shall serve any response to an

17 obj ection, and all subsequent filings relating to that obj ection, upon

18 all the obj ecting parties and all parties on the court-approved mailing

19 list. Service under this part shall be made in accordance with Ariz. R.

20 civ. P. 5(c) (1).
21 5. The general adjudication court may, in its discretion, require

22 additional service of the application, obj ection, response, and other

23 pleadings as deemed necessary in a given application, except that the

24 final order of the court entered pursuant to part D. 5 of this order

25 shall be served em .aii parties on the Court's approved mailing list and

26 any other party requesting notice or the Court 
i s final action.

-10-



-' 6. The general adjudication court may/for good cause / extend the

2 time limits established in parts B.3.f./ C.3./ and C.4. of this order.

3 7. The Clerk of the Superior Court for Apache County shall

4 maintain a docket sheet on which all documents filed in the action shall

5 be entered. Docket sheet entries shall identify each filed document by

6 the name of the party filing the document and the title of the document.

7 The clerk shall update the docket sheet at least biweekly and furnish

8 copies of it on a monthly basis to the Clerks of the Superior Court for

9 all other counties. All clerks shall post in a prominent place a notice

10 of the availability of the docket sheet in a form approved by the

11 general adjudication court.

12 8. The Clerk of the Superior Court for Apache County shall

13 maintain a separate special proceedings file which shall include copies

14 of all documents filed in special proceedings conducted under this

15 order.
16 F. Effect on CJ aj ms Rxc) uded froID Scope of a Sett) ement

17 Judicial approval of a settlement will not prejudice any claim
18 to the right to use water expressly excluded from the scope of the

19 settlement agreement.

20 DATED this 27th day of Septemer / 2000.

21

~
Chief Justice

22

23

24

25

26
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1

2
Attachment C

3

4
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF APACHE
5

6 IN RE: THE GENERAL )
ADmDICATION OF ALL RIGHTS)
TO USE WATER IN THE LITTLE )
COLORADO RIVER SYSTEM )AND SOURCE )

I

No. 6417

7

8

9

10
NOTICE OF PROPOSED
SETTLEMENT

11

12

13

14

15

16

In re Amended and Restated White Mountain Apache Tribe Water Rights
Quantifcation Agreement.

IMPORT ANT NOTICE FOR CLAIMANTS IN THE GILA RIVER ADJUDICATION

Several parties to the Little Colorado River general stream adjudication ("Little
Colorado River Adjudication") have asked the Superior Court to approve the Amended and
Restated White Mountain Apache Tribe Water Rights Quantification Agreement dated as of
November 1, 2012 ("WMT Agreement"), which resolves all claims for water rights of the
White Mountain Apache Tribe and its Members, and the United States acting in its capacity as
tiustee for the White Mountain Apache Tribe and its Members. The claimed water rights of
the White Mountain Apache Tribe and its Members, and the United States acting in its
capacity as tiustee for the White Mountain Apache Tribe and its Members, for the WMAT
Reservation (as shown on the map, Attachment A), are subject to adjudication by this Court.

The parties to the WMAT Agreement (the "Settling Parties") include: the White
Mountain Apache Tribe; the United States of America; the State of Arizona; the Salt River
Valley Water Users' Association; the Salt River Project Agricultural Improvement and Power
District; the Roosevelt Water Conversation District; Arizona Water Company; the Arizona
Cities of Avondale, Chandler, Glendale, Mesa, Peoria, Phoenix, Scottsdale, Show Low and
Tempe; the Arizona Town of Gilbert; the Buckeye lITigation Company; the Buckeye Water
Conservation and Drainage District; and the Central Arizona Water Conservation District.

17

18

19

20

21

22

23

24

25

26

27

YOU ARE HEREBY NOTIFIED that the Court is conducting special proceedings to
detennine whether the WMAT Agreement should be approved. If the Couii approves the
WMA T Agreement and enters a final judgment adjudicating the water rights claims of the
White Mountain Apache Tribe and its Members, and the United States acting in its capacity as
tiustee for the White Mountain Apache Tribe and its Members, as set forth in a stipulation
reflecting the principal tenns of the WMAT Agreement, the judgment wil be binding upon all



1

2

3

paiiies to the Little Colorado Adjudication, except to the extent that the express tenns of the
WMAT Agreement, stipulation and judgment provide otherwise.

The Court has referred the consideration of the WMAT Agreement to the Special
Master, George A. Schade, Jr. After the completion of hearings on the WMAT Agreement,
the Special Master wil submit to the Court a repoii setting foiih his recommendations on the
issue of approval of the settlement. The Court retains its power to approve or decline to
approve the WMAT Agreement and to enter a judgment accordingly.

The Court has ordered the Arizona Department of Water Resources (ADWR), to
prepare a factual analysis and technical assessment of the WMAT Agreement. ADWR's
report must be completed by . Representatives of ADWR have participated in
negotiations that have resulted in the WMAT Agreement.

The Court has also ordered the Settling Paiiies to conduct a program in a meeting to
provide interested parties in the Little Colorado River Adjudication and the public with
infonnation about the WMAT Agreement. The meeting wil be held at p.m. on, at in Show Low. . -

Once ADWR's repoii is filed with the Couii, claimants in the Little Colorado River
Adjudication wil have until , in which to file any objections they might
have to the WMAT Agreement. The Couii or Special Master wil thereafter schedule hearings
on the WMAT Agreement and any objections to the WMAT Agreement.

You or your predecessor has fied a statement of claimant for water uses in the Little
Colorado River system and source. Your claimed water rights may be affected by the WMAT
Agreement. To help you detennine whether you should fie an objection to the WMAT
Agreement, you should review the application filed by the paries to the WMAT Agreement;
the Couii's Order of , authorizing these special proceedings; the settlement
documents; and, once it has been completed, ADWR's report to the Couii. All these materials
may be examined during business hours at the Arizona Department of Water Resources, 3550
North Central Avenue, Phoenix, AZ, 85012. Also, copies of the WMAT Agreement may be
examined at the office of the Superior Court Clerk in every Arizona county located within the
Little Colorado River System and Source.

If you decide to fie an objection to the WMAT Agreement, you must do so on or
before . Any claimant in the Little Colorado River Adjudication may
file an objection with the Adjudication Couii asseiiing that:

a. Approval of the stipulation setting forth the terms of the settlement, and the
proposed final judgment and decree adjudicating the water rights claims of the
White Mountain Apache Tribe and its Members, and the United States acting in its
capacity as trustee for the White Mountain Apache Tribe and its Members, as set
foiih in the WMAT Agreement, would cause material irtury to the objector's
claimed water right;

b. The conditions described in Administrative Order issued by the Supreme Couii of
Arizona on September 27, 2000, which warrant this special proceeding, have not
been satisfied;

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

c. The water rights established in the WMAT Agreement, set foiih in the stipulation
and adjudicated in the proposed final judgment and decree are not fair, adequate,
reasonable and consistent with applicable law, considering all of the circumstances

2



1

2

surrounding the settlement and all of the consideration provided under the
settlement; or

d. The statutes authorizing and implementing the settlement are unconstitutional or
the manner in which they are being applied to implement the settement is
unconstitutionaL.

3

4

5
Objections must also include:

a. The name, address, and signature of the objector;

b. A description of the water rights assei1ed in the objector's claim;

c. A statement of the legal basis for the objection, and the specific factual grounds

upon which the objection is based;

d. A list of any witnesses and exhibits that the objector intends to present at any
hearing on the objection;

e. Any request for discovery relating to the objection and a statement as to the need for
such discovery; and

f. Any other information the Adjudication Court may require in the order for summary
proceedings.

Objections must be filed with the Clerk of the Superior Court, Apache County, Attn.:
Water Case 6417, P.O. Box 365, St. Johns, AZ 85936, telephone number (928) 337-7550.

6

7

8

9

10

11

12

13

14

15 If you have any questions concerning the WMA T Agreement and these special
proceedings to consider the WMAT Agreement, you may wish to contact an attorney of your
choice.16

17 This Notice was approved on
the Court.

, and mailed pursuant to the order of

18

19

20

21
Judge of the Superior Coui1

22

23

24

25

26

27
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