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UN1ED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Center for Diologic1 Diversity et al

L0
Plaintiffs

C1V99-203 1LC ACM
11

Donald Rumsfeld SccrcutyofDefense ct aL

Defendants Ogon

14
Coalition of Arizona/new Mexico Coalition ot

Counthes for Stable Economic Growth

is Defendant-ktervcnors

16

17

Crossnigijons for Summary Inclement

Plaintiffs sue the United States Fish and Wildlife Service the FWS and the Department

20
of th Atniy Army for violation of ofthe Endangered Species Mt the ESA 16 U.S.C

21
1536a2 Plaintiffs argue thatthe FWSs Final Biological Opinion Final BO- concluding

22

that the Armys continued activities Pen Huachuca Arizona will not causejeopardy to the

23

Huachuca wfler unbel plant or the SoutLiwostem willow flycatcher bird or adversely

modify critical habitat is athitraiy capricious and contrary to Jaw

25

PJainti seek deelaratoryj dgment that the Final BO th arbitrary and capricious and in

vbadonofthc I3SA PlaintifTh seek declaratoryjudgment that the Armys operations arc likely

25

toresult injeopardyto and advvra modification of critical habitat forthe willow flycatcher and

27
atet utnbel and therefore the Anny is violation of its independent duty under of the

25
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BSA 16 U.S.C 1536a2 to not causcjeopathy or adverse modification to endangerccj

species

Defendants seek sunurrniy judgmein which they wt entitled to as long as the PWBs

decision was based on consideration aithe relevant flictors and the FWS adkulated rational

connection between the facts found and its dcisiori Marth Orcpn Natural Resources

Condil 490 U.S 3603771989 Baltimore Gas Electric Co Natural Resoiircej Defen

QpurioiUnc. 462 U.S 87 1051983 LaPiatnnie PERC 852 Bid 389399 9t Cir 198
PvramidLake PaiutcTrib United S1ats Dent ofayy 898 F2d 14101413 Cit 1990

Furthermore Defendants assert that the Army did not violutc its substantive obligation under

7a2 to ensure that Us actions at Fort Huachuca are not likely to jeopardize the continued

exiencv of the water unibel and flyctchcr or to adversely modify flycatcher critical habitat

12
The Army mayTelyon the FWSs Final BC to satisfy this substantivt obligstion as long as its

13
reliajice on the Final BO is not erbitnuy capricious an abuse of discretion or otherwise not hi

14
accordance with law SLODII-3 AssociatiDn V1 Del 740 F.2d 1442 1459 gib Cit 1984 siL

denied 471 U.S lOS 1985 Aluminum Company of Arnelie3 Bonneville Power Asç

16
F3d 1156 1160 9th Cir 1999 cert deed Columbi Falls Aluminum Comnx

17
BnnncviflelciwerAdninistratioa 528 U.S 11382000 PyrarnidJ.ake Piute Tribe .898

18
2dat1415

19

20
Plaintiffs Motion for Summary Juthment

21

Plaintiffs write The Upper San Pedro River and its siinxsunding habitat ccinstftute

22
bIological tEeasure chest housing an astonishing number of mammals and reptiles upland

23
grasses and native trees and shrubs The river is the last undanimed free-flowing river in the

southwest ar4 forth tnostpart flows yenr-round Because it has not yet boat dewr4tered the

San Pedro supports one of the few remaining riparian foretts in the region as well as growing

number of thwatenedand eridngered species includiug the Southwest willow flycatcher rico-

26

tropical songbird and the Huachuca water umbel senuqt1Mic plant
21

22

-2-
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SENT BYU DISTRICT COURT 4-12- 1UU1 U.S District Court- iuzuim

This Cotth has coSdered the impact of growth related to Fort Huachuca on the San

Pedro River once befoit under the National Environmental Policy Act NBPA In 1995 this

Courtnoted that tilt is liEd to imagine anything more obvious than the impact of Sierra Vistas

continued growth on Ihe nearby San Pedro River and the federally F0ted and ntanagrcl

Riparian Area and species there Southwest Ccntcr for Bioloaical Diversity Perry CIV 94-

59 itt ACM Order filed Auguat 30 S95 at 21 Thc Court couclu4cd that

development an unrestrained draining of the aquifer rcprosents real threat to the Riparian

Area and that tjhe Army must notturn blind eye to this problem or to the fact that it Jts

actions may tend to exctcàrbate it Q4.jst 21-22

10 Recognizing the signiflcantthreatposed by development and uncontrolled groundwater

pumping and FortHuacbuoae responsibility for that thrent the Army entered into consultation

12
with the FWS as tvquiredby ofthe ESA 16 U.S.C 536a2 TheFWS issued the Final

13
BOon Septaniber 27 1999 concluding that the Armys operations cia not case jeopardy to

14
itber the willow lycatcher or water umbel or cause adverse modification of their critical

habitat on the San Pedro Adminislrativc Record Admin Roe Exhibit Ex Final 80

t6

Under the Army must consult with the FWS on any prnpactive agency action where

implementation will likely affect an endangered species 16 U.S.S J36a3 50 C.F.Lt

4.02.14a Following consultation the FWS muSt issue 30 setting forth detailed

19

conclusions about bow the action affects endangered species and critical habitat It the FWS

finds that the action Wilt jeopardize species or adversely modify critical habitat in violation

of the EWS must suggest reasonable and prudent alternatives RPA tEat themselves will

not cause jeopardy to the species or adverse modification of critical habitat 16 U.S.C

23
1536bX4A

24

The FWSs decision to issue no jeopardy Final 130 was based on an agreement tht2

25

MentorandumofAgitement MOA entered into bythe Army andihe FWS after the Draft 30

included anuinber of RPAs to address fmding ofjeoprdy The Army iiegotiated the MOA
26

with the FWS as away to amend the agency action to avoid jeopardy finding and to avoid

imposition of mandatory RPM The MOA replaced the RPM in the Draft 130 zis thy means for

2$
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SENT BYU.S DISTRICT COURT l2- 1001 U.S jjstrict court juozaouoajat

mitigating the impacts to the water umbel and the willow flycatcher awl provided the basis Icp

the FWSs ftuditig of no jeopardy

Hero IheFWSs nojeopardypfial 80 hinged on two things the MOA betwocn the

FWS and the Army which outlined mitigation measurn to protect the water umbel and willow

flycatcher and an Effluent Recharge Project in Sierra Vista designed to delay the impacts of

deficit groundwater pumping

Plaintiffs challenge the ability of these meisures to protect the Water umbel and willow

flycatcher Flalnliuft assert that the Final BO is flawed because it does not require any specifio

enfbrceable measures to conRol
creeping dcvelopnieitt or uarestrained groundwater pumping

10 resulting directly orindiseetly from Fortiluachucas actions As result it does notprotcct the

San Pedso or its riparian.dependent species Although the Army proniass that in thne years

12
will come up with

plan to address the groundwatct deficit in the meantime Army

13
operations which clearly have growth-inducing effects are permitted to contints virtually

14
unchanged Specifically Plaintiffs chaflene the Final BO as follows

15
lb tiiitigon measu avMdjcopardy ctirely voljt artd even

if implctnnted do not come close to balancing the groundwater deficit and protecting the San

Pedro Rlver

Second it covers 0.year period which makes it arbitrarily and unlawfully restricted

19
macape

20
Thhd the eftŁcftvencss of one of the most important mitigation measures the Sierra

21
VIsta Water Recharge Facility is subject to substantial uncertainty and

FourTh there is no rational connection between the VWSs analysis of growth and its

22

conclusion that the Forts operations will not jeopardize or cause adverse modification to

24
aug

25

Ej1z the Armys itliancc on the PWSs no jeopardy7 analysis was arbitrary and

capricious and violated its duty under ofthe ESA to avoidjeopardy to the willow flycatcher

and water tunbel and adverse modification orthe odtical habltnt of the willow tlyØatcher

27
Section oftheESAcontäinsbothprocedural and substantive requirements whicharc intended

28

-4-
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to Insure thit any action authorized funded or carried cut by agency hereinafter

refeired to as wi agency action is not likely tojeopardiza the continued existence of listed

species or -result in deatniclion or adverse modification of designated critical habitat 16

U.S.C 1536a2 An agency action 5eopardizos the continued existenec cia threatened

or endangered species when it reasonably would be expected directly or indirectly to reduce

appreciably the likelihood of both the survival and
recovery of listed species in thc wild by

reducing the reproduction numbers or distribution of that species CF.R 402.02

Destruction or adverse modification of critical habitat is defined as dfrect or indirect

alteration that appreciably diminishes the value of critical habitat for both the survival and

10 recovery of listed apuciws

The liSA makes no speciflo provision for judicial review of nal agency actions

12
therefore the scope of review of action taken under the ESA arc governed by the

13
Athniniatrasive Procedures Act APA The 80

rcprcscnts
final agency action that is

14
aubjccttoreviewunderthe AdmiuistmtiveProcedures Act MA U.S.C 702 Bennottv

Spar 520 U.S 154 177-78 1997 Under the APA the Court is charged with conducting

16
thorough probing in-depthrevicw oftheentire record to determine whether the decision was

based on considention of the relevant thetors and whether there has been eeur error of

judgment Citizens ttPreserve Overton Park Voice 401 U.S 402 415-16 1971

An agency decision is arbitrary and capricious ifthe agency has entirely iled to

20

consider an important aspoct of the problem Lake Mohaxe$oat Owners Assn vi4ational

21
Pa Service 1U F3d 759 763 Cit 1998 quoting Dioxin/OrjarothlorintCatner

22
Clarke 57 P.3d 1517 1525 Cir.1995 Aherriatively an agency decision may be

overturned if there ig no rational connection between the facts found and the choice made
23

FamldLake Paiute Tribe 598 2d at 1414
24

The Court may iiot make up for deficiencies in the Final BO nor may it supply

25

reasoned bS for the agencys action that the agency itself bas not given Motor Vthicle

26
Mtks.Assn Stntc Parrn Mutual ha 463 U.S 29 43 1983 An administratLve decision

involving the ESA Will be set aside if the agency action was aThitrary capricious an abuse of

-.5-
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Sgqf.ByU.S DISTRICf COURT 4-12 1uU2 U.S HistrIct court- auioznouoop

discretion or otherwise not in accordance with law or if the action is found to be without

observance of the procedure tthquired bylaw Tinoa-ChaloIa Council ofK3taparyjuk anc

YowlumneTeionlndlansy United States Deijaitment of Ener 232 F.3d 1300 1305 91h Cir

2000 piting Natm1 Respuites Defense Cotncil Houstot 14 F.3d 11.1 1125 9th

Cir.1998 cct denied sub norn LGwer Tuic River JTrizptjonJjg Natural RcOUTCeS

Defense Council 526 U.S 1111 1999

Defendant Motion for Suniniarv Jndrnt RecardJgfrmaintifTh APA ChalleS

Defendantt the Army consulted with the EWS to detennine the ffectg of Pert

Huachucas ongoing and future operations oicndangered pecies and critical habitat Port

Huachuca is located neur Siena Vista at the base of the Huachaca Mountains in Southern

12
Arizona The endangered and threatened species and critical habitat are in the Upper SanPedro

13
River Basin and depend on the San Pedro River

14
The Army performed Biological Msessment BA which found that ongoiag and

progmmmed thturemilitaxy operations arid activities of Fort Huachuca over the next ten ycars

may alject but were not likely to adversely affect the following species Huathuca water

11
untbel off-post Canelo Hills ladies tmsses Southwestern willow flycatcher blob minnow

and spikedace Admin Rec Ex BA at 6.1 The FWS concurred in the not likely to

adversely affect findings for the tresses spikedace and bach minnow but disagreed with this

20
determination tbrthewaterntnbeloff.post andthellycatcher Accordingly the FWS drafted

21
BO which found that the operations of the Fort were not likely to adversely aftºct the

22

endangered species in thu area except for the water urnbal and flycathher atrid wore not likely

23

to advorsely modify critical habitat except for the flycatcher habitat The Drefr 130 was serif

24

25

The BA also concluded that the Ports operistiorts were likely to adversely affect the water

26 urrzbel on.poat ffluners dock which was proposed as an endangered apeciS at the time

27 PeVCgCIIIC lcon whichwas listedasendangeradauhe time Mexican spotted owl lesserlong

nosed bat and the Sonora tiger salamander The Army committed Adntht Ret Rx
28

Biological Assessment at 6..1

FMC001134
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tothe Army in 1998 and itinclud4d reasonableandprudent alternatives PEAs for the Armys

proposed action to protect these species and the flycatchs IISbILtLL

Afterreociving theDraftB9 theArmy claims that it modified ilsproposed action so that

it would not rcsult th jeopardy the water umbel and flycatcher nor adversely modify the

flycatchers edlical habitat Accoiding to the Defendants the RPM contained in the Draft 50

required the Army to addtss the entire regions water deficit problem not just water deficits

caused by Fort Huachucl4 Aecoràina.to the Defendants the Army did not have the resaurces

nor the authority to perform the 1.PM which would mitigate the grnundwater deficit for the

entire region so it proposed
colltborative

approach to the problem The Defendants submit

that modifications had to be
madto

the Draft BO beciujgo the RPM included provisiois that

the Army neither had funding
noz authority to perform The consultation regulations require

12
RPM to be both economically fcsib1e and within the salon agencys authority 50 C.F.R

13
402.X2

14
The Armymodified its

prqoscd
action to include provision that it would join with

othcrtesponsible entities in the redion in collaborative elicit to balance gioundwakr deficits

The tWS consideredthis new
poposed

action and issued its Final HO with no jeopardy

17
decision The Armys commitment to collaborate with others in the region to reduce

18
groundwatcpumping is mnnoriaJized in several documents which hrwt been incorporated as

19
part of the Final 30 as follows Appendix App thc MOA App Army Water

ResourccsManagementPlanAWMPJand3Appendix Army RequirimenLs front Current

Formal Consultation ARCFC
21

22

The MOA provides that the Army will develop water resource manugement pian for

the Port as provided for in App the AWRMP the Army will participate in regional

planning organization the Upper San Pedro Partnership LJSPP and its development of

25

regional water resourec managcmkt plan RWRMP nd the Army will submit its AWRMP

for incorporation into the RWRMP
26

On Septmber 27 1999 the YWS issued the Final 80 which covers all ongoing and

planned military opantkms and aSvitics at and nearby lozt Huachuca for ten years from Ui

-7-
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date of the Final DO Dekndknts Crossmotiosi at The standard for chnllcnging the

FWSs Pinal BC is narrow 4tha thud is not empowered to sMsUtute its judgment for that of

the agency Citizens to Pxsewó Overtwt Park 401 U.S at 416 It does not matter whether

or lint this Court would have deddedthe issue dIffercntly instead the Court only determines

whether the decision was based oji cousideration of the relevant factors and whether there is

clear error ofjudgrnent it seetalso Mth 490 U.S at 371 Saltiniore las EecLrkç

462 U.S at 105 La F1amni 8524 F.2d at 399 The relevant inquiiy is whether or not there is

rational relationship between t1e rckvarit fhctors and the aenoys decision Pyramid Lnkc

PaiuteTh.p898F.2datl4l3

10
Defcnc1m2t p1ath that the consultufion process designed to ptovide back And

forth negotiadons between the aclion agency and the FWS so that the action agthcy may refine

12
its prcect to ensure that jeopardycIoes not occur Set e.g Lone tock Timber Department

o.flnterior 842 Supp 433440 tOr 1994 the plnposc of consultation is to allow the agency

14
to utilize th expeitise of the SS in assessing the impact of the proposed project and the

15
feasibilityofadoptingreasonable Alterntives Corttspondingly the FWS may Iter its analysis

16
and propodmitigationmeasute as the consultationprocess proceod Defendant argue that

17
the Final 110 is lilly supported the record nd takes into consideration all the re1evanl

factors and that therefore it is ireevant that the Daft BO found there would be an adverse

affrtt on the water mnbel and flyâatcher and on the flycatcher habitat

20
The Draft DO is howevez relevant to analyze the Defendants argument that it was

21
necessaly to revise the Dntft 10 specifically the RPAs to enable the Army to work

22
collaboratlvely with other water iiea in The region to resolve water deficits in the San Pedro

River Basin

23

24

The first paragraph of the RPM asei1s that they ure alternative eaten identified

during formal consultation that can be implemented in manner consistent with the

intendedpurpose of the action can be implwnentedconsistent with the scope of the action

agencys legal authorityandjurisdiction are economically and technologieallyfeusiblo and

27

would the Sarvice believes
aHoid

the likelihood ofjopardizing the oontinued existence of

28

-8-
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SENT BYU DISIIUCT COURT 4-12- 1003 U.S Ltstrlct Umurt

listed species or resulting in th destniotion or adverse modilication of crItical Imbitat

Admin Rec Ex 32 Draft BOat 116 If Defendants are correct this asserticu is false

The Draft SO segregated tbe RPM into four primary tasks which required the Army to

prepare aId hnplenient within thiiee years awater and habitat management plan to address the

deficit lii the water budget and threats to the San Pedro River The plan objcttives were

twofold to balance water use with recharge at Fort Ttiachucn and to provide technical and

financial assistance to other water nsers In regional effort to conserve water or enhance

recfrrge on and off post so that when taken together the meesuros dentifed in the pian would

negate on-postand off-postinterr latcd/ interdependent and cumulative effects Admin Rue

10
Ex32Dza1tBOat1l6

The TPM required imp1enentation oftho plan to be timely Eu preventflirther significant

12
depletion of flows in the San PMm River and adverse effects to the water umbct willow

flycatcher and ctitical habitat Thbdetails ofthc plan were to depend upon an evaluation of the

14
technIcal and economic kasibilibof management options and the willingness of parinen such

as the City of Siam Vista and Cohise Cotrnty to work with the Fort and the EWS to develop

16
solution for protecting the San

ethn River A4niim Ret Fl 32 Draft 130 at 116

17
Thefourtaskswcreasfoflbws

addreesed the first objpcdve of balancing on-base water use with
18 ai and required the plan to include schetle foriniplemontation uon

as possible of measures that would reault in groundwater wthdrawals ass than

19
or equal to recharge on Foit Huachuca

The mehanisms to achiete the pLan objectives Were at the discretion of the

20 Army but itvss requited to consider the following measures improvcrnents

to the irrigations conseivabon plan to save an additional 200 acre-feet of water

21
per year watershed ntpmvenient plan for the East Range to study and

implement mconmendatioas to increase grouudwatencchargeby 1000 acre-feet

22
per year reuse or recharge all effluent generated on Port to result in savings

oXat least 460 acre-feet peiycar eliminate irrigation at the Forts golf ooursr
23 baiting all cozmnercial axci

inustria1 ises of Gardn Canyon spring water and

other water conservation enhanced recharge measures

Tas addres.ed the seiond objective oIbalancing regional water use and

2$ invohrcd flnanoial arid/or thchnical asStrmoe to local governments for projects
to offset effects of interretated/interdependent netivities on and offpost such as

26 surface tlowreohargepkoject In Sierra Vista rctinng available agricul iural

lands measures to impro4c watershed conditions diverting flows olthe San

27 Pedro River into the St D4v14 ditch to obtain net gain base-flow water

conservationproglarns developuig bufferncvrthc river to prevent new water

28 extractons Ucating efflnctit from Sierra Vista wastewater treatment plant to

-9-
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reduce pumpingcfgmunSvateç pumping water from outside the flood-plain
and dumping It Into the nycr to Sustain flows during th dry Season funding

operatIon and asnteranc oIScrra Vistas cifiucut recharge project after 2020

andj otherincasurea proposed by DSP In the event the Army lacked
authority

unpianent one or more these aLternatives it was required to transfer thnds

to the FWS or third
part

which could perform the task

TgJ required the Arniyto take specific measures to addrSs tbzeurs to the

water umbel oit Fort Huachueft

Task required the ASy to assist othere in the region such as the BLM the

Coronado National Foxes and private land owners in managlxtg water umbel

habitat potentially affecte4 by the Armys proposed
actions Assistance was to

be in the bun of fhndmg awlIor technical assistance in th0 amount of $500000
over thc next ten years

Task required the Army to monitor the endangered species and monitor and

report pmgrass/resul1 of ituplementation ot the RPM
10

Adxnjn.Rtc.Bx.32 flraftBOa1Il121

11
InTask the PWS recogized tint long-term suetainuble solution required

alL water

12
p.4jpate jn well coordinated comprehensive basin-wide plan. Fort

13
Iluachuca cannot solve the problem alone but must be the leader In the coordination of

14
coniprehensive aolwion Adzxkn Rec Ex 32 Draft DO at 119 Task called fbr

15
collaboration between the Anxiy nd others and Task xinttd Enplcinentation of some

16
measures is contingent upon willing parricipation of maautgcment parmers such as local

17 governments Admin Rev Ex DrafLBO at 118 Task required the Fort to work with

other water users including projiding financial and technical support to efforts offsetting

19
intcrrelaw4 intordependent and chmuiative effects on the water unibel and willow flycatcher

20 Adznin Rev Ex 32 Draft BO at1 18 Under the plain language of the Draft DO the Army

21 was not required to singlc.lia4dedly remedy the groundwater deficit for the entire

22 subwatershed.2

23 The Final 30 mirrors the RPM contained in the Draft 30 App the MOA to the

24 Final like Task of the RPAs requires that within three years the Army must prepare

25 plan for the Army the AWRMPJ to identil potential water conservation effluent reuse and

26 rechargepraJects Admin Rec 32 Draft DO at 117-119 Bc FinaL DO App MOA

27 _______________________

28

-10-
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at Aw the MOA to the Final 80 like Task of the RPM requires the Army to

participate
in the USPP to develop regional watet resource management plan the AWRM

AdmimRc Bx.2 FinalBO App.1MOA at App thcMOA to the flnal BO like Task

O1he RPAs requires the Army to submit the AWRMP to the US For adoption into thc

regional plan Minin Rae Ex FinaL HO App MOA at

Projects similar to those listed in Task of the RPM arc included in App the

AWRMP as conservation recharge and effluentreuseprojcctt Admin Rec Ex Final DO

App AWRMP Task of the RPM and the MQA require the Army to participate in and

supportsuxvc censuses andpoputatian monitoriagofendangered andthreatened species nd

critical habitats and conduct research Admit R.cc Ex PSI DO App MOA at App

AWIGW at 1c VII Task and the MOA authorize the lransrof tbnds to support the

12
Aimys collabormive effon off-base The Draft RU tasks and were included in their

entijeties in the Final BC App the ARCPC aicept that Appendix omits $500000

14
appropriation found in Task Adinin Rec Et Final HO App ARCFC 1-2

Tha stmilzrity between the provisions in the Draft DO and the Final 130 belie the

Defendants assertion that the Draft DO had to be modified because of lack of
authority to

17
partiespate implement or fund the RPM Defendantc offer no evidence regarding their

assettions nor explain why the Anny lies finding authority wider the MOA but not the ltPAs

19
nor do they explain why the Anny may participate in regional collaborative effort under tho

20
MOA but may not take the leadership role assigned it puasuant to the RPM It seems more

21
likely that the znodificatioris in the Draft BC were as Plaintiffs assert to sidestep specific

substantive ieqnirements contained in the RPM that are misaing front the Final 20

23

For example Task in the RPM required the Army to prepare plan or AWRMP

24

to balance on-base water use with rcchaTgc and required tiw plan to include schedule for

implementation as sooit as possible ofnieasurcs that would result itt groundwater withdrawals

less than orequal to recharge on Fort Tiuacliuca Taskl$ included list of measures the Army
26

bail to consider In its quest to balance water use as follows improvement to the
irngation

27

consenatlon plan to save an additional 200 awre-ket ofwaterper year complete studies and

28

II
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SENT fffU.S DISTItICF COURT 4-12- 1Ull4 US District uurt-

implement recnmmendations to increase groundwater recbar by 1000 acre-feot
per year

rewe orreehargeaii eifluent generated on the Fort resulting in savings ofat lcasc4dO acre-

fen per year eliminate irrigation at Port Huachcas golf course halt all commercial and

indutria1 tues of ranlen Canyon spring provide fhtancial and/ortechnical assistance

to Sietra Vista to itnplenwnt as soon as possible surface flew recharge project that would

capture andprovideforuse or rccbarge up to 6100 acre-fset of water per year fluid operation

and maintenance of Sierra Vistas effluent teohargeprojact aud provide financial and or

technical auistnncetoothorwatcrusers in devetaping and implententingvarious other remedies

to tbexcgioxial problem Adtnin ltcc Ex S2 Draft BC at 118

to
Plaintiffs assert that contrast to the specific nature of be FWSs proposed RPAs

the final mifigation manures in the MOA related to groundwatkTpxvtecdon arc vague largely

12 vokrttaiy anddependentonavailable funding3 Admin Rec Ex Final 50 App MOA

Defendantsrespondtbattbe drafipreposal is not rctcvantto the Courts evaLuation of the Final

14
______________________

15
3there are more similarities than thffcrcnces between the two biological opinions Both the

16
Draft andPinal BO induded detailed breakdowns of the interrelated and thcn3cperdcit effects

on Cia water nbc and willow flycatcher attributable to FortHuachuca Adroth Roe
17

lix 32 Draft BO at lOS-i 10 approximately 82% ofgroundwaterpumping is attributable to

direct indirect and intetrelated/interdependent effects of Fort Huachuca Adroin Rec Ec 32

FinalBO at 114-117 appmximatcly54-62 ofgroutdwatcrpumping is attributable to direct

19 1ndlrect and interrelatcd/interdqendent effects of Fort Huachuca

21
Both the Draft and Final BO included the sxna assessment rcarding the cumulative

21 offect of groundwater pumping They estirnitted that the population and employment at Port

Hunehuca was expected to remain Æirlyconstant but thc population in the Sierra Vista

aubwatersbed is expoetcd to increase Tuna the t9O estimate of 51400 to 73900 in 2030

23 Admin Rec Bit Final EQ at Ill IS Bccause the Fort is not expected to grow this

increase canaot be attributed to the Port although it is not possible to predict how.gruwth in the

24
utiglitbe affeçJ if the Eon not present Both concluded that growth in

the areahas achievedmomentum thatis separate from anyinflucoec Fortiluachuca mighthave

Admin Rec Ex 32 DmItl%O at Lii 118-119
26

27
In both opinions the FWS recognized there was rej$onal problem whioh wa best

resolved through cofisboration and did not require the Army to remedy the groundwater deficit

28 for the entire subwatextd

12

13
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flO In the Ninth Circuit Final 30 that is less protective then the Draft 130 does not violate

theflSk SouthwegtCenterfbrBjoloQjcal Oiyvrsityv.gcauofcJpniatjou1 143 P.3d 515

523 Cit 1998 The
Secretary is not required to pick the first reasonable alternative

formulated in the RPMnor is the Sccretwy even requizcd to pick the best alternativo The

agenoydeeision neednotbc ideal .. so long as the agenoygave at leastmininial consideration

to the relevant facts contained in the record jjdjjg Center for Madne Conservation \r

Brawn 917 Supp 1128 1143 S.D Tex 1996 The reevant inquiry is whether the no

jeopardy finding in the Final DO is supported by the record

The Final 80 requires the Army to develop and implement plan the AWRMP to

to prot and niintain populations of listed species mid habitats and requires the Army to

participate with others in the development of Regional Water Resources Plan the RWRMP

to mainlaia bascilows in the upper San Pedro River sufficient to sustain protected species and

13
habitats Admin kec EL Filial HO at 122 I23 App AWRIvIP at Under the Final

life the regional plan not the Fans three ycarplan that results in balancing water deficite

The Final 80 gives the Arnty three yeats to prepare the AWRMP identifying potential

16
water conservution and effluent rvuse and recharge prqjects lbr implementation Admit Rec

Ex Final DO App MOA at 5cXl pg While the Army must implement some or all

of the proposed projects found in App the AWRMP Admin Rec Ex Final DO App

MOA at 5c1 pgs 4-5 the projects listed in App lack specifications to quanti1 the

20

remedial value of ezeb project The Army must actively participate in the USPP and its

21
development of regional plan RWRM for the subwatersbed including providing funding

22

technical assistance and other suppoit as nccdcd for the IJSPP to omp1ete and begin

23

of RWRMP within three years Admin Rec EL Final 80 App

AWRMP at TV Final 80 App MOA at 5c8 pg sec also Adnin Ret Dx Final

DO App AWRMF atvfl theArmymustconthiue supporting hydrologicalreseareb in the

25

subwaterabvd Adinin Rac Ex Final 00 App AWRM at 1C and develop

26

monitoring program The Aimy must conciuc assist aIJJJOT support surveys ceususcs and

28

13
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population tnothtoring ofcndangeredaridthceatencdspeciea and otitical habitat1 Admin Rec

EL Final SO ˜çç MOA at 5o4-6 pg

The FWS must annually review the AWRMP Admæa itt Ex Final SO App

MOA at 5b2 pg The Army must prepare written anmial report for the FWS

documenfingtheprcess andrasults ofpruposcdprojects Adinin Rec Ex Pinal DO App

.AWRMP at It Every year within two months of Fort luachuca receiving its annual

.y

environmental opentingbudget thcMOA requires the Annyaiid the FWS mustjointlydevelop

an azmual work plan to identify actions for implementation Adinin Rae Ex Final BO

App 1MOABt5a9.pg.3

The Fiiial SO incorporated these requirements as mitigating factors to its proposed

action andthe FWS issued its decision of no jeopardy forthe following reasons the Port had

committed to developing an Army Water Resources Management PLan AWRMP and to

13
pazileipatingln the dcvelopmentofa Regional Watcr Resources Managemeit Plan RWIThIP

14
withotherwfleruseminthe subwatcxed Adniju Rec atEx FinaiflO at 122-123 and

15

because of an effluent recharge ptnject being developed in Sierra Vista which was expected to

16
delay the etlŁcts of groundwater pumping for pethaps as long as 20 years Admin Rec at Ex

17
Final BC at 122-123

The FWS explained that although the Sierra Vista effluent recharge projt will not

alleviate the long-term threat to water umbel habitat on the San Pedro River it is expected to

20
provide time to develop and implement plans to Address those long-term threats before further

2t
iinpactsto

the water uSel or its critical habitat occim Admixi Roe Ex Final SO at 123

The Final $0 coneluded as follows

22

The Services findings that the proposed action is Dot likely to jeopardize the

23 connnued existence of the water uxnbel or regult in adverse mothlicatjon or

denruction cc critical habitat se based entirety on the successful and prompt
24 iniplementauon of the Sierra Vista effluent recharge project to avoid near-term

impacts the ForCs commitment to develop and ixnperncnt water rcsuurtes

25 pljiin to protect in the long-tcrn3 the water umbel and its habtat on the San

Pedro River and the Forts proposed mitigation measures to protect
the epecies

26 and its habitat on-post If these plans and mitigation measures are not

implemented on schedule or do not reduce or eliminate advene effecu as

27 predicted herein then reiniliation of consuLtation is warranted and the Service

would need to reevaluate jtj ciofl
25

14
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Adxnin Rec Thc Final 30 at 123 iting 50 C.F.R 402.16 band

The develnpmettt and
ixuplemonration of the AWRMP and the RWRMP and the Sierra

Vista effluent recharge project wea critical to the no jeopardy finding as follows

Taken together they provide framework for Fort Huachuca to work with other

agencws the City of Sterm Vista and others to protect water umbel populations
and critical habitat The Service believes the Fort will be successAil in

developing with othen in the bnsin water management plans within three ears
that when implemented would protect water umbel populations and critical

bbitat If the effluent recharge project works as anticipated herein effects to the

river fiom groundwatcrpumpfttg fliould be delayed tong enotih to desiac and

implement these plans before the water uznbel or its entiesi habitat axe

significantly affected

Admit Rec a2 FinalbOat 123 seea1qAdmin Rec.Ex Final BOat 122 theFinal
BO established that even with the succesathi itnplemeutation of all the puposed mitigation

zo meames cvpn under optimistic conditions water use in the aquifer will exceed supply and
result in contmun1g growth in the already very large cone of dcptession under Fort Huachuca

and Sierra Vista jAdmin Rec Ex Final BOat 122 while the recharge project if it

conatnicted and operated expected may insulate the flyer from the effects ofgrowidwaier

12 pumping for ihc long as2O yearn ultimately as long as the water budget is in deficiL

water unibel populations and critical habitat are threatened

To avoid substantive violation of the woMbition against jeopardy the agency must

14
d.vclupmiügjztion measures citherns part oftheprcposedprojectoras RPAs in the biological

opinion to u.s.c 1536a2 Mitigation measures mustbe reasonablyspecific certain to

16
occur and capable of implementation they must be subject to deadlines or otherwise-

17
enforceable obligations and most important they must address the threats to the species in

way that satisfies thejeopaztiy and adverse modification standards SierraClub Marsh Si

19 F.2d 1376 pth dr 1987 The question before this Court is whether or not the Final 80 meets

20 these criteria

21

22 ii Analysis The Final DO is Arbitrary Capriciouana not in Accordance with

23 The Final BO does not require th Army to balance its water use on base or in the

24 subwatcSid Admit kec Lx Final BO App MOA It requires the Armyto develop

25 and implement plan the AWRMF to protect and maintain populations
of liited species and

26 babiws It is the Regional Water Resources Plan the RWRMP that is degncdto maintain the

27 baseflows inthe upper San Pedro River ufflcient to sustain the protected species and habitats

is Admin Roe Ex Final BOat 22 123 App AWRMP at The Army is only required

15-
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to participate hi the US an organizational pailnership aimed at identiing regional

solutIon tome water deficit problems of the S4n Pedro River Basin Under thc Fixial DO the

Armymust support the US in the development and adoptiomi ofaregional watvrmnnagotnent

plan the R.WRMP within three yes The Army has no authority however over the

implementation
of this mitigationmeasure The Court notes that this was Defendants objection

to the RPM included in the Draft 30

There are no requiremcth in the Final BO to reduce telianee on groundwater pumping

by any particular amount or to ahicve any nteasuwble goals with respect to water recharge

Minin Rec Hz Final BO App MQA There no date certain implementation

n3quement The MOA includes laundrylist ofpossible mitigation measures rearod to water

conservation and recharge that the Army niay implcinent but it does not establish which

12
have to be undertaken when or what the conservation objectives are for the

13
respective projects Without such specificity the mitigation mensurel in the Final 130 are

14 merely sggesnons In combinatiQn with the provision to balance groundwater pumping

throvgh the RWR1 the Final SO enahics the Army to sidestep any direct responsibility for

16
ad easing deficit groundwater pumping

The following comments made during the consultation prncess by the FWS staff are

reflective of why there is no faclual basis to support the EWSs decision cfnojeopardy

It doesnt even come clos 10 mitigating the jeopardy/adverse moditicaLion
19

decision because the only somewhat substantive cornnntment by the Fort is to

reduce net water use by 600 acre feet however they don say for sure how this

20 will be done and implementation is subjeottoavailable funding Admin Roe

21
Ex 37 Rorabaugh to 1-thrlow and Gatz email 4/16/99

wme measures listed in Appendix which would make up the AWRMF if we
22 go withwhat is

currently
on the table as you suggest would save ubout 600 Acre-

feet pet year The Fort net use is properly about 1900 acre feet por year So
23 unless additional measures are developed the Fort would not be mitgatm their

own impact on The subwatsrtheds water resources and of course this does riot

24 begin to address off-post pumping attributable to Fort Huachuca Admin Rec
ES email fr Rorabaugh toTlessil 11/15/99

25

The Defendants admit that even if all of the mitigation measures included in the Final

26

DO are taken together and under the best case scenario water use in the
aquifer will exceed

27

supply and result in continuing growth in the already very large cone of depression under Fort

28

17
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Ruachuesand SienVista untilgroundwarerpumping is balanced in the rcgion Admin Rec

Lx Pinal BOat 122 Plaintiffs give numerous examples supported by the record aithe

Final SOs inability to mitigalx the water deficit prableins resulting from and related to the

Armysproposed operations Adniin 11cc lix. Final BO at 105-109 even

in the best case scenario the mitigation measures will not eliminate even the current 7000 acre-

fbet groundwater deficit much less the 13000 acre-feet deficit that is ecpected to exist by

203O

The whole premise oftbe nojeopardj ruling which thatwithin thric
years the Army

and other interested pastes will come up with long-lerm pin to remedy the gmundwuter

to
deficit problem is an adniäiom that what is currently on the table en far an mitigalicri measures

is itadequate to support the PWSs no jeopardy decision The FWS is looking to the plans

12
AWRMP and the RWRMP to ho prepared within ihree yean to identifj the necesaary

mitigation measures which will prevent adverse impact to the water umbal and willow

14
flycatcher These measures however have tobe identified and included in the Final 130 either

as RPM or incorporated into the Armys proposed action to support tiojeopardy decision

16
Without these measures there is no factual basis and no rational basis for the opinion

17
The Army maynot delay identi5ing the measures necesaxy to mitigate the effecta or its

ten-ycarplan based on the mooitoring provisions In the Final 30 nor on the shor-termbenefits

1Q
of the Sierra Vista recharge project

The Final 30s monitoring requirements do natmeasi3re the success or fhuv of the on-

21

base and/or regional mitigation measures to reduce the groundwater deficit It only requires

22
23 4Tha Asmy proposes mitigation measures for saving 600 acre-feet of water per year

and if

the Siena Vista.Watcr Rechargeprojeet is successfully implemented the duficitreduetions may
24

be about 20004800 acre-feet per year which Thus far short of balaucing even the existing

25 7000 aerc4Łet annual deficit Admin Rec lix 80 at 105-107 122 At the best these

measures could cut the current deficit by about 56 percent but balancing withdrawaWoutflow
26

with recharge/inflow would require implementation of additional measures Without

27 balancing of the water budget the cone of
depression

will continue to grow and continue to

posy long-teinthreatto flows in the San Pedro River Admnin Etc Ex Final BOat 107
28
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the Array to develop monitoring program deigncd to assess progress Pa SOP at Ex

MOA App at and requires tin annual review of the AWRMP as to which prects have

been implemented the past year and which are to be implemented in the coming year

Fspecially sinee the Final $0 and the AWRMP fail in quazitify the remedial value of the

propaiied projects hnp1y zeporting project implementation not meaningfiul asstssmcnt of

the success or failure of the mitigetLon measures in protetiug the water umbel willow

flyeatohcr and oriticat habitat float nd%erse impact such an assessmeit would require

systematic monitoring of either San Pedro bascu1ow or the
groundvQater aquifer

Even if the Final SO provided meaningful monitoring mechanism to annually atsess

10
whthr or am the San Pedmbaseflow or aquifer was or was not being adversely affectcd this

is not proper way to nSf gate SCIVOTSC impact This typi of analysis permits the Anny to

12
continuedefloit-induciugoperations whena Ionger-termanalysis would reveal those operations

13

14
FWS also basis its no jeopardy opinion on the Sierra Vista Water Recharge Project

IS

which is under eansiniction and designed to capture treated wastewater and sewage in large

16
thiiltation ponds so that the citys effluent will seep into the groundwater tind recharge the

17
aquifer Admfri Rec Ex 57 Planning Aid Memorandum at 10 Maurning the project

lB
successful itspositivccffcctswill be short-term andinadequate Itwill recharge rouhIy 11516

acre-feetper year from 2000 to 2010 and 1762 acre-feet per year from 2010 to 2020 small

fittion of the growing deficit Admin Rec Ex 80 at 93 Ex 48 Rorabaugh to ilessil

21
emaIl 11/9/98 At this point Siena Vista is obligated to recharge its effluent only until 2020

22
reducing impacts to endangered species for 20 years at the most Adrntn Ree Ex 47

Biological Assessment San Pedro River Wastewater Effluent Recharge Prccct at

This recharge project is not intended to compensate for or mitigate the

25

groundwater pumping Theprojcct is designed to create mound of groundwater bcrwceti

26

the cone of depression and the river that Will in theory prevent bascO ow from the San Pedro

fiurn flowing back into the groundwater during the next twettty years Admin Ret Ex

Planning Aid Mexnomndum at JO This Will delay and mask rho effects of the dcficit

28
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groundwatetpumping Admin Rec Ex Final DO at 121 but this is not mitigating factor

in relation to the Amys tenyear plan Wbfla the FWSha argued that the recharge project will

delay impacts for at least three years it has not presented any evidence rtgarJing the projects

ability tomitigate the effects of lesser proposed agency action such as the Annys operations

and ictivities planned over the next three yean See also National Wildlife Federation

Coleman 529 R2d359374 5th Cir 1976 proposedaction of other agcneies may notbe relied

onto mitigate impact especialLy if other agencys action is not sufficient to make up for the loss

of habitat caused by the ibdersi agency

The ESA mandates that the biogical opinion analyze the enUre age7Ky action to ensure

that the action is fWly protective of the endangered species and its habitat 16 U.S.C

11
1536b3A The scope of the agency action is critiel to whcthcr the consultation process

12
considers all the effects of the action and adcquately mitigates potontial impacts Courts have

13
consistenfly held that abio1ogici opiniob has to analyzc the effect ofthe entire agency action

14
Conner Burfir 848 F.2d 1441 1453 gth Cir 1988 cart denied Sw Exploration

Pmductfon Lmanm 489 U.S 1Q12 1989 emphasis added including all indirect

cumulative atibets of the achon on threatened and endangered species 50 C.F.R

17
402.14g3 50 C.F.R 402.02 An agency may not ignore future aspects ala federal action

by segmenting that action into phases in ct in Cqinr the Court held that all phases of oil

19
and as leasing had to be evaluated for potential impacts at the leasing stage even though the

final phase -construction of oil and gas wells was uncertain tq occur Coimct 848 F2d at

21
1453-1458 also North Slave Borouky Mdrug 642 F.2d 89 608 D.C Cir 1980

22
agency may not deal exclusively with one stage of the project

23

In Cwmor the FWS issued biological opinion only with regard to the leasing stage

because it did not have SUfficient data to renaer comprehensive opinion beyond the initial

leasing phase Instead of issuing comprehensive biokgical opinion the EWS concluded that

the leasingphasedidnacjeopardire endangered species The FWS envisioned an incremental-

step consultation approach with additional biological evaluations prior to subcquent activities

The court rejected this The fact that insufficient evidence was available did not excuse the

19

20
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FWS from rendeiing comprehensive opinion on the entire agency action The court

explained as follows

Although we recognize that the precise location and extent of fiutuw oil and ga
actwiujes were unknown 2tthe mmextensive information about the behavior and

habttat of the species in tim areas covered by the leases was vailable.. We
agreewith appellees that incomplete infornauon about post-leasing activities

dUes not excuse tile failure to comply with the
statutory requirement of

coniprahensiva biological opinion ising
the best information avaitabk

Canner 848 F.2d at 1453-1454

This is not the type ofeasethatcanhe distinguhhed from Conner This is not like swan

Turner 824 Supp 923932 Mont 1992 where FWS atmetured its review envisioning

ftvure ESI%I evaluations at the developmental stages of specific pmjccts after adoption of the

10
biological opinion which included standards and guidelines to protect species and habitat

Here the Final BO covers all proposed activities and projects planned at Fort over

12 iS next ten years without tiuding standards ad guidelines These will be devoloped and

13
Implemented in three years The Court also ivjects the notion that the annual review

14
requirement combined with the Armys obligation to reinitiate consultation in the event that

IS
as antiipitcd supports staged analysis ofjopardy

16
and relieves the FWS of performing comprehensive biological opinion at this lime

GenetaJly theperiod covered by abiciogical opinion is defined by the life ofthe project

18
oragencyaction In this case the actions consist ofot-going activities scheduled to occur over

19 the next ten years atFort Huachuca So thŁbreadth and scope of the analysie must be adequate

20 consider all the impacts that are likely to jeopardize the species or adversely modify ciitica

21 habitat whichcanbeanticlpatedforthese projects usingthe bestavailable science inassessing

22 jeopardy each agency shall use the beat scientific and commercial data available 16 U.S.C

23 1536aX2 Looking at tile best scientific and commercial date available is standard that

24 requires Sr less than conc1uivc proof Gteenteace National Marine Fisheries Seivics 55

2$ Supp 2d 1248 1262 Wash 1999 This standard recognizes that better scientific evidence

26 will most likely always be available in the figure

27 The EWS must consider the Amys ongoing and pmgramed operations arid activities

28 planned for Fort Huachuca over the next ten years and assess the impacts of those operations

20-
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based on the best scientific evidence available today ect
years from now Essentially the

FWS has attempted to sideteppedtts obligation to make an accurate no jeopardy decision

based on the best available evidence and seeks to postpone for three years this assessment

which must be made as part of the process of issuing the Final 80 This it cannot do

Because the Final BO is inadaquate as mauer of law the Court does not address the

Plaintiff otberchallenges 1ltl thereisno rational connection betweentheP WSs analysis

of growth and its conclusion the Forts opentions will not jeopardize or cause adverse

modification to endangertd species Pa M8J at 46-49

Analysis PqrtHuaahuc Operations are Lkelv to Rult imleonardy to the WaterUmbcl
ni the Willow Fjyeatcher

The ESA affords endangers species the highest of priorities TVA v.ijfl 437 U.S

12
153 1741978 The ESA therefore imposes anabseJute prohibition onany federal action that

13
is likely to jeopardize the continued existence of listed species or result in adverse

14
modification of critical habitat 16 U.S.C 1536a2 The FWS must not authorize any

15
action that reasonably would be expected directly or indirectly to reduce appreciaby the

16 hkelthood of both the survival and recovery of listed species by reduoing the reprochwtion

17
niunbers and distribution of the species The ESA does not however ive the FWS veto

18
poweroverthe actions ofother federal agencies National Wildlife Federation Colemn 529

F.2d 359371 9tbcir 1976g_djedBotecrv National Wildlife Fedemtioti 429 U.S 979

20 fl976

21 After consulting with the FWSI the federal agency involved must determine whether it

22 has taken all necessaty action to insure that its actions will not jeopardize the continued

23 existence of an endangered species or destroy or modify habitat critical to the existence of the

24 spethcz In other words under the flSA the Army has an independent duty to insure that

25 its actions satisf and the jeopardy standard 16 U.S 1536a2

26 Following the iasuancc of Biological Opinion the FederJ ugency shall determine

27 whether and in what manner to pmceed with the action in right of its section obligations and

28 the Servicess biological Opinion 50 C.P.R 402.15a The Ninth Circuit has explained that

21
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cJonsu1ting with the Service alone duos not satist an agency4s dirty under the Endangered

Specks Act An agency cannot abrogate its responsibility to ensure that its actions will not

jeopardIze listed species
its decision to rely on Service biological opinion must not luwc

been arbitrary or capricious soures Limited Inc Robertson 35 F.3d 1300 1304 gt

Cit 1994qtwtingPviumldLkePaiuteTribe S9SF.2dat 1414

Here the Pinal 130 thiled to include the necessaiy mitigation measures to address the

long Satin advcrnc imp4cts
of the Armys proposed activities over the ucict teu years Instead

the Final BO pmposed to identify mitigation uwasures within three years As matter of law

the Pinal BC omitted critical component

The Army knew of the need to take imtnediate and drastic measures to maintain flows

11
in the San Pedro River Adnrin Rec Ex 30 e-maIl Hessil to Rorabaugh 6/3019 The

12
Mmy however relimed to conunit to any specific mitization meastirea related to it

13
gmiindwater use orto balance water use on base much less in the Siemi Vista subwatershed

14
Adulin Rec Ex 46 email fr Spotila to Green 829199 rccogniiing that the Fort

Huachuca golf course is the soft engineering underbelly of the water problom on base but

16
insisting on maintaining and irrigating it Instead the Army sought to rely on the FWSs

17
arbitrary and capricious determination that its oon wars not likely to cause jeopardy The

Anny committed clear error in judgment when it retied on the Final SO which failed to

19
consider all the relevant fcton

20
Accordingly

IT IS ORDERED that the Plaintifft Motion for Summary Judgment document 35 is

21

22
GRANTED deelaratoryjudgmcntis warrantcdbecause the Final BO is arbitrary and capiicious

and in violation of the ESA Declaratory judgment is also warranted against the Army for

23

violating its independent duty under of the liSA to not cause jeopardy or adverse

24

modification to endangered species and critical habitat

25

ZTIS nJRTlJERORDZflDthattheDeIendzmts rossinoticn forsumnmzyjudgment

26

docnmtnt 39 Ia DENIED
27

28
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IT IS PURTUZR ORDERED that the Defrndants-Intervenois Motion for Summary

ludgnient document 53 is DENTED

IT IS URTffR ORDERED that the Clerk of the Cornt simli enter judgment

aecordmg

DATZDthIs e1dyofApril2OO2
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