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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Ceater for Biolegical Diversity, et al.,
Plaintiffs,
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CIV99-203 TC ACM
V.

Donald H. Rumesfild, Secretary of Defense, ct al.,
Defendants, ORDER

Coalition of Arizona/mew Mexico Coalltion of
Couniries for Stable Economic Growth,

Defetidant-Intervenors.
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A, Crosemotions for & ery Judement

Plaintiffs sue the United States Fish and Wildlife Service (the FWS} and the Department
of the Aty (Army) for violation of § 7 of the Endanpered Specica Act (the ESA), 16 U.S.C.
$ Lssﬁ(aj(Z). Plaintiffs argue thatthe FWS’s Iinal Biclogical Opinion (Final BO)~ concluding

that the Arny’s continued activitics at Fort Huachuea, Arizona, will not cause jeopardy to the
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Huachuca water wmbel (a plant) or the Southwestern willow flycatcher (a bird), or adverscly
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modify critical habitat— is arbitrary, capricions, and conirary 1o Taw.

Plaintiffs scek declaratory judgment that the Final BO is arbitrary and capricious and in
violation of the ESA. Plaintiffs seek declaratory judgment that the Army's operations arc likely
toresult in jeopardy to and adverse medification of critical habitat for the willow flycatchar and
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water umbel, and therefore, the Army is in violation of its independent duty under § 7 of the
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ESA, 16 US.C. § 1536(a)(2), to not cause jeopardy or adverse modification to endangered

speties.

el

Defendanis seek summary judgment, which they are cntitled 1o as lony as the FWS g
decision was bazed on consideration of the relevant factors, and the 'WS articulated 2 rationg)
comnection between the facts found aad its decision. Marsh v. Oregon Natural Resources
Counell, 490'U.8.360, 377 (1989); Baltimore Gas & Eloctric Co. v. Natural Resonyees Defense
Coungil, Ing., 462 U.S. 87, 105 (1983); LaFlamme v, FERC, 852 F.2d 389, 399 (9™ Cir. 1988),
Pyramid Lake Paiute Tribe v, United States Dept, of Navy, 898 F.2d 1410, 1413 (9" Cir. 1090).

Furthermare, Defendants agsert that the Army did not violute its substantive obligation under
§ 7(a)(2) 1o ensure that its actions at Fort Huachuca are not hikely to jeopardize the continsed
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existencs of the water umbel and flyeatcher or to adversely modify flycatcher critical habitat, _
The Ammy may 1ely on the FWS’s Final BO to satisfy this substantive obligation 25 long as its ‘ !
reliance on the Final BO is not arbitrury, capricions, an abuse of discretion, or otherwise not in E
accordance with law.” Stop H-3 Agsociation v, Dole, 740 F.2d 1442, 1459 (9" Cit. 1984), cedt,
denied, 471 11,5, 1108 (1985); Aluminum Company of America v. Bonneville Power Assoe.
175 F.3d 1156, 1160 (9™ Cir. 1999), cort, depied, Columbia Falls Aluminuym Comp. v.
Bonneville Power Adminjstration, 528 U.S. 1138 (2000); Pyiamid E.ake Panute Tribe , 398 F.
2d pr 1415,
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B. aintiffe” Motion for Summa ant
Plaintiffs write, “The Upper San Pedro River and its surrpunding habitat constitute a
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blological treasure chest, housing an astonishing number of mammals and reptiles, upland
grasses, and native trees and shrubs, The river is the last undammed, free-flowing river in the
southwest and, for the most part, flows year-round. Beeause i has not yet been dewastered, the
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San Prdro supports one of the few remaining riparian forests in the region, as well as 8 growing
nimnber of threatened and endangered species, including the Scuthwest willow flyeatcher, a neo-

ropical songbird, and the Huachuca water umbel, a semi-gquatic plant.””
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This Coutt has considered the impact of growth related 10 Fort Huachucs on the San
Pedro River once before, under the National Enviranmental Palicy Act (NEPA). In 1993, this
Courtnoted that “Ti]t is hard to imagine anything rmerc obvious than the impactof Sicrra Vista’s
continued growth on the nessby San Pedro River and the federally protected and managecd
Riparian Avea and species there,” Southwest Center for Biglogical Diversity v, Perry, C1V 94-
598 TUC ACM (Order filed Augnst 30, 1995 at 21,}) The Court concluded that “[¢]recping
development and anrestrained draining of the aguifer tepresents a reaj threat 1o the Riparian
Arca" and that “{tJhe Army muost nottum a blind aye fo this problem or to the fact that it its
actions may tend 10 exacerbate it."™ {1d, at 21-22.)
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Recognizing the significunt threat posed by development and urcontrolled groundwater
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pumping and Fort Huachuca’s responsibility for that throat, the Army entered into consultation
with the FWS as required bry § 7 of the ESA, 16 U.8.C. § 1536(2)(2). The FWS issued the Finai
BO on Septamber 27, 1999, coneluding that the Army’s operations do not cause jeopardy to
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N

gitber the willow flycatcher or water umbe] or cause adverse modification of their critical
hebitat on the San Pedro. (Adminisirative Record (Admin. Ree.), Exhibit (Ex.) 2: Fimal BO.)
Under § 7, the Army mnst consult with the FWS ot any progpactive agency action where
implementation “will likely affect” an endsngered species. 16 U.S.8. § 1536(a)(3); 50 C.F.R.
§ 402.14(a).  Following consultation, the FWS must issue a BO, setting forth detailed
conclusions about how the action affects endangered spocies and critical habitat. If the FWS
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finds that the action will jeopardize a species or adversely modify critical habitat in violation
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of § 7, the FWS must suggest “ressonable and prudent alternatives {RPA) that, themselves, will
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—

not cause jeopardy to the species or adverse modification of critical habitat. 16 U.S.C. §
1536(b)Y4XA).

The FWS’s decigion to issue 8 *no jeopardy” Final BO was based o un ugrecment, the
Memorandum of Agreement (MOA), entered into by the Army and the FWS afier the Draft BO
included a mumber of RPAs to address a finding of “jeopardy,” The Army negotiated the MOA
with the FWS as & way to amend the agency action to avoid & jeopardy finding und to avoid
imposition of mandatory RPAs. The MOA replaced the RPASs inthe Draft BO aa the means for
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mitigating the impacts to the water umbel and the willow flycatcher, and provided the basis fox
the FWS's finding of “no jeopardy.”

Hero, the FWS's “no jeopardy” Final BQ hinged on two things: 1) the MOA betwson the
FWS and the Army, which ontlined mitigation measures to protect the water tmbel and willows t
flycatsher and 2) an Effluent Recharge Project in Sierra Vista designed to delay the impacts of
deficit groundwater pumping. '

Plaintiffs chellenge the ability of these measures fo protect the water umbel and willow
flycatcher. Plaintiffs assert that the Final BO is flawed becavse it does not require any specific,
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enforceable measures to control creeping development or unrestrained proundwater pumping
resulting directly or indirectly from Fort Huachuca’s actions, As a resuit, it does not protect thes
San Pedro or its riparian-dependent species. Although the Army promises that in three years

—
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it will come up with a plan to address the groundwater deficit, in the meantime Army

—
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operations, which clearly have growth-inducing effucts, are permitted to continue virtnally
uynchanged. Specifically, Plaintiffs challenge the Final BO as follows;

First, its mitigation mEasures to avoid jeopardy are vague, entirely voluntary, and, even
if implemented, do not come close to balancing the groundwaler deficit and proteeting the San
Pedro River;

Second, it covers a 10-year petiod, which makes it arbitrarily and unlawfully restrictod
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in scope;
Third, the effectiveness of one of the most important mitigadion measnres, the Sierra
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Vigta Water Recharge Facility, is subject to substantial uncertainty; and
Fourth, there is no rational connection between the FWS's analysis of growth and ils
conchision that the Fort’s operations will not jeopardize or cause adverse modification to

B B =

endangered species.

Fifih, the Army’'s rliance on the FWS's “no jeopardy” analysis was arbitrary and
capristous and vielated its duty under § 7 of the ESA to avoid jeopardy to the willow {lycatcher
and water umbel, and adverse modification of the critical habitat of the willow flycatcher.
Section 7 of the ESA contains both procedural and substantive requirements which arc intended
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to “insure that any action authorized, funded, or carried out by [en] agency (hereinafier . . . i
reftrred to as an “agency action”) i not likely to jeopardize the sontinued ¢xistence” of a listei
species or remlt in “destruction or adverse modification of {designated critical habitat].” 16
U.B.C. § 1536{a)(2). An agency action “jeopardizes the continued existencc” of 8 threatencd
or endangered species when it “reasonably would be expected, directly or indirectly, to reduce
appreciably the likelihood of both the survival aud recovery of & Visted species m the wild by
reducing the reproduction, numbers or distribution of that species.” 50 C.F.R, § 402.02.

Destruction or adverse modificalion of entical habitat is defined as a “direct or indirect

LR - R B - T F R L I S

alteration that eppreciably ditninishes the value of critical habitat for both the survival and |
recovery of a listed species.” Id.
The BSA makes no specific provision for judicial revicw of final agency actions,
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therefore, the scope of review of actions taken under the ESA mrc govemed by the

-
B

Administrative Procedures Act (APA). The BO rcpresents a “final agency action™ that is
subject to review under the Administrative Procedures Act (APA), 5U.S.C. § 702; Bennctt v,
Spear, 520 U.S. 154, 177-78 (1997). Under the APA, the Court is charged with vonducting a
thorough, probing, in-depthreview™ of the entire record to determine “whether the decision wes
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based on a consideration of the relevant factors and whether there has been a cleur error of

judgment.” Citizens to Preserve Qverton Park v. Volpe, 401 US. 402, 415-16 (1971).
An agency deciston i3 arbitrary and capriclous if “the agency has . . . entirely failed to

L
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consider an important aspeet of the problem.” Lake oat Ass’n v, Nationa

Patk Service, 138 F.3d 759, 763 (8® Cir. 1998) {quoting Dioxin/Qreannchlorine Center v,
Clatke, 57 F.3d 1517, 1525 (9" Cir.1995)). Altematively, an agency decision may be
averturned if there is no mtional connection between the facts found and the choice made.

Pyrarnid Lake Paiute Tribe, 898 K. 2d at 1414.
The Court may not make up for deficiensies in the Final BO; nor may it supply a

“reasencd basis for the agency’s action that the agency itself has not given.” Motor Vehicle
Mifis. Ass'n. v, State Pagm Mutual e 463 11.8. 2%, 43 (1983). “An administrative decision

involving the ESA will be set aside if the agency action war arbitrary, capricious, an abuse of

B3R RESER
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discretion, ar otherwise not in accordance with law aor if the action is found to be withous .

observance of the procedure required by law.” Tinogui-Chalola Council of Kitanenmk and
Yowlumne Tejon Indjans v, United States Department of Energy, 232 F.3d 1300, 1305 (9" Cir.

2000 (citi " ense Council v, Houston, 146 F.3d 1118, 1125 (9th

Cir.1998), cert. denied sub nom. Lower Tule River hrigation Dist. v, Natural Resources
Defense Couneil, 526 U.S. 1111 (1999).

C. D * Motiog for m ment Regardi gintiffs’ APA Challens

Defendants, the Army, consultad with the FWS to determine the effucts of Fort

o m M O owh B M B

Huachuca's ongoing and fiture operstions on endangered species and eritica) habitat, Fort
Huachuca is lIocated pear Sierra Viste at the base of the Huachuca Mountains in Southem
Arizona. The endangered and threatened sﬁecies and critical habitat are in the Upper San Pedro
River Basin and depend on the San Pedro River.

The Army performed a Biological Assessment (BA), which found that ongoing and

Ll el = T
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! programmed future military operations and activities of Fort Huachuca over the next ten years
“may affect, but wers not likely to adversely affect” the following species: Huachuca water
umbel (off-post); Canelo Hills ladies’ tresses; Suuthwwtcrin willow flycateher; loach minnow;
and spikedace, (Admin. Rec. Ex. 3: BA st 6-1)' The FWS concurred in the “not likely to
adversely affect” findings for the tresses, spikedace, and loach minnow, but disagreed with this
deserrmination for the watee nmbel (off-post) and the flycutcher. Accardingly, the FWS drafied
a BQ, which found that the operations of the Fort were not likely to adversaly aftect the
endangered specics in the area, except for the water umbel and flyeatchur, and were not likely
to adversely modify critical habitat, except for the flycatcher habitat, The Draft BO was sent
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“The BA also conciuded that the Fort’s operations were “likely to adversely affect” the water
umbel (on-post); Blumer’s dock, which was proposed as an encangered gpecies’ ai the time;
Peregrine falcon, which was listed as endangered at the time; Mexican spotted owl; lesser long-
nosed bat, and the Sonora tiger salamander. The Army concurred. (Admun. Ree. Bx. 3:
Biological Assessment at 6-1.)

b
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|
1 | tothe Army in 1998, and it includt.ld reasonable and prudent aliematives (RPAs) for the Ammy’s
proposed actian to protect these tru specics and the flycatcher's habitat.
Aferreceiving the Draft BO, the Army claims that it modified its proposed action so that
it weuld pot result in jeopardy t ! the water wmbel and flycatcher, nor adversely modify the _
flyeatcher’s critioal habitat, Acco'rding to the Defendants, the RPAs contained in the Draft BQ . ‘ .
required the Army to address the entire region’s water daficit problem, not just water deficits o
ceused by Fort Huachucy, Accorc&ing.to the Defendants, the Army did not have the resources
nor the authority to perform the RPAs, which would mitigate the groundwater deficit for the

O - oh v B W k2

q entire region, so it proposed a nuﬂiaboraﬂve approach to the problem. The Defendants submit |
10 § that modifications had to be made|to the Draft BO becsuse the RPAs included provisions that
11 (| the Azmy neither had funding nog anthority to pecform. The consultation regulations require
12 RPAs to be both economically feasible and within the action agency’s authority. 50 C.ER, §
13 || 402.02.

The Army modified its meuscd action to inchude a provision that it would join with
other responsible entities in the reg'fion in a collaborative elfort to balance groundwater deficits,
The FWS considered this “pnew” pﬁoposed action and {ssued its Final BO, with a “no jeopardy™
decision. The Army’s conuniu}wm to collaborate with others in the region to reduce

14
15
16
17
18
19
20

groundwater puraping is nmmarialiized in severzl documents, which have been incorporated as
part of the Final BQ, as follows: f) Appendix (App.) 1: the MOA; 2} App. A: Amy Water
Resources Management Plan (AWII{MP),andB)Appendix B: Army Reqguirements from Current
Formal Consuitation (ARCFC). |

The MOA provides that ’¢111:l Army will develop a water resource management plan for
the Fort, as provided for in App.| A, the AWRMP; the Army will participate in a regional
planning erganization, the Upper|San Pedro Partuership (USPP) and its development of a
regional water resource managﬂm?nt plan (RWRMEF), 2nd the Aemy will submit its AWRMP

21
22
23
24
25
%6
27

for incorporation into the RWRMP.
On September 27, 1999, the FWS issaed the Final BQ, which covers “all ongoing and
planned militery operations and activitics at and nearby Fort Huachuea far ten years from the

28
-7-
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date of the Final BO.” (Defendanis’ Crossmotion at 6.) The standurd for challenging the
FWS's Final BO is narrow; “the court is not empowered to substitute its judgment for thet of

|
the agency.” Citizegs to Preserve Qverton Park, 401 U.S. at 416. It does not matter whether
|

or not this Court would have decijded the issue differently; instead, the Court only determines

—

whether the decision was based o:h consideration of the velevant factors and whether there is a
clear error of judgment” 1d.; _s__c_gja_lsg Marsh, 490 U.S. at ¥77; Baltimore Gas & Flegiric Co.,
462 U.8. at 105; La Flamme, 85212 F.2d at 359. The relevant inquiry is whether or not there is
a rational relationship between the relovent factors und the agency’s declsion, Pymamid Lake
Paiute Tribe, 898 F.2d at 1413, _
The Defendants explain that the consultution pracess is designed (o provide back and
forth negotiations between the act:ion agency and the FWS so ihat the action agency may refine
its project to ensure that jeOpardy.docs uot ocour. See e.g, Lone Rock Timber v. Department
of Interior, 842 T, Supp. 433, 440 u:)r 1994} (the purpose of consultation is to allow the ageney
ta uhlw: the expertise of the FWS in assesging the impact of the proposed project and the
feasnhﬂltyof adnptmgreasonable a]tcmatves) Correspondingly, the FWS may alter its analyzis
and proposed mitlgatmn mcasures a5 the consultation process proceeds. Defendants argue that
the Final BO is fully supported l!:y the record and takes into consideration all (he relevant
factors, and that, therefore, it is irrelevant that the Draft BO found there would be an sdverse
affect on the water umbel and ﬂy{:atchcr, and on the flycatcher habitat.
- The Draft BO is, huwcvenf, relevant to analyze the Defendants® argument that it was
necessary 1o revise the Dmuft BEO, specifically the RPAs, to cnable the Army to work
collaboratively with other water users in the region to resolve water deficits in the San Pedro

o & ~J B v A W RN
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River Basin. ‘
The first paragraph of thciRPAs, asserts that they are “alternative actions, identified

® 8

dunng formal consultation, that .(l) can be unplemented in 2 manner consistent with the

&

mtcnded purpose of the action, (2) can be implemented congistent with the scope of the action
agency's legal authority and. junsd;cu:m, (3) are economically and technologically feesible, ang
(4) would, the Service believes, avinid the: likelihood of jeopardizing the continued existence of

& 39 B
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listed species or resuiting in th%-. destruction or adverse modification of critical habitat.™
(Admin, Rec. Ex. 32: Draft RO a:t 116.) If Defendents are correct, this sssertion is false.

‘The Draft BO segregated tﬁe RPAs into four primary tasks, which required the Army to
prepare and intplement, within thr%ee years, a water and habitat managernent plan to address the:
deficit in the water budget and ii‘.hmats to the San Pedro River. The plan objectives were
- twefold: 1) to balance water use w:ﬂh recharge at Fort Huachuey, and 2) to provide technissl and
financial assistance to other watcr users in a regianal effort to conserve water or enhance
recherge on and off post, so that w;hen taken together, the mensurcs identified in the plan would
negate on-pust and off-post intertlated/ interdependent end cumnulative effscts. (Admin. Rec.
Ex. 32: D=t BO 2t 116.)
1 The RPAs required implementation of the plan to be timely to prevent further significant

w o < th A W N e

—
o

depletion of flows in the San Pedro River and adverse effects to the waler umbel, willow
12 | 9P !

13 h flycetcher, and critical habitat. Thé details of the plan were to depend upon att vvajuation of the
technica) and economic feasibilityjof management options and the willingness of pariners, such

14
15 || &5 the City of Sierra Vista and Cochise County, to work with the Fort and the FWS to develop
6 H 2 solution for protecting the San Ii‘edm River. (Admin. Ree. Ex. 32: Draft BO at 116))
1  The four tasks were as fou;ows:
ﬂg # ] addressed the first objective of balancing on-base water use with
18 arge, and required the plan to jnclude a schedule for implemontation, a5 sgon
TEE, ] :

as possible, of measures that would resuit in groundwater withdrawals fess than

19 or equal to recharge on Foit Huachuca.
: The mgchanisms to achicye the plan objectives were at the diseretion of the
20 Army, but it was required to constder the followmg measures: a) improvements
to the irrigations conservation plan to save un 2dditional 200 acre-feet of water
21 p ; b) watershed improvement plan for the East Range; c) (o study and

[+ 8
ent recommendations to increase groundwaier recharge by 1,000 acre-fest
22 ]::gi{ear; dg reuse or recharge all eﬁlucn%enqmged on Fortta rg;uit in & savings
of at least 460 acre-fect P:ﬂgcag; ¢) elirminate jrrigation at the Fort's polf course;
1

2 I))balting all commeriia ndustrial uses of Garden Canyon spring water, an
a4 £) ather water consevation or enhaticed recharge measurss. :
# | addressed the se%:und objective of balancing regional water use and
25 mvojved finaucial snd/or technical assistence to local governments for projects
1o offsct offects of interrelajed/interdependent activities on and off post, such as:
26 a)a surface flow recharge project in Sierra Vista; b) retiring available agriculiural
lands; ¢) measures to improve watershed conditions; d) diverting fiows of the San
27 Pedro River into the St. David ditch to obiain a net gain in base-flow; ¢} waleg
conservation programs; f} developing a buffer ncar the river to prevent new water
28 extractions; g) treating etfluent from Sicoa Vista wastowater trzatment plant to
! 9.
|
|
]
|
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raduce pumping of groundwater; h) pumping water from outside the flood-plain
and dumping it imio the river to susiain flows during the dry seasen; 1) fundin

operation and maintenance of Sierra Vista’s sffluent recharge project after 2020,
and j) other measures proposed by USPP. In the event the Army lacked authority
to imnplement one o more of these altematives, it was tequited to transfer funds
to the FWS or 2 third pasty, which could perform the t -

Task #2 m?uired the Arufay to take specific measures to address threats to the
wiater wnbel on Fort Huacl‘_maa, .

jlfaskﬁ 3 ired the Armly to assist others in the regjon, such as the BLM, the
Cora ations) Forestjand private land cwners, in managing water umbel
habitat potentially affected by the Atmy's proposed actions.  Assistance was fo
be in the form of funding snd/or technical assistance in the amount of $500,000
over the next ten years, |

Tesk # 4 required the Amly to moniter the endangered species and monitor and
report prnr;rqeaslresulw of implementation of the ﬁPAs. P

{Admirt, Reo. BEx. 32: Deaft BO nt: 116-121.)

InTask#1,the FWS racog{uzed that a long-term sustainuble solution required all water
nsers in the region to participate inia “well coordipated, comprehensive basin-wide plan . . . Fort
Huachuca cannot solve the pmbicm alone, but must be the leader in the coordination of a
comprehensive golution.” (Adm!in. Rec. Ex. 32! Dmft BO at 119} Task # 3 called f‘ox;
collaboration between the Anny Eand others, and Task # | noted, “Implementation of some
measres is contingent wpon wil:ling participation. of management parmers, such as local
govemments.” (Admin. Re. Ex. 32: Draft BO at 118.) Task #1 required the Fort to work with
other water users, incivding prmiriding financial and technical support to cfforts offsetting
interrelated, interdependent, and cunmulative effects on the water umbel and willow flyestoher.
(Admin, Rec, Bx. 32; Draft BOatf118) Under the pléin langusge of the Drafl BO, the Ammy
was not requited to shxgle-ha:jzdcdly remedy the groundwater deficit for the eniire
subwatershed.? :

The Final BO mirrors the RPAS contained in the Draft BO. App. 1, the MOA to the
Final BO, like Task # 1 of the RPjﬂ.s, requires that within three years, the Army must prepare
“a plan for the Army, the AWRMP) to idamify potential water conservation, effluent reuse and
recharge projects. (Admin. Rec. Bix 32: Draft BO at 117-119; Ex. 2: Final BO, App. 1, MOA

Been, 3.
- -
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at 4.) App. 1, the MOA to the Final BO, like Task # 1 of the RPAs, requires the Army ta
parnmpme in the USPP to develop a regional water resource management plan, the AWRMEP, i
(Admin. Rec, Bx. 2: Finel BO, App.1, MOA at4.) App. 1, the MOA. 10 the Final BO, like Task !
# 1 of the RPAs, requires the Army to submit the AWRMP to the TJSPP for adoption into the
regional plan. (Admin. Rec, Ex. 2: Final BO, App. 1, MOA 2t 2))

Projects similar to those listed in Task # 1 of the RPAs are included in App. A, the !
AWRMP, az conservation, recharge and effluent reuse projects. {Admin. Rec. Ex. 2: Final BO, |
App. A, AWRMP.) Task #4 of the RPAs and the MOA require the Atmy to participate in and :
suppert surveys, censnses, and population monitoring of endangered and threatened species, and j
oritical habitste, and conduct research. (Admin. Ree. Ex. 2: Final BO, App. 1, MOA 2t 4; App, "
A, AWRMP atI(c), VI1.) Tasgk# 1 and the MOA authorize the transfer of funds to support the
Army’s collaborative afforts off-base. The Draft BO, tasks # 2 and # 3 were included in their
entireties in the Final BO, App. B, the ARCFC, exoept that Appendix B omits a $500,000
appropriation found in Task #3. (Admin. Rec. Ex. 2: Final BO, App. B, ARCFC at 1-2,)

. The similarity between the provisions in the Draft BQ and the Final BO, belie the
Defendants” assertion that the Draft BO had to be modified because of a Jack of authonity to

WO w3 On W B W b e
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participate, implement, or fund the RPAs. Defendants offer no evidenoe regarding their
assertions nor explain why the Army bss funding authority under the MOA, but not the RPAs,

—t
oo -

nor do they explain why the Army may participate in 2 regional collaborative effort under the
MOA, but may not take the leadership role assigned it pursuant to the RPAs. It seems more
likely that the modifications in the Draft BO were, as Plaintiffs assert, to sidestep speciﬁc
substantive requirements contained in the RPAS that are missing from the Final BO,

For example, Task # 1 in the RPAs reguired the Anmy to prepare a plan (or AWRMP)

S E R EC

to balance on-base water use with rocharge and required the plan to inchide & sohedule for

b
'

implementation, as soon a8 possible, of measures that would result in groundwater withdrawals

o

less than or equat to recharpe on Fort Hoachuca. Task # 1 included a list of measures the Amy

i v
-]

had o comsider in its quest to balance water use, as follows: “improvernent fo the irrigation

3
~)

congervation plat to save an additional 200 sore-foet of water per year;” “complete studies and

[ =]
oy
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implement recommendations to increase groundwater recharge by 1,000 acre-feot per year,™
 “reuse or recharge all effluent penerated on the Fert, resuiting in a savings of at icas¢ 460 acren

feet per year;” “eliminate irrigation at Fort Huachuca’s golf course;” ““halt all comimercial and

industrial uses of Garden Canyon spritig water;” “provids financial and/or technical assistance
to Sierra Vista to implement as soon as possible a surface flow recharge projeet that would:
capture and provide foruse or recharge up to 6,100 acre-fost of water per year;" “fund operation

and maintenance of Sierra Vista’s effluent racharge project,” and “provide financial and or

technical asatstance to ofher water users in developing and implementing varicus other remedies

1o the regional problem.” (Admin. Rec, Ex. 32: Drafi BO 2t 118.)

Plaintiffs assert that “[i]n contrast to the specific neture of the FWS’s proposed RPA’s,
the final mitigation measures in the MOA related to groundwater protection are vague, lacgely
voluntary, and dependent on available funding.™ (Admin Rec. Ex. 2: Final BO, App. 1, MOA,)
Defendants respond that the draft praposel is not relevant to the Court's evaluation of the Final

¥There are more similarities than differences between the twa biological opimions. Both the
Drafiend Final BO included detailed breakdowns of the interrelated and intordependent effects
on the water umbe] and willow flycatcher attributable to Fort Hoachuca, Seee.g., {Admin. Rec.
Ex, 32: Draft BO at 108-110) (appreximately 82 % of gtoundwater purmping is attributable to
direct, indirect, and interrelated/ interdependent effects afFort Huachuea); (Admin. Ree, Ex, 32:
Final BO at 114-117) (approximately 34-62 % of groundwater pumping is attributable to direct,
indirect, and interrelated/interdependent vffects of Fort Huachuca).

Both the Draft and Final BO included the same assessment regarding the cumulative
effects of groundwater pumping. They estimated that the popttlation and employment at Fort
Huachuor was expected to remain fairly constant, but the population in the Siemra Vista
subwatershed ts expected to increase from the 1990 estimate of 51,400 40 73,900 in 2030.
(Admin. Rec, Bx. 2: Final BO &t 111, 118.) “Because the Fort is not expected 10 grow, this
increase cannot be attributed to the Fort; although it is not possible ta prediot how growth in the
h sabwatershed might be affected if the Fart was not present.” Both, conchuded that growth in
the area has achieved momentum that is separate from any influcnce Fort [Tuachuca might have,
{(Admin, Rec, Ex. 32: Draft BOat £11, 118-119.)

In both opinions, the FWS recognized there was a regional problem whioh was best
resolved through collaboration end did not require the Army lo remedy the groundwater defleit
for the entire subwatershed.

-12-
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[ Ex. 2: Final BO, App. 1, MOA at 5(cX1), pg 4.) While the Army must implement some or all
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BO. In the Ninth Circuit, a Final BO that is lees protective than the Draft BO does not violate
the BESA. Southwest Center for Biological Diversity v. Burcau of Reclomation, 143 F.3d 515,
523 (8™ Cir. 1998). The Seorstary is not required to pick the first reasonable altetnative
formulated in the RPAs, nor is the Sceretary even required to pick the bestalternative, Id, “The
agoocy decision need not be ideal . , . so long as the agency gave at least minimal consideration
to the relevant facts contained irn the record.” 1d, (giting Center for Maripe Conservation v,
Brown, 917 F. Supp. 1128, 1143 (S.D. Tex. 1996)). The relevant inquiry is whether the “no
jeopardy" finding in the Final BO is supported by the record.

The Final BQ requires the Army to develop and implement g plan, the AWRMEP, to
profect and maintain populations of listed species and habitats and rac;nires the Army to
participate with others in the development of 2 Regional Water Resources Plan, the RWRMP,
to maintaie bascflows in the upper San Pedro River sufficient to sustain pratected species and
habitats. (Admin. Rec. Ex. 2: Final BO at 122, 123; App. A, AWRMP at 1,) Under the Final
BO, itis the regional plan, not the Fort’s three yearplan, that results in balancing water defieits.

The Final BO gives the Armty three years to prepare the AWRMP, identilying potentin}
water conservation and effluent rouse and recharge projests for implementation. {Admim. Rec.

of the proposed projests found in App. A, the AWRMP, {Admin. Rec. Ex. 2: Final BO, App.
1, MOA at 5(c){11), pgs. 4-5), the projects listed in App. A laik specifications to quantify the:
remedial value of each project. The Army must actively participate in the USPP, and its
development of a regional plan, RWRMP, for the subwatershed, including providing funding,
technical assistence, and other support sz nceded for the USPP to complete and begin
immplementation of the RWRMP within three years. (Admin. Rec. Ex. 2: Final BO, App. A,
AWRMP at IV Final BO, App. 1, MOA at 5(c)(8}, pg. 4% 139, (Admin Ree. Ex. 2: Final
BO, App. A, AWRMP at VTI) (the Army must continue supporting hydrological research in the
subwatershed), (Admin Reo, Ex. 2: Final BO, App. A, AWRMP at I(C)) (and develop a
monitoring program). The Amuy must conduct, assist, and/ar support surveys, censusos, and

-13-
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population monitoring of endangered and theeatened species, and ctitical habitat. (Admin. Rec,
Ex. 2; Final BO, App. 1, MOA at 5(c)(d)-(6), pg. 4.)

The FWS must annuaily review the AWRMP. (Admrin, Rec. Ex. 2: Final BO, App. 1,
MOA at 5(b)(2), pg- 3.) The Amy must prepare a written snmual report for the FWS,
documenting the progress and results of propased projects. (Admin. Rec. Ex. 2: Final BO, App.
A, AWRMP st I{)) Every year, within two months of Fort Huachuca receiving its anoual
enviromnental operating budget, the MOA requires the Army and the FWS mustjointly develop
an annuel work plan to identify actions for implementation. (Admin. Rec. Ex. 2: Final BO,
App. 1, MOA st 5(a)(9), pe. 3

The Final BO incorporated these requiresnents as mitigating factors to its proposed
action, and the FWS issued its decision of “no jeopardy™ for the following reasons: the Forthad
committed to developing an Anny Water Resources Management Plan (AWRMP) and to
participating in the development of 2 Regional Water Resourcees Management Plan (RWRMP)
with ather water users in the subwatershed, ( Admin. Rec, at Ex. 2: Final BO at 122-123), and
because of an ¢ffluent recharge project being developed in Sierra Vista, which was expected to
delay the effects of groundwater pumping for perhaps es long as 20 years, (Admin. Rec. at Ex.
2: Final RO at 122-123).

The FWS explained that although the Sierra Vista effluent recharge project will not
alleviate the Jong-term threat to water umbe] habitat on the San Pedro River, it is expected to
provide time to develop and implement plans to address those long-term threats before further
impacts to the water utnbel or its oritical habitat cccur.” (Admin. Rec. Ex. 2: Final BO at 123.)
The Final BO concluded, as follows:

The Service's findings that the proposcd action is not likely to jeopardize the

o of et Babstot s baged emiroly on The paecestfi) S04 promp

implemenzation of the Siemra Vista effluent recharge project to aveid near-term

fmipacts, the Fort's comnitmeint to develop and implement water resources

Ela:nning to protect in the long-term the water umbel and its habitat on the San
edro River, and the Fort's %roglnsed mitigation measnres 1o protect the epecies
gnd 1ts haobitat on-post. ese plang and miligation measurcs are not
implemented on .sclggiul.c_ or do not reduce or elininate adverse effccts as
predicted herein, then reiniBation of consuliation is warranted and the Service
would need to resvatuate its conclugion,

14
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{Admin. Rec. Ex, 2: Final BO at 123) {citing 50 C,F.R. § 402.16 (b and c).)
The development and implementation of the AWRMP and the RWRMTP, and the Sierra

Viste effiuent recharge project, were eritical to the “no jeopardy™ finding, us follows:

Takep together, they provide a framework for Fort Huachuca to work with other
agencies, the City of Sierra Vists, and others to Slmtoct water umbel populations
and critical habitmt. The Service believes the Fort will be successful in
dcvelo%ﬁ% with others in the basin water management plans within three years r
that, when implemented, would protect water umbel poegulatiuns and critical :
habitat. If the efflvent recharge project works as aoticipated herein, effects to the :
tiver from groundwater pumping should be delayed long enough to devise and

implement these plans beforc the water umbel or its critical habitat are
gighificantly affected.
g})dneg;. Reo, Ex. 2; Final BO at 123); ls0 (Admin. Rec. Ex. 2: Final BO at 122) {the Final

tablished that cven with the successtil implemetiation of all the fmposcd mitigation
measlifes, even under optimistic conditions, water nse in the aquifer will exceed supply and
resull in continnin growth in the glready very large cone of depression under Fort Huachuca
and Sierra Vista); (Admin, Rec. Ex. 2: Final BO at 122) (while the recharge projoot, 5f it is
vonsiructed and operated as expected, may ineulate the river from the effects of groundwater
pumnping for perhaps as lcmg us 20 ¥eam, ultimately, as long as the water budget is in defleit
water umbel populations and critica) habitat are threatened).

To avoid a substantive 'violaﬁon of the prohibition against jeopardy, the agency must
Jevelop mitigntion measurcs - cither as part of the proposed project or as RI*As in the biological
opinion. 16 ULS.C. § 1536{3)(2). Mitigation measures must be reasonably spesific, certain to
oeeur, and capable of implementstion; they must be subject 1o deadlings or otherwise-
enforceable obligations; and most important, they musi address the threats to the species in a
way that satisfies the jeopardy and adverse modification standards, Sierra Club v. Marsh, 816
F.2d 1376 (9" Cixr. 1987). The question before this Court is whether of not the Final BO meetg

these criteria,

D. ig: inal BO is Arbitra icioug, and not in Accordance wi W
The Final BO does pot require the Atmy to balance its watcr use op base or in the
subwatershed, (Admin, Rec. Ex 2 Final Bﬁ, App. 1., MOA,) [t ragnires the Army to develop
and implement a plan, the AWRME, to protect and inaintain populations of listed species and
habitats; {t is the Regional Water Resources Plan, the RWRMP, that is designed to maintain the
baseflows in the upper San Pedro River sofficiznt to sugtain the proltcc‘lcd specics and habitats,

{Admin, Rec, Ex. 2: Final BO at 122, 123; App. A: AWRMP at 1.) The Army is ouly required

-15-
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h to participate in the USFF, an organizational partnership, mimed at identifying a regional
golution to the water deficit problems of the San Pedro River Basin., Under the Final BO, the
Armaymust support the UISPP in the developmenmt and sdoption of a regional water manggement
pia.n. the RWRMP, within three y;c-u's. The Army has no suthonty, however, over the
ionplementation of this mitigation mezasure, The Court notes that this was Defendants objection
to the RPAs inclided in the Draft BO,

'There are no requirements in the Final BO to reduce reliance on groundwater pumping
by any particular amount or to achicve any measurable goals with respect to water techarge,
(Admin. Rec, Ex. 2: Final BO, App. A: MOA)} There is no date certsin implementation
requirement. The MOA includes a laundry list of possible mitigation measures relatod fo water
conservation and recharge that the Army may implement, id., but it does aot establish which

respective praojects. Without such specificity, the mitigation measurea in the Final BO are
merely suggestions. In combination with the provision to balance groundwater pumping
through the RWRMP, the Final BO enablcs the Army to sidestep any direct responsibility for

addregsing deficit groundwater pumping,
The following comments made during the consultation process by the FWS staff ara
reflecive of why there is no faclual basis to support the FWS's decision of "no jeopardy:”

“It doesn't even come close” to miﬁgaﬁnathp jeopardy/adverse modificalion
decision because the “only somewhat gubsiantive commitment by the Fort is to
raduce net water use by 600 acre feet; however, tl_le{dcn‘t say for sure how this
will be done and implementation is ‘subject to available funding,”™ (Admin, Rec.
Ex. 37: Rorabaugh to Harlow and Gatz email, 4/16/39).

*The mengures listed in Appendix A (which would make up the AWRMP if we
o with what is currently on'the table, as you sugges? would save ubout 600 acre-
et per year. The Fort's net use is properly about 1,900 acre feet por year, So,
unless additiona] measures arg oped the Fort would not be mifigating ‘their
own impact on the subwatershed’s water resaurces’ and of course this does not -
begin to address aff—gost giing attributable to Fort Huachuea,” {Admiin, Ree.
Ex, 6; email fi. Rora mggg essil, 11/15/99.)

The Defendants admit that even if all of the mitigation measures included in the Final
BO, are taken together and under the best case scenzrio, water use in the aquifer wilt exceed
supply and result in continving growth in the already very large cone of depression under Fort

P 16-

projects have to be undertaken, when, por whai the conservation objectives aro for the
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Huachuea and Siena Vista, until grovndwater pumnping is balanced in the region. (Adrin. Rec.
Ex 2: Finzl BO at 122.) Plaintiffs give numerous sxamples, supperted by the record, of the
Final BO's inabijlity to mitigate the water deficit problems resulting from and related t:; the
Army's proposed operations. See (Admin. Rec. Ex. 2: Final BQ at 185-109, 121-124) {even
in the best cese scenario, the mitigation measures will not elimiuaie even the current 700G acre-
foet prosmdwater deficit, much less the 13,000 acre-feet deficit fhat ie expected to exist by
2030).°

The whole premise of the “no jeopardy” ruling, which is that within throe years the Army
and other interested parties will come up with a Jong-term plan to remedy the proundwater
deficit problem, is an admission that what is currently on the table a¢ far as mitigation measures
is inadequate to support the FWS's "no jeopardy" decision. The FWS iz looking to the plans,.
the AWRMP and the RWRMP, to be prepared within three years, to identify the necessary

mitigation measures, which will prevent adverse impact to the water wmbel and willow

i

v @ -3 N WU P W R e
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flycateher. These measures, however, have to be identified and included in the Final BO, either

—
F-

as RPAs or incorporated into the Army’s proposed action, to support a “no jeopardy” decision,

—
h

Without these measures, there is no factual basis and no rational basis for the opinion.
The Army may not delay identifying the measures necessary to mitigate the effeste olits
ten-yoar plan based on the monitoring provisions in the Final BO tor on the short-term benefits

—~ i e
[-- IS S # Y

of the Sietra Vista recharge project

-
o

The Final BQ's menitoting requirements do not measure the sucoess or failure of the on-

2

base and/or reglonal mitigation measures 1o reuce the groundwater deficit. It only requires

)
Y-t

1

I\

*The Army proposes mitigation measures for saving 600 acre-feot of water per year and if
the Sierrg Vista Water Recharge project is successfully implemented, the deficitreductions may
be about 2,000-3,800 acre-feet per year, which falls far short of balancing cven the existing
7000 acre-feet annual deficit. See (Admin. Rec. Ex 2: BO at 105-107, 122) (At the best, sthkse
measures could cut the current deficit by about 56 percent, but balancing withdrawals/outflow
with recharge/inflow wonld require implementation of additional measures). “Without &
balancing of the water budget, the cone of depression will continue to grow and continue 1o
posc & long-term threat to flows in the San Pedro River.” (Admin. Rec. Ex. 2! Final BO a1 107.)

[ T ¥ S - B - R S ]
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-17-

18 FMC001145



: 6235083 EarthJustice C U edd
B A PR 4-12- 2 5 LUTU7 5 LS, District Courto 5036238083 ; #19

— -

-

the Army to develop “a monitoring program deaigncd to assass progress,” (P8’ SOF at Ex. 2:
MOA, App. A at 1), and requires on annual review of the AWRMP, as 10 which projects have
been implemented the past ycar and which &sre to be implemented in the coming year.
Especially since the Final BO and the AWRMP fail to quantify the remedial value of the
proposed projects, simply reporting project implementation is not a2 meaningful assessment of
the success or {ailyre of the mitigation measures in protecting the water umbel, willow
flycaichet, and critival babitat from adverse impact. Such an assessment would require
gystematic monitoring of cither San Pedro bascflows or the groundwater aquifer, -

Even if the Final BO provided a meaningfir] monitoring mechanism to annually assess

L -TE - - TN R - Y O - T )

whgther or not the San Pedro baseflow or aquifer was or was not being adversely affected, this
is not & proper way to mitigate adverse impact. This type of analysis permits the Amy to
continue deficit-inducing operations when a longer-lerm analysis would reveal those operations
to be causing jeopardy. '

FWS also basis its “no jeopardy” opinion on the Sierra Visty Water Recharge Project,
which is under construction and designad to capture treated wastewater and sewage in large
infiltration ponds eo that the city’s offluent will seep into the groundwater and recharge the
aquifer. (Adnin. Rec. Ex. 5; Planning Aid Memorandum at 10.} Assuming the project ie

et el e
Moo= o

— bl e et e
~} o o b

successful, its positive effects will be short-term and inadequate. ltwill recharge roughty 1,516
acre-feet per year from 2000 to 2010 and 1,762 acre-feet per year from 2010 to 2020, & small
fraction of the growing deficit, (Admin, Rec. Ex. 2: BO at 93; Bx 48: Rorabaugh to Hessil .
email, 11/9/98.) At this point, Sierra Vista is obligated to recharge its effluent only mntil 2020, :
reducing impacts to enﬂﬁng:red species for 20 years ot the most. {(Admin, Rec. Ex 47:
Biological Assesament, San Pedro River Wastewater Effluent Recharge Project at 3.) B
This recharge project is not int=nded to campensate for or mitigate the effects of

T U8B B8 3 =

groundwater pumping, The project is designed to create a “mound™ of groundwater hetwesn

[+
vh

the come of depression and the niver that will, in theory, prevent baseflow from the San Pedro
from flowing back itulo the groundwater during the next twenty years. (Admin. Res, Ex. 5:
Planning Aid Memeorandum at 10,) This will delay and mask the effests of the deficit

N
[+
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1 | groundwater pumping, (Admin. Reo, Ex, 2: Final BO at 121), but this is not 2 mitigatmg factor
in relation to the Armys ten-year plan. Whila the FWS has argued that the recharge praject will
delay impacts for at least three years, it has not presented any evidence regarding the projects
ability to mitigate the effects of a lesser prapoged agency sction, such as the Army's operations
and activities planned over the next three years. See slso, National Wildlife Federation v,
Coleman, 529 F.2d 359,374 (5" Cir. 1976) (proposed action of other agensies may not be relied
on to mitigate impact, especially il vther agency's action is not sufficient to make up for the loss
of habitat caused by the federal agency),
The ESA meandates that the biological opinion analyze the eniire agency action to cnsure
that the action is fully protective of the endengered species and its habitat. 16 US.C. §
1536(b)(3)(A). The scope of the agenoy action is critical to whether the consultation process

w oo - h WV s W

T e
—_

considers all the effects of the action and adcquately mitigates potontial impaets. Courts have
consistently held thet a biological opinion has to “analyze the effect of the entire agency action,”
Conner v. Burford, 848 F.2d 1441, 1453 (9% Cir. 1988), cert. denied, Sun Bxnloration &
Production v, Luganm 489 U.S. 1012 (1989) (emphasis added), inchuding all indirect and
cumulative affects of the aotion on threatened and endangered species, 50 C.F.R. §
402.14{g)(3); 50 C.F.R. § 402,02, An agency may not ignore future aspects of a federa) action
by segmentitig that action into phases. I fact, in Conner, the Court ﬁcld that all phases of oil
and gas leasing had to be evaluated for potential impacts at the leasing stage, even though the
final phasc -construction of ail and gag wells - was uncertain to ocour. Conner, 848 F.2d at
1453-1458; See also North Slope Borough v. Andms, 642 F.2d 529, 608 (D.C. Cir. 1980
(agency may not deal exclusively with one stuge of the projcct).

In Conpgr, the FWS issned a biological opinion only with regard to the lgasing stage

because it did not have sufficient dats to render 2 comprehensive opinion beyend the initial

[ 2= B | o = -
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leasing phase. Instead of issning a comprehensive hiological opinion, the FWS concluded that

»a
A

the leasing phase did nat jeopardize endangered species. The FWS envisioned an "incremental-

&

step consultation approach, with additional biclogical evaluations prior togubsequentactivities.

hy
~1

The court rejected this. The fact that insufficient evidence was availabie did not excuse the

ht
-2
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FWS$ from rendering a comprehensive apinion on the entire agency action. The court
explained, as follows:

habitat of the specics In the areas covered by the leases was available . . . We

agree with appelless that incomplete information about post-leasing activities

not excuse the failure to comply with the statutory raquirement of 3

comprehensive biologicsl opinion using the best information available.
Conper, 848 F.2d at 1453-1454. . _

This is not the type of case that can be distinguished from Connor. This is not like Swan
v. Tumer, 824 F. Supp. 923, 932 (Mont. 1992), where FWS steuctured its review, envisioning
future ESA evaluations at the developmental stages of specific projects, after adoption of the
biological opinioa, which included standards and guidelines to protect species and habitat.
Here, the Final BO covers all proposed activities and projects planned at Fort Huachuca over
the next ten years, without including standards and guidelines. These will be developed and
implemented in three years. The Court also mjects the notion that the aonuval review
requircment, combmed with the Army's obligetion to reinitiate consultation in the event that
mitigation measures arc oot as effoctive as anticipated, supports a staged analyais of jeopardy
mmd relieves the FWS of performing a comprehensive biological opinion at this time.

Generally, the period covered by a biological opinion is defined by the life of the project
or agency action. Tn this case, the actions consist of on-going activities scheduled to oceur over
the next ten years at Fort Huackhuca. So, thé breadth and scope of the analysis must be adequate
to consider all the impacts that are iikely to jeopardize the species or adversely modify critical
habitat, which can be anticipated for these projects using the bast available science. Inassessing
jeopardy, cach agency shall use the best scientific snd commercial data available. 16 U.S.C. §
1536(a}2). Looking at the best scientific and commercial date available is a standard that
-rcquires far Tess than conclusive proof. Greenpesce v. Nationsl Marine Fisheries Servige, 35
F. Supp. 2d 1248, 1262 (Wash. 1999), This standard récognizes that better scientific evidence
will mast likely always be available in the fumre.

The FWS must consider the Ammy’s ongoing and programed operations and activities
planned for Fort Hoachuca over the next tsn years and assess the impacts of those operations
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based on the best scientific evidence availeble today, not 3 years from now. Eesentially, the
FWS has aitempted to sidestspped its obligation to make an aecurate "na jeopuardy" decision
based on the best available evidence and sesks to postpone, for three years, this assessmant
which must be made a3 part of the process ofissuing the Final BO. This, it cannot do.

Because the Final BO is inadeyuate 1s a matter of law, the Court does not address the
Plaiatifts’ other challenges, such s: "there is no rational eonnection between the FWS's analysis
of growth and its cumlu#icm the Fort's operations will not jeopardize or cunse adverse |
modification to cpdangered species.” (P MSJ at 3, 46-49.)
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The EBA affords endangers species “the highest of priorities,” TVA v, Hil), 437 .S,

—
[ ]

133,174(1978). The ESA, therefore, inyposes an absolute prohibition on any federai action that
is likely 1o jeopardize the continued existence of a listed species or result in adverse
modification of critical habitat. 16 U.8.C. § 1536(a)(2). The FWS must not authoriey amy |
action that reasonably would be expected, ditcctly or indirectly, to reduce appreciably the
likelihood of both the survival and recovery of a listed species by reducing the reproduction,
ntrmbers, and distdbution of the specics. The ESA does not, howevoer, give the FWS a veto
power over the actions of other federal apencies. Natjonal Wildlife Faderation v. Coleman, 529
F.2d 359,371 (9" Cir. 1976), cert. defied, Boteler v. National Wildlife Pederation, 429 U.8. 579

(1976). :
After consulting with the FWS, the federal agency invalved must determnine whether it _ ' '
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has taken all necessary action to insure that its actions will not jeopardize the continued

[
L2

pxistesce of an cndangered species or destroy ar modify habitat critical to the existence of tha’

species. Id. In other words, under the ESA, the Army has an independent duty io insure that

its actions satisfy § 7 and the jeopardy standard. 16 U.8. C. § 1536(a)(2). '
“Following the issuence of 2 Biologicsl Opinion, the Federa! ugency shall detenmine

B k2 b3
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whether and in what manmer to proceed with the action in light of its section 7 obligations and
the Services's biological opinion,” 50 C.F.R. 402.15{a). The Ninth Circnit has explained that

n
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“[clonsulting with the Service alone does not satiafy an agency’s duty urder the Endangersd
Species Act. An agency cannot ‘abrogate jts responsibility to ensure ihat its actons will not
jeopardize a listed specics; its decision to tely on a Service biclogical opinion must not huve
been atbitrary or capricious.” Resources Limied, Inc, v. Robertson, 35 F.3d 1300, 1304 (9

Cir. 1994 (quoting Pyramid J.ake Pajute Tribe, §98 F.2d at 1414,

Here, the Final BO feiled to include the necessary mitigation measures to address the
long tetm adverss impacts of the Army's proposad activities over the noxi ten years. Insiead,
the Final BO proposed to identify mitigetion measures within three yeurs. As a matter of law,
the Final BO omitted a critical carapouent. _

The Army knew of the need to take immediate and drastic measures to maintain flows
in the San Pedro Rivcr.' (Admin. Rec. Ex. 30: e-mail fr, Hessil to Rorabaugh, 6/30/98.) The
Army, however, refused to commit to any specific mitigation rmeasures related to ity
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groundwater use or to balance water use on base, much less in the Sicrra Vista subwatershed, !
| See (Admin, Rec. Ex, 46: email fr. Spotila t Green, 8/29/99 (rocoguizing that the Fort |
Huachuca golf course is the “soft enginecring underbelly of the water problem on base, but i
insisting on maintaining and irrigating it.) Instead, the Army sought to rely on the FWS's
arbitrary and capricious determination that its action was not likely to cause jeoperdy. The

ek
L

14}
15
16
17
18 Army comntitted a clear error in judgment when it relied on the Final BO, which failed to |
19 consider all the relevant factors.
20 Al:lcurdingly, : J
2 IT IS ORDERED that the Plaintiffs’ Motion for Summary Judgment (document 35) is
- GRANTED; declaratory judgmentis warranted becanse the Final BO is arbitrary and capricious
- and in violation of the ESA. Declaretory judgment is also warranted against the Army for
violating its independent duty under § 7 of the ESA to not cause jeopurdy or sdverse
z: modification to endangered species and critical habitat, .
_ IT 1S FURTHER ORDERED that the Defendmts' Crossmotion for Swnmary Judgment
Z: {document 39) is DENIBD,
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- IT IS FURTHER ORDERED that the Defendants-Intervenor's Motion for Summary
Judgment (document 53) is DENTED.
IT IS FURTHER OQRDERED that the Clerk of the Court shall enter judgment
according, '

el

DATED this -’J/ day of April, 2002.
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Alftcdo % Jﬁarq: 1%5' ; — '
Semor United States District Court Judge :
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