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INTRODUCTION AND BACKGROUND
In 2010, the Arizona State Legislature passed House Bill 2661 that established the Water Resources Development Commission (WRDC).  The WRDC was given the task of assessing Arizona’s demand for water and the supplies available to meet those demands for the next 25, 50, and 100 years and presenting that information in a final report. In October 2011, the WRDC submitted its final report on water supply and demands.  As discussed in the final report, the WRDC further recommended continued development, evaluation and prioritization of potential solutions or legislative proposals to assist water users in meeting future demands. The WRDC tasked the Legislative Recommendations Committee (Committee) with continuing the discussions regarding development of recommendations until the sunset date of the WRDC, September 30, 2012.
The Committee began meeting late in 2011 and developed a Interim Memorandum that was presented to the WRDC in April 2012. The Interim Memorandum described the work of the Committee, detailed their recommendations and summarized a WRDC Project Proposal Matrix. The WRDC Project Proposal Matrix (see Appendix A) is not a complete listing of all the projects necessary to close the water supply and demand gaps in the state, but was developed in an effort to determine the scale, magnitude and projected timing of water supply and infrastructure projects that may be considered to meet the demands identified in the October 2011 final report. The matrix indicated that the upfront capital funding needs for the projects ranges from approximately $1.3 billion within the five active management areas to approximately $1.8 billion outside the active management areas over the next 50 years. 
In June of 2012, the co-chairs of the WRDC received a letter from Speaker of the House Andy Tobin that provided additional direction to the WRDC. In this letter, Speaker Tobin strongly urged the WRDC “to adopt meaningful statewide water recommendations before its termination date” and reminded them to “focus, in particular, on the task of identifying potential mechanisms to finance the acquisition of water supplies and any infrastructure necessary”.

The following sections describe the recommendations of the WRDC
.
Recommendation I:  Authorize the formation of Regional Water Augmentation Authorities to assist local communities in developing future water supplies and water supply infrastructure
Discussion Regarding Recommendation

The WRDC has reached agreement that there will be future water supply-demand imbalances in the state and that water supply and infrastructure projects will be needed. They have reached consensus that formation of Regional Water Augmentation Authorities (RWAA) should be authorized and that RWAAs cannot be formed pursuant to any existing statutory framework. Therefore, authorization for formation of RWAA would require new legislation.
During discussions regarding RWAA formation, a working group was tasked with deliberating issues raised by tribal entities. The tribe’s are concerned that they could potentially be negatively impacted by a RWAAs activities and they also believe that they may be able to provide benefits if they partnered with a RWAA. The following language was developed by this working group: 
· All tribes in Arizona shall be notified in writing when a RWAA is proposed to be formed and shall be provided information regarding the RWAAs membership, the water supply issues that are being addressed, and proposed locations of water use.

· Any aggrieved Arizona tribe may contest the formation of the RWAA. It should be noted however, that the WRDC has proposed that the grounds for protesting are limited to whether the formation of the authority occurred in substantial compliance with the authorizing statutes.

· A RWAA shall respect the sovereignty of all tribal governments.

· Upon request of an Arizona tribe, the RWAA shall meet and confer with the tribe to: (1) discuss potential partnership opportunities; and (2) seek to resolve any tribal concerns regarding potential impacts on tribal water rights and resources, tribal sacred sites, traditional cultural properties and tribally sensitive species.
The WRDC did not reach agreement regarding including these concepts within the proposed recommendation for a RWAA.  
The WRDC also discussed five primary principles that would need to be addressed legislatively with respect to creation of a RWAA:  membership; formation; governance; powers and duties of the authority; and revenues and financing. Discussion regarding specific concepts within each of the first four principles follows. Specific concepts regarding the fifth principle are discussed in the Recommendation II. 
RWAA Principle:  Authority Membership

1. Voluntary  

2. Must share in the costs of financing a project and services of the authority

3. Any municipality regardless of whether it owns and operates a water treatment or distribution system

4. Any Title 48 entity that has the authority to treat and distribute water for domestic, commercial and industrial purposes

5. Any Title 45 county water augmentation authority

6. Any Title 45 county water authority 

7. Counties

8. Private water companies

9. Other water-centered Title 48 entities

10. Private entities

11. Members do not have to be adjoining/coterminous

RWAA Principle:  Authority Formation
1. Two or more eligible entities, at least one of which is a public agency, may form an authority.  The authority must have a clear public purpose.  Each eligible entity must adopt a resolution approving its membership in and establishment of the authority.

2. The authority shall notify the board of supervisors of each county in which a proposed use of water from the authority will be located of the authority’s formation, and file with each board of supervisors organizational documents that describe the authority, its membership, the water supply issues to be addressed by the authority, and the proposed locations of uses of water supplied by the authority.

3. The authority shall publish a notice of the authority’s formation once each week for two consecutive weeks in a newspaper of general circulation in each county in which a proposed use of water from the authority will be located.

4. Any aggrieved person may contest the formation of the authority by filing an action in the superior court of any county in which a proposed use of water from the authority will be located.  Any contest must be filed within 30 days of the second publication of the notice.  The grounds for objection are limited to whether the formation of the authority occurred in substantial compliance with the authorizing statutes.

5. The superior court shall determine whether the formation of the authority occurred in substantial compliance with the authorizing statutes.

6. The formation of the authority is lawful and conclusive against all persons if an action is not filed as provided above, or if an action is filed, the action is unsuccessful.

RWAA Principle:  Authority Governance

1. Board of Directors

a. Each member would be entitled to appoint one member of its governing body to the Board of Directors.

b. Each Director shall serve at the pleasure of the member who appointed the Director.

2. The authority has the rights and immunities of a municipal corporation that are granted by the constitution and the statutes of this state, including immunity of its property and bonds from taxation.

3. The authority is a political subdivision of the state subject to the laws affecting political subdivisions, including the Open Meeting Laws and public records statutes.

RWAA Principle:  Authority Powers and Duties

1. Plan, design, construct, own and operate water projects

2. Acquire and sell water, except may not engage in the retail sale of water

3. Acquire, hold and sell water rights

4. Exercise the power of limited eminent domain authority in accordance with A.R.S. Title 12, Chapter 8, Article 3.  The power of eminent domain shall be limited to the condemnation of real property necessary for pipelines, other infrastructure and easements for the authority’s water projects.  The authority may not exercise the power of eminent domain to:

· Condemn water, water rights, wells or existing water systems.

· Condemn land owned by another governmental entity.

· Acquire electrical facilities.
· Condemn land for purposes of drilling one or more wells
.
5. Use existing public rights-of-way and public easements consistent with the underlying purpose and authority of the right-of-way or easement

6. Lease and exchange water

7. Acquire, hold and assign long-term storage credits

8. Sue and be sued

9. Employ necessary staff

10. Charge fees for services and water sales

11. Negotiate agreements to use existing facilities

12. Provide for payment of debts

13. Borrow money (see additional discussion regarding Revenues and Financing in second recommendation)
14. Issue revenue bonds and pledge revenues of the authority for the repayment of the bonds (see additional discussion regarding Revenues and Financing in second recommendation)
15. Enter into contracts, including contracts for services with private entities

16. Cooperate with other public and private entities, including the state and political subdivisions of the state

17. Acquire and lease real and personal property
18. Make investments 

19. Transport and deliver water
20. Acquire electrical power for authority purposes
21. Treat water if treatment does not conflict with another entity’s jurisdiction and the entity consents to treatment 

22. Partner with Tribes 

23. Partner with federal agencies

Recommendation II: Authorize the RWAA to obtain funding from revenue bonds, user fees, membership fees, WIFA funds, grants, proceeds from loans or advances, capital contributions  from private parties, and other sources except for ad valorem taxes and general obligation bonds

Discussion Regarding Recommendation
The WRDC agreed that financial assistance will be necessary to construct water supply projects within the state. The following are specific concepts related to the sources of funding identified for a RWAA.
RWAA Principle:  Revenues and Financing
1. Revenue bonds to finance the development and construction of water projects, including the acquisition of water and water rights.  The development of revenue bonding power for the authority will require the advice of bond experts and should be done in the context of drafting legislation to enable the establishment of RWAA.  Following is a list of the types of provisions that could be considered:
a. Authority to issue revenue bonds and the purposes for which bonds may be issued.

b. Process for issuing revenue bonds:

· Resolution of Board of Directors:  required content, including a description of the undertaking/project to be financed by the bonds.

· Public notice of and hearing on the resolution.

c.
Information required to be included in the bonds, such as interest rate, due date, 
registration of bonds, etc.
d.
Provisions of the bond sale.

e.
Sources of revenue that may be pledged to repay bond holders.

f.
Authority to impose fees and charges to help pay the bonds when due.

g.
Statement that the bonds are not an obligation of any member of the Authority or the 
state or any political subdivision of the state.

h.
Statement of the statutes controlling the validity of the bonds.

i.
Qualification of bonds to be a legal investment of other public agencies.

j.
Authority to issue refunding bonds for outstanding bonds.

k.
Authority to partner with other public entities in issuing bonds.

l.
Any minimum required investment grade rating for the bonds.

2. User fees, to pay for the cost of operating and maintaining water projects and repay revenue bonds.

3. Membership fees, to pay for overhead, administrative and managerial costs of the Authority and repay revenue bonds.

4. Eligibility to apply for Water Infrastructure Finance Authority (WIFA) technical assistance and loans, including the Clean Water Revolving Fund, the Drinking Water Revolving Fund and the Water Supply Development Revolving Fund (WSDR Fund).

5. Grants

6. Proceeds from loans or advances, except that the:

a. Authority may borrow money only at commercially reasonable interest rates

b. Loans may not be pledged to repay bonds

7. Capital contributions from private parties

8. Other sources of revenue as determined by the governing body, except for ad valorem taxes and general obligation bonds

Recommendation III:  Authorize amendments to the Water Supply Development Revolving Fund Statutes, if needed, to allow a RWAA to utilize the funds
Discussion Regarding Recommendation

The WSDR Fund was created by the Arizona legislature in 2007 after multi-year discussions by the Statewide Water Advisory Group. The purpose of the WSDR Fund, administrated by the WIFA, is to provide low interest rate loans to water providers for the acquisition of water supplies and development of water infrastructure. As discussed in Recommendation II, this fund is a potential source of monies for a RWAA to utilize.
There are currently a number of statutory provisions associated with the WSDR Fund that may prohibit a RWAA from utilization of this funding source for regional water supply projects. The provisions at issue are as follows: (1) a water provider (as defined) can apply for loans from the WSDR Fund; (2) a water provider shall not access WSDR Fund monies unless either the county or the city or town has demonstrated an assured or adequate water supply; (3) loans have a 30 year repayment term; (4) monies may be used for water supply development; and (5) Water Supply Development Fund Committee composition.
[Add discussion here regarding issues for which recommendations are ultimately made.]

NOTE: Appendix C was copied here with changes in track changes format to reflect discussion at the July 13 WRDC Meeting.

1.
Protection of adequate water supplies from adjacent pumpers who do not have a determination of an adequate water supply.Monies in the water supply development revolving fund shall not be used to provide financial assistance for water service to any subdivided land or municipal provider, as defined by A.R.S. § 45-561, that has not demonstrated an adequate or assured water supply.
2.

3.
County ability to mandate an adequate water supply before subdivided lots may be sold is limited
 because state law requires the unanimous vote of the board of supervisors to impose this restriction.

Amend statute to allow a county outside of an AMA to mandate an adequate water supply by a majority vote of the board of supervisors.

4.
Proposed rules implementing necessary changes to the adequate water supply program are subject to gubernatorial rule-making moratorium.


Request that the rules be released from the moratorium.

5.
Some water-related agencies, including a regional water augmentation authority, if enabling legislation is enacted, are not eligible for WSDRF funding.  Consider whether separate provisions are necessary for an agency or an authority as opposed to a “person.”

· Amend the definition of “water provider” in the WSDRF statutes to include authorities. NOTE: It was suggested that amendment of this definition might have unintended consequences and a better solution may be to add a RWAA to the list of those that can access the fund.
· Require at least two entities (at least one of them a public agency) to form an authority with a clear public purpose.
· Evaluate whether other adjustments to the WSDRF statutes or rules are appropriate to conform to the above changes or to take into account the expected nature of the projects to be undertaken by a regional authority.

6.
Definition of “water supply development” and WIFA rules may not clearly authorize funding for permitting, NEPA reviews and other necessary activities.

The rules may need to be revised to allow these activities to be funded.
7.
Maximum repayment period on loans (30 years) is too short.

Change statute to provide for loan repayment period of up to 50 years.

8.
Statutory composition of the Water Supply Development Fund Committee might lead to conflicts among Committee members.

Revisit the composition of the Committee to consider whether there should be more representation from urban areas or whether the composition should be more technical/ professional in nature.
Recommendation IV: Seek funding for the Water Supply Development Revolving Fund; authorize statute if needed to allow monies to be deposited into the Water Supply Development Revolving Fund 
Discussion Regarding Recommendation
As discussed previously, the WRDC reached consensus that financial assistance will be necessary to construct water supply projects within the state. The SWAG reached a similar consensus and the legislature agreed, resulting in creation of the WSDR Fund. The WSDR Fund was intended to be used to provide financial assistance to water providers and was established to be maintained in perpetuity consisting of: (1) monies received from the issuance and sale of water supply development bonds under A.R.S. §49-1278; (2) general fund monies appropriated by the legislature; (3) federal monies for water supply development purposes; (4) monies received from water providers as loan repayments, interest and penalties; (5) interest and other money received from investing fund money; and (6) gifts, grants and donations. 
To date, the WSDR Fund has not been funded. It is recognized that if the WSDR Fund is to be a primary source of financing for the acquisition and development of water supply projects, one or more sources of dedicated funding will need to be established. In its Final Report dated October 2011, the WRDC completed an analysis of potential funding sources for the WSDR Fund, including the advantages and disadvantages of each source (see Table 1). Utilization of some of these funding sources may require amendment to A.R.S. § 49-1271.
[Add discussion here regarding funding sources that are recommended by the WRDC.]

Table  1.  Comparison of Various Funding Sources for WSDR Fund
 
(Taken from the WRDC Final Report dated October 2011)
	Revenue Source
	Advantages
	Disadvantages

	Federal Grants and Loans
	·Long history of federal funding for water projects in addition to involvement with assessment, design, construction and management

·May be only source available for federal holdings and Indian Communities

·May be available for project start-up

·Dependable once granted
	·Available funding extremely limited

·Difficult to obtain funds in a timely manner

·Costs associated with obtaining grants and loans

·Costs associated with mandatory compliance activities

	General Fund Appropriations
	·Central funding source benefits from economy of scale

·Funding based on diverse range of revenue sources
	·Available funding extremely limited

·Future funding determined by economic climate and subject to reappropriation by legislature

·Revenue does not come directly from benefiting parties

·Potential opposition by those who do not benefit

	Statewide Specific Taxes 
	
	

	Bottled Water Tax
	·Tax rate negligible with little economic impact

·Dependable as long as patterns of use remain constant
	·Revenue does not come directly from benefiting parties

·No nexus between tax and water projects to be funded

·Does not itself generate sufficient revenue 

·May require supermajority or public vote

	Transaction Privilege Tax
	·Dependable

·Statewide base for funding source
	·Revenue does not come directly from benefiting parties

·No nexus between tax and water projects to be funded

·Magnitude of revenue tied to rate tax is levied.

·May require supermajority or public vote

	New or Existing Well Fees
	·Dependable if applied to existing wells

·Statewide base for funding source
	·Less dependable if applied to new wells

·Revenue does not come directly from benefiting parties

·No nexus between fee and water projects to be funded

·May be inequitable if all well types assessed the same fee

	Statewide New Development Tax
	·Revenue levels somewhat tied to demands

·Statewide base for funding source

·Revenue could be significant
	·May be inequitable if a similar fee already charged

·Revenue does not come directly from benefiting parties

·Not dependable because tied to economy

	Local Area Development Impact Fees
	·Revenue levels somewhat tied to demands

·Revenue could be significant

·Nexus between fee and water projects to be funded

·Funding comes directly from benefiting parties

·Can be set by city, town or county governing body
	·May require amendment to existing law

·Narrow base for funding source; only new development pays the fee

·Not dependable because tied to economy

·Requires action be taken by user before fee implemented  



	Specific Area Taxes, Assessments, Levies or Volumetric Charges
	
	

	Special District Assessment or Charge
	·Revenue levels somewhat tied to demands

·Revenue could be significant

·Assessments could be charged over time, reducing economic impact

·Nexus between assessment and water projects to be funded

·Funding comes directly from benefiting parties

·Equitable 

·Can be used to finance operation and maintenance costs in addition to initial capital costs
	·May require amendment to existing law

·Narrow base for funding source

·Not dependable because tied to economy

·May not itself generate sufficient revenue 

·Formation of special districts can be difficult

·May require property owners to use property as collateral



	Public or Private Utility Connection and Volumetric Charges
	·Dependable

· Revenue could be significant

·Rate could be charged over time, reducing economic impact

·Nexus between charges and water projects to be funded

·Funding comes directly from benefiting parties

·All users can be required to pay

·Can be used to finance operation and maintenance costs in addition to initial capital costs
	·Narrow base for funding source



	Local/Regional Ad Valorem Taxes
	·Taxes are charged over time, reducing economic impact

·Nexus between tax and water projects to be funded

·Funding comes primarily from benefiting parties

·Equitable

·Less volatile than other taxes

·Revenue could be significant
	· May tax water users in an inequitable manner

·Narrow base for funding source

·May require legislative action

	Groundwater Withdrawal Fees
	·Fees are charged over time, reducing economic impact

·Nexus between fees and water projects to be funded

·Dependable
	·May not itself generate sufficient revenue 

·Requires legislative action







































� Retail is intended to mean that the authority may not sell water directly to customers of a municipal water provider without the municipal provider’s consent.








�Discussion complete on Recommendations I and II. Additional discussion needed on Recommendations III and IV.


�New language added following July 13 meeting.


�Need to complete discussion on items 3 through 8 at August 3, 2012 meeting.


�This table may be amended with funding sources removed following discussion at August 3, 2012 meeting.
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