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NOTICE OF PROPOSED RULEMAKING
TITLE 12. NATURAL RESOURCES
CHAPTER 15. DEPARTMENT OF WATER RESOURCES
PREAMBLE

Article, Part, or Section Affected (as applicable) Rulemaking Action

Sections Affected Rulemaking Action
R12-15-725.01 Amend
R12-15-725.02 Repeal

Citations to the agency’s statutory rulemaking authority to include the authorizing

statute (general) and the implementing statute (specific):

Authorizing statutes: A.R.S. 8§88 45-105(B)(1) and 45-576(H)

Implementing statute: A.R.S. § 45-576

A list of all previous notices appearing in the Register addressing the proposed rule:
Notice of Rulemaking Docket Opening: AAR. , 2014,

The name and address of agency personnel with whom persons may communicate
regarding the rulemaking:

Name: Jeff Tannler
Statewide Active Management Area Director
Address: Arizona Department of Water Resources
3550 N. Central Ave.
Phoenix, AZ 85012
Telephone: (602) 771-8424

Fax: (602) 771-8686
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E-mail: jmtannler@azwater.gov

Name: Ayesha Vohra
Deputy Counsel
Address: Arizona Department of Water Resources

3550 N. Central Ave.

Phoenix, AZ 85012

Telephone: (602) 771-8472
Fax: (602) 771-8686
E-mail: avohra@azwater.gov

An explanation of the rule, including the agency’s reasons for initiating the rule:

Reasons for Initiating the Rulemaking

Developers of new subdivisions within an Active Management Area (“AMA”) must
either obtain a certificate of assured water supply (“AWS”) from the Arizona Department
of Water Resources (“Department™) or obtain a commitment of water service from a
municipal water provider designated by the Department as having an AWS prior to the
sale of any lots. A.R.S. § 45-576(A). One of several requirements to obtain a certificate
or designation of AWS is to demonstrate that any groundwater use is consistent with the
management goal of the AMA. The management goal of the Pinal AMA, where a
predominately agricultural economy exists, is to allow development of non-irrigation

uses and to preserve existing agricultural economies for as long as feasible, consistent



with the necessity to preserve future water supplies for non-irrigation uses. A.R.S. § 45-

562(B).

One method of demonstrating that groundwater use is consistent with the management
goal of the AMA is through a mechanism for the extinguishment of grandfathered
groundwater rights in the AMA. Under the Department’s AWS Rules, when a
grandfathered groundwater right is extinguished, the Department issues credits that can
be used by a developer or municipal water provider to demonstrate that a specified
volume of groundwater use by the development or water provider will be consistent with

the management goal of the AMA.

Prior to 2007, the amount of credits issued for the extinguishment of grandfathered
groundwater rights in the Pinal AMA was an annual volume that remained the same each
year, regardless of when the right was extinguished. In 2007, the Department amended
the rule governing the calculation of extinguishment credits in the Pinal AMA, R12-15-
725, to provide for a gradual reduction in the amount of credits given for the
extinguishment of grandfathered groundwater rights, depending on when the
extinguishment occurs. Under the rule as amended, the first reduction in the allocation
factor for calculating extinguishment credits was to take effect on January 1, 2010, with
additional reductions each year thereafter until 2054, when no credits would be given for

the extinguishment of a grandfathered right.



One of the major reasons for the 2007 amendment was that residential development in the
Pinal AMA was increasing rapidly, and the rate of development was projected to
continue for the foreseeable future. Some of this development was anticipated to result in
the extinguishment of Irrigation Grandfathered Rights (“IGFRs”) for extinguishment
credits. Extinguishment of IGFRs under the extinguishment credit rule in effect at that
time, combined with rapid development, would lead to over-allocation of unreplenished
groundwater supplies. The 2007 amendment was designed to preserve sufficient
groundwater supplies to meet the demands of agricultural irrigation, assured water supply
determinations and possible future assured water supply determinations, consistent with

the Pinal AMA’s management goal.

Shortly after the 2007 rule amendment, the Arizona real estate market began
experiencing a significant downturn, and residential development in the Pinal AMA
slowed dramatically. In 2009, landowners and irrigation districts in the Pinal AMA
expressed concerns to the Department that implementation of the reduction in
extinguishment credits as scheduled could result in owners of farm land in the AMA
prematurely extinguishing their irrigation grandfathered rights before the first reduction
in credits was to take effect on January 1, 2010. It was feared that this would exacerbate
the effects of the economic recession in the area by prematurely taking more lands out of
agricultural production and increasing the water and power costs for those lands that

continued to be farmed.



Consistent with the Pinal AMA management goal of preserving the agricultural economy
for as long as feasible while ensuring water supply availability for future municipal and
industrial water uses, the Department amended rule R12-15-725 in 2009 to delay the
effective date of the first reduction of the allocation factor for calculating extinguishment
credits in the Pinal AMA until 2014. It was felt that by 2014, economic conditions in the
AMA would improve sufficiently so that implementation of the reduction in
extinguishment credits at that time would not have a significant negative impact on the
local economy. Through the 2009 amendment, the allocation factors for calendar years
2010 through 2013 were increased to 100, and the allocation factors for calendar years
2014 through 2016 were increased to 94, 88 and 82, respectively. No changes were made

to the allocation factors for calendar years 2017 and thereafter.

In 2013, a number of landowners in the Pinal AMA requested that the Department again
delay the reduction in the allocation factor used to calculate extinguishment credits in the
Pinal AMA because economic conditions in the area had not improved as much as
expected when rule R12-15-725 was amended in 2009. In response to this request, the
Department again amended the AWS rules to temporarily delay the first reduction in the
allocation factor until September 15, 2014. This was accomplished through the adoption

of two new rules, R12-15-725.01 and R12-15-725.02.

R12-15-725.01 contains a table with the allocation factor for each year beginning with
calendar year 2010. Under that table, the first reduction in the allocation factor occurs in

calendar year 2019, with an additional reduction each year thereafter until the allocation



factor becomes zero in 2060. R12-15-725.01 contains an “automatic repeal” provision

stating that the section shall repeal automatically effective September 15, 2014.

R12-15-725.02 contains a table of allocation factors that become effective on September
15, 2014. Under that table, the first reduction in the allocation factor occurs on
September 15, 2014, with additional reductions occurring each year thereafter until the

allocation factor becomes zero in 2055.

The combined effect of the adoption of R12-15-725.01 and R12-15-725.02 is that the
first reduction in the allocation factor is delayed until September 15, 2014, when the
reduction schedule adopted in 2009 becomes effective again. The temporary delay in the
reduction schedule was designed to allow water users and other interested parties in the
Pinal AMA to work together to examine conditions within the AMA and offer

alternatives for meeting the Pinal AMA’s management goal.

In late 2013 the Pinal Local Water Group (Water Group) was formed by Arizona State
Representatives T.J. Shope and Frank Pratt to examine the AWS extinguishment credit
rules in the Pinal AMA, explore alternatives to the existing rules, and make
recommendations to the Department. The group is comprised of AMA water users
including farmers, local elected officials, municipalities, developers, and real estate
investors. On March 12, 2014, the Water Group requested that the Department delay,
for a third time, implementation of the extinguishment credit reductions in the Pinal

AMA to allow the Water Group additional time to explore alternative solutions to



extinguishment credit reductions in the AMA and make recommendations before the first
extinguishment credit reduction becomes effective. The Water Group explained that
more time is needed to fully explore alternatives to the allocation factor reductions and

make informed recommendations to the Department.

Specifically, the Water Group asked the Department to make the allocation factor
reduction schedule contained in R12-15-725.01 permanent. After considering this
request, the Department agrees that the reduction schedule in R12-15-725.01 should be
made permanent. This will delay the first allocation factor reduction until January 1,
2019. The delay will allow the Water Group and any other interested water users in the
AMA ample time to fully explore alternative long-term solutions and make suggestions

to the Department.

Explanation of the Rules

The Department is proposing to amend rule R12-15-725.01 by deleting subsection (B),
which states “[t]his section shall repeal automatically effective September 15, 2014.”
The Department also proposes to repeal R12-15-725.02, the rule containing the allocation
factor reduction table scheduled to become effective on September 15, 2014. This will
make the allocation factor reduction schedule in R12-15-725.01 permanent, thereby
delaying the first reduction in the allocation factor used to calculate extinguishment

credits in the Pinal AMA until January 1, 2019.
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The Department will request that the Governor’s Regulatory Review Council approve the
R12-15-725.01 amendment and R12-15-725.02 repeal with an immediate effective date
so that they become effective immediately upon filing with the Office of the Secretary of
State pursuant to A.R.S. § 41-1032(A)(4), which provides that a rule may be effective
immediately if the rule provides a benefit to the public and a penalty is not associated
with a violation of the rule. Delaying the first allocation factor reduction until January 1,
2019, will provide a benefit to the public by giving irrigation grandfathered rightholders
time to work with other interested parties in the Pinal AMA to offer alternatives for
meeting the Pinal AMA’s management goal. Additionally, no penalty is associated with
a violation of the rule. Lastly, the Department is requesting an immediate effective date
in order to allow the rule amendment and repeal to take effect before September 15,
2014, when the first allocation factor reduction is scheduled to occur under R12-15-

725.01 and R12-15-725.02.

A reference to any study relevant to the rule that the agency reviewed and either
proposes to rely on in its evaluation of or justification for the rule or proposes not to
rely on in its evaluation of or justification for the rule. where the public may obtain
or review each study. all data underlying each study, and any analysis of each study

and other supporting material:

None.

A showing of good cause why the rule is necessary to promote a statewide interest if

the rule will diminish a previous grant of authority of a political subdivision of this
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state:

Not applicable.

The preliminary summary of the economic, small business, and consumer impact:

The rule amendment will have potential positive short-term economic impacts on IGFR
holders who would have prematurely extinguished their IGFRs under the existing rules,
but who will retain their IGFRs during the period from September 15, 2014 until January
1, 2019 under the rule modification. These IGFR holders may benefit in the following
ways during this period: 1) by continuing farming operations so that they can receive an
income from the land, and 2) by maintaining the lower tax rates applicable to agricultural
land uses. The rule amendment will likely have positive economic impacts on businesses

within the Pinal AMA that sell farming materials, such as seed and equipment.

Lastly, the rule changes may have a positive economic impact on land developers and
new homeowners within the Pinal AMA who develop or purchase homes in subdivisions
with AWS determinations based wholly or in in part on extinguishment credits created
between September 15, 2014 and December 31, 2059. Because this rulemaking delays
the first extinguishment credit allocation factor reduction from September 15, 2014 to
January 1, 2019 and also extends the period in which extinguishment credits can be
issued from December 31, 2053 to December 31, 2058, the rulemaking may increase the
total number of extinguishment credits than will be created. This will potentially reduce

some of the costs associated with Central Arizona Groundwater Replenishment District



membership for developers and new homeowners because it will likely allow more

groundwater to be used without a replenishment obligation.

The rule amendment may have a negative short-term economic impact on governmental
entities that receive tax revenues from the real estate taxes assessed on lands within the
Pinal AMA, such as Pinal County and Maricopa County. Some lands within the AMA
that otherwise would have been taken out of agricultural production may remain in
agricultural production during the September 15, 2014 to January 1, 2019 delay period.
These lands would retain their lower agricultural tax status during that period. However,
the loss in real estate tax revenue may be offset by more revenues from other taxes paid

by the persons farming the lands, such as income taxes and sales taxes.

The rule amendment will likely result in more unreplenished groundwater withdrawals
within the Pinal AMA, as some IGFR holders will likely continue irrigating their lands
with groundwater during the period from September 15, 2014 to January 1, 2019.
Additionally, some IGFR holders will receive more extinguishment credits than they
would receive without the rule amendment. These additional unreplenished groundwater
withdrawals could have a slight negative economic impact on groundwater users and
landowners within the general areas of the withdrawals by reducing the physical
availability of groundwater supplies in those areas. The economic impact is not possible
to quantify because it depends on factors such as the current groundwater levels and rates
of urbanization in the areas of the withdrawals. However, the Department believes there

will be no significant negative economic impact.
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9. The name and address of the agency personnel with whom persons may

communicate regarding the accuracy of the economic. small business. and consumer

impact statement:

Name: Jeff Tannler

Statewide AMA Director

Telephone: (602) 771-8424
Fax: (602) 771-8686
E-mail: jmtannler@azwater.gov

10. The time. place. and nature of the proceedings for the making, amendment, or
receipt of the rule, or if no proceeding is scheduled. where, when, and how persons

may request an oral proceeding on the proposed rule:

The Department will hold an oral proceeding on the proposed rulemaking on July 7,
2014, at 10:00 A.M. at the following location:

Central Arizona College

Signal Peak Campus

8470 N. Overfield Road

Coolidge, AZ 85128

Room T116
Written comments may be submitted at any time prior to the close of the public record on
July 7, 2014 at 5:00 P.M. Written comments not submitted at the oral proceeding
described above should be submitted to:

Name: Sharon Scantlebury

Docket Supervisor
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Address: Arizona Department of Water Resources
3550 North Central Avenue

Phoenix, AZ 85012

Telephone: (602) 771-8472
Fax: (602) 771-8686
E-mail: sscantlebury@azwater.gov

11. Any other matters prescribed by statute that are applicable to the specific agency or

to any specific rule or class of rules:

None.

12. Incorporations by reference and their location in the rules:

None.

13. The full text of the rules follows:
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TITLE 12. NATURAL RESOURCES

CHAPTER 15. DEPARTMENT OF WATER RESOURCES

ARTICLE 7. ASSURED AND ADEQUATE WATER SUPPLY
Section

R12-15-725.01. Pinal AMA — Extinguishment Credits Calculation:-Autematic-Repeal

R12-15-725.02. Piral-AMA—Extinguishment Credits Caleulation-Effective-September15;

2014 Repealed
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ARTICLE 7. ASSURED AND ADEQUATE WATER SUPPLY

R12-15-725.01. Pinal AMA — Extinguishment Credits Calculation:-Autematic- Repeal

A The Director shall calculate the extinguishment credits for the extinguishment of a

grandfathered right in the Pinal AMA as follows:

1. No Change
2.  No Change
a. No Change
b.  No Change
3. No Change
4. No Change
a. No Change
b.  No Change
i. No Change
ii. No Change

R12-15-725.02. Pinal AMA — Extinguishment Credits Calculation Effective September
15,2014 Repealed
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http://www.lexis.com/research/buttonTFLink?_m=2ad284da9e5e8c3e634bd437852d667c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bA.A.C.%20%a7%20R12-15-725%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=1&_butInline=1&_butinfo=AZCODE%2045-467&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAb&_md5=486640a7456edd3672c25f01eafa67e3
http://www.lexis.com/research/buttonTFLink?_m=2ad284da9e5e8c3e634bd437852d667c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bA.A.C.%20%a7%20R12-15-725%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=1&_butInline=1&_butinfo=AZCODE%2045-467&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAb&_md5=486640a7456edd3672c25f01eafa67e3
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