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5,
STATE OF ARIZONA
OFFICE OF THE ATTORNEY GENERAL
GRANT Wones MAS PyONG ; GRS
ATTONNCY GEMINRL, 1275 WEST WASHNETON, PUSENY, 650072926 TEECOHER : S4aeis
Direct Line 542-8303
Direct Fax S€2-8308
Jaguary 9, 1998
VIA FACSIMILE
RECEIVED LJC
' Karen E. Baerst . JAN 9
: 998
Land and Natural Resources Section ACTION
Office of the Artorney General
1275 West Washington
Phoenix, AZ 85007-2926
Lauren J. Caster
Feanemore Craig

3003 Notith Cemral Ave.. Suite 2600
Phoenix. AZ 35012-2913
Fax No.: 916-5567

Re: A B. Nos. 997 through 100}

Dear Ms. Baerst and Mr. Caster:

542-2590. If you disages with any part of the Order, please provide the Board with your
Tecommendation for replacement language.
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adopt the Order.
Sincerely,
A P ) M_o(.?/.
Terri Skladany .
Assistant Attorney General
e\mrri\buer:. (a
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STATE LAND DEPARTMENT OF THE STATE OF ARIZONA
BEFORE THE BOARD OF APPEALS

IN THE MATTER OF APPEAL OF
APPRAISAL OF APPLICATION TO
PURCHASE GROUNDWATER NO. 21-102152
IN THE AMOUNT OF $85 PER ACRE-FOOT,
WITH A MINIMUM ANNUAL REMOVAL OF
80 ACRE-FEET FOR A TOTAL MINIMUM
ANNUAL ROYALTY OF $6,800 FOR A TERM
OF TEN YEARS ON STATE LAND
DESCRIBED AS:

SECTION 17, TOWNSHIP 13 NORTH,
RANGE 9 WEST, YAVAPAL COUNTY.
ARIZONA A.B. NO. 997

IN THE MATTER OF AFPEAL OF
APPRAISAL OF APPLICATION TO
PURCHASE GROUNDWATER NO. 2]1-102153
IN THE AMOUNT OF $85 PER ACRE-FOOT .
WITH A MINIMUM ANNUAL REMOVAL OF
80 ACRE-FEET FOR A TOTAL MINIMUM
ANNUAL ROYALTY OF $6,800 FOR A TERM
OF TEN YEARS ON STATE LAND
DESCRIBED AS:

SECTION 29, TOWNSHIP 14.5 NORTH.
RANGE 8 WEST, YAVAPAI COUNTY,

ARIZONA A.B. NO. 998

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND ORDER
for A.B. Nos. 997 through
1001
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IN THE MATTER OF APPEAL OF
APPRAISAL OF APPLICATION TO
PURCHASE GROUNDWATER NO. 21-102154
IN THE AMOUNT OF $85 PER ACRE-FOOT,
WITH A MINIMUM ANNUAL REMOVAL OF
80 ACRE-FEET FOR A TOTAL MINIMUM
ANNUAL ROYALTY OF $6,800 FOR A TERM
OF TEN YEARS ON STATE LAND
DESCRIBED AS:

SECTION 1. TOWNSHIP 15 NORTH,
RANGE 9 WEST, YAVAPAI COUNTY,
ARIZONA A.B. NO. 999

IN THE MATTER OF APFEAL OF
APPRAISAL OF APPLICATION TO
PURCHASE GROUNDWATER NO, 21-102153
IN THE AMOUNT OF §85 PER ACRE-FOOT,
WITH A MINIMUM ANNUAL REMOVAL OF
80 ACRE-FEET FOR A TOTAL MINIMUM
ANNUAL ROYALTY OF $6,800 FOR A TERM
OF TEN YEARS ON STATE LAND
DESCRIBED AS:

SECTION 11, TOWNSHIP 1S NORTH,
RANGE 9 WEST. YAVAPAY COUNTY,
ARIZONA A.B. NO. 1000

IN THE MATTER OF AFPEAL OF

APPRAISAL OF APPLICATION TO
PURCHASE GROUNDWATER NO. 21-102156
IN THE AMOUNT OF $85 PER ACRE-FQOT,
WITH A MINIMUM ANNUAL REMOVAL OF
80 ACRE-FEFT FOR A TOTAL MINIMUM
ANNUAL ROYALTY OF $6,800 FOR A TERM
OF TEN YEARS ON STATE LAND
DESCRIBED AS:

SECTION 24, TOWNSHIP 15 NORTH,
RANGE 9 WEST. YAVAPAI COUNTY,

ARIZONA A.B. NO. 1001
APPELLANT: CYPRUS BAGDAD COPPER
CORP.
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Pursuant to proper notice and A R_S. §37—215,th=abovecap&onedma.uersm
consolidamdandcamcbcforetheBmzﬂot‘Apmls on December lé. 1997 in Room 321,
1616 West Adams, Phoenix, Arizopa. Ths issue R appeal was whether the appraisals for
maﬁuapplkaﬁomtopuchasemndwamr,upﬁomdabow.mﬂmm:mvameof
the water,

TheSqumDepamm('Depum’)mpmmdmpmbyKamE.
Baerst, Assistant Attorney General. ThcAppenantwaspremandrepmcmdbyAmmcy
Lanren J. Caster. Terri Skladagy, Assistant Aftorney Gezieral from the Solicitor General’s
Office, was present and represanted the Boagd,

mmmmmﬁuwmmemﬂneﬁdempmuhﬁsmmm
Based on this record, the Board makes the following Findings of Fact and Conclasicas of
Law:

" Findings of Fact ‘

1. The Appeliam’s Application 1o Purchase Groundwater No. 21-102152
encompassed one well locsted at Skunk Canyon.

2. The Deparment recognized several notable featnres related o the Skugk
Canyom application: (i) the well is located approximately eight miles southwest of the central
bmgﬁmofnm(njmmumwmmmexmmmsweu
mcmmmm‘sm-wmmb.ﬁbbdmmewam:anbcusd.the
mmﬂbﬁ&wwﬁhwmcomaplpemmumﬂhewmﬁommewansim
wmcpoimﬁmmaudm.aM(iv)mc&ppﬁmﬁmWalmemw;mdnw%
acre feet of groundwarter per year for a ten-year term.
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3. TheDepammmappmisedd:emrknvamcotthewamﬁumd:eShmk
Canyon location at $85.00 per acre foot.

4 mw’smmmmmemuof&wm&mm:
Sb.uszlwcnlocaﬁonmchBS‘OOperszoot. TbefaemtsthattheAppellam’sappniaal
considered were: (Dﬁonofthewreu, (ii)mssixmiledismmefromthc
w;:nmapowuswxccandtheeightmﬂcdisumeﬁum@wenwmopointofuu.and(iii)
thcimprovmmmededtouscthiswamrwouldmstonemiﬂiondoum.

.'S.  The Appellant’s Appilaﬁontol’umhxseanmNo. 21-102153
encompassed two weils Jocated ar Sycamors.

6. neDepmmmmognizedsevexalmmblefeannesrﬂmdwmeSmmm
appﬁcaﬁnmmﬂmweusmbmdappmximaelyﬁvemﬂusmnhmof&gdad,(iDthc
Appﬁmmwinus::hcg;mndwarerfordomﬁc,mmicwandindus&iﬂpnrpm (iii) the
wamb&ampmmdmmzpoinsofmmandmhydeﬁmypipeﬂmaﬁd(mthe
appuuﬁunreqtmdalasemwithdnwwamreuorm'oundwaurperwaoraﬁen-yw
rerm.

7. TheDepuunemlppra‘ucdthemmvaJUeOfmeWater&omtthycamore
locarion at $85.00 per acre foot,

Y . The Appeliant’'s sppraisal concluded that the value of the water from the
Sycamore location o be $65.00 per acre foor, The factors that Appellant’s eppraisal
consideted were: (i) the exce loaﬁonofm:weusmm(ﬁ)tbemqu&mmofashon
power and delivery sysiem.
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9. The Appeliant’s Application to Purchase Groundwater No. 21-102154
cncompassed one well locared at Contreras.

10. lheDepuunemmogniuasevcrﬂmmhlefeamesmlamdtothBConm
apPliuﬂon: () the well is located approximately seven miles northeast of Bagdad, (if) the
Applkamwamcwamfotdmdc.municipd,mdhmmMPmpu&s.Gmdwwmh
mmspwwdtothepohmofueagnmandmbyadcuvaypipdhe,and(‘:v)thcappli:aﬂon
mquesteda.leasetOWithdrawM@Mofmwummfwamyw&m- '

11. Tthepmun:ntnppmisaddmmaxketvalueofdmwmﬁmdnComuu
location at $85.00 per acre foot.

12.  The Appellant’s appraisal conctuded that the value of the warer from the
Contreras [ocation to be $35.00 per a::n-. foot. The factors that appellant’s appraisal
consid:mdwcre:(i)thepoormtothewe]land(u)ﬂmneedforzppmdmwlyckven
mil&cofpowetanddcﬁvexysystammmcpoimofuse.

13.  The Appellant's Application to Purchase Groundwater No. 21-102155
encompassed coe well at Urie.

14. TheDcpamnemmgnizcdscvu-alnomblefmmhmdmtheUﬁe
_ application: (i) the well is located approXimately five miles porth of Bagdad, (if) the
Applimmnssdnwawrfordumm,mnnkipal,andindusuiﬂpupmc,Gﬂ)‘d:ewamris
transported o the points of wreatment and use by a delivery pipetive, and (iv) the applicasion
ruqlmtadalasatowimdxawSOauefeetofgmumwamperycarforawn-ymmm.

15. Tthepzﬂm:maypuisadmcmmvaJueofdmwatammtthﬂe
location at $85.00 per acre foot. .
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16.  The Appellant’s appraisal concluded that the value of the water from the Urie
location w be $35.00 Pt acre foot. The factors that Appellany’s appraisal considered were:
()] thepourawtotbcwcnand(ﬁ)thenmiforappmiunmlysevu:mﬂuofpowand
delivery systems w the point of use.

17.  The Appellant’s application to Purchase Groundwater No. 21-102156
encompassed two wells locared at Warm Springs.

18. TheDeparun:ntrecogn'mdseveralnmabletammmlatedmthum

19 The Department appraised the market value of the water from the Werm
Springs Iocation at $85.00 per acre foot.

20.  The Appellant’s appraisal concluded that the value of the water from the
Warm Springs location to be $30.00 per acre foot. The factors that Appellant’s appraisal
considered were: (i)thepoormcessto&eweﬂs.(mmemadforappmxima:elyﬁvemﬂcs
of power and delivery systems to the point of use, (lif) the warer contains radiochemical
comxmmamsmcomcmnomtbatcxceeddrmhngmmdnds and(:v)thelumtauon
ﬂmthcwa!:rcanbensedonlyfurmdumalpmposes

21. Whmﬂl:Depamncntleamedoftbeexistcnceofmdiochcmiqlcomanﬁnam

at Warm Springs, it amended the appraisal ohbemﬂmvalncotthewamrfmmthmwdls
to $75.00 pcr acre foor. |
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22.  Tho Appellant's geologist, Dr. Phil Blzcet testified that the Appellant has been
hohngforwamrtompylymz&dforthelastMymmddmtthewatcrfmmtbeSme
land offers a good back-up water supply to Bagdad's approximately 2,000 resideqts. Dr.
Blacet noted that this water from the wells on State land provides approximately 15% of the
Ciry’s water needs and, Wimouuh'isback-up Syswem, the commumity would be at risk if the

23. TheAppeﬂamhaslasedtheSmelandonWhichthewcusmlommdsime
the 1960°s. Prior to the most recent appraisals, the Appellant paid $35.00 per acre foot for
wWarer extracted at each of the wells.

24, Inanivingaimapytainlformhofmeappﬁcnﬁons,'mw
evaluated nine pending or actual salcs or leases of water in California, Oklahoma, Colorado,
and Arizopa. mwmcﬁomommdbamlmmumandbadamumge
&amalowot$65.00pcrmfootmahighof$135.00peracr=mot LikCWisz,thcm
ofmsoldorlmwdmngedfrmsojacrefectmzm,m()amfcctmdsmn:otthe
Tansactions encompassed surfece water sales, rather thag groundwater sales.

'#_ 2 mmmmﬁmmampambmuhasdgndthcmweigmmm
© sin’glarnytothewnsa:issue.

26.  The Deparunemt did not evaluax the location differences axmong the wells
bmmhdeta:nimdthnhmﬁonmmtauueadjmmmfacmr. Th:Depamncm
concentrated irs focus on the value of the water.

2. mmmmmmwmmemdmmmmmvdmmh

vicwedemcﬁonasacostafdcingbnsimamddidnothavcabasisnnwhjchtoestimme
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thecmztionoastbecausemasuncessfmbidderandrheuseitmul&makcofﬂ:c'water
Wuuldmbeknuwnnndlaucuon.

gmmdwammmfommmovmgmemmasafamrinnmeammek:yelenrmm
determine water value are the wawr quality, quantity, usagé, and location.

.29, TheAFpeuantandDepa:mdingmudabommeeﬂectﬂntthctypeofwmer
ﬁghmauthuﬁﬁngwiﬂidnwdmﬂMdhaveonthevahwofthewammdMah
locaﬁonafpmputythnormrsidcofmirﬁgauondisuiaoracuVemamgmmm
(‘AMA')xhouldbeafzctorh:valuingthzwarcr.

30, Bmmbambawlmws@mmb«onm,méncpammcom
thxecpubﬁcalmﬁonwamrmhsandvaluedﬂntwmruw.OOpuracmt'oot.' )

31 Mmhmmhmwﬁchme@m%mhﬁom.
Therefore, the appraisals are necessarily very subfective, ‘

Coaclusions of Law

1. Section 28 of Arizona’s Enabling Act, 36 U.S, Stat. s57, S68-79, Act ofJu.ne
1910, requires that products of Stanehnd‘slnﬂbaappnisad at their true value, and no sale
mdiuposalthereofchanbemdcfwawmidmuonlmmanmavdusoasemM' See
also Ariz. Const. Art. 10, § 8. | -

2. InArizona,watcr‘lsathingofWﬁmuydcrived&omlandwbe
considaedapmﬂmofthelandwiﬂinmemeaningcftheConsﬁmuonamlebﬁngAct.'
Farmers Investmens Co, v. Pimg Mining Co., 111 Ariz. 56, 58, 523 P.2d 487, 489 (1974).
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Discussion

The standards to be applied in evahuating the true market value of the warer that is the
subject of these applications are: quality, location, usage, and quartity. Although the
Department and the Appellant have compiled complete appraisal reports for all of the
applications, the Board is concerned about the reasonableness of the appraisals in view of the
standards that should be applied and the significant disparity in value between the
Deparunent's appraisals and the Appellant’s q:q:m'snls- Both the Department’s appraiser and
the Appellant’s appraiser have sound appraisal experience and have completed between 12
aod 20 warer appraisals. Curjously, the disparity between the Department’s and Appellant’s
appraised values approximates 80%. Such dispariry refiects the subjectivity of these
evaluations. Thus, cur charge is  establish a rational basis for the value of the water
acmunﬂngform:cconnmicrmamblmﬁuchtmdinn,mediﬂmamngms
wells, and the prior comparable sales.

The dilernma in placing great weight on the Deparmment’s 1996-97 water sales is that
most purchasers bave madc a significant investment to develop the well sites, are in need of
the water, and thus will not freely abandon the leases. 'I'lmefotethelimitechpammt
water sales, although correctly used as comparables, should not unduly weight the value on
these applications.

Therefore, the Board finds the value of water for each of the applications ar issue is

as follows:
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A-B. 597 (Skunk Canyon): $50.00 per acre foot because the well adjoins 2
highway and therefore has a superior location.

A.B. 998 (Sycamore): $75.00 per acre foot because jt has a good locatien and
acceptable potable water quality, Alr.honghdeepamneupricedthemeratsss.oo
peracmfoot.thoudﬁndsthattthqmmmpﬁcedmemhrmhighbecamir
ﬁdnotwmmmmm&nﬁm&co&qmmmwﬁch
the Dcpartment viewed a3 comparable. This location should have had 2 downward
mmmmmhmmmhmmmmmﬁm&r
withdrawal.

A.B. 999 (Conmreras): $65.00 per acre foot because it is not readily accessible,
isthewomlocarion.andisasig_niﬁmtdimmefrumﬁnpoimﬁus;.

A.B. 1000 (Urie): %s.mpamfombmuseofimhnkofmssibﬂitymd
distance from the point of use.

A.B. 1001 (Warm Springs): $45.00 per acre foot because it is uapotable
water. Althoughthiswatcrdnmnammrmntmdardsford:hhng.ithasz
current commercially ben:ﬁ:ialuscmtheﬁq:-peuantandlmspownﬁalforomnm.

' ORDER
Basedonth:fomgoingﬁndingsofFaa.Comlusiomofuw.andDisgmim,his
mmwommmmmmmumwmm&mmlmx
and setting the value of the water as follows: '
A.B. 997 (Skuok Canyon): $50.00 per acre foot

A.B. 998 (Sycamore): $75.00 per acre foor
A.B. 999 (Contrenas): $65.00 per acre foot
10
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A.B. 1000 (Urie): ; $65.00 per acre foot
A.B. 1001 (Warmm Springs): $45.00 per aare foot

This Decision is subject to rehearing or review pursuant 0 A.R. S, § 41-1092.09 and
A.A.C. R12-5-2315. An aggricved party may file a motion for rehearing or review within
thirty days after service of this administrative decision. 'I;h:motionfntrch:aﬁngarreﬁew
shafl be in writing and shall meet the requircments in A.A.C. R12-5-2315(C). Pursuauz o
A.RS. §41-1092.09, an aggrieved party is not required to file a motion for rehearing or
review of the Board's decision in order to exhaust its administrative remedies. Judicial

review of the Board's decision is subject to ths time restrictions and procedures in A.R.S.

§ 41.1092.10.
DATED:
JAMES M. WEBB, CHAIRPERSON
A copy of the foreguing was mziled on , 1998

by certified mail, remm receipt requested, to:

Lauren J. Caster, Esq.

Fememore Craig, P.C.

3003 North Central Ave., Suite 2600
FPhoenix, AZ 85012-2913

Artoroeys for Appellam .
Cyyprus Bagdad Copper Corporation

Copies were sent on , 1998 by inferagency mail to:
J. Dennis Wells

11
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Karen Baerst
Assistanr Anorney General
ILand and Natral Resources Section

Office of the Anorney General
1275 West Wasbington

Phocnix, AZ 85007-2926
Attorneys for the Land Depactinent

Terri M. Skladany

Assistant Attoroey General
Salicitor Genaral & Opinions Section
Office of the Aoomey General

1275 West Washington
Phoenix, AZ 85007-2926

Atoroey for the Board

By
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