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STATE LAND DEPARTMENT
STATE OF ARIZONA

WATER AGREEMENT

Agreement No. _21-106805 _

This Agreement between the State Lund Department of the State of Arizona, acting through the
Arjizéna State Land Commissioner (hereinafter called the "Department'') and

(hereinafter <alled "Buyer")ismade this___ 17" ___dayof ___ Deccinber . 2002 .

The Buycr and the Dcpartment hereby agree as follows:

L. Thatthe Department does hereby convey to Buyer the right to withdraw Ground Water using,

a well located on thelands described in Appendix A attached hereto, (hereinafter calicd ""Premises")

for the term and in consideration of rents and/or payments as sct forth herein; the Buyer shall comply
with provisions of the Groundwater Management Act (if applicable) and other applicable law, with the
covenants and conditions contained herein, which Buyer hereby agrees to faithfully keep and perform,

. -and with the terms set forth in the Notice of Sale published on e Octoher10.2002 . .  fin

- regard fo the public auction of waterheldon ____December 17,2002 .. Ifithere is any

- conflict or inconsistency between the terms and provisions contained herein and the terms of public

~ auctiomNo.___21-106805 __, the terms of the public auction shall prevail. ; ;

Yrom the date héreof and until the __16® ___day of ______December 2012,

- theBuyer shall have the right to extract, use, store, remove gnd dispose of ground water extracted usfng‘
on¢ or more wells located on the Promises, on the terms and conditions stated hereln,
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3,

A.  The Buyer shall, within 30 days from the date of this Agreement, apply to the Department
for the proper surface lease, eascment or permit ullowing Buyer the cight to use as much of the surface
of the Premises as is reasonably necessary for the extraction, use, storage, removal and disposition of
the water together with the right of ingress to and cgress from the Premises across other State lands
along designated routes previously approved by the Department and necessary to carry out the purpose
of this Agrcement. The buyer shall not extract water prior to obtaining the necessary surface lease,
easement or permit from the Department, and no one other than the Buyer or its agents, officers end
employees, or subcontractors of the Buyer approved by the Depurtment in writing shall have thie right
to enter upon the Premises to use, extract, store, remove or dispose of the water therefrom. The buyer.
shall also bc responsible for reimbursing any prior lessces for reimbursable improvemeats subject to
Title 37 of the Arizona Revised Statutes.

B.  TheBuyer shall not, by virtuc of this Agreement, be authorized to construct or install on
the Premiscs any reimbursable improvements, Nothing in this provision, however, shall interfere with
any rights (o relmbursement for improvements which Buyer might have by virtue of its status as a
lessee of the Department. Conditions for removal of improvements shall be covered under the surface
lease, casement or permit. :

' C.  TheBuyer may use, with predetermined rental, any and all inprovements existing on the
Preniises which are owned by the Department. The nature and extent of existing state-owned -
iniprovements on the Premises shall be determined by inventories or reports thereof in the files of the
Department, including the Department’s inspection and reports of the Premiscs after removal of
improvements by a prior lessee, permittee or buyer.

4. - ASSIGNMENT - :
The buyer may assign this Agreement only with the prior written approval of the Departinent.
5. CONDUCT OF OPERATIONS

The Buyer hereby agrees to conductits opcrations on the Premises in accordance with the terms
and provisions of the surface lease, easement or permit described in Section 3(A) above, and to protect
the Premises and soils thereof. Furthermore, Buyer agrees to fence all dangerous workings and to take
Such measures as arc reasonable to protect livestock, humans and property from harm as a tesult of
thie Buyer’s use of the Premises. - : ‘ ; . L

: ~ A« In addition to the payments herein#fter provided, Buyer agrees to pay the Dep”artmeht.
- anuvally in advance the sum of $___N/A___ for rental of exlsting state-owned improvements ox the o
- Premises as described in Appendix A attached. : ~ . ‘
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8. The Department offered the right to extract ground water from the Premises a€ public
auction on the basls of 8 minimam advance paymentof §___5,600.00 __ per year for the extraction
of __80  acre feet of water per year for __10 _ years, and a minimum payment per acre foot of
water as follows:

At the auction, Buyer bid the minimum annusl payment of $ __5,600.00 ____ per year
'$__70.00 __ per acre foot) which Buyer agrees to puy annually in advance on the

anniversary date of the auction. The buyer paid the first annual minimum payment

at the auction.

The Department and the Buyer agree that the advance payments shall be earnéd upon receipt;
although such payments will be credited against payments due from Buyer pursuant to Section 6(B)
hereof if the advance payments exceed the amount due from the Buyer pursuant to Scction 6 (B) when
this Agireement is terminated or expires, Buyer shall not be eatitled to any refund or rebate of any
portion of such payments. The buyer agrees that the advance payments shall be paid each year
regardless of usc or removal of water. Non-use of water during any ycar of this Agreement shall not
entitle the Buyer to any credits for uny succecding year.

C. The Buyer has bid and agrees to pay the Department $__70.00 _ per acre foot for each
additional acre foot of water withdrawn over the minimum amount. In no event shall the annual
withdrawal exceed _ 648 _acre feet.

7.  REAPPRATSAL

. At its sale option, the Department may increase thc amount of the payments required for the
rights granted by this A greement based upon a reappraisal pursuant to Arizona Administrative Code
{AAC) Rule 12-5-2007(F) or any applicable successor rule. After the Department hus complied with
the requirements of AAC 12-5.2007(F) and the administrative decision modifying the appraised valoe
Is fihal, the amounts payable by the Buyer pursuant to Section 6 shall be modified to provide for
payment at the reappraised rate and this Agreement shall be deemed to be amended accordingly.

There shall be a charge to the Buyer to cover contract administration/sales related expenses. -

' This charge will be assessed pursuant to Arizona Administrative Code Rule 12-5-2007(G)2) or any
applicable successor rule. . ' ' v ‘

E A.  Prior to the cxtraction of water, the Buyer shall install 8 metering device at thie well head.
- ofeach well or at a location other than the well head if approved by the Department. Metering devices
. must mect the ipproval of the Department prior to installation, and sball be accessible for iispection

.. - by agents, employees or officers of the Department during reasonable hours. ' S
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B. The Buyer shall keep accurate books and records showing all water extracted from
Premises. The Department shall have the right to examine such books and records of Buyer during
reasonable business hours, and Buyer shall maintain 4l such books and records for-onc (1) year after
termination of this Agreement.

C.  On or before the 15th day following each full month of this Agrecment, the Buyer will
icport to the Department the total quantities in gallons or acre feet (325,851 gallons) of waterexfracted
from the Premises during that immediately previous full month; such monthly report shall be made
irrespective of the amount of the water use or cxtraction. At any time the minimum number of acre
eet purchased is exceeded, the Department shall compute the payment due from Buyer and such
piyment shall be duc and payable within thirty (30) days of the mailing of the statement by the
Department.

D. The continued authorization to extract groundwater is contingent upon the purchaser
subniitting to the Department biannually, on or before the second anniversary of the date of sal¢, a
Groundwater Level Monitoring Program Report, to include proof satisfactory to the Departnicat, that
the hydrologic and other irapacts of the withdrawals do not exceed 50 percent of the initial water
columin height in the pumped wells as described in the supplemental report titled “Proposed
Maonitoring Program for Evaluation of Aquifer Conditions at Warm Springs and Urle Sites, Bagdad,
Arizona: Arizoma State Land Department Applications to Auction Water from State Land Nos. 21-
106804 and 21-106805,” by Errol L. Montgomery and Assoclates, Inc., dated August 22, 2002.
Additionally, if such impacts exceed the 33% trigger criteria contained in the referenced report, the
purchaser will, within 180 days, submit documentation to the Department that dcononstrates actions
designed to minimize such impacts.

If this Agreement is termmated the Department shall be entitled to retain the entire amount of
~ the advance payment and the Buyer shall not be entitled to any refund thereof. All rights of the Buyer
_ pursuant to this Agreement shall be terminated. '’

1L W.AJ.'E-B_QQAL[II

TheDepartment makesno guarantee with mpect to water quality or the suitablhty ofthe water
for Buyer S purposes.

The Department reserves the right to asslgn, leuse and issue permits for the use of the Prenmiiscs
_ both surface and subsurface to other pcrsons for any uses or purposes not inconsistent with Buyer's
A rights under thiz Agreeiment. 1 v v )
e o
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If at any time during the duration of this Agreement, the whole or any part of the Premises shall

be taken for any quasi-public or public purpose by any person, private or public corporation or by any

' governmental agency having authority to exercise the power of eminent domain or condemnation

proceedings pursuant to any law, general, special or otherwise, this Agrecment shall expire on the date

. when the Premises shall be taken or acquired, and all compensation and damages awarded for righits

or'interests in the Premiscs being condemned and all compensation and damages awarded for rights

"or interests in severance which may accrue to the remaining Premises shall be the sole property of the

Department; however, in the cvent of such taking, advance payments prepared and unused by Buyer

shall be returned to the Buyer to the extent, if any, that such taking makes it impossible for-Buyer to
enjoy the rights hereby purchased. '

The Buyer agrees to save, hold harmless and indemnify the Department and all of its agencies,

officers and employees agalnst any and all claims, costs, damages, expenscs or charges arising out of,

~inicidental to, or resulting in any way from Buyer’s operations pursuant to or in violation of this

Agreenient. Tlie buyer shall maintain such insurance as may be required by the Departinent in
connection with Buyer’s surface lease, easement or permit as described in Scction 3.

] Upon termination of this Agreement for any reason, Bujér agiees to leave the surface of thé
Premises in 4 reasonably safe condition as close to original conditions as possible, in accordince with
safety practices customary in the arca in which the Premises are located.

Welt closures, temporary or permanent abandonment of wells shall comply with rulés and
. regulations established by the Department of Water Resources and any special stipulations agreed to
by this Department and Buyer.

- TheBuycrshallpmmpﬂypayﬂleDepsmwnt (andlesseesofﬂml)eparnnentwhereappﬂcable)
for any loss to the Department or its lesscds ‘caused by the Buyer or by Buyer's servants, agenls,
employeea or contractor to the Premises, its grasses, forage, crops and. nmprovements. R

:  The Dcpartment shall have the right to terminate this Agrecment upon thirty (30) days prior
writtcn notice to Buyer at any time for the failurc or neglect of the Buyer to perform any of the
provisions hereof. If Buyer fails to make payments when due or to report timely arid accurately the
Depgrtment shall be entitled to terminate this Agreement immediately, without notice.
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18.  NOTICE OF AUTHORITY TO CANCEL THIS CONTRACT
This contract is subject to cancellation pursuant to A.R.S. § 38-511.

\l

19. - 'FE

In the evént a dispute between the Department and Buyer results in legal action, the prevailing
party in such action shall have the right to recover reasonable attorneys’ fees and costs incurred in the

proceeding.

20. CROSS-DEFAULT

Any default by Buyer under this Agmcuient shall constitute an event of default under the
Buyer’s surface lease, easement or permit authorizing the Buyer's use of the Premises as described in
Section 3, and any default in such lease, easement or permit shall be an event of default undci this

Agreement,
21. WATER RIGHTS

The Department’s authorization for the Buyer to extract ground water pursuant to this
‘Agreement, and to devote such water to beneficial use shall not entitle Buyer to assert any continuing
right to extract such water, or to any water right separate and apart from the rightsof the Department.
This Agreement shall not affect any water rights already owned by the Buyer or acquired by the Buyer
separately from and independent of this Agreement, and the Department shall not assert any interest
in such rights by virtue of this Agreement.

| ADDITIONAL CONDITIONS

“The Department reserves the right to rellnqulsh to the United States land needed for irrigation
works in corivection with a government reclamation project and to grant or dispose of rights of way
auid sites for canals, reservoirs, dams, power or irrigation plants or works, railroads, tramways,
transmissior lincs or any other purpose or use on or over the Premises. -

. 'FHIS DOCUMENT is submitted for cxamination and shall have no binding effect on the parties
- unless and until execated by the Department (after execution by the Buyer), and a fully executed copy
~ i3 delivered to the Buyer. '

: INTHLEVENTOFA‘DISPUWl)etwéentheparhcatolhisAgreemmt,ltisagreedtouse _
“arbitration to resolve the dispute but only to the extent required by A.R.S. § 12-1518; and, in no event

shall arbitration be employed (o resolve a dispute which Is otherwise eubject to administrative review
by the Department pursuant to srtatnte or Department Administrative Rule. .
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IN WITNESS HEREOF, the parties hereto have signed this Water Agrcement effective the day and

year set forth previously herein.
@& C R Trmes

STATE OF ARIZONA,

Arizona State Land Commissioner Buyer ’ Date
Buyer ‘ ' ﬂa&
PO Boyx_24S
VAddress '

(SEAL)  Bawbad AR 632
_ o - YCity - State Zip
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