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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistani Attormney Goners! Bashingon, DC. 20530

May 16, 199¢

The Hponerable Jonn Mclain
Chairman

Cormicztee on Indian Affairs
United States Senate
Washiagton, DC  2C510-6450

Dear Mr. Chalrman:

Tkank you for your letter recsived by the Department oI
Juetice on April 22, 159¢€, ard the cpportunity to provids
additional 1aformaticn to you and Senator Ky. regarding the Hopi-
United S:tates Settlement Agreement. Responses to the guesticns
posed by you and Senator Kyl are listed below.

Question 1. Eow did the Department of Justice value the claims
cf the Hopi Tribe against the Federal Government? Wiaat specific
Xactors were used? Does the $50.2 millicon raeflect a2 reasonable
estaimate cf the Federal Covernment's ligbility =n these cases?

Respopge:

The settlement of $50.2 millicn is a reasonable settlement
cf the Uni:ted States’ potential liability iIn the lawsuits we
are seztling with the Hopi Tribe. The four lawsuits
resolved by the Settlement Agreement all invelve claims by
the Fopi Tribe concerning the United States' alleged failure
to protect the Hopl Tribe from use of their lands by members
of the Navajo Nation.

The first lawsuit, Hopi Tribe v, United States, No. 651-835L

(Ct. Fed. Cl.) involves an action by the Hopi Tribe seeking
camages in the amount of $281,064,978 based on the alleged
failure oI the United States to enforce Bureau of Indian
2ffairs {(BIA) grazing regulations and thus to protect the
Coint Use Area and Hopl Partitioned Lands Irom damage by
NavaZo-owned livestock grazing without a permic. The
complaint includes a claim for damages for the BIA's failure
to collect (a) trespass penalties, (b) forage consumed fees,
and (¢) property damage fees on behalf of the Hopi Tribe.
The regulations ccncerning trespass penalties provide for a
penalty of $1 per day feor each animal for each day of
tregpapgs, together with the reasonable vzalue of the forage
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consumed and damag2s to property injured or destroyed. See,
2.g., 25 C.F.R. 151.21 {1958) (now at 25 C.F.R. 166.24(b});
25 C.F.R. 153,17 (1876); 28 C.F.R. 233,17 [(1978}):; 25 C.F.R.
1€8.14 (1983). The general grazing regulaticns promulgated
afcer 1957 contained language providing that the owner of
any livestock grazing in trespass on restricted Indian lands
ie liable to a penalty of $1 per head per day Ior each
animal, together with the reasonable value of tne forage
conaumed and damagesg to property injured or destroyed. 25
C.F.K. 151.21 (19s8). The Claims Ccourt, in its April 21,
1989 Crder, stated that the intent of the provision "was
clearlv to compengate the Fopi Indians financial.y for
damaces to ite land f£rdm overgrazing." The Hopili Tribe
asserts that, using Bureau of Indian Affairs numbers Zor
crespassing livestock, the United States owes the Hopi Tribe
trespase pernalties totalling at leagt §190 million for the
years 1958 through 1985. The Hopi Tribe presented the
Jusrice Departmenz its calculations of the trespase penalty

fines fcxr each vyear.

The secznd lawsu:-t, Secakuyku v. Hale, Nos. 94-17032, 95-

15092 (gpending in the United States Court of Appeals for the
Ninth Cireuit} inveolves an action by the Hopi Tribe for
camaces to the Hopi Partitioned Lands frzm Navajo
overcrazing of those lands pricr to partiticning of the
Joint Usge Areaz in 19%75. The claim is based on twe
provisions of the 1974 Settlement Act, 25 U.S§.C. 640d-5(d)
and 17(a). ©On January 15, 1993, the district ccurt awarded
the Hopi Tribe damages in the amount of $3,168,388 agalinst
the Navajo Nation. Both the Navajo Nation and the EHopi
Tribe appealed from that decision to the Ninth Circuit. On
appeal, the Hopi Tribe sought an increase in the damages
award and both Tribes argued that the digtrict court erred
in finding the United States not liable.

The third lawsuit, Hopi ibe v vaio ibe et . Civ.
85-801 PHX-EEC, is now pending in the United States District
Court in Phoenix, Arizona. This case concerns rent owed the
Hopi Tribe by the Navajo Kation, pursuant to 25 U.8.C. 6404-
15(a), for Navajo use of Hopi Particioned Lands for
homesite, farming and livestock grazing. The Hopi Tribe's
claimg include an action against the United States for the
alleged failure of the Secretary of the Intericr to issue
the reatal wvalue determinations in a timely fashion. The
Hopi Tribe threatened to renew its motion alleging a breach
of the Secretary's duty to timely issue the rental
determinations and seeking monetary compensation for loet
uge and rent because of t<he delay in igguance of the rental
determirations. The Department cof the Interior is many
years irn arrears in issuing final rental determinations fer
use of the Hopi Partitioned Lands. The Settlement Agreement
bars the Hopi Tribe's claimg against the United States for
damagea caused by the delay -- on condition that the
decisione are issued by January 1, 1997. In other words,
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under the Agreement, the Department ©f the Iaterior nas oOne
year to become current with rental determinations.

Tre final matter resolved by the Settlement Agreemeat is a
<hreatened acticn against the CUnited States by the Hopi
Tribe taat would include a ¢laim alleging a tempcorary taking
without compensation and a claim for breach of trust for
failing to remove Navajo residents of the Hopi Partitioned

Lands by 198¢.

The Jus-ice Department '‘evaluated esach of the Hopi Tribe's
zlaimes in light ¢Z the facts in each case, the legal
arguments for the claim, and the likelihood of success con
defenses potentially available to the Federal Government,
such as the statute of l:mitations and -—ack of jurisdoction.
The analysis of these claims was reviewed by Justice
Department sttorneys with many years' knowledge cf these
cases, by senior attorneys with expertise in the particular
fields of law involved, by Assistant Attorney Gereral Lois
Schiffer and, necause zf the large sum involved, by
Associate Attorney General John Schmidr.

As 2 longetanding policy matter, the Justice Department doss
not provide its assessment of the litigation risk involved
in each of the lawsuits. It would be especially imprudent
to dc so in a context such as this, where the lawsuits are
gtill "live! becausze the dismissals are contingent on events
that have not yet transpired and, hence, have not become
final. 1 hcpe that the adove descrintion of the claims will
help the Comrmittee better understand the lizigation risks
faced by the United States.

Questicn la. What other outstanding claimse does the Hopi Tribe
or the Navajc Naticn have against the United States? Way are
these c¢laims not included in this settlement proposal?

Responge:

The Horli Tribe has no other outstanding claime against the
Uniced States.

The Navaio Nation has one outstanding claim agains:t the
United States concerning the 1882 Reservation. This claim
is in the lawsuit Secakuku v, Hale, 9th Cir. Nos. 94-17032
and $5-1502 (the "Damages Case," described above). The
Navajo Nation claims that the United States is exclusively
liakle for harm i=s members caused to the Hopl range.
According to the Navajo Nation, Congress intended that the
United States bear all the costs of harm caused to the Hopi
by Navajo livestock grazing. We c¢o not share that reading
of the 1974 Act. Even if the Navajo Nation were to prevail,
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ar most, the United States' exposure on the Navajo claim
approximatesg $2 million.

~hat claim by the Navajo Nation is not included in tae
sectlement because the Navajo Nation dic nct want to discuss
gsectlement of the Secakuyku v. Hale cass or other monetary
iasues berween the Navajc Nation and the United Staces
during the period from 1593 to late 1935, while the Navajo
farilies and the Hopi Tribe were negotizting the terme of
the Accomrodation Agreement and while the Un:ited States and
Hopi Tribe were woriing to res:tructure the compensation
provisions. In the fall of 1995, sheortly after oral
argument in Secakuky v. Fale, we expressed to the Navajo
Nation that we thought the optimal time for resolution of
their claims was upon us, in part pecause we did not know
how soon after argument the Ninth Circuit would issue a
decigion and in part because we were abhout to resolve the
Hopi Tr.be's claims against us in thkat lawsuiz. The Navajo
Nation did not want to negotiate that lssue,

Taere are no other outstanding claims by the Hopi Tribe cor
tne Navajo Nation against the United States concerning the

lard dispute.

1 For the sake ©f completeness, we note that the Unitad
States and the Hopi Tribe have an outstanding claim against the
Navaio Nation concerning the Navajo-Hopi Land Dispute which 1ig
no: regolved as part of the settlement. This case invclves an
appreximately $800,000 contempt f£ine againsgt the Navajo Nation in
Masavegvg v. Zah, Sth Cir. No. 90-15304 (the *New Construction
Case"). The fine was impcsed for failure to remove a structure
that had been constructed in violation of the court's earliex
order. This matter ie now under the Mediator's direction and
settlement proposals have been exchanged. Any contemplated
pe-t]lement would not require Congressicnal action.

The Navajo-Hopi Land Dispute concerns the use of the 1882
Regervation lands and the 1974 Settlement Act'a relocation
provisions which apply to those lande. The 1334 Act lands are
located to the west of the 1882 Reservation. The United States,
Navaje Nation, and Hopl Tribe are litigating disagreements
concerning use of those lands in laweguits that have not been a
part of the negotlations that have peen directed by the Ninth
Circuit Court cf Appeals, and have led to the settlement
agreements.
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Ouesticn 1b. Can we expect & subsaquent action by the Navajs
Nat:on or the Navzjo familieg in the event of non-performances by
the Federzsl Governmenti?

sponEe.:

It is common in any gett_ement that one party may hLave
recourse againsgt aacther in the even: cf non-performance oI
an agreecd otligation. In this Settlement Agreement, the
United States 1as certain cbkbligations to the Eopi Tribe. It
rhe Uni-ed States defadlts on those okl-gatiorns, tha Hopi
Tribs has remedies agains: the United States. Default by
tre United States does no:t relieve the Hopi Tribe of -ts
obligations to Navajo families who are living on ths Hopl
Parcitioned Lands pursuan:t to the terms of an Accommodation
Acreement. We are commitzed to upholding cur end of the
bargain. But if we saculd fail to meet our
respensibilitaee, our non-performance will not result in
harm to the Navaio Kation cr Navajo families. Thus, we do
not anticipate an acticon by the Navajo Nation or the Navajo
families in the event cf non-performance by the Federal

sovernmant.

Question 1c. What oproblems will thege pettlement agreements
resolve? What partg of the dispute will these agreements not

resolve?

Reeponse:

IUnder these historic consensual agreements, the Fopl Tribe
will allow Navajo familieg, whose names appear orn the list
appended tc the agreement, to remain on the Hopl Part:tioned
Lands lawfully. This central issue, which has caused
contlict betweern the Tribes for over a century anrd whoch has
consumed an enormous amount of the rescurces of the
executive, judicial and legislative branches of the United
Stazes government for the last 5C years, will be resolved.
These agreements allow for relief from the construction
freeze so that Kavajo families may repair and improve their
homes, transfer grazing permits and Lncroase grazing
allocatione. They also provide for a return to the Hopi
Trine of jurisdic¢tion over range units now under Bureau of
Indian Affairs authority.

These settlement agreements also resolve the United States'
liability to the Hopi Tribe in several existing and
threatened lawsults enumerated above. Thesge settlements do
not reasnlve varioug claims between the Tribes for mcney
damaces, as described above in response to gquestion la.

In addition, these settlemen: agreements have paved the way
for a final resoiution of injunctive, non-monetary claims
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arought on First Amendment and other grounds by soms Navajo
irdividuals residing on the Hopi Partitioned Lands in Jepny
Manybeags v. Uajited Szates, 9th Cir. No. 90-15003. Under
the Mediator's directicn the United 3tates and the Manybeads
claintiffs are regotiating the process fcr bringing those
claime to £inal resolution, in recognition of the existing
acreements. This is strictly z procedural issue; no
additional funds or compenesation would ke invcoclved.

Question 1d. What does the United States get by setzling these
claims in this manner?

espense:

The United States gains 11 geveral ways through the
set-lemant agreements. The settlement provides Navajo
residents of the Hapi Partitiored Lands who wisi to remain
at their homesites in a r=lationship cf mutuzl respect witn
their Hop: neighbors an alternative that allows them to do
so. It relieves the Unitecd States of the obligation to
re’ogates Navajo residents who wish to remzin and may now do
so under the Accommodation Agreement terme. The setrrz’ement
alao resolves most of the litigacion that has been a drain
on all =ke parties' resources, including those of the United
States.

Questicn le. Whsat can the Congress do to help support and
etfectuaze this Settlemsnt Agreement?

Regponge:

Corgress can nelp support and effsctuate this settlement by
expandineg the Hopi Tribe's leasing authority through
amendment of 25 T.S5.C. 415, as it has done Isr numerocus
other tribes. The Hopi Tribe currently may not enter into
ieases of its lands for a term in excesps of 25 years with
one renewal. In order to give effect to this consensual
resolution, the Hopi Tribe is seeking from Congress 75-year
ieasing suthority.

Question 2. What happens if the Hopi Trike receives

gicnificantly less than 500,000 acree of land into trust? Isn't

it quite likely that the amcunt of land taken inte trust will be
sicnificantly less than 500,000 acres?

ngponse:

The United States will take land into trust for the Hopi
Tribe anly on certain conditions:

» Tae Hopl Tripe must purchass the land from itz own funds
from a willing seller. If the land that the Hopi Tribe
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seeks tc purchase is owned by the State cf Arizonz, the
State must indicate that it concurs in the condemration of
~he land by the United States. (The State has inforred us
zhat condemnation is the appropriate means under Arizona law
fcr such a conveyance to be made.)

» The land must be land in Northerr Arizona that is
used substantially for ranch:ag, agricultural and cther
similar rural uses. Moreover, any State lands acguired
must be lands that are intersperged with private lands
already acgiired by thd Hopi Tribe.

» Th= Hopi Tribe must ask that specific parcels cof land
(rot exceedirg 500,000 acres in total) be taken intc

—rust.

» The Department of the Interior must follow &ll
applicabie regulations in congidering reguestis G
particular parcels of land inte trust.

z take

Tf -ne Hopl Tribe does not purchase land or dJdoes not
request that _and be taken into trusz, there is no
urther obligation on the United Statea. Under that

cirecumstance, Hopi claims under 28 U.£.C. § 1491 or
1505 cannot be resurrected.

If, however, tihe Hopi Tripe's efforts to acguire State
lande or to have lands taxken into trust, as provided
for in the Settlement Agreement, are deZegeated because
the United States cannot or will not take up to 500,000
acres in trust or because the State dces not concur in
the acgquisition of interspersad State lands and the
purchase of private lands is not a viable alternative,
then the Hopi Tribe has a narrowly circumnscribed remedy
against the United States. Specifically, the Hopi
Trine'e release of the United States' liab:lity, il
anv, for circumscribed damages, under 28 U.S.C. § 1491
or 1505, bpecomes ineffective,

Because the Hopi Tribe will decide how much land, if
any, to purchage with its own funds and how much to
request be taken intoc trust (not exceeding 500, 0C0C
acres), we cannot determine the likelihood =hat
significanctly less than 50C,000 acreg will be taken
into trust for the Homi Tribe under these agreements.
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Question 2a. Does the 500,000 acres of land described in the
settlemert agreement accurately reflect the amcount of land that
will be used by tlhz Navajo families residing on the EPL? Why do
these ficures diffar so dramatically?

Respeonse:

The 500,000 acres is a number baged upon eguity and hard
barcaining. It is substantially less than the Hopi Tribe
oricinally sough=. Tkie was a good faith, bur tough, series
¢ negotiations. '

The Hopi Partitioped Landes are apprcoximately 80C, 00l acres
in extent. Under the Accommcdation Agreement, & gignilficant
amoun: ©f the Hopi Partitioned Lands weould be under use by
Navajo residents. The Navajc residents would use nct only
the homesite lands that they live on, but also lands tha:
they use for farming and grazing. Navajo livegtock
generally graze near the homesites.

The actual acreage in direct use by the Navajc families
under the Accommodation Agreement terms would appreximate
101,000 to 102,020 acres. Thkis is calculated as three acres
per homesite, plue ten acres c¢I farmland per homesite, plus
36 acres per sheep unit year long for 2800 sheep units. The
agreement contemplat=s 112 homesites. The attorney for the
Navajo families reports that some families have moved off
the Hopi Partitioned Lands, leaving approximately 80
homesites (which would vield a direct use figure cloger to
101,000 than to 102,000).

The lands being used by Navaj¢ residente are scattered
throughout the Hopi Parcitioregd Lande. The attached map
indicates the distribution of Navajs homesites on the Hopi
Partitioned Lands. (Although a few of the families have
suksequently moved, the cverall distribution has not changed
significantly.)] Because the Navajo homesite areas are
interspersed throughout the Hopi Partitioned Lands, the
effecrtive impingement on Hopili use is more than the acres in
direct use by the Navajo families. As a practical matter,
ir is difficult for the Hopi to use the interstices between
the Wavajo horesites and grazing lands for their own
purpoacs, such as cattle grazing. Hence, we believe the
500,000 acres reasonab.y recompenses tnhe Hopi Tribe for che
lost use to them of significant portions of the Hopi
Particionad Lands.

Finally, in the negotiazions the Hopi Tribe sought equity in
relation to the amount cf land acguired by the United States
for tae Navajo NatZon. The Navajo, unlike the Hopi, have
exclusive use of the approximazely 200,000 acres partitioned
to them. In addition, to address the Navajo Natiorn's leoas
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of use of the Heopi Partiticned Lands and to provide lands to
which Navajo residents of the Eopi Partitioned Lands could
re_ocate, Congress acquirsd 250,000 acres of laad Ior the
Navajo Natiocn and took into trust an additional 150,000
acres of land already owned in fee by the Navajo Nation.

The Hopi families who resided on the Kavajo Partitizned
Lands moved without provision of additional lands. At that
time, nc lands were acguired or taken into crust for the

Hopi Tribe.
Question 2b. Why does the [Department of Justice support &
sattlement agreement -—hat arpears To have £0 many esTape clauses
for the Hopi Tribe?

2 onsg

(]

Tt is common for settlement agreements to provide Ior a
remedy for the eignatories 1f & party fails to perZorm an
obligation cr if the agre=ment should fail in part. These
setzlemert agreements provide some remedies to the Hepl
Tribe in the event of non-performance by the United States
of srecified obligatione. These remecdies are cilrcumscribed,
and consist of provisions that certain releaseg by the Eopi
Trioe of claims against the United States are rendered
ineffective. The Unized States is not liakle under the
agreements if the Navajo Naticn fails to pay rent to the
Hopi Tribe for the Navajo famil-es residing cn the Hop:
Parzitioned Lanc.

The settlement egreements do not allow the Hopi Tribe to
altar, veoid, or otherwise "egcape™ ite obligations to the
United States or the Navajo fam.lies pursuant to the
agraements.

Question 4. Can the Hopi Trike decide to use the $5%0.2 million
for purpocses otaer than land acguieiticn? IZ the Hopi Tribe
elects to use the furds for purposes other than land acguisition
and ig therefore unable to acgquire the 500,000 acres, would the
Hopi Tribe still retain a causs of action under 28 U.S.C. 148:
and 15067<

Regponse:

The Hopi Tribe may use the $50.2 million for purposes other
than larnd acquisition., Nothing in the Agreement congtrains
the Trike's use of those funds. Nor does the Agreement
retain a cause of action for the Eopi Tribe under 28 U.S.C.
1491 and 1505 under any cilrcumstance where the Hopi Trike

2 ~he numbering of the questions in our respcocnsge tracks
the number:ng n the Incoming letier.
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does nct acguire 500,000 acres of land. (See resporse to
guestion 2 above) .

Question 5. What opportunity will the general public nave to
participate in the process if the United States takes 1nLo Lrust
additional lands acguired by the Hopi Tribe?

Respongs:

The sertlement agreements gpecify that, in considering the
Hepi Triba's reguest, 1f any, to take up to 500,020 acres oI
lanc into trust, the Department of the Interior will comply
with "ail existing applicable laws arnd regulaticns." The
relevant regulztions provide for:

» notice Lo State and lozal governmernts about the reques: to
take land into trust, 25 C.F.R. 151.11 (60 Fed. Reg. 32,874-
7%, June 23, 1895);

» a corment period of at least 3¢ days kefore a decision is
made whetnher to take land into trust, id.;

» consideratiocn of issues that may be of interest to ths
State and local gcvermments, such as petential impacte on
regulatory jurisdiction, real prcperty taxee, and special
assesgsments, id.; and

» 1f a decision is made to take land inte trust, 2ctice 1n
the Federal Register of the £inal agency determination and a
time period of a: least 3C days curing which legal
challenges as allowed by law may be brought against the
finzl determinaticn to take land into trusz, see 61 Fred.
Reg. 18,082-83 {April 24, 1996..

Questien 6. Why does the Justice Department support tais
settlemert when several aroups of Navao famil-es appear to
oSprose it?

ResSponge:

The Justice Department supports thlie settlement because it
is & ccngensual resolutiosn of a long-standing dispute
achieved after several years of mediation arnd cf hard work
by all the parties. The se:ttlement ras been unanimously
approved by the negotizting representatives of the Navajo
families residing on the Hopi Partiticned Lands. We are
hopeful that a great majorizy of these families will sign
the Accommodation Agreement with the Hopi Tribe after
Congress approves the 75-year leasing authority and the Hopi
Tribe can formally offer the Accommocation Agr=ement to <he

families.
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Ag in many proctracted disputes, individuals for whom
settlement 1g mcet difficuylt to accept nay be more vocal
rran individuals who are crying to pregerve a COTEromise
chat, althouch not perfec:z, promises 3 vast improvement over
arn existing, acrimonious situation. The objecticns raised
aow are cnes that were raised and discussed in the course of
segotiaticna. The fact that these concerns were net fully
recressed does not represent a failure to have heard or
ur.derstocd the pignificence of the concerns.

Scome Navaso KEPL residerdts oppose recognition of Hepi
jurisdoction. Some state tha:t they are not answerable to
=ke laws of the United States put need cnly comply with the
strictures of their religion. Many Navajz families,
nowever, nave indicated support for this set:tlement. This
settlement provides a meane for these families to continue
tc reside Lawfully on the Hopi Partitioned Lands. The
choice of whether tce accept this option will belong to each
of the eligikle Navajo famil_.es.

In a setclement of any complex and historical dispute, ore
can expect scme oppcaition to compromise. Like any
compromige, thlis settlement does nct give any party a1l of
what it asked for. The settlemen: ggreemants represent,
hcwever, the hegt that the parties could fashion after four
years of tough negotiations in which the concerns oI all
parties were thoroughly discussed.

Quastion 7. Have any Navejo families on the list of thoses
eligible for leages already received relocation penefits from the
Office of Kavajo and Hopi Indian Relocation? How many Navaijo
families are eligible for leases under the terms of the
Settlement but are not eligikle for reloccation benefits?

Response:

The list of those eligikle for leaseg, List A of the
Accomodation Agreement, 1s a lisgst of full-time Navajo
residents of the HPL which was regotiated by the Tribes in
1982, as part of the mediation. Nothing irn the gettlement
terms charges the eligibkility gtandards for relocation

benefits.

Dur:ng tne last four years, since List A wag prepared in
mid-1932, some individuals cor fam:lies have accepted
relocation benefits, deceased or moved. According to the
Office of Navajo and Hopi Indian Relocation's records, of
the 253 Navajc families on "List A," 49 now have received
relocatian bsnefits. All but three of taese families
received the relocation benefits since List A was prepa-ed.
The receipt of relocation benefits by these nearly 50
Zamilies cn List A nelps exgplain the reduction :n full-time
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HPL Navajo res:dents repgorted by Mr. Phillips at the Hearing
on March z8, 1936, (See qguestion 8 below) .

Ten of tae Zamilies on List A have been denied
relocstion benefits. In some instances, appeals of the
deniials are pending. Ninety-seven of the families cn
List 2 have nct applied for relocation benefits.
Because those families have not applied for berefits,
the ONHIR does not currently have suffic-ent
informaticn to determine wiaether the families are
eligible for benefizs. ' Under the terms of the
Settlement Agreerent, in 1897, the ONHIR will begin
acquiring information concerning the eligibility for
relocation benefits cf List A families who have nct
entered into an Accommodation Agreement and have not
previously applied for openefits.

Question 7a. Will Navajo families on the list cf chose eligible
for leagpea under the Accommodation Agreement remain eliginle for
relocaticn benefits from the Q0ffice cf Navajo and Hopi Indian
Relocazicon?

= nge :

ramilies thaz sign up for an Accommeodation Agreement, and
were eligib.e for relocation bernefits when they signed an
Accommodaticn Agreement, will remain eligihle for relccation
benefits for three years in the event that a family decides
to move. This allows families a three-year trial period for
the Accommodation Agreement. The passage of three years
feollowing entrance into an Accommedation Agreement will
constitute a waiver of any and a2l rigatg a Navajce family
may have to relocaticn benefits.

Question 8. How have you arrived at the number "betwean 100 and
200 Navajo familieg" residing on the Hopi Partitioned Lands, and
why is this number so imprecise after all these vears of
negotiating?

Resoonsa:

The imprecigizsn ir the numbers reflscts an existing
ambiguity in defining or describing a acomeeite versua a
family. 1In 1992, the parties identified 112 Navajo
homesites on the Hopi Partitioned Landes. At that same time,
the parties idenzified a list of Navajo full-time residents
of the Hopi Partitioned Lands which included 232 families
living at the 112 homesites, comprised of 374 adults and 241
children. The numbers of homesites and families are
different because more than one family mav live at a
hemesite.
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A rezen. Navalo Nation enumeraticn ¢f Nava-o reaidents of
—he Hopi Partitioned Landes determired that there currently
are approximately 8C occupied homesites, innabited by 15§
families comprised of 256 individuzls.

Quzgticon 9. What happens i1f the Navajo Naticn does not pay rent
to the Hopi Tribe sometime 3during a Navajo family's 75-yezr lease

term?

Respopse:

Under the agreemenzs, 1f the Navajc Nation fails to pay rent
~he Hopi Tribe will have recourse in the federal courts
against the Navajo Nation, as they have in the past. Navajc
gignatories of Accommodation Agreements would not be subject
tc eviction cr other adverse action for failure of the

Navajo Nation to pay rent.

Cuesticn 1C. Does the Justice Department pelisve that forcible
relocation still will be required? For how many Navajo families?

And whe would carry out suca a task?

Responge :

The purpose cf the agreements is tec reduce te an absolute
minimum the necesssity for involuntary relocations. The
families can sigr an Accommodation Agreemant to avelid the
necageity for relocation. If a family does not sign an
agreement and remains on the Hepi Partitioned Lands, then
thet family (i€ eligible Zfor relocation benefitse) would be
subject to an action in trespass conce a house is provided
Zor cthat family. If a family that is not e.igible for
relocation benefits does not sicn an agreement anc remalns
on the Hopi Partiticned Lands, the family will be subject to
an actien in trespass once the time for signing an
Accommodation Agreement expires.

It appears that some involuntary relccation may be required
because some families may not be willing to live with the
constraints cof the Accommodation Agreement terms. We must
defer to Mr. Attakai's and Mr. Phillips' assessment cf how
many Navajo families will decline to enter into an
Accommodation Agreement. We understand that wany families
are undecided at this time.

An acticn for eviction of Navajo residentg of the Hopi
Partitioned Lands who have not chosen to relocata and have
not entered intoc an Acccocmmodation Agreasment czuld be
initiated by the Hopi Tribe o by the United States.
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Question 11. What purpoee 1s served by conditioning paymwment of
almost one-half cf the Hopi Tribe's funds under the settlement on
whether the Zongress passes a 75-year lease authority® 1Is this
gsuppoged tc somehow encourage the Congress to act?

Rgegsponge:

Under the Settlement Agreement, paymernts by the United
States are tied to progress in achieving a consensual
resolution cf the land dispute: specifically, the Un:.:ced
States' payments will Be made in stages marking progress
toward the goal of acccmmeodating a super-majority of Navajo
families who wish to remair on the Hopi Par-itiored Lancs.
The firsat milestons will be the Hopi Tribe's making the
Accommodation Acreement available to the Navajo famil-es for
signing; the Accommodation Agreement cannot be offered,
however, unless the Hopi Tribe has 75-year leasing
autacrity. Therefore, one of the United States' payments
can cnly be made if such authority is granted by Congress
and the Eopl Tribe offers the Accommodation Agreement —o the
families. This provision, like other aspects of the
set-lement, was reached after intense negotiations. We
resnectfully recuest that Congrese grant the Hopi Tribe 75-
yvear leasing authority like it has for other tribes.

Question 12. Ap a practical matter, how does the Justics
Department expect the Office of Navaje and Hopi Ind:ian Relocation
to build and keep ready but vacant housing for an unknown number
of Navajo families and, given the time it may take to carry out
eviction procedures, for an unxnown length of time?

Respopse:

The 1974 Settlemen: kct, the annual Appropriations Acts and
the Cffice of Navajo and Hepil Indian Relocation's (ONHIR)
implementing regulations establisn the requirements foxr
vroviding housing :to Navajo families who are eligible for
relocation benefits but do not make a site gelection. The
Settlement Agreement marely clarifies the timetable for
effectuating thcee provisions.

The ONHIR will not begir providing housing for ncn-
signatories of the Accommodaticn Agreement until the period
for signing an Azcommodation Agreement has ended. Thus, a:=
the time the ONHIR beginse building housing, the number of
Navajo families whc have not entered into an Accommodation
Agreement and have not made timely application for
relocation benefits will be a known number. If persons
eligible for relocation benefits do not enter into the
Accommodation Agreement and do not make a site sgelection for
homeg, they will surrender the decision of site selection to
the QONHIR.
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The Justice Cepartmant and the ONHIR will coordinate their
act:-ons ceoncerning eviction, consistent with the notice
racuiremerts set forth in ONHIR's regulations. Once the
house 1s constructed and the keys are delivered, the use of
the house is the responsibility of the person for whom it
was constructed. Taat persor has the same cholces available
to any home owner; 71e or sihe may occupy i:t, rent it, eell ic
or abandon it. The construction of a house ensures that a
person that is to be evicted as a trespasser has 3 home to
go to, in compliance with the 1974 Settlement Act's
provisions which coatemplated such a circumstance. See 25
U.S.C. 640d-14:d) {3).

Question 13, Has the Department of Justice commenced
regetiaticng with the Nava©o Nation to settle their claima
against the Federal Government for their part in the land
cispute? If net, why noz?

resgonpge:

Tne only outstanding claim by the Navajo Nation agalinst the
United Statea concerning the land dispute is the Dsmages
Case, as explained in our answer to guestion la asove,

Question 14. Many Navaijo families have expressed their concern
that the Accommodation Agreement does not provide them the right
to have family burials on the HPL. What ig the Department's
positilon on this issue® Should they be afforded this right?

Regvonse:

The Justice Department toock no formal position on burial in
the negotiaticns. The geal of the Department in these
negotiations has been to help facilitate a consgensual
resolution that addressges the Navajo families' interests in
remaining on the Hepl Partitioned Lands and addresses the
Hopi Tribe's concerns regarding sovereignty and jurisdiction
ovar che Hopili Reservataon. The Mediztor and the Unitad
States concurred that the details of the Accommodation
Agreement, including burial, were isgues that needed to be
resolved between the Tribes. We did not think we had a
basis for siding with one position over another on
particular issues concerning the accommodatien, iacluding
burial.

In meetings between Navajo HFL regidents and the Hcpi Tribe
during the spring and summer of 1993, the Navajo families
voiced concerns about burial. In these meetings, the Hopi
negotiating team made clear their ccncerns that burial sites
not be scattered all over the HPL, which would pose problems
as the Hopi Tribe tries to make improvements such as
agricultural or rocad dev=lopments. In the course cf

SRP002902



- 16 =~

1egotiations, the Hopi negotiating team exoressly stated at
numerous meetings with HPL residents that they would
negotiate about burial gites, that they hcped the Navajo
Nation would commit to assisting with the problem Ly
expanding the availability of burial sites or cemeteries on
nearby parts cof the Nezvajo Reservation, and that the Hopi
negotiating team was confident they could arrive at a

resolution.

The issue of birial was again discusged a2t negotiation
gsessions during 1895. ‘It was a central issue between the
Navao families and the Hopi Tribe in a three-day
negotiation session irn August 19395, which was mediated by
the Chief Mediator for the Ninth Circuit Court of Appeals,
David Lombardi. While recognizing the importance cf zhis
issue tao the Navajo families, the Meciator conciuded zhat
the positions rhad harcdened and that no further progress
could oe made con the issue in tne immedizte future.

Question 15. What steps 1&g the Dspartment of Justice takiag to
assist the Hopi Tribe and the Navajo Nation in educating Navajo
families residing on the HEL on the zerms and condi:tions of the
Accommedation Agreement?

REesSponse:

The federal negotiatcrs have met with the Navajo families to
respond to questions concerning the settlement. The Office
of Navajo and Hopi Indian Relocation has also provicded funds
to koth Tribes to assist with non-attorney expenses of the
mediation preocess, such as rental cf a meeting room in
Flagstaff. We almsoc anticipate that the Justice Department
will bear some of the costs of notifying the Navajo families
of the settlement hearing in the Manybeads case. This will
alsc invelve educating the Navajo HPL residents about the

terms ot the Accommodation Agreement.

Question 16. Many Navajo families have expressed concerr. that
cheir religicus practices are not adeguately protected urder the
Accommodation Agreement. Specifically, many Navajos object to
~he fencing on Star Mountain because it directly impacts their
religious practices. What is the Department's view =n :this
problem?

Response:

The Justica Department took nco formal position in the
negotiations on tais issue. As with burial and cther
.gpecifice of the Accommodation Agreemen= terms, we
determined, with the Mediator's concurrence, that the
Federal Governmen:t should not side with cne party or the
other on this issue.
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QUESTIONS SUBMITTED BY SENATOR KYL

Quesrtion 1. Is the Department of Justice confident that the 550
million in monetary compensation Zc be awarded to th2 Hopi is in
line witn the government's expceure in those civil actions?

Regpeonae:

Yes, we are confident that tiae $50 million in moretary
comoensation to be awarded to the Hooi Tribe is a reasonable
gsetzlement cf our expogfure in the pending and threatened
litigation which the settlement resolves, A detailed
description is provided in regponse to Senatcr McCain's
first question above.

i

Question 2. Does the Federal Governnent have sufficient existing
authority to acquire State lands pursuant to the Agrsement --
thvough ccndemnation or other means? Woulc the Department of
Justice or the Department of the Interior chject to writing
sripulations inte any implementing legis.aticn to protect the
State of Arizona's right to receive fair market value for, and to
concur in the selection of, any State lands chosen by the Hopi
and acquired by the Federal Government through condemnation?

Respense:

The Department of the Interior has authority te acquire
Staze lands through condemnation urnder existing law. The
relevant statutory provisions are: 40 U.B.C. 257, which
generally authorizes officials of the Federal Government who
have been authorized to procure rezl estate for public uses
to make such acguisitions for the United States by
condemnation; 25 U.S.C. 4585, which authorizes the Sacrecary
of the Interior to acguire land for Indians; and 25 U.S.C.
451, which authorizes the Secretary of the Interior to use
donated property in furtherance of any program authorized oy
other provisicn of law for the benefit of Indians {in this
irstance the funds would be donated by the Hopi Tribe for
acquisition of the State lands). Read together, these
gtatutes prcvide the Department of the Interior sufficient
authority to acquire State lands pursuant te the Settlemen:
Agreament.

The Takings C.ause <f the Fifth Amendment of the United
States Constitution assures the State of Arizona fair market
value for any State lands the Federal Government might
cendemn. Accerdingly, ro implementing legislation is
necegeary recarding that aspect of the settlement. The
Justice and Interiocr Departments do not support inclusion of
& provigion agsuring the State's concurrence because that
regtriction is already present in cur binding agreement with
the Hopi Tribe.
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Question 3. Coes the Administration have any cbjecticn to
writ:.ng into implement:ng legislation other stipulations made in
the settlement agreement -- among them, the dismissal of
lawsuits, the monetary compensation to be paid to the Hopi Tribe,
the lease arrangement to be offered to the Nava®o families, the
character of lands that may be acquired by, and taken intec trus:
for, the Hopli Tribe?

(2SPOnag .

The disadvantages of writing the termas of the settlement
agreemencs into implementing legislation outweigh any
advantages. Legislation is not required to give effect to
the »inding agreements concerning dismissal of the lawsuits,
menezary compensation and other terms. The only facet of
the agreements that reguires legiglative action concerns the
75-year lease term, for which the Hopi Tribe seeks a minor
amendment, gimilar to amendments received by many other
Tribes. Legislation with these additicpmal, unnecessary
provisions might entail delay, which may threaten the
momentum vital to the success of these historic settlements.

Questicn 4. During the term of the 75-year lease, the population
of Navajo families in the area may grow substantially. Is the
Federal Government obligating itself to provide a sufficient
water gupply to meet future needs -- isg it, in effect, creating a
new water right?

Regsponge:

We do not expect that the Accommodation Agreement allowing
Navajo families to remain on the Hapi Partiticned Lands will
creatz a new water right., Federal reserved -ights for
Indian reservatiocns are measured by the amount of water
necessary to fulfill the purposes for which the land was
made » reservation. Nothing in the settlement changes the
purposes for which the Hopi Reservat:ion was established,
which would include ceneral domestic and agricultural uses,
Moreover, domestic uses generally comprise a minor
percentage of the reserved water,
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Question 5. (a) How does the 500,000 acres to be taken into
srust for the Hopi Tribe compare to the amcunt of land occupied
and/or used by the Navajo families who are still residing cn the
Hopi Partiticnecd Lands? (b) Could the Justice Department
comment on the case out of the Eighth Circuit Court of Appeals,
South Dakora v, Interior, that held that the section of the
Indian Reorganization Act authorizing the Secretary to acguire
lande in trust was unconstituticnal? (¢) Is the Indian
Reorganization Act the statutory authority that the Secretary
would cite to take land iato trust pursuant to the Agreement with

the Hopi? ‘

Respcnseg:

a. Se2 response to guestion 2a posad by Senator McCailn.

b, The Justice Department believes South Dakota v,
Ipzerior, 6 F.3d B78 (8th Cir. 1995), was wrongly decided
by the panel in the Eight® Circuit Court of Appeals, as we
exziained in our petiticn for rehearing en pbang. The
Justice Department 8 now considering whether to seek
certiorari in the United States Supreme Court. In any
evant, any challenge to the settlement in this case ig
likely to arise in the Ninth Circuit, where the statutory
provision remains valid.

In addition, the Secretary of the Interior has recently
promulgated new regulations tha:t provide for jucicial review
of agency decisions te take land into trust. See 61 Fed.
Reg. 1B082-83 (April 24, 1996) (revising 25 C.®.R. 151.12).
This new regulation vitiates a fundamental assurption
underlying the Eighth Circuit's determination that the
statute i1s uncengtitutional.

¢. The Indian Reorganization Act is the statutcry authority
the Secretary would cite to take land into trust for <he
Hopi Tribe, pursuant to the Settlement Agreement.

Question 6. In the event that scme Navajo families choose not to
gign an Accommodaticn Agreement, we will be no closer to a f£inal

repgolution of the dispute than we are today. What is the remedy

1f some families chooses not to sigr Accommodation Agreements yet

refuse o _eave the Hepi Partitioned Lands?

Regporge:

Any families who choose nct to sign the Accommodation
Agreement and who remain ¢n the Hopli Partitioned Lands
withouts authorization will be in trespass and, as mentioned
above, an action in trespzss may be brought against them by
the United States or the Hopi Tribe. We are hopeful that a
super-ma;ority oI Navajo families now residing on the Hopi
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Partitioned Lande will sign the Accommodaticn Agreement or
chooge, instead, to accept their relocaticn penefits and
mcve away from the Hopi Partitioned Lands. For those
families that wish to sign an Accommodatian Agreement, the
creation of this alternative represents a vast change from
-he land dispute cirecumstances that face them today. In
light of thesge agreements, if some Navajo families choose
nct to sign an Accommodation Agreement, it will ke by thelr
own election that thev cannot remain at their homes on the
Hopi Partitioned Lands and not because the circumstances
proviaed no alternativg.

In this ressect, the Accommodation Agreement brings closure
-0 the situaticn the Navajo families have faced for the last
zwo decades, by presenting an cption for people lawfully to
remain on the Hopi Partitioned Lands and tc continue their
—raditional way of life at homesites which, in many
instances, 2aave been occupied by cheir families for many
generaticns., In addition, the agreements also bring closure
—o the land dispute by providing an end date for provision
of relocatior benefits to residente of the Hopi Partitioned
Lands who are eligible for such benelits. (See the response
zo question 6 pecsed by Senator McCain).

Question 7. In 1$80, Congress approved legislation that allowed
400,000 acres of land to be taken inte trust for the Navajo Tribe
and used for the benefit of Navajo families residing on the Hopi
Partitioned Lands. That measure was intended toc resclve the
dizpute, yet many Navajo families still chose not to move, Now
Congress ig being asked to approve legislation that will
facilitate 500,000 acres of land keing taken into trust for the
Hopi. 1Ig the Administration confident tha:t this represents final
rescliution? If sc, would it recommend legislative language to
relieve the Federal Covernment of any further obligations iZ this
proposal ultimately fails?

Response:

The prior commitment of lande to the Navajo Nation was
intended to provide lands tc which Navajos could be
relocated. Many famizlies have relccated, some to those
lands. Tre current settlement compensstes the Hopi Tribe
for its land logses. If some families decline to enter into
an Accommodation Agreement and co not move after receipt of
relocation benefits provided pursuant te the 1974 Settlement
Act, they are subject to an action for treepaseg. Such a
circumstance would not invite further land transfer to the
Navajo Nation. Nor would renewzl of the Accommodatian
Agreement at the end of 75 years invite further centribution
from the United States. Rent or other compengation
negotiated between the Tribes at that juncture would
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constitute the only compensa:ion'anticipated by The parties.

We recommend agairst inclusion at this time of legislatove
language that relieves the Federal Sovernment cf any furcher
obligationa. The OZfice of Kavajo and Hopi Indian
Relecation continues to have obligations to Navajo families
that already have moved from the Hopi Partit:ioned Lands but
have not yet received their benefite. This settlement
addresses the land dispute problem. The Sernate Committee on
Indian Affairse has indicated that a separate subseguent
hearing process will address issues relating tc relocation
benefits for Navajo who have already moved from the Hopi
Particioned Lands. We would not favor merging of that
peparate and fac: intensive issue with the land dispute
ippues in these settlement agreemants.

o * * *®

We very much appreciate your sustained support of effarts to
reach a coneensual resclution of this problem. This has heen a
long and difficultc process and we have learned a great deal since
cur first effort at settlement in late 1982, That propceed
getzlement, which would have regquired broad Congressional
legislation, hac been revised in response to many objections that
were voiced in 1992 and 1953, We look forward to working with

you on this issue.

The Cffice of Management and Budget has advised this
Department that 1t has no cbjecticn tc the pressntation of these
respenses from the standpoint of the Administration's program.

Please de not hesitate tc contact us if we may be cf
additionzl assistance.

Sincerely,

G Hehoff >

Andrew Fois /?fﬂ
Aggistart Attorney General

CC: The Honorable Daniel K. Inouye
Ranking Minority Member

L//The Honorable Joan L. Kyl
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