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U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Atterney General Rashingron, DC. 20530

May 16, 1996

The Honorable Jonn McCain
Chairman

Commiztee on Indian Affairs
United States Senate
Waghincton, RDC 20510-6450

Dear Mr. Chaixrman:

Thank you for your letter recsived by the Departiment ol
Justice on April 22, 1536, ard the opportunity to provide
additicnal iafermzticn to you and Senator Kyl regarding the Hopi-
United S:tates Settlerent Agreement. Responsea to the questicons
posed by you and Senator Kyl are listed below.

Question 1. Eow did the Department of Justice value the claims

of the Hopi Tribe againgt the Federal Government? What specific
Tactors were used? Does the $50.2 million raflect a reasonable

estimate of the Federal Government's liability in these cages?

Responge:

- The settlement of $50.2 millicn is a reasonable sectlement
of the United States' potential liability in the lawsuits we
are gsectling with the Hopi Tribe. The four lawsuits
resolvad by the Settlement hgreement all invelve claims by
the Fopi Tribe concerning the United States' alleged failure
to protect the Hopi Tribe from use of their lands by members
¢f the Navajo Nation.

The first lawsuit, Hopi Tribe v, United gStates, No. 651-83%L

(Ct. Fed. C1.) involves an action by the Hopi Tribe geeking
damaiges in the amount of $281,064,978 based on the alleged
failure of the United States to enforce Bureau of Indian
Affairs {BIA) grazing regulations and thus to protect the
Joint Use Area and Hopi Partitioned Lands from damage by
Navaio-ownaed livestock grazing without & permit. The
complaint includes a claim for damages for the BIA's failure
to collect (a) trespass penaltlies, (b) forage consumed fees,
and (c) property damage fees on behalf of the Hopi Tribe,

The regulations concerning trespags penalties provide for a

penalty of $1 per day for each animal for each day of
trespaseg, together with the reasonable value of the forage
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consumed and damages to property injured or destroyed. See,
2.4., 25 C.F.R. 151.21 (1958} {(now a:z 25 C.F.R. 166.24(b));
25 C.F.R. 153.17 {(1976); 2= Q.F.R. .33.17 {(1878); 25 C.F.R.
1€8.14 (1983). The general grazing regulations promulgated
after 19857 containesd language providing that the owner of
any livestock grazing in trespass on restricted Indian lands
ig liable to a penalty of 51 per head per day for each
animal, togsther with the reasonable value of the forage
consumed and damages to property injured or destroyed. 25
C.F.R. 151.21 (1958). The Claims Court, im its April 21,
1989 Order, stated that the intent of the provision "was
clearly to compengate the Fopi Indians Zinancially for
damaces to its land frdm overgrazimg." The Hopi Tribe
agaarts that, using Bureau of Indian Af airs numnbers Zor
trespassing livestock, the United States owes the Hopi Tribe
trespasgsse penalties totalling at least $190 million for the
years 1958 through 1985. The Hopi Tribe prasented the
Justice Department its calculations of the trespass penalty

fines for each year.

The second lawsuit, Secakuku v, Hale, Nos. 94-17032, 95-

15092 {(pending in the United States Court of Appeals for :the
Ninth Circuit) involves an action by the Hopi Tribke for
damages to the Hopi Partitioned Lands from Navajo
overcrazing of those lands prior to partitioning of the
Joint Use Area in 197%. The claim is based on two
provisions of the 1974 Settlement Act, 25 U.S.C. 640d-5(qd)
and 17(a). On January 15, 19593, the district court awarded
the Hopi Tribe damages in the amount of $3,168,388 against
the Navajo Nation. Both the Navajo Nation and the Eopi
Tribe appealed from that decision to the Ninth Circuit. ©On
appeal, the Hopi Tribe sought an increase in the damages
award and both Tribes argued that the district court erred
in finding the United States not liable.

The third lawsuit, Heopi Tribe v vaio ibhe et . Civ.
85-801 PHX-EHC, ig now pending in the United States Dietrict
Court in Phoenix, Arizona. This case concerns rent owed the
Hopi Tribe by the Navajo Nation, pursuant to 25 U.8.C. 6404-
15(a), for Navajo use of Hopli Partitioned Lands for
homesgite, farming and livestock grazing. The Hopi Tribe's
claimg include an action against the United States for the
alleged failure of the Secretary of the Interior to issue
the rental value determinations in a timely fashion. The
Hopi Tribe threatened to renew its motion alleging a breach
of the Secretary's duty to timely issues the rental
determinations and seeking monetary compensation for lost
uge and rent becauge of the delay in issuance of the rental
determinations. The Department of the Interior is many
years ir arrears in igsuing final rental determinations £for
use of the Hopi Partitiomed Lands. The Settlement Agreemernt
bars the Hopi Tribe's claims zgainst the United States for
damages caused by the delay ~-- on condition that the
decisions are issued by January 1, 18%7. In other words,
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under the Agreement, the Department of the Interior ras one
year to become current with rental determinations.

The final matter resolved by the Settlement Agreement is a
~hreatened acticn against the United States by the Hopl
Tribe that would include a c¢laim alleging a temporary taking
without compensation and a claim for kreach of crust for
failing to remove Navajo residents of the Hopl Partitioned

Lands by 198¢.

The Justice Department ‘evaluated each of the Hopi Tribe's
claims ir light of the facts in each case, the legal
arguments Zor the claim, and the likelihocd of success on
defenses potentially available to the Federal Government,
such as the statute of limitations and lack of jurisdiction.
The analysis of these claims was reviewed by Justice
Department attorneys with many vears' knowledge cf these
cased, by senior atteorneys with expertise in the particular
fields of law involved, by Assistant Attorney General Lois
Schiffer and, necause cf the larges sum involved, by
Associate Attorney General John Schmidt.

As a longstanding policy matter, the Justice Department doss
not provide its assessment of the litigation risk involved
in each of the lawsuits. It would be egpecially imprudent
to deo so in a context such as this, whers the lawsuits are
still "live" because the dismissals are contingent on events
that have not yet transpired and, hence, have not become
final. I heope that the above description of the claims will
help the Committee better understand the litigation risks
faced by the United Stzates.

Quegtioen la. What other outstanding claims does the Hopi Tribe

or the Navajo Nation have against the United States? Way are
these ¢laims not included in this settlement proposal?

Regponse:

The Hopi Tribe has no other cutstanding claime against the
United States.

The Navajo Nation has one outstanding claim against the
United States concerning the 1882 Reservation. This claim
is in the lawsuit Secakuku v, Hale, 9th Cir. Nos. %4-17032
and %5-1502 [the "Damages Case," described above). The
Navajo Nation claims that the United States is exclusively
liable for harm its members caused to the Hopli range.
According Lo the Navajo Nation, Congress intended that the
United States bear all the costs of harm caused to the Hopi
by Navajo livestock grazing. We do not ahare that reading
of the 1974 Act. Even if the Navajo Nation were to prevail,
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at most, the United States' exposure on the Navajo claim
approximates S2 million.

“hat claimr by ths Navajo Nation is not included in tae
settlement because the Navajo Nation dic not want to discuss
gettlement of the Secakukuy v. Hale case or other monetary
igsues bertween the Navajo Nation and the United Staces
during the period from 15923 to late 1995, while the Navajo
families and the Hopi Tribe were negotiating the terme of
the Accomrodation Agreement and while the United States and
Hopi Tribe were worzing to reatructure the compensation
provisions., 1In the fall of 1995, shortly after oral
argumant in Secakuky v. Hale, we expressed to the Navajo
Nation that we thought the optimal time for resolution of
their claims was upon us, in part because we did not know
how soon after argument the Ninth Circuit would issue a
decision and in part because we were about to resoclve the
Hopi Tribe's claims against us in that lawsuiz. The Navajo
Nation did not want to negotiate that issue.

Taere are no other outstanding claims by che Hopi Tribe or
the Navajo Nagtion against the United States concerning the

lard dispute.

1 For the sake of completeness, we note that the United
States and the Hopi Tribe have an outstanding claim against the
Navaio Nation cencerning the Navajo-Hopi Land Dispute which is
not resplved as part of the zettlement. This case inveclves an
approximately $800,000 contempt fine against the Navajo Nation In
Magayesva v. Zah, Sth Cir. No. 90-15304 (the “New Constructian
Case"). The fine wasg impczed for failure to remove a structure
that had been constructed in violation of the court's earlier
order, This matter is now under the Mediator's direction and
sertlement proposgals have been exchanged. Any contemplated
gectiemant would nct recquire Congressional actiaon.

The Navajo-Hopi Land Dispute concerns the use of the 1882
Regervation lands and the 1974 Settlement Act's relocaticn
provisions which apply to those lands. The 1934 Act lands are
located to the west of the 1882 Reservation. The United States,
Navajo Nation, and Hopi Tribe are litigating disagreements
concerning use of those lands in lawsuits that have not bzen =
part of the negotiations that have been directed by the Ninth
Circuit Court of Appeals, and have led to the gettlement

agreements.
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Questicn 1b. Can we expect a subssquent action by ths Navajo
Nation or the Navajo familize in the event of non-performance by

the Federal Governnent?

Regponse:

It is common in any gettlement that one party may have
recourse against another in the event of non-performancs of
an agreec okligation. In thig Settlement Agreement, the
United States has certain cbligations to the Hopi Tribe. It
the Uni-ed States defaulta on those okligaticrs, the Hopi
Tribe has remedies agains: the United States. - Default by.
the United States does no:t relieve the Heopl Tribe of lts
obligations to Navajo families who are Ziving on the Hopi
Partitioned Lands pursuan:t to the terms of an Accommodation
Acreement. We are commitzed to upholding cur end of the
bpargain. But if we shculd fail to meet our
respensibilities, our non-performance will not result in
harm to the Navajo Nation cr Navajo families. Thug, we do
not anticipate an acticn by the Navajo Nation or the Navajo
families in the event of non-performance by the Federal

Sovernmant.

Question lc. What problems will these pettlement agreements
resolve? What parts of the digpute wil. these agreements not

resolve?

Response:

Under these historic consensual agreements, the Hopi Tribe
will allow Navajo families, whose names appear on the list
appended tc the agreement, to remain on the Hopi Partitioned
Lands lawfully. This central issue, which has caused
conflict between the Tribas for over a century and whick has
consumed an enormous amount of the resources of the
executive, judicial and legislative branches of the United
States government for the last 5C years, will be resolved.
These agreements allow for relief from the construction
freeze so that Navajo families may repair and improve their
homes, transfer grazing pe=rmits and increase grazing
allocationa. They also provide for a return to the Hopi
Tribe of jurigdiction over range units now under Bureau of
Indian Affairs zuthority.

These settlement agreements alsoc resolve the United States!
liability to the Hopi Tribe in several existing and
threatened lawsults enumerated above. These settlements do
not reaslve wvarious claims between the Tribes for money
damages, ag described above in response to gquestion la.

In addition, thede settlement agreements have paved the way
for a final resolution of injunctive, non-monetary claims
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brought on First Armendment and other grounds by scms Navajo
irdividuals resgiding con the Hopi Partitioned Lanas in Jepny
Mznvbeads v. United S=atres, 9cth Cir, No. 20-1%5003. Under
the Mediator's direction the United States and the Manybeads
Plaintiffe are regotiating the process for bringing those
claims to final resolution, in recogniticon of the existing
acreements. This is strictly a procedural i@sue; no
additional funds or compeneation would be involved.

Question 1d. What does the United States get by setzling these
claims in this manner?

Response:

The United States gains in several ways through the
getzlement agreements. Tne settlement provides Navajo
residents of the Hopi Fartitiocred Lands whe wisih te remain
at their homesites in a relationship of mutual respect witn
their Hopi neighbors an alternative that allows them to do
so. It relieves the United States of the obligation to
relocate Navajo residents whe wish to remzain and may now do
so under the Accommodation Agreemsnt terme. The gett’ement
also resolves most of the litigation that has been a drain
on all the parties' resources, including those of the United

Staces.

Question le. What can the Congress do to help support and
effectuaze this Settlement Agreement?

Re nge:

Congress can nkelp support and effectuate this settlement by
expanding the Hopi Tribe's leasing authority through
amendment of 235 7.5.C. 415, as it hasg done Zor aumercus
other tribes., The Hopi Tribe currently may not enter into
leases of its lands for a term in excess of 25 years with
one renewal. In order to give effect to this consensual
regolution, the Hopi Tribke is seeking from Congress 75-year
leasing authority.

Question 2. What happesns if the Hopl Trike receives

gignificantly less than 500,000 acres of land into trust? Isn't

it guite likely that the amount of land taken into trust will Dbe
sicnificantly less than 500,000 acres?

BQEEOHSE H

The TUnited States will take land into trust for the Hopi
Tribe only on certain conditions:

» Thne Hopl Trice must purchase the land from itz own funds
from a willing seller. If the land that the Hopi Tribe
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seeks to purchase is owned by the State of Arizona, the

State mugt indicate that it concurs in the condemration of
~he land by the United States. (The State has informed us
chat condemnation is the appropriate means underX Arizona law

for such a conveyance to be made.)

» The land muet be land in Northerr Arizona zhat is
used substantially for ranching, agricultural and ciher
gimilar rural uses. Moreover, any State lands acguired
must be lands that are interspersed with private lands
already acquired by theé Hopl Tribe.

» The Hopi Tribe must ask that spscific parcels aof lana
(rot exceeding 500,000 acres in total) be taken into

rust.

» The Department of the Intericr must follow all
applicable regulaticns in congidering reguests tc take
particular parcels of land into trusc.

If the Hopi Tribe does not purchase land or does not
request that land be taken into trus:c, there ie no
further obliga-ion on the United States. Under that
cirecumgtance, Hopi claims under 28 U.S.C. § 1491 or
1505 cannot be resurrected.

If, however, the Hopi Iripe's efforts to acquire State
lande or to have lands taxen into trust, as provided
for in the Settlement 2Agreement, are deieated because
“he United States cannoct or will not take up to 500,000
acres in trust or because the State dces not goncur in
the acquisition of interspersed State lands and the
purckase of private lands is not a viable alternative,
then the Hopi Tribe has a narrowly circumscribed remedy
against the United States. Speeifically, the Hopi
Tribe's release of the United States' liability, i
anyv, for circumscribed damages, under 28 U.S.C. § 1481
or 1505, becomes ineffective.

Because the Hopl Tribe will decide how much land, if
any, to purchase with its own funds anrnd how much to
request be taken into trust (not exceeding 500,260
acres), we cannot determine the likelihood that
significan<ly less than 500,000 acres will be taken
into trust for the Hooi Tribe under these agreements.
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Question 2a. Does the 500,000 acres of land described in the
settlement agreement accurately reflect the amount of land that
will be used by the Navajo familieg residing on the EPL? Why do
these ficures differ so dramatically?

Responsge:

The 500,000 acres is a number based upon equity and hard
barcaining. It is substantially less than the Fopli Tribe
oricinally souch=. This was a gcod faith, but tough, series
cZ negotlations. '

The. Hopid Partitioned Landsg are approx-mately 900,000 acres
in extent. Under the Accommcdation Agreement, 2 significant
amount of the Hopi Partitioned Lands would be under use by
Navejo residente. The Navajo residents would use not only
the homesite lands that they live on, but also lands tha:
they uze for farming and grazing. Navajo livestock
generally graze near the homesites.

The actual acreage in direct use by the Navajo families
under the Accommodation Agreement terms would apprcximate
101,000 to 102,000 acres. This is cslculated as three acres
per homesite, plus ten acres of farmland per homesite, plus
36 acres per gheep unit year long for 2800 sheesp units. The
agreement contemplates 112 hemesites. The attorney for the
Navajo families reports that some families have moved off
the Hopl Partitiomed Lands, leaving approximately 80
homesites (which would yield a direct use figure closer to
101,000 than to 102,000).

The lands being used by Navajo residents are scattered
throughout the Hopi Parzitioned Lands. The attached map
indicates the distribution of Navajc homesites cn the Hopi
Partitioned Lands. (Although a few of the families have
subsequently moved, the cverall distribution has not changed
gignificantly.) Because the Navajoc homesite areas are
interspersged throughout the Hopi Partitioned Lands, the
effective impingement on Hopi use ig more than the acres in
direct use by the Navajo families. As a practical matter,
it is Gifficult for the Hopi to use the interstices between
the Navajo homesites and grazing lands for their own
purposeg, such as cattle grazing. Hence, we beliave the
500,000 acres reasonab.y recompenses tne Hopi Tribe far the
lost use to them of significant portions of the Hopil
Particioned Lands.

Finally, in the negotiazions the Hopi Tribe gought equity in
relation to the amount of land acguired by the United States
for tas Navajo Nation. The Navajo, unlike *he Hopi, have
exclusive use of the apoproxima-ely 200,000 acres partiticned
to them. In addition, to addresg the Navajo Nation's loas
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of use of the Hopi Partiticned Lands and to provide lands to
which Navajo residents of the Eopi Partitioned Lands could
relocate, Congress acguirad 250,000 acres of laad for the
Navajo Nation and took into trust an additional 150,000
acres of land already owned in fee by the Navajo Nation.

The Hopi families who resided on the Navajec Partiticned
Lands moved without provision of additional lands. At that
time, no lands were acquired or taken into trust for the

Hepi Tribe.

Question 2b. Why does the Departmant of Justice support 2
gettlament agreement that appears t©o have go Many escape clauses
for the Hopi Tribe?

Regponge:

It is commeon for gettlement agreements to provide Ior a
remedy for the signatories 1f a party fails te periorm an
obligation or if the agreement should fail in part. These
set-lement agraements provide some remedies to the Hepi
Tribe in the event of non-performance by the United States
of specified obligations. These remedies are cilrcumscribed,
and consist of provisicns that certain releases by the Eopi
Trine of claims against the United Stateg ars rendered
ineffective. The United States is not liable under the
agreements if the Navajo Nation f£ails to pay rent to tihe
Hopi Tribe for the Navajo families residing cn the Hopi
Partiticned Land,

The settlement zgreements do not allow the Hopl Tribe to
alter, void, or otherwise "eacape" ite obligations to the
United States or the Navajo famlilies pursuant to the
sgreements.

Question 4. Can the Hopi Tribe decide to use the $50.2 million
for purposes other than land acquisition? IZ the Hopi Tribe
electe to use the furds for purposes other than land acguisition
and ie therefore unable to acquire the 500,000 acres, would the
Hopi Tribe still retain a causes of action under 28 U.S8.C. 1491

and 15052<

Regponse:

The Hopi Tribe may uge the $50.2 million for purposes other
than land acguisition. Nothing in the Agreement congtrains
the Trige's use of thoge funds. Nor does the Agreement
retain 3 cause of action for the Hopi Tribe under 28 U.5.C.
1491 and 1505 under any circumstance where the Hopi Trike

2 The numbering of the guestions in our responge tracks
the numbering in the incoming letter.
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does nct acquire 500,000 acreg of land. (See resporse to
gu=stion 2 above) .

Question 5. What opportunity will the general public have to
parcticipate in the process if the United States takes 1nto trust

additionsl lands acquired by the Hopl Tribe?

Responge:

The settlement agreements specify that, in considering the
Hepi Trike's request, if any, to take up to 500,000 acres oI
land into trust, the Department of the Interior will comply
with "all existing applicable laws arnd regulations." The
relevant regulations provide for:

» notice Lo State and local govarnmerntse about the request to
take land into trust, 25 C.F.R. 151.11 (60 Fed. Reg. 32,874-
79, June 23, 1895} ;

» a corment pericd of at least 3C days kefore a decision is
made whether to zake land into trust, id.;

» consideratisn of issues that may be of interest to the
State and local gcvermments, such as potential impacts on
regulatory jurisdicticn, real prcperty taxes, and special
assegsments, id.; and

» if a decision is made to take land into trust, zctice in
the Federal Regiaster of the final agency determination and a
time pericd of at least 30 days during which legal
challenges as allowed by law may be brought against the
final determinaticon to take land into trust, see 61 Fed.
Reg. 18,082-83 (April 24, 1996},

Questicn 6. Why does the Justice Department support tils
settlement when several groups of NavazZo families appear to
oppose it?

Respongs:

The Justice Department suppcrts this settlement because it
is & ccnsensual resoluticn of a long-standing dispute
achieved after several yesars of mediation and of hard work
by all the parties. The settlement has been unanimously
approved by the negetiating representatives of the Navajc
families residing on the Hopi Partiticned Lands. We are
hopeful that a great majoritcy of these families will sign
the Accommodation Agreement with the Hopi Tribe aftex
Congress approves the 75-year leasing authority and the Hopil
Tribe can formally offer the Accommocation Agrsament to the

families.
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As in many pro:racted disputes, individuals for whom
gettlement is mcst difficult to accept nay be more vocal
than individuals who are crying to preserve a compromise
that, althouch not perfecz, promiges a vast improvement over
an existing,., acrimonious situation. The cbjections raised
now are ones that were raised and discussed in the course of
negotiaticns. The fact that these concerns were not fully
regressed doss not represent a failure to have heard or
arderstood the pignificance of the concerns.

Some Navaio EPL residerdts oppose recognitien of Hopi
jurisdiction. Some state that they are not answerable to
~ke laws of the Unitad States but rneed cnly comply with the
strictures of their religion. Many Navajc families,
nowever, have indicated support for this set:tlement. This
settlement provides a means for these families to continue
to reside lawfully on the Hopi Partiticned Lands. The
choice of whether to accept this cption will kelong to each
of the eligilkle Navajoe familles.

In a settlement of any complex and historical dispute, one
can expect scme oppcsition to compromise., Like any
compromize, this sgettlement does not give any party 31l of
what it asked for. The settlemen: agreements repressut,
hcwever, the best that the parties could fashion after four
yeara of tough negotiations in which the concerns ol all
parties were thoroughly discussed.

Question 7. Have any Navaje families on the list of those
eligible for leases already received relocation penefits from the
Office of Navajo and Hopi Indian Relocation? How many Navajo
families are eligible for _eases under the terms of tne
Settlement but are not eligikle for relocation benef:its?

Response

The list of those eligikle for leages, List A of the
Accomodation Agreemert, is a list of full-time Navajo
residents of the HPL which was negot:iated by the Tribes in
1952, as part of the mediation. Nothing in the gettlement
terms changes tae eligikility standards for relocation

benefits.

During the last four years, gince List A wasg prepared in
mid-1992, some individuals oxr families have accepted
ralocation benefits, deceased or moved. According to the
Office of Navajeo and Hopi Indian Relocation's records, of
the 253 Navaic families on "List A," 49 now have received
relocation benefits. All but three of these families
received the relccation benefits since List A was prepared.
The receipt of relocation benefits by thease nesarly 50
Zamilies cn List A helps exgplain the reduction in full-time
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HPL Navajo residents regorted by Mr, Phillips &t the Hearing
on March 28, 1996. (See guestion 8 below).

Ten of the “amilies on List A have kean denied
relocstion benefits. In some instances, appeals of the
denials are pending. Ninety-seven of the families on
List A have not applied for relocation benefits.
Because those families have not apwlied for benefits,
tie ONHIR does nect currently have sufficzent
informaticn to determine whether the famiiies are
eligible for benefi<s. ' Under the terms of the
Settlesment Agreemenz, in 1997, the ONHIR will begin
acqguiring informaticn concerning the eligibility for
relocaticon benefits ¢f List A families who have not
entered into an Accommodation Agresment and have not
previously applied for benefits.

Questicn 7a. Will Navajc familizs on the list ¢f those eligible
for leases under the Accommedation Agreement remailn eligible fer
relocazion benefits Zrom the Qffice of Navajo and Hepi Indian

kRelocazicen?

nse:

ramilies that sign up for an Accomnmodation Agreement, and
were eligible for relocation benefits when they signed an
Accommodation Agreement, will remain eligible for relccation
benefits for thrse years in the event that a family decides
to move. This allows families a three-year trial period for
the Accommocdation Agreement. The passage of three years
following entrance into an Accommodation Agreement will
congtitute a waiver of any and all rignts a Navajo family
may have to relccation benefits.

Question 8. How have you arrived at the nuaber "between 100 and
200 Navajo families" resgiding on the Hopi Partitioned Lands, and
why is this number sc imprecise after all these years of
negotiating?

Responge:

The imprecigicn in the numbers reflects an existing
ambiguity in defining or describing a nomesite versus a
family. In 1992, the parties identified 112 Navajo
homesites on the EHopi Partitioned Lands. At that same time,
the parties identified a list of Navajo full-time residents
of the Hopi Partitioned Lands which included 253 families
living at the 112 homesites, comprised of 374 adults and 241
children. The numbers of homesites and families are
different because more than one family mav live at a
homesite.
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A recen:z Navajo Nation enumeration of Navaio residents cf
zhe Hopi Parti-icned Lands determired that there currently
are approximately 80 occupied homesita2s, inhabited by 155
families comprised of 356 individuals.

Qu=sgtion 9. What happens if the Navajo Naticn does not pay rent
to the Hopi Tribe sometime Jduring a Navajo family's 75-year lease

ferm?

Regponse:

Under the agreemenzs, if the Navajo Nation fails to pay rent
~he Yopi Tribe wi3l have xracourse in the fedsral courts
against the Navajo Nation, as they have in tne past. Navajc
signatories of Accommecdaticn Agreements would not be subject
to eviction or other adverme action for Zfailure of che

Navajo Natich to pay rant.

Quastion 1C. Does the Justice Department oelisve that forcible
relocation still will be requirad? For how many Navajo families?
And whe would carry out such a task?

Responge:

The purpose cf the agreements is to rsduce to an absclute
minimum the necessity for involuntary relocationg. The
families can sign an Accommodation Agreement to aveid the
necegsity for relocation. If a family does not sign an
agreement and remaing on the Heopl Partitioned Lands, then
that family (if eligible for relocation benefits) would be
subject o an action in trespass once & house is provided
for that family. If a family that is not eligible for
relocation benefits doeg not sign an agreement anc remains
on the Hopi Partiticned Lands, the family will be subject to
an action in traspase once the time for sigming an
Accommodation Agreement axpires.

Tt appears that some involuntary relocation may be required
becauge scme families may not be willing to live with tiae
constraints of the Accommodation Agreement terms. We must
defer to Mr. Attakai's and Mr. Phillips' agssessment cf how
many Navajo families will decline to enter Znto an
Accommodation Agreement. We understand that many families
are undecided at this zime.

An action for eviction of Navajo residents of the Hopi
Partitioned Lands who have not chosen to relocate and have
not entered into an Acccommeadation Agreament cculd be
initizted by the Hopi Tribe or by the United State=s.
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Question 11. What purpose ig served by conditioning paywent of
almost cne-half of the Hopi Tribe's funds under the settlement on
whether the CTongress pagses a 75-year lease authority? 1Is this
gupposed to somehow encourage the Congress to act?

Regponge:

Under the Settlement Agreement, paymernts by the United
States are tied to progress in achieving a consensual
resolution of the land dispute: gpecifically, the Un:zed
States' payments will He made in stages marking progress
toward the goal of acccmmodating a super-majority of Navajc
families who wish to remair on the Hopi Partitioned Lancs.
The first milestons will be the Hopi Tribe's making the
Accommedation Agreement available to the Navajo families for
signing; the Accommodation Agreement cannot be offered,
however, unless the Hopli Tribe has 73-year leasing
autherity. Therefore, one of the United States' payments
can enly be made if such authority is granted by Congress
and the Hopi Tribe offers the Accommodation Agreement tc the
families. This provisioen, like other aaspects of the
setzlement, was reached after intense negotiations. We
respectfully recuest that Congress grant the Hopli Tribe 75-
year leasing authority like it has for other tribes.

Question 12. Ag a practical matter, how does the Justics
Department expect the Cffice of Navajo and Hopi Indian Relocation
to build and keep ready but vacant housing for an unknown number
of Navajo families and, given the time it may take to carry out
eviction procedures, for an unknown length of time?

Responge:

The 1974 Sett_.ement Act, the annual Appropriations Acts and
the Cffice of Navajo and Hopil Indian Relocation's (ONHIR)
implementing regulations establish the requirements for
providing housing o Navaje families who are eligible for
relocation benefits but do not make a site selection. The
Settlement Agreament merely clarifies the timetable for
effectuating thcee provisgions.

The ONHIR will not kegin providing housing for ncn-
gignatories of the Accommodation Agreement until the period
for signing an Accommodation Agreement has ended. Thus, at
the time the ONHIR bkeginse building housing, the number of
Navajo families who have not entered into an Accommodation
Agreesment and have not made timely application faor
relocation pbenefits will be a known number. If persons
eligible for relocation benefits do not enter into the
Accommodation Agreement and do not make a site gelection for
homes, they will surrender the decision of site selection to

the ONHIR.
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The Jugtice Cepartment and the ONHIR will ccordinate their
actions concerning avietion, consigtent with the notice
raguiremerts set forth in ONHIR's regulations. Once the
house is constructed and the keys are delivered, the usgse of
the house is the responsibility of the person for whom it
was constructed. That persen has the same cholces available
to any home owner; ne or sae may occupy it, rent it, sell it
or abandon it. The construction of a house ensures that a
person that i1s to be evicted as a trespasser has a home te
go to, in compliance with the 1374 Settlement Act's
provisions which contemplated such a circumstance. See 25
U.8.C. 640d-14(d) (3}.

Question 13. Has the Department of Justice commenced
negetiaticns with the Nava‘o Nation to settle their c¢laims
against the Federal Government for their part in the land
clepute? If nct, why noz?

Resgonge:

Tae only outstanding claim by the Navajo Nation against the
United States concerning the land dispute is cthe Damages
Cage, as explained in our answer to guesticn la above.

Question 14. Many Navajo families have expressed thelr concern
that the Accommodation Agreement. does not provide them the right
to have family burials on the HPL. What is the Department's
position on thils issue? Should they be afforded this right?

Regponse:

The Justice Department tcok no formal position on burial in
the negotiations., The goal of the Department in these
negotiatioens has been to help facilitarte a consensual
resolution that addresses the Navajo families' incerests in
remaining on the Hopi Partitioned Lands and addresses the
Hopl Tribe's concerns regarding sovereignty and jurisdiccion
over the Hopi Regervation. The Mediator and the United
States concurred that the details of the Accommodation
Agreement, including burial, were issues that needed kLo be
resolved between the Tribes. We did mnot think we had a
basis for siding with one position over another on
particular issues concerning the accommodation, including

burial.

In meetings between Navajo HAPL residents and the Hopi Tribe
during the spring and summer of 1993, the Navajo families
voiced concerns about burial. In these meetings, the Hopi
negotiating team made clear their concerns that burial sites
net be scattered all over the HPL, which would pose problems
ag the Hopl Tribe tries te make improvements such as
agricultural or road developments. In the course cf
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negotiations, the Hopi negotiating team expressly stated at
numerous meetings with HPL residents that they would
negotiate about burial sites, that they hoped the Navajo
Nation would commit to assisting with the problem Ly
expanding the availability of burial sites or cemeteries on
nearby parts of the Navajo Reservation, and that the Hopl
negotiating team was confident they could arrive at a

resolution.

The issue of burial was again discusged a2t negotiation
gegsions during 1995. 'It was a central issus betws=en the
Navajo families and the Hopi Tribe in a three-gay
negotiation session in August 1395, which was mediated by
the Chief Mediator for the Ninth Circuit Court of Appeals,
David Lombardi. While recegnizing the importance of tkis
issue to the Navajo families, the Meciator concluded chat
the positions had hardened and that no further progress
could pbe made cn the issue in the immediate future.

Questicn 15. What stepas is the Dzpartment of Justice taking to
asglet the Hopi Tribe and the Navajo Nation in educating Navajo
families regiding on the HPL on the terms and conditions of the

Accommodation Agreement?

RESPONse:

The federal negotiators have met with the Navajo families to
respond to guestions concerning the settlement. The Office
of Navajo and Hopi Indian Relocation has alsoc provicded funds
to ktoth Tribes to assist with non-attorney expenses of the
mediation process, guch as rental of a2 meeting room in
Plagstaff. We also anticipate that the Justice Department
will bear some of the costs of notifying the Navajo families
of the settlemeant hearing in the Mgnybeads case. This will
also involve educating the Navajo HPL residents about the
terms of the Accammodation Agreement.

Question 16, Many Navajc families have expressed concern that
cheir religicus practices are not adeguately protected under the
Accommodation Agreement. Specifically, many Navajos object to
“he fencing on Star Mountain because it directly impacts their
religious practicses. What is the Department's view on this
proklem?

Response:
The Justica Department tock no formal positicn in che
negotiations on this issue. As with burial and cther
.epecifics of the Accommedaticn Agreemen: terms, we
determined, with the Mediator's concurrence, that the
Federal Governmen: should not side with cne party or the
cther on this issue.
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QUESTIONS SUBMITTED BY SENATOR KYL

Question 1. Is the Department of Justice confident that the §$50
million in monetary compensation -—o be awarded to the Hopi is in
line with the government's expcsure in these civil aczstlione?

Respotise:

Yeg, we are confident that the $50 million in moretary
compensation to be awarded to the Hopi Tribe is a reascrnable
getclemant of our exposgure in the pending and threatened
litigaticn which the gettlemant resolves., A detailed
degeription is provided in regponse to Ssnator MceCain's
first question above.

Question 2. Does the Federal Goverament nave sufficient existing
authority to acguire State lands pursuant to the Agresment --
through condemnation or other means? Would the Despartment of
Jugtice or the Department of the Interior chlect to writing
stipulations into any implementing legislation to protect the
State of Arizona's vright to receive fair market value for, and to
concur in the selection ¢f, any State lands chosen by the Hopi
and acquired by the Federal Government through condemnation?

Response:

The Department of the Interior has authority to acquire
Staze lands through condemnation under existing law. The
relevant statutory provisions are: 40 U.5.C. 257, which
generally authorizes officials of the Federal Government who
have been authorized to procure real estate for public uses
to make such acquisitions for the United States by
condemnation; 2% U.S.C. 465, which authorizes the Secretary
of the Interior to aegquire land for Indians; and 25 U.S.C.
451, which authorizes the Secretary of the Interior to use
donated property in furtherance of any program authorized by
other provimicn of law for the benefit of Indiana (in this
instance the funds would be denated by the Hopi Tribe for
acquisition of the State lands). Read together, these
statutes provide the Department of the Interior sufficient
authority to acquire sState lands pursuant to the Settlement

Agreement.

The Takings Cliause of the Fifth Amendment of the United
States Constitution assures the State of Arizona fair market
value for any State landa the Federal Government might
cendemn. Accordingly, no implementing legislation is
necessary regarding that aspect of the settlement. The
Justice and Interior Departmentsa do not support inclusion of
a provision assuring the State's concurrence because that
restriction is already present in our binding agreement with
the Hopi Tribe.
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Quegtion 3. Coes the Administration have any cbjection o
writing into implementing legislation other stipulations made in
the gettlement agreement -- among chem, the dismissal of
lawsuits, the monetary compensation to be paid to the Hopi Tribe,
the lease arrangement to be offered to the Navajo families, the
character of landes that may be acquired by, and taken into trus:
for, the Hopi Trike?

Response:

The disadvantages of writing the termg of the settlement
agreaments into implementing legislation outweigh any
advantages. Legisglation is not required to give effect to
the binding agresments concerning dismissal of the lawsuits,
monetary compensation and other terms. The only facet of
the agresments that reguires legislativa action concerns the
75-year lease term, for which the Hopi Tribe seeks a minor
amendment, similar to amendments received by many other
Tribes. Legislation with these additional, unnecessary
provisions might entail delay, which way threaten the
momentum vital to the success of these historic settlements.

Question 4. During the term of the 75-year lease, the population
of Navajo families in the area may grow substantially. Is the
Federal Government obligating itself to provide a sufficient
water supply to mset future needs -- ia it, in effect, creating a
new water right?

Responge:

We do not expect that the Accommodation Agreement allowing
Navajo families to remain on the Hopi Partiticned Lands will
create & new water right. Federal reseyved rightas for
Indian reservations are measured by the amount of water
necessary to fulfill the purpeses for which the land was
made 2 reservaticn. Nothing in the settlement changes the
purposes for which the Hopi Reservation was established,
which would include gensral domestic and agricultural uses.
Moreover, domestic uges generally comprise a minor
percentage of the reserved water.
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Question 5. (a) How does the 500,000 acres to be taken into
trust for the Hopl Tribe compare te the amount of land cccupied
and/cr used by the Navajo families who are still residing on the
Hopi Partiticned Lands? (b) Could the Justice Department
comment on the case out of the Eighth Circuit Court of Appeals,
South Dakota v. Intericy, that held that the section of the
Indian Reorganization Act authorizing the Secretary to acguire
lande in trust was unconstitutional? (¢} Is the Indian
Reorganization 2ot the statutory authority that the Secretary
would cite to take land into trust pursuarnt to the Agreement with

the Hopi? !

Responseg:

a. 8ea response to guestion 2a possd by Senator McCain,

b. The Justice Departmeant believes Scuth Dakota v.
Incerior, 69 F.3d 878 (8th Cir. 13%95), was wrongly decided
by the panel in the Eighth Circuit Court of Appeals, as we
explained in our petiticn for rehearing gn banc. The
Justice Department Is now censidering whether to seek
certiorari in the United States Supreme Court. In any
evant, any challenge to the settlemant in this case i3
l:kely to arise in the Ninrnth Circuit, where the statutory
provision remains valid.

In addition, the Secretary of the Interior has recently
promulgated new regulations that provids for judicial review
of agency decisions to take land into trust. See 61 Fed.
Reg. 18082-83 (April 24, 1986) (revising 25 C.F.R. 151.12).
This new regulation vitiares a fundamental assumption
underlying the Eighth Circuit's determination that the
gtatute 1s unconatitutional.

¢. The Indian Recrganizaticn Act 1s the statutory authority
the Secretary would cite to take land into trust for che
Hopi Tribe, pursuant to the Settlement Agreement.

Question 6. In the event that some Navajo families c¢hoose not to
sign an Accommodaticn Agresment, we will be no closer to a final

regolution of the dispute than we are today. What is the remedy

if some famillies choose not to sign Accommedation Agreements yet

refuge to leave the Hopi Partitioned Lands?

Regporse:

Any families who choose not to sign the Accommodation
hrgreement and who remain cn the Hopi Partitioned Lands
without authorization will be in trespass and, as mentioned
above, an action in trespass may ke brought against them by
the United States or the Hopi Tribe. We are hopeful that a
super-majority of Navajo families now residing con the Hopi
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Partitioned Lands will sign the Accommodation Agreement or
choosge, instead, to accept their relocation benefits and
move away from the Hopi Partitioned Lands. For thcse
families that wish to -sign an Accommodation Agreement, the
creation of this alternative represents a vast change from
the land dispute circumstances that face them today. In
light of theses agreements, if some Navajo families choose
nct to sign an Accommeodaticn Agreement, it will ke by thair
own electicn that they cannot remain at. their homes on the
Hopl Partiticned Lands and not because the circumstances
provided no alternative.

In this respect, tae Accommodation Agreement brings closure
~o the situation the Navajo families have faced for the last
two decades, by presenting an option for people lawfully to
remain con the Heopl Partiticned Lands and to continue their
craditional way of life at homesites which, in many
instanceg, aave been occupied by =zheir families for many
generaticne, In addition, the agreements also bring closure
o the land dispute by providing an end date for provision
of relocation benefits to residents of the Hopi Parcitionead
Lands who are eligikle for such benafits. (See the response
co quesgtion 6 posed by Senator McCain).

Question 7. 1In 1580, Congresda approved legislation that allowed
400,000 acres of land to be taken into trust for the Navajo Tribe
and used for the benefit of Navajo families regiding on the Hopi
Partitioned Landgs. That measure was intended to resolve the
dispute, yet many Navajo families still chose not to move, Now
Congress 1is being asked to approve legisglation that will
facilitate 500,000 acres of land being taken into trust for the
Hopi. Ts the Administration confident that this represents final
resolution? If sc, would it recommend legislative language to
relieve the Federal Government of any further obligations if this
proposal ultimately fails?

Response:

The prior commitment of lands to the Navajo Nation was
intended to provide lands to which Navajos could be
relocated. Many families have relocated, some to thosge
lands. The current settlement compengates the Hopi Tribe
for its land leosses. If some families decline to entsr into
an Accommodation Agreement and do not move after receipt of
relocation benefits provided pursuant to the 1974 Settlement
Act, they are pubiect to an action for trespass. Such a
circumsetance would not invite further land transfer to the
Navajo Nation. Nor would renewal of the Accommodaticon
Agreement at the end of 75 years invite further contribution
from the United States. Rent or other compensaticn
negotiated between the Tribes at that juncturs would
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constitute the only compensation‘anticipated by the partiss.

We recommend agairst inclusion at this time of legialative
language that relieves the Federal Government of any furtcher
obligations. The 0Zfice of Navajo and Hopi ZIndian
Relocation continues to have obligations to Navajo families
that already have moved from the Hopi Zartitioned Lands but
nave not yet received their benefits. Thie settlement
addresses the land dispute problem. The Senate Committee on
Indian Affairs has indicated that a separate subseguent
hearing process will addresa iasues relating tc relocaticn
benefits for Navajo who have already moved from the Hopi
Partitioned Lands. We would not favor merging of that
geparate and fac:t intensive issue with the land dispute
igspues in these settlement agreements.

& " * *

We very much appreciate your sustained support of efforts to
reach a consensual resolution of this problem. This has been a
long and difficult process and we have learned a great deal since
cur first effort at settlement in late 1992, That propcaed
gettlement, which would have required broad Congressional
legislation, has been revised in response to many objections that
were voiced inm 1992 and 1353. We look forward to working with

you on this issue.

The Office of Management and Budget has advised this
Department that it has no objecticn to the presentation of these
responses from the standpeint of the Administration's program.

"Plesge do not hesitate to contact ug if we'may be cf
additional assistance.

Sincerely,

Mf%ﬁ

Agpistant Atforney General

CC: The Honorable Daniel K. Inouye
Ranking Minority Member

i//&he Honcrable Jon L. Kyl
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