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MAR 2 1 1973

BEFORE THE INDIAN CLAIMS COMMISSION
HOPI TRIBE,
Plaintiff,
v.

Docket No. 196

UNITED STATES OF AMERICA,

H
i
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Defendant.

i
: e, &Jba‘w-tm
MOTION FOR SUMMARY JUDGMENT AND FINAL DISMISSAL— - = 3

et

1o

The United States, by counsel, moves that the Commission
enter an order granting a summary judgment that the United
States has fully accounted to the plaintiff and to enter

an order finally dismissing count 9 of plaintiff's Petition.

In support of above the Government shows:

1. Count 9 of plaintiff's Petition pleads a cause of
action for a general acéounting of plaintiff's funds.

2. The Qeneral Services Administration prepared an
accounting report in this case. This report is dated

March 14, 1966.
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! 3. On or about March 21, 1966, a copy of the report
o% March 14, 1966, was mailed to the attormey of record
for the Hopi Tribe.
' 4. 08 or shauk Dekober 11, 1972, a copy of the re-
port of March 14, 1966, was mailed to the Commission.

5. Pursuant to the procedure established by the

Commission in Sioux Tribe v. United States, 12 Ind.Cl.Comm.

541, 547 (1963), the plaintiff Hopi Tribe had ninety dajs
within which to file exceptions to the Government's ac-
counting regort.

6. Over ninety days have elapsed since the receipt

- of the accounting report by the attorney of record for the

plaintiff and since its filing with the Commission.
7. Plaintiff Hopi Tribe has failed to file any ex-

ceptions to the Govermment's accounting report.
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| WHEREFORE, the United States prays that the Commission

B

i

enter a summary judgment that the United States has fully
accounted to the plaintiff Hopi Tribe and finally dis-
missing count 9 of plaintiff's Petition.

Respectfully submitted,

f KENT FRIZZELL _
Assistant Attorney General_

DEAN K, DUNSMORE

Attorney, -5

Attorneys for Defendant

By

Attorney

CERTIFICATE OF SERVICE
I hereby certify that on the day of March i973,
oné copy of the fofegoing Motion for Summary Judgment and
Final Dismissal was mailed to John S. Boyden, Esquire,
W 10th Floor Kennicott Building, 10 E. éouth Templé, Salt

~ Lake City, Utah 84111,
Dean K. Dunsmore

Attorney for Defendant
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| . BEFORE THE INDIAN CLAIMS COMMISSION
HOPI ‘TRIBE, .

Plaintiff,

v. Docket No. 196

UNITED STATES OF AMERICA,

S St S Nt N Nt St Nt Nt

MEMORANDUM OF POINTS AND AUTHORITIES T
IN SUPPORT OF MOTION FOR SUMMARY g
JUDGMENT AND DISMISSAL

I. Background. Plaintiff Hopi Tribe filed its

Petition before the Indian Claims Commission on August
13, 1951. This Petition alleged nine separate counts 2
against the United States. Count 9 of plaintiff's Petition };;;

alleges a claim for a general accounting of plaintiff's
: g 1/
funds. 1In its prayer for relief the plaintiff requested:

1/ Petition at 10.
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| [T]hat defendant be required to make

a full, just and complete accounting

for all property or funds received or
receivable and expended for and on be-
half of petitioner, and for all interest
paid or due to be paid on any and all
funds of petitioner, and that judgment
be entered for petitioner in the amount
shown to be due under such an accounting

In response to count 9 and plaintiff's prayer for

relief, the General Services Administration prepared the— - . ot
accounting requested by the plaintiff. On March 14, &

1966, copies of this report were mailed to attorneys for

the plaintiff."_'Subsequently, the Government learned
- that a.copy of this report was not in the files of the . P
Comnission, and per request of the Department of Justice
a copy of this report was mailed to the Commission o

5. '
October 11, 1972.

2 / This repoit is dated March 14, 1973.
3 / See Attachment A for copy of letter of transmittal.

-4 | See Attachment B for copy of letter of transmittal.
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i / - II. Summary Judgment. In Sioux Tribe v. United States,
Ii2;ﬁnd.Cl.Comm. 541 (1963), the Commission established the

! p#ocedure for the disposit}on of accounting cases. The
; | i ; :
& ' Commission held therein:
|
: It is the opinion of this Commission
that the desirable procedure to be fol-
lowed in these accounting cases consists
of the filing of the General Accounting
Office report by defendant in pursuance
i of the petition along with such appro-
priate motion as defendant may see fit
under the circumstances. Petitioner will
then file in writing within ninety (90)
days its specific exceptions, if any,
; along with its reasons therefor, to any
. item or items which it contends are in
violation of a proper accounting and
which should be disallowed. Defendant
will file an answer within the usual time.
The parties will then be at issue and
may proceed to a hearing on the matter.

The plaintiff has failed to comply with these pro-
‘cedures. Almost seven years have lapsed since the plain-
tiff first received the Government's accountihg report,

and over ninety days have passed since the report was filed

5 / At 547.
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| ‘WI;E the Commission. Nor has the blaintiff Hopi Tribe
’movAd for any extension of time in which to file exceptions

o#tothérﬁise obtain a waiver of the procedure laid down

iﬁ Sioux Tribe, supra, as is the proper procedure before

tLe Commission. In the absence of such exceptions the con-

-~

clusion is that the Hopi Tribe has no exceptions to the

.Government's accounting report, and the United States is - :
6

s s =

entitled to a summary judgment.

6 _ ﬁ\ Sioux Tribe, supra, at 549: "[T]he defendant must
be apprised of what item or items, if any, petitioners are
aggrieved. If there are no such items then the matter is
terminated and defendant should have a summary judgment.'

SRP002290
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I1I. Dismissal. The United SLates having fully

accounted to the plaintiff Hopi Tribe, count 9 of plain-

tiff's Petition should be dismissed. This dismissal should

be made final pursuant to the procedure discussed by the

) ‘ f“.

Court of Claims in Seminole Indians v. United States

and certified to Congress upon the lapse of the time ‘for
filing an appeal. -

\ Respectfully sugmitted,

KENT FRIZZELL ’
Assistant Attorney General

DEAN K. DUNSMORE

Attorney,
Attorneys for Defendant

By

Attorney

Attachments

7_/ Appeal No. 15-72 (January 18, 1973), slip opinion at
3=-4, _
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! : CERTIFICATE OF SERVICE
I hereby certify thaﬁ on the day of March 1973,
7one copy of the foregoing Memorandum of Points and Authorities
in Support of Motion for Summary Judgment and Dismissal was
mailed to John S. Boyden, Esquire, 10th Floor Kennicott

| Building, 10 E. South Temple, Salt Lake City, Utah 94111.

- Dean K. Dunsmore
Attorney for Defendant
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. | Before The | ~ - APR 4 1973
: INDIAN CLAIMS COMMISSION W
: J13
. ?,3

THE HOPI TRIBE, an Indian Reorganization
Act Corporation, suing on its own behalf
and as a representative of the Hopi
Indians and the Villages of FIRST MESA
(Consolidated Villages of Walpi,
Shitchumovi and Tewa), MISHONGNOVI,- ;
SIPAULAVI, SHUNGOPAVI, ORAIBI, KYAKOTSMOVI,
BAKABI, HOTEVILLA and MOENKOPI,

Plaintiff, Docket No. 196

vs.

THE UNITED STATES OF AMERICA,

Tt St Yl Vgt Vil Vsl Vgt St Vit gl “unpl Vil Vit Nl Nat® St

Defendant.

ANSWER TO MOTION OF UNITED STATES

5

‘The Hopi Tribe, Plaintiff, by and through its counsel of
record, John S. Boyden, objects to the Motion @f the Defendant for
summary judgment and final dismissal of Count 9 of Plaintiff's /5)‘7/
Complaint, upon the grounds and for the reasons as fol}ows:

1. On the 22nd day of May, 1972, a rehearing was had and
the matters submitted to the Commission relating to the dates of
taking of the aboriginal lands of the Hopi Tribe, but the Commis-
sion has not yet rendered its decision on the contentions of the f

parties sqo submitted.

2. The Hopi Tribe in good faith believes that the deci-

sion of the Indian Claim Commission as to dates of taking will have

a direct bearing upon the nature and extent of its accounting claim

number 9 in its Petition.

g |
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“ 3. Notwithstanding the reasons above cited, and pursuant
to the request of the Commission, the petitioner is proceeding to
respond to the accounting filed herein by the United States by
filing Exceptions to the Government's accounting report.

4, Petitioner files herewith a Motion for additional
time within which to file such Exéeptions.

5. Although additional Exceptions may be required to fully
state the position of the Hopi Tribe after the decisions of the

Commission regarding dates of taking, a filing of Exceptions to

said accounting within the time requested by your petitioner will
in no way”prejudice the position of the United States.

6. A Summary Judgment dismissing Count 9 of the Petition
herein under the facts and circumstances above stated would be
unfair and excessively harsh.

WHEREFORE, the Hopi Tribe prays that the Motion for Sum-
mary Judgment and Final Dismissal filed by the United States be
dismissed.

Respectfully submitted,

ttorney of Recorg;ilr Plaintiff
Tenth Floor - Kennecott Building
10 East South Temple .
Salt Lake City, Utah 84111 :

WILKINSON, CRAGUN & BARKER
Frances L. Horn
Of Counsel
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CERTIFICATE OF SERVICE

I, John S. Boyden, certify that two copies of the fore-
going Answer to Motion-of United States was mailed, postage pre-

paid, this 2nd day of April, 1973, to Dean K. Dunsmore, Indian

Claims Section, Land and Natural Resource Division, Department of B
Justice, Washington, D. C. 20050. :
(e ) ¥
S
. o SRP002297 !’ !




APRA 1073

Before The

INDIAN CLAIMS COMMISSION

THE HOPI TRIBE, an Indian Reorganization
Act Corporation, suing on its own behalf
and as a representative of the Hopi
Indians and the Villages of FIRST MESA
(Consolidated Villages of Walpi,
Shitchumovi and Tewa), MISHONGNOVI,
SIPAULAVI, SHUNGOPAVI, ORAIBI, KYAKOTSMOVI,
BAKABI, HOTEVILLA and MOENKOPI,

Docket No. 196

‘((_70]*6

Plaintiff,

vs‘

L%
%
m-wu,mw g Tz 2

THE UNITED STATES OF AMERICA,

Tt Vst Nt Nagal? Vst Wt Nl gl Vit Nt it Vol Nams® Vst o Vit

Defendant.

MOTION FOR TIME WITHIN WHICH
TO FILE EXCEPTIONS

Now comes the Hopi Tribe, plaintiff in Docket No. 196, and

e A

moves Commission to set a date for the filing of exceptions to the
accounting reports prepared by the General Services Administration,

Volumes I and II, for the first day of June, 1973. For reason,

e —

plaintiff states, that its suit in a general accounting was filed
as Count IX of its petition August 3, 1951, and that exceptions
have heretofore been delayed pending Commission action on the first
eight counts of the petition in the belief that litigation of the
eight counts would disclose additional matters to be handled in

the accounting claim. The Commission has, however, requested that

exceptions be filed and, owing to the lateness of the date, plaintiff

SRP002298 P
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agrees that active litigation of this claim should be begun. The
Jﬁne 1, 1973'date is requested to allow associate counsel,
Wilkinson, Cragun & Barker, to prepare the exceptions. The attor-
neys who have undertaken to do so are on this date charged with
filing two briefs in ‘the Court of Claims in mid-April, 1973. The

June 1 date will enable them to complete the exceptions.

Respectfully submitted,

ohn |S. Boyden S Z
ttgfney of Recor r Plaintiff _

.24

Tenth Floor - Kennecott Building

10 East South Temple
Salt Lake City, Utah 84111

WILKINSON, CRAGUN & BARKER

Frances L. Horn
Of Counsel

CERTIFICATE OF SERVICE

.I. John S. Boyden, certify that two copies of the foregoihg
Motion for Time Within Which to File Exceptions was mailed, postage
prepaid, this 2nd day of April, 1973, to Dean K. Dunsmore, Indian
Claims Section, Land and Natural Resource Division, Department of

Justice, Washington, D. C. 20050. j

( ’ John S. B@n
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APR 1 01973
/ BEFORE THE INDIAN CLAIMS COMMISSION
" HOP?Z TRIBE, )
, i . Plaintiff, )
; v. : ; Docket No. 196
I;NITED STATES OF AMERICA, ; 5
Defendant. ; T

RESPONSE TO MOTION FOR TIME WITHIN -
WHICH TO FILE EXCEPTIONS N

The United States, by counsel, states that it opposes
plaintiff's motion for an extensicn of time to and including
June 1, 1973, in which to file exceptions to ‘the General
Services Administration Report of March 14, 1966.

The United States filed on March 21, 1973, a Motion for
Summary Judgment and Final Dismissal of count 9 of plaintiff's
Petition. The Government contends that this motion should be
granted, and, if so granted; the need for the requested
extension of time would be obviated.

The plaintiff Hopi Tribg has had ample time in which to
file exceptions to the Government's accounting--over seven

years, To permit the plaintiff to file exceptions at this

SRP002300
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5ate date will serve only to frustrate the clear intent of
‘ Congress in its enactment of the Act of March 30, 1972,

i |
Pub. L. No. 92-265, 86 Stat. 114, that the Indian Claims

%ammission complete its adjudlcatioﬁ of all cases pending
1./
hefore it by April 10, 1977.” The filing of exceptions

by the plaintiff is but the second step in the slow prbcéés-_
of framing the accounting issues and of achieving a deter=-
mination of the extent of the Government's liability to
account and the sufficiency of its accounting. To now
permit the plaintiff Hopl Tribe, the party upon whom the
seven-year delay is chargeable, to file excep£ions to the
Government's accounting report will prevent the complete

- adjudication of all Hopi claims before the Indian Claims

Commission prior to April 10, 1977.

1/ H.R. Rep. No. 92-895, 92d Cong., 2d Sess. & (1972).

i
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\ Attorneys for Defendant

-3-
WHEREFORE, the United States Frays that plaintiff's
Motion for Time Within Which to File Exceptions be denied

and the Government's Motion for Summary Judgment and Final

Dismissal filed on March 21, 1973, be granted.
Respectfully submitted,

KENT FRIZZELL
Assistant Attorney General

DEAN K. DUNSMORE
. Attorney,

rd
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; * CERTIFICATE OF SERVICE
'I hereby certify that on the day of April 1973, 2 o
one copy of the foregoing Response to Motion for Time Within |

Which to File Exceptions was mailed to John S. Boyden, Esquire,

10th Floor Kennicott Building, 10 E. South Temple, Salt Lake :

City, Utah 84111, o !

’ ' Dean K. Dunsmore
: ' Attorney for Defendant
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INDTAN CLAIMS CCOMMISSION
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PAULAVY, SEUNGOPAVI, ORAIDI KYAKOTSMOVI

B KABI, [IOTIEVILLA gud EWKOPE

Plaintiff,

‘:-r .

THE UNITED STATES OF AMERICA,

Defendant.

XCEPTIONS

WILKINSON, CRAGUN & BARKER
Frances L. Horn
Of Counsel

uing on its own behalf
stive oif the Hopi

TRIFE, an Indian Reovgnnization
1 £

A 1

inioheq of Fi1RS
i10:

MESA

Docket No., 196
Count

-
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John S. Zoyden :
Attorney of Record for Plaintlfi
Tenth Floor-Kennecott Building-
10 Fast Scuth Temple:

Salt Lake City, Utah 84111

SRP002304



TABLE OF CONTENTS

Table of Contents .........c0nivenecoonacnns i

Table 0f CasSe€S .....civvesrecossencsosnocnnssse 1d-

1 i Introduction B R PR
=l Duty to Account ......vciivesnnacnsvssvcosnnnn
III. Exceptions .......ecccevinrcconnnacsarcnannns

Exception No. 1 .......civicensseecanansonsns

R TT S C R

Exception No.

D I N I R R O AT B O T Y B B R R A B I I )

LR R R Y U I B A SR R I IR I I I B I B 11

EXception No.

2
3

Exception NO. 4 ..iiiienroenitenecenoscrsnssssna 14
5 7

Exception No.

o-l-oc.----.-llll---nont-cn-un 15

. SRP002305

5 g




ii.

TABLE OF CASES

Cases Page No.

Cherokee Nation v. United States, _
102 Ct.Cl. 720 (1945) ...... N L L e i s aasscssanaes 14

Creek Nation v. United States, :
16 Ind.Cl.Comm. 431 (1965) ...vveerereansrsornsnsans 3

Fort Peck Indians v. United States,

28 Ind.CLl.Comm. 171 (1972) .......cocoven. RO 7, .10, 139

Gila River Pima~Maricopa Indian Coﬁmunity V.
United States, 135 Ct.Cl. 180 (1956),
157 Ct.C1l. 941 (1962) ....... GEls s e s raarvensnennes .

‘Iowa Tribe v. United States,
2 Ind.Cl.Comm, 167 (1952) ........... e ceressesas

Kiowa, Comanche and Apache Tribes v. United States,
5 Ind.Cl.Comm. 72 (1957) .. vt veennesnnn ereasense 5

Mason v. United States,
198 Ct.Cl. 599, 461 F.2d 1364 (1972), .
rev'd other grounds, ___U.8, __ (June, 1973) ....... 3

Menominee Tribe v. United States, :
101 CE.CL. 10 (1944) uvvennmmreenneeenneannnenn Ry it 2

Menominee Tribe v, United States, _
107 Ct.CLl. 23 (1946) ........iiinvnrennaraneanss cesoe 11

Mescalero Apache Tribe, et al. v. United States,
23 Ind.Cl.Comm, 181 (1970) .......... vecraenns ceree. 4, 7, 11

' !
Navajo Tribe v. United States,
176 Ct.Cl. 502, 364 F.2d 320 (1968) ....ceocevers come 3

Oneida Tribe v, United States, .
165 Ct.Cl, 487 (1964) .....00c0000etcvecvassas ceeens 3

Ottawa and Chippewa Indians v. United States,
42' CtiCII 240 (1907) & & 5 & % & % 3 5 & 4§ S sE Y erre = e . 3

SRP002306

B : L e e s O R A A RN B A




‘“&E‘F?{:”A’aﬂﬂ- N g S

_SRP002307

AR

iid.
Page No
(Cases Continued)
In Re Pittsburgh Rys. Co.,
117 F.2d 1007, aff'd 312 U.S. 168 (1941) .......... . 4
Richardson v. Van Auken,
SiApo. DLC. BO9 (ABYHD. . vl cieins £ AP veeaea 3,4
Seminole Nation v, United States,
316 U.S. 286 (1942) ...... PP~ s ks s s enencae cesa 2
Sioux Tribe v. United States,
105 €6, CL. T25 (1946) .icesionabin it asreneann eeseen 4, 14
Six Nations v. United States,

. 23 Ind.Cl.Comm. 376 ERFTH) o icivmsceosraseorsnasrran - 14
Southern Ute Tribe v. United States, : o
© 17 Ind.Cl.Ccmm. 28 (1966) ...... 7 R, - 5. uhin
Te-Moak Bands v. United States,

23 Ind.Cl.Comm. 70 (1970) ...... L caesesanas A I L o
Treaties and Statutes
Act of September 11, 1841, i
5 Stat. 465, R.S. § 3659, 31 U.S.C. § 347(a) ....c0. 8
Act of May 25, 1918, '
40 Stat. 561, codified at 25 U.S.C. 162 ............ 8
Act of February 12, 1929,
45 Stat. 1164, amended June 13, 1940, -
46 Stat. 584, 25 U.S.C. 161(a)~-(d) ......... crseis e 9
- Act of June 24, 1938, - ’
52 Stat. 1037, 25 U.S.C. 162(2) ....ceecavvuas eranen 10
Miscellaneous
Bogert, Trus*s and Trustees (1962) .......... R 5 DR . 3
H. Rept. 897, 69th Cong., 1lst Sess.,
Legislative Report, App. B, No. 57 ............u00un 9
H. Rept. 2503, Materials, Laws and Treaties
AfTooting TRALBEE ..o i ot it umd v wss « « v 0 osv oo dnbne 12
7

e e s S e




k‘ ‘%}“é’ﬂ%‘:"‘%-*"n\ Xt st
-

Before the

INDIAN CLAIMS COMMISSION

H THE HOPI TRIBE, an Indian Reorganization
Act Corporation, suing on its own behalf

and as a representative of the Hopi
Indians and the Villages of FIRST MESA

- (Consolidated Villages of Walpi,
Shitchumovi and Tewa), MISHONGNOVI,
SIPAULAVI, SHUNGOPAVI, ORAIBI, KYAKOTSMOVI,
BAKABI, HOTEVILLA and MOENKOPI,

Plaintiff,
Docket No. 196
V. Count 9

TH% UNITED STATES OF AMERICA,

e i i T T L S R A W L L

"Defendant.

EXCEPTIONS

I. Introduction

This action for a general accounting was filed with
the Indian Claims Commiséion as Count 9 (Paragraphs 32-36) of
Docket No. 196, Counts 5,6,7, and 8 of the petition, although

in the nature of accounting for rentals for the use of certain

~of plaintiff's lands, are being litigated in connection with 5
BAN 2

land claims, and are not covered by these exceptions. = 1In ; e

response to Count 9, the General Services Administration (GSA) filed

1/ The scope of the entire accounting will ultimately be

-determined by the Commission's decisions relative to the
extent of Hopi land title both extinguished and extant. It
is for this reason that plaintiff delayed filing of these :
exceptions. When final determination of the extent of Hopi §
land title has been made, supplemental exceptions will be filed, !
if necessary. ;

SRP002308
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an accounting report in two volumes . covering disbursements from

fiscal year 1872 through fiscal year 1951, Only Part One and
a portion of Part Five of the report relate to the claim for

an accounting; the bulk of the report was submifted as the

basis for possible offsets against any claim which the plaintiff

might establish against the defendant.

II. Duty to Account

The courts bave consistently held that the government ..

has, a fiduciary duty to its Indian wards when it assumes control

over their funds and other properties. In Seminole Nation v.

United States, 316'U.S. 286, 297 (1942), the Supreme Court

declared that in its dealings with the Indians, the government

ghould he judgéd by "the most exacting fiduciary-standards." 

In Menominee Tribe v. United States, 101 Ct.Cl. 10, 19-20
(1944), the court considered it "settled doctrine tﬁat the
United States as regards its dealings with the pfoperty of
the Indians, is a trﬁstée,", whosé conduét-is to be teStgd
"by the standards applicable_to a trustee." ‘In Iowa Tribe

v, United States, 2 Ind.Cl.Comm. 167, 176 (1952), the

Commission stated that:

"While many of the obligations of defendant
would seem to be contractual rather than fi-
duciary, .the fact is that in its dealings
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with the tribe the defendant kept the only ?
records of these transactions as a self- :

imposed duty to its illiterate and incom-

petent wards and thereby became accountable

to them for the manner in which it discharged

its treaty, other assumed and Congress1ona11y

imposed obligations...."

.In Navajo Tribe v. United States, 176 Ct.Cl. 502,7364 F.2d

L B YT A T A R T A B IS L A AT A S Sl e

320 (1966), where the United States was "responsible for
supervision.of the affairs of tﬁe tribe, including, in
particular, supervision of oil and géé leases on tribal
- property," the court held that in judging the conduct of
the government in such a situation "the most exacting fiduciary_

2/
standards" must be applied (id. at 507).

As trustee of the moneys and properties of the -
plaintiff tribes, defendant has a duty to account to p1a1nt1ff
for its adm1nlstration

"The principle is firmly established
that trustees, guardians, executors,
or agents are bound to keep clear,
distinct, and accurate accounts, and
to render them whenever legally de-
manded." 3/

2/ ‘See also, Creek Nation v. United States, 16 Ind.Cl.Comm. B
: 431, 465-469 (1965) (Government held to standard of ; s
' flduciary with respect to its stewardship of Indian tribal
land which was conveyed to third parties); Oneida Tribe v.
Ay United States, 165 Ct.Cl. 487, 493 (1964) (Government held B
iy : to be under a special relatiOnship and special responsibi- ' b
o - lity to safeguard Indian timber); Ottawa and Chippewa ]
Indians v. United States, 42 Ct.Cl. 240, 246 (1907) (Govern~- i
ment liable as a "trustee" with respect to its handling of i
government securities). BSee also, Mason v. United States, Lo
198 Ct.Cl. 599, 461 F,2d 1364 (1972) rev'd other grounds, o
- UL S, (June, 1973)

3/ Richardson v. Van Auken, 5 App. D.C. 209, 215 (1895).
See also, Bogert, Trusts and Trustees, § 961 (1962) (Cont'd)

"SRP002310




The burden is upon the trustee to provide suffi-

cient information to allow the beneficiary to determine
whether his property has been adequately managed: i ke

"[t]lhe onus is upon [the trustees] to
show how the estate entrusted to them
has been administered or applied, and
how, and to what extent, they are en-
titled to acquittance. If full and
accurate accounts have not been kept,
all presumptions are adversely indulged,
and all obscurities and doubts are to

be taken most strongly against them." 4/

P b R R  a Br R S R i e

‘In Sioux Tribe v. . United States, 105 Ct.Cl. 725, 802 (1846),
the Court of Claims stated that

"[t]he primary duty to so classify and
report as to the nature and amount of
" disbursements rest[s] on defendant....
. The defendant is the trustee; it kept
and has all the records and evidence,
and it has the burden of making a
proper accounting.”

This Commission has clarified the defendant's duty"

to account; It noted in Mescalero Apache Tribe, et al v.

. United States, 23 Ind.Cl.Comm. 181, 185 (1970) that:

]

.3/ and In Re Pittsburgh Rys. Co., 117 F.2d 1007, aff'd
312 U.S. 168 (1941), where the court stated that

"[t]here is no more fundamental duty
imposed on those who hold property
for others than that of rendering an
account of its management...."

(Id. at 1008.) -

4/ Richardson v. Van Auken, 5 App. D.C. 209 at 215 (1895).

-




"The burden is on the United States to
provide a report in such detail, from
all available -data, so that it may be
readily ascertained whether plaintiffs’
funds were properly nmanaged. It is not
up to plaintiffs to cull through raw
data to arrive at this conc¢lusion."

It is the plaintiff's contention that defendant's

accohnting report does not- meet the requirements laid down

" by the court or this Commission.

111, Exceptions

Plaintiff, the Hopi Tribe, takes exception to

‘defendant's accounting in the following respects:

Exception No. 1. The accounting is- incomplete on

its face. Although completed March 14, 1966, it observes a

_cut-off date of June 30, 1951.

Authority. Ih Southern Ute Tribe v. United Statéé,

17 Ind.Cl.Comm. 28 (1966), the Commission noted that its

decision in Kiowa, Comanche and Apache Tribes v. United States,

5 Ind.Cl.Comm. 72 (1957), established the right of the de-
fendant to present claims for gratuitous cffsets beyond
the cut-off date for filing cases before the Commissiog.
The éommission then reasoned (p. 65):

"Since this is a matter wherein
defendant will be under the necessity
of accounting further for its handling
of petitioner's money and the issues
are not yet closed by decision of the
Commission it is our opinion that de-
fendant should bring its accounting up
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to the date of the judgment herein.
This would be equivalent to the right
of defendant to assert offsets to the
same date. Since our act is silent as
to both guestions it appears equitable
that both parties be treated the sane
with respect to the offsets of defen-— :
dant and the accounting due petitioner."” i

In Gila River Pima-Maricopa Indian Community v.

United States, 135 Ct.Cl. 180 (1956), 157 Ct.Cl. 941 (1962),

the United States Court of Claims reached the same conclusion
for different reasons. The Gila River Pima-Maricopa Indians

filed in the Indizn Claims Commission a petition seeking,

inter alia, an accounting, That petitioner filed identical
claims in the Court of Claims. The petitions alleged con-
tinuing wrongs; the petition in the court was intended7td
cover damages that accrued subsequent to the passage of the
2 ,
Indian Claims Commission Aci. On defendant's motion to the
court for summary "judgment on the pleadings, the court in
. 1956 held seven of the claims and the'accounting in abeyance
pending the Commission's action on the claims, noting, however
(135 Ct.Cl., at 185):
! "Section 2 of the Indian Claims Commission

Act confers on that Commission exceedingly broad

jurisdiction to hear and determine claims of

Indian tribes, bands and identifiable grnups,

against the United States, notwithstanding any

lapse of time or laches, where such claims arose

prior to the date ol the passage of that act on

August 13, 1946. A claim arising prior to such

date would not seem to be cut' off where it is a
continuing one." (Emphasis added.)
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Thereafter, in 1962, without waiting for the
Indian Claims Commission to act, the Court of Claims dis-—
missed the Pima-Maricopa petition filed in that court on

the ground that the jurisdiction of the Indian Claims

Commission includes all injuries suffered by a petitioner

"as a result of a continuing wroﬁg when ""the allegedly
wrongful acts of the defendant first aécrued, if at all,
prior to 1946." =4

Exception No. 2. The accounting shows on its

fabe that funds are due plaintiff by reason of defendant's
failure to credit interest to trust funds.

Authorifg. The defendant set up several accounts
in.the Federal Treasury, in which tribal funds were deposited,
namely Indian Moneys, Proceeds of Lgbor, Hopi Agenéy, deposits
made August 31, 1918 through June 28, 1951 in the amount of

. $155,046.71, (GSA Report, pp. 228-234); Indian Moneys,
Proceeds of Labor, Hopi Agency, Sheep Dipping, $4,463.25
déposited T939 through 1948 (GSA Report, p. 235); Indian

MoneYs, Proceeds of Labor, Hopi Agency Telephone, April 30,
1938 through March 14, 1951 in the amount of $2,720.95

-

(GSA Report, pp. 235-236); Indian Moneys, Proceeds of Labor,

5/ See also, Fort Peck Indians v. United States, 28 Ind.Cl.
Comm. 171, 174-175 (1972); Te-Moak Bands v, United
‘States, 23 Ind.Cl.Comm, 70, 71-72 (1970); Mescalero Apache

Tribe, et al. v. United States, 23 Ind.Cl.Comm., 181, 185~

186 (197G).

Al e e A saeed e e
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Hopi Agency, Traders Regulation, December 31, 1937 through .

June 28, 1951 in the amount of $5,158.51 (GSA Report, pp.
237-238); and Indian Moneys, Proceeds of Labor, Hopi
School, deposits December 1, 1899 through June 28, 1951
in the amount of $51,210.59 (GSA Report, pp. 238-244);
Proceeds of Labor, Hopi Indians, Arizé%a, deposits August %r
30, 1919 through July 17, 1951 in the amount of $376.76 E
(GSA Report, pp. 244-246). Defendant paid no interest on ' ;

any of these funds. This failure to pay interest was contrary

not only to the obligation which the defendant bore as trustee

of these funds which it held on behalf of the plaintiff, but
also it was contrary to the specific statutes adopted by the
defendaﬁt governing tribal funds. By the Act of September 11,
1841, 5 Stat. 465, R.S. § 3659, 31 U.S.C. § 347(a),. the de-
fendant promised that Indian trust funds held by the United

' States and the annual interest aécruing thereon ghould be

invested in stocks of the United Stateé, bearing interest at
6/ 3 ‘

—

5 percent. Since, however, most of the deposits of Hopi
‘funds in the Federal Treasury occurred subsequent to 1918, it
must be noted fhat the Act of May 25, 1918, 40 Stat. 561, 591,

codified at 25 U.S.C. 162, authorized .the Secretary of the

g/ The legislative history of this statute was discussed at.
length in Memorandum on Legislative History, Congressional
-y Acts Pertaining to Indian Trust Funds in Connection With The
- Te~Moak Bands v. United States, Docket No. 22-G, et al., pp.
56-68, The Memorandum, filed June 1, 1971, is incorporated by
reference as an appendix to these exceptions and is referred
to herein as "Legislative History." .

e e SR i L e
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.Iﬁterior to.deposit in state banks tribal trust funds "on
‘'which the United States is not cbligated by law to pay
interést at higher rates than can be procured from the
banks" or "if he deems it advisable and for the best
interest of the Indians, [the Secretary] may invest the
trust funds of any tribe ... in United States Government
bonds." Tribal funds required for support of schools or g

pay of tribal officers was excepted from deposit or invest- E

qent{— In connection with the 1918 statute, it is notable

that in 1926 the Controller General ruled that interest

" accruing on funds deposited in banks pursuant to the 1918 g %f?
- { : 8/

act "should become a part of the'principal amount thereof."“

By Act of February 12, 1929, 45 Stat. 1164, amended

June 13, 1940, 46 Stat. 584, 25 U.S.C. 161(a)-(d), Congress

provided for payment of interest on all money in excess of

. $500 held by the United States in a trust fund account and
carried on the bool:s of the Treasury Department‘to the credit
of an Indian tribe, if the payment of interest thereon was

not otherwise authorized by law, requiring payment of simple A
9/ . 5

interest at 4 percent.

7/ For discussion of this statute, see Legislative History,
ppo 81—86 .

5
8/ H. Rept, 897, 69th Cong., 1lst Sess., Legislative Report, T
' App. B, No, 57. %.

9/ BSee, Legislative History, pp. 89-93.
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By Act of June 24, 1938, 52 Stat. 1037, 25 U.S.C.
162 (a), the Congress repcaled the 1918 statute and substituted
therefor a statute giving the Secretary of the Interior
greater latitude in dealing with tribalitrust funds té make
them as _.roductive as possible; The 1918 act had limited the
Secretary's authority to deposit the funds of a given tribe
to state banks within the state where that tribe resided.
The 1938 act extended the authority to all state banks (with

proper safeguards to insure the deposits) and widened the

choice of investments open to the Secretary to include any

public debt obligation of the United States and any bonds,
notes cr other obligations which are unconditionally guaranteed I
as to both interest and principal by the United States.lg/ ‘ : ;'T
The Hopi_funﬁs, however, were totally unproductive.
The defendant should accoﬁht to the plaintiff for
 /the ihtefest lost by the plaintiff by reason of the defen-

dant's failure to take advantage of any of these options to

»

makg the Hapi funds productive.

In order that the amount of interest which should
have been paid might properly be determined, defendant should
5 | 11/
be ordered to supplement its accounting report by supplying

the following information:

10/ 'See Legislative History, pp. 94-96.

11/ Fort Peck Indians v. United States, 28 Ind.Cl.Comm. 171,
184-185 (1972). .
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. £
(1) As to recvenues, the dates when funds were’ .
P a !

received and the dates when they wére deposited to plaintiff's
accounts in the Treasury;lg/

(2) The.dates when funds ﬁere removed from plaintiff's
accounts to pay obligations, the precise nature of such obli-
gations and the dates on which they were paid;lE/

. (3) The state of the accounts on an annual or
other periodic basis so that the interest which should have

been earned may be calculated.

Exception No. 3: Defendant's accounting for mis-
c¢ellaneous revenue (GSA Report, p. 93 is totally inadequate.

Authority. Except for sale of coal, for which
defendant accounts by fiscal year, tons and unit price (GSA
Rebort, pp. 11-13), defendant's accounting for revenue is
completely inadequate. Even as to the coal sales, fhe ihfor-
mation given is inéufficient on vhich to make a determination
of adequacy of consideration. The Report gives neither
location of the mines nor grade of the coal disposed of in
the sales nor aﬂy other information necessary or helpful
to determine whether the sales were proper managementil of

plaintiff'g coal assets, As to the balance of the revenues

12/ Menominee Tribe v. United States, 107 Ct.Cl. 23, 32-33
- (1946), followed by the Commission in Te-Moak Bands v,

United States, 23 Ind.Cl.Comm. at 70-80; Mescalero Apache

Tribe v. United States, 23 Ind.Cl.Comm. 181, 182-183 (1970).

l§/ Te-Moak Bands at 79,

SRP002318
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some 33 years of revenues are listed in the most general of

terms, and apparenfly do not include all tribal revenues.

For example, the llouse Report 2503 (1952), Materials, Laws

and Treaties Affecting Indians (. 387), notes that the

Hopis had a tribal ram distribution enterprise and a tribal
iivestock breeding enterprise which are not‘reflected in

e the Report. The defendant in no way accounts for rights-~
of-way through or on plaintiff's lands for railwéy,'telegraph
or telephone lines or for construction, operation or mainte-
nance of such lines or offices, or conétruction, operation or
maintenance of pipelines for conveyance of pil and gas, al-

though notice was given to defendant by plaintiff of the need

for such information in its petition, pages 7-8, reciting
the statutes under which defendant has arrogated unto itself
the rigﬁt to grant such rights—-of-wiy and other interests in ??
plaihtiff‘s land to third persons fof plaintiff's benefit,.

With respect to pdéaintiff's property other than
money, defgpdaﬁt should be ordered to provide a suppleméntal
accounting containing all relevant data including information
relating to funds handled by field oifices, from which plain~
tiff may ascertain whether its properties were'properly

managed by the defendant (Mescalero Apache v. United States,

23 Ind.Cl.Comm. 181 (1970)), including, but not limited to:

SRP002319
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(1) As to plaintiff's lands available for leasing
for the purpose of grazing or mining, a statement showing
vhe ther such 1eases were executed and, if so, the dates of
the leases, the %essees; location of the lands, the natqre
of the minerals and the acreage and periods involved, and
fhe income received from such leases; i

(2) As to rights-of-way through or on plaintiff's
lands for railway, telegraph, or telephone lines, or for the
construction, operation or maintenance of such lines or
officcs; or for the construction, opcfation or maintenénce
of pipelines for the convéyance of oil and gas, a statement
showing whether such rights;of—way were granted, and, if so, .
the dates of the grants, their purpose, the grantees, the
acfeage and term involved, the amouﬁt of compensation or
tax assessed, if any, and the reason for not requiring
compensation or tax where none was required (Fort Peck
Iﬁdians, 28 Ind.Cl.Comm. at 186);

(3) As to plaintiff's lands, whether the defendant
conveyed ény of plaintiff's land to railroads operating on
plaintiff's reservation for reservui.s, material, or ballast
-pits, or for the purpose of planting trees to protect its
line; .

(4) Dates and nature of all transactions which

produced funds which were deposited in plaintiff's principal

account ; : \/

SRP002320
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‘represent the entire procceds derived from the trahsactions

14.

(5) Whether the sums deposited in the account

which p.oduced them or net proceeds after deduction by

the defendant of administrative or other charges or expenses;
{(6) The amounts and character of and the authority

for any charges made by the defendant.

Exception No. 4. The accounting is deficient in

its statement of dishursements.
Authority. The defendant should supply the meaning

and content of the terms and categories used in the Report,

(Fort Peck Indians v, United States, 28 Ind.Cl.Comm. at 191-192,)

Although some categories such as "Agency buildings and repairs"
(GSA Reﬁort, p. 6) seem clearly to be an agency expense which

should not have been taken from tribal funds (Sioux Tribe v.

United States, 105 Ct.Cl. 725, 780-785 (1946); Cherokee Nation

v. United States, 102 Ct.Cl. 720, 766-768 (1945)), it is

impossible to determine from the categories used in the Report
whether ultimate benefit from the use of the funds was enjoyed
by the tribe or the government or by some third person, De-;
feﬁd#nt should subnit proof that plaintiff actually received

the goods charged to their account. (Six Nations v. United

States, 23 Ind.Cl.Comm, 376, 380 (1970); Te-Moak Bands,

23 Ind.Cl.Comm. at 81-82.,)

SRP002321
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Exception No. 5. The accounting contains insuf~

ficient description of the several funds set up in the

Federal Tredéﬁry in the name of the_plaintiff.

Authority. As noted, pages 7-8, supra, the
defendant shows a number of different funds "Iudian Moneys,
!'?Fj ' Proceeds of Labor, Hopi Agency, Hopi School, Hopi Indians."

~Examination of income and expenditure from "Indian Moneys,

Proceeds of Labor, Hopi Agency Telephone' (GSA Report, pp..
15, 35) indicates that although laborers and line men were
paid from this fund and $1,278.52 remained on hand, con-
‘struction of.telephone liﬂés and expenses of the telephone
system (GSA Report, pp. 6-7) appafently came from some
other fund. It is impossible to determine from the.present
reﬁort whether funds were properly ekpended;

Respectfully submitted,

n S, Boyden
égtorney of Record for Plalntlff
nth Floor-Kennecott Building
10 East South Temple
Salt Lake City, Utah 84111

WILKINSON, CRAGUN & BARKER
Frances L. Horn
Of Counsel

!
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CERTIFICATE OF SERVICE

Served this ]jﬁ day of July, 1973, ?y mailing
one copy of the foregoing Exceptions, postage prepaid by
Uﬁited‘istates first class mail, to Dean K. Dunsmore, Esquire,
_71.ndi'a_n.l Claims Section, Land and Natural Resources Division,
"""-'Un:ttejé' States Department of Justice, Washington, D. C.

"'20530.

Frances L. Hormn
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Bocket No.
Count IX

KYAKOTSMOVI,

Plaintiff,

Nt v S ol Vst Nt Nt sl Nt Nt it Sl Nt St st ok

Defendant

MOTIOX FOR ORDER TO DEFENDANT TO
SUPPLFMENT ITS ACCOUNTIXRG REPORT

Plaintiff,

Commission for an order

a full and complete accounting.

the attached exceptions
Services Administration
counting, is inadequate

Commission to determlne

the Hopi Tribe of Indians, moves the

requiring the defendant to render
Plaintiff has shown in

that the rcport prepzred by General 5
and filed by defendant as its ac-

to allow the plaintiff and this

with any degree of accuracy whether

plaintiff's funds and property were mismanaged by defcndant,

.and, if so,

to what extent.

As further discussed in the attached exceptions,

the supplemental accounting should contain the following

information:
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. (1) An upmto-date accounting so that plaintiff
and the Comwission may trace continuing wrongs, if any;

{(2) Dates when fundg wvere received as revenues,
and dates when they weire depcsited to plaintiff's accounts
in the Treasury; ‘

(3) Dates when funds were removed from plaintiff's
accounts to pay obligations, the precisé nature of such ob-
ligations, and the dates on which they were paid;

(4) The state of the accounts-on an annual or other
periodic basis so that interest which should have been
earned may be calculated;

(5) As to plaintiff's lands available for leasing
for the purpose of grazing or mining, a statement shopwing
whether such leases were executed, gyd, if so, the dates of
the leases, tﬁe lessces, the location of the lands, the
nature of the minerals, and the acreage and periods involved
and the income received from such leases;

(8) As to rights-of-way through cr on plaintiff's.
lands for railway, telegraph, or telephone lines, or for the
construction, operation or maintenance of such iines or.
offices, or for the construction, operation or maintenance
of pipelines for the conveyance of oil and gas, a statement
showing whether such rights-of-way were granted, and, if so,

the dates of the grants, their purpose, the grantees, the

SRP002325
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the source of funds and the specizl rules, il any, relating
to the disbursement of funds for each of them,

Respectfully suhmitted,

, ,
- -~

f - P ,f/ 7 )

U e sl e

< Joun 8. Boyden,

Attorney of Record for Plaintiff
L/’Tenth Floor-Kennecoit Building
- 10 East South Temple

Salt Lake City, Utah 84111

WILKINSON, CRAGUN & BARKER
Frances L. Hern
Of Counsel

CERTIFICATE OF SERVICE

Served this 13th day of July, 1973, Ly mailing
one copy of ‘the foregoing Motion for Order to Defendant to
Supplement Its Accounting Report, postage prepéid by United
States first class mail, to Dean K. Dunsmore, Esquire,

!

1
Indi laims Section, Land and Natural Resources Division,

United States Department of Justice, Washington, D. C. 20530.

4

/

. -
N d L R R P - e
Frances L. Horn
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BEFORE THE INDIAN CLAIMS COMMISSION

THE HOPI TRIBE, ) ,
: Plaintiff ; ?

v. g Docket No. 196 %
UNITED STATES ; |
THE NAVAJO TRIBE, )

/ Plaintiff ; / 07 {

L. g Docket No. 229 |4
UNITED STATES 3 '

-GéVERNMENT'S BRIEF IN RESPONSE TO HOPI _ i
TRIBE'S MOTION FOR REHEARING :
Statement
On June 29, 1970, the.Indi;n Claims Commission rendered
its opinion in this case as to the aboriginal title area of_fhe
plaintiff Hopi Tribe and the dates of extinguishment of this
title. _1/ The Hopi Tribe filed a motion for rehearing of this

decision and the Commission denied this motion on July 9, 1973. _2/

_1/ Hopi Tribe v. United States, 23 Ind.Cl.Comm. 277.

_2/ Hopi Tribe v. United States, 31 Ind.Cl.Comm. 16 (1973).
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On October 4, 1973, the Hopi Tribe filed a Motion for Leave of
Commiséion to Hear Further Argument on Liability Phase of Counts
5 through 8, and to Amend Findings -and Orders in Relation Thereto
to Make Final Deposition of the Liability Phase of Said Counts
and a memorandum in support of said motion. This motion is
apparently filed in conformance with Rule 33 (a) of the Commission
as a second motion for rehearing. _3/
I. The Hopi Tribe Has Not Stated
Grounds Upon Which A Rehearing
May Be granted.
Rule 33(b) of the Indian Claims Commission provides that
a motion for rehearing shall be founded on one or more of the
foliowing three grounds: error of fact, error of law and newly
discovered evidence. _4/ For the Commission té be able to grant
the present motion of the Hopi ‘1ribe, the plaintiff must premise
its reqﬁest on at least one of the three above grounds. However,

the Hopi's present motion is directed to the following lénguage

in the Commission's opinion of July 9, 1973: _5/

_3/ 25 C.F.R. § 503.33(a): - "After the Commission has announced

its decision upon such motion [motion for rehearing] no other
motion for rehearing shall be filed by the same party unless by
leave of the Commission."

_4/ 25 C.F.R. § 503.33(b), and Stillaguamish Tribe v. United
States, 19 Ind.Cl.Comm. 531, 531~-32 (1968).

_5/ 31 Ind.Cl.Comm., at 35-36.
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In its supporting brief the Hopi plaintiff
referred to certain other claims remaining to be
tried in this docket, namely '"counts 5 through
8" which counts, Bt :

! M, . . are based upon the fact that the {
' petitioner, the Hopi Tribe, retained the :
Indian title to the lands and that the
United States deprived the Hopi Tribe of the
use of these lands."

In further explanation of the above the plaintiff
states,
/ "The matter yet to be tried is
whether the United States must pay the
/ reasonable rental value the land it
: allowed the Navajos to use during the
! period prior to the actual taking."

';';}“‘;Jy,‘

i

To date the Commission has not been made aware
of any judicial decision or rule of law that would
permit one tribe to retain such residual rights to
claim rent for Indian title lands after the Govern-
ment has allowed another tribe to exercise identical
rights of use in occupancy in the same property. At
the moment the Commission is of a mind to dismiss
"counts 5 through 8" of plaintiff's petition.
However, we shall withhold final action on the
matter until after the plaintiff has had further
opportunity, if it so desires, to argue the matter
at the value phase of these proceedings.

In regard to the above language the Hopi Tribe has requested

' a rehearing for the following reasons: _6/

_6/ Motion For Leave of Ccimission to Hear Further Argument on

Liability Phase of Cc :ts 5 through 8, and to Amend Findings
and Orders in Relation TI. =zto to Make Final Deposition of the
Liability Phase of Said C.unts, at 2,
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1. Neither the interlocutory order of June 29,
1970 nor the order denying Hopi Motion to Amend
Findings made any order on liability under Counts
5 through 8 of the original petition in Docket 196.
23 Ind.Cl.Comm. 277, 312; 31 Ind.Cl.Comm. 16, 37.

R s D o

2, As a practical consideration in determining
whether an appeal will be taken from the decision of ;
this Commission, determination of liability under :
Counts 5 through 8 is of major importance.

3. 1If an appeal is taken to the Court of Claims,
determination of liability under Counts 5 through 8
prior to such appeal would prevent fractional appeals
thus minimizing expense and expeditlng the judicial

process, P i

In short the Hopi Tribe has not requested this second :%i ;

: rehearlng on the basis of an alleged error of fact, alleged error

of 1aw, or newly dlscovered eV1dence. Plalntlff's motion is filed
for no reason other than the convenience of the plaintiff on appeal.
Such grounds of plaintiff's convenience are not proper grounds for

a motion for rehearing under the rules of the Commlssion. The

plaintiff's motion should therefore be denied. _7/

_7/ Plaintiff's motion for a second rehearing should also be.
denied for reason of untimeliness. Plaintiff's motion was

filed on October 4, 1973, seeking a further rehearing from the
Commission's opinion and order of July 9, 1973, denying plaintiff's
first motion for rehearing. A motion for rehearing must be filed
within thirty days of the filing of the Commission's conclusions.
25 C.F.R. § 503.33(a). Nor has the Hopi Tribe presented any

issue which had not been considered by the Commission in the
plaintiff's first motion for rehearing.

= ot A B b e B b i b
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! II. Counts 5 through 8 of the Hopi
Tribe's Petition Should Be
Dismissed.
[Since the Hopi Tribe has not presented grounds upon which

a rehearing may be granted, the Commission should deny the

‘Hopi's motion for leave to file this second rehearing without

2reaching the merits of plaintiff's argument. The Commission has

already provided that the Hopi Tribe may submit further arguments
as to liability in counts 5 through 8 in the valuation phase of
this case. _8/ This procedure having been established by the
Cqmmissiog; there is no reason to depart therefrom.] _9/

The Hopi-Tribe has contended that counts 5 through 8 of

its petition have alleged a cause of action against the United
States for rentals for Hopi'lands utilized by the Navajo Tribe.

When first presented this alleged claim was stated as follows: 10/

_8/ Hopi Tribe v. United States, 31 Ind.Cl.Comm. 16, 36 (1972).

_9/ Cf., Saginaw Chippewa Indian Tribe v. United States, 31
Ind.Cl.Comm. 408, 408-~09 (1973).

- lg/ Brief in Support of Petitioner's Motion for Further Hearing on

the Matter of Dates of Taking by the Defendant, and Pursuant to
Rule 25 C.F.R. § 503.33 for a Rehearing and for Amendment of
Findings, at 22,
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[T]he United States must pay the

reasonable rental value of the land it

allowed the Navajos to use during the . t
period prior to the actual taking. i

-

The Hopli Tribe now appears to have abandoned this position, but

instead claims as follows: 11/ ' :

[A] fair rental value should be paid by the

Government to the Hopi Tribe from the date

of such unlawful use of Hopi lands to the date

of the restoration of the lands to that Tribe.
Within the context of plaintiff's memorandum in support, the
.l.ngi Tribe i_s now apparently claiming that the. United States is
liable to the Hopi Tribe for the fair rental value of the lands of
the joint use area of the 1882 Executive Order Reservation which
plaintiff alleges were illegally used by the Navajo Tribe. 12/

This illegal use is apparently 2lleged to have occurred since

1937. 13/

11/ Memorandum in Support of Hopi Tribal Motion for Leave of

Commission to Hear Further Argument on Liability Phase of
Counts 5 through 8 and to Amend Findings and Orders in Relation
Thereto to Make Final Disposition of the Liability Phase of Said
Counts, at 5. [Hereinafter referred to as Memorandum.]

" 12/ The joint use  2a of the 1882 Executive Order Reservation is

that area to v ~h it has been determined that the Hopi and
Navajo Tribes hold 1 undivided ome-half interest. Healing v. Jones,
210 F.Supp. 125, 191-92 (D. Ariz. 1962), aff'd, 373 U.S. 759 (1963)
and Hopi Tribe v. United States, 23 Ird.Cl.Comm. 290, 310 (1970).

13/ Memorandum at 2-5. While the pl: .iff does not so state this

alleged illegal use is apparently to have commenced on June 2,
1937, at which time the Navajo and Hopi Tribes commenced to have a
joint and undivided one-half interest-in the lands of the 1882
Reservation outside of Land Management District 6. Hopi Tribe,
gsunra, 23 Ind.Cl.Comm, at 311. -
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The Hopi.Tribe attempts to assert that its alleged rental
claim occurred prior to August 13, 1946. On the contrary, if
the plaintiff does have such a cause of action it occurred
subsequent to August 13, 1946, and is not within the jurisdiction
of the Indian Claims Commission. 14/

Plaintiff predicates its allegation of jurisdiction on the ~

finding in Healing v. Jones, 210 F.Supp. 125 (D. Ariz. 1962),

aff'd, 373 U.S. 758 (1963), of an undivided one-half interest in

the Hopi and Navajo Tribes to that area within the 1882_Executive
Order Rese;vation but outside of Land Management District 6.
Plaintiff gﬁntends that this interest dates back to 1937 and accrued
aé that time and theﬁ continued to date. 15/ The plaintiff, however,

ignores the fact that the décision in Healing v. Jones, supra, was

in the nature of a quiet title action pursuant to the Act of July 22,'

1958. 16/ Until such title was determined the United States had no

14/ 25 U.S.C. § 70a..

15/ The United States does not acquiesce in any contention by the

plaintiff or the Commission that the latter has jurisdiction
over wrongdoings which occurred prior to August 13, 1946, and con-
tinued thereafter. However, in this case even if such a jurisdic-
tion existed it would not salvage the plaintiff's alleged claim, for
each use, for which rental is claimed, constitutes a separate trans-
action from which jurisdiction is to be measured.

16/ Pub. L. No. 85-547, 72 Stat. 403. The decision in Hamilton v.
"> MacDonald, Civil No. 579 Prescott (D. Ariz. filed September 7,
1972), which the Hopi Tribe appended to its Memorandum is likewise
directed only to the time subsequent to the decisicn in Healing v.
Jones, supra. This opinion is of no relevance to the Hopi's
alleged claim before the Commission.

|
l : ; .

s
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.duty to the plaintiff to limit the use of the 1882 Reservation by
the Navajo Tribe or by individual Navajo Indians, 17/

_Plaintiff's reference to the district court's comments in

Healing v. Jonmes, supra, to illegal or unlawful acts also fails

to salfage plaintiff's alleged claim. The Commission has itself
#cknowledged that such comments refer only to the authority of
the executive to establish Indian reservations. 18/

| ;ther, plaintiff appareptly predicates the jurisdicfion

of thQ'Commission over the alleged rental claim upon the language

of Séction,z, Clause 5 of the Indian Claims Commission Act 19/
" for the piaiptiff states: 20/

"~ Counts 5 through 8 of the Hopi petition
allege that the conduct of the Defendant in
seizing and depriving Petitioner of the use of
the land to which the Hopis were entitled
A constituted unfair and dishonorable dealings on 3
' | the part of the United States, -. . .

17/ The Executive Order of December 16, 1882, 1 Kappler 805,
specifically provided that the Secretary of the Interior could
settle Indians other than Hopi Indians on the 1882 Reservation.

lgjrﬂopi Tribe, supra, 31 ind.CI.Comm; at 33.
19/ 25 v.s.C. § 70a.

20/ Memorandum at 4.
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In order to constitute a cause of action under Section 2,
Clayse 5, the Court of Claims has held: 21/

There must be a showing that the United States under-

took an obligation, a "special relationship', the

"obligation was to the Tribe, that the United States

failed to meet its obligations, and that as a result

the Tribe suffered damages.
By the Executive Order of December 16, 1882, supra, the United
States did not undertake an obligation to prevent other Indians
from using the lands of this reservation; but on the contrary, the
United States specifically retained the right to settle other
Indians thereon. In the absence of a duty to prevent the settle-
ment of Navajo Indians on the 1882 Reservation, the United States
may not be held liable under Section 2, Clause 5 of the Indian
Claims Commission Act.

Plaintifffs memorandum in support of the present motion for .

a second rehearing is inconsistent and unclear. While the plain-

tiff seems to be seeking rental for the use by the Navajo Tribe

of lands to which the court in Healing v. Jones, supra, quieted

title to the Hopi Tribe as an undivided one-half interest, 22/

21/ Aleut Community of St. Paul Island v. United States, Ct.ClL.
. » 480 F.24 831, 839 (1973).

22/ As such plaintiff's alleged claim is also nothing more than a

suit by the Hopl Tribe against the Navajo Tribe. The Commis: 'on
has jurisdiction only over 'claims against the United States." . .
U.S.C. § 70a. Therefore, this alleged rental claim of the Hopi
Tribe can be dismissed on this ground. However, should this be a
valid claim against the United States, the benefit of the alleged
use inured to the Navajo Tribe and should any rental award be

awarded to the Hopi Tribe, this award should be deducted as an off-
set from any award ultimately received by the Navajo Tribe.
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.the Hopi Tribe also seems to be claiming rental value while still
claiming aboriginal title to said lands from 1937 to date. 23/
The Commission has, however, held thet the piaintiff's aboriginal
title to the lands lying within the 1882 Reservation, but outside
of Land Management District 6 was extinguished on June 2, 1937. 24/
Plaintiff certainly may mot recover rental compensation based on
aboriginal title for acts which occurred after the extinguishment
of su % title.

Lastly, the Hopi Tribe is premature in its concern that thel
retaﬁned Hopi interest in the 1882 Reservation lying outside of
Digtrict 6 will be claimed as a gratuity and result '"in a washed
transaction." 25/ Gratuities and other offsets are claimed only
after the amouﬁt of liability is determined. 26/ The interjection
now of this question by the Hopi Tribe serves only to delay the

ultimate disposition of a case which the Hopi Tribe has alleged

23/ Memorandum at 5: '"Honestly and fair dealings require that when

- the Government unlawfully deprived the Hopi Tribe from the use
of its own lands without extinguishing Indian title. . . ."
[Emphasis added.]) '

24/ Hopi Tribe, supra, 23 Ind.Cl.Comm. at 288; 31 Ind.Cl,Comm. 35.

25/ Memorandum at 5.

26/ 25 C.F.R. § 503.12(a).
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."has already been too long delayed." 27/ The United States will
assert its claimed set-offs when provided for by the rules and
procedureé of the Commission and, may claim a set-off for the

- Hopi interest in the joint-use area. However, such claimed
set-offs can be handled expeditiously only in conformance with
the rules of the Commission and not by means of the Hopi Tribe's
backdoor procedure. |

1 g
IITI. Conclusion

The Hopi Tribe's present motion for a second rehearing should -

be dénied for want of proper grounds for-granting a rehearing and
fo? untimeliness. In the altermative, counts 5 through 8 of
plaintiff's petition should be dismissed.

| Respectfully submitted,

WALLACE H. JOHNSON
Assistant Attorney General

DEAN K. DUNSMORE
Attorney,
Attorneys for Defendant

- r: .l: . ] :'_ . .

PR

By:

Attorney

27/ Memorandum at 6.

4
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- CERTIFICATE OF SERVICE

I hereby certify that on the day of October 1973,
one copy of the foregoing Government's Brief in Response to Hopi
Tribe's Motion for Rehearing were mailed to John S. Boyden,
Boyden & Kennedy, 10th Floot; Kennecott Building, 10 East South '
Temple, /Salt Lake City, Utah 84133 and William C. Schaab, Rodney
Dickason, Sloan, Akin & Robb, First National Bank Building - West,

Albuquerque, New Mexico 87103.

Dean K. Dunsmore
Attorney for Defendant
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o 0CT 29 1973

BEFORE THE INDIAN CLAIMS COMMISSION

THE HOPI TRIBE, an Indian Reorganization

Act Corporation, suing on its own behalf

and as a representative of the Hopi

Indians and the Villages of FIRST MESA

(consolidated Villages of Walpi,

Shitchumovi and Tewa), MISHOGNOVI,

SIPAULAVI, SHUNGOPAVI, ORAIBI,

KYAKOTSMOVI, BAKABI, HOTEVILLA and i
MOENKOPI, Docket No. 196 %

Plaintiff, W
THE NAVAJO TRIBE OF INDIANS, Docket No. 229
Plaintiff, ;
/2%
THE UNITED STATES OF AMERICA, )

Defendant.

RESPONSE OF PLAINTIFF THE NAVAJO TRIBE OF INDIANS
TO MOTION FILED ON OCTOBER 4, 1973 ;
BY PLAINTIFF THE EOPI TRIBE

On June 29, 1970, more than 1,200 days ago, the Com-
mission entered Findings of Fact, Conclusions of Law, its Oﬁinion
and an Interlocutory Decree in this case, all relating to the
taking of the aboriginal lands of the Plaintiff Tribes. The Com-
mission ruled on that date that this case could "now proceed to

a determination of the acreage and the . . . fair market value"
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of the lands awarded to the Plaintiff Tribe and "to a determina-
tion of all other issues bearing upon the defendant's liability".
Yet the Navajo Plaintiff has since that time been unable to pro-
ceed to a determination of those issues because of ﬁotions filed
on behalf of the Hopi Plaintiff.

On August 28, 1970 the Hopi Plaintiff filed, pursuant

to Comrission Rule 33, a 23-page Motion seeking further hearings,
a rehearing and amendments of findings'with respect to a wide |
range of issues. The Hopi Plaintiff pointed out in its 33-page : ?
Brief in support of its Motion (Brief, p. 22) that with respect
' to Counts 5 through 8 of its original petition there remained
to be tried the question whether the Defendant must pay the Hopi
Plaintiff the "reasonable rental value" of land allegedly used
by members of the Navajo Plaintiff.

After the other parties filed responses to the HOpi %
Plaintiff's Motion and Brief, on April 28, 1971 the Commission %
granted a rehearing for the sole purpose of permitting the parties |
to present additional evidence relating to the date of taking the .
aboriginal lands of the Hopi Plaintiff. The Commission's April 28
Ordexr had the effect of denying the Hopi Plaintiff's Motion in-
sofar as it sought further hearings on any other issues, including
the "reasonable rental value" issue.

On May 22, 1972 evidence relating to ‘the date of téking
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was presented and on July 9, 1973 the Commission denied the re-
maining portions of the Hopi Plaintiff's Motion. 1In its Opinion
supporting its July 9 Order, the Commission stated that it was
inclined to dismiss the "reasonable rental value" issue but
decided to "withhold final action on the matter until the [Hopi]
plaintiff has had further opportunity, if it so desires, to argue

the matter at the value phase of these proceedings" (31 Ind. Cl.

Comm. 36). P
' o

- Nevertheless, on October 4, 1973, more than three yearé?u

after‘the Hopi Plaintiff filed its Motion and Brief for further
hearings and more than two years after the Commission ruled that
it would not grant further hearings except on the date of taking,
the Hopi Plaintiff filed yet another motion seeking leave of the
Commission for another hearing on the "reasonable rental value"
issue. The Hopi Plaintiff's October 4 Motion recognizes that
the Commission is not required to consider the Motion because
the Commission has already ruled on the Hopi Plaintiff's 1970
Motion for a ;ehearing and Sec. 33 of the Commission's rules

provides that "[alfter the Commission has announced its decision

upon such motion {for a rehearing] no other motion for a rehearing

shall be filed by the same party unless by leave of the Commis-
sion®. The Navajo Plaintiff submits, for the reasons outlined

below, that the Commission should deny the Hopi Plaintiff's Motion

-
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for yet another hearing and instead proceed to a determination
of the acreage, fair market value and other remaining issues
pursuant to its June 29, 1970 Opinion.

A. The Hopi Plaintiff's Motion for Another Hearing

was Not Timely Filed. Sec. 33 of the Commission's Rules requires

that motions for rehearings must be filed within 30 days after
the Commission files conclusions on its findings of fact. The
Cdmmission filed its first conclusions in this case on June 29,
.1970, without approving the Hopi Plaintiff's "reasonable rental
value" claim. The Navajo Plaintiff submits that the Hopi Plain=-
tiff's time for filing a motion for another hearing on this
claim started to run on that dated and ended on July 29, 1970.
Even if it should be determined that the Commission did not file
~its conclusions on the "reasonable rental value" claim on June 29,
‘1970, the Hopi Plaintiff has known with certainty since the entry
of the Commission's April 28, 1971 Order limiting the purpose of
the additional hearing requested by the Hopi Plaintiff that the
Commission would not hear the "reasonable rental value" claim
before the valuation phase of this claim, and it should have moved
for another hearing on the claim not more than 30 days thereafter.
The Commission's Opinion of July 9, 1973, discussing the "reason-
able rental value" claim at some length and stating that it could

be considered, if at all, in the valuation phase of this case
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(31 Ind. Cl. Comm. 35-36} again made it clear to the Hopi Plain-
tiff that the claim would not be considered before the valuation
phase. Nevertheless, the Hopi Plainit!ff did not file ité Mbtion
for another hearing until almost three months after the Commis-
sion's Opinion was filed. Under these circumstances, the Hopi
Plaintiff'sruotion cannot be considered timely.

B. Permitting Piecemeal Consideration of the Claims

of the Hopi Plaintiff Would Interfere With the Orderly Dischargexfgj

of the Commission's Business. Sec. 33 of the Commission's Rules
wiéely seeks to prevent piecemeal consideration of Indian land
claims cases by limiting to one the number of motions for more
hearings which a claimant may file without leave of the Commission.
Permitting cases to be tried piecemeal would disrupt the orderly
discharge of the Commission's business by involving the Commis-
sion and its staff (and the parties as well) in unnecessary work
and expense and wbuld prevent the Commission from timely dis-

charging its Congressional mandate. For such reasons, piecemeal

consideration of cases resulting from additional hearings, such
as the one now sought by the Hopi Plaintiff, should be allowed
only in the most compelling circumstances. Such circumstances |
are not present here. The Hopi Plaintiff has twice before (in

its original petition and in its August 28, 1970 Brief) placed

the "reasonable rental value" question before the Commission. 1Its
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third attempt to do so is not based upon alleged errors of law
of fact or upon newly discovered evidence; nor will the Hopi
Plaintiff'srclaim be lost if it is not heard separately. It can,
as the Commission has indicated, be fully considered in con-'
nection with the valuation phase, and may be appealed thereafter
to the Court of Claims.

C. The Commission Should Not Permit This Case to be.

Further Delayed. The Commission and the Navajo Plaintiff have

been prbpaxeg 1O proveed with the valuation phace of this case
for more than three years. The Hopi Plaintiff prevented them
from prbceeding by filing its Motion for more hearings, but it
should not now be permitted to delay the resolution of this case

with its second Motion for more hearings.

D. The Hopi Plaintiff's "Reasonable Rental Value"

Claim Can Best Be Decided in the Valuation Phase of this Case.

The Commission has consistently taken the position that the Hopi
Plaiﬁtiff'é "reasonable rental value" claim can best be considered
in the valuation phase of these proceedings. The Navajo Plaintiff
agrees., If the Hopi Plaintiff's claim is tenable at all, it pre-
sents valuation questions which should be considered with the

other valuation questions and not in special proceedings.

CONCLUSION

For the reasons set forth‘above, the Navajo Plaintiff
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respectfully requests that the Commission summarily deny the
Hopi Plaintiff's Motion for another hearing on its "rcasonable
rental value" claim and that it direct the parties to proceed

with the valuation phase of this case.

Respectfully submitted,

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.

By ;?z;ﬂﬁubam/' dﬁ:*{:tﬁ;.;;i_
William C. Schaab, Attorney of Record
for The Navajo Tribe of Indians
Post Office Box 1888
Albuquerque, New Mexico 87103

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the D +/day
of October, 1973 one copy of the foregoing Response of Plaintiff
The Navajo Tribe of Indians to Motion filed on October 4, 1973 by
Plaintiff The Hopi Tribe was mailed to Dean K. Dunsmore, Esq.,
U. S. Department of Justice, Indian Claims Section, Lands and
Natural Resources Division, Safeway International Building Room 674,
Washington, D. C. and to John S. Boyden, Esqg., attorney of record
for The Hopi Tribe, El1 Paso Natural Gas Building, Suite 604, 315
East Second South Street, Salt Lake City, Utah 84111.

.
4
Q;L-'?a, Y a
William C. Schaab A

SRP002345

ot






