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THE HOPI TRIBE, an Indian Reorganization Act 
Corporation, suing at its own behal.f and as 
a representative of the Hopi Indians and the ·· Villages of FIlm' MFSA (Consolidated Villages 
of Walpi, Shit.c::tu1DYi and Tewa), MISlDKN)YI, ·
SIPAUIAVI, SHlNDPAVI, CRAIBI, I<YAK01'SMJVI, · 
BAKABI, lDl'EVILtA and ~I, ·· 

Plaintiff, ·· 
v. : 

THE NAVAJO TRIBE OF INDIANS, : 

Plaintiff, ·· 
v. 

: 

Defendant. ·· 

Docket No. 196 

Docket No. 229 

BRIEF IN SUPPORr OF PEl'ITIWER'S ltDrIQi FOR 
roRl'HER HEARING 00 THE MAT'JER OF IWlES OF 
TAKING BY '!HE IEFEM:Wfl', AND PURSUANT '10 
!U.E 25 C.F.R. S503.33 IDa A mm:ARING AND 

FOR »£NIIoENT OF FINDINGS 

I 

K7l'Iai FUR FUR1'HER HEARING Qi '!HE MA'r.l'ER
 
OF DMES OF TAKING BY 'lHE IEFEmll\NT
 

On the 13th day of October 1958 the camrl.ssion entered its order 

fixing tine for hearing, specifically stating therein that the "hearing 

shall be oonfined to the issue of titie. " While the Clerk' s calendar Ul'lCi!r 

date of March 10, 1960 set 5ept:Ellb!r 12, 1960 for the hearing on Dockets 229

196 on all issues, it is clear fran the subsequent declaration of the 

Ccmnission that this setting was 00 all issues pertai.ninq to aboriginal titie 

SRP002107



-2

only. The, Order of the camti.ssion closing the zecord and fixing the 

dates for filing proposed Fi.IXii.ngs of Fact and briefs under date of 

May 22, 1963 stated: 

IT IS HEREBY ORDERED that ~ record in Docket 196 be 
closed with respect to the issue or aboriginal title 
:relative to the claims asserted therein, and the J:eOOt'd 
in Docket 229 be closed with respect to the issue of 
aboriginal title to that portim of the claimed axea in 
Docket 229 which owrlaps the area claimed in petitial 
by petitiooer in Docket 196 beJ:ein••• (~is added) 

The Hopi Tribe in its opening stateaent presenting the petitiooer's re

quested Findings of Fact on issues of title and liability contains the 

following paragraph: 

While these proposed fi.IXii.ngs are primarily on the issue 
of title in accomanoe with the Onier of the Camdssion of 
OCtober 13, 1958, sane pw;es of liability are incidentally 
and necessarily included. .. 
It is significant to note that the petitioner, the Hopi Tribe, 

made no request for a finding on the specific dates of taking. Under such 

state of the recxm:i it is clear that counsel acted in good faith in aniting 

specific matters as to dates of taking upon the assmptioo that the canis

sion would make fi.IXii.ngs and conclusions in oonfomity with its previous 

oJ:ders restricting the proof to aboriginal title. Past practice leOOs 

. Cledenoe to the assmptian since this is exactly what the camlission did 

in the Goshute Shoshone case in which attorney for petitioner was of <XAlnSel, 

wherein the camdssion held: 

The carmission, horlever, finds that the United States, with
out pa}'IlEllt of oarpensatian, aCX)Ui.red, oontrolled, or treated 
these lands of the Goshute Tribe and the western Shoshale 
group as public lands fran date or dates loRj prior to this 
action to be hereinafter detemdned up:x'l further proof unless 
the parties may agree up:x'l a date. 

Shoshcne Nation, et al., v. United States, 11 Ind. Cl. 
eatm. 387, 416 (1962) 
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Under similar circunstanoes this cemnission held that the Pueblo 

de Acana Tribe: 

lost the use of said lands because of the failure of 
defendant to protect petitioner's rights therein and, 
therefore, that defendant is liable to petiti~ for 
the loss of said lands; and that under clause 4 of sec
tion 2 of the Indian Claims Ccmni.ssion Act petiticner is 
entitled to reoover fran defendant the fair market value 
of these lands, the date or dates of these losses and 
the value thereo! to be aeteiriliJied atJJi:ture~ 
before this CCIIIni.ssion. is 

PUeblo de Aoana, et ale v. United States, 
18 Ind. cl. camt. 154, 240 (1967J 

Notwithstanding its previous CIder, this camdssion in the case nc1ti 

before it deteDni.ned that on Dec::el1iJer 22, 1882 the United States exti.ngui.shed 

the Hopi IIXlian title withoot payne1t of CClDfEliSation to those lands described 

in Firding of Fact 20 lyin:J outside the bounOaries of the l88~ Executive Order 

~servation; and on June 2, 1937 the united States extingu:ished the Hopi 

title to 1,868,364 acres of land in the 1882 Executive 0I:der Reservation 

lying outside the boundaries of "land managenent district 6." Facts pertain

ing to dates of taking that were in the possession of petitioner but withheld 

by reason of the c:alrt I s order do not pzoperly fall under the cat:eqoxy of 

newly discovered evidence, but they are nevertheless facts pertinent to further 

issues of this case beyaJd aboriginal title. . iihi.le theIe is no specific rule 

of this CCJlmissi.oo. covering this unique situati~, findings upon untried issues 

are so manifestly unfair as to J:eqUire oor.rection by this Cannission. 

rr 

MJrICN FOR REHFARING AND roa 
~ OF FINDINGS 

In support of its DDtion for a rehearin:J and for anel'ldnent to findings 
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of fact pursuant to Rule 25 C.F.R. S503.33, petitioner, the Hopi Indian 

Tribe, assigned numerous errors of fact aIXi errors of law, both in 

Docket No. 196 and Docket No. 229. Each assigment has a material and 

relevant bearin; upon ona of three funQamantal aetexminatiClilS by the 

Cacmi.ssion. Those three determinations, which are heJ:ei.nafter set out, 

oonstitute the basis for petitioner's IOOtion for a rehearing. Each error 

of fact and law as set forth in petitioner's IIDtion will be discussed 

with specificity under the erroneous determination to which it is applicable. 

DeteImination 1: 

The camli.ssion ec:oneous1y held that the Executive 
Order of Deoem:ler 16, 1882 extinguished the Hqli 
Indian title to tlDse lands described in Fi.n:linq 
of Fact 20, which were outside the boundaries des
cribed in said executive mder. (Er.ror of Law 1, 

Er1:or of Fact 6) 

Petitioner cites as Error of Fact 4 the cemni.ssion's statement found 

in Fi.rdi.ng 8 at page 295 as fol.lows: 

'1tl.e H~i villages that had been located along the Little
Colorado near Winslow ~ 11DVed on to the Hopi mesas and 
further north to Oraibi, and into the Jeddito Valley, these 
locations t11 well within the subject tract and ~ con
fines of the 82 ~i Elcecutive Ol:der ReseJ:vation. 
(~is added) Enor of Fact 4) 

~oopi was established between 1400 and 1600 A.D. (Ex. 15 [Hopi]) and it 

is not inside the Executive 0J:der Reservation of 1882. There should be no 

oont,roversy regarding the locatioo of z.tJenoopi since that village still 

exists. Dr. Harold S. Colton, f<mner Director of the IolJseun of Northern 

Ariona at Flaqstaff, in his article "Report on Hopi Boundary" (Ex. 15 [Hopi]) 

stated: 

OUtside of the executive order Moqui. Reservation of 
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1882, there has lived, for a long period, a gl:QUP of 
Hopi at l>Denkopi, forty mi..l.es northwest of Hotevilla. 
Archaeologists reoognize that Hopi were living there 
in a pennanent village between 1400 and 1600 A.D. the 
ruins of this pueblo lie on the nesa east of the present;" 
village. .	 (Page 1) 

1. Hopi have been living in the pueblo at Moencq>i 
! oontinuous1y sinoe the 1870s~ they use the springs for 

irrigation and haVe their fields belw the pueblo and inI	 Pastw:e CClnyon. 'lbey graze their flocks on both sides 
of the l>Denkopi wash. (Page 3)

I	 Superintendent George W. Iei.hy i in 1865, mported to the Ccmni.s
f 

I sioner of IIidian Affairs that. the M:e1OCpi Indians living on a reservation
i 

still maintain their friendly relations with the whites and are even~ 
! 

f assisting the military in their qJerations against the Apache (EK. 38 

[Hopi] p. 2). 

On oct;c:i)er 21, 1872 the joumal of walter Clement Powell indicates 

that the party visited the buffalo'land lying within the Moenoopi Wash. A 

footoote to the journal indicates that the party visited Moenoopi Village 

on its return (EK. 41 [Hopi] p, 1). 

A :report of Go1:dan.Mac Gregor, anthropologist, to the Ccmnissioner 

of Indian Affairs, John COllier, en August 6, 1938 gase a CCliplete account 

of the history of lobenCXlPi aDl the Moencq>i lands, desc:ri.bing the Moenoopi 

claims outside of the Executive Order Reservation (Ex. 55 [Hopi]). 

There is other evidence in the zeooxd as to the location of Moenoopi 

and the fact that it is a pennanent village of Hopi Indians, but since there 

is no evidence to the contrary, perhaps sufficient references have been 

cited to illustrate that when the Executive <>mer Reserva:tioo was established 

in 1882, there were Hopis liviD} outside of that area. Yet the court in its 

opinion at page 284 stated: 
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I 
As established the 1882 Reservation oontains within
I its boundaries all of the Hopi pemanent villages, the
 

I
l 

agency buildings at Keams canyon, and what Agent Fleming


I	 exmsidered to be sufficient land to neet the needs of 
the Hopi population which was then nUllbered about 1800.
I 'The camrl.ssion is clearly mistaken in this regard since t.'1e Village of


I 
[ 
(	 ~cq>i was not only a pennanent Hopi village, but had been in existence 

! for as far back as possibly the year 1400 (Ex. 15 [lbpi] p. 1). 

I The Executive Order Reservation of Deoeniler 16, 1882 was established 

! for the fol1cMing puxposes:
~ 
i
 
! (1) to reserve for the Hopis sufficient living space as
 

against advancing t-kmron settlers and Navajos, (2) to .
! 
minimize Navajo depredations against Hq>is, (3) to pro

1	 vide a legal basis for cw:bing \oihite intemeddlers who
 
were clistw:bing the Hc:pis, and (4) to make available a
 
l:eSerVCition axea in which Indians other than ii:>pis oould,
 
in the future, in the di.sc:l:etion of al'tI secretary of the
 
Interior, be given. rights of use and occupancy.
 

(Ex. 78, p. 212, Finding 16) 

It was not a pw:pose	 in estab1i.shing the mservatial to cxnfine the 

Hopi Indians wi~ that area and no steps 'WeI:e taken to move the Hq>is or 

to request their settling within the 1882 l;.eSe%Vation. The Hopi Indians 

neither relinquished	 their claim to lands outside the EK.ecutive Order Reser

vation nor voluntarily withdrew therefran. 

Hopi Indian title cxW.d only be t:eIminated "by Con<p:essional enact
, 

ment, valid administrative actioo, or abandonrrent. II Hea.l.i.5 v; Jones, 210 

F. Supp. 125, 175 (1962). Since this camdssion has held that the Hopi title 

was extinguished outside of the Executive 0l:0er Reservation by Executive 

Order, we will proceed to consider whether in fact the Hopi interest outside 

the Executive Order Reservation was ext:i.n:Juished or tel:minated by valid 

administrative action. 
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Originally, reservations for Indians were created by treaties. 

In 1871, however, Congress prohibited. further use of 
the treaty power in Indian affairs, and the President, 
assuning the function fomer1y exercised by CCngress, 
thereafter set aside twenty-three million acres of the 
public dalIa.i.n by the executive order for the use and 
occupancy of Indian tri.lJes. 

(Note: Tribal Property Interests in Executive order 
Reservations: A CQrpensable Indian Right: 69 Yale L.J. 
627, 628 (1960» 

Since there did not exist art:i specific, statutory authority for this presi

dential power, the practice of establ.i.shin1 Indian reservations by executive 

order has been said to rest on an "unoerta:i.n legislative foundation. II 

tLnited States Departm:mt of Interior, Federal Indian raw 613 (1958). 

In fact, so uncertain was the legislative foundation for 
the exercising of the power by the executive that the 
Attorney General in upholding its legality in an opinion 
.remerec1 in 1882, did so chiefly on the basis that the 
practice had been followed for maD¥ years and CODJreSs 
had never objected. ra. at 614. 

Perhaps the questionable basis of the executive aroer zeservation explains 

why the practice was eventually teJ:minated byCODJreSs. Act of June 30, 1919, 

§27, 41 Stat. 3, 34. As will be analyzed further, this historical backgzound 

may well be the reason why the courts have oonsistently n:quiJ:ed scmethinq 

in addition to an executive order creating a reservation before finding a 

t:e""lking of aboriginal Indian title. 

An iJIFortant and si~ficant role of interpretation in all Indian 

cases is that an'bigoous neanings nust be oonstrued in the Indians' best 

interests. This ~ was first emmciated by the Sup:rene Court in Choate v; 

~, 244 U.S. 665, 675 (1912), \'lhen it stated that the interpretations of 
• 

vague wri~s ", • • are to be resolved in favor of a ~ and defenseless 
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people, who are wards of the nation, and dependent wholly upon its pro

tection and good faith." This policy has been repeatedly ackncwledged by 

tile federal courts. ~ v. capoeman, 331 u.s. 1, 6-7 (1956). Alaska 

Pacific Fisheries v; United States, 248 u.s, 78, 89 (1918). Assi.n:ilx>ine and_.- --...-. - 

Sioux Indians v. Nordwi~, 378 F. 2d 426, 430 (9th Cir. 1968). Haley v. 

Seaton, 281 F.2d 720, 623 (D.C. Cir. 1960). Undoubtedly, this rule has also 

. oontributed to courts :requiring specific acts and authority to warrant 

ext.i.n:Juishn'w:mt of Indian aboriginal title. 

The decisions of the Indian Claims camd.ssioo offer the nvst lucid
 

analysis of extinguishment of Indian aboriginal title to land by executive
 

orders. '!he camrl.ssion has apparently felt that an executive order I per ~,
 

does not constitute a taking of Indian title. In Coeur d'Alene Indians v :
 

United States, 6 Ind. C1. Cc:mn. 1, 42 (1957), the Ccmni.ssion rejected the
 

executive order as the date of t:ak.i.ng, mmarking:
 

[T]he Indians continually swght a oouncil with repre
sentatives of the United States to discuss t.~ claim 
to cx::r.pensation for their lands outside of the reservation 
and officials of the United States realized that the 
Indian title to said landS had never~~ed. 

~J.S ra, 

This conclusion is further supported in the decision of Spokane Indians v; 

united states, 9 Ind. Cl. CQlm. 236 (1961). '!he Ccmni.ssion found that be

cause the Indians had never nDVed onto the Colville Reservation, created by 

executive order I a taking of Indian title did not occur. '!here was no 

evidence that am.! Spokane Indians ever mJ'J'ed onto the reservation before 1887. 

ra. at 272. The camti.ssian stated: 

Both sites [of the reservation] were outside Spokane 
TerritOJ:y and the Spokane Indians refused to leave their 
hates, fisheries and zoot; gmunas or sever tribal relations 
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to go upon it, or to becate citizens and take out 
individual horresteads or land claims. • • • !~y of 
the few i.ndi.vidual Spokanes who did attempt to 
establish claims weJ:e ejected fran their land 0-.1 
whites. ra, at 259. 

A prima.ty question, as the c;lec:isions below will indicate, is 

whether the particular Indian t:ri.be has accepted the reservation by: moving 

onto it, thereby ext::i.ngui.shing its aboriginaJ. title to land outside of the 

reservatiori. 

In Snake or Paiute Indians v, United States, 4 Ind. Cl. cann. 57la 

(1956), the camrission found the Indians had never ceded or reJ.in::Iuj.shed 

their aboriginal title even though a reservation had been created by an 

executive order. The Ccmni.ssion held that because the Indians had not 

moved onto the Malheur Reservation when it was established, no taking ze

sulted \D1til 1879 when the governrent forced their xaroval.: 

'1'he petitiooer bands or tribe of Snake or Piute Indians 
• • • were depri~ of their origi.na.1 Indian use and 
occupanc.y title to [their lands] in January 1879 by action 
of the united States in forcibly ~~ fran said 
lands to the Yakima Ieservaticn in Washingtal and mstoring
sucnlanas to the public danain without their consent and 
without the payment of ~ation theJ:efor. (EIphasis 
added) Id. at 607. 

The caemission also enphasized that the nm:wal, whether intended to be per

manent or not, waS pennanent in fact, since the Indians ~re never pennitted 

. to return to their aboriginal l..arK:l. '!his forced IeBDVa1. of the Indians to 

the reservation was sufficient to extinguish the Indian title. Id. at 625. 

see Shoshone Indians v, United States, 299 u.S. 476, 495 (1936) ("Pennanent 

in fact" occupancy of x:eservation held sufficient to ext.inguish aboriginal 

title.) 

In Uintah Ute Indians v. United States, 5 Ind. cr. Ccmn. 1 (1957), 
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Red Lake Band, et al. v. U.S., 7 Ind. Cl. ce
 
(1959); C. W. !'1cGhee v. U.S., 122 Ct. Cls. 3
 
Potawatcmi Indians v. U.S., 27 Ct. Cls. 403,
 
Potawatani Indians of Michigan and Indiana v
 
148 U.S. 691, 705; Ia.~ Tribe of Kansas v. U
 
Ind. Cl. Oamm. 464, 501-502 (1958)
 

Warm Springs v. U.S. 8 Ind. ci, Ccmn 557, 60
 
-(1960)
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the Cootnission, in rejecting the Clate of the executive order which 

created the Uintah Valley Feservation as the date of taking, referred to 

"ooncentration" of·the Indians to affect extinguishment of title: 

The reports of the Superintendent of Indian Affairs and 
agents for the next ten to fifteen years deal with t."1e 
efforts to get the Indians throughout tl"~ Utah area con
centrated on the mservation. It was very iiIiCh of ai	 
seesaw affair. Indians cane and went whenever they saw
 
fit am at ale period nearly all of them left the reser

vation and it took cons~le effort to get them back
 
without a fight. (Ehplasis aMed) ~.
 

In addition, because the" United States had failed to adequately pmviae for 

the Indians I needs cnce they had been placed on the mservation, many left 

to avoid starvi.ng.	 Id. at 30-1. Even though the Camri.ssion found that the

I reservation had been established by executive oxder in 1861, oonfi.rmed by

I Act of Congyess in 1865, and reserved to the Indians by the Treaty of 1865, 
i 

I nevertheless, it also found that the Inlians had rot ceded their aboO.ginal 

f title to their lands and the goverment had not taken their title, except
I 

as provided in the unratified. Spanish FoI:k Treaty of 1865. Id. at 30, 40. 

Where the Indians in Snake or Paiute Indians v: United States, supra l were 

forcibly renoved to the :reservation, the Uintah Utes were not even enoouraged 

to m:we. Id. at 10·. The Indians continued hunting and gathering in their 
. 

alx>riqinal land ~ after the 1861 eJCecutive order. ~. 

!
1 

I
! 

The classic illustration of forced rem:::wa.l. of Indians oanstituting 
f 
i
! extinguishrrent of Indian title stems fran the militaJ:y canpaigns against the 
I
 
i
 , 

I 

Indians in the early 1870. In Yavapai. Indians v; United States, 15 Ind. Cl. 

camt. 68 (1965), the cemnission found the date of taking to be Yihen the 

Yavapai Indians had been defeated· and renoved to the reservation, rat.'l-ter 

than the date of the executive order which created the reservation. The 

: 
t 
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with .a peonanent reservation. Id. at 415. The date of taking was found 

to be the date the 'United States began the renoval of the Jicari1la to 

Fort Stanton. ~. at 420-21. 

The nove carried out by the military ••• resulted in 
a sufficient disrtll,tion of their way of life and inter
ference with their overall use and occupancy of their 
lands to constitute an extinguishment of their title 
tb3x'eto. Id. at 421. 

The Ccmnission cited Snake or Paiute Indians v, United States I s~, as 
. ; -

controlling precedent. Id. at 418. 'Ibis "forced reroval" aspect of extin

guishm:mt of title was further adopted in Fort Sill Apache Indians v; United 

States, 19 Ind. Cl. Cam. 212 (1968), where the court stated: 

The Apaches I though forcibly and teIrporari1y ejected by 
actions of the United States fran portions of their 
:residence fran ti..ne to time '. • • never ceased' 1:'> proclaim 
their right of OW1')9J:shii>. FurtherI'lOre, they enployed every 
neans available to J."egaul possession and to oust the "tres
passer. They EmJaged in no act of relirquishnent or abandon
ment. They were terll'Orari1y repulsed, defeated, deprived 
and ousted, l:>ut the fight continood with ferocity and per- . 
sezverance Wltil fu:cther effort becane impossible - with the 
final co~st and 'XlTIP1ete surrender unier GeroniIro on 
~t:eiliber-; 1886. until that event the united States was 
not ~Ietely~ezmanently in ex>ntinuous~, not:OrIO'us 
~ssJ.on of : landS. Fran that date ~ resistance 
by t.fui APaa1es encrElC1. (Enphasis added) ~. at 263-64. 

The date of' ta1dng' was con:Ei%med in Fort Sill Apache Indians v. Umted States, 

22 Ind. ci. eatm. 527, 528,-29 (1970). 

In the case at bar it should be noted that the Hopi Indians have 

never been contained within the 1882 Reserva.t.J 
'"'n - even to this day, and 

the United States has never at.ten1?ted to trove the Hopi InClians onto that 

reservation. 

In at least" three cases, the date of the executive order corresponded SRP002119
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Cl. ccnra. 111 (1959), the Ccmnission held that tl1e creation of a reservatdon 

for the Yuma Indians, coupled with the rerroval o~ the tribe onto the reser

vation, was a rellnquishmant as of that date of tribal rights in the Landa 

outside the :reserve. ~. at 136-37, 148. The rerroval coincided with the 

cxeation of the reservation by the executive order. Likewise, in Confed

erated Tribes of the COlville Reservation v. United Sta~, 4 Ind. Cl. ccem, 

151, 186 (1956), the camli.ssion found that the locating of various tribes 

on the reservation, even though it required maI1¥ years, was sufficient to 

oonstitute ext.i.n;ui.shment of aboriginal title. The date of the executive 

order which created the Colville Reservation was held to be the date of 

taking, but the acceptance by the Indians of the zesezvataon was the pr:ima:ry 

factor. ~. In Mescalero Apache Indians v ; united States, 17 Ind. Cl. ccam, 

100 (l966), the camd.ssion fomd that the date of the executive order which 

cxeated the Fort Stanton Indicu.l. Reservation was .the date ~f taking because 

the Indians were on the reservation when it was established and were kept 

there after the signing of the exeOltive. order. 'l11e coomission' s record 

indicated that follCMing the 1873 executive order the Mescalero Apaches 

oontinuously attempted to leave the reservation, but ~re eventually :returned 

either by persuasion or force. .!5!. at 118-19. 

'!he Court of claims has decided only b40 cases which deal,with execu
\ 

tive order reservations. HCMever, both are cases involving a treaty approved 

by Congress, coupled with the executive order "ad'ninistering" the intent of 

the treaty in teJ:ms of reservation establishIrent. The Department of the 

Interior publication states such a "coupling" to be of "unquestioned valiQity." 

~~~ndian~ ss>ra at 622. In any case, since both cases involve 

treat:.ies, they are easily distinguished fran the present situation. 

< 
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In Quinaielt Indians v , ~d States, 102 Ct. Cl. 822 (1943), 

the Court of Claims found that the executive order fonnally designated 

the Quinaielt Reservation, which was provided for by the Treaty of 1859 

between the United States and the Quinaielt Tribe. HaNever, the court 

did not examine the question of date of taking. 

Similarly, in ~ Lake Band of Chippewa Indians v. £..nited State2." 

134 Ct. Cl. 478 (1956), certain large land areas had been ceded to the 

United States by the Chippewa Indians. In an effort to speed up the 

Chippewa m::werrent to their lands west of the ~1ississippi, the follONing 

occurred: 

On February 6, 1850, President Zachary Taylor issued an 
executive order revoking the privilege of the Indians to 
occupy and hunt and fish and gather wild rice on, the lands 
ceded by the Chippewas to the United States by the treaties 
of 1837 and 1842. ra. at 481. 

HOW'ever, the court did not discuss the issue of whether and when a taking 

of Indian aboriginal title to land occurred. There are other distinguish

able cases :indicating either that rerroval is urmecessary or that partial 

rerroval may be sufficient to extinguish Indian title. Shoshone v. ~e£ 
... 

~~, 11 Ind. ci. carro. 387 (1962); Havas~i Tribe and Navajo Tribe v; 

l1J?ited States, 20 Ind. Cl. Carano 210 (1968); PaPfigo Indians 'Y. U~ited States! 

21 Ind. Cl. carro. 4Q3 (1969). It is interesting to note, hcMever, that the 

executive order whidl created the San Xavier del Bac Reservation and the 

Gila Bend Reservation for the Papagos did not oonstitute a taking. Pa~ 

~~ v , United States, 19 Ind. ci. Carro. 394, 4JJ (1968). In ~~ 

fn?ians v, united States, 7 Ind. C1. ccnm, 219 (1959), a reservation was 

created by an act of Congress, rather than by an executive order. In that 
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case it was held that the s~tti.ng aside of the reservation and the 

acceptance thereof by ren'oval thereto of mmy of the Mohave Indians 

amounted to a reli.nqu.ishIrent of the land held by Indian title. 

The subject of extinguishrrent of aboriginal land title has been 

before the Suprerre Court in the landrrark case of United State~ v : Santa 

Fe !acific Railroad, supra, which involved a, suit by the qoveznrrent; to 

enjoin the railroad fran interferring with the possession and occupancy by 

the Indians of certain land in Northwestern Arizona. Even though the 

Colorado River Reservation was created by an act of Congress, the Supreme 

court refused to find an extinguishrrent of Indian aboriginal title. Id. 

at 361, 353-54. 

The court stated that it could not find any indication that Congress 

intended to extinguish the Indians' cl.a.i.ros, nor did it oonclOOe either that 

the Walapais intended to abandon its aboriginal lands if Congress would 

create a reservation, or that the Indians had accepted Congress' offer for 

a reservation. 1d. The court concluded that the forcible renoval to the 

reservation of the Walapais, in light of the fact that they left it in a 

body the following year was ", • • nothing nore than an abortive ati::eIr{Jt to 

solve a perplexing problem." ~. at 355. This analysis \'lOuld seem to folleM' 

the many decisions of the Indian Claims CamU.esion. HCM~ver, the court was 

construing the parties' elms in light of the act under which the railroad IS 

clairl~ rights derived, Section 2 of the Act .of July 27, 1866, which provided: 

The United States shall extinguish, as rapidly as may be 
consistent with public policy and the welfare of the 
Indians, and a~ their volun.:E:!:E:i.: cession, the Indian 
t:i,tle to allallLij under the operation of this act 
and aoquired in the donation to the rood named in the Act. 
(~is added) 
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~t beo::rres obvious the courti was examining the reoord for indication of 

the Indians' desire to voluntarily cede their lands to the railroad. ~ 

oourt recited: "Cel7t:ai.nly a forced abandonnent of their ancestral hare 

was not a 'voluntary cession. ' " !f!.. at 356. 

The situation, ha.vever, changed in 1881. Fol1cMi.ng a Wala~ pro

posal made by a majority of the tribe asking that a reservation be set aside 

for them because of the enc:roaching white man, President Arthur signed an 

.executive order creating the Walapai Indian Reservation. Id. at 357. 

The court discussed the situation as it developed; 

" There \'1as an indication that the Indians were satisfied 
with the proposed reservation. A few of them thereafter 
lived on the reservation; nany of them did not. mule 
suggestions recurred for the creation of a new and different 
reservation, this one was not abandoned. For a long ti.rre it 
remained unsurveyed. cattlemen used it for grazing and for 
sare years the Walapais received little bemfit fran it. But 
in view of all of the ci.rcunstances , we conclude that its 
~~_on. at the reques~ of i the Walapais and»its aco;ptaIiCe~ 
them amounted to a relmqUJ.shi1ent of any' tribal claim to lands 
which thC;Y m+ght have l1adOutside that reseryath,c;m ar# that 
that real1n~shmentwas tantamount to an ~SEiiimt by 
'volmi"rq oos"sion' withlii the maaning onot:11e Act or 
July 2. ' 1866. ~. at 357-58. 

Therefore, the 1883 executive order establishing the Walapai Reservation 

must be read in light of the 1866 Congressi.onal act which specifically re

quired that the title to Indian aboriginal land be extingished " ••• only 

by [the Indians'] voluntaJ:y cession." The oourt' s analysis was directed to 

this requirement in the 1866 act. Consequently this case is distinguishable - ,

fran the present situation because it involves extinguishment of aboriginal 

title by executive order acoording to special statutory authority. 

HOi/ever, an examination of the case leads one to conclude that the 

creation of the executive order reservation did not constitute extinguishrrent 
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+t beoores obvious the court! was examining the reoord for indication of 

the Indians' desire to voluntarily cede their lands to the railroad. The 

court recited: "Cel7tainly a forced abandonment of their anoestral hare 

was not a 'voluntaJ:y cession•• " ~. at 356. 

The situation, hC7Never, changed in 1881. FollCMing a Wala~ pro

posal made by a majority of the tribe asking that a reservation be set aside 

for them because of the· encroaching whiteman, President Arthur signed an 

.executive order creating the Walapai Indian Reservation. Id. at 357. 

The court discussed the situation as it developed: 

- There was an indication that the Indians were satisfied 
with the proposed reservation. A few of them thereafter 
lived on the reservation; nany of thenl did not. ~mi.le 
suggestions recurred for the creation of a new and different 
reservation, this one was not abandoned. For a lang time it 
remained unsurveyed. catt1ernenused it for grazing and for 
sane years the Walapais received little berefit fran it. But 
in view of all of the circunstanoes, weoonclude that its 
crea~2!.l. ~t. the request of the Walapais and. its acceptaiiCe--!?l.
't11Eiinarrounted to a reiinquish1rent of any' tribal claim to lands 
which they' might have 11adOUtside that reservation aii1 that 
t.hat rel:L"1~shmentwas tantamount to an ext~"Siiiiimt byTVOIUii¥;q cession' withiil the neaning of §2()thE! Act 01" 
July 2 , 1866. ~. at 357-58. 

Therefore, the lSe3 executive order establishing the Walapai Reservation 

must be read in light of the lS66 Congressional act which specifically re

quired that the title to Indian aboriginal land be ex:tingished " ••• only 

by [the Indians "l voluntaJ:y cession." The court's analysis was directed to 

this requirement in the 1866 act. Consequently this case is distinguishable -'

fran the present situation because it involves extinguishnent of aPoriginal 

title by executive order according 1:0 special statutory authority. 

l1C1t'1ever, an examination of the case leads one to concluCle that the 

creation of the executive order reservation did not constitute extinguishnent 
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by itself. Rather, the creation of the reservation at the Indians I 

request. and the existence of the 1866 act which required their consent 

to extinguishment, coupled with the executive order, extinguished the 

Indians' aboriginal titie. It 'is reasonable to oonclude that there is 

i--.---~ no ~~ taking by executive order.
 

" 'lbe primarY factor evidenced in the c1ecisionsof the Indian Claims
 I 
Camli.ssion is whether or not the Indians have accepted the reservation by 

,

I 
moving onto it, either voluntarily or by force, and thereby extinguishi.n;r 

their aboriginal title to the lands outside of the reservation. If the \, 
Indians IWVe' onto the :reservatiOn, a taking of the aboriginal title results; 

\ 

if they do not IOOve onto the reservation, the aboriginal title remains in 

the Indians. 

In Dr. Colton's treatise (:EX. 15 [Hopi] p. 3) illustrations of Hopi 

use since 1882 outside the :EXecutive Order Reservation can be found in the 
6 

following: 

2., After the aba.ndonm9nt of Moenave by the Monoons,"" 
Frank. Tewanemtewa and Numkina Bros. roaOe ahemve efforts 
to plant fields, using the old irrigation works. They 
were run out by the Navajos. 

3. BelCM' Red Lake (Tonalea), 1/4 mi.Le south of 
Trading Post, Numki.na Brcrthers, Poll, Joseph Talas i and 
George Neveistewa have farms (Honani). M::enkopi procures 
its wood fran the hills east of Red. lake and north of the 
Dinnebito, and north of Tuba City (J.S) • 

. 4. On and about' the mesas between MJenkopi and' the .. 
Di.nnebito, Nu.nkina reports twenty people nCM' having fields. 
(aonani) • 

5. In the Little Colorado, Hopi run their cattle with 
sane Navajo cattle between cameron and IJcMell Mesa. They 
water at the Little Colorado. (Numkina and Honani). 
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6. 14 miles north of Tuba, west of 'Wlilte Mesa, since 
1914, b'f'O bands of Hopi sheep have been run. (Numkina and 
Honani) • 

7. In 1908 or 1909, Big Phillip ran sheep in the region 
of Lc:Mer Moenkopi Dum. (Honani) • 

The reoorq. will not justify the assUI'Cption that HOpi'IndianS either relin

quished their claims to land outside the Executive Order Reservation or 

vol\ll1tarily withdrew thezefzrm, If petitioner is not denied the right to 

introduce· its proof on dates of taking, the lbpi claims to the area outside 

the El)cecutiveOrde1': Feservation of 1882, and the defendant's acknCMledgnent 

of continued Hopi rights can be adequately established. 

The Congress of the United States, by the Act of June 14, 1934,. 

48 Stat. 960, acknCMledged the Hcpi interest in the lands described in the 

act when it pezmanently withdrew "fIOm all fonns of entry or disposal for 

the benefit Ctf ,the Navajo and such other Indians as may already be located 

thereon. " Nearly all of the lands to which the Hopi Tribe has consistently 

asserted its aboriginal cla.i.m as of 1848, are within the area described in 

that congressional act. All of the Hopi Indians, including those at Moen

CXJpi,' were, at the time of its passage, liviIig on the lands described in 

the 1934 ace, Of particular significance is an additional provision in the 

act protecting other Hopi interests: 

However, nothing herein contained shall affect the 
existing status of the Moqui. (Hopi) Indian Reservation 
created by ExeC\:.tive Order of December 16, 1882. 

48 Stat. 960, 961. 

It is not easily conceived that the Ccmnissian would hold it to be 

"fair and honorable dealings" to take the Hopi title at the values of 1882 

and then return only an interest with the Navajos at 1934 values, thus 

probably preventing any rooney judgment for the Hopi 'I'ribe. SRP002126
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DeteJ::mination II 

The Cc:mni.ssion erroneously held that on June 2, 
1937 f ';lhen the grazing regulations were approved, 
being the beginning of the iJrq;>lied settlemant of 
the Navajo Tribe on the EXecutive Order Reservation 
of December 16, 1882 as detenni.ned in the case of 
Healing v ; Jones, 210 F. Supp. 125 (1962), aff'':' 
373 u.s. 758(1963), Hopi Indian title to a~and 
in said Executive Order Reservati~:>n lying outside 
of "land n'lanagement district 6" was extinguished. 
(Error of Law 2, Error of Fact 10.) _ . -__ 

I 

H~ v ; Jone~, s';!Pra, dealt exclusively with the land descri.bec1 

in the Executive Order of Decanber 16, 1882. The court in that case made· 

many detel:mi.nations of fact that have an important bearing upon the question 

we fICM consider. 

Hopi leaders in effect told officials of the Office of 
Indian Affairs that the Hopis continued to claim the 1882 
Reservation lands outside of district 6. 

Perhaps these Hopi claims subsequent to the settlerrent 
of Navajos would have been even oore parsistent and vehenent 
had it not been for the constant assuranoe given to them by 

,	 govenment officials, that their exclusion fran all but 
district 6 was not intended to prejudice the marits of the 
Hopi cla:ims. Healing v ; Jones, Ex. 78 (Hopi) p. 98. 

'lbe Hopi claim, so expressed in 19,45, and the government's constant assurances 

that its administrative action after settle1rent of the Navajos did not pre

. },.

judice the rrerits of the HopJ. clauns, negate the assumption of, a taking as 

found by the camdssion. 

It is true that the Hopis have never made much use of 
the part of the 1882 Reservation outside of district 6 for 
residence or grazing purposes. But non-user alone, as the 
court said in the case last cited (Fort Berthold Indians v. 
united States, 71 C. Cls. 308, 334)"Tsoot ·suf""licientto
warraiit'a finding of abandonnent. '!he non-user must be of 
such character or be a~ed by such other cirCl.ll\Stances 
as to demonstrate a clear intention to abandon the lands not 
used. Healing v , ~, Ex. 78 (Hopi) p. 92. 
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The court I s holding that there was no abandonrrent is specific. 

~_'1.th the ~roval, on JW'le 2, 1937, of grazing 
tions the authority for which rests in part on a 

resolution of tile Navajo Tribal Council, dated Novert"ber 24, 
1935, the Navajo Indian Tribe itself was i.rtpliedly settled 
in the 1882 rese1.vatian pursuant to an exercise of the 
authority conferred by the Executive Order of Dec:enbar 16, 
1882. (~is aClded) Healin2 v, Jones, Finding of 
Fact 38, Ex. 78 (Hop~) p. 217. 

!Jeginning with the approval on June 2, 1937 the Navajo Tribe was settled upon 

the reservation, but the nature and eA"1:.ent of the interest of the tribe was 

not deteImined on that date. As a matter of fact, the final boundary line 

. of dist:rict 6 was not: dei:eJ:mined until. Apri~ 24, 1943 (Ex. 78 {Hopi] p. 217, 

Finding of Facts 40 & 41). What interest the Hopi Indians had in the area 

outside of district 6 was not detexmined until the court I s decision of 

September 28, 1962. At the t.:ilre the law suit was filed, the Hopi Indian 

Tribe bad long con~ that it had the exclusive interest in all the 1882 

~tion for the cx:moon use and bemefit of the Hopi Indians, trust title 

being conceded to be in the UnitEd States (Ex. 78 [Hopi] p, 2). 

Over a Period of many years efforts have been made to 
resolve the controversy by neans ofagreexrent, administra1;ive 
action, or legislation, all without success. The two tribes 
and officials of the Department of the Interior finc.llly con
cluded that resort must be had to tl1e courts. This led to 
the enact7nent of the Act of July 22, 1958, 72 Stat. 403. 

Healing v. ~, Ex. 78 (Hopi) p. 2. 

In the Act of July 22, 1958 congress declared: 

That lands descr:ilied in the Executive Order dated Dero .llber 16, 
1882, are hereby declared to be held by the united st...tes in 
trust for the Hopi Indians and such other Indians, if any, as 
heretofore··have been settled.thereon by the Secretary of the 
Interior pursuant to such EK.ecutive order. 

72 Stat. 402 (1958). 

~ United states, the defendant in this action and a defendant in Healins: v, 
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Jones, did not contend that Navajos had been setUed upon the reservation, 

but acting through the Attorney General, interposed the defense, 

••• 'l.'hat'the United States is a stakeholder with re
spect. to the lands involved in this suit. For this 
reason, it was alleged" the Attorney General would take 
no position as between the cla.i.ms of the other parties 
and would assert no claim on behalf of any other Indian 
or Indian Tribe. T'nroughcut the procedures, after denial 
of its first defense, the Attorney General, represented 
by the office of the united States Attorney in Phoenix, 
Arizona has, consistent with its position as stakeholder, 
assured the passive role of I observer. 

Healing v , ~, EX~78 (Hopi) p, 7. 

'l.'hus, it will be seen that the court has held that the united States did not 

claim that it had taken the Hopi title and the Hopis were still contending 

that they owned the full title to the land outside of district 6 at the ti.ne 

H~ v . Jo~ was tried. When the decision in HealiI19 v , ~ones was 

rendered on September 28, 1962 the court declared that the Hopi Tribe still 

had an undivided one-half inte.l:eSt in all lands outside of district 6. Under 

these ci..rcunstances, it is evident that the Hopi Indian Tribe has not been 

deprived of a one-half interest in all of the lands outside of district 6 

ani that it was not deteDnined that it had lost a one-half interest until 

september 28, 1962. At that time the court held: 

The virtual exclusion of Hopi Indians, aco::::rrplished by 
administrative action extending fran 1937 to 1958, fran use 
and occupancy, for purposes of residence and grazing, .of 
that part of the 1882 reservation lying outside of district 6, 
as defired on April 24, 1943 has at a;Ll ti.rres been illegal. 

Healin<J v , Jones, Ex. 78 (Hopi) p. 224, 
Conclusions of I..cM 12. 

It could certainly not serve the ends of justice within the spirit of the 

Indian Claims Cacmission Act to hold that the territory in the Executive 

Order Reservation outside of district 6 was taken fran the Hopis in 1937 and 

SRP002129



$ 4 lUi 
'".	 Gii . '" 

-22

then	 a one-half interest as an offset returned to them in 1962. 

'lhe Hopi Tribe has other claims yet to be tried in Docket 196. 

Counts 5 through 8 are based upon the fact that the peti.tioner, the Hopi 

Tribe, retaiJ1ed the Indian title to the lands and. that the United StateS 

. :'_,.deprived the Hopi Tribe of the use of those lands. The United States, 

while assuring the Hopi Tribe that the establishtrent of grazing districts 

would have no bearing upon their Claim, alJ.a..wedthe Navajos to use that 

land and deprived the Hopis of such use. The matter yet to be tried is 

whether the United States nust pay the reasonable rental value of the land 

it al~ the Navajos to use during the period prior to the actual taking. 

Error of Fact 9 contests Finding of Fact 24 at page 309 wherein it " 

was stated: 

Early in 1936 the boundaries of these land rnanagem;mt 
districts were defined, the result being that the 
boundaries of;"J.an:l management district 6" lay entirely 
within the 1882 Rese1Vdtion so as to enoanpass the Hopi 
Villa~es and all lands used by the ~i Indians. 

Fnphasis aClded) 

This finding by the Cannission is erroneous with respect to the Village of 

Moenoopi, which was, during all periods involved, being used by the Hopi 

Indians and still oontinues to be used by the Hopi Indians. Petitioner is 

, '	 in a pc;sition to prove, if it is not aeprived of that opportunit¥ with refer-· 

ence to dates of taking, that the lands outside 6f ci.i..strict 6 and within the 

Executive Order Reservation were used for grazing livestock, cutting and 

gathering' wood, obta.in.ing ooal, gathering of plants and plant products, 

visi'ting cereroonial shrines am. hunting. And further, the petitioner can show 

that Hopi Indians were granted permits to graze in land rnanagarent district 3, 
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both within	 and without the Executive Order Reservation of December 16,

1882,. and that thosepe.nnits are still in existence and that the Hopis 

are still using the grazing privileges thus acoorded to them. 'l'he 

evidence :relied upon to support the position of petitioner is fully set 

I 
out in the Motion at page 15. Actual areas for the gathering of wood were 

set up outside of district 6 where the Hopis were to obtain their fuel. 

FanilS were tilled by the IIopi Indians outsiOe of district 6 and within the 

Executive Order Reservation after 1937 and until the present time. 

In suntnary' ~~ v, Jones, .supra, deteJ:mi.ned that there was no 

abandonn'ent by the Hopi Tribe in the area beyond district 6 and within the! 
f 

I	 EKecutive 0J:der Reservation. It is not clai.med that Indian title was v , 

tenninated by any Con;ressional enactment. Under the circumstances reitera

ted above , particularly including the finding of the court that the 

excluding of art:! Hopis upon any ofl the land Witl"'..in the EKecutive Order 

Reservation was at all times illegal, how can it be held that any valid 

administrative action had teJ:mi.nated the Hopi title prior to the time the 

cxnrt detemli.ned the Hopis had lost a one-half interest? 

Determination III 

The Cannission erroneously held that the Hopi Tribe 
did not have Indian title to its clain-eQ lands lying 
outside the area described in Finding of Fact 20. 
(ErJ?r of !.all 3) . 

Errors of Law 4 and 5 are subsidi.ary to the position of thl? Hopi 

Tribe mat it had Indian title to landS beyond those described in 

Finding of Fact 20. Those errors will, therefore, be discussed under 

this heading. 
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A. The Cannission ezroneously failed to deteJ:mi.ne
 
th7 Hopi aboriginal title as of July 4, 1848, the day the
 
Un~t:ed States acqufzed juri.SdICtioo--anasovereignty over
 

. the lands involved in this action, noolithstanding the 
fact that. tI:e defendant during the same period of t.irce 
exerted nu.litaty pressure upon the Navajo Indians, drivi.."1g 
the.{n into Hopi aboriginal lands, and at the sane t.i.lre 
failing and neglecting to protect the interests of the Hopi 
Indians in their said aboriginal lands. (Error of Law 4, 
Error of Fact 8). 

It is the contention of petitioner that when the United States drove 

Navajo Indians into Hopi territory it had an obligation to protect the 

weaker and outnumbered Hopi Indians fran their natural en~. The Court 

of Claims has held that if an Indian clairoant can ShCM that the United 

States foroes or its officials drove the clai.mant tribe fran its Landa 

to which it held Indian title, the tribe has established a claim against 

the United States tmder the "fair and honorable dealing" clause 5 

of 25 U.S.C.A. §70a. Li.~ Apache Tribe_ v. United States, 180 ct. cr. 

487 (1967). '!he Court of Cl.ai.ms has further held that whether -or' not in a 

particular case the United States has the technical status of a guardian 

or a fiduciary toward an Indian tribe, it does have an obligation greater . 

t.han' that of a non-participating bystander, and the relationship is a 

special one and fran it stems a special responsibility. The measure 

of accountability def.ending, however, upon the whole o:::nplex of factors 

and elanents which RlUSt be taken into cxnside;ration. Oneida Tribe of 

I 
Indians of Wisconsin v, united States, 165 Ct. C1. 487, cart. Dani.ed- . ---- , ......- 

379 U.S. 946, (1964).· 'l'llere is very little difference between driving 

the Hopi Indians fran their lands and driving Navajo Indians into their 

J.ands to raid, ,loot, overrun the springs and take possession of the 

soil. '!be relief brought to the citizens of l~ew Mexico by United States 

SRP002132



-25

military forces did riot abate the Navajo problem, it sinp1y transferred 

I the problE.m fran New Mexia;) to the Hopi country. 

I 
The facts upon which petitioner relies are not disputed by the 

govenment. Their C7iID exhibit G-205, p, 10, states that the United 

I States Government cannenced exerting military pressure against the Navajo 

I
t in the winter of 1846 under Col. Alexantler Doniphan. Between then and 
! . 

the Sl.l'lller of 1849, no less than five expeditions of Arrerican troops 

I took the field against the Navajo. This is also shown by governm:mt 

exhibits G-22, G-23 and G-24. Between 1850 and 1860 large numbers of theI 
!
 
i Navajos pursued by the United States military forces entered what was
 
I 

I
then Hopi territory, being forced. into areas they had not previously 

occupied. These facts are also established by goverIlItl:mt exhibits which 

I are listed under Error of Fact 1 in petitioner's M:>tion. Government 

I
! 

exhibit E-5lb in support of govenment witness Dr. Ellis stated that 

~ of the Navajos took heed fran the repeated warnings of reprisals 
f 

fran United States Government and in about .1860 began a push westwardI
 
I into the peripheral areas never before occupied. Goveri'lmant exhibit R-150, 

I
I 

p. 3, supporting the testimmy of goverrurent witness Dr. :Peeve stated 

j thai; the Navajo ~ military pressure fran the An'erican A:ony in the 

I 1860's fled far to the ~sl; of the Hopi Villages; but that region
1 

I
 was not their custanary hanesite nor was it needed by them. Many other 

I exhibits and the testimony of witnesses substantiating these the facts! 
J 
I upon which we rely are set out under Error of Fact 1, p, 3, of
I 

petitioner's loDtion. The flopi Indians serised the responsibility of the 

United States Go\Ternrtent to whan they had beoalY3 subject just two yearsI 
I 
I 

! 

I 
I
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bef~~ when in October 1850 and August of 1951 Hopi deputations visited 

Agent calhoun at santa Fe to seek aid against the Navajos whose depreda

tions had reduced them to great poverty. (See authorities cited under. 

Er:ror of Fact 2 of petitioner's M:>tion.) 

When the Ccmnission Cletemined al:x>riginal possession of the Hopi 

people as of 1882, it ignored the series of events to which we have 

made reference and the respalsihility of the United States for the 

shrinking of Hopi country. 

B. Natural boundaries should be accepted as . 
aboriginal boundaries. 

The Puyalls> Tribe of Indians v, United States, 17 Ind. C. ccnm, 

1, 17-20 (1966), enployed the reasonable hypothesis that natural boundaraes 

establish aborig~l boundaries because evidence indicates the Indians 

do not go beyond, but xrere1y go to the edge of rugged country. The 

Nez PE::,oe Tribe of Indi~ v, United States, 18 Ind. Cl. can:n. 1, 130 

(1967), followed this same theoJ:Y" accepting a natural boundal'y as the 

aboriginal boundary. The Hopis were using as their country as of 1848 
r 

land south of the San Juan River fran the east where their ccntact was 

with I the NaVajo Tribe to the west where the San Juan River joins the 

COlorado River•.At the western boundary, they used up to th~ edge of 
~ 

the Colorado River fran the· San Juan to the Little COlorado. On the 

south, the Little COlorado and the Zuni River foz:m the ooundaJ:y. The 

wezteJ:n boundary of the Hopi aboriginal land as found by the carmi.ssion 
---- ---_..,--... _.-" .. ,...... " ..-_.-. 

is neither a natural boundary nor is it supported by the evidence in the 

case. The land oUtside of the area described in Finding 20 was not solely 

based upon Sl1st.ai.ned ":spiritual attachment or :repore" as inferred in the 
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opinion of the Call1lission at p, 286, but wa:; based upon exclusive typical 

Indian use, including shrines, grazing, agriculture, use of timber and 

plants, hunting, trading and trails, and the collection of salt, materials 

and nlisaallaneous item.q to the natural boundaries on the west. The sama 

may be said of the territory lying north of aboriginal lands as found 

by the carmission to the San ,Juan River and, on the south, to the Little 

Colorado's junction with the zuni River. Dr. Ellis, a government witness, 

testified at page 7567 of the transcript: 

Hunting as I said took place all through the area. 
• • the area enclosed by the COlorado and the Little 
Colorado and over to the New Mexico line, but I think 
that a majority of it for the period with which we 
are -concemed would definitely have been carried on 
west of Steani:lOat, if that was coosidered to be the 
outline of where the 'Navajos cane to. 

Dr. Eggan, witness for the petitioner, testified at page 7407 of the 

Transcript: 

They didn't just take a helicopter to the shrire, 
hcMever. The area in bebreen is inportant to them 
too. I have su;}gested they do other things in 
between. ''!hey gather herbs and plants, the same 
where the Navajos 00. They may hunt over that terri
tory • • • They may brin] back wood or they may bring 

, backceretl'Cnial oojects. • • 

The evidence upJn which petitioner relies on this matter is given in 

considerable detail under Error of Fact 7 in petitioner"s l'btion pages 

8 to' 14. 

In 1958 this carmission held in the Quinaielt v, United States 
-..._----'.-... • 1 I 

cases 7 Ind. cr. Calm. 1, 29 and 7 ,Ind. ci, Camt.. 31, 60: 
' 

[Use of land for fishing, gain<] after roots and berries 
and traveling the area for the purpose of huntingI 
oonstitutes use and occupancy in the sense of "Indian 
title.' II 
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The Ccmni.ssion further held in §..amis.!l V. United S;tates, 6 Ind. C1. ccnm, 

159,173 (1958), 

~l11ture and eoonanic life of the tribe mast, be considered 
[Jon detenn.ining aboriginal titie. I 

The camrl.ssion in ~iforpi.~ v, United Sta~:s, 8 Ind. Cl. cerm, 1, 36 

(1958), held that Indian land claims cannot be limited to only such lands 

which provided the oamon necessities of life" since the requirerrents of 

the Indians were so varied they oould only be obtained fran a nulch larger 

area. The Supreme Court of the United States in Mitchell v , United 

States, 34 U.S. (9 Pet.) 711, 745 (1835), held possession or occupancy 

.was considered with reference to their habits and nodes of life; their 

hunt:.irq-grounds were as nuch in their actual possession as the cleared 

fields of the whites. 

On the east side of the Hopi claim, the boundary was fonted by 

the West boundary of the Navajo oountry in 1848. Pawnee Tribe v , 

United States,S Ind. Cl. cann. 224, 279-80 (1957) stated that prior 

decisions of the cannission in setting boundaries for abutting tribes 

were considered .in establishing boundary of neighboring tribe. In the 

Uintah Ute Indians' of Utah v , United States, 5 Ind. Cl. ca:rrn. 1, 44 (1957), 

it was held that reports of early travelers, after passing a certain 

point on the edge of petitioner I s land, that; they met another tribe 

establishes boundary between the tribes at that point. Other cases upon 

which petitioner relies are cited under Error of Law 3, petitioner's Motion, 

p. 19-21. we urge that oansideration of all ~ evidence acoapted in tOO 

cases very firmly establishes that tl1e, boundary line between the Navajo 

and the Hopi T.l:'ibes in 1848 was at' the Merriwether Line or thereabouts. 
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There wasn't a no man·'s land between the two tribes as indicated by the 

carmission in its finding. west of the Navajo was the Hopi. East of the 

Hopi was the Navajo. 

'lhe agreed traditiooal boundary was solemnized by the delivery 

of an Indian "Tiponi" by the Navajo to the Hopi as a reminder of the 

prcmi.se , T'.ne agreement was at the .M:!rriwether Line and the witness 

produced the IITiponill at the hearing. It was related hew the ancient 

IITiponill had been kept in the possession of the clan. (Tr Pahona 7476-77, 

7482). The anthropologist, Gordon MacGregor, in his l:epOrt to 

Camdssioner of. Indian Affairs John Collier in 1938 reported the incident 

as folJ.o..ls: 

The First Masa or Walpi people made an agreement with 
the Navajo sare tirre about 1850 establishing a boundary 
line. The Navajo were to ciii'SS it only on corrlition 
of good behaVior. As a sign of good faith the Navajo 
are said to have presented a feather shrine or synOOl, 
which First r~a still preserves. A pile of rock sane 
distance west of Ganado and on the old road once Illa.tked 
this line. First l¥esa, of course, would like to see 
this line fom the eastern limit of the reservation. 
(en"q?hasis added) (Ex. 55 (Hopi) p. 2) 

we call particular attention to Errors of the cemnission bearing 

upon the general subject of the boundaries of Hopi use. Error of Fact 

2 cites the anission of the carmission to det:e.tmine that in 1848 to 

1851 only a few scattered Navajo hands visited the Hopi to visit or to 

raid. There were no Navajo settlements in the Hopi territory during 

that time. As cited in ErrOr of Fact 3, the camdssion failed to find that 

in the travels of both priests, Escalante and Garc::eJ, Hopi cattle were 

found to graze aver an extensive area to the west of the Hopi villages. 
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Escalante found an abundance of black cattle and mustangs. Garces noted 

extensive trade to the west, especially with the IIa~asupai. As cited in 

Error of Fact 4, the camdssion erroneously found that all Hopi villages 

~ located well within the 1882 Hopi Executive Order Reservation. As 

cited in Error of Fact 7, the record does substantiate Hopi aboriginal 

~tle to the area clai.mad by the Ii'Qpi. In Error of Fact 5, it is 

noted that the Ccmni.ssion found the Hopi Indian population figure of 1882 

showed a mark decline fran figures available for prior years. It 

also showed that the nlJ1tler of Hopi Indians amounted to 1800. We feel . 

a careful reading of the authorities cited will establish that the 1800 

did not include the .Moencopi Hopi Indians who were locata.. outsiCle of the 

EKecutive Order Reservation. It is obvious fran a study of all the exhibits 

that the population figures before the census taken by Donaldson in 

1893 were very unreliable. In requested Fi.nd.i.n:I 33 of petitioner, the 

Hopi Tribe, we have prepcu:ed a table as to the sources of the FOPulation 

figures. Great variances will be noted. we ass\lt'e the matter of 

population had a bearing upon the Ccmnission I s limitation of the am::>unt 

of territoz:y granted to the Hopi Tribe as aboriginal holding. We call 

to the attention of the Ccmnission Pawnee Tribe v; united. States, 5 

Ind. Cl. ccmn, 279, 286, 292 (1957), where it was held that there was 

no abandonment although the tribe was materially reduced in mmoers by 
. . 

disease and area was raided by Indian war parties where no reoord that 

any other tribe ever attempted to c::stablish villages in the area cJ.a.ilred 

and records indicate continued use and occupancy of substantially all 

territory cla.:i.mad. It will be noted :fJ:an pac.tioner I s population table 
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that EK. 25a, (lbpi) p. 3, shows a drop fran 7500 to less than 1000 

Hopi Indians fran 1777 to 1780. Ex. E-SO, p. 38, in~oduoed by the 

~vernm:nt, shOtls that between 1780 and 1781 there were 6698 deaths fran 

snail pax reported while Ex. 21 '(Hopi) p. 17, shows 5000 deaths fran 

small pax reported. Ex. 25c (Hopi) p. 11, shows ~t in 1782 there I 
were 6698 deaths fran small p:lX reported. Ex. G-9, p. 23, and Ex. G-10, Ip. 75, shCM a decrease in population due to snall pox in the year 1853 

to 1854. Ex. G-38, p, 145, l:ePOrts small pax had aJmost totally destroyed I 
the M:x;Iui, 1855 to 1856. Equi.ty and justice cannot allo;.; this population 

decrease caused by disease to autanatically reduce the territory which I
i 
~ this tribe had been aocustaned to using for centuries and continued to 

use subsequent to such FOPulation decrease. 

C. The Comnission erroneously based its decision 
concerning Navajo aboriginal title in Docket No. 229 (Navajo) 
upon purported Navajo occupancy as of 1868, without meeting 
the stand.aJ:'ds of aboriginal titie requiring "actual, 
exclusive, and continuous use and occupancy for a long 
tine" (tiIte .i.rme:oorial). (Error of Law 5)· 

It cannot be denied that fran 1848 to 1868 the Navajos had taken 
, 

over a considerable portion of the Hopi territory, but under cir~tances 

leaving a lOOn1Jl.reIltal blemish upon the good faith ~cord of the United . 

States. Errors of Fact A and B are directed particularly to DOcket 229 

for it is in this territory, granted to the Navajos an its overlap of. 

cJ.a..ims with the Hopi, that the Navajos rroved in after 1848. '!he soort 

occupancy of the Navaj~ of the teri:'itory west of the Merriwether LU1e 

cannot justify a finding of aboriginal possession in favor of that 

tribe, if aIrj of the standards that have been laid dCMn by the Catmission 

are to be given credenoe in the decision. [a,c and Fox Tribe of Indians I 
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of Oklahana v; ~ted States, 315 F. 2d 896 (1963), held that in order to 

be accepted under the Indian Claims Camdssion Act, aboriginal title 

must rest on actual, exclusive and continuous use and oa::upancy for a 

long tirre. prior to the loss of propp..rty. (~is added). ~ 

Confeder~ Tribe of the Unatilla Indian Reservation v; United States, 

14 Ind. Cl. ccem, 14, 116-120 (1964), held that "for a long time, 

~sed at least several generations." The Ccm:nission held in 

Flat Head v ; United States, 8 Ind. Cl. ccem, 40, 74 (1959) that frequent.. .
 
attacks by outside tribes hinderin:1 petitioner I s activities had no 

effect on Indian titie to,o~~ .area raided where raiders made no atteIrpt 

to occupy or make pexmanent use of the land. Even if it were held that 

there is no obligation on the part of the united States to protect the 

Hopi Indians fran the Navajos who were driven into their territory, 

still, the Navajos were not in the overlap territory awarded to them 

a sufficient length of time to a:>nstitute aboriginal possession. 

CONCLUSION 

We wexe convinced that it was apparent to the eamu.ssioners who 

heard the case, not one of whan parvicipated in the judgment, that the 

Hopi claim, as reduced to the Merriwe'.,her Line, was fully supported by 
• ~ .....-~.....c~, ,._.~. 

the evidence. The: expert witnesses for the petitioner and the government
.~,," ..,- ..- . _.-" ~ , ,,-- ..  ._ - .... ,-' ...,-.... -. - ," " 

were in substantial agreemant. We respectfully submit that the 
---~.---~_..•_-~ 

petitioner should be granted a further hearing on the matter of dates 

of 1:aki.D;1 by the defendant and pursuant to Rule 25 C.F.R. S503.33, be 

granted a rehearing' on the matters covered in its Motion. 
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Dated this 4th day of Septerra:ler, 1970. 

Attorney of ReOOxd 

wniKINSON, CRAGUN & ~ 
1616 H street, N.W. 
Washington, D.C. 20006 ' 

STEPHEN G•.BQYDEN
 
315 East 2nd. South, suite 604
 
Salt Lake City, Utah 84111
 

AttoJ::neYS of eounsel 
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CERl'IFICATE OF SERVICE 

I hereby certify that on the 27th day of August, 1970 copaes 

of petitioner's, the Hopi Tribe. lwbtion for Further HeaTing 

on Dates of Taking, for ~ing and for 1\mendment of Findings, were mailed 

to the respective attorreys indicated be10fl. 

I further certify that on the 5th day of september, 1970 

copies of the foregoing brief in support of said notion were mailed 

to the respective attorneys indicated be1CM. 

Honorable Jolm N. Mitchell 
Attorney General of the united States 
washington, D.C. 

2 Copies 

Mr. Harold E. l-btt 
First National Bank Bldg. - East-,...Suite 304 
5301 central Avenue, N.E. 1 Copy 
Albuquerque, New ~~co 87108 

Mr. Royal D. Marks 
Attorney at Law 1 COpy 
Title and Trust Building 
phoenix, Arizona 

Mr. I. S. wei.ssbrodt 
Attorney at Law . 
1614 'lWentieth Street N.W. 4 Copies 
Washington, D. C. 20009 

Mr. Jay a, Hoag 
Attorney at Law . 
Suite 400 Providence Building 1 Copy 
Duluth, Minnesota 55802 

Mr. Samuel L. DaZZO 
Attorney at Law 
615 Simns Building' 1 Copy 
Albuquerque, New Mexico 
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BEFORE THE INDIAN CIAIMS CCM4ISSION 

rfilE IDPI 'l'RIBE, an Indian Reorganization Act 
2orporation, suing on its own behalf ard as 
a representative of the Hopi Irrlians anj the 
ViHages of FIRST MESA <Consolidated Villages 
of ~'ialpi, S11itchumovi ani Tewa), MISIDN:iIDVI, 
SIPALTLAVI, SHUl'rnPAVI, ORAIBI, ~AKCJrSM:NI, 

Bl\KABI, HaI'E.VILIA ani MOEM<OPI, 

Plaintiff, Docket No. 196 

v. 

THE NAVAJO TRIBE OF INDIANS, 

Plaintiff, Docket No. 229 

v. 

"ruE UNITED STATES OF Ai."1ERICA 1 

Defenjant. 

IDl'ION FOR LEAVE TO FILE COOSOLIDA.TID 
BRIEF '10 ANSWER BRIEFS OF NAVAJO TRIBE AND 

THE UNITED STATES 

Petitioner, Hopi Irrlian Tribe, et al., moves the camlission 

for leave to file, By February 22, 1971, a consolidate:i reply brief to 

the answer briefs of the Navajo Tribe an;:1 too United States regarding 

petitioner's motion for furtter heariRJ on dates of taking am for rehear

ing and for amen::lment of firxiings upon the groorxi that said consolidated 

reply brief will be helpful to the Carmission in considering the conflicting 

claims presented in the above entitla1 case ani that said consolidated 

reply brief will avoid unneoessary duplication am upon the further gro.md 
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that attorney for petitioner has been callai away fran the office on 

other matters for an exterrlai pe.ricx1 of time. 

Respectfully sul:mittEd, 

~J~~VI~~l.r 
.JO~ S (/" ~q.6.WIDEN 
Cla.uns counsel .J 
Hopi India..l Tribe 

CERl'IFICATE OF MAILIN:; 

I hereby certify that on the 5th day of February 1971 I mailed 

a copy of the foregoing lvDtion For leave to File Consolidata:i Brief to 

Answer Briefs of Navajo Tribe and the United States to the attorney for 

the defendant and the attorney for the Navajo In:lian Tribe, first class 

postage prepaid, cddresseJ. as follows: 

Mr. William F. smith 
Irdian Claims Section, Roan 8121 
Lan:l & Natural Reswrces Division 
Department of Justice 
Washington, D. C. 20530 

Mr. Harold E. Matt 
Attorney at Law 
Navajo Imian Tribe 
Wirdow Rock, Arizona 86515 
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BEFORE THE INDIAN CIAIMS C(H.USSION FEB 23 1971 
/ 

THE IIPI TRIBE, an Iniian Reorganization Act
 
corporation, suing on its own behalf ani as a
 
representative of the Hopi Indians and the
 
Villages of FIRST MESA (Consolidated Villages
 
of walpi, Shitclunavi an:i Tewa), MISlDtGl>VI,
 
SIPAUIAVI, SHUImPAVI, ORAIBI, KYAI<Ol'SK>VI,
 
B.l\KABI, lDTEVILLA am M:)ENl<OPI,
 

Plaintiff, Docket.No•. 196 

v • 

.. THE NAVAJO TRIBE OF INJIANS, 

Plaintiff, Docket NO. 229 

. :v. 

THE UNITID S'mTES OF A\1ERICA, 

Defeooant. 

PErI'l'lOOER'S m:PLY·BRIEF 00 Kn'ION 
FOR :roRl'HER.lJFAR]N; ON THE MATTER 
·OF OAT&S OF TAKIN:;, FORA. REHEAR'IK; 
AND FOR AMEN:MENr. OF FIND]N;S 

JOHN S. OOYDEN 
. 315 East 2r¥i Salth, SUite 604 
salt Lake Cit~', Utah 84111 . 

Attorney of Record 

~, ClU\GJN , lWU<ER 
1616 H Street, N. W. 
Wuhi.r¥fton, D. C. 20006 

Sl'EPHDl G. mm~ 

315 East 2nd 5a1th, SUite 604 
salt lAke City, utah 84111 

Att:ornsys of CQ.mse1 
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BEFOFE THE INDIAN ClAIMS ~SSION 

THE HJPI TRIBE, an Imian Reorganization Act 
corpcrataon, suiI'¥3' on its own behalf and as a 
representative of the Hopi IrxUans and the 
Villages of FIRST MESA (Consolidated Villages 
of Walpi, Shitcl1l.movi an:i Tewa), MISlDN:;OOVI, 
SIPAULAVI, SWNDPAVI, ORAIBI, ~, 

BAKABI, lmEVILIA and r.t>ENKQPI, 

Plaintiff, Docket No. 196 

v. 

THE NAVAJO TRIBE OF INDIANS, 

Plaintiff, Docket No. 229 

v. 

THE UNITED STATES OF AMERICA, 

Defen:3.ant. 

PErITIONER'S REPLY BRIEF ON M)TION 
FOR FURTHER HEARIN:i ON THE MATrER 
OF DATES OF TAKIN3, FOR A REHFARI1'l3 
AND FOR AMENDMENI' OF FINDINGS 

I 

FURI'HER HFARIN:i ON THE MATl'ER 
OF DATES OF TAKI~ BY THE 
DEFENDANT 

Petitioner, the Hopi Tribe, set out in its brief: 

(1) That the hearing in this matter was by direction of the 

cemnission confined to the issues of title; 

(2) That petitioner's evidence on dates of taking was not introduced; 

(3) That petitioner made no request for a finding on the specific 

dates of taJd.r¥]; 
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(4) That past practice of the Ccmni.ssion established precedent 

for confining proof at the first hearing to issues of aboriginal title: 

(5) That petitioner acted in gocd faith in confining its proof 

in accordance with the order of the Cannission. 

t (6) That the Carinission nevertheless has made fin:ling upon the 

untried issues pertaining to dates of taking. 

The Navajo Tribe declined to sul:mi.t a response to the foregoing. 

(Navajo Brief 1) 

Since counsel for the governnent referred to the proceedings at 

Grand canyon, Arizona in Novanber 1960 (Gov't Brief 5), it wc:uld have been 

helpful to the cemn.ission on the point we now discuss had he gone a little 

further to draw to the Ccmni.ssion' s attention the pertinent. statement of 

his predecessor. We sutmit there was no mistake on the part of governnent 

coonsel concerning the confining of the issues to aborginal title. 

Mr. I.mxiin. If yoor Honor please, it is the uooerstarxiing 
of the defendant that the first stage of the consolidated 
Navajo-1i:>pi hearings, incl\Xling the hearmS in washington, 
related to the question of aboriginal tie. A1x:>riginal title 
is basically a question as to where these various indian grcups 
were and what areas they oc:x::upied in or arrooo the year 1848. 
Insofar as testiJoony is offered concerrrirq the areas that 
Mr. Boyden illustrated on Hopi Exhibit NJnlber 2, such testimony 
will only go, if at all, to the date of taking based upon the 
assumption that those areas were oc:x::upied aboriginally by the 
Hopi Indians. 

Secordly, the date of taking \\UUld only be of importance if 
it is also shown that thereafter the Hopis \'Jere excl\Xled fran 
such areas. The Governnent is not preparED at ~esent to either 
cross examine intelli~entlY or t£.....pr0dUCe aIlLwJ.tnesses concerning 
a date 0 • It was the Governnent Is Uiilers thati 

this hearJ.!?jl was exmc W1th ~estion 0 r1.ql.na tiUe. 
The Governnent, l'ii'JeVer, aoes not wis to prevent, even if it had 
the right to object, to the Hopis present:in:J such testUnony, wt 
wishes the record to be clear that at this time the Governnent is SRP002149
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in no position to either cross examine intelligently 01: to 
make any cxmnent with respect, to the date of taking of the 
areas marked on Hopi E:x:hibit Number 2. (enphasis added) . 
(Grani Canyon Tr. 1443). 

However, the governnent rt:M simply ignores petitioner 1 s argument for further 

hear~ng on date of taking and proceeds to argue the merits of the fi.mings 

of the Ccmni.ssion fran the existin;J state of the zeoord with:mt a Hopi day 

in ccurt relating to taking dates. (Def. Br. 8, 11). 

SUch light trecl.trnent of a precept so furr:iamental to simple justice 

is an obvious confession of error. 

Deferxiant I S response to petitioner I s IOOtion in sections III (p. 8), 

rv (p, 11), am VI (p. 17), o£.... its argument relates exclusively to the time 

of taking. Section V (p, 16) is predicated upon the assumption that Iniian 

title had been extinguished. (p, 17). When the petitioner, the Hopi Tribe, 

has been allowed to present its evidence on dates of taking it will clearly 

distinguish the facts of this case fran the facts in the cases cited by 

the United States. Until petitioner has been affdroed the OWOrtunity to 

oc:mplete its evidence, a reply to the above cited sections of defemant I s 

brief is pranature. 

II 

REHE'ARING AND AMENI:MENT 
OF FIWIN:iS 

The deferxiant concludes .that "Plaintiff has failed to present any new 

evidence" ani that the Hopi IOOtion ani brief "represent only a reargument of 

the law am facts oonsidersi by the COTmission at the prior hearing" (p. 20). 

Coonsel misconceives the Hopi position. It is oot conten:ied-- that the.. ,. _______ __...._,_.~_.  '._h~  

evidence on aboriginal title iJiLnew. Neoteric circumstances haVe created 
----~-,_.....-.- ..,~- ..-...,-~-. -'-- ...._''"~_.. _._4.-..--·····~'~·,~···~··-· .-.- .~:.- ..... 
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new ani unusual han:ticaps that motivate the petitioner. When a ccmpletely 

new Ccmnission, with not one msnber woo heard the case, aided by new 

attac~s woo were not present when the case was tried eight years earlier, 
r ,'_ , •• __ '"'_''' ~ __ ..... _.:••••__ 0 __••• __ ,_ ." _ _ _,,_" __, ••• - ••• .,' ,. • ••• ". -'- •••_ •••-' ·_,·.·'..~ri"""""'''~ '-'- ',.'.,... ,.- ~ ~.__. ~~.,-,,~.- -- •• 

is required to enter its ~~_fa~ts_to ~--~~~~~__t.~ aver 10,000" 
-------~.. '''-'--.~._-... ,~~--

pages of transcript in Docket 229 above (23 100. CL COn. 244, 245) and 

rno.mtains of doo.1ments, it is no reflection on the ability or diligence of 

tOOse saddled with such an onerous responsibility to point oot matters that 

might have been overlooked. It should astourxi no one that under these 

circumstances the CamUssion: 

L Failed to recognize its own order limiting the issues to 

aboriginal title. 

2. Failed to make any firxiing at all upon the Hopi claims for rent 

or lam use while 'recx>gnizing Hopi title as set out in oamts· 5, 6, 7 and 8, 

alt.l1o..1gh it ordered the Parties to now proceed to a deteJ:mination of 

acreage and fair market value. 

3. Failed to consider the obligation of the defendant when the Navajo 

Imians were driven into Hopi territory by force of United States miliary 

pressure, both before am after 1848. (see Hopi proposed finding 2l). 

4. Failed to re<Xlgnize that in 1882 the Hopi Imians of Moencopi 

Village were living ootside of the Executive order Reservation. (Opinion 196, 

p. 284). 

The third and new legal oamsel for the defendant; nCM differs wit;h 

his own expert witnesses. To illustrate the testiIrony of the gov~t 

experts we have prepared a oanposite map of the lines dividing Navajo and 

Hopi territory in 1848 as drawn by witnesses SChroeder (EX. S. 807), Reeve 

(Ex. R. 180) an:! Ellis (Ex. E. 100) (Appeniix A) • The dividi.n; lines drawn 
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by petitioner's witness Eggan (Hopi Ex. 2) ani the traditional line fran 

Hopi Imian testimony as illustrate:i by witness pitrat (lbpi Ex. 2) are 

also shewn, together with the lines drawn in accordance with the finding 

of the carm.ission in Dockets 229 and 196. Dr. Reeve exten:ied the 1848 

Navajo line to the West further than any of the other witnesses, rot on 

cross examination he admitted that with particular reference to the two 

trian:JUlar pieces where the ·line extends to points West of the Merriweather 

Line he was not supported by documentary evidence as of 1848. Referrirg 

to the lower triangular piece to Moenoopi Buttes or the SOOth triangle he 

state:i, "l don't think I have doa:anents of 1848 specifically. /I (Tr. 7901). 

He stated that the first helpful document was the record of the Whipple 

journey. WhiWle came up the Zuni trail to the Puerco am then came South, 

missing the tricm.;le cx:mpletely. (Tr. 7902). He did refer to two Navajos, 

J:oth of wlx:m were fran Canyon De Chelly. They were both hunters and tOOse 

were the only Navajos Whipple had seen. Dr. Reeve based his testimony on 

~nfields in the Pueblo-<olorado Wash, rot ooold make no specific reference 

to oornfields West of the Merriweather line. He frankly 00rni.tted he had not 

seen Hopi Exhibit 32 am he did not take it into consideration. Merriweather 

drew the line in 1855 demarking the Western bwn:lary of Navajo lands where 

the Navajo selecte:i their lams and planted their corn. (Tr. 7904, 7905). 

Later Dr. Reeve ~tte:i that he did not have a single document between 1848 

am 1855 that place:i art:! Navajo fields West of the Merriweather Line. (Tr. 7906). 

Dr. Reeve argued ooncern.irg lbpi Exhibit 56 which stated, "fran all historical 

evidence it appears that the Navajo entere1 Arizona in the last half of the 

18th century wt their grazing areas did not oonflict with tOOse of the Hopi 
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unt.i.L al:x:>ut the year 1850." (Tr. 7908). With respect to the upper 

protrusion, he admitted that his conclusion was based upon two anny letters 

of very little value and further admitted he had never read the Pettit diary. 

(Tr. Reeve 7950-51). The petitioner, with substantial proof, showed that , 
) 

the Pettit journey in 1855 was. far to the East of the point to which Dr. 

Reeve referred (Ex. 70 Hopi); Ex. 70a through 70i (Hopi); Ex. 71 (Hopi); 

EK. 72 (Hopi); Tr. Pitrat 4648) anj that Pettit first came upon the Navajo 

Irxiian lodges at a point East of the Merriweather Line, which point is nON 

known as Whiskey creek. (Ex. 72 Hopi). Dr. Ellis definai as Hopi exclusive 

territory all of the Hopi claimed land up to too East i:xxmdary where she 

definai the Navajo line as slxJwn in Appendix A, concluding with the follCM

ing anser: 

Question:	 Ycu have drawn this line, using yoJr best
 
judgment d~i.ninJ exclusive occupation as
 
ycu have already stated on the sta.rxi?
 

Answer:· Yes. 
(Tr. 9389, 9392) 

The other governnent expert., Mr. Schroeder, (Ex. S. 807) conceded territory 

to the Hopis withalt subs~'ltial difference fran the testiIrony of petitioner I s 

expert witness, l:ut gave the Navajo less t.erritory on both ends of the' 

Merriweather line (Tr. SChroe:ier 8191, et ~.) • 

With this concensus of opinion of the adversary witnesses to the 

petitioner, the testimony of Dr. Fred Eggan, as witness for the petitioner, 

becanes very persaaai,ve: 

I think they not only made nultiple use, l:ut they made 
relatively intensive use of thEaJr territory both on their 
reservation an:1 on the neighboring regions. ('1'1". 7221) 
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I think there is clear evidence they hunted over much of 
this area, they gathered wild plants for a considerable 
variety of purposes, they herded cattle ani sheep over mach 
of this area, that they had agricultural fields mainly in 
the heart of this area that they gathered ceremonial prcxlucts 
as evidencEd both by a continuation of these and by the 
shrines which we have located on these maps t:Ner an even 
wider area. 

In many respects this claim is conservatave, 
('l'r. 7429) 

They obviously were not livi.n:J on every square mile of that 
area l:.ut they were, I think, using essentially that area. 

(Tr. 7417) 

The fWi.n:J of the camu.ssion that the Navajo territory extende:l even beyond' 

the point that could not' be sustained by Dr. Reeve might have sane justifi

<
cation by 1868, l:.ut in 1848 the evidence is overwhelming that the territory 

belongEd to arxi was used by the Hopi rniians exclusively. 

It can perhaps serve no useful purpose to further reiterate the 

details of the Hopi claim as established by the evidence. we subnit that 

it has been amply desoonstrated that counsel for the Hopi Tribe, bei.n:J the 

only survivi.n:J member of ccurtor oounsel still conne::ted with.the case, should 

be given opportunity to assist the camli.ssion in arriving at a IOOre 

acwrate determination. 

CON:WSION 

we respectfully su1:mi.t that the petitioner smuld be granta:l a further 

heari.n:J on the matter of dates of taki.ng by the defen:iant arii pursuant to 
I 

Rule 25 C.F.R. S503.33, be grante1 a reheari"3' on the natters oovere:l in its 

motion. 
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CERl'IFICATE OF SERVICE 

I hereby certify that on the 20th day of Pe..bruary, 1971, copies 

of petitioner's, the Hopi Tribe, reply brief on IOOtion for further 

heariD;J on the matter of dates of taki.rq, for a rel1earir¥] am for 

amendnent of firdir¥]s, were mailed to the respective attorneys indi

cated below. 

Honorable John N, Mitchell 
Attorney General of the united States 
washingt;:on, D.C. 

Mr. Harold E. Matt 
First National Bank Bldg. East--SUite 304 
5301 Central Avenue, N.E. 
A1b.lquerque, New Mexico 87108 

Mr. Royal D. Ma.rks 
Attorney at Law 
Titie an:i Trust Buildi.n:J 
Phoenix, Arizona 

Mr. I. S. weissbrodt 
Attorney at Law 

. 1614 Twentieth Street N.W. 
washington, D.C. 20009 

Mr. Jay H. Haag . 
Attorney at Law 
SUite 400 Providence BuiJ.di.ng 
D.1luth, Minnesota 55802 

Mr. sanuel L. DaZzo 
Attorney at Law 
615 simns Building 
Alguquerque, New Mexia;) 

2 Copies 

1 Copy 

<
I 

1 Copy 

1 Copy 

1 Copy 

1 Copy 

~3(3ei!1~
OaN S: 

. 
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NOV 26 1971 

DEFORE TIIE INDIAN CJ.AIMS CCMMISSION 

THE HOPI TRIBE, an Indian Reorganization )
 
Act Corporation, suing on its am behalf )
 
am as a representative of the Hopi )
 
Indians ani the Villages of FIRST MESA )
 
(Consolidated Villages of \\'alpi, )
 
Shitehumovi. and Te\qa), MISfDNGNCNI, )
 
SIPAI.JIAVI, SWNGOPAVI, ORAIBI, )
 
KYAKOl'SMJVI, BAKABI, lD'l'EVILLA and )
 
M:>ENKOPI, )
 

) 
Plaintiff, ) Docket No. 196 

) 
THE NAVAJO TRIBE OF INDIANS, ) 

) 
Plaintiff, ) Docket No. 229 

) 
v. )
 

)
 
THE UNlTED Sl'ATES OF AMERICA, )
 

)' 
Defenda"lt. )

--------------_---:) 8'f 
HOPI TRIBE RESPOO'SE 

TO NAVAJO TRIBAL IDTION '10 
STRIKE EK'l'RANl:XlUS MATl'ER 

Canes now the plaintiff, The ,Hopi Tribe, and opposes the notion of 

the plaintiff, The Navajo Tribe, to strike extraneous natter upa1 the grounds 

and for the reasoos as follaW's: 

1. The notion of the Navajo Tribe to stri.ke extraneous matter was 

Wltimely filed and is an obvious c:i.rcUlilVe11tion of the rules of this cam'li.ssion 

after said tribe has failed to file its response to the Jl'en'Orandum, evidence 

and authorities cited by the !'bpi Tribe within the time required by the order 

of this camussion. 

2. 7.'his C'.atInission has made no finding as to the aboriginal. lmlds 

of the Hopi Tribe prior to 1882 or the taking 1:heJ:eof by the defendant. prior 
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to 1882, but confined its determination as to that year. 

3. If the construction of the findings of this conmi.ssion can be 

distorted, as the Navajo Tribe, plaintiff, attempts to do, to Iman that the 

aboriginal lands possessed by the Hopi Tribe in 1848 when the United Stat..es 

acquired jurisdiction of this territoxy, were no gre:ater than in 1882, such 

finding \'IOuld be manifestly contrary to the facts and evidence in this case. 

r 
4. If the construction of the findings of this camssion can be 

further distortai to mean that there was no taking of Hopi aboriginal lands 

prior to 1882, such finding would be premature since they were made befoxe 

plaintiff Hopi Tribe had been given the "P!?C?rtunity to present the evieence 

as to date or rates of taking, an:i would be manifestly contrary to the facts 

and evidence in this case. 

S. The right of tne lbpi Tribe to an undivided one-half interest 

in the 1882 Executive Omer Reservation outside of District. 6 is not on appeal. 

That right has been affinned by the SUpt'Em3 court of the united states, 373 

U.S. 758. The appeal on supplanentaxy proceedings for a writ of assistance 

may detemdne the right of the court to enforce its owrl judgment and terminate 

the continued damage to the Hopi Tribe, but it will neithar mitigate tile 

damage9 nor absolve the United States fran damages already suffered, Hamilton 

v , ~, Case No. 26588, C.C .A. 9th Circuit. 

6. Movant oanplains that if its notion is not granted it will be 

~lled to rebut the allegations of the Hopi Tribe, and further delay the 

final decision of thi.s COI'mIission. The Navajo Tribe waliI granted until 

sep~ 12, 1971 to rebut the allegation of the Hopi 'I'ribe. That opportunity 
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expired on said 12th day of Sept.erlber 1971. No extension of time was 

requested by the Navajo Tribe an;l no further delay is oc:mpel1ed or justified. 

WHEREFOOE, the plaintiff, The Hopi Tribe, prays that the JlDtion be 

denied. 

IW'ED this 24th Clay of November 1971. 

/
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CERl'IFICM'E OF SERVICE 

I hereby certify that on the 24th day of November 1971 a copy 

of the fore<ping Hopi Trike. Response to Navajo 'l'ribal lo'btion to Strike 

Extraneous Matter was mailed to each of the following. attorneys as indicatai 

1:lelow, first class postage prepaid: 

Honorable John N. Mitchell 
Attorney Gerleral of the united states 
Washi.nqtDn, D. C. 

Attentia1:	 Mr. William F. Snith 
In:iian Claims section RXII\ 8121 
LarXi & Natural Resources Division 
Washington, D. C. 20530 

Mr. Harold E. Mott
 
Attorney at Law
 
Greyhound Tower, SUite 216
 
111 wast Clarendon Avenue
 
Phoen:i.x, Arizooa 85013
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BEFORE THE INDIAN CLAUlS COHmSSIoN 

TIlE HOPI TRIBE, an Indian Reorganization ) 
Act Corporation, suing on its own behalf ) 
and as a representative of the Hopi ) 
Indians and the Villages of FIRST MESA ) 
(consolidated Villages of l-lalpi, ) 
Shitchumovi and Tewa), MISHONGNOVI, ) 
5IPt.ULAVI , SllUNGOPAVI, ORAIBI, KYAKOTSHOVl, ) 
BAKABI, HOTEVILLA and MOENKOPI. 

Plaintiff, 

THE NAVAJO TRIBE OF INDIANS, 

Plaintiff, 
v. 

THE UNITED STATES OF AMERICA, . 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

l)ocket No,' 196 

Docket No. 229 

.... 

ORDER DENYING NAVAJO MOTION TO STRIKE
 
EXTRANEOUS MATTER
 

UPON CONSIDERATION of the Navajo motion of November 16, 1971, as 
captioned above, the Hopi plaintiff's response of November 26, 1971, in 
opposition thereto, 

IT IS ORDERED that the Navajo motion, as captioned abuvc, b~ and 
the same is hereby. denied. 

Dated at Washington, D. C., this G. ~ day of r""",A., I I q '7 .3 

';omc K. KU~~~~ 
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THE HOPI TRIBE, an Indian Reorganization Act ) 
Corporation, suing on its own behalf and as ) 
a representative of the Ibpi Indians and the ) 
Villages Clf FIRST.MF.SA (Consolidated Villages ) 
of walpi, Shi'l:chuirov.l and 'l'ewa), MISIiCN;NOVI, ) 
SIPNJIAVI, SHUI'a>PAVI, ORAIBI,~, ) 
BAl<ABI, HOTJ:NILIA and IDENKOPI, ) 

) 
Plaintiff, ) Docket No. 196 

v, 
)
) 
) 

THE NAVAJO TRIBE OF INDIANS, ) 
) 

Plaintiff, ) Docket No. 229 

v.	 ) 
) 

THE UNITED S'l'A'l'ES OF AMERICA,	 ) 

)	 

j
Defendant. ) 

) 
~..."" 

---------------~) 

WPI TRIBE'S RESPONSE 
TO DEFENDANl" S lomION TO S'l'RII<E 
Em'RANOOIJS MM"l'ER AND REPLY TO
 

DEFENDANT'S ~
 

Canes nDfI the plaintiff, The Hopi Tribe, and in opposition 1:0 the 

motion of the defendant to strike extraneous matter, and in xep1y to defen

dant's response to plaintiff's r.BIV:)rand\.l\\, asserts as foJ.J.ows: 

The proof as to aboriginal possession introduOed by the tbpi Tr.1J;)e 

was directeci to the day the united states' sovereignty attach1ld on July 4, 

1848. Its requested finding 20 f.'iOUght a. detetmination of Itlpi aboriginal 

possession as of that dat:e.2 The defendant's zeque.st:ed fiDiings of fact, 

1.	 Peti~'s ~ted FirXiing's of Fact on Issue o'! Title ana r3aiiiBty 
and ~ing Brief. Footnotes, pp. 28 tlu:u 36. 

2.	 paqe 28, ~. 

1 
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objection to Hopi and Navajo proposed findings, and brief acknow'ledged 1848 

to be "the crucial date as of which their aboriginal rights nust be deter

mined. ,,3 '!be. Navajo Tribe in answering Hopi claims contended "at the ti.ne 

of the Treaty of Guadalupe Hidalgo with Mexico, February 2, 1848, the Navajo 

Tribe exclusively used and occupied" the land it claimed.4 

Nevertheless, the present attorneys for tba defendant, and for the 

Navajo 'l'ribe, abar¥ion the theory upon which their predecessors tried the case, 

seeking the tenuous shelter of a premature dete:rmination by this camd.ssion 

as to the 1882 date of taking of }bpi aboriginal lam. 

This Ccmnission did not purport to "deteImine Hopi aboriginal lands j
for arrJ date except Decanber 16, 1882 when it helci that the Presidential 

01:der on December 16, 1882 terminated ani extinguished the Hopi title to lams 

outside the Executive OJ:der Reservation. Fi.rldi.n; of Fact 20, annng other 

things, stated "as of Decenber 16, 1882, the li)pi Tribe had Indian title to 

the, following described tract of land. ,,5 (estphasis added) The' Hopi Tribe was 

conv.inced that the evidence clearly established" a larger area of Hopi ~ 

title even as of December 16, 1882. It, therefore, filed a motion for a 

rehearing an:1 for ~t of findings, together with a motion for further 
, 

hearintJ on dates of taking. '!'he camti.ssion alJ.owed the notion on rehearing 

"for the sole purpose of pexmittinq the parties to present all evidence reo

latinq to the date(s) of taking of the aboriqinal ~ of the Hopi ~.,,6 

3. Page D4. 
4. Navajo Proposed Findi.nqs of Fact, Vol. lU, p. 709. 
S. 23 Ind. ci, eatm. 306. 
6. 0xt3er of April 28, 1971 
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The Hopi Tribe was. thereby precluded fran any further evidence or argument 

as to the alx:>riginal possession on Decanber 16, 1882, but it was at the 

same time allqwed to produce its evidence on other dates of taking. There 

is nothing in the order of this Coomission ~ran which it can be reasonably 

iIrplied that whatever date or dates of taking could be established by the 

Hopi Tribe ~ be limited to the aboriginal title it held on December 16, 

1882. .Were it otherwise, the Hopi Tribe would have taken an imnediate appeal. 

The law is too well established to require citation of cases that the plaintiff 

may recover for the lands to which it held Indian title on the date such lands 

were taken fran them. '1hi.s case is replete .with evidence that the Navajo 

usurpation of Hopi laOOs, irrespective of gO'lerJ'Jmental liability on the .part 

of the defen:iant has been, and continues to be, a perpetual creeping arroga

tion of Hopi aboriginal lands. 10ur contention as to the liability of the 

deferxiant is a matter we have heretofore disclosed to the camu.ssion.) 'Ibis 

fact is well illustrated in Plaintiff I s Exhibit #67 (Hopi) foun:i in smithson

ian Miscellaneous Collection, Volune 100, page 514, also attached at AwendiX 

"B" to the Hopi JneS'lX)%'andum supporting allegations 'as to dates of taki.ng. The 

earlier the date of taking, the greater is the Hcpi land area and, ClOnversly, 

the later the. date of taking, the smaller is the area of Hopi land. No pro

cedural maneuvering can deprive the Hopi Tribe of its legal right to prc:we 

the dates of taking and to assert its contention as to the Irdian title held 

on the dates of such takings. 'rhe docmIents subnitted by the Hopi Tribe axe 

pertinent, relevant mx'l clearly within the limitations of the c:amu.ssion orders 

of April 28, 1971 arxi June 2, 1971. The claim for each new exhibit is 
.., 
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succinctly stated in the Li~t of EKhibits su1:lni.tted pursuant to Rule §503.23(4). 

It seems incongnIDUS that the defendant, would seek to exclude such important
 

7
eviiJalce and at the same ti.neassert that 00 n~ily discovered evidence has been 

made available.a The Hopi 'lri.be does not contend that this evidence is newly' 

discovered. This is the first opportunity, it has had to prcxiuce evidence on 

dates of taking, except that which was i.ncidentaly involved in the original 

proof of aboriginal title. Connecting the dates of taking with matters already 

in evidence as to Indian title we regaxd as our duty to assist this camli.ssion 

in reaching conclusions on matters it has not yet passed upon. 

Defendant ccmplains that argument and proof sul:mi.tted bearing on
 

Hopi counts 5, 6, 7 and 8 are outside the limits of the camti.ssion I s orders
 

9
and are irrelevant, imnaterial and extraneous matter. 'lhecamli.ssion in its 

interlocutory onier directed that the case would proceed to a determination 

of "all other issues bearing upon the question of the defendant's liability 

lI l O 
to the Hopi Tri.be. . When the camli.ssion does so proceed, the Hopi Tribe will 

prove the rental value of the l.ards to which its title is acknowledged am 

decreed, but which has been wrongfully withheld fran the Hopi by aefendant. 

T'nese counts dese.1::ve a llDre .serious consideration than has been' affo:rded them 

by the deferxlant. 

7. ' oefeiiL'irit I s Res};X)nse, page 5. 
8. Ibid, page 7. 
9. IEId, page 6. 

10. 2"r""Ind. cr. cemn. 313 
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CCNCWSION 

Defendant •S IOOtion to strike extraneous matter soould be denied 

and since defendant has· filed no rebuttal evidence, the camdssion should. 

proceed with the oral argurrents on dates of taking. 

Attorney of Record 

WIPcrNSON, CEU\GUN s BARKER 
1616 H Street N. W. 
washington, D. C. 20006 

STEPHEN G. BOYDEN 
315 East 2nd SOUth, SUite 604 
Salt Lake City, Utah 84111 

Attorneys of Counsel. 
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CERTIFICATE OF MAIL~ 

I hereby certify that on the 3m day of December 1971 I mailed 

copies of the foregoing Hopi Tribe' s Response to Defendant' s Motion to 

Strike EKtraneous Matter am Reply to DefeIX1ant's Response to the attorney 

for the deferx1ant united states am the plaintiff Navajo 'l",dbe, first class 

postage prepaid, addressed as follows: 

.Mr. William F. snith (2 copies) 
Indian claims Section Foan 8121 
:Lam & Natural Resources Division 
Department of JUstice I 
washington, D. C. 20530 

.Mr. Harold E. Mott 
Attorney at Law 
GreyhourXl Tower, SUite 216 . 
111 \'est Claren:ion Avenue 
Phoenix, Arizona 85013 
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GCT 4,911 

.... 
BEFORE THE INDIAN CLAIMS COMMISSION 

THE ~OPI TRIBE, an Indian Reorganization 
Act Corporation, suing on its own behalf 
anu as a representative of the Hopi 
Indians and the Villages of FIRST MESA 
(consolida.ted Villages of Walpi, 
Shitchumovi and Tewa), MIS.HOGNOVI, 

)
)
)
)
) 
) Docket No. 196 

SIPAULAVI, SHUNGOPAVI"ORAIBI, KYAKOTSMQVI, 
BAKABI, HOTEVILLA and MOENKOPI, 

Plaintiff, 

)
)
) 
) 
) 

THE NAVAJO TRIBE OF INDIANS, )
 
) Docket No. 229
:
 Plaintiff, )-~.

j
 ) 
)v. 
) 

THE UNITED STATES OF AMERICA, 

Defendant. 

)
)
) 

MOTION FOR LEAVE OF CO~~ISSIONTO
 

HEAR FURTHER ARGUMENT ON LIABILITY
 
PHASE OF COUNTS 5 THROUGH 8, AND
 
TO AMEND FINDINGS AND ORDERS IN
 
RELATION THERETO TO MAKE FINAL
 
DEPOSITION OF THE LIABILITY PHASE
 

OF SAID COUNTS 

Petitioner, the ,Hopi Indian Tribe, et aI, moves for 

leave of this Commission to further argue the liability phase 

of Counts 5 through 8 of the original petition in Docket 196 

and that the findings and orders in relation thereto be 

amended:o make fin~ disposition ~f the liability phase of 

said counts, and as grounds for said motion alleges: 

1. This Commission in its opinion on Petitioners' 

Motion for Amendment of Findings stated inter alia2 

TO date the Commission has not been made 
aware of any judicial decision or rule of law 
that would permit one tribe to retain such 
residual rights to claim rent for Indian title 
lands after the Government has allowed another 
tribe to exercise identical rights of use in . 
occupancy in the same property. At t.he moment 
the Commission is of a mind to dismiss "counts 
5 through 8" of plaintiff's petition. However, 
we shall withhold final action on the matter 
until after the plaiDtiff has had further 
opportunity, if it so desires, to argue the 
matter at the value phase of these proceedings. 
indo Cl. Comm. 16, 36. .' 
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2. Neither the interlocutory order of June 29, 

1970 nor the order denying Hopi Motion to Amend Findings made 

any order on liability under counts 5 through 8 of the origi

nal petition in Docket 196. 23 Ind. Cl. Comm. 277, 312; 

31 Ind. Cl. Comm. 16, 37. 

3. As a practical consideration in determining 

whether an appp.al will be taken from the decision of this 

Commission, determination of liability under Counts 5 

through 8 is of major importance. 

4. If an appeal is taken to the Court of. Claims, 

deter; mat.Lon of liability under Counts 5 through 8 prior to 

such appeal would prevent fractional appeals ·thus minimizing 

expense and expediting the judicial processes.* 

WHEREFORE, Petitioner prays: 

1. That this Commission grant leave to your 

Petitioner to further argue the question of the liability of 

the United States under Counts 5 through 8. 
, 

2. That this Commission amend its findings and order 

making a final determination on the liability phase of said 

Counts 5 through 8 of Plaintiffs' petition in Docket 196 •. 

3. And for such other and further relief as to this 

Commission may seem fair and just. 
. ,-. 2Jr" 

DATED this '1-. day of October, 1973. 

:1 
i

·1 
,.~ 

.! 

S. Boyden
orney of Reco,r
den & Kennedy

10th Floor, Kennecott Building 
10 East South Temple·i 

Salt Lake City, Utah 84133 

Wilkinson, Cragun & Barker 
Of Counsel 

*Should Counts 5 through 8 be dismissed, Petitioner 
expressly reserves the right to present and have considered the .. 
rental claims set out in said counts in its accounting claim 
Co~nt 9 of its petition. SRP002178
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CERTIFICATE OF MAILING 

I hereby certify that a copy of the foregoing document 

was mailed this ~~ day of October, 1973, to William C. 

Schaab, Post Office Box 1888, Albuquerque, New Mexico 87103, 

and to Dean K. Dunsmore, U.S. Department of Justice, Indian 

Claims Section, Lands and Natural Resources Division, Safeway 

International Building, Room 674, Washington, D.C., by first 

class mail, postage prepaid. 
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BEFORE 'l'11E INDIAN CLli.Hm CO~1MISSION 

TUE HOPI TRIBE, an Indian Heorganization 
Act Corporation, suing on its own behalf 
and as a representative of the Hopi 
Indians and the Villages of FIRST MESA 
(consolidated Villages of Walpi, 
Shitchu."1lovi and T<,:l\'W), HISIIOGNOVI, 
SIPAULAVI I SHUIJGOPAVI I ORAIBI I KYAJ<Ol'SHOVI I 

) 
) 
)
) 
)
) 
) 

DocJ~et No. 196 

BAKABI, HO'l'~VliLA and MOENKOPI, ) 
) 

Plaintiff, 

THE NAVAJO TRiBE OF INDI~~S, 

Plaintiff, 

v. 

THE UNITED STATES OF AHERICA, 

Defendant. 

) 
)
)
) 
)
)
)
)
)
)
) 

Docket No. 229 

MEMORANDUM IN SUPPORT OF HOPI TRIBAL MOTION 
FOR LEAVE OF COHHISSION TO HEAR FURTHER ARGU
MENT ON LIABILITY PliASE OF COUNTS 5 THROUGH 
8 AND TO M1END FINDINGS AND ORDERS IN RELATION 
THERE'l'O TO ~1AKE FINAL DISPOSJ.'rION OF THE 

LIABILI'l'Y PHASE OF SAID COUN'rS. 

On June 29, 1970, this Commission issued Findings of 

Fact, an Opinion and an Interlocutory Decree in the above-

entitled case. 23 Ind. Cl. Comm. 277. It was then determined 

by the Commission that as of December 16, 1882, the date on 

\-lhich. President Arthur ,by execut.ive order established the' 

Hopi Indian Reservation (1 Kappler 805), the Hopi Tribe held 

aboriginal title to a certain tract of lalld in Arizona that 

encompassed more than che Executive Order ReSej:vation so 

established by President Arthur. The Petitioner's claims 

were not bas~d upon the executive order. The executive 

order merely confirmed title to a portion of the land to 

which the Petitioner proved the Hopi Tribe had aboriginal 

title. 

The lands described in the eX8cu·i:i ve order were 

the subject of litigation in B three-judge federal court. 
SRP002180
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-1 Healing vs. ,Ton_~, 210 r , supp , 125 (Ariz. 1962) affirmed 373 

U.:::i. I~lj \.i.~tjj). J\ CUpy OJ: till:! cour c I s i"illUin~l:i O;l l"<:ll•.:i.:., 

Conclusions of Law and Judgment appear in the record of this 

case as Hopi Exhibit 78. This Commission took judicial 

notice of all the proceedings and determinations in the case 

of Healing vs. Jones, supra 23 Ind. Cl. Comm. 277, 307. The 

judgment in Healing vs. Jones provided among other things the 

follm'l!ng: 

3. The Hopi Indian Tribe and the Navajo
 
Indian Tribe, for the common use and benefit
 
of their respective members, but subject to
 
the trust title of the United states, have
 
joint, undivided and equal rights and
 
interests"both as to the surface and sub

surface, inclUding all resources, in and .
 
to all of the executive order reservation
 
of December 16, 1882, lying outside of the
 
boundaries of land management district 6,
 
as defined ~n April 24, 1943, such
 
boundaries being described in paragraph 1
 
of this judgment, and title in and to all
 
of that reservation except the described
 
district 6, is accordingly quieted in the
 
Hopi Indian Tribe and the Navajo Indian
 
Tribe, share and share alike,~ubject to the
 
trust title of the United States, as a
 <reservation. Hopi Exhibit 78, pg. 2~~~ 

At Page 223 of the same exhibit, the Court found: 

8. Beginning on June 2, 1937, the Navajo
 
Indian T~ibe, for the common use and benefit
 
of the Navajo Indians, was impliedly settled
 •
in that part of the 1882 reservation lying
 
outside of district 6, as defined on
 
April 24, 1943, pursuant to the valid exercise
 
of the authority conferred in the Secretary by
 
the Executive Order of December 16, 1882.
 

The same findings also held: 

12. The virtual exclusion of Hopi Indians, 
accomplished by administrative action extend

ing from 1937 to 1958, from use and occupancy,
 
for purposes of residence and grazing, of that
 
pa,1:t of the 1882 reservation lying outside of
 
di~trict 6, as defined on April 24, 1943, has
 
at all times been illegal. Ex. 79, p. 224.
 

The exclusion da~es in Finding 12 undoubtedly are 

based upon the previous finding of the court that the Navajo 

Tribe was impliedly settled O~ the Hopi Reservation in 1937, 

and the Act of July 22, 1958, expressly stating: 
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'~D lands described in tho Exocutive ardor 
d~tc~ ~~""_\:,,-,:,,,~. ::':, :'0:;:, ':'l·\.J :&~.4,.\...::..,y \::~~l",,,"'c~ 

to be helO by ~no Un1ted 9tates in trust 
for the lJopi Indillils and such other Indians, 
if any, as horotofQrp. have beon settled 
t.hereon hy the Secretary of the Interi.or 
pursuant to such Exocutive ordor. Exhibit 
78, pago 3. 

The unique situation with respect to the lands here 

in question is presented by the foregoing facts which indicate 

that part of the aboriginal lands of the Hopi Indians were 

recognized by an executive order which was later confirmed 

by the Congress of the United States. But after settling 

Navajo Indians upon the- Hopi Reservation, the exclusion of 

the Hopi Indians wa~ ill~gal according to the finding of 

the court. 

It is ackno\\'ledged that 25 U.S.C. 70a among other 

things provides, "No claim accruing after August 13, 1946, 

shall be considered by t.he Commission." But the first decree 

in Healing vs. Jones,. supra established that the illegal acts 

of the United States extended from 1937 to 1958, therefore, 

constituting a continuous claim which did not accrue subsequent 

to 1946. The continuation of these acts of the government are 

further exemplified by further proceedings in the same action 

where the court held: 

29. The defendant United States, by and 
through its officers, the Department of the 
Interior, the Bureau of Indian Affairs, 
employees and agents, since September 2B, 
1962, to the present time has vacillated, 
equivocated, delayed and denied the Hopi 
Tribe and its members any substantial 
possession or use of the surface of said 
Joint-Us~ Area. (Exs. 10, 31-357 Tr. Vol. I, 
pp • 8 3 , 94, 1 00, i i 8, 1 33 ) 

30. The defendant United StQtes of 
America still corrt i nue s to procrastinate, 
vacillotc, ana refuse t'o deliver to the 
Hopi Indians or to assist the Hopi Tribe 
in obtaining their one-half undivided 
interest in the surface of gaid Joint-Use 
Area outside of ~istrict 6, or the resources 
thereof, notwithstanding requests, suppli 
cations, and demands of the Hopi Tribe for 
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such usc and possession. ('l'r. :'C!.l. _~, 
.:-.... u3, ;,,;, 1"'1' :i.:>~; 1>>.::>. 35, J.O, J.::J, .;)'*J 
Exhibit A, attached hereto. 

It will be noted that the illegal acts of the govern

ment continued until September 7, 1972 when the court entered 

its Fin~ings of Fact in the supplementary proceedings. 

Thereafter, on October 14, 1972, the same court by Order of 

Compliance directed that the United States grant and permit 

the joint use and possession of the surface including all 

resources in and to all of the executive order reservation of 

December 16, 1882 lying outside of the boundaries of Land 

Management District.. 6 as defined on April 24, 1943 to the 

Hopi Tribe and the Navajo Indian Tribe, share and share alike. 

Exhibit B attached hereto. 

On the 31st day of October, 1972, a writ of Assistance 

was issued by the United States District court to accomplish 

the objects as se~ out in the Order of Compliance. Exhibit C 

attached hereto. These continuing illegal acts commencing in 

1937 to the present time clearly have constituted claims in 

both law and equity, including those sounding in tort, as 

authorized by title 25 U.S.C. 70a. 

Counts 5 tbrough 8 of the Hopi petition allege that 

the conduct of the Defendant in seizing and depriving Pet~tioner 

of the use of the land to which the Hopis were entitled constituted 

unfair and dishonorable dealings on the part of the United States, 

failing to protect the rigRt of the Petitioner in violation of 

the obligations of the united States under the treaty of 

Guadalupe Hidalgo, and consti~uting unfair and dishonorable 

dealings with the Petitioner, notwithstanding, th~ fact that 

Hopi title was preserved. 

This Commission in its opinion on Petitioner's Motion 

for Amendment of Findings stated inter alia: 

To date the Commission has not been made 
aware of any judicial decision or rUle of 
law that would permit one tribe to retain 

·1 

< 
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such residual rights to claim ront for l- __ 

!ndicn titl= l~ndu ~~tc~ th~ Cc~==::~=~t .. - .... 
allowed another tribe to exercise identical
 
rights of use in occupancy in the same
 
property. At '\.:he moment the Corrunission is
 
of a mind to dismiss "counts 5 through 8"
 
of plaintiff's petition. However, we shall
 
withhold final action on the matter until
 
after the plaintiff has had further oppor

tunity, if it so desires, to argue the
 
matter at the value phase of these proceedings.
 
Ind. Cl. Corom. 16, 36. .
 

The reason the Commission has not been made aware of 

any jUdicial decision or rule of Law that would pe:r:mit the 

Hopi Tribe to retain such residual rights to claim rent for 

Indian title after the Government has allowed the Navajo Tribe 

to exercise identical rights of use and occupancy of the same 

property is because this is an unparalleled situation in the 

history of dealing with Indians in the United States. To 

say that the united States took the entire Indian title to 

the area now described as the Joint Use Area when it illegally 
.. '"

kept the Hopi Indians from utilizing their land in the 

Executive Order Reservation outside of District 6 ignores i..eo,
simple justice. This is so particularly when the Defendant 

is now under order of the court to restore the one-half interest 

to the Hopi Indians. Can it under any stretch of the imagina

tion be said that when the United States Government excluded 

the Hopi Indians from the land to which they retained Indian 
I 

and legal title it was a complete taking and that when the 

court orders and accomplishes the return of those lands to 

the tribe, an offset may be claimed for the return of those 

lands leaving the Hopi with no compensation in a washed 

transaction? Honesty and fair dealings require that when 

the Government unlawfully deprived the Hopi Tribe from the 

use of its own lands without extinguishing Indian title, a 

fair rental value should be paid by the Government to the 

Hopi Tribe from the date of such unlawfUl use of Hopi lands 

to the date of the restoration of the lands to that Tribe. 

SRP002184



In any event, whatever the decision of the Commission 

may be in this rega.rd, the determination of liability OT. lack 

of liability on the part of the Defendant should be made by 

amending the findings of the Commission for.the purpose of 

preventing multiple appeals and expediting a decision that has 

already been too long delayed. 

CONCLUSrON 

It is respectfully submitteq that the Commission 

should grant leave to the Petitioner to hear further argument 

on the liability phase of Counts 5 through 8 and thereafter 

amend its findings and orders in relation thereto tG make 

final dispositio~ of all questions of liability except the 

accounting phase to be presented at a later date. 

Respectfully submitted, 

John S. Boyden 
Attorney of Record 
Boyden & Kennedy 
lOth Floor, Kennecott 
10 East South Temple 
Salt Lake City, Utah 

Building 

84133 

Of 
Wilkinson, Cragun 

Counsel 
& Barker 

. ~, . 

..
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CERTIFICATE OF MAILING
 

I hereby certify that a copy of the foregoing document 

was mailed this day of October, 1973, to William C. 

Schaab, Post Office Box 1888, Albuquerque, New Mexico 87103, 

and to Dean K. Dunsmore, U.S. Department of Justice, Indian 

Claims Section, Lands and Natural Resources Division, Safeway 

International Building, Room 674, Washington, D.C., by first 

class mail, postage prepaid. 
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BEFORE THE INDIAN CLAIMS COMMISSION 

THE HOPI TRIBE, ) 
) 

Plaintiff, ) Docket No. 196 
) 

THE NAVAJO TRIBE OF INDIANS, ) 
) 

Plaintiff,	 ) Docket No. 229 
) 

v. )
 
)
 

THE UNITED STATES OF AHERICA, )
 
) 

Defendant. ) 

REPLY BRIEF 'OF THE HOPI TRIBE TO
 
OBJECTION OF THE UNITED STATES
 
AND THE NAVAJO TRIBE.
 j 

The United States in response to the Hopi Hemorandum 

in Support of .Hopi Motion for Leave of Commission to Hear Further 

Argument on Liability Phase of Counts 5 through 8 and to Amend 

Findings and Orders in Relation Thereto raises the technical ground 

that the Hopi Tribe has nc.t complied with Rule 33(b) 25 CFR §503.33 
. , l(~~ 

in that no error of fact, error of law or newly discovered evidence 

has been shown. The Defendant quotes but ignores the fact that 

this commission has already granted permission to further argue 

the matter when it stated: 

At the moment the commission is of a mind to 
discuss "Counts 5 through 8" of Plaintiffs' 
petition. However, we shall withhold final 
action on the matter until after the Plaintiff 
has had further opportunity, if it so desires, 
to argue the matter at the value phase of these 
proceedings. (Emphasis added.) 

The real question presented is whether the argument must wait 
SRP002188



until the value phase of these proceedings or be heard now in 

the interest of avoiding multiple appeals on the liability 

phase. If the argument is heard now on Counts 5 through 8, 

the decision of the Commission, one way or the other, would 

necessarily result in an amendment to its previous findings. 

Plaintiff's motion is not predicated upon newly dis

covered evidence, but there is such evidence. The previous 

motion of the Hopi Tribe was filed on August 28, 1970. (1) 

On September 7, 1972, and since the filing of that motion, 

subsequent proceedings in the case of Hamilton vs. MacDonald 

(formerly Healing vs. Jones) has determined: 

29. The Defendant United States, by and through <: 
its officers, the Department of the Interior, the 
Bureau of Indian Affairs, employees and agents, 
since September 28, 1962 to the present time has 
vacillated, equivocated, delayed and denied the 
Hopi Tribe and its members any substantial pos
session or use of the surface of said Joint Use 
Area. • 

30. The Defendant United States of America 
still continues to procrastinate, vacillate, 
and refuse to deliver to the Hopi Indians or 
to assist the Hopi Tribe in obtaining -their 
one-half undivided interest in the surface of 
said Joint Use Area outside of District 6, 
or the resources thereof, notwithstanding 
requests, supplications, and demands of the 
Hopi Tribe for such use and possession. (2) 

It will be remembered that the original case of 

(1) HOpi Tribe vs. the United States, 31 Ind. Cl. 
comm • 16 (19 73) • 

(2) See Exhibit A attached to Hopi Memorandum filed 
with its present motion. 

... 
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Healing v. Jones, 210 Fed. Supp 125 (Ariz, 1962),aff'd 373 

u.s. 758 (1963) held that: 

12. The virtual exclusion of Hopi Indians, 
accomplished by administrative action exten
ding from 1937 to 1958, from use and occu
pancy, for purposes of residence and grazing, 
of that part of the 1882 reservation lying 
outside of district 6, as defined on April 24, 
194~, has' at all times been illegal. 

On October 14, 1972 in the same proceedings, the 

Federal Court ordered and directed the united States: 

to grant and permit the joint use and
 
possession of the surface, including
 
all resources, in and to all of the
 

------.~ - , , ...executive order reservation of 
,December 16, 1882, lying outside of 
the boundaries of Land Management District 
Six as defined on April 24, 1943, to the 
Hopi Indian Tribe and the Navajo Indian 
Tribe, share and share alike. (3) 

On October 31, 1972, a Writ of Assistance was issued 

directing the Navajo Tribe and th~ United States to comply with 

the Federal District Court's order (4). 

•This evidence bearing directly on the issues involved in 

the motion before the Court is newly discovered because it was 

not in existence before the Hopi Tribe filed its last motion 

on August 28, 1970, and it was filed with the present motion. 

No affidavit was filed with the motion because the Commission had 

previously indicated that the matter could be further argued. 

(3) See Exhibit .B Pg. 2, attached to Hopi Hemorandum 
filed with the present motion.' I 

(4) See Exhibit C attached to Hopi Memorandum filed 
with the present motion. 
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The United States further objects that the present 

motion was not timely filed. Again this argument refuses to take 

notice that the opportunity to reargue the causes stated has 

already been granted (5). The Hopi Tiibe simply requests that 

the ~rgument be ad,vanced in the interest of time, economy and 

justice. 25 CFR V503.33~a) does not purport to cover this 

situation. Surely the government does not question the authority 

of the Commission to advance the hearing on motion of the Plain

tiff or on its own motion if reason and justice requires such 

expediting of proceedings. 

The United States further claims that the Hopi 

Tribe has abandoned one position on rental charges and now 

lays claim to only part of its former assertions '(6). ~fuen 

this Commission denied the Hopi motion for enlargemen~ of 

the aboriginal area, that became the law of the case, unless 

and until appealed. The practical considerations on rental 

•
charges were then considered in view of restrictions imposed 

by the decision of the commission. "Consistency, thou art 

a jewel." But in a lawsuit, the parties must learn to roll 

with the punches. The change in Hopi position was the result 

of trying to live within the guidelines imposed by the 

commission. 

(5) Hopi Tribe vs. United States, 3l.Ind. Cl. Comma 
16, 36. 

(6) Government's brief in response to Hopi Tribe's 
motion for refearing, pg. 5, 6. 

-4
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The government also contends that until title to 

the Executive Order Reservation was determined in Healing vs. 

Jones, supra, the United States had no duty to the Plaintiff to 

limit the use of the 1882 Reservation by the Navajos (7). 

Perhaps the Defendant should also be more sensitive to the 

decision of this commission. All of the lands now the sub

ject of the rental claim has been held to have been aboriginal 

Hopi lands as of 1882. (8) The Hopi claim was not based on the 

Executive Order. It was based on the aborfginal or Indian 

title. The Defendant took one-half of the Joint Use Area in 

the Executive Order Reservation and failed to protect the 

Hopi interest in the other one-half, even after confirmation 

of aborigi~al title by its own Executive Order. All this 

occurred long prior to August 13, 1946. The litigation 

definitely determined that giving full credence to the 

Executive Order, aboriginal Hopi lands in question, as found 

by this commission, were taken by the government only as -to 

an undivided one-half interest when the Navajo Tribe was 

settled in the Hopi Executive Order Reservation in 1937 

(Healing vs. Jones, supra)". The other one-half belonged to 

the Hopi Tribe and still belongs to it under more than one 

theory; The claim arose before August 13, 1946. 

(7) Government's.brief in response to Hopi Tribe's 
motion for hearing, pg. 7, 8. 

277, 306, 
(8) Hopi Trib
(1970). 

e vs. United States, 23 Ind. Cl. Comm. 

-5
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The Hopi contention does not run counter to Aleut 

Community of St. Paul Island vs. United States, 480 F2d 831, 

839 (1973). Here the United States undertook a "special 

relationship" to protect the Hopi Indians from the agression 

and depredations of the Navajo Tribe. That was one of the 

reasons given for the es~ablishment of the Hopi Executive 

Order'Reservation. (9) The United States had driven the 

Navajo Indians from New Mexico in to the Hopi territory. (10) 

(9) 16. The executive order reservation of Decem
bei 16, 1882, was established for the following purposes: 
(1) to reserve for the Hopis sufficient living space as 
against advancing Mormon settlers and Navajos, (2) to mini
mize Navajo depredltions against Ropis, (3) to provide a legal < 
basis for curbing white intermeddlers who were disturbing the 
Hopis, and (4) to make available a reservation area in which 
Indians other than Hopis could, in the future, in the dis
cretion of any Secretary of the Interior,' be given rights of 
use and occupancy. 

(10) Ex. G 57; Ex. G 56; Ex. G 59; Ex 55 (Hopi), 
pg. 4; Ex. G 205, pgs. 10, 15; Ex. G 22; Ex. G 23; Ex. G 
24; Ex. G 31, pgs. 540-53; Ex. G 137, pg5. 31-32~ Ex. G 
95; Ex. G 126, pg. 107; Ex. E82, pg. 69;' Ex. 656 (Navajo}, 
pg. 14; Ex. E· 568, pg. 17; Ex. E SIb, pgs. 269, 397, 408-474; 
Ex. G 105; Ex. 15A (Navajo), pg. 4; Ex. E 51a, pgs. 57, 102, 
253; Tr. Bllis 7637, 7639, 7641, 7587; Tr. Schroeder 8152-53, 
et seq., 8625, et seq.; Tr. Correll 5617, et seq., 5701, et seq., 
5886, et seq., 5899, et seq., 5960, 6221, et seq., Ex. G 18, pgs. 
95, 362-368; Ex. 56 (Hopi); EX~ 28 (Hopi); Ex. 19 (Hopi), pgs. 
1, 2, 3; Ex. 15 (Hopi), pg. 2; Ex. E 550, pg. 34; Ex. E 8, 
pg. 390; Ex. E 10, pgs. 2, 3; Ex. G 135, pg. 156; Ex. E SIc, 
pgs. 491-494; Ex. G 32, pg. 718. The Navajo entered what is now 
the Hopi claim area under military pressure during the 1850's and 
1860's. Ex. E 51a, pg. 102; Ex. E 51a, pgs. 253, 269; Tr. Ellis 
9065, 9069; Tr. Ellis 7641, et seq.; Ex. G 93; Ex. GIl; Ex. 
G 32, pgs. 706-7; Ex. G 36, pg. 230; Ex. G 39; Ex. G 55, pgs. 
297, 30 3 , 305, 3 07- 39 ; Ex . G 5 6 ; Ex. G 57; Ex • G 5 9 ; Ex . G 9 3 ; 
Ex. G 98; Ex. 35 (Hopi); Ex. S 616, pgs. 225, 230; Ex. S 690; 
Tr. Eggan 7381; Tr. Reeve 7859, et seq.; Ex. 64 (Navajo) . 

• 
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The moral and legal obligations thus assumed by the United 

States were not met, and the Hopi Tribe suffered the dam

age. The government's lack of action to protect the Hopi 

Indians by minimizing Navajo depredations and reserving 

for the Hopis sufficient land space against the advancing 

• Navajos was an unfair and dishonorable dealing with 

the Hopi Tribe by the United States after it had estab

lished the Hopi Executive Order Reservation specifically 

for those purposes.
I 

If counsel for the defendant would read the findings 

of the court in 'Hamilton vs. McDonald, supra, the Hopi memoran

dum would seem neither "inconsistent" nor "unclear" for there 
" 

the United States is ordered to do its duty and a writ of 

assistance against both the Navajo Tribe and the United States 

was issued. Whether an award against the United Sbates for 

rental should be an offset against any judgment the Navajo 

Tribe might obtain is a matter between those parties. The Hopi 

Tribe takes no position in this regard. 

The attempt of the 'government counsel to keep the 

Hopi offset question under his hat until the liability 

question is determined (11) does not prevent the Hopi Tribe 

from anticipating a situation that would leave its people 

striped and unpaid as a result of unfair and dishonorable 

dealings on the part of the United States. 

(11)	 Navjo Memorandum, pgs. 10, 11. 

-7
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The foregoing response to government objections 

sufficiently states the Hopi position as to timely filing 

of its motion as to avoid the necessity of reiteration in 

response to Navajo objections. HO'flever, we might add ,that 

the Hopi plaintiff did not learn of the commission's di.s

inclination to finish the liability phase of the case on 

counts 5 through 8 until the decision of the commission 

on July 9, 1973. 

The desire to finish the liability phase before 

going into the damage question is predicated upon the 

desirability of preventing piecemeal considerations. We 

do not see that forcing more than one appeal by not con-' 

eluding the liability phase in any way hastens the final 

results. In fact a favorable decision on the rental 

question would weight heavily in the consideration of the 

Hopi Tr ibe as to whether any appeal would bel taken. An 

unfavorable decision on the sam~ question would obviate 

the necessity of two appeals with all questions of liability 

finally determined in one appeal. 

CONCLUSION 

For the reasons stated the motion for leave of 

this court to advance the time for further arguments on the 

liability phase of Counts 5 .through 8 should be granted and 
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a determination of the liability phase made by the Commission. 

Respectfully submitted, 

S. Boyden 
At orney of Record 

~ ~vyden & Kennedy 

.. .~~. 

Tenth Floor, Kennecott Building 
10 East South Temple Street 
Salt Lake City, Utah 84133 

Wilkinson, Cragun & Barker 

Of Counsel 

.~< 
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