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THE HOPI TRIBE, THE x.'VAJO TumE, PETmONEBS 

". 
THE lTSITED STATES OF A>lUIIC.l, DEFENDC\'T 

DEFEBD4lIT'lI IlEQ1IEII1'El! :n:BD1lIl1S 01' I'Am:, 01llF.CrI01lS TO 
ROn AlfD KAVAlO PllOPOIIED I'1II1IL8OS, AlfD BIlIEI' 

U W TMDJABY ftA1EK:iJi:t 

The Hopi petition in Docket 196 was filed August 3, 
1951, and since all of the area claimed by that peti­
tioner on the basis of aboriginal ownership, or .. In­
dian title," was within the area similarly claimed by 
the Navajo Tribe in Docket 229, defendant moved to 
consolidate the Hopi case with the Na"ajo ease for the 
PIlI'p05eS of trial An order elI'eeting such consolida­
tion was issued by the Connnission May 31, 1957. 

The findings with which we are now concemed re­
late only to the Navaj<>-Hopi overlap area. 

DDDIIJAlIT'8 SBQVD1'BD nJrDDI'OS O! 1'.&C'1' Jt.BL&.ftlIO '1'0 
'l'HK lI01'I: CL&IX 

FlNDING.l 

Tbe Hopi Tribe, petitioner in Docket 196, is an 
identifiable group of American Indians residing with­
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SRPDOC089

SRP001838



I 

2 

in the present State of' Arizona, is recogntaod hy tho 
Srcl'i'tal''y of the Interior, and is authorized to main­
tain tbis action under the provisions of section 2 of 
the Indian Claims Commission Act of August 13, 1946 
(60 Stat. 1049). 

F:tNDINO 2 

The Hopi Tribe timely filed its claim for recovery 
of compensation' for a large tract of laud in north­
eastern Arizona which it claims to have exclusively 
used and occupied from time immemorial until de­
prived of such use and oeenpancy by the United 
Stutes on 01' about December 16, 1882, when defendant 
issued an Executive Order 1 and set aside a portion of 
such aboriginal territory as a reservation for the 
Hopi' ., and such other Indians us the Secretary of 
the Interior may see fit to settle thereon." 

FumING 3 

The United States acquired sovereignty over the 
lands in question under the Treaty of Guadalupe 
Hidalgo in 1848(9 Stat. 922)_ Petitioner could not 
increase its aboriginal holdings of land in the South­
west against any titlc o,f the United States after 
that dllte.' 

II Knpp. 805; NnY. E:t. no, Dcf. Ex. G-238(n), p. 16. 
~ TIll! YOfd were former-ly referrocl to as Jlcul'/I', tho term 

ll~f ill the 1882 Executive Order. 
~ tovo. Tribe of llUTllHU/ v, United StaiNI. Ii Ind. rl. Conun. 

. 46-!, !'i02 (lfl58); Puobto de /iJlr-/il v. l}illled 8tltle.Y, 7 Iud. Cl. 
Conun, «ro, 622 (In!)O), ltlrd 152 C, Cls, scm (WGl), cert. den .. 
1168 V.S. S22(W61); Ol/age Nufi()/l. v. l//l./{crl S(ufeJl. 11 Ind. 
ci, Comm. 7~~! 838 (1D62). . 
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FINDING 4 

The Hopi Indians belong to the Pueblo culture, 
speak a Shoshonenn dialect, and arc one of the 
Indian tribes of North AIll(>l1.M still residing in their 
ancestral home! 

FINDLXO 5 " 

The ancestors of the present-day H.opi,)lr,;t settled 
around the springs ulong "1Iie- southern margins of ­
Black Mc:;a ~ in what is a part of the Hopi Executive 
Order Reservation of December 16, 1882 (1 Kapp. 
8(5). They Itred in small villages or pueblos. They 
cultivated coni, beaus, and squush and hlmted' deer, 
antclope.. rabhits, mountain sheep, and gathered a 
variety of wild plant food . 

According to Dr. Harold S. Colton/ a well known 
archaeologist in northern A.rizona (Tl". 7303) and 
student of the Hopi, as of 1275 A.D. there were some 
36 Hopi villages but, primarily because of a great 
drought between 1276 and 1299 A.D., after 1300 A.D. 
there were only 11 such pueblos. Furthermore, ac­
cording to Dr. Colton, archaeological surveys show 
that between 600 and 1300 A.D, the Hopi occupied 
a mucl, larger area than at presout: "an area bounded 
on the west by the Libtlc Colorado. Colorado and San 
.Juan Rivers; on the east by a line running south from 
Monument Valley, west of Chinle WaSh, to the Little 
Colorado." (Hopi E'Xllibit 4, page 51 and Dr. Eggan 
quoting Colton, Tr. 7172.) This is substantially tbc 

1 Bggnn, Tr. 1165.
 
3Eggnn, Tr. 1l65-i166.
 
G Hopi Ex. 4.
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same urea that the Hopi claim as their aboriginal ter­
ritory and for wbich compensation is sought in this 
proceeding. As Dr. Eggan stated under cross-exami­
nation by Mr. Littell (Tr. 7319) , 

In 1300 they [the Hopi] were spread out in 
a much greater number of villages and over 
a wider area. They were' not concentrated as 
they are today.• ~ ." The village organization, 

----------- _. -_. - the coming together in larger villages, ,juat be­
gnn at that period and was not perhaps com­
pleted until around 1700' perhaps. 

Q. Then by 1846 and 1848, where were the 
Hopis! 

A.. That period the Hcpia were living on 
First, Second, and Third Mesa and the sur­
rounding area farming at least Moencopi. 

'I'hus, while the Hopis may once have occupied a. 

larger area, in 1848 they were living in seven pueblos 
or villages, all within the 1882 Executive Ordcr Beser­
vation-namely, WaJpi, Hano and Siehomovi on Pirst 
Mesa; Shipautovi, Shungopovi, and Mishongnovi on 
Second Mesa; and Oraibi on Third Mesa. (Ellis, Tr. 
7552-7553.) 

FrnnING 6 

The Hopi first beeame known to white men in 
the summer o£ 1540 when Coronado, then at Cibola 
(Z~), dispatebed Pedro de 'I'ovar and Fray Juan 
Padilla to visit the province of 'I'usayan, .. the Hopi 

T According to Colton the Hopi sites occupied nfler !'i00 A.D. 
totalled Il. uud wer:e idcnt~fied. us follows (Hopi Ex. 4(b), 
T~blo IV)" Pll~upki, 'VllJpl, $JChOmol·j, Tel;\\. (Hnno), New 
:Pt~lshongnov~1 Shipnulovl, NI!'~ Sl,ungopovi,Kikochomovi, Hotu­
nUn, DllJwbl, nnd ].!oencopi. 

5 

country was then refcrred to. At fir.,t the Spaninrde 
were not received with friendliness by the natives but 
this soon changed and the party remained among the 
Hopla several clara, learning from them of the exist;.. 
ence of the Grand Canyon of the Colorado." 

In 1583 the Spaniard Espejo traveled 28 leagues' 
from Zuni to the nearest Hopi villages, and in 159B 
Onate, Spanish governor and colonizer of New Mexico, 
visited tile Hopi villages, took possession of the coun­
try for the Crown of Spain, and made the Indiana 
swear to obedience and vassalage," In 1628 and 1630 
Benavides visited them but in 1633 was killed at 
AwatobiII other Spaniards to contact them in later 
years were Escalante in 1775 and Garces in 1776." 

FINDING 7 

In 1680 the Pueblo Indians of New Mexico rebelled 
agaillst the Spanish Government. The Hopi joined 

e E1Ii9, Tr. 7521-7529; Def. Ex. E-5OO, p. 1; Hodge, Band­
book of American lndiam, Def. Ex. 3(a) in Docket 91j "Nar­
rnth-e9 of the Coronado Erpedidon, 1540-154.2," by George P. 
Hammond nnd Agnpil:o Rey, Hopi F~. 6. 

The names of the Tusayan towns am not recorded by 
CoroRlulo's chroniclers, so that ~ith the exception of Oraibi, 
Shnngopo~i. :llishongnovi, Walpi, and A~atobi, it is not known 
with certainty what villages were inhabited when tbe Hopis 
lirst bee-lime known to the Spaniards. Omitting A~atobi, which· 
\TIlS destroyed in 1700, with the possible exception of Oralbl 
none of these towns now occupies its sixteenth century site. 
(Handbook, Def Ex. S(n), IIUfJ7W~) 

Q The Spanish league is npprosimetely 2.0 miles. 
lOEUis, r-, 7527-752f1~ Def. Ex. E--:iOO. p.l; Def. Ex.. G-138j 

lllltl Hopi Ex. II. 
11 Bartlett, Def. Ex. G-138. 
I: ElIif:. TI·. 7;)21-7r)~!): De£. E:\:. E-..')OO, p. 3; Bnrt'lett, Def. 

Ex. G-l:l8: Kluckhohn, Tl"" 1228. 
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in the rebellion which resulted in the temporary evae­
uation of the Spanieb from New Mexico. In 1692, 
however, de V~gas returned, reconquered New Mex­
ico for Spain, and reestablished Santa Fe as the 
capital," 

FUfDING 8 

'Ibe Spanish reconquest of New Mexico in the 1690's 
led many of the Pueblo Indians in tbe Upper Rio 
Grande Val}ey to seek protection among the Hopi. 
And so, -abont the year 1700, HAnD was established as 
a village on First Meant nenr Walpi, by Tewa Indians 
who came to First Mesa all the invitation of the in­
habitants of Wnlpi. Here they have continned to live 

, eveI' since," 
Two other villages, Siebomovi OIl First Mesa, and 

Shipaulovi, on Second Mesa, nrc both of eomparatirely 
recen~· origin, having been established in the-ir present 

location about the middle of the eighteenth century. 
Thus, tbe pueblos of the ancient Tusayan province, as 
known to the Spanish, consisted of WaJpi Siehomcvi 
'---~' " 

p Handbook 0/ American IMiQtIJJ, Dei. Ex. 3(8) in Docket 
91; and Bartllllt, Del. Ez; 0-138 in Docket 22V. 

14 idem.; Ellis, Def. Ex: &-500, pp. 2--3. 
In 1692, de Vatgas returned to reconquer New Medco nnd 

after Santa Fa wee .reestabliahed and the Spanish settlers had 
tnken over most of the good land, the governor was told that 
ll.b.other. group of SpaniardB WILS on their- wily from Mexico. 
He decided that the best place to locate this group was ill the 
valley north of Sante Fe, en area then occupied by two south­
ern Tewe pueblos. Upon learning thut they had to move 1.0 
~~e ~ for the Spaniards, most of the 'Iewea eeeepted (UI 

InV1t&;tlOR to move. over to the Hopi mesas, with the under­
stan~ng that ~hey would r-eceive land there in e:s:cbo.nge for 
1ightw~ lIoy rlU~ers whea tltey appeared, HtI.Do, on First :Ue!3l\, 
was tliua estebllsled. (Ellis, Def Ex. E-500, pp. 2-3.) 

7 

and Hnnc on Fu'st MesA; Miahongno\i, Shongopovi, 
and Shipaulcvi on Second Mesa j and Oraibi on Third 

Mt>Sll." 
Fn,""D1XG 9 

when American sovereignty attached to the South­
west in 1848 under the Treaty of Guadalupe Hidalgo 
(9 Stat. 922), the Hopi Indians lived in the same seven 
villages referred to above and located on the same sites 
where they are today." Their population then num­
bered about. 2,450." When the Hopi Reservation was 
established under the Executive Order of December 
16,1882 (1 Knpp. 805) their population bad been re­
dueed to about 1,800.18 

F'IND1X' JO 

Until their organizi.ltion undPr the Indian Reorgani­
zation .aet of 1934," tbe Hopi eould not be called a 
tribe in the political sense. "Apart from their partici­
pation in the :Pueblo Revolt of 1680, there is no record 
of a cooperative action embracing all the Hopi towns.' 

The social structure of every Hopi town in 1848, 
ae well ua in 1882, was made up of a number of 
matrilineal clans, each comprising one or more closely 
related households, Despite a nominal allegiance to 
the village chief, each elan waa to a large extent auton­

1... Idem. First, Mes..'\ is also known 11.9 East M~ SecondMesa 
fLS :.\[itltlle l-IfSIlo, &l1dThird Meso. as West l\fC'SlL 

18 Ellis, Th. 761>2-7553. 
H Eggu.n, Tr. 7320; Del. Exs. z-scc, p. 38 and G-29. p. 7. 

Elli~, Tr. 7:131 and 7;1.')0; Kluckhohn, Tr. 1232-1233. 
a IIeaUn.g v. Jorw-8\ 210 F. Supp. 125, 134 (D,C. Ariz., 1002), 

:l.ff"d 373 U.S. 7~8 (1963). 
IV 4$ Stut. !JS9, emended 49 Stut, 3i8. 
';:. EJIi~ Del. Ex. F..-{IOO, p, 102~ Thiel', Del. Ex. }".-5U. p. 67. 
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omous, choosing its own officers and transacting its 
own affaiIs with a good deal of independence. In 
short, Hopi society consisted of a number of closely­
knit matrilineal clans which were loosely combined 
into villngae," 

FINDING 11 

. The Hopi are pre-eminently a religious people, 
much of their time heing devoted to ceremonies for 
rain and the growth of crops. Missionaries have had 
little success iD. their endeavors to convert them to 
Christianity althongh they have accepted some Chris­
tian teaehings.· 

The Hopi have many shrines which are visited 
peziodieally." The eagle is the most sacred of birds. 
He is a sjmbol of the sun and his plumes are thought 
1<> carry prayers to the supernaturals." The buttes 
On whioh eagle liest at-..cines are found are frequently 
as much ea ,forty miles from the village in which 

n EI!is, Def. Ex. E-500, p. 103 end Titiev, Dei. Ex. E-514, 
P. 69. 

D Idem; Ellie, Def. Ex. z-soo, p. 106. 
In 1629, the Fnnciscans established a series of three missions 

in the Hopi villages. In- 1680, however, the Hopi joined the 
. ":neblos of ~e~ M~eo in their revolt O{,:r.:"~l1i:, the Speuiah, 
killed the DllSSlonBl'les, and expelled the Spaniards. (EIJiF. 
Def. Ex. F.r-500, pp. 1-2.) , 

.. Egg,m,Tr. 132-1. 
Actual preeeece at a ehrine is not essential, Th'lB, a "visit" 

ma.y.mean .onl,: going neer a. shrin~.g., an ooKle nest-l'tllld 
loo~ at It With field glames Or seeing whether birds I1R nest­
in;g ID that area so that when they come back in the epring they 
will know ",,?ere to COIll6." (Charles Pitmt, Tr; 7460-7461.) 

u Th6 H;)!', capture eagles to hring to their village.'>. Here 
they are caged or tied so that their feathers ron be used in 
making plume offerings. 

9 

the clan claiming ownership of tbe shrine is located. 
Sonie Hopi shrines, in fact, were as far away as tlre 
San Francisco Peaks, to the west! and Chevelon 
Creek, southeast uf Winslow, to the south. These 
remote shrines, however, were for the most part 
abandoned over the eourse of the years." 

FINDING 12 

The Hopi concept of their land is two-fold. The 
land comprising their village locations and immediate 
vicinity faUs in one category while the outlying area, 
known as the "sacred area," faUs into another." 

The b..ic Hopi home territory of villages with 
nearby gardens and fields might be called the "borne 
area" and is mneh smaller than the "outer" or "sacred 
area" referred to above." Within the village terri­

~liQ, Def E~. E-500, pp. 146-148; BelIglehoJe, Def. Ex. 
E-503, p. 18; HMliftg \'. J0M8, Blip opinion, Hopi Ex. 18, p. 
111. (The Appendix in Healing v. J01WJ, which beWna at page 
110 of the slip opinion is not found in the official opinion 
reported in 210 F. Supp. 12:1.) 

tlEms, Det. Ex. E-.500, p. 105; Eggan, Tr. 1186l 1l~1190. 
Cattle and sheep were grazed primarily llway from the 

villeges nnd mesas, out in the valleys, because of the scarcity 
of water. Vrtul.lever water was near the villages VIUI required 
by the population for drinking. (Eggnn, Tr. 1188-1100.) 

tt Accordine- t:.; Gordon Page, the Hopi country away from 
their ";"!!!~b-es is un urea of shrines, sa.cred natural features. 
eagle trapping locations, and regions where salt is obteinehle. 
Actual use of the area. is not important; to the Hopi. What i., 
ilnportant \0 them is t1.at this urea be recognized as a sacred 
area. Use is mude of it by priests who visit the shrines to 
pet-form oortn.in rites, to tmp eagles, and to gather various 
herbs and minernls nectSSl::ry to their rites. The Hopi do not 
think of this region 0.5 nn IU'OO to bQ used for agriculture or 

'- -.:...... ,: 
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tories the greater part of the arable land is divided 
and apportioned among tho elans," The families 
composing each clan cultivate fields within the clan 
lands, but rarely more than half of the lands fire 
devoted to culivated fields since flood and windblown 
sand ure continually spoiling much of the Jand." 

In addition to their agricultural pursuits, pr-imar-ily 
ncar their villages, the Hopi gathered many wild 
plants which they ultilized to supplement their diet 
01' fo~' medicinal purposes. Many of these were found 

for' exploitation of the natural resources. (Dei. Ex. G-142, 
p.20.) 
nu~ urea representing the Hopi "home laud" is subject to 

greater use. "Here the Hopi IIRS his horne, his Ilelds, find 
his flocks. Sheep ure herded nnd corralled withill n radius 
of tell or fifteen. miles of ench village" ...." (Page, Def. 
E:c. 0-14:2, p. 30.) 

til SeB map II following pllge 112, Def. Ex. &-500, showing 
clan lands of First Mesa. 

""Ellis, Def. Ex. E-liOO, pp. 112-110; IlHopi Agriculture find 
Land Ownership," by C. DIll"),n FOI'dc, Def. E%. E-534, pp. 
00lHl70. 

'::{opi subsiete.nce hca nlwnya primluily centered upon ugricul­
lute, supplemented by sheep and cattle mieing with some hunt­
ing fWd gnt.hering of wild plants. Their best landB wero 
around the villages themselves. (Eggao, Tr. 718~11BB.) 
. Concerning lend ownership, Titiev (Def. Ex. E-574J p. 181) 
says thllot the village chief is, the theoretical owner of 1\11 his 
town's Innds, These lends ure divided among the clnns resid­
ing ~ his village end ench iudfvidulll fllrnl!f n. specified portion 
of his elun'a holdings, 1D addition, there is a Jar~ piece of 
unassigned land, pert of which ruuy be used by lilly villager 
with tbe_ chief's consent. 'rhus, under such a system lund is 
~ver ~rtered 01' sold. Il~d only mrely exchanged. Ownership 
19 restricted to tIle privilege of me, hut this right is so cere­
fully rcccgaieed fllat jf II man decldee to ullow some of his 
fields to lie fallow, no other fanner may US6 them without the 
specific permlsslcu 01 tln, owner. (See Ded, Ex. E-500, Pp­
118-110.) 

,.',<. 
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in the" outer" urea at some distance from their vil­

lnges. 
The Hopi were fond of meat and did considerable 

hunting in the "outer" urea." And here they some­
times encountered the Havasupni and other Indians 

on similar expediHons. 

FUiDL'W 13 

Little contact was had by United States officials 
with the Hopi during the early years of American 
sovereignty over New Mexico and what is now Ari­
zonn. Whatever contact did exist usually resulted. 
from Hopi complaints against the Navajos. In fact, 
Spanish, Mexican and American documents reveal 01­
most constant complaining by the Hopi agntnst the 
Navajos, who were repeatedly robbing them and driv­
ing them away from water so as to use it for the 

Navajo flocks and herds," 
Between 1876 and 1882 VIlriOUS rseommendeticns 

were submitted by the Indian agents in Arizona that 
It reservation be set apart for the Hopi. Nothing was 
done, however, until the present reservation w¥ 
erected by the Executive Order of December 16, 1882• 
(1 Kapp. 805.) 

On J nly 31, 1882, United States Indian Inspector 
C. H. Howard wrote to the Secretary of the Interior 
recommending that a new reservation be set aside for 

'the '".Anzona Navajos," and for the Hopi whose seven 
villages would be encompassed within the proposed 
new l'eservation.:12 Three months later, on October 25, 

~o Ellis, Def. Ex. E---600, p. IMi.
 
n Dei. Ex. s.ess, p. 24.
 
a~ Deilling \-. JO)l(J}/, 210 F. Supp. nt pnge 1.~(J.
 

-. -":" . 
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1882 Howard forwarded an extensive report to the , 
Secretary renewing his suggestion that ts joi'nt "m;­
e"uatiou be established for the Hopis a,ul uicstcm. 
Navajos....., Nothing was done immediately but Oll 

November 11, 1882, .T, H, Fleming, the Hopi agent, 
was requested by the Commissioner of Indian Affairs 
to describe boundaries of a tract of land suitable for 
a reservation that would include the Hopi villages 
and agency and be large enough to meet aU needful 
purposes." Whereupon Fleming responded by let­
ter dated December 4, 1882, specifying as boundaries 
of the proposed reserve the area later described in 
the Executive Order of December 16.1' 

The reservation recommended by Howard for both 
the Hopis and W.estern Navajos was conaiderably 
larger than the reservation proposed by Fleming, 
The boundaries recommended by Howard embraced 
an area approximately one hundred miles square. 
The northern boundary would be the Utah-Arizona 
Iine; .the eastern boundary would coincide with the 
western boundary of the Navajo reservation as then 
established; the western boundary would be a line 
parallel witl! tbe eastern boundary but one hundred 
miles to the west and running from the Utah-Arizona 
line southward to a point far enough south to include 
the. southernmost Hopi village and its contiguous 
fanns, oulrivated by the Ropis; its southern boundary 
,.,ould be an east and west lioe to eonneet the south-

Ii Nav, Ex 735. 
:MoDe{, Ex, G-242 lind Healing v, Jemu, 210 F, Supp. at. page 

136, 
U Healing v, JQ1'WIJ, 210 F. Bupp. ut page 137j also Nav. Ex, 

737. 

13 

ern tip of the ' vestern boundary with the south­
western corner- of the Navajo Reservation," 

FLVDIXG 14 

On December 16, 1882 the President issued an Es­
ccutive Order erecting a reservation "for the use and 
occupancy of the Moqui [Hopi], and such other indi­
ans as the Secretary of the Interior may see fit to set­
tle thereou,"~' The lands so reserved were described 
as follows: 

......... beginning on the one hundred and tenth 
degree of longitude west from Greenwich, at a 
point 36' 30' north, thence due west to the one 
hundred and eleventh degree of longitude west, 
thence dne south to a point of longitude [sic] 
350 30' north j thence due east to the one hun­
dred and tenth degree of longitude west, theoce 
due north to the place of beginning .. • ... 

.:By inadvertenee the land description set out in the 
Executive Order makes reference to "Iongitude 35° 
30' north," whereas the reference should have been to 
"latitude 35 0 30' north." As correctly described the 
tract encloses a rectangular area about 70 miles long, 
north to south, and 55 miles wide. It contains ap­
proximately two and a half million acres of lnnd or 
3,900 square miles," 

FlNDlNQ 15 

The Exeeutive Order Reservation of Deeember 16, 
1882 (1 Kapp. 805), was established for four pur­

:;0' Heward's report of November 29, 1882, Nav, Ex. 786. 
~r Btalmg v, Jimes, Blip op" p. 208, fdg. of fact 4­
n Bealing v. Jonu, supra, pp. 208-209, fdg, of fact 5. 

I 

. . ~ 
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poses: (1) to reserve for the Hopi Indians sufficient 
living space against advancing Mormon settlers and 
Navajos, (2) to minimize Navajo depredations against 
Hopi, (3) tv provide n legal basis foI' curbing white 
intermeddlers who were disturbing the Hopi. rand 
(4) to make available a reservation area in which 
Indians other than Hopi could Inter, in the discretion 
of the Secretary of the Interior, be given rights to 
use and occupancy.,g 

FlNDINCl 16 

When the Executive Order Reservation was ere­
ated in 1882, great numbers of Navajos had already
 
wandered into thnt country with their f:mrilie:;; and
 
their flocks. Both the Navajos and Hopi had .uei-ed
 
places within the newly reserved tract, both tribes
 

. utilizing engle feathers in their religious ceremonials,"
 

FINDING 17 

The population of the Navajos grew by leaps aud 
bounds. The reserve which had been set aside for 
them -by the Treaty of June 1, 1868 4 

\ grew 1110l'C and 
more inadequate as their numbers mounted and their 
flocks increased. Additions to their reserved tract 
therefore, became necessary end were made by the 
Urdted States, 

Early population figures for the Navajos are more 
or less only estimates. In 1848 they probably num­
bered no mo:re than 8,500 (Tr. 7955--7957); in 1868 

"Healing v, Jonu j p. 212, fdg, of flltt 16.
 
... SeoJing V.J01l&!, App. to Slip Gp.,pp.112-1l3.
 
u 15Stat. 667, 2 Kapp. ]lJ]5.
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they had Increased in numbers to about twelve or thir­
teen thousand and by 1882 to about sixteen thousand. 
(Heal-ing v, Jones, Appendix to slip opinion, page 112; 
also see defendant's requested finding 26 and Navajo 
proposed finding 3.) 

FIl\"DL.'m 18 

Although the Hopi villages, as well as their agri ­
cultural and grazing lands that had been used and 
occupied by them in 184B, were located within the 
boundaries of the newly created reservation, Navajo 
Indians had also gradually moved into thls area and 
encroached upon lauds that the Hopi regarded as be­
longing- to them, even though all of the reservation 
area had never bf:en used by them," Navajo depreda­
tions in the 1850's had brought on greater and greater 
difficulty with the white settlers 01' New Mexico and 
had resulted in military action against them. ~ a 
consequence many Navajos had lied westward from 
their former places of babitation east of the Hopi 
mesas and had moved into this reservation country. 

F"WINO 19 

Tbe Hopi were a timid and inoffensive people, 
peaceable and friendly with outsiders. Tbe Navajos, 
on the other hand, were far more aggressive in nature. 
Desert life made them a study" virile and industrious 
people. They were more warlike than their Hopi 
neigbhors. Although they bad mnny small farms 

u Ct. Healing v. Jones, BUprt'I) pp. 2'26-221; also Ellis' map, 
Def. Ex. E--502 and the UrElL Inter included in and Manage­
ment District 6 as outlined in Healing v. JQ7IU, 210 F. Supp. 
o.t p. 133. 

T,Il-1~2 
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which held them to fixed locations, they W('I'C semi­
nomadic and migratory, moving into new areas at 
times and then moving seasonally from mountain to 
valley and back again with their livestock." 

FINDINO 20 

The Hopi Indians, as stated before, are a very re­
ligious people. Many geographic features, such as 
mountains, a salt lake, a cave, or a spring, are revered 
as shrines and visited from time to time as a part of 
their religions way of life. 

The Hopis, however, are not the only Indians in the 
Southwest with such religious shrines. The San 
Francisco Peaks, although outside of the overlap 
a1'17a, were a shrine to many tri-es, including the 
Hopi; Navajo, Havasupai, certain Apaches, and 
others. Mt 'I'aylor (also outside the Navajo-Hopi 
overlap) was a shrine to the Hopia, Navajos, Zuni~; 

ACOIDas, Lagunas, and other pueblo and Apache 
groups. Thus, prominent mountain peaks were fre­
quently the shrines of more than one Indian trihe. 
(Rands, Def. Ex. 89, p. 135-Docket 266.) 

Although hunting and gathering activities were car­
ried on by both Hopia and Navajos in the course of 
their travels between their fields and their shrines the, 
country BO used was not the exclusive territory of 
either tribe in the sense that snch tribe had "Indian 
title" thereto. 

F1NDINO 21 

~e area excl,:",ively used and occupied by the Hopi 
while under United States sovereignty was far leas in 

~ H&.Jl0ng V. 10MB, 210 F. Supp. 134-135. 

17 

extent than the country 115ed and occupied by them 
while under Spanish sovereignty. Even before the 
Spanish contacted them, the Hopi had abandoned 
lands and territory formerly used by them." Thus, 
sometime between 1300 and 1500 A.D. the Hopi with­
drew from the Maqui Bntte country between the Lit­
tle Colorado and the southern boundary of the Hopi 
Executive Order Reservation; 'l the villages along the 
Little Colorado near Winslow weremoved to the Hopi 
Mesas farther north, to Oraibi, and into the Jeddito 
Valley. Even after the Spanish came this withdrawal 
by the Hopi continued, and by 1700 they were only 
occupying the Mesas that they occupy today:' 

The Hopi abandoned many of their old shrines long 
before the United States acquired sovereignty over 
the Southwest. Thus, they abandoned ·their shrine 
on Navajo Mountain, north of the Executive Order 
Reservation, their shrines in the San Francisco Moun­
tains, and their shrines around Winslow in the Little 
Colorado Valley." But in spite of such physical 
ahandonment of that country, says Dr. Colton, the 
Hopi still feel "that those places belong to them. 
For that reason certainly Hopi are making claims to 
nil this old land although it is not land that has been 
used by them for many generations. U '8 

~. Cclron, Tr. 7104:. 
4~ Soo Hopi Ex. 2. 
lO Colton, Tr. 7-W-l, 
<1 Colton, Tr. 7405. 
l8 Tr. 7405. 
Although Dr. Eggnn indicates general agreement with the 

above statement by Dr. Coltou, 1." qualifies such agreement 
with the following testimony (Tl'. 1405): "They ebsndoned 
them physically. They did not abandon spiritually and they 
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FUmING 22 

The Commission finds that in 1848 the Hopi (~X­

elusively used and occupied the lands OIl Firat, Second 
and Third Mesa where their villages were located and 
the country nearby that was farmed and where thcv 
grazed their flocks,au The so-called "out(>l''' al'('~ 
where they hunted, gathered wild food products, nud 

. -mnintainad their religious shrines, was not exclustvojy 
used and oeenpied by them in 1848 or at the time the 
1882 EX~<;Btive Order Reservation was established." . .- "\' 

contl~u~_~pnllke use of them. They continued to visit them.' 
A('-<.:or~.Yi~; ~ Kllthnrin6 Bartlett, the vlll)l',}' 'of the Little 

Colol'lldo "lS-I.a. not been occupied since 1400 A.D., thongh it once 
~pp0:tOO 0. good population; south of the valley is nil esten­
Slve highland covered with heavy pine forest, which wue with­
out pennnnent inhnhitll.nts, but wns often used 1\S !1 hunting 
ground by Apache, Yll,vnpni nnd Huvasupni. (Def Ex. G-U16, 
p.44.) 

(II ~~ tho hoo~irw in Grnnd CfiUyon, Arizantl, November 19, 
l{le.o, It was stipulated thnt Moencopi (some dilitJUlCe west of 
Third ~eBn~ was nbllDdoned as 11 permanent dwelling place by 
the Hopi prior to 1800 A.D. but was roo;tablished by them ns u 
pElnnWlen~ place ?fhabitation sometime after 1848. (Tr. 1562.) 

TIle. evidenes llld~cateB thllt Hopi lived ut Moencopi for 1\ 

l~g ttme but sometime between 1880 end 1846 they abandoned 
t Il.t, ll:rea. because of Paiute R.tl8.cks on the viUage. In the 
~870 S, •however, Moencopi was rebuilt by the Hopi ucdee the 
proteetl~n of the Mo~ons who lind settled not fur Rway at 
Tu~ ~lty. M~noopi bas been oontinuoU91.}' occupied by the 
Hopi SInce thnt Lime, (Colton,Hopi Ex. 15.)
 
~U~ough Dr. Eggnn agrees with the above factnnl situation
 

he pom~ out. thnt although the Hopi nbendoned Moenccpl ~ 
a p~nce III which to live in till) 1830~(l or 1810's they eont.inund 

~~ to~:t ~~ea (REround the village nod nev~r did ubendon 
- ggan, Tr.7418.) 

r ..... ~~Il.tll B~leWs map of Ari&ona, showing th~ distribu­
IOU, (I n ens In thet part of the Southwest. in 1848 clearl 

depicts vast areas of unoccupied lands between neidhborjll~ 

19 

"Jndian title," therefore, has not been proved to that 
tevritcry, 

Between 1868 and 1882 Navajos bad moved into 
the Hopi Executive Order Reservation bnt not into 
the area where the Hopi v-illages were located and the 
country nearby that was fanned 1»)' the Hopis and 
where they customarily grazed their frocks. _Thus.., ~, 

the area exclusively used and occupied by the Hopis 
in 1848 and in 1882 when the Hopi Executive Order. 
Reservation was· established was mueh the same, 
'Phose boundaries are the same as the boundaries 
approved on April 24, 1943 for Land Management 
District 6 and lire described as follows: 

Startiug at the section comer between Sec­
tfous 3 and 4, 'I'ownship 28 North and Rauge 14 
East, This corner is located 24.75 chains due 
South and then 54.35 chains due West from 
Windmill M-l74. 'The corner is steel and is 

Indian bribes. 111US, a large unoccupied urea. is shown south 
of the Hopi nud nnother unoccapied Qrea between them and 
the Hevasupni to the west And SO Dr. B8irtlett sa.ys (Def. 
Es. G-136), .' 
·nIII 1848, the Indiall;:; of Ari:Wllll hcd ~n only vel)' slightly 

uJl'eeterl by Spanish colonization when competed 'With their 
neighbors of New Mexico, Sonora, and Cnlltomln. ­

"In prepnrlug the mnp of distribution of the Indians, an 
(>11011. hns been made to place ench tribe in its correct location, 
bused upon the most reliable dntn uvmlable (see Bibliegecphy}, 
but. it is endrely possible thnt everyone will not agree with 
the author upon some ccntroversiel points. In order to mnl.-e 
the map clear nnd undersrundable, no overfapplag boundaries 
between tribes line been shown, though there was some, ~­
pecinlly between the Apache and southeastern Yavapai, nnd 
between Hopi und Xn"njo. 

"Tile vnllcy of the Little Colorado lind not been occupied 
since BOO, though it cuce supported 11 good populntion j ....... 
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located on the West Bank of the Dinchbito 
Wash. It is located a few chains West of the 
wash. The boundary runs South of this corner 
to the center of the wash whieh distance if; 

about 2 chains. From the above mentioned 
comer the baundary runs North 25"10' West 
to Ho",,:ell Mesa escarpment in Section 20, 
Township 29 North, Range 14 East. It then 
goes in a northerly direction along said escarp­
ment until the 'Iuba City-Hotevilla road is 
intersected in tbe South half of Section 28 
Township 30 North, Range 14 East. 'l'h: 
boundary then follows the road until it reaches 
tbe center of the Dinehbito Wash about on the 
section corner common to sections ·22, 23, 26 
and 27, Township 30 North, Range 15 East. 
The boundary then follows the center of the 
Dinebbito Wash in a northeasterly direction 
until it intersects a. line going North 45" West 
from the quarter corner between Sections 17 
an~ 20,.To~p 30 North and Range 16 East. 

,This line 18 approximately 43 chains long. 
The houndary then follows said line South­
east to the quarter..corner between Sections 17 
and 20, Township 30 !'iorth, Range 16 East. 
The boundary then follows the section line due 
East from the said quarter corner for 4.5 miles 
to the section eomei- common to Sections 13 
and .24, Township 30 North, Range 16 E, and 
Sections 18 and 19, Township 30 North Range 
17" East,· then tu~s an angle and goP~ North 
42. EMt .for a distance of approximately 2.2 
miles until ~e escarpment on the East side 
of t?e valley IS encountered in the NWl/4 of 
Section 8, Township 30 North, Range 17 East. 
The boundary then follows this escarpment in 

21 

a aouthei'Iy direction until the most southerly 
point in the escarpment is reached in the E/2 
of Section 16, Township 30 North, Range 17 
East. The boundary then goes .4 miles South 
23° East at whieh point it reaches tile Oraibi 
Wasb in the NWl/4, Section 22, Township 30 
North, Range 17 East. Tbe boundary then 
follow. the West bank of the Oraibi Wasb in 
a northeasterly direction until a point 200 
yards above the Hardtacks Diversion Dam is 
reached. The boundary then turns an angle 
and follows a line south 57°30' East for a dis­
tance of approximately fivemiles until it 
reaches the buck pasture fenee in the SWI/4, 
Section 15, Township 30 North, Range 18 East. 

The boundary then follows the buck pasture 
fense Southwesterly for appr-oximately _4 miLes 
in the NW14, Secti6n 22, Township 30 North, 
Range 18 East. Thence Southeasterly along 
the buck pasture fence fOO" approximately .4 
mile .in the NW"!4, Section 22, Township 30 
North, Range 18 East. Thence Northeasterly 
along the huck pasture fence for approximately 
3 miles to a point in the NWl4, Section 18, 
Township 30 North, Bange 19 East. Then 
Southeasterly. along the buck pasture fence for 
approximately 1 mile to the SE¥., Section 18, 
Township 30 North, Range 19 East. Thence 
Northeasterly along the buck pasture fence 
approximately .2 mile to the point on the sec­
tion line between the SW quarters of Sections 
17 and 18, Township 30 North, Range 19 East. 
Then South 76°30' East following the Existing 
Boundary fence to a point 1,879 feet due North 
of Section corner between Sections 23, 24, 25 
and 26, Township 30 North, Range 19 East, 
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This section corner is located near water well 
H 11 which is known us Cut Springs. Then 

54015South ' East following the Existing 
Boundary fence to u point in Bingham's Lake 
approximately 8 miles South of Latitude 36°00' 
and 4.25 miles West of Longitude 1l0000'. 

From this point in Bingham's Lake the 
boundary then runs South 38"'00' West Ionow­
ing the Existing Boundary fence until it inter-. 
sects the Jeddito Wash. The Intersection takes 
place at the same point as Longitude 110°15' 
intersects the wush. The boundary then fol­
lows,the center of the wash to the point where 
the Towru.~ip line between TOW113hips 24 and 
25 North intersects the wash. The boundary 
the~ follows the Township line due West fol­
lo~mg the .Existing Boundary fence :01' 2.3 
miles at which point it goes North 45"'57' West 
following the Existing Boundary fence for ap­
p~ox:un~tely 25.6 miles until it intersects the 
D~eh~lto Wash at the same point as the Town­
ship line between Townships 27 aud 28 l\"orth. 
The houncJ:1rr then follows the center of the 
Wash 8 milea up to the point where it inter­
sects the line running due South of the corner 
between Sections 3 and 4 Township 28 North 
Range 14 East., [See outline map following 
page 8 of slip opinion in Healing v, Jones, Hopi 
Ex. 78 and 210 F. Supp.I33.] 

:OEFE!lDA..N'r'S REQl1ES'I'ED 1'INDINGS
 
THE NAVAJO CLA.IM: TO 'I'JDi: NAV~O::~I ~~~Q TO
 

FINDING 23 . 

~rhe Navajo Tribe, petitioner in Docket 229' d
h be f ti .- ,lsan 

as en. rom ~e unmemorial an identifiable group 
of American Indians residing within the territo~'ial 

23 

limits of the United States, is recognized by the Secre­
tary of the Interior, and is authorized to maintain this 
action under the provisions of section 2 of the Indian 
Claims Commission Act of August 13, 19% (60 Stat. 

1049). 
Fnmum 24 

The Navajo Tribe timely filed its claim for re­
covery of additional compensation for u large tract 
of land which it claims to have ceded to the United 

States under the Treaty of J""" 1, 1868. (15 ~tat. 
667, 2 Kapp, 1015.) 'I'hese lands are outline-I 1l1,0n 
Navajo Exhibit 5]0 anti are located in northwr-ocrn 
New M;:;xicv, northeastern Arizona, southeastern Utah, 
and southwestern Colorado hut are not specifically 
described in the treaty referred to. Petitioner claims 
that the eonstdemtion received from defendant "was 
grossly out of proportion to and unconscionably Jess 
than the value of the land ceded by the Tribe." 
(Amended petition, paragraph 14.) Petitioner bases 
its claim to the lands in question on aboriginal owner­
ship or "original Indian title." Thus, .petitioner 
claims that the Navajo Tribe of Indians exclusively 
used and occupied the lands claimed in regular 
Indian fashion from time Immemor-ial until ceded to 
tile United States in 1868. All of the lends claimed 
by the Hopi Tribe ill Docket 196, except an area 
outlined in greeu upon Navajo Exhibit 511-A 81 

within the 1882 Hopi Executive Order. Reservation 
(1 Kapp. 805), are also claimed hy the Navajo Tribe 
in Docket 229 under a claim of aboriginal ownership. 

111 Con-ell, Tr. 2185 und 5621. This uren comprises upprori. 
mutely 480,000 ucrcs of lund. (Tr.5621.) 

--,. , • 
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FINDINa 25 

The Navajos are a branch of Athapaskan people 
who migrated into the Southwest from Canada." 
With the Apaches they make up one linguistic unit 
and form the Southern Athnpaskan group." 

The term "Apache," probably from "apachu," 
meaning' "enemy," appears to have originated with 
Zuni Pueblo and was applied by the Spanish to 
Apaches and Navajos alike. The first known specific 
reference to the "Apaches de Nabaju" was by the 
Spaniard Geronimo Zarate-Salmeron, who placed 
them north. of Santa Fe on the Rio Grande but 
gave no more specific location." 

FINDINa 26 

There are, no accurate figures all the Navajo popu­
lation in 1848, When the United States acquired 
sovereignty over this territory. Dr. Fmnk D. Reeve, 
one of defendant's expert witnesses, so testified but 
also stu cd that his best judgment on then- popula­
tion at that time was that they numbered from &,000 
to 8,500.~' Mr. Albert H. Schrop.dm·, another witness 
for the defendant, estimated their number at about 
8,000 but stated quite frankly that this figure "is only 
a guess," au Dr. Clyde Kluckhohn, one of petitionei-x 
expert witnesses, estimated their population at 12,000 

~~ Ellis, Nnv. Tr. non. 
::oJ"A Surn'y of Nllntjo AI'chneolo,t!y," hy Cnrrol l L. Riley, 

Det. E!\:. ],':-87, p. 01;, 1I1H] Def. ElC. E-:H(ll), pp. 1 nnd ~ in 
]){}('Ju·t :1:10, 

H Def. Ex.E-GI (II), p.!fl ill Docket ~::W.
 
.. TI', 7!:'5il-7D57.
 
-'I" Tr. BGOG-BfiO'..... 

25 

in 1848, but once again, this figure is only an 
estimate." 

Other estimates to he found in various official re­
ports are: 7,000 reported November 10, 1846 by 
Charles Bent, newly appointed Governor of New 
Mexico j M 12,000 reported the same ycar by Col. A. W, 
Doniphan j ~~ 7,000 reported in 1852 by Michael Stec_~..J 

Indian Agent in New Mexico ; r.., 8,000 to 10,000 est~­
mated by Lt. .T. H. Simpson in 1852; 61 1?,000 esti­
mated by Agent Dodge in 1853; III 8,000 estimated by 
David Meriwether, Governor and Superintendent of 
Indian Affairs in New Mexico in 1854j U 9,000 to 
12000 estimated by .T, L. Collins, Superintendent of 
Iddian Affairs in X ew Mexico in 1857 i " and 12,000 
to 15,000 estimated by Major Kendrick in 1863.U 

FINDI"a 27 

.Just when the Navajos entered New Mexico is un~ 

certain some fixing this time at about 1500 A.D. and 
others' around 1300 A,D.~a The earliest phase of 

sr Tr. 782 and 1232. 
~8 Dej. Ex. G-29, p- 8. 
.;~ Def. Ex. 6-25, p- :116. 
tog Def. Ex. G-188. 
~I Def. Ex: 6-30, 
~~ XIH', Ex, 104, 
'.JDef. Ex. 6-12 nud Xnv. Ex. 517, 
rot Def, Ex. 6-1-:1:. 
a.-. ~rn\·. Ex. 308, ., 
c.<l mus, Nay. Tr, IJ014. Dr. Dittert, \Vh? llll~ d,Olll) m~lch 

urcbueologtcul work in the Xnvujn Reservoir District, wntes 
(Hef. Ex, 8-6:1-:1:, p, 2+1 in Do;ket .229):. . T • 

"The beginning of the ~ nvnjo oeC?putlOn of the Nueajc 
Reservoir Dlsu-ict cnn not be duted WIth uccnmcy at pl-:sent. 
Probnblv the Reservoir area was settled in the late 1..,00 s bJ 
XnYujo,; who lind there unt il npproxlmntely A.D. 17'in. At 
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thnt time, the urea ne ubnndouod. The zenernl migration of the 
Nuvnjo hus been to the south lind west:' 

Contiuuing Dittert snys (p. 245) : 
"Pertinent historical events with respect to the ~~ll\'ajo Reser­

voir District have beeu smnmnrizerl by Bartlett (1!l~2), mill 
Amsden (1032), and include the following fn<.'ts: (1) Tho XllY­
njo had come into the Southwest ns enrjy as A.D. 1022,llrohnbly 
living 011 the upper Sun Junn and Chnmn Rivers. (2) The 
period A.D. 1622 to 1680 was one of iultlu! contacts between the 
Pueblo Indians and the Navajo with the major influences com­
ing niter this period as a result of the Pueblo Revolt. (3) By 
A.D. 1700 or slightly earlier the l·ru...njo started to move to tim 
south and west, of the Nnvlljo Reservoir. (4) By A,D. 1800 the 
center of the Na\'ajo occupation was in the area of tho present 
day Navajo Reservation." 

a:ElJis report, Def. Ex. E-51(h), p. 26j ill Docket 22D; Def. 
Ex, E-B7, pp. 47-48 nud 58 in Docket 22!l. As Schroeder points 
out, by 1748 the Gobemndcr nnd Canyon Largo nrcns were com­
pletely nbnndoned by tho NnYlljos due to Uto pressure fl'OIH tho 
north. Although n few Nnvnjo sites are shown by later tree 
ring dates in this nren, these belong to the period of nltcnnuc 
pence. nnd wnr with the lTtcs-numely from the 1.70'5 to 
nromuI1800, (See l·rnvnjo Ill'rIlIleologiral sites fOJ' this nren re­
ported 011 Def. E~. S-506 F nnrl XI\\', Exs. 520-F lind 5~0-G 
in Docket 220.) 
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saute time. Her« the Ncvujus received a heavy Pueblo 
ineremeut of population just bnfore 1700 A.D. It 
would appeal" that the upper San Juan was indeed the 
Navajo homeland well into the eighteenth century al­
though a few Navajos may have filtered south and 
southwest to "ride Belt ~rcsa, to Ohaern Mesa, to the 
vicinity of J~t. 'I'aylor, and to the Chnska :Mountain~.c.J 

Ute raids and hostilities, as much as any other SIn­

gle factor, were probably responsible for causing the 
Navujos to move from the upper San Juan. Thus, by 
1775 no Navajos lived east of Blanco on the San Juan 
and most of the Navajo Reservoir area was 
ubandoned." 

From this originally occupied eastern wooded area, 
the Navajos slowly moved westward and southwest­
ward into morc open areas, a move resulting from in­
creasing Ute and Comanche pressure. The movement 
appears to have been under way by the early 1700's. 
Chacra Mesa now became a Navajo center. Some 

u9Def, Ex. E-51(ll), r- OJ ill Docket 220; Def. Ex. ~51(b), 

p. 2(;7 in DO<.'ktlt. ~::W. ,Accor~in? t? D~. Curr~l1 .L. ~l1e.y of 
the University of Southern Illinois, 1Il Ius publication A Sur­
vey of Xnvujc Archeology' (Dof, ~x. ,E.....S7 in Docket 22!l) .th~ 

em-licst known sites regnrdod as N:1\·:t)O ure from Ute <;an~olls 

of GObCl"lllldol', Largo, lind B1nnco that drnin westward into the. 
Hnn .Juuu River. This country is referred to by modern 
Nn.vnjos ns dinctuh (land of tho People] lind was largely nbun­
donod ,)1' deserted by lS(J().\,D, 

Hi.. Head :\ll'sa Oil the cnstcm "lopes of :\H. Tnylor- W,IS uu 
cm-lv siw of Nnvujo eccupution us \\"1\5 Chaco Cuuyon.X'hnctu 
:Me:;~I, und Cunvcn til' Cbclly. In Ih,e cOlmli'>'. west, of xn. 
Taylor, in the vicinity of Hnmuh, Xuvnjc occupation dates from 
po;t-F011 Sumner dnys. ~ . 

GuDef. Ex. E-51(h). p. 260 in DOl'k,'t 2~!Ij Dei. Ex:. E-S. 111 

DOl'!;:ct :!:W. 
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Navajos moved on westward to Canyon de Chelly, a 
region apparently beyond Ute range at that time." A 
scattering of Navajos moved as fur west as the Nav­
ajo-Hopi contact area east of the Hopi mesas. 

FINDING 28 

~, 

Before the advent of European settlers, the Xavil­
jos lived by gathering nuts, wild seeds, berries and 
edible fruits, by farming small tracts of land, by 

hunting and by raiding their Pu~hlo neighbors." 
Sometime in the sixteenth 01' seventeenth century 

the introduction of the horse and sheep hy the Span­
ish into Navajo culture a set in motion the trend of 
events that revolutionized Navajo life. The horse 
not only provided mobility, but greatly expanded 
opportunities for hunting, raiding, and food gather­
ing. Tbe sheep provided a staple food supply and, 
although agriculture remained an important source 
of food, the Navajos rapidly underwent a ehange to 
become basically a pastoral society," 

The tribe grew warlike and with pupulation and 
stock increases it beeama vital to expand. Warlike 
tribes to the east barred the way in that direction; 
Apaches in the south and Utes to the north prevented 
expansion into those areas. The bulk of the Nava­
jos, therefore, moved westward and soon concentrated 

'"Del. Ex. E-01(bJ, p. 268. . 
11 The Navajo Yttu'book! Def Ex. G-2OG, p. 257. 
TI Dr. Dorothy Keur places this time as somewhere between 

1680and 1700A.D. (Del. Ex. ~6.) 

11 Det. Ex. 8-G46 and Det. Ex. G-205, pp. 4-5. 

.......
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in Canyon de Chelly and the 'Iunicba-Lukechukai­
Carrizo Mountains. T4 

FINDlNa 29 

Although not historically nomadic in the sense of 
aimless continued wandering, the Navajo people have 
long been a mobile group, shifti'l~ residence from 
season to season in accordance with the climatic flue­
tuationa which control food supply and forage. Thus, 
many people living near the mountains- maintained 
a summer place at the higher elevations and a win­
ter place at lower elevations or on the plains. Fam­
ily movements were generally confined to well ~efined 

areas of seasonal residence however, and dur-ing the 
planting and growing season all or a part of the fam­
ily usually remained in the locality where they made 
their fields.a 

The acquisition of livestock not only ehanged the 
way of life of the Navajo Tribe from a somewhat 
precarious hunting-agricultural eeonomy, in which 
there was little opportunity or ineentive to aCCWDn­
late wealth, to a pastoral economy in which an ade­
quate food supply was virtually assured, hnt also the 
advent of livestock introduced the opportunity to ac­
cumulate property. As a result many early Navajos 
became wealthy stock owners, and were commonly 

HilA Short History of the NllvajO People," by Richard Van 
Vu.lkenhurgh, Def Ex. G-205, p. 5. ~ see map of the 
Navu.jo country in 1776 following page 5 in Def. Ex. G-205. 
This iB the general area. shown on modem maps as the Chuska 
Mountains region. 

U Dcf. Ex. G-206, p. 258 i Ellis, r-, 0084. 
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cu'rcd the "Rlcoe" (the i-Ieh) hy the Spanish 
colonists," 

It was the mobility of the Navajos that In-ought 
them into conflict with the Spanish und Mexican set­
tlers, and later with the United States Government. 
Never co\V~-dwellers like the Pueblo Indinus, the 
advent of livestock had encouraged ever "....ider dis­
persion of Navajo families to assure sufficient 1'fJl'U'''C 

for their increasing herds. 'I'hey raided the settlo­
~ents ~d vanished in the face of punitive expedi­
t~ons vamly. sent nfte.r them. As the colonial popula­
tion grew In the RlO Grande Valley, ~:,~ Navajos 
moved westward into the wild hroken eoum.y where 
th.ey could find necessary range and elude their ene­
rmes. The Spanish-Mexican period was one of almost 
constant unrest and warfare." 

FINDINO 30 

At rthe ~ime of the Spanish conquest of New Mexico 
the NavaJOS were the first of the wild tribes to enlist' 
trouble." 'I'hcv rCI t dl 'aid . '~ rea c y lUI cd tho Spanish settle­
ments and the Pueblo Lndiun-villagns. Nevertheless, 
they were not the only wrongtloors during the Spun­

la Del. Ex. G-20G p. 258' Def E G t·)£,
In IB4G, li.:.,\onL11,or' Bcnr 1" , • x, y- -:." p. !I-t . 

heud fl· .. -eportcd thut the :'\llrlljos had :}oooo 
, 0 iorued cutt.le, ;lOO,OlJU sheep und 10 000 J 1 f I ' 

mules, und asses. (1(luckhohu 'fl: g-l' N 1~:I( 0 IOI"f;{'",
Ex. G-:W, p. G). ' . .,';" !I'- ''J~; ·10; Dof 

III 1855, GO\"l~l'I1Ol' :\I{'riwethel' estimut«! tl·
?I~vlle:l 200,000 sheep and IIlOJ'{l than lOO()(J 11O(.~'~1..! I,,~ :--;il\;.jo.'l 

r. Hd-S72; XII'-. Ex. l:iO), , .. , tKllwkhnhll, 

11 Dcf. Ex. G-20G p.258.
 
tI "'1'1 ", ] • ­In ..xnvuuo Dnl'lIIg' the 8p'\Ili:1h H," . • 

by Donuld Eo WUl'c{'s!{'(' X' .. I';.'., 'pille III :'\I'W :\[c~i{'o!'~ 
, .11\, vx. ;JlII, p. lOa. 
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ish regime, for Spanish officials frequently forced 
Pueblo Iudians t.Q assist them in slave raids against 
the Navajos. Slave rniding, in fact, was apparently 
one of the principal reasons for eontinued Navajo 
hostility and the participation of Pueblo Indians in 
these campaigns greatly increased the animosity of 
the Navajos townrd both the Spanish and the 

Puehlos." 
During the 18th centnry, the region of Cehollela 

Mountain, topped by Mt. Taylor, became an area of 
confliet between the Navajos and the Spanish," In 
1730, Benito Crespo, Bishop of Durango, visited New 
:Mexico hoping to assert control o~er religious affairs 
by the secular 'elnu'eh rather than by the Franciscan 
missionaries, The time and circumstances, however, 
were not propitious for aueh change," 

J oUl'tleying th rough the territory the Bishop saw 
possihilities for further work among the -pagans or 
unchristienized Indians-inclnding the Navajos. The 
Pueblos had accepted Christianity and the Bishop he­
lieved that missionary work among the Navajos at 
Ccbolleta and their kinsmen to the north would be 
well worthwhile. For a time progress apparently wU8 
made, A nnmber of Navajos were baptized. lIis­
siena were est.ahlished at Ceholleta and Encinal in 
1749 end many Navajos were persuaded to move to 
these locations. But a wide guJJ' lay between Chris­
tian concepts and the ingrained beliefs of the Navajo 
people with the result that the Spanish padres never 

Jll ltkm, p. 106,
 
ac Reeve, ])e.f, Ex. 0-132, p. 9.
 
~I ld.nn, p. 10.
 

.~. 
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did succeed in truly converting tbe Navajos to the 
Christian faith," 

The rejection of the missionaries did not mean the 
end of Navajo-Spanish relations. Instead the basic 
relation between them shifted from a religious to a 
territorial problem. Spanisb settlers slowly pene­
trated the Puerco Valley and the Ceholleta area in 
the mid-eighteenth century where numerous land 
grunts were made by the Spanish Crown." 

FINDlNO 31 

Early historical documentation of the Navajos is 
notably scant, indicating neither intimate nor long 
continued contact with the Spanish. After the acqui­
sition of horses from the Spanish, the Navajos ap­
pnrently spread southward, making raids on both 
Pueblo Indi-es and the Spanish." From 1720 to 

n Reeve, Tr. 7iB3, Def. Exs. G-132, pp. 10--11 and ('7-137; 
WorcC!'ll~r. Nev. Ex. 501, pp. 110--111. 

U Idem, p, 20. For more details on these grunts see pntents 
iMued therefor by the United States end identified us Del. Ex. 
G...211 through G-224 end 0-233 through 6-235. 

As Dr. Reeve points out (Def. Ex. G-132, Pr>. 2D-30), the: 
l~pu!ation of New Mexico lneraased slowly at this time, but 

,Bt~l1 .It was gorent enough eo thut sufficient pressure developed 
wltlun. the nurrow confines of the Rio Grande Yulley 10 make 
espensrcn necessary. Thus, the first movement into the valley 
of tIle Puerco cceurred in the 1750's. The fire sons of Jose 
Montano, unable to mnke a lh-ing from their few acres in the 
Albuquerque oillirict, petitioned the Govel'oor for IL ~nLnt of 
land which WlIS mnde to them on Nov. 2/i, 1'r!i:l. TIle Alolltllno 
boys, however, were not alone in this first venture westward 
from the Rio Grande. A total of twelve families or about 80 
persons, were involved. The new settlement ~'as officially 
named Nuestra Senora de Ill. Luz San Fernando y San Blea. 

'tKeur, Def. Ex. 5--646, p. 5. ' 

,'i-..-.. ­

33 

about· 1770, however, ,an era of peace pl"ev~iled be­
tween tbe Spanish and the Navajos." By 1720 raids 
and reprisals had ceased and the Navajos we~ no 
longer numbered among the enemies of the province, 
This favorable situation was not caused by Spanish 
success in winning the friendship of the Navajos but 
rather because of Ute and Comanche hostility toward 
the Navajos and raids deep into their territory." 

Shortly after 1714-st1:ongriiidS by the Utes, which 
continued until about the 1740':;, acted <1S a deterrent 
to Navajos raiding the Pueblo and Spauish settle­
monts and W('I"I' l,lI'gl,ly n-spouslhle for ennaing the 
Navajos to move farther south away from the Utes." 
And so, because of Ute pressure, the Navajoe were 
forced to use fortified crags for protection" and by 
the 1740's began to vaeate the Gobernador-La Jara 
area nnd move south toward Big Bead Mesa and into 
the vicinity of Cebolleta east of Mt. Tsylor," 

n Reeve, 'I'r. 7781. 
It 'Yorccster, Nov. Ex. 501, p. 109. 
..\Cf'..oi-ding to Reeve, at this time the Navajos lived as fur 

south as Oebolleta Canyon, which drains the southeastern slopes 
of Ceboll,ta Mountain. (Tr. 7782.) 

u Schroeder, 1'1:. 8481. 
n Schroeder, Tr. 84811lnd Def. Ex. 8-li02(b). 
U Del. Ex. 8-!)o3, 8-5{);1(e) nnd 8-621. 
According to Futher .Iuan Miguel, ill 1748 the Navajos were 

brought to Cebolleta lito tJ16 scutl- of the said province of 
Nnvujo." (Dcf Ex. 0-132, pp. 1J.-20. Schroeder, Tr. 8496­
84n.) In other weeds, the NIl-"'ajos were brought to Cebollela 
und out of their homeland hrther to the north, out of Gober­
nadcr-La Jura area. (Schroeder, Tr. 8496.) 
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FINDING 32 

Except for nn era of peace hetween 1720 and 1770, 
Navajo-Spanish relations were generally of n hOBti1~ 
nature through the many years of Spanish sovereignty 
oyer tbis Pal't of the country, which was then a part 
of the Province of New Mexico." Nnvajo raids upon 
the Pueblo Indians and Spanish settlements in the 
~io Grande Valley, and in the country to the west, 
were LL common occurrence throughout thnt period 
which ended with the independence of Mexico in 
1.821.11 :rhus, raiding by Nnvajos wag u common prac­
tiee during the Spanish and Mexican periods U~ and 
frequently "resulted in retaliation by the Spanish WIlD 

set out in hot pursuit of the raiders, chnsing them to 
their . lands west and northwest of the Pueblo and 
white settlements,". 

Intermittent confliets hetween the Navajos and 
Spanish eontinusd into the eru-ly years of the nine­
rocnth century. Thus, in 1800 the Governor of Kew 
Mexico planted a colony of white settlers in Cebolleta 
Canyon. The Navajos protested that this was their 
land but the Governor insisted thnt tho settlement 
ShoUld remain and staged a militnry campaign against 
th. cm.1N 

h ~The Nt.nlho during tire Spanish Reglme in New Mexico II 
y nald E. Worcester, (N'I\\", Ex. 501.) , 
'n Schroeder, Nav. Tr. B501-8522 and Def Exe Ill' D k t

229' S-lSOa d ~ • ,1'., oc 13C< 
.S-': a~ ~03(C), 8-505 and S-li01i(e), 8---i'i07 end 

507(g) , S-;)OB and ~08(h), 8-513 and S-513(m) d 
5-514 and 8-514(n); . , an 

:: Reeve, DeL Ex, R-lOO,p, 17 in Docket229. 
Dol. Ex, G-23G and 8-.107, s-507(g) 8-662 and ~ .'6 ' 

Docket 229. 'oJ-Vl' m 
It Reeve, Nn\". TI". 'TTUf>-77f)/I. 

/ 
I 

lSetween 1805 and 1818 relations remained more or 
less friendly between the Navajos and the settlers. 
In 1818, however, hostilities again hroke out n and not 
long afterwards Mexico declared its independence and 
inherited the Navajo problem. 

The Navajos, who bad been held in check by the 
Spanish Government hy bribes and occasional puni­
tive expeditions, could not be controlled by the weak 
Mexican Government in Santa Fe. Thus, Mexican 
officials considered themselves at war with the NavAjos 
almost throughout the entire Mexican period of 1821­
1846,~ 

When General Stephen watts Kearny took over 
New Mexico for the United States he found a WAr 
existing, a war which had existed for many years be­
tween the Navajo Indians and Mexiean settlers," As 
he entered Santa Fe on August 18, 1846, Kearny aa­
sured the Now Mexienns that the American military 
would give protection against any marauding Indian 
tribes. He soon had opportunity to keep his promise, 
for the Navajos hroke out into a series of depreda­
tiona against their common enemies, the Mexican set­
tlers and Pueblo Indians," 

Raids by the Navajos, as well as by other Indians, 
esproiaHy .Utes and Apaches, eontinned on Spanish 

os Reeve, NBv.Tr. 7804. 
.... ~[ill!!e, Ka.v. Tr. 69mt 1tIill~ lists between 50 and 60 

raids offidnn,.· reported during th{s period but mys that meuy 
more nchmlly occurred. (Tr. {lOO9--6970: Aromn-Lagunn Ex. 
630.) 

.r Dof. Ex. G-31, p. 6-10 ill Docket 220 nnd lS'1l\·. E:... 114, 
p.•. 

n Villi V&lkenburg, Del. Ex. G-205, p. 10 ill Docket 229. 
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and Pueblo Indian settlements, Navajo depredations 
continued to increase despite the American military 
expeditions against them. Thus, in 1846 Lt. Ahert 
reported that although the valley of the Chama 
River". was a favorite settlement of the Sp-miah 
and Mexican settlers, because of Ute and Navajo 
depredations, all attempts at settlement above Abiquiu 
had failed.1OO Furthermera, in the vicinity of Santo 
Domingo (between Santa Fe and Alhuquerqne), said 
Abert, little use was made of the land because, of 
fear of the Navajos "who descend from the> moun­
tains, and sweep away the 'cabaladaa' 1

01 of the PIlC'b­
los and Mexicans, who look on unresistingly." 10: "Not 
a dar passes without hearing of some fresh outrage; 
and the utmost vigilance of the military forre ill this 
country is not sufficient to preveut murders and depre­
dations," was the report of James S. Calhoun, Indian 
Agent, to the Commissioner of Indian Affairs, on 
October 1, 1849.m And so Navajo raids continued 
through the early yenrs of American sovereignty over 
the Southwest.':" 

n The Chama is n tributary of the Rio Gmude in northern 
New }Iexico. 

1011Def. Ex. 5-630 in Docket 229. 
101 According to McDonald's Spnnish~Ellglish dictionary Ilea. 

bellede" menus "stud of horses or mares." Therefore us 
Abert uses the tenn "eebnlndee," he was referring to her~ of 
horses stolen by the Navajos. 

m Def. Ex. 5-630 in Docket 220.
 
10' Def. Ex. R-l'7, p- 008 in Docket 220 .
 

• 104 An eseminerion of the report submitted by th" Couunis­
810?er of Indian Affairs on ;1.!urch 2, 1867 shows thlLt of the 
c~1Dls. filed by the settlers Navajos were accuseu of deprede­
tiona m 114 ?a.sc;" (De!. Ex. 0-185 in Docket 229.) Stolen 
by tho NavaJOS In tlw course of these raids were more than 
80,000 sheep, plus many gonta, OXl"Il, cnulc und horses. 
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In IP.i.~ Navajos attacked the Pueblo of Santo Do­
mingo; in 1849 they raided the Pueblo of Z~, and 
the same year killed some Mexicans at a village 15 
miles northwest of Laguna?" In .fact, Navajo raids 
upon Zuni were made so often that the chicfs of the 
Pueblo finally sought and obtained permission from 
the commanding officer of the military to make war 
on the Navajos.1DO 

An pointed out by the Navajos in their proposed. 
finding 9 the Navajo Tribe concluded a number ~f 
treaties ~ith representatives of the United States, 
most of which were never ratified by the Senate. 
The first of these was the Doniphan Treaty of 1846. 

Oaptain Reid of the United States Army had heen 
dispatched with 30 men on a venturesome trip to meet 
with the Navajos. Guided by the friendly Sandoval, 
chief of a small ban-d of Navajos living near Cebolleta, 
and after several days travel, the Reid party met 
a1J6~t\hirty ~Nava.io warriors and eight or ten squaws. 
~ushi,;lg onward they finally. met another party under 
Chief Narhonna. A conference was held and a prom­
ise obtained from the Indians to meet in Santa Fe to 
make a treaty of peace with all their enemies.:" 

The Navajos failed to appear in Santa Fe as they 
had promised and continued with their depredations 
along the Rio Grande. As a resnlt, on October 2, 
1846 General Kearney ordered Colonel Doniphan to 
march against the Navajos with instructions to require 

10' Sea Def. Exs. R-W, G-29 nnd Nev. Ex. 51 in Docket 229 
lOC Dcf. Ex. G-2!J lind Nnv. Exe. 55 and ti7 in Docket 220­
l~l "Tho Government lind tho Nn\'l1ho, 1840--1858," by Fronk 

D. neon'. (Dllf.l~x. G-l~6, p. 84 in Docket 22D.) 

..•..'. 
. '" 

;; ..•

t 
t , 
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the restoration of prisoners and stolen property and 
that Navajo hostages be given to assure future good 
conduct by the tribe.'~ 

Doniphan acted promptly. At a council held at 
Bear Spring, he informed the Navajos that the United 
States claimed the country by right of conquest and 
that both the New Mexicansand the Navajos are Hour 

children;" that they must decide whether to live at 
war or peace, and if a treaty of peace was made, they 
must observe it 'since the United States would make 
no second treaty/oil"· 

In reply to these strong words, j j One of their chiefs, 
Snrcilln Largo, a young man very bold and intellec­
tual, spoke for them: 'He was gratified to Jearn tbe 
views of the Americans. He admired their spirit and 
enterprise, but detested.the Mexicans.' Since the "110 

Americana were at war with Mexico, he could not un­
derstand the objection of the Americans to the Nava­
jos warringupon the same people.?' 

'i'he difference in point .of view, however, did not 
prevent tbe signing of the first of a series of treaties 
between the Navajos and representatives of the United 
States. 

According to the Doniphan Treaty of November 22, 
1846, there. wus to be peace between the two peoples; 
the "American people" also included the Mexicans 

. and Pueblo Indians; there was to be freedom of 
trade and mutual restoration of prisoners; and all 

1M/clem. 
IDe Idem, p. 85. 
no/tidm. 
IU/dem. 

,. 
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property taken after August 18, 1846, was to be re­
stored by both aides. The agreement was SIgned 
by fourteen Navajos, but the ink was not dry befo,:" 
the document was meaningless 1~1 and perhaps this 
had something to do with the fact that the treaty 

was never ratified. 
During the fall of 1846 the depredations of th.e 

Navajos continued. They even stole part of Dom­
phan'8 supply of sheep near Socorro as he was 
en route to Mexico. A theft of sheep usually brought 
a party of Pueblo Indians, or Mexicans, or American 
soldiers in pursuit. Sometimes the marauders were 
caught and punished and the property recovered; 
other times the victims had to endure their 10ss.111 

In 1846 Col. Newby led a campaign against the 
Navajos hut accomplished nothing except. to neg~tinte 
another treaty of peace to whieh the Indians paid no 
attention but continued their depredation even more 
than previously.!" This treaty, too, was never 

ratified. 
On September 9, 1849, Lt. Col. .fohn M. Washing­

ton Governor of New Mexico, and Jnmes S. Cal­
houn Indian Agent at Santa Fe, New Mexico, con­
clud~d another treaty with the Navajos. Thi'i was 
negotiated in Canyon de Chelly, the very hear: of 
the Navajo country, and became the fust ratified 
treaty between the Navajos and the United States. 
Like the others, however, the treaty was not signed 
in good faith as evidenced by the fact that before 

11~ Reeve, Def. Ex. G-1211, p- 85 in Docket 229.
 
111/dem, pp. 85-86.
 
11' Dct. Ex. G-;U, p- MO and Nnv. Ex. 174 in Docket 229.
 

\ 
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Col. Washington returned to A1huquerque, the Nav­
ajos had already raided in the vicinity of Santa. Fe.u" 

Nevertheless, exactly one year after the treaty was ' 
signed by the Indians it was ratified by the Senate 
and later proclaimed hy the President,':" 

In spite of the Washington-NUI'ajo treaty eon­
cluded in 'Canyon de Chelly, the Indians continued 
with their depredations. On June 25, 1850 the mili­
tary reported thai Navajos had driven off 15,000 
sheep from tbe Puerco Valley; '" and later the same 
year a delegation of Hopi Indians came to Santa Fe 
to complain bitterly of Navajo depredation. against 
them and their flocks.JIG In October 1850 raids were 
staged l'y N....jo. on the west side of the' Rio Grande 
and on the Agna Salada where they ran off stock and 
killed two men.:" The same month several thousand 
sheep were stolen hy Navajos from settlers near 
Cehojjeta , '30 on November 16, 1850 Na\·ajos stole 
2,000 sheep at Valverde; In and on Deeemher 7, 1850 
they ran off stock from the Rineon de Coneha.:" 

N.vajo raids continued into 1851 so that finally, as 
~ bulwark to cheek the increasing Navajo depreda­
tions, Fort Defiance Was established, It hccarne the 
first military post in the present State of Arizona.'" 

m Def: Ex. G-4, pp. 89-91 and G-205, pp. 10-11 and Nav. 
E 7x. 14m Docket 220.
 

11~ Rl1tifi~.d. September 01 1860, lind procll1imad Sept, 24 18150
 
2 Kapp. 1>83 and [) Stnt. DU. ' , 

Jl1 Det. E.:t. G-248 in Docket 220 
11en... E •

.u'df. x. G-20 and Nay. Ex. 5"1 ill Docket 22n
 
III Det. Ex. 6-20 and Nay. Ex. 58 in Doekct 220·
 
Ull Def. Ex. G-20 inDocket 220. .
 
U1ldttm.
 
mld6m.
 

JUDaf. Ex. 6-205, p. 11 o.nd Na~. Ex. 174 in Doclntt 229. 
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Unrest and depredations by the Navajos continued 
more ar less through the next few years until finally 
David Meriwether, Governor of New Mexico, was ap­
pointed special commissioner to effect atrea~y with 
them. He met with them at Laguna Negra 1D duly 
1855 and by the 18th had concluded a treaty. Be­
eause of an unfavorable committee report, however, 
the treaty was never ratified by the Senate. 

Ftxotxo 33 

The Meriwether Treaty of duly 18, 1855 was the 
fil'St attempt by the United States to set up a reser­
vation for the Navajos, Under the proposed treaty 
the area to be reserved for the Indians was described 

as follows: m 

Beginning on the South bank of the San duan 
river, at the mouth of the Rio de Chelly, thence 
up the SM .Juen to the mouth of the Canada 
del Am.rillo, thence up the Amarillo to the top 
of the dividing ridge hetween the waters of the­
Colorado and Rio Grande [Continental Divide], 
then southwestwardly along said dividing ridge 
to the head of the main branch of the Zuiie 
river, thence down the north side thereof to its 
mouth or entrance into the Colorado Chiquito, 
thence north to the beginning, excluding the 
lands owned by the Pueblos of Zufie and Moqui,. 
and reserving to them all their rights and prlv­
Ilegea, and reserving to the United States a 
tract of eountry embracing fifty square miles 
Around Fort Defiance, to he laid off WIder the 

-~-Arl-i-clo 4 of Def. E:&:. 0-200 and Nay. Ex. 127. 

. , 
i
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.directive of the commanding officer of the de' 

.pariment, and in such manner as he may see 
proper: reserving to the Navajos the right to 
gather salt at the Salt Lake near Zuiie.. 

. As above indicated, lands belonging to Zuni Puehlo' 
~d!<J tbe Hopi Indians were speeifieall; not !<J be 
lDeluded within the proposelt reservation and a tract 
fifty square miles around Fort Defiance was also 
excluded.1I1 

The east~rn boundary proposed for the Navajos 
was apprOlnmately the Continental Divide and Meri­
wether was probably light in stating that this divide 
was well known to the Indians. The Amarillo was 
the ·name.for present-day Largo Canyon, a south­
~tern trihutary of the San Juan River which beads 
lD. the Continental Divide near the headwaters of the 
~JO I.'uereo.~· Westward of this livide lay the old 

aV3JO couutry-namely, the BDnthea.c;tel'n tributaries 
of the San Juan- Largo Canyon, Blanco Canyon, and 

III When dleceesln tile _ .
 
!olanuelito one of tI g N .Pro~o.sed, resr-rvutton boundaries,
 

116jos ,claim;d ) avnjo chiefs, remarked that the Neva­

~e saft unl 4 ~uc ~ luger country and that they could not
 
Ztmi and gafuer ::it ~rll all~ved ~ visit the salt lake ncar
 
were 8CCU8toIMd to iere. e pointed o~t that tJ18 NlH"ltj03
 
sacred ttlountains andgothJJ.~ :ount Polonia as one of their 
mountains H h ey were loth to gh'"e up these 

. eWB.880WllamapofN M' ..908 Parke's map and red ew exieo, Identified 
the boundaries ~posea:~ t~~t Motmt Polonia was within 
]1].) According to Park ,er err reservatIon. (Del. Ex. R­
Mountain of todev will h ia map, Mount Poloma is the Carrizo 

-- c 18 a prominent londm k ! th ~•.eaet corner of Arizona (Det ar 1Il e nersn­
R-180.) .. Ex. R-160, p. 36; Del. Ex. 

III Del. Ex. R-160, p. 36. 
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Gobemador Canyon where the Navajoa were centered 
in the Spanish period of New Mexiean hiatory.!" 
.. The western boundary fixed by the treaty was a 
north and south line some distance east of the Hopi 
mesas. It extended from the confluence of the Zuni 
RiveI' with the Little Colorado on the south to the 
Sun Juan on the uorth where the Rio de Chelly 
empties into the San Juan. 

Why a western boundary WD:S stipulated is not at 
all clear because the land beyond Canyon de Ohelly 
was little known.':" The western limit of the Navajo 
country in the early period is difficult to ascertain. 
Few Spnniurde .penetrated very far into the region, 
and those who did made varying' guesses at the width 
of the territory. u,
 

FINDING 34
 

The period 185B-lS68 was one of stress for the 
Navajos and has frequently been rafezred to as the 
II flight period." 

When the United States took over New M'eneo, 
the Spanish-apeaking inhabitants were assured that 
their difficulties with the Navajos would be speedily 

. ended. As indicated above, this wua easier said than 
done. 

Difficulties continued between the Navajos and New 
. Mexicans and Pueblo Indians throughout the late 
1850's .and into the 1860'6.110 As time passed on and 

m Idem, p. 36. 
lUi Reeve, Def. Ex. G-126, p. lOR 
Ui Apnche, Ex. T--6, p. 25. 
110 Def. EX8. R-150, pp. 38-40, &-.{JO, R-79, R--61, ~21 R­

153,and S-511 in Docket 220. 
III lAM} Lt. Freedley received compluinta from the people at 

" ·....ire:..:,'~.
," '," 

i 
I 
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matters did not improve in spite of the threats and 
expeditions of the troops against the Navajos, a series 
of operations, often referred to as the "Navajo war" 
were carried ..on by the military, which had been 
~atJy augmented in numbers by volunteer- citizens .' 
and Pueblo Tndians.v' 

In the fall of 1862, the Navajos and Apache" taking
 
advll11tng(l of the army's attention to tli.(· Civi! War Ul
 

~~ their raids upon the Rio Ginudo ~(':ttlcments.
 
Cubero that Nnvajcs were continunlfy steeling stock that was
 
grAzing on the outskirts of the tOWIl. (Det. Ex n-HO ill Docket
 .'.' 

2M.) At Cebollef.a,Preedley received complnints from the resi­

dents that there were thievin~ Nal-njos in rhea- immedinte eree
 
who had come from the Tuniehu and CllUscn. .arountnin5. (Det..
 
Ex. R--fI{) in Docket 220.) In the snme yeur- Nn.vajos stole
 
sheep. from the valle)' of the Puercc just west of Los f.,UIIILS on
 
the RIO Grande nnd were pursued to the Zuni lIIount-nins
 
(Del. E •. 8-SI1 in Docket 229.) .
 

In 1860 Agent Steck learned t.ltnt Nnl'ajos hud stolen stock
 
at Tomli. (Del, Bas, R-148 nnd 8-511 in D()('ket 229)
 
.. On October 8! 1861 Supt. ColJius reportcd dInt the NI\Vnj~
 
hP.~e never entirely ceased their depredutions nnd wnrlike in­


CUrslons upon our- people since the wnr of IfHi8." (Def_ F..x G
 
34, p. 738 In Docket 22D.) . -x­

_ On Nov~ber- 26; 1862 the Conilnissioller- of Indinn Affuirs 
~rated (~f. ~x. 6-35, p. 188 in Docket 2~9): "Equally pow­
erfut nnd: II.oat1le, end even more dreaded thnn the Apnches, , re 
the NavaJOS,. During th t f . I e pas our-years they hnve been u con­
nnua scour-ge to the people of New Maxi d h .

tecHnnumetubl d red. f . co, nn ave commu­
absolutely e ep D- Ions upon their settlements. There is 
I~r . no ~urJty, ex~pt armed force, in uny part of the 

IllS!!'"I region oed e country through which they roam- and the 
• IlLS proe even mote d.i t ' 

m Def E G 2 . sue reus than former yeats." 
- x, - 05, p, 22 In Docket 2'll)
 

mIn July 1861 the troops w
 W ­

for- Civil War dut a ere removed from Fort Defiance 
A smnll cornmund:YO nd the fort wns •h,,·lllpolllcil.v dp,scr!pd. 
FlLunt)eroy on the wne I:ft'. ut Belli' Spriu,!l' to build Fort 
0-2(15, r- 18.) presen sIte of Fort Will/-.l'lltl'. (Def. F.x. 
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The Navajos attacked from the west while the Mesca­
lero Apaches swept in from the southeast.11) 

In September 1863, General James Carleton con­
ceived the idea of moving all the Navajos to Fort 
Summer on the Pecos River in eastern New Mexico. 
He believed that there the Navajos would acquire new 
ideas, new ways of life, would settle down, and that 
gradually the old Indians would die off and a new and 
peaceful generation would dercjcp.v' Carleton ad-

l~ Def. Ex. G-2051 p. 19 in Docket 220. 
m Dei, Ex. G-262. 
Carleton believed thnt the Nuvnjoe could not be trusted but 

simply hnd to be tuken out of their country. and put on A 

distant reservntion where they would gmdually acquire a new 
'fl1)" of life nud become less of It burden to the United States. 
And so in his report to the AdjutBllt General on September 
11, l~Ra he said: 

"The purpose' •• is to Bend nn ceptueed NavlLjoes and 
Apaches to thnt point [Bosque Redondo], and there to feed. 
nnd take cere of tbcm until they hnve opened ferms end 
become able to support themselves, lIS the Pueblo Indium; of 
New Mo~ico ure doing.••• 

"At the Bosque Redondo t-here is arable land enough for 
nil the Indluna of this fnmiIy ••• nnd I would respect/nil)" 
reco~mend ••• thnt. tho only pence thut can ever be made 
with them must rest 011 the bnsis that they move to these 
Innds und like the pueblos become un ngricult.urn1 people, 
and ~nse to be ncmuds. • •• They have no government to 
meke trenties. • •• One set of fnmiJies mny make promises, 
but tho otber set will not heed them. They understand the 
direct application of fort-e as u Iaw. If its npplicetlon be 
removed, thut moment the)' become lawless. • •• The pur­
pose now is never to relax the nppllcnrlon of force with 11 

people t.hul. can no more be trusted thnn yon CIUl trust. tho 
wolves .hut rlln t.llTOUgh their mountains. To gather them 
together little by little on to a Reservation awny from the 
hnunts and hills nnd hidinl! places of theu- conutrv, nnd then 
be kind to them: there teach their children how 10 read end 
write: teach t.he~ the arts of pence: teach them the truths 

SRP001860



·' 

46 

vised and convinced his superior that it would he 
cheaper to feed the Navajos then to fig!;,t them. l'he 
result was that an area 40 miles square was set aside 
as a reservation lor them and the Mescalero Apaches 
at the Bosque Redondo with Fort Sumner in the cen­
ter of the reserve."! 

Upon orders from General Carleton, Col. llKit" 
Carson proceeded against the MescaJeros, subdued 
them, and then moved against the Navajos, 

When, the Navajos got word tbat Carleton was de­
tennincd to subdue them, a group of eighteen head­
men visited him in Santa Fe and protested that all 
Navajos Should not he punisbed but only those that 
w're guilty of murdering settlers and stealing live­
stock. Carleton told them that he had no faith in 
their promise. and that there could he no peace until 
they could reliably assure him that the peace would 
be k~pt.n, 

The Navajos met the situation exaetly as thej- had
 
in the mid.1700's when Spaniards and Utes mad..
 
!he,ir strcngtb fclt against them in the Gobernador
 

of Christianity.,·Soon they will acquire new hubite new ideas,
 
Dew modes of life; ~hlt old Indians will die off and carry with
 
them. a!l latent lODgUlg for murdering and robbing: the young­

nes r- will t;ake their places without these longings: and thus,
 
lttle by httle, they will become 8 happy nnd a contented


people, .,., ••" 
UI Def. Ex. G-20s, pp. 22-23. 

The Navajos 'Were fearful of the Carl·'ton plen and refused 
to. ~ome in. They continued to scatter and seek to avoid the 
mJlltnry forces that were in the field against them 

us Def. Ex, G-205, p. 19 in Docket 220. • 
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area.:" Some of them fled while others continued to 
raid.!" 

Smull scouting parties moved throughout the 
Navajo country, hunting and capturing Navajos, kill­
ing their stock and destroying their planted.fiel~.~ 

The Navajos continued to flee, often movmg mto 
arena not previously occupied by Navajo Indiana.':" 
So some moved to the northern end of Black Mesa in 
th; very heart of the Navajo-Hopi overlap and fro~ 
there farther nortb into tbe country near Navajo 
Mountain.u 1 

, Some moved into the rough country 
north of the San Juan, outside the Navajo-Hopi 
overlap. Here they hoped to avoid any encounter 
with the troops and here they stayed until the troops 
had left the area, after which thcy returned to Black 
Mesa. 

West of the Hopis, the Navajos moved into the 
regions of the San Francisco MountFlIDs; lQ southward 

))1 The Gobernndor urea lies in the northeastern pnrt. of the 
Nnvnjc lnnd claim end is the area. wherein they first settled 
when they arrived in New Meslco from country further north, 
(See Nn\". E:s. 510.) 

us Del. Ex. G-205, pp. 10-20 in Docket 229. 
n'See Def. Exs. G-03, G-D4 nnd G-05 in Docket 220. 
1'0 Ellis, Def. Ex. E-51 (c), p. 493 in Dock~t 229. 
As Schroeder pointed out, the nrmy eempargn of 18G8-~8G9 

drove muny Navajos from their ueuul places of nbode moo 
the country fur south of Zuni into Juuda occupied by Apaches. 
(Def. Ex. 8-51l(k) in Docket 220 and Nnv. Tr. 8547.) 

1U Def. Ex. E-51(c), p. 493. 
,.... In his report to the Assiatnnt Adjutant General on Decem­

her 24, 1860, Mnjor E. R. S. Canby stated. thnt lithe greut ~ 

f the wealthy Navajos with th.eir flocks and herds ere now m
~he vicinity of the Snn Francisco Mountnins." (Nnv. Ex. 2?6.) 
And in n Inter report dated Junuury 0, 1861, Cnnby advised 

T41-fo2l!---4-i.----4 

~; 
., 
!. 
r 
I 
! 
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hige in the Esendillu Mountains and in 
y south of Zuni.'" 'J.lheir trials were 
their travels lengthy. 'l'he only direo, 
they did not flee was eastwarrl for in 
was the site of their enemies. Ita' Th'. us,
avaJ?s were fleeing from one area to 
continual state of fear with "Kit." 
pursuit destroying eVCl,ything' hi · . m s 
a:llJos were a displaced und miserable 
·t~ne passed, more and more of them 
rvmg up was pl'cfemble to u life of 
and misery. Ut 

~:~~n so llllrussed by the miIitllr,r pur-minI; 
In constunt dread of SUl'p,.isf,J Ilud attack­

t. const;untly mo\;ng nnd rnrely apond mo~ 
lights rn the same pluca ...... " (N' E 

• .L uv, :11:, 

', 8548; Def. Exs. s-an s-su (1<) 8-'0'n 1"1 n 23 ' .. • t .. i) ,J, 
- j I ­ 1, R-150, pp. 81-08, lind G-li6' 

f 297, 298, 820, :J6r, end :nW through 3(J4 I 

l~, \~port was sent to the Assistunr AdjUA 
~g ./m, thnt at D rancherie hI the Dntil 

, m l _a'll south of Fort Wingnte. n pnrty of 
ndiana lad atUi.cked I'I rd 11 group 0 Nnl'IlJosand r 0, and 16 others, and captured 44 squaws 

us,1,000 sheep. This scnltere<l the:N .
mtalna afte I . I Ilvalos 

r W lIC 1 they were reported mov­
JBClIRange.
 
(e), pp. 494-405j Def. Ess. R-150, pp. 81-84,
 

8550-&561. 

~va.j09N ho~eve~, never did surrender. In 
e, a. avaJo chief, reported that 8"" N . 
ee group av'B]O

was south and west of the Little 
group was east of that •
th at Puebl 1"1-1 nver; unother was 

o '-'V orado Wash a I:~h ••
Mdasixth tM ,J1.... ~ ..... 

, P~I(:J Del 11 esa de III Calubasu 
• Ji).; • Ex. 8-511 in Docket 22{l and 

/ 
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The Navajos gradually learned that although Car­
son wus waging a vigorous campaign agni.nat them and 
destroying everything they possessed he was not out to 
destroy them. He only wanted them to surrender 
at Fort Canby 01' Fort Defiance ::;0 that they could 
be sent to the Bosque Redondo.':" Therefore, not long 
after Carson 'H «nmpnign into Canyon de Chelly '500 
Navajos voluntarily appeared at Fort Canby, bring­
ing their flocks with them.':" Soon bands of Navajos 
begun to arrive almost daily. By February 15, 1864, 
1,500 were at the Fort and by Mareh 6, there were 
2,400 who started the long walk of approximately 300 
miles eastward to Foci Sumner and the Bosque Re­
dondo. On March 14, 700 more began the walk, and 
on March 15, 21300 more arrived at Fort Defianee.w 

The Navajos were not happy at Fort Sumner. Con­
finement of this kind was contrary to their way of 
life. Conditions went from had to worse nntil finally 
it became apparent that some other solution had to 
he found for the Navajo problcm.?' 

Finally, in the spring of 1868, an Indian Peace 
Commission, uufhorized by Congress, sent General 
William '1\ Shennan and Col. Francis Tappan as 
delegates and pence commissioners. to Fort Sumner to 

148 Dcf. Ex. G-~Olil p. 24 in Docket. 22j";, 
UP Ldcnc. 
100 Idem. Although New Mexico celebmted the end of the 

Nnvcjc Wnl' on April 0, 1864, this same dny n band of NnvojoS, 
still nt Inrge, stole 40 head of cattle from the Pueblo of Legunu. 
It; is estimuted tluit ::!.,~OO NllVl\jOS still roamed about the coun­
try. By tJlO ~nd of April, however, more than 8,000 Navajos 
Were nt Fort Sumner. (Def. Ex. G-205, p. 24 in Dceket 220.) 

'~I Def. Ex. G -~015, p. 24 in Docket 221J. 

. ~:~'" 

try to work out I 

The result was tJ 
providing for the 

Although the 1 
felt that they hac 
ner in the negoth 
the opposite ia in, 
council.In Thus, 
General Sherman 
and Berboncito, h 
for the Navajos, hi 

May 29, I; 
Barhoncit 

about puttin 
ary line. I 
to a certain 
of going out 

General E 
the line to h 
to trade hu 
inside the 'I 
have no clair 

Barboncib 
be and ret 
thanks••• 

The .council adj 
1868, When the tre, 
interpreted to the 

II'Def. E-x. G-12li P 
181 15 Stut. 667; 2 KB 
1k :Nav. Proposed ldg 
ua Nev. Era, 409 and 
,... Nav. Ex. 401, p. 3. 
m Nav. Ex. 410, p. 1. 
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they Bought refuge in the Escudilla Mountains and in 
Apache country south of Zuni.lI-' 1111eir trials were 
appalling and their lrnvels lengtby. The only direc­
tion ~ wh~cb they did not flee was enstwal'u, for in 
that direction was the site of their enemies.HL Thus 
by 1863 ~le Navajos were fleeing from one area t~ 
another 10 a continual state of fear with IIIDt" 
Carson in hot pursuit destroying everything in hi 
Path IOU Th N . IS . e avajos were a displaced and miserable 
peo?le and, as time passed, 100l'e and more of them 
decided ~~ giving up was prefei'nblr, to a life of 
constant hiding and misery.lIT 

that the Nnvnjos hnd been so hurussed b tl .. 
them, that "the llv d . Y Ie Jluhtnr}" plll'Suing 
that they are kept eco~~tuc;~~stant d~l1d oldsn,·prisc lind attack; 
thnn u .. y monng an mrely spend more 

ne or two mghts m the same pluee ...... ,~ (N' E
258.) . 1 avo x. 

JI4 Schroeder, Tr 8fi48' Del E S­
R-2a, a.-08, 'R-1I1J,'R-171' R-231 sxs, ~ 511, S-;ill(k), S-~Oi5.
 
also Nav. Esa, 221 201 ~OB ~' R-1"O, pp. 81-98, uud G-u6j
 

On October 6 1863 ; ~ ,.3..9, ,167, nud :186 through 30:1­

tnnt General advisi~g' ). port) was sent to the Assistllnt Adju­

.. 11m tlat at a reno}ter-i , I D '}.afountuins about 100 miles J arm III tie ntl 
about 300 Pueblo India~~'lla~l.lt I of :Fort Wingate! a pnrty 01 
killed their chief Sordo d l~tt.a~ked a group of Nnmjos and 
and clliJdren na ~·ell DB i ~ sh ot iers, ~nd captured 44 squaws 
from the Datil Mountni~ afte eep., This SClI!tcred the Navajos 
ing north to the Chusce Ran r which they were reported mcv-

m Def. Ex, E-Gl (e ga.
R-167, and R-l'1'1. )1 pp. 404-405j Def, Exs, R-150, I)P. 81--84, 

us Schroeder, Tr. 8550-8551 
161 AIl of the Navajos ho' 

. 1865 Herrera Grande a N ~e\"e~, never did surrender. In 
groups Were out. on~ avalo chief, reported that six Navajo 
Coloredo, 0. seco~d groif:;u p 

W8$ south. end west of the Little 
at CoUetas, '" fourth at ;:b~t of that river,. another W8$ 

Canyon de Chelly and a ai : Colorado Wo.sh, a fifth at 
(Schroeder, Nav. n.. PjiiJl' n:: ~ at Mesa de la Culabusa. 

Nav. Ex. 357.) " x, S-511 in Docket 220 and 

I 
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The Navajos gradually learned tbat although Car­
son was waging a vigorous.campaign against them and 
destroying everything they possessed be was not out to 
destroy them. He only wanted them to surrender 
at Fort Canby or Fort Defiance so that they eould 
be sent to the Bosque Redondo.t" Therefore, not long 
after Carson's campaign into Canyon de Chelly'500 
Navajos voluntarily appeared at FOIt Canby, bring­
ing their flocks with them.':" Soon bands of Navajos 
began to arrive almost daily, By February 15, 1864, 
1,500 were at the Fort and by March 6, there were 
2,400 who started the long walk of approximately 300 
miles eastward to Fort Sumner and the Bosque Re­
dondo, On March 14, 700 more began the walk, and 
on ,March 15, 2,300 more arrived at Fort Defiance.?" 

The Navajos were not happy at Fort Sumner. Con­
finemcnt of this kind Was ccutrary to their wnf of 
life. Conditions went from bad to worse until finally 
it beeume apparent that some other solution had to 
he round tor the Navajo problcm.?' 

Finally, in the spring" of 1868, aTI Indian Peace 
Commission, authorized by Congress, sent General 
William 1'. Shennan end 001. Francis 'I'cppan as 
delegates and peace commissioners. to Fort Sumner to 

1'1$ Def. Ex, G-205, p. 24 in Docket 22\;. 
,.u Idem. 
!r,U Idem. Although New Mexico celebrated the end of the 

Nnvajc lVlu"on April tI, 1864, this same duy a band of Navojcs, 
st.ill :It large, stole 40 head of cattle from the Pueblo of Laguna. 
It is esrimnted t1mt ipOO Navajos ~till roamed about the coun­
try. By the end of April, however, more than 8,000 Navajos 
were at Fort Suntne-, (Def. Ex. G-205, p. 24 in Docket 220.) 

I~I Def. Ex, G -~05, p. 24 in Docket 220. 

~~~' 
J' . 

,I 
i 
I 
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try to work out a solution with the Navajo Ieaders.:" 
The result was the Navajo Treaty of June 1, 1868" 
providing for the creation of the Navajo reservation. 

.Although the Navajos now say 1M thut the Indians 
felt that they had not been dealt with ina fair man­
ner in the negotiation of the Treaty of 1868, exactly 
the opposite is indicated by the minutes of that treaty 
eouneil.!" Thus, in discussing the proposed treaty, 
General Sherman, one of--the-treaty-commisHloJlel's,­
and Barboncito, head chief and principal spokesman 
for the Navajos, had this tosay: no 

May 29, 1568. 
Barbon~to said: You spoke to me yesterduy 

abou: putting US on a reservation with a bound­
ary line. I do not think it right to confine us 
to a certain part j we want to have the privilege 
of going outside the line to hunt and trade. . 
G~eral Sherman said: You can go outside 

the line to hunt. You can go to Mexican towns 
~ .trade but your farms and homes must he 
inside the. boundary line, heyond which you 
have no claim to the land. 

Barboneito said: That is the way I like to 
be and return the Commissioners my best
thanks.••• 

The council adjourned to the next day May 30 
~858, when the treaty was read by General' Sherman' 
lDt~rpre~d to the Indians and approved by them.": 

Del.Ex. G-121'.i, p. 88 in Docket229 
:: lIS Stat. 887j 2 Knpp.iois, . 
us Na.v. proposed fdg. I'J, p. i42. 

Nev,Bas, 409 a.nd 410 in Docket229 
211 Nav, Ex. 401,p. 3. ' . 
m Nav. Ex. 410,p. t. 

51 

The following discourse then took place. 
General Sherman said: We hr..ve marked off 

'a reservation for you, including the Canon de 
Cbelly, and part of the valley of the San Juan, 
it is ahout (100) one hundred miles square. It 
runs as far south as Canon Bonito [Fort Defl­
anne], and includes the Ohusea Mountain, but 
not the Mesa Calabasa you spoke of; that is the 
reservation we suggest to you, it also includes 
the Ceresco [Carriso] Mountain, lind thA bend 
of the San Juan a-ivcr, not the upper waters. 

Barboncito said: We are very well pleased 
with what you have said, and well satisfied with 
that roservation ; it is the very heart of our 
country and is more than we ever expected to 
get. 

FINDING 35 

The Navajos failed to respect the boundaries fixed 
for their reservation by the 1868 Treaty, especially 
the western boundary. They grazed their stock 
wherever forage could be found but did not cross the 
San Juan because of Utes in that area. They reoccu­
pied the good grazing lands of Mesa Oalabasa in the 

. Navajo-Hopi overlap, some seventy miles west of the 
reservation boundary, and even moved into the COWl­

try west of the Hopi villagee.!" 

1~ Def. Ex. 0-125, 1" 44. 
ApplLrontly thero was some misundersttlnding about the west­

ern boundary of the 1808 reservation and because of this when 
Sherman visited the Nnvnjo rcservo.tion in 1878 he recommended 
a dll.lo::l~re in thut boundary to mnke certain thut it included all 
of the Canyon de Chclly. This recommend ....tion was adopted 
and the western boundary was extended by Executive Order of 
Ocotber 29, 1878 (1 Kepp. 875) to the 110th meridian between 
360 nnd 37° north lnt.itude. This eneoumged the Indinns to do­

t•
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FINDING 36 

The early Spanish map of 1769 uo outlines very gen­
erally areas then considered to be the lands of the 
various Indians in the Southwest or what was then 
known as New Spain. Later maps, of course, show 
many topographical inaccui-ncies of BUt h early maps.t" 
The home of the NevejoIndians is outlined as "Pro­
vincia de Nahajo" and extends from north of the San 
-Iunn (Rio de Nubajc) almost as fru- eouth aa Zuni. 
South of the San Juan the VUl'lOHS Hopi villages at-e 
depicted but no boundary is indicated separating them 
from the Navajos. The eastern Navajo boundnrv is a 
line extending- approximat<!ly north nnd south th;ough 
the vicinity of lilt. Taylor and the Cebolletu Moun­" ' '' ' 

'~"	 tains although these names are not found all the map. 
And so the Navajo eastern boundary is outlined as the 
western boundary of the Province of Ncw Mexico; in 
?thCI' words, it was the' frontier sepnrntiug the Span­~ Ish settlers and Pueblo Indians from the wild and un­

•••••• christianiz~d Nava.ios.1C11 

mand more nnd resulted ill nn extension of the ensteru bonn­
dary by E~ecut.ive Orner of .Jununry 6, 1880 (1 Kupp. Bi6), 
when that line WD!> extended 15 miles up the Sun Juan River 
so~tll\'I"Il.rd to 11. point six miles below the !>"Outh"ll.',t corner of th~ 
orlglllni reservnt-ion line, westward to the HOth meridian and 
then n?rth ~o the southwest corner of the reservation us en­
Irl.r~d III 181R. (SC'e Dd. E:o;:. G-12!i, pp. 46-18 nud l\fIlP Def 
Ex. G-231.) , . 

IODNnv•. Ex. Sil). 
• IDD.E.g., the 1700 mnp in question shows the Giln Ril'er empty­
Ing Into the Colorll?o. at nbout 115° nortf llltitude whereas cur­
rent maps sh?w their ]llJll:fm'e 10 bo lit Yunm Arizol1n south of 
88° north Jaritude. " 

UlTl' bo
of 1 ~~ CDstern undary for tho Nnvl).jos is considerably west 

ure 10 ~llerco nnd, of course, decidedly wese of the eustern 
boulIdltl')' claimed b,)' them in the presenlliligntion. 

I"~ Def, g,x. G-152. 
><3 Carrovuiul lind nlso been with Lt. Col. .lolm M. 'Y8.Sllin~­

ton 011 the 1840 expedition n.:-,rninst the Xn\·njos. Thut expedt­
tiou penctrutod the \"er)' heurt of tIle NlI.vajo country, includ­
in~ CUIlYOll dC' Chefly. (See LI. Sim}ISOn'S report, Def. E,. • 
G-l. 

,., Dd. Ex, G··152. 
..~ lI. ts l'l'lllllrlm\Jlc how much this terr-itory of the Nll't'tljO 

country corresponds with the areas outlined for thnt tribe by 
llefcIHinllt"s three expert witnesses. (See Def Ess. R-180, 
8-807, and E-IOO. Parke's map (Def. R~. G-lrIZ) is IwllJ an 

i 

, I " 

i
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A second base map of New Mexico prepared by 
Lt. Parke wee utilized by Governor Meriwether in 
1855 to outline the reservation set aside for the 
Navajol'l under the treaty negotiated with them that 
year.1 C4 Although some of the topogmphieal loentiona 
of mountains and streams upon Parke's map do not 
correspond with present-day cartography.?" the -map 
does show the general locations of the territory 
claimed by the Nava.~o5' as well tL.... ureaa claimed bv 
other Indian tribea.:" . 

.An examination of the Meriwether map shows that 
all Jands north of the San. Juan River were claimed 
by the Utes; lei that lands northeast of Oafiada del 
O.io Amarillo (Canyon Largo on Navajo Exhibit 510) 

eJ:'~e~lent map for the Commission's considcmtioll in nsecr­
tamm~ ~hll.t WB9 Navajo eboriginaj territory in 1848. The 
CO~lsslon should abo compnre this country with the area 
outlined by Lt. A. W. Wh:pple as NIl\"ojo country in 1851. 
(Def. E •• G-108.) 

n·Cf. Def. Ex. G--227 with Nev. Ex. 505 lind Nn\·. 'E:t. li07. 
Although.no boundaries nra shown upon the Parke map ne 
prepared. m 1851 (Def. Ex, G-227) , this map clearly reveals 
the Na'VnJus to be located northeast of the Hopi end northwest 
of Mt. Taylor. 
• 101 For exnmple, Parke shows the Little C<Jlorndo River flow­
mg wes~ ulmost nlong the 35th parallel while modem mapa 
s~ow this steeem flowing much rnora in n northwesterly direc­
tion and emptying into the Colorndo some distance north of 
the 36th pnrnllel. 

'I' l.U Cf: other early mnpa showing general loeatfona of Indian 
nbes m the Southwest-viz. Def. Ex. G-o G-7 0-8 ('-9 

G-I08, G-230(n), (b), and (;>; also Hopi Exs. I: 5;, 6o,la~ 
and 62. None?f these maps shows specific boundaries but all 
show the Nnva.]os to be enst of the Hopi, south of the San 
JUan and northwest of Mt. Taylor. 

lei Nav. Ex. 507. 

\ 
i 

l 
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lay outside the Navajo territory;HD that the eastern 
boundary extended in a general northeasterly diree­
tiou from Mt. Taylor to Canyon Largo and from Mt. 
Taylor directly south to about 34° 30' north latitude; 
that the southern boundary extended approximately 
along an east-west line at 34° 30'; HI while the western 
boundary followed the Colorndo River north to the 
San JU1U1; U1 the northern boundary, of course, was 
the San Juan. 

FIXDLxG 37 

Considerable archaeological evidence has been pre-­
sented bv the Navajo Tribe in support of its aborig­
inal land elaim, including its claim to the Navajo­
Hopi overlap. This evidence is found recorded upon 
site sheet reports in twenty-three volumes identified as 
Navajo Exhibit 520 A-W. The Commission bas 

noThis boundary of Canyon Largo also corresponds with the 
boundary fixed by defendant's experts. (See Def. Exa, ~-IS?, 
8-807, nnd E-IOO.) The JiCl\rilla A~ache Reservnhuu IS 

shown in the extreme northenstem section on Nav. Ex. 507 
and the Capote Ute Reservation immediately to the north and 
northwest, Meelwether'e mnp shows quite clearly thnt the 
Nuvujos were not then claiming lands east of !olt. 'I'aylor-c-i.e., 
between Mt. Tnylor nnd the Puercc River. 

1fl This southern boundnry iii conaidembly north of the south­
orn boundary on the Nnvujo Land Claim llap (Na,'. E:t. 51?). 
The soucuenstem corner is at It point on or neur Alnmoclto 
Creek west of station If) on Nu~. Ex. f110. 

m ~\.lthOllght Ml'Iiwether shows un area for the Hopi in the 
upproxirnnte locntion luter set uside for those Indians under 
E:l:cClltive Order dated December 10, 1882 (1 Kepp. 80u), and 
another urea is blocked oft as Zuni territory, none of the Spun­
ish nnd Heslcnn land grunts is shown. These b'1'1lnts hed not 
been confirmed by the United Stntes at that early dnte. The 
earliest confirmation by Congress of nny granted lands was 
under the Act of December 22, 18u8 (11 Stat. 374). 
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Other so-called tlcutting dates" are based on assump­
tions only and must be so interpreted.:" 

Although the only conclusive way in which a cut­
ting dale may be proved is to find bark or bark cells 
on the outside of the specimen, two other reasonably 
reliable methods have been devised for tbe determina­
tion of cutting dates since the presence of bark cells 
on archaeological specimens in something of a rarity.1U 
These are the determination of "G" and "C" tree 
ring dates. Thus, if bark or bark cells are not pres­
ent on II specimen another form of terminal growth 
evidence which is taken into account is the presence 
of beetle galleries on the wood. These insects attack 
living trees that are weakened for BOIDe cause; they 
never attack a healthy tree/~l Once they attack a 
tree they .soon kin it,'!' The symbol "G." is placed 
after the dote on specimens attacked by beetles and 
is almost as accurate as a "B" date since "beetles never 
penetrate the tree more than a very few rings. I U 

A third symbol used to designate a probable cutting 
date is the symbol uC.11 The "C" stands for con­
stancy, in that the outermost ring present: can be 
traced completely around the circumference of the 
log.u8 Such a date is considercd quite reliable for de­
termining the terminal growth of the tree from which 
the specimen was derived."" 

laL~mjiey, Na.v. Ex. !i22, p, 22; Dannister Del. Ex. E-:i2 
p. 18 m Docket 229. " 

11: Bannister, Def.Ex. E-fi2 p.l8.
 
IU Smiley, Nnv. 'fr. 196D-107r and 2049
 
181 Smiley, Nuv. Tr. lO{l9. .
 
m Smiley, Nav. Tr. HI7U-197;J Ililtl 2027
 
IBB Smiley, Nuv, Ex. 522 p.24. .
 

U' Ellis, Nav. Tr. S83~8Ba'1i Smile>', Tr. lD73 nnd 2028.
 

---------'
 
1 
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Dates which have no "B," "G,lI 01' "0" symbol at­
tached are simply "bare" or "plusH dates. ThUS, a 
"bare" date is reported where the last axterior ring 
is not consistent or complete and there 1J1aY he some 
, mi sing 19! "plus' date is reported where tbe rmgs s . .uA , 

outer r-ings are crowded and some are probably truss­

ing from the exterior.'u There is no method ~f study 
known at this tune which allows one to determine how 
many rings are missing from the out8ide.of.specim.e.ns
reported with n "bare" or "plus" date. Thus, Smiley 
t tilled that a "plus" date may be 30 years or more 
off from the date when the tree actually died, and a 
"bare" date may be off even more..

oa 
Dates of this 

kind only become important through numbers.'" . 
T\vo other types of tree ring dates are found 1D the 

Navajo archeological site sheets. These are dates s~b­
nutted by the Laboratory of Dendroehl'onology 
the suffix small lie" or "inc" added. The smnll 
indicates that the tree completed its growth for that 
year but it mayor may not indicate the year whe~ th.. 

ied '" Th ..-m_ "tne" simply Indi­tree was cut or died, e SWU.A 

cates Incomplete growth for that year, It cannot be 
relied upon as representing II 'lcutting date" for the 

tree.1U 

19! Bunnieter and Smiley, Dei. Ex. G-145, p. lDl in Docket 

22~:~ElliS, cit.ing Bannister, Def. 'Ex. E-5l(h), fooU!ol:e 

fl9~;~ Smiley, Kllv. Tr. 2031. 2040, 205G-205~ nnd 2063.
 
101 Smiley, Nnv. Ex. 522, p, 2~. ­
m Smiley, Nnv. Tr. 202jJ-2030.
 
In Idem ..
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If there is a clustering of dates (e.g. r> 01' more. 
from as ~.1.ny specimens) withtn n .II(!ur or tn-c, it is 
reasonably sure that the date on such ~lwdllwns rop-: 
resents the approximately date of the terminal growth. 
This is true because it is very unlikely thnt 1111 of 
such specimens would erode so homogeneously that 
exactly the same number of rings. "'DuM he l;lissing­
from aU specimens.!" With oi-ly one date, howevc;, 
even if that date is a "B", "G", 01' "O" date, there 
is little that can be deduced Irom such tree ring evi­
~eDce as to when tl~e structure from which that spec­
rmen came was built, Unless you have n duster of 
dates relatively dose in years it cannot be determined 
with any degree of certainty when any structure was 
built.t" 

A cluster of dates about a single point in time--cven
 
though auch dates be "plus" or "bare" dat.es-will
 
probably permit a reasonably accurate determina­

tion of the B~te construction date. This is based upon
 
the assumption that the original trees from. which 
the .specim~ns came were cut and used within u short 
period of time. Consequently, the very fact that I _
teri . . ' cus 

rtng IS evident suggests thnt very few outside rincs 
~ave been lost and the date represented by the elust;]' 
IS undoubtedly the cutting date.: 

Tree ring dates alone can never date a structure; 
they can, at best, date events witb wbich they b 
dl.' can e

lrcctly associated, can be helpful in d I' iti . . . e 1IDl mg
periods, end can mdlcate time horizons f .rom aSSOCl­

m Smiley, Nav, Ex. 522, p. 25 lind Bo.nnister Del Ex " "2 
pp. 23-24. ' . . .cr--il • 

lOS Ellis, Nuv. Tr. 8911. 

atcd materinls.:" Just as one potsherd is of no value 
in describing a site, so one tree ring date can be 
equally misleading in deciding the chronological place­
ment of a ruin.:" Thus, says Smiley, "It should be 
self-evident that using three ring dates indiscrimi­
nately for interpretative purposes, without first 
determining th« relationship of the specimen to its 
context can lead to completely invalid conclusions." IV!, . 

That use of. tree ring dates alone can he very IDlS­

leading is pointed out by Smiley in connection ~th 
some of the Hopi pueblos. For example, tree rmg 
date. of 1345 to 1779 are reported for the Pueblo of 
Oraibi in'an article published by Smiley in 1950, but 
the true period of occupation is known to be from 
1150 A.D. to 1950, tbe date of Smiley's article...• As 
to the Pueblo of Sbungopovi, tree ring dates reported 
are 1365 to 1770 whereas the true period of occupa­
tion is 1750 to 1950.200 Pueblo of Shipaulovi shows 
tree ring dates of 1537+ to 15BB while tbe true period 
of occupancy is known to be 1700 to 1950. Walpi 
Pueblo sl..'ws tree ring dates of 1368 to 1691 but the 

201 

pcriod of occupancy is known to he 1700 to 1950. 
And so we call understand why Dr. Ellis tcstified: 202 

I'We do not usc tree ring dates alone except to say 
that u specific tree ring date belongs to a specific tree. 
It docs not necessarily date the arehitecture. For 
~n(lncister nnd Smiley, Det Ex. 6-145, p. 188. 

IQI Idem.., p. 190. 
lDBIdem., p. ioi. 
m Def. Ex. 0-144, p. 10; Smiley, No.v.Tr. 2125. 
200 Smiley, Nav. 'I'r. 2120. 
201 Idem­
:lO~ Ellis, Nnv. Tr. 8913. 
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that you have to interpret all the rest of the informa­
tion you may have in connection with the situation, to .-: 
the best of your ability." , 

The major problem in connection with the tree ring 
dates in this case is not whether the dates reported by 
the dendroehronolcgiat or tree ring laboratory are. 
accurate or inaccurate but rather the application or', 
use made of those reported dates by the Navajo 
urehaeologists.t" 

As Mr. Schroeder pointed out in hili testimony.s" J. 
~ee Correll (the Navajo archaeologist) assigned tree 
rmg dates to his archaeological sites on the basis of re­
ports by the tree ring laboratory and used those dates 
Q~ construction dates for the site regardless of the 
kind of date rep?l"ted and even if only one tree ring 
rlate was determined for the specimen submitted, to 
the laboratory. As hereinbefore pointed out, only a 
bark date represents a true cutting date for any wood 
aItough "G" und "e" dat. es are also eonsidersd re­
~able to represent the approximate eutting date of the 
timher or tree from which the dated speeimen came. 

FlNDrna 40 

When archaeological interpretations d 
the basis of tree ring dates it is al are rna e on 
proceed with caution.2011 Tho t ways necessary to0 

r-i d te' IS IS roe because the tree 
ng a can only he ap li d ithto th . , p e Wi absolute authority 

__ _e.......:;speCilllen itself and tbnt date may or may not 
:u Ellis, N'lLV. Tr. 8868j Ellis 

p. 280, and Bannister: Dei. Ex E--:;2,report, Dei. Ex. E-51(b), 
201 Nav. Tr. 7902. I • p. 9. 

0:
08 "The Interpretutlon of Tree-Rin Dn " 

mster, DBf. E~. E-i'i2, p. II. g tee, by Bryant Ban­
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date the structure from which it was taken. The 
word veaution," however, is a word that Mr. Gorrell 
did not appreciate the moaning of when he dated in­
munerable archaeological sites reported in Navaio 
Exhibit 520 A-"\V on the basis of a single trcc ring 
date. 'I'hns, there is nothing wrong with the tree ring 
dates reported in this casc ; the fanlt lies in the way 
those dates were utilized and interpreted by Correll. 

The most common type of error encountered in the 
interpretation of tree ring dates from a strncture 
is caused by the presence of reused beams. Con­
sidering the labor involved in felling a tree with a 
stone ax 01' othcr crude aboriginal tools, it is hardly 
~nrpl'ising that the early Ncvajos salvaged logs from 
abandoned hogans whenever feasible. Obviously, such 
reuse of timhers in later structures ean result in 
cr1'~n('ous dating of such structures. 'The tree ring 
itself may be correct, hut its applic.ation to the 
sta-ueture from which the specimen came would pro­
duce all earlier date than the actual time of con­
struction. And that is exactly what happened on 

mauy of the sites dated by C01'1'ell. 

FiNUI:iSO 41" 

Goncmlly ~pl'akillg, there nrc two main ways of 
solving time relationship problems-namely, the clus­
tering of tree ring dates nnd the clu~1:cring of nrehaeo­
logicul traits. 'l'hns, if there are a numhcr of tree 
ring dates from n single structure which clustcr about 
a single point of time, then dates that deviate from 
the cluster represent reused or repair timbers, depend­
ing upon whether they ru-e earlier 01' latev than the 

Hl--f2.J'>-&l-' 
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majority or cluster group. But if only a few dates 
are available and these extend over a considerable 
expanse of time, accurate dating of that structure 
becomes most uncertain. 

The Navajos contend that "Tl'ce-l'ing date' Irom 
Navajo hogans or sites rarely cluster within II few 
years of one another; this is evidence in itself of ••• 
Navajo cultural practices." '" The Commis-ion does 
not agree but is of the opinion that there is 1I0 

reason why tree ring' dates from a Nava]o site 
should not cluster if enough specimens Irom the 
same strueture or structures from that site a1'1' ex­
amined. Even though some timbers from au old 
hogan might be reused in building a new hogan, most 
of the poles used in such new eonstruetion should 
bear tree ring dates of approximately the same 
year. Consequently, if specimens from such newly 
cut timber were examined by the Tree-Riug Labora­
tory a cluster of dates would be reported and would 
indicate the date of such construction. If, on the 
other hand, Navajo cultural praetices were such that 
clusters of tree ring dates do not occur, then tree 
ring Uates have no plaee in determining the date of 
Navajo Bites. 

FINDING 42 

As pointed out in finding 39 above, using tree ring 
dates indiscrinrinately for Interpretative purposes, 
without first determining the relationship of the 
speeimen to its context, can lead to completely in­
valid conclusions. Thus, a tree ring date b)- itself is 

... Nav. Fdg. 10, p. 39'2. 
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of little or no intrinsic value until it has been inte­
grated with the natural and cultural environment 
from which it came. Counsel for the :!'a..-ajos admit 
this " but their archaeologists did not follow this 
practiee in dating many of the sites reported ill the 
twenty-three volumes of Navajo Exhibit 520 A-W. 
Some examples or their failure to follow this prac­
tice inelude the following: 

.\ siD,Jtle tree riIlI:.!.sUof1fGlt+ ._ •••• __ •• Dateee $\lr 1II1s;'9.
 

n--L.r.c-eQ.-B
 
U"-LLC-l"o-•• 

A siIIcleItft ~dMt'~ 19lt+ •• _ •• __.____ Da'-the aile.. IVIt-


U"·LL("-{·o-E .'- slDp:le UN rilll'dAt .. ~ 1.44+ __._ •. _.______ DaLIsWtoIdle.1't4­
II"-LLC"-l"Q.F
 .'-si.Qrlf'ln'eriIll:da&oeol'l«V+ • ._ ••••_ •• DaLIs\he*_,na.
 
»-,LLC_l:Q.1f ,'-'1DP:o UN rillCdAsrof ..... •__...._. DIlkS lhe aiIe .. 18!lIl.
 

11"·LLC-l.'o-P
 .'-amp, UN rlDldAsrof 111%+__ .• _. • J>a&nabesiZe.. I,., 
.'-~ Ifte riIlI:da&oe of 18lli. •••_••••_. DIIIoI!Itbe me. Wi.11·-LLC-L"Q.-T 
.'- :UNII:11ft rlDlda&r of ~*(L ••• D-.Ibe *.181S.II':..LLC_l"G-BB 
.'-.bell:lfteriPe~lorol~ u8 ••• • D-.tMW_1&lll..U"_LLC_r:G-KK 
.'- slncle 11ft "-&&.eol ....+ __.•••• _ ••. __ Dakz &t:••• 1867.U"-LLC-II"E-II 
.'- &iDt!C' IZ't'e ri:lll &&.e VIum+G. . __ •••• _ Dales URlile .. ftm.n"-LLC-O"E-.\l 
A slacle UHrmcdMl! 011859+_.__••••_.__ Dales UR•• 1SlO.n'·LLC-UZ-o 
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""-LLC-NJ-ER
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II-,LLC-S.V....... 

1I'-LLe-P_F 

.~ slaIle!lft rlnIda&e of I;a)+ •• _. DUellheslle.171ll 
A slaIleUM rlnI&&.eof 1;.11+ •• _.. DdeIIlheslle .173L1I·-LLO-:>.\1-8 
A sl.llelellft rlnIda&eolUZl+__ _ DUeI"'sIIe.1IZLW-LLC-SJ,I-P 
.~sI.IIeIe InlIIrlnIdAsr~1;Mt-_. •• _ ••__ Daks lhesile _17M.n"'LLC-S.\l-Q 
AslaIlelfterlnl&&.eor1ll2lS+ ._. Dakslbe.......
P,'-Ll.C-SJ,I-U 
., slaIle tree 11aId*0I Uil»+ •• __•• __•• DaLIs1be.. _18lllLW-LLC-8J1-lI" 
A.1D&Ie ueerm,4Me 0(161.__•••__._____ DaLllll tbe•• "17.n'-£Le-TS-8 
A slDp:)e UN rhlI: dal .. ~ MM.._. ._. ._. Daks 1he~.. iIa. 

U"'LLC-T5-1 A IiIlIkUM rl.Dll dGle0118lJ3 O.~_._. __, Daks lhellle_ UIl/3. 
n'-LLC~~E 

:orNa,". Fdg. 10, p. 389. 
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Ualn I~l' sue as l.8l'Wl, 
O:'h... U..,ll,.c"" frol. 

lhh'S \.hi'1I1k' Il& ts..\"'i. 
O~I..s Ih,·.LiI'·'" 19"tl. 
ll.te t.'I.t :&ltt' ... 1~1_t. 

n"lnlh.. si''''.J:JI:Q. 
1J:llt:l U1esilf' ~ 1~ 

~}:tlea 11I"'l"" III INS 
1>:11." (~'" sil~!loS 1:3.\. 
1J:aICll Ule sik "". l~, 
D;l\('\I~!W~it('~I!.l93. 

U:t.II':'I(JJ('siIC:U ls.:.~. 

The fOl·e.going examples of dating a elnimod !\a\"ajo 
fil'clJu.eologlcul site hy a ~lngle tree l·ill.~ dato have lw;-u 
compiled from only the western sector- of the I,ll''''' 
area .repl·esentcd hy the Nnvnjo claim in Docket 2;9 
and include manv aitcs i tl ., ' 

ol n ie ,.I.:"m·''\lo-Jlopi overlap. 
Undoubtedly the northern, eastern and southern see' 
tors of. the Navajo claimed territory contain just as 
many Sltes dated in the same manner. 

" 
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To date a site by a single tree ring date is wholly 
unreliable.?" 

FINDIXO 43 

S(.xt to trt-c ring dates, upon which Correll relied 
1lI04 heavily (and too often improperly), typology­
was relied upon more than any other criterion for 
dating the sites reported in Navajo Exhibit 520 A-W. 
In sueh typology COlTeIl adopted certain criteria to 
indieate a pre-Fort Sumner oonstrnetion and other 
criter'ia for a post-Fort Sumner oonstruction.?" 

Inchrdod us iudieative of pro-Fort Sumner con­

struetion were the fo!lm,;ng: (a) eontiguous hogan 
and corral, '" (I» slanting tree or projecting tree 
branch as the western fork in a forked pole hogan,'" 
(e) hOl('m with door diameter of less than 10 feet, n. 

:M Schroeder, Xnv. Tr. 8.1('18: Ems, Tr. ~1l. Bannister 
repMtrodl,}" points O\1t '!l:J.I with on1)- one date reported for 
specimens from one structure "there is little that can be 
deduced from the tree-ring evidence," (Def, EL E-52, pp. 

1-19 nnd 151.) 
:09 Correll, Xli.\". Tr. 1883. 
"1ten asked h,Y his counsel plcPherson) what be meant by 

-rypology," Correll stared (Xae. Tr. 1800-1861): 
"TIlat is the technique that is widely used. by archaeologists. 

After correlating certain stnlctural features and characteristics 
of the 1,384 Xft\?ajo sites ·which we had recorded, ••• after 
('orrelntin~ these structural features and. c:baraeteristies with 
the tree rin,!! dates, nn analysis of this eorrelation N'I."ealed that 
certain typological features wert! characteristic of sites dati~ 
pre- Fort Sumuet, and others of sites dating post-Fort Sumner." 

:111 Pre·Fort. Sumner represented construction before 1868 and. 
post-Fort Sumner after 1868. 

::1 This is eonsrruction represented by one or more hogans 
;llltl a. corml lnn'ing one wnll in common. (C-Orrell, ~ftx. Tr. 
1:-::;61.) 

:1: Xu\". Tr. IBf..'t 
:1:1 Xa\". Tr. lSG!i. 

•
 

-
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Typology is considered to be one of the weakest 
methods for establishing a dependable chronology in 
at:"baeology. Where only a surface survey ;s con­
ducted (a, ;'" this case) so that there is no stra­
tigraphy, t)lJOlogy is of little use' in setting up a 
chronology. Typology is only of use when tied into 
htstorical material associated with the site study.... 
_ Ewu Correll did not consistently foIlow his own 
tY(l"logy."· If tree ring dates at any site disagreed 
with the time period designated by his typology he 
invariahlv dated the site on the basis of the tree ring 
date. e\'c~1 though only one date might be reported,n. 

::.t Schroeder, Sat". TJ:".7998-7999. 
::1 Schroeder. Tr. 8005-8001. 
_\lthough C~rrell had set up es a typological characteristic of 

pre-Fort Sumner construction "ash dumps I.ess than 15 f~ 
from a hogan," many site re~rts show t~at m ac~ practice ­
he himself did not agree with such datmg. TIns 15 clearly
 
ilI'll~ll':l.ted by the following site reports:
 

X-LS-J-CH-B reported in Nav, Ex. 52(L.A and Def Ex.
 
S-...'\06, sheet 1. 

X-LSJ-CC-G(I) reported in Na". EL 52(L.A. and Dot 
Ex. 8-806, sheet 3. . 

X-LSJ-31C-X(3) reported in Nn. EL 52(L.B and Dot 
E~. S-S06, sheet 5. 

X-LS.T-31C-DD(3) reported ill Na" Ex. 52(L.B and Dot 
Ex. S-S06, sheet 5. d 

X-LS.T-31C-KKK(I) reported in N&\'. Ex. S2(L.B an 
Def. Ex. 5-806, sheet 6. 

X-I.S.T-3IC-X."-" (I and 3) reported in Nav. EL S2(L.B 
and Def. E~. 8-800, sheet 7. 

X-LS,T-3IEC-I (! and 5) reported in Xa,. EL 52O-C and 
]x-f. Ex. S-S06. sheet S. 

X-L~.J-3IEc-n· reported in xav, Ex. 52O-C and Dof.
 
E::c. S-SOG. sheet 9.
 

,,, _\t sites S-AS-Gll-E and S-.\S-tJB-G (Nav. EL 520-L)
 
we lind hogan diurneters and tree ring dates in re,-erseof what
 

68 

(d) ash dump within 15 feet of hogan,'" (c) felling 
timbers by burning standing trees, '" (f) defensive 
struetures.?" and (g) four-sided cribbed log hogan 
with flat roof?" 

Typological characteristics adopted as indicating a 
post-Fort Summer construction includcd: (a) pres­
ence of tin cans 01' other late trade material at the 
site,"'-<btW:esence of wood chopping areas," (r-) ash 
dump more than 20 feet from the hogan,= (d) exten­
sive use of the metal ax in felling trees," and (e) the 
shaping of stones used in masonry," . 

:u Idem: 
2U. Correll snide "Another- fnctor used in ollting wns burnilll-:' 

of timbers as I~ method of felling. Altholl~h the X:lVUjOS did 
hl\~'e so~e metal axes prior to Fort Sumner, which the)' uc­
qUl~ either through raiding or tmdin;:r, burning timbers und 
felling them with stone nxes were the principal techniques 
used. Stone axes ...... were continued in use for n period after 
~OIt .Sumner, but we don't find thut burning us n felling 
technique was." {Tr, 1866). ­

'.lUI Under the term "defensive structures" Correll included 
watch pits, defensive walls or loopholes, as well as conccnlment 
on steep slopes or mesa benches. (Tr. 186i.) 

nr In this connection Correll testified ns follows: "There is 
one type hognn which we located 0. few exntuples of, which 
oc?urred only before Fort Sumner. .Thnt is the four-sided 
of I log hogan plus the entry and the flat roof. This type 
o hognn was usually very smnll find was no doubt the result 
C!f	 th~. lack of tools and axes rluriug that period." (Tr. ]869). 

:U8 ~I\¥. Tr. 1815. 
:110 lcem; 

~:o In this ~(ll~nection COITelJ snid i "Another post-Fort SlIIH­
uer chamc:~l'lshC WIIS the distnnce of the ush dump from the 
hognn. l\ ith the acquiring of shovels they had II teudeucv 
(0 cRrry [he ushes It great deal further from the 1,-11,:'
('fr, 18i5.)	 V"..c 

~::1 Xnv. Tr. 187;";. 
::::~ Xnv. Tr. 18i6. 
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As we hive already found, that kind of dating cannot 
be relied upon. 

The evidence before this Commission clearly shows 
that the floor diameter of a hogan does not determine 
whether that hogan was built before 01' after 1868,'" 
the Fort Sumner date used by Correll. Furthennure, 
we are more concerned with Navajo use and OCtU­

pancy of the lands claimed in 1848. In 0111' opinion, 
however, we do not believe that the size of the Nnvnjo 
hogan was any different in 1848 than it was in 1868 
01' later. Then, as now, the size of the family <letc)'­
mined the size of the hogan to be built more than any 
other factor. If the family was large a large hognn 
was builu, if the family was small a small hogan would 
serve its needs. The present record if filled with snell 
statements by aged Navajos who appeared before this 
Commission and it makes sense. 

Nor do we believe that the distance of an ash dump 
from a hogan is any reliahle indication that such site 

Conell established as criteria for pre- find post-Fort Sumner 
dating. > 

At the former site we have n hogan with u diameter of 11 
feer, Under Correll's use of typology this would indicate post­
Fort Sumner construction. Tree ring dates of 182i+G nnd 
1848+G, however, caused Correll to date tho site pre-Fort
Sumner. 

At the second site above referred to, we encountet' the re­
verse o~ wh~t the fiz;st ~ite shows. Here the hognn was only 
8 feet In .dHuncler, Indicating pre-Fort. Sumner construction. 
The tree rmg date reported, 1101rever, is 1922 G end this caused 
Correll to date the site in 1022, All of which merely shows 
how unre1i~bJe even C:~rren .found his typology on hOg'll!; dinmn, 
tera to be m detennlnlug time of construction. 

2J/J ElI.is, T,'. 8047. ~lso see analysis of hognu diameters by 
Dr, Ellis as re.por.t~d In De.f. Ex:. E-li~, This Ill14lysis c1l'ilrly 
ShOWH the unrellnbllity of this dnlmg critcrlou. 
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was constructed before or after 1868.'" Human na­
ture is much the same with all people. Lazy as well 
as euevgetie Navajos lived in hogans before and after 
1868 and it undoubtedly required just as much initia­
tive to dispose of the ashes iu 1860 as it did in 1870. 
We do not believe that this is a reliable dating cri­
tr-riou and many sites are reported which show that 

it is not. 
Neither can a modified forked stick hogan, where a 

standing tl'ee is utilized as one fork, hc considered 
as reliable evidence of pre-Port Swuner construc­
tion on the basis of the evidence here presented.i" 

'!.'!.~ Ellis, Tr. 8!>49. 
Correll testified that tree ring dates were reported for 49 

sites where nsh dumps were found and on 34 of th~ the OS~l 
dump wns l~ feet or less from the hogan. 'l11~ tree rl~g dat~ 
for these 34 sites all pre-dated 1868. Here ugum no different.i­
ntion was made by Correll in the use of the reported dates. A 
single bare date was trented the same as eny other dates or 
cluster of dates. And what about sites with ash dumps wh~re 
no tree ring dates were reported? TIley were ~ot even consid­
ered in determining what percentege of sueh Sites hn? dUD!ps 
nearby 01' what number had distant dumps. Thus, In .fumg 
this criterion for dating sites with nsh dumps Correll did ~ot 
consider all such sites but only selected sites with tree rmg 
dates, And to make matters even worse, he used such dates 
us construction dates when there was no cluster an~ thus had 
no real basis for determining: the ti.mo of construction. 

~~~ Ellis, Tr. 8065, _ 
Out of 53 hogans in which a slnntmg tree was use~ ns cue 

fork, tree ring dates enrlior thnu l8na were reported 111,nb~ut 
8011; of the cases. (TI'. Mi72,) Correll felt. thut t!llS .m­
rllcuterl pre-Fort Sumner com·tru<,tion for hognus of tillS kind. 
(Tr. o;i71-:J;i75.) Correll could not state, howc\'~r, how mnuy 
of such dates were "B," "G\'! or "e" dntes nor 1£ any cluster 
of dates WIIS included. Wit!IOIlt.. SU.ell :1 ~1't'I~kd~\\'D nO~l~~: 
con determine the vulue of this cnterton us iudicnting pre 
«oust ruction. 
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Furthermore, it is only in the areas west of the Hopi 
villages. that this type of construction is reported 
in Navajo Exhibit 520 A-W. Many of these ruins, 
Schroeder and Ellis believe, were the remains of 
former Havasupai structures since the Havasupai 
commonly incorporated a standing tree with ex­
tended ridge pole as one of the main supports for 
the Havasupai house. (See Schroedcr and Ellis com­
ments on Defendant's Exhibit 8-806, pages 64 and 67; 
also compare photographs identified as Havasnpai 
Exhibit 157 in Docket 91 and Hogan #1 at site 
W-LLC-C-KK in Navajo Exhibit 520-P. Both un­
questionably represent ruins from tbe same type of 
construction.) 

As to Correll's other three eharacteristtcs. indicat­
ing pre-Fort Sumner construction, tbe art of felling 
trees by burning was probably utilized by Navajos 
long before 1868 and, with perhaps rare cxception, 
was discontinued long before tbat time. As Correll 
himself testilied,and no one denies, the Navajos re­
ceived metal axes long before their confinement at 
Fort Sumner. So 1868 is not a realistic date in­
dicating the end of construction of Navajo hogans 
ntilizing timbers felled by burning. 

Defensive structures indicating pre-Fort Sumner 
Navajo OCCupancy falls into the same category as 
timbers felled by burning. It is in the Gobemador­
Largo area, in the northeastern part of the area 
claimed by the Navajo Tribe, that the great majority 
of such structures are found. This, it is admitted, 
was the area of early Navajo occupancy which was 
abandoned by 1775. Thus the time of construction 
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was undoubtedly much ear-lier- than 1868. Assign­
ing a pre-Fort Sumner date means nothing in the way 
of advising this Commission when the Navajos 
actually built such structures?" 

Finally, the four-sided cribbed log hogan with entry 
and flat roof is given by Correll as evidence of pre­
Fort Sumner Navajo use and occupancy. As Cor­
roll stated, however, only a few such structures or 
their ruins, were found and are reported in Navajo 
Exhibit 520 A-W.'" Unless reliable tree ring dates 
arc also reported for such sites the mere fact that 
such a hogan may have been built by Navajos does 
not inform the Commission as to its probable date 
of construction. This typological feature, therefore, 
is not a dependable criterion for dating a site with 
sneh a hogan upon it. 

Evidence of pOSt·FOIt Sumner construction, with 
no evidence of Navajo occupancy of such sites in 1848, 
is of no help to this Commission in resolving the 
question presently before it-namely, were the Nava­
jos, and only the Navajos, there in 184M 

Another criterion utilized by Correll to date some 
of the reported Navajo sites was described as-ustate 
of preservation of site." '" It" the structure looked 
vcry old and dilapidated he usually dated such a 
site "pre-Fort Sumner," i.e., earlier than 1868; but 
if tb e structure did not show extreme age the time 

::11Def. Exs. E-51(a), p. 57, E-51(b}, p. 2G7; and E-8'i. 
The Gobernndor-Lergc urea is in' the extreme northeast"~ 

part of the Na.vajo lond claim. It is not in the Navujo-Hcpi 
overlap urea. 

:30 Tr. 18G9. 
Z.H Tr, 1860. 
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period fixed was usually "post-Fort Sumner." 'I'his 
'is not a reliable metbod for dating any site'" since 
it is a wcll known fact that climate and location ma­
terially affect the state of preservation of any stme­
ture built of wood. The Commission, therefore.. , 
disapproves and refuses to recognize the validity of 
such a dating technique. In the Commission's opin­
ion it is impossible to tell from mere observation of 
a site, or a structure upon such site) whether that 
structure was built, used and occupied before or after 
1868.::::3 Furthermore, to date any site "pre-Fort Sum­
ner"'tells the Commission nothing as to whether that 
site was used and occupied in 1848. 

Still another Con-ell criterion for dating sites with­
in the Navajo claimed area was the presence of trade 
material at certain sites. "By 'trade material' I 
mean the presence of glass, ceramics or metal, or 
other material of Anglc>-Enropean origin," COlTe]] 
explained.?' . ' 

Examination of the site ,'eporis in Navajo Exhibit 
520A-W reveals that in only a few instances did Cor­
rell actually rely upon trade material to date any 

:rl2'A.coo~ing.to Dr. EI~i~! ,condition or smte of preservation 
of~~ Site IS no mSlJeprn Cl'lterlon for duting. (Tr. All70.) 
. - Some of the sites dated bj- Correll on state of preservnfion 

;'ere so dated bef~re reports wert! obraiued from the tree riug 
nb. , 'Then tree ring dotes were later reported on specunenc 

olxniued from such sites the tree ring durcs were, frequently 
four-:1 to be much Illt(,l" thun the time period fixed by en' II 
~n "state of preservnt ion." Thus, for SOllie "it",:" which Co~';;11 
md dnte(~ "pre-Fort Sumner" because the site llppeurcd old, 

the tree rmg dll.tes l:\lerw('ein!d were ill the 1380's uud even 
us late ns the 1020's. (Schroeder Tr. 8378' Ellis 'T' S"G")
~HTr. 1858. " ' -, I. ;J;J, 
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site. Since such trade material usually consisted of 
some article that history shows the Navajos did not 
receive until after the middle of the 19th century, 
most of those sites were dated "post-Fort Sumner" 
and arc not material to the question where the ·Nava­
jos were in 1848. 

All of Correll's typological characteristics were 
based upon his wholly unjustified interpretation of 
the. tree ring data reported on the specimens sub­
mitted to the tree ring laboratory. Since he tnis­
interpreted the tree ring dates it follows that his 
t y polo g i e a I characteristics for dating are not 
dependable.?' 

m E,g., Correll tried to justify his pre-Fort Sumner con­
stmction dnte for hogans with floor diameters of less than 10 
feet. by pointin:,! out that pre-Fort Sumner tree ring dates ~'ere 
reported on 112 hogans out of 153. This date he regarded 
ns the construction date regardless of the lind of date that 
wns reported. How many such hogans there were in the 
clnimed urea for which 110 tree ring date was obtained Correll 
could not sny. Thus, he did not consider the size of nll hogans 
in deciding upon this criterion for pre-Fort Sumner construc­
tion but only those hogans for which he had some kind of fL 

tree rang dnte. (Tr. 5576--55'l"1.) This is not a valid criterion 
for determining the probable time of construction when result­
ing from such loose use of tree ring data. as the evidence hera 
shows Correll to be guilty of. 

Out of some 1,300 Navnjo situs reported in Nava.jo Exhibit 
520 A-'V Schraeder and Ellis disu..gree with 430, something 
like 350 of these were on dating and 80 on identity. (Schrce­
del', Tr. 8172-8173; Def. E:t. S-806.) Thus, Schroeder and 
Ellis refused to nccept Correll's dating of any site unless the 
site report showed n cluster of dates or there was a reasonable 
represcntutfon of "B," "G," or lie" dates. Bare dates and 
plus dates they regarded t1S wholly unreliable end worthless. 
Not so Correll, however. He accepted every date as the prob­
I\bl~ date of construction. 

I 
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FIKDING 44 

Although Correll testified that he was responsible 
for dating all sites reported in 'Navajo Exhibit 520 
A-W, and that one of the dating techniques utilized 
by him included a study of potsherds aa found at such 
sites, he relied upon his associate Mr. David Brugge
" ' who has studied the pottery more thoroughly" to 
advise him of the time period represented by sberds 
found at such sites. Therefore, to acquaint the Com­
mission with the kind of sherds found and the time 
when such pottery was manufactured Mr. Brugge 
prepared a written report relating to the pottery 
found within the Navajo claimed area.?" 

Although the Navajos made pottery and acquired 
some throngh trade, pottery was not as important in 
their culture as among the Pueblo Indians, including 
the Hopi.:I38 

'. During the first half of the eighteenth century 
wheu Pueblo influence was very strong due to the 
Pueblo refugees who had fled from the Spanish to 
join the Kavajos, quite a lot of pottery was made. 
T~e 'principal types were GOb"'1Zad01' Polychrome, a 
pamted type which shows the influence of Pueblo 
pottery of that time, and various varieties of Dinetul: 
Utility.'" These types were manufactured u n til 
about 1800 A.D.'" and were gradually replaced by a 
.. :mpieees of broken pouery. 

m Nn.v. Ex. 557. 
us Brugge, Tr, 6134 and 6313. 
:::Dittert, Det. Ex. 8--634- and B\'ugge, Nnv. Ex. 557. 

Drugge, Tr. 6314-6315 and 6411-6412. AU parties seem 
to agree thnt you cannot put. IUl nbsoluta year on t.hO beginning 
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variety Irnown as Navajo POll/chrome, two types of 
Napajo Utility and Pinyon Utility, all of which have 
been manufactured since about 1800 A.D.'" 

As a part of his report. on Navajo pottery,'" Mr. 
Brngge prepared two maps, one for pre-18oo pottery 
distribution (~fap 1) and the other for post-18OO 
disn-ibntion (Map 2). 

Upon Map 1 Brugge has bounded an area with a­
pink line to indicate the outer perimeter of territory 
within which sherds of Dinetuti Utility pottery were 
found in the course of his field investigation. Within 
this boundary three smaller areas are outlined in 
green representing sections where sherds of three 
varieties of Dinetah. Utility were found; and in 
orange still another area is outlined where 'herds of 
Quemado Utility'" were found. No pottery of the 
kind shown on Map 1 has been manufactured since 
about 1800 A.D. 

Upon Map 2 Brngge has bounded in pink an area 
within which shards of Pinyon Utility pottery were 
fonnd and with an orange line he has outlined the 

nnd end of nny particular t')'pe of pottery. (Ellis, Tr. 00:15.) 
As Correll himself testified: "The pottery 'we found can only 
be used to date n site pre·1800 or post·1800." (Tr. 5549.) 

~H nnJ~geJ 'fro 631G-G31i and 6413--6-U.J.. See chart on 
Nuvnjo potter)' types in Nnv. Ex. ;l5i. 

:.,,~ Xuv. Ex. 557. 
~4JThe name Quemado Utility is used for n type of pottery 

founel in the southern part of the nree claimed by the Navajos 
ncar Quemado, New lfe.:dco nnd is very similnr to Dinetah 
Utilit.y. It was probahly munufuctured throughout the 
eighteenth century but perhaps not very far into the nine­
teenth. 'II can't ussign n complete dute range, We don't have 
sufficient data to know the full rnnge of ib, either its beginning 
or its end." (Brugge, Tr. 6480.) 
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outer boundai-ies of sites at which sherds of Na-vojo 
Utility were found. All pottery represented on Map 
2 has been manufactured since about 1800 A.D. 

The areas outlined on Maps 1 and 2, althongh 
indiuting tbe outer boundaries within which Navajo 
potsherds were found, are not, by reason of that fact, 
necessarily areas of exclusive use and occupancy at 
any timc by Navajo Indians. As Mr. Drugge himself 
admitted under cross-examination, "That would he 
drawing conclusions beyond that inherent within that 
data." 2401 Thus Brugge '8 lines only indicate m-ens 

within whose borders some sherds of the pottery 
indicated were found. Sherds were uot found at all 
sites within the areas outlined and were not found at 
all sites on the outer perimeter of- such areas. 

Brugge's tabulation of archaeological sites in the 
Navajo-Hop! overlap area shows that in addition to 
Navajo sberds many sherds of Hopi>" and other non- , 
Navajo pottery were found at various sites through- . 
out the area. Therefore, if this evidence means 
anything at all it shows nouexclusira use and occu­
pancy of that area by any oue group of Indians 
during the period wben such pottery was being 
manufactured. 

FINDING 45 

As t~ th? area herein claimed by the Hopi, Drugge's 
Map 2 indicates that Navajo pottery known as Pinyon 
Utility was found at some location 01' othcr thI'OIWI,­
out the entire area encompassed by the Hopi claim. 

244 Tr. 6658-(1659.
 
~See Hopi Ex. 4(d) tal' chronology cf Hopi pottery.
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Since this pottery has been manufactured continu­
ously from 1800 down to the present day the presence 
of such potsherds alone means absolutely nothing 
insofar as showing Navajo exclusive use and occu­
pancy; of that area in 1848, or any other time since 
1800. And although potsherds of various types 
of Dinetah. Utilitu, a Navajo pottery manufactured 
prior to 1800 A.D., were found in the eastern part 
of the Hopi claim, the presence of sucb sherds also 
indicates nothing to this Commission in the wuy of 
establisbing exclusive use and oecnpaney of that area 
by );uvajo Indians in 1848, or any other time. 

lI'INDIXG 46 

After reviewing all of the evidence presented horeiu 
relating to the Navajo-Hopi overlap area the Commis­
sion finds that neither the Navajo Tribe nor the Hopi 
Tribe exclusively used and occupied all of that area in 
1848, 01' any other time after American sovereiguty 
attached thereto. Because of additions from time to 
time enlarging the Navajo Reservation the Navajos 
are presently using and occupying more of the area 
hcrein claimed by the Hopi Tribe than the Hopis 
themselves use and occupy. The Narajos, however, 
did not lise and occupy the overlap area until the late 
1850's or early 1860's and could not acquire "Indian 
title" to such lands after American sovereignty at­
tached in 1848.''' As pointed out in previous findings 

U6/ owa Tribe of Ka1U/O.8 v. United Statu, 6 Ind.Cl.Ccmm, 
464, 502 (1958); Pueblo do ZalMa Y. Unit<Jd Stat(}lJ, 1 Iud.CI. 
Comm. 61V, 622 (1059), nff'd 152 C.Cls. 866 (1961), cert, den., 
:368 U.S. 82'2 (lU61); O~J(lge Nation v. United St(],te~, 11 Ind. 
Cl.Comm. 733, 636 (1962). 

741-42ll----&i----O 

\i' 

---------------i~
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this was a period of distress for all Navnjos and au 
era of flight, particularly to lands west of their cus­
tomary places of usc and occupancy. The Commission 
finds, therefore, that the Navajo Trihe has no claim 
under- "original Indian title" to any" ('1' the Navajo­
Hopi overlap area. 

DEFENDANT'S OBJECTIONS TO BOPI PROPOSED FINDINGS 01' 
FACT 

HOPI FIXDINGS 1, 2 AX[) 3 

No objection. 

HOPI FINDING 4 

Defendant objects to this finding as indefinite and 
confusing. For example, it is impossible at this time 
for defendant to take any position with regard to the 
"claims herein allowed" to the Hopi Tribe Or "upon 
t~~e claims herein found to be due" since the Com­
mission has made no determination upon the Hopi 
claim. 

HOPI FINDiNGS 5 AND 6 

Nv objection. 

HOPI FIXDIKO 7 

Defendant has no objection to the statement that, 
commencing about 1275 A.D., the ancestors of the 
modern Hopi began to concentrate their dwclllnzs o 
near tbe center of thc territory used hy them. De­
fendant does object, however, to the remainder of this 
proposed finding, particularly to the statements and 
implications that the Hopis used or continued to use 
the larger area described in finding 6--namely, "the 

. ,
, I 

'j 
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area between Navajo Mountain and tbe Little Colo­
i-ndo River and between the San Francisco Mountains 
and tile Lukaehukais." As pointed out in defendant's 
requested finding 22, the so-called "outer area" where 
the Hopis hunted, gathered wild food products, and 
maintained their religious shrines, was not ex-elusively 
used and occupied by Hopi Judians h. 1848 or at the 
time the 1882 Executive Order Reservation was estab­
lished. The area exclusively used and occupied by 
the Hopis when American sovereignty attached in 
l!HS and when the Hopi Executive Order Reserva­
tion was established in 188~ is described in defendant's 
requested finding 22 and is the area to which the 
District COUl't found that the Hopi Tribe alone had 
title. 

HOPI FI>''llIXG 8 

Defendant objects only to the next to last sentence 

in this proposed finding. The Havasupai tribe lived, 
or at least utilized some of the area, between the Hopi. 
villages and the Grand Canyon. 

HOPI FIXOIXCS 9 THROUGH 12 

No objection. 

HOPI FINnING 13 

De-fendunt's only objection to tbis finding is to the 
implication that all of de Vargas' travels were within 
the area herein claimed by the HoP!5. 

HOPI FINDINGS 14 ANJ),15 

No objection. 

...."\
I 
i 
i 
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HOPI FINDING 16 

Defendant objects to this finding insofar as it 
alleges Hopi exclusive use and occupancy of thc area 
herein claimed by the Hopi Tribe. The absence of 
any other Indians in the area does not necessarily 
mean that the entire area claimed was used and 
occupied by Hopi Indians. 

H 0PI Frxnrxos 17 AND 18 

No objection.
 
HOPI FINDING 19
 

~efendant has no objection insofar as this finding 
recites the' provisions of the Treaty of Guadalupe­
Hidalgo between the United States and Mexico in 
1848. Defendant does object, however, to any legal 
conclusions herein expressed by counsel for the Hopi. 

HOPI FINDING 20 

Defendant objects to this finding and SAys that the 
evidence clearly shows that the Hopi Tribe abandoned 
and ceased to nse much of the area described before 
Ame:ican sovereignty attached in 1848. As pointed 
out In defendant's requested finding 21 even before 
the Spanish contacted them, the Hopi had abandoned 
lands and territory fonnerly used by thorn," Thns, 
sometime between 1300 and 1500 A.D" the Hopi with­
drew from the Moqui Bntte country between thc 
Liltl.e Colora~o and the southern boundary of the 
HOPI Executive Order Reservation , 218 the villages 

m Colton, Tr. 7404. 
245 See Hopi Ex. 2. 
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along the Little Colorado near Winslow were moved 
to the Hopi Mesas farther north, to Oraibi, and into 
the Jeddito Valley. Afte!' the Spanish came this 
withdrawal by the Hopi continued and by 1700 they 
were only occupying the Mesas that thcy occupy 
today.s" 

The Hopi abandoned many of their old shrines long 
before the United States acquired sovereignty over 
thp Southwest. Thus, they nhandoned their shrine 
on Navajo ~ronntain, north of tile Executive Order 
Reservation, theil' shrines in the Sun Francisco 
3Ionntains, and their shrines around Winslow in the 
Little Colorado ValleY.'~ But in spite of such physi­
cal abnndonrnr-nt of that country, says Dr. Colton, 
the Hopi still fl'el "that those places belong to them. 
FOI' that reason eertaiuly Hopi are making claims 
to all this old land although it is not land that has 
been used by them for many generations.":"1 

Althongh Dr. Fred Eggan, the expert witness for 
the Hopi Tribe, indicates general agreement with 
the above statement by Dr. Colton, he qualifies such 
agreement by saying (Tr. 7405), "They abandoned 
them physienlly, They did not abandon spiritually 
and they continued to make use of them. They con­

, tinned to visit them." 
Detvndant insists that aetuul ex-elusive use and oe­

cupany uf Muds for a long time h~i'J~'e American 
sovereignty is a r-ondition precedent to a valid claim 
a,g'aiust the United State... 011 the' basis of (':Indian 

~".' Colton. Tr. ('-10!.
 
~~", Culton, 'I'r. 7·1O;i.
 
~:d Tr. 7' -l05.
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title." Such exclusive use and occupancy is not ful­
filled hy thc Hopis merely because they feel that they 
own the lands where their religious shrines are 01' were 
located as well as all of the territory between those 
shrines and the villages they occupy. The mere fact 
that members of the Hopi Tribe pay occasional visits 
to religious sbrines located many miles from the lands 
regularly used hy them for habitation purposes 01' 

for farming; grazing their sheep, goats and cattle, 
or for hunting and gathering wild food plants, will 
not support a claim to the sites of such shrines 01' 

the land in between under "Indian title." 

HOPI FINDINGS 21 Axn 22 

Defendant has no objection to these findings if the 
phrase "Hopi territory" is changed to "claimed ter­
ritory of the Hopi." 

HOPI FINDINOS 23 THROUOH 29' 

No objection. 

HOPI FINDINO 30 

Defendant's only objection to this finding is as 
follows: 

(a) Defendant is unfamiliar with and is unable to 
locate 44CoIlabana Mountain;" referred to in liue· 3 
of this finding. Defendant believes that the refer­
ence intended is "Cnlnbnsa Mesa. " 

(b) The 1862 map referred to in the last paragraph 
of this finding (Def. Ex. G-2300) is a sketch of puhli" 
surveys in New ~Icxico to accompany the annual 
report of the Surveyor Generat. This map outlines 

no boundaries for any of the Indian tribes shown 
thereon. It only indicates general areas of location 
for the various tribes. It is, therefore, not possible 
to make a positive statement (as petitioner does) 
that the Navajos are shown "extending from the Rio 
de Chelly south and east to the Rio San Jose, with the 
majority of the Navajo lands still located in New 
J.\lmloico." 

- HOPIFHiIlL'<a31-- --­

Defendant's only objection to this finding is to 
usc of the phrase "Hopi country." If this is changed 
to ·'country herein claimed by the Hopis," there is 
no objection to the finding. 

HOPI Fun>HlG 32 

Defendant's objection to this finding is directed to 
the phrases "Hopi country" and "in direct competi­
tion to long established Hopi nee." If the first 
phrase is changed to "country herein claimed hy tbe 
Hopis" and the last phrase deleted defendant does 
not object to the finding. 

HOPI FINDING 33 

Defendant objects to this finding. The evidence 
before the Commission does not support a finding 
that "there was sufficient Hopi population to utilize, 
in customary Indian manner, the area claimed by the 
Hopi Tribe for the entire period during which 
abcriginal title was established." 

When American sovereignty attached to this part 
of thc United States in 1848, the populatiou of the 
Hopi probably numbered only about 2,450 iueu," 

~
 
I­

\ 

I 
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women and children: ~~~ or as Charles Bent, Super­
intendent of Indian Affairs, reported to the Com­
missioner of Indian Affairs on November- 10, 1846 
(Def. Ex_ G-29, p. 7): "'fhey nnmber about 350 
families or about 2A50 souls." m Thus) the average 
Hopi family consisted of husband and wife and five 
children; nnd there is nothing in the reeoj-d to in­
dleate that this is not a fair estimate of the Rizp 
of tbe average Hopi family ill 1846 01' 1848. 

HOPI FINDING :H 

Defendant's objection to this finding relates to the 
closing statement which is, in effect, that as of 1848 
the Meriwether line represented the eastern boundary 
and the Colorado River the wesfern boundary of 
lands exclusively used and occupied by the Hopi 
Tribe and that the Havasupai lived to the west. 
Defendant refers the Commission to defendant's re­
quested finding 22 for a rofereneo to the area that 
defendant believes was exclusively used and occupied 
hy the Hopi Indians in 1848. 

HOPI FIlWINO 35 

Defendant objects to this finding. Defendant does 
not deny that it took control of the lands herein 
claimed under "Indiau title" by the Hopi T"ibe as 

m Eggnn, Tr. 7320; Hopi 'Ex. 4(e). 
Ellis, Tr. 7531 and 75.)0; Klllekholm, T., 123:2-123a. 
::"J Bent. reported n Hopi population of 2..t:iO in November 

184« nud Indian Agent. ~IidlUl!J Steck reported II fiuuro of 
2.;~OO on -Iunc 28, 1852. (Del. Ex. G-lf18.) It seems to he a 
fall' statement. thl.'I'cfOl"e, ttl 511.\" that the Hopi probnbly UllII]­
bored only nbout 2,-l5D in 1848. . 
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described UI Hopi proposed finding 20. Defendant 
d~lties, however, that all of such lands were exclu­
aively used and occupied by, that petitioner in 1848 
when United States sovereignty nttaehed. Defendant 
has no objection to that portion of the finding which 
states that by decree of the court in the case of 
Hf'Ali1lg v. Jones, 210 F. Snpp. 125, the ai-en described 
bv metes and bounds in this finding-namely, the 
I~nds within Land Manageineut District 6, as defined 
011 April 2·1, 1943, constituted a reservation for the 
Hopi Indian 'I'ribe. (See judgment in Healing v, 
Jones, pages 225-228 of Hopi Ex. 78.) 

HOPI FINnL'I'"o 36 

Defendant's objection to this finding relates only 
to the last pl1r,ase-nm1H::ly, "notwithstanding its air 
original title." - Defendant does not believe tbat the 
evidence supports a finding that the Hopi Tribe had 
aboriginal title to all of the 1882 Executive Order 
Reservation lands in 1848, -the crucial date as of 
which such "titlc" must be detennined. 

DEFENDANT'S OBJECTIONS TO NA.VAJO PBoPOSED FINDINGS 
OF PA.CT 

NAVAJO FINDINGS 1 AND 2 

No objection. 

NAVAJO FINDl.'W 3 

Defendaut's only objection to this finding is di­
rected to the dcclaratiou on page 24 that "Th,' 
number of Navnjos usually had bern underestimated." 
The nnthority for this statement is Indian Agent 
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Dodge's letter to W. W. H. Davis, Superintendent 
of Indian Affairs in New Mexico in 1856. Dodge 
was only referring to the situation in the middle of 
the nineteenth century. His statement is no evi­
dence that this has heen common practice through­
out Navajo history. 

NAVAJO FINDING 4 

Defendant objects to this finding. 
This finding is filled with material that moans 

absolutely nothing to this Commission when we con­
sider that the question before the Commission is, 
"mat lands did the Hopi and Navajo tribes re­
speetively use and occupy; in 1848 under a claim of 
Indian title within the area described in Hopi pro­
posed finding 201" Defendant objects to all of such 
irrelevant material. 

In addition to population figures herein reported 
for the Hopi Indians from as early as 600 A.D. to 
1937 (to which defendant has no objection), the find­
ing stresses the following: 

(a) Throughout most of the years of Spanish SOY­

ereignty over this part of the Southwest, and at the 
time of United States sovereignty in 1848, the Hopi 
Indians lived in seven pueblos or .villages, located 011 

First, Second and Third Mesa. Those pueblos are the 
same liIIages mentioned in defendant's requested 
finding B-namely, Hano, Siohomovi and Walpi on 
First Mesa; Shongopovi, Shipaulovi and Mishougnovi 
on Second Mesa j and Oraibi on Third Mesa, 

(b) Throughout the years of Spanish sovereignty, 
and lit the time of United States sovereignty in 1848, 

l
,,-,
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the Hopi Indians customarily farmed in fields within 
a few miles of their villages. 

(c) .Throughout the years of Spanish sovereignty, 
and at the time of United States sovereignty in 1848, 
the Hopi Indians customarily herded and grazed their 
flocks of sheep, and what few cattle they had, within 
25 miles of the three mesas they occupied. 

(d) As the population of the Navajos increased, 
their need for additional lands resulted in a Nuvaio 
expansion westward. Thus, N avajos moved into much 
of the country bordering the Hopi mesas. This fre­
quently resulted in strained relations and at times 
even warfare between the two peoples. Thus, some of 
the Hopi Executive Order Reservation was already 
occupied by Navajos when it was created on Decembei­

16, 1882. 
Defendant agrees with the summary statements 

above set forth. Defeudant's objection to the finding 
is that there is no reason for Nuyajo counsel to ineor­
poi-ate so much irrelevant material and thus use 43 
pages to detail these conclusions. We have no inten­
tion of suggesting how the Navajns should submit 
their findings but it is because of such irrevelant ma­
terial that the proposed findings herein submitted by 
the Navajos are so extremely' long and detailed.f" 
'I'here is no justification, in presenting the Navajo 
claim to the area, for counsel to submit findings cover­
iug 710 pages, plus 4,502 footnotes, and 90 pages of 

appendices. 
~;,. The Y('l'y next linding submitted b:r the Nuvnjos starts at 

puge 71 nnd "ends on pnge 2U1. It is simply i-idlculous for uny 
finding: to be this detailed. 
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NAVAJO FINDING 5 

Defendant objects to this finding since it is not S"I'­
ported by the evidence.'~ 

Throughout this entire finding (and literally hun­
dreds of references are noted) the N,rmjos draw 
wholly unwarranted conclusions from every tree ring 
date that is reported for an archacological site. Thus, 
for every single date that is reported hy the tree ring 
laboratory, whether this be a "bare" date, a "plll~~J 

date, or any other kind of a date, the Navajos con­
tend that they were present at that site on the date 
indicated, This is wholly unwarranted since a "bnre" 
date and a "plus" date do not necessarily represent 
the time that timber was cut. As Mr. Smiley, the 
Navaj(. tree ring expert., testified, a "plus" date may 
be thirty years or more off from the date when the 
tree actually died, and a "bare" date may be off even 
more.2~O Furthermore, even if we assume tha t Nava ~ 

jos cut the trees for which dates have been reported, 
this does not prove exclusive use and occupancy of 
the area in question at that time, or any other time 
material to this aboriginal land claim. 

In defendant's requested findings 39-42, to which 
reference is now made, defendant describes and ex­
plains in detaU just how tree ring data should be 
utilized to determine the probable date of construe­
tion at the site from which the tree ring specimen 
was derived. Only by obtaining a cluster of dates, 

m Although this proposeU finding CO\'CI'S som~lhillg like 221 
pnges, the heart of it is in the-first pumgmpb. 

~~~ 'I'r. 2031, 20JO, :205G-!i7 find 2mm. -, 
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within a year or two, can anyone determine a prob­
able construction date for that site. 

Although the Navajos say (Navajo footnote 441, 
page 72 A) that the tree ring dates cited by them in 
these proposed findings are not intended to be eon­
strned as "eonstruetion" dates, but only to damon­
strate the presence of Navajos at a particular place 
at the approximate date yielded by the tree ring 
specimen, this was not their contention througho~t 

the trial of the case. And the site sheet reports III 

Navajo Exhibit 520 A-W also indicate oth~rwise s~ce 

the description there set forth, in every instance, 1S: 

"Prohahle Age." That can only mean: When w~re 

the hogans and other structures described ~n the .Slte 
sheet built, used and occupied by the NavaJO Indians 
who built them? 

Defendant disagrees with the Navajo assertions on 
page 74 relating to the 1686 report of the Spaniard 
Posadas. 

AltllOngh Bandelier interpreted tbe report .by Posa­
<las tbat "in 1686 it was stated that the tribe [Cos­
nines] was sorely pressed by the Navajos," an exam­
ination of the Spanish document referred to reveals 
that Posadas did not use the word "Navajo" but 
rather the word "Apacha." Bandelier interpreted 
this to mean :Navajo Indians since Navajos were 
originally described as Apaches. Schroeder. ~nd 

Euler disagree with Bandelier and are of the opmion 
that the Apaches referred to were Yavapai Apaches 
and not Navajo Apaches'" since the document states 
that the Apache nation lived to the south of the 

::!,T Dl'f. Ex. 5, P. -if) in Docket. 91 and Hnvasupul Ex:. 24, p. 7. 
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Ooninas and that the Sierra Azul (Mingus Mountain 
near Jerome, Arizona) was in the Apacha territory 
(which is Yavapai country), 

Another point of disagreement between Euler and 
Schroeder on the one sidc and the historian Donald E. 
WorcesterU& on the other concerns the relationship 
hetween the Navajos and the Havasupai in 1686. 
Worcester writes as follows (Navajo Exhibit 501, 
page 107): 

According to the report of Fray Alonso 
Posadas in 1686, the Cosninas (Havasupai) 
had been subdued by the Navaho. 

Euler and Schroeder, again relying upon the 
. Pefialosa account, believe that this repor-t indicates 

the enmity existing between the Havasupai and 
Yavapai and not enslavement of the Havasupai,?" and 
definitely not subjugation by the Navajos. 

On page 92 of this finding the Navajos refer to 
many areas within which sherds of Navajo pottery 
were found. The mere fact that various kinds of 
broken Navajo pottery wcre found at the areheaologi­
col sites named is no proof of Navajo exciusive use 
and occupancy of such sites at any time and may 01' 

may not result from Navajo use and oceupancy of 
those areas. After all, the Navajos did trade some of 
their pottery eveu though it was not of the quality of 
Hopi pottery. • 

At page 105 of this finding, counsel for the Navajos 
contend that after 1800 and hefore confinement of the 
Navajos at Fort Sumner, "not only did the Navajos 

~u See Nllv. ElC. 501, p. 101, In.
 
"s Huvasupni Ex. 24, p. 7.
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consider thc area west of Hopi and north of Flag­
~tnff as their country, but the Yavapais, Hopis, the 
\Vestern Apaches, and the HOY8SUpais also recognised 
this area as Navajo territory." The authorities cited 
rio U<Jt ,,1tpport slIeh fiuding. 

Thc first authority cited is a statement in 19<12 by 
George Hunt, a 76-year-old Yavapai Indian. Mr. 
Hunt was testifying hefore two Department of the 
Interior attorncys-Felix Cohen and Ahe Barber­
who were conducting an investigation of Hualapai 
and Havasupai land claims. Included in the ques­
tions propounded to Mr. Hunt were the following: '" 

Mr. COHEN. Do you understand maps ~ 

GEORGE HUNT. Yes. 
Mr. COREN. Suppose you point out on this 

map your understanding of the boundary of the 
Yavapai country. 

GEORGE Hum. The boundary of the Yavapai 
country line is from Signal south to the Gila 
River, then along the Gila River to the Agua 
Fria River, then up the Agua Fria River to a 
point about half way to Lake Pleasant, then 
east to include Camp McDowell Reservation, 
then up the Verde River to Camp Verde, 
then northeast to Flagstaff (circling to include 
Mormon Lake), then west to Seligman, then 
south to Oemp 'Wood, then along the south side 
of Burro Creek to Signal. 

Mr. COHEN. Were there any other Indians 
living 011 the east [of the Yavapai] j 

GEORGE HUNT. Ycs, Tonto Apaches, San 

zoo Hn..nsnpni Ex. B in Docket 91. Statement of George 
Hunt indentified ns Exhibit W in Huvasupai Ex. 8. 

p.... -.. 
1;';-'. 
t, 
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Carlos Apaches; the Navajo to the north and 
east, and on the north the Supai. 

Mr. COHEN. From whom did you learn of 
this boundary j 

GEORGE Htrxr. From my parents, grand­
falher, great-grandfather and uncle. 

It is clear £I'01U the above questions and uuswers 

that the only conclusion to be drawn from George 
Hunt's statement is that the Yavapai Indians knew 
and recognized the fact that. Navajos lived north and 
east of the Yavapai whose northeastern bouudary, he 
said, reached Flagstaff,": 'I'he statement tells us 
nothing of the time to which the witness' testimony 
related although the finding here proposed relates 
such period of habitation to "After 1800 and prior 10 
Fort Sumner." 

The next authority ciled is the Hopi J oumal of 
Alexander M. Stephen.?" The events described'relate 
to the year 1863 when Kit Oareon was in hot pursuit 
of all Navajos. There is not a word iu the reference 
that justifies a finding, as the Navajos suggest, tbat 
"After 1800 and prior to Fort Sumuer" the Hopi 
Indians considered the area west of Hopi and north 
of Flagstaff to belong to the Navajos. 

The third authority cited is Greuville Goodwiu to 
the effect that the Western Apache recognized the 
fuet that after 1800 and betoro the Fort Sumuor 
j)el'iod, all land west of the Hopi mesas and north of 

:61 Mormon Lake is shown 011 the Nnvujo Lend Claim Map 
(Nnv; Ex. 510) directly enst of Station 28 und southeast of 
Flagstaff. 

:63 Def. Ex. E-403, pp. 1016-1017,' 
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Flagstaff belonged to the Navajos. Goodwin's writ­
ings do not justify such a finding. He merely says 
that north of the Western Apache bands lived the 
Navajos and that fear of the Navajos prevented the 
Western Apaches from penetrating that part of 
Arizona located north of the region around Snow­
flake.'~ Furthermore, Goodwin's Map II on page 
65 of Navajo Exhibit 645 shows the areas designated 
by him for the respective Indian tribes surround­
ing the Western Apaches in 1850. The Navajo 
u.,'e8terl~ boundary, na outlined by Goodwin, is n north 
and south line running almost through the center of 
what became the 1882 Hopi Executive Order Reserva· 
tion (1 Kappler 805). 

The last authority cited is Dr. Robert A. Manners, 
defendant's expert in the Havasupai case. There is 
nothing in Dr. Mouners' report (Defendant's Emi?it 
1 in Docket 91) at page 131, to which the NavaJOS 
refer (or anywhere else), that justifies the statement 
that "the Havasupais also recognized this area as 
Navajo territory." . 

When Major Kendrick wrote to Govemor Mer,­
wether on January 25, 1857 that the "Seven Pueblos 
of Moqui" were situated near the western border of 
the Navajo country, between 8'6 and 110 miles from 
Fort Defiance (Navajo Exhibit 158), he was clearly 
pointing out that the Hopi villages lay west of the 

:&3 Nnv. Ex. 64:5, pp, 16 and 71. . . . 
Snowflake is shown on Navajo Exhibit 510 on Sll'l'er.Creek 

south of Holbrook, Arizonl~ end directly eas~ of S~tlon 27 
on that. map. This is fur south of the Navajo-Hopi overlap 
and within the Nllvlljo-Western Apache overlup 

I
 
i 
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land. then regarded tc be the country occupied by 
Navajos. Counsel for the Na\'~90s indicate agree­
ment with Major Kendrick's statement but at the same 
lime negate such "agreement" by saying that the 
Hopi pueblos were surrounded by country in which 
the Navajos held exclusive dominion and control and 
that-the "western boundary of Navajo land cxtended 
west of the Hopis to the Colorado River." (See page 
185 of this proposed finding.) Defendant insists that 
if -Major Kendrick's description of the western limits 
of Navajo country in January 1857 meant anything 
at all it meant that the Navajo lands lay wholly cast 
of the Hopi villages. 

The historical events cited in this finding, beginning 
at about page 187, all give clear indication of Navajo 
families being in flight in 1858 and through the ensu­
ing years. This coincides with defendant's conten­
tion that the years 18.5S-1868 r~lJt'escnted a period of 
flight for the Navajos when they were moving from 
one place to another trying to avoid the military 
forces that were in the field ngninst them. Thus, we 
find reported statements in this finding as follows: 

On November 3, l85S Colonel Miles wrote 
o~ his plnn~ for n camp~ign agninst the Nav­
ajos, Leaving tile Chinle Vallcv he intended 
to strike southwest "to Calabasita Sierra and 
mes~ to t~e wes! of Moqui where mo,<;t of the 

HIndians Wttlt their families an! nOlfJ. m (Pages 
192-193,) 

On July 14, 1859, Major Shepllt'l'(l's eonunund 
was ordered to pl'o(:('cd "to a mountain 1)t~\"(H1d 

__.....:t;.:he Moquis villages, ioluwe it wus rcpnrted SC\'­

2111 AJI emphasis is aura. 
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eral of the wealthy Navajos hnue taken their 
stock and jlock", and 'lDhere it is supposed some 
of the depredators and disaffectcd make the;,' 
Jdding." (Page 198.) 

In August 1859 an Army expedition encotID-' 
tercd only a few Navajos near- the Hopi vil­
lages, but found evidence that large herds had 
been ilea,· Moqui, in Keams Canyon; and i1J. 

Steamboat Oanyon the precious sointe», Nava­
jos also had been nortk and northwest of the 
Hopis. (Page 200.) 

On September 29, 1860, MajOl' Sibley learned 
from a wounded Navajo that many Navajos 
,.ere jleein,g [rom the troops to the Chelly 
(Chinle Valley), Callahasa Mountain, Pueblo 
Colorado and Moqui Villages. (Page 201.) 

In September of 1859 tbere were many 
abandoned Navajo huts on mack Mesa, (Page 
201.) , , 
. In the fall of 1860 hostilities against the Nav­
ajos by the Army caused many to take their 
flocks to the Calabaza Mountain, the Moqni vil­
lages, and the Siena Lernita. (Page' 207.) 

Colonel Canby wrote on December 24,1860: "I 
have the honor to report that from information 
derived from the Navajos recently captured, 
and from the delegations that have visited this 
post and Fort Defiance to ask for peace, indi­
eate that the g'reat hody of the wealthy Navajos 
with their flocks and herds (Ire now in the 1JiCin~ 

ity 0/ the San Francisco jJ!ouuta,ius. This in­
formation derived from differcnt sources is 
confirmed hy 0111' own observations. (Page 
212.) 

The passages emphasized in the ahovereferences 
all indicate Navajo flight or recent occupation of the 

~.'.'..' 
,
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respective areas referred to and not aboriginal use 
and occupancy thereof by that tribe. 

None of the evidence cited at pages 222 through 243 
supports the contention here advanced that the '';Nav­
njos had established exclusive occupancy and use 
rights throughout the Western area" long before 
1868-the Fort Sumner period. Although the evi­
dentiary references here cited (assum.f1~.q that the.]) (we 

,·.liable) may indicate the presence of Navajo fami­
lies at the various places named, such evidence does 
not prove exclusive use and occupancy of that area 
by the Navajos either in 1848 or any time in the next 
twenty years. 

What we have said above regarding the evidence 
cited for the pre-Fort Sumner period also applies 
with equal force to the so-called Fort Sumner period 
of 1863-1868 (pages 244-277 of this proposed Navajo 
finding). An examination of these numerous docu­
ments gives clear indication of the stress and strain 
under which the Navajos were living at this time and 
that their presence in the western portion of the 
large area herein claimed was of quite recent origin. 

Although the evidence cited for the post-Fort Sum­
ner period clearly indicates the presence of Navajos 
within the Navajo-Hopi overlap area shortly after 
their· release from the Bosque Redondo and that 
they have continued to use and occupy most of that 
area throughout the years since that time, such evi­
dence does not show oxcluaive use and occupancy 
thereof by members of that tribe in 1848, 1868, or 
any other time. The fact that they moved into the 
are" west of their 1868 treaty reservation and ex-

I 
i, 
t ..': 
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tended. their use and oeeupaney of such lands more 
and more throughout the ensuing years as their popu­
lation increased by leaps and bounds, did not vest 
the tribe -with original Indian title in those lands. 
Such "title" could not be obtained by moving upon 
lands that were then a part of the public domain of 
the United States and which the Navajos had not ex­
clusively used and occupied in 1848 when United 
States sovereignty attached. 

NAVAJO FnmINo 6 

Defendant objects to this finding. 
Defendant agrees with many of the statements of 

fad herein submitted by the Navajo Tribe. De­
feudaut, however, cannot agree with the ultimate 
conclusion set forth which is, in effect, thai the 
Southern Paiutes who used and occupied the area 
east of the Colorado River between the San Juan 
River on the north, Moenkopi Plateau all the south, 
and Black Mesa on the east were a port of the Navajo 
Tribe when American sovereignty attached to this 
territory in 1848 and that consequently the Navajo 
'ftibe had "Indian title" to that area, Such a finding 
would be based entirely on conjecture and 
supposition. 

The evidence is quite clear that the San Juan 
band of Southern Paiutes, at least since 1776, lived in 
the area above mentioned and shown on the map 
accompanying Isabel Kelly's ethnograpWc publica­
tion in 1934 entitled "Southern Paiute Band." 
(Def, Ex. G-16.) 'rhat territory is now a part of 
the Navajo Reservation but in 1907 and 1908 the 
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northern portion of it, which is .located in the State 
of Utah and is known as the Piuto strip, was set 
aside by administrative action as a reservation for 
the Southern Painte Indians. (Nay. Ex, 612.) 

'Orner Sewart, who has made au extensive study 
of the Paiutes and has testified in a number of eases 
before this Commission, acknowledged in testimony 
in the Southern Paiute ease (Dockets 88 and 330) 
on September 12, 1961 that Escalante 'met groups 
of Southern Paiutes who were living in this area 
when he traveled through the territory in 1776 (So. 
Paiute Tr. 1126) and that the occupants of Paiute 
Canyon near Navxjo Mountain and in the country 
immediately north of Tuba City, at least since 1776, 
were Southern Paiute Indians. (Stewart, So. Paiute 
Tr. 1126--1127.) The evidence cited by petitioner 
for the years between 1776 and 1865 (pages 295-298) 
shows that although the Navajos and Paiutes were 
"friendly" they were spoken of separately and not 
as an amalgamated group. As late as 1873, they were 
still reported as a separate Paiute group. The fact 
that in 1873 they were "nearly isolated from the other 
[Paiute] tribes" and that they "affiliate to a greater 
or less extent witb the Navajos" (Nay. Ex. 679) 
does not support petitioner's conclusion (page 302) 
tbat "at all times material herein, the Paiutes were 
absorbed into and a part of the Navajo Tribe and 
ceased to he an identifiable band." 

Although at some time prior to 1938 some Paiutes 
apparently became integrated with the Navaios it., , 
does not appear when this oeeura-ed or whether it 
occurred through intermarriage of individuals or n 
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merger of groups, The testimony of Mr. Stewart 
which petitioner intimates (pages 294-295) would 
support a very early "assimilation" of the Paiutes 
east of the Colorado by the Navajos does not do 80. 

Thus, Commissioner Scott asked ,Mr. Stewart (So. 
Paiute Tr. 1131): ' 

Q. From all your findings and your studies 
here, are you in a position to state whether or 
not that integration was quite formally estab­
lished for some years prior to, say, 1859 or 
18647 

A. It might have already started in 1776. 
...... I am not sure..... 

Q. But at least, you are in a position to say 
that they definitely integrated, and that inte­
gration was accomplished at a later date than 
1864'1 

A. At which date it was accomplished I 
wouldn't know. 

But I would say it must have been ••• 
before or in tbe period between 1776 and con­
siderably in the past. Exaetly wbat date I 
wouldn't know, but it is ancient, an ancient 
integration. 

It may have already started before 1776, 
because I have a limited knowledge of the area. 
(So. Paiute Tr. 1132.) 

Q. So that the essence of what you have said 
here is that although your findings are not 
definite as to the date ••• certainly in 1938 
[when Stewart conducted a field investigation] 
there was a definite amalgamation which might 

..
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be characterized es Navajo. Am I right! 
(So. Paiute Tr. 1134.) 

A. Right. 

Testimony of this kind (and it is the best that has 
been submitted) is clearly incapable of supporting the 
Navajos' claim of original Indian title to the area 
herein referred to. 

NAVAJO FIl<DINO 7 

Defendant objects to this finding and especially to 
the eonelusion expressed on page 313 that the practice 
of slave raiding in. Navajo territory, a practice 
originating in the period of Spanish and Mexican 
occupation, "was carried on vigorously by the defend­
ant United States after acquisition of the Tenitory of 
New Mexico by the United States in 1848." This 
statement charges the United States with officially en­
gaging in the practice of slave raiding against the 
Navajo Indians. There is absolutely no evidence to 
support that charge. Defendant does not deny that 
slave raiding against the Navajos was carried on when 
this part of the Southwest was under Spanish and 
Mexican rule. Defendant, however, is not responsible 
for what may have heen done, either officially or un­
officially, to the Navajos before United States sover­
eignty in 1848. Nor is defendant responsible for or 
liable to the Navajo Tribe for misconduct by in­
dividual white settlers in taking Navajo women and 
children captive or forcing them into bonds of slavery. 
In fact, the Commission will take judicial notice of 
the fact that laws were enacted by the United States 
and every effort possible was made by this Govern­
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ment to prevent and end all forms of slavery and 
involuntary servitude in this country. Defendant, 
therefore, objects to this finding since it has no 
relevancy to the question before the Commission and 
is only submitted as an excuse, not a true reason, for 
the raiding and marauding of the Navajo Tribe in 
the early years of American sovereignty over this 
part of the country. 

NAV.<JO Fh'lDINO 8 

Defendant objects to this finding and especially to 
the conclnsion set forth on pages 326 and 327. Ap­
parently the Navajos believe in the old maxim that a 
good offe~se is the best defense. Tbus, instead of 
acknowledging that their marauding and raiding of 
the white settlers was responsible for the military 
action taken against them both before and after 
American sovereignty, they would have the Commis­
sion find tbat the whites were tbe instigators of all 
wrongs and that the Navajos only retaliated to protect 
themselves. The historical records clearly show other­
wise. In order to get a clear picture of the historical 
events involving the Navajo indians and the settlers 
of New Mexico before and after American sovereignty 
over this 'I'erritoryin 1848, the Commission's attention 
is invited to defendant's requested findings 29 through 
35. Those findings must be considered at the same 
time that tbis proposed finding by the Navajo Tribe 
is weighed. 

NAVAJO FINDDW 9 

Defendant has no objection to this finding insofar 
as historical facts are related as reported in the 
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documents cited. Defendant does object, howevar, to 
the conclusions expressed On pages 360 and 361 since 
the facts in no way support or justify such findings. 
Defendant also objects to the use of such tenn~ as 
"Navajo land" and "Navajo country" floequently 
found in this finding and to petitioner's deset-ib ing 
certain acts of the United States as injustices com­
mitted against the Navajo 'I'ribo, 

We do not believe that the facts herein referred 
to are of any real help to the Commission ill deter­
mining what lands the Navnjn Trihe exclusively used 
and occupied from time immemorial and especially 
ill 1848. In fact, the events cited nnd places refer-md 
to in this finding and the historical events described 
in defepdll1lt's requested findings 2fJ.-35, to which 
the 'Commission's attention is iuvit(!d, clearly show 
nonexclusive 118e and occupancy of those areas. De­
fendant's requested findings 29-35 must be considered 
in conjunction with this proposed finding by the 
Navajo Tribe if the Commission is to get a true pic­
ture and understanding of the situation that led 'up 
to the negotiation of the treaties herein referred to. 

As defendant points out in defendant's requested 
finding 34, the Navajos did not feel tbat they bad 
received unfair treatment in their negotiations with 
General Shcnnan and Col. Tappan when the 1868 
Treaty was concluded and a reservation was agreed 
upon for them. Berboneito, whom they had chosen 
as their principal leader, expressed the feeling of all 
Navajo representatives at the treaty council when he 
said (Nac. Ex. 410,1'.1): 

105 

Weare very well pleased with what you .~ave 

said and well satisfied with that reser:ation; 
it is. the very heart of our country and IS more 
than we ever expected to get. 

NAVA,TO Frxnrxc 10 

Defend:mt objects to this finding and respectfully 
rufers He Oonuuission to defendant's requested find­
ings 39 through 42 fOI' an understanding of tree ring 
dating' and the limitations upon the use of such da.tes 
for determining tbe probahle date of construction 
at v~l'io1lS archaeological sites. 

Defendant. UOl'S not question the Navajo assertion 
at the beginning of this proposed finding that the 
Navajo m'ehaeologieal survey was made to obtain 
evidence of Indian use and occupnucy of the area 
claimed for which historical data was lacking, to 
determine the extent of the territory formerly used 
bv the Nuvnjo Indians, and to ascertain what other 
I~lllians may have lived within the area claimed, 
Dofondnnt does, however, categorically deny ~e 

Navajo elnim that "Every effort was made to main­
tain high .professional standards in following the 
techniques and procedures normally pursued by 
archaeologists." As defendant has pointed out ~ 

defendant's requested findings 39 through 42, and will 
show in its objections to this proposed finding, the 
Navajo archaeologists failed completely to use the 
tree ring data reported hy the tree ring laboratory 
in the manner in which sueh data should be utilized 
in determining when construction took place upon 
the sites for which sucb data was reported. 

.,-.. 
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Defendant agrees with the Navajo statement on 
page 364 that the Navajo archaeological survey with­
in the area herein claimed by that tribe was extensive 
rather than intensive. That is no exeuse, however, 
for unjustified and erroneous interpretntion of the 
data compiled. And that is precisely what the 
Navajo archaeologists have done in this case. 

Defendant has no quarrel with the general discus­
sion herein set forth by the Navajos (pages 366-J88) 
relating to the ethnic identification of Navajo versus 
Hopi sites and the descriptions outlined for Navajo 
hogans and other structures herein named. Defend­
ant does not agree, however, with the conclusion 
stated on pages 367 and 388 that of the 666 sites 
recorded within the Navajo-Hopi overlap area. 638 
are unmistakably Navajo. 

·CoUnsel for the Navajos point out on page 389 of 
this proposed finding that there is no way to deter­
mine whether a number of structures on a Navajo 
ar~haeological site were built at the SnIDe time or at 

.different times. Defendant agrees one hundred per­
cent. But in spite of the above statement, the Navajo 
archaeologists have consistcntly dated the sites where 
tree ling dates were obtained as being occupied by 
Navajos at the time of the tree ring date. The incor­
reetness of such dating technique has heen pointed 
out in defendant's r"'luested findings to which refer­
ence has been made. As elderly ·Navajos freely 
admitted, and as counsel for that tribe acknowledge, 
Navajos constantly rebuilt and repaired their hogans 
nnd reused sound wood from older hogans in such 
lew construction. Because of this, the initial con­
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struction date of sueh a hogan at any site cannot he 
determined. As the writings of Smiley and Bannis­
ter, the tree ling experts, clearly indieate.?" a cluster 
of dates within a year or two (not within 25 or 30 
years as MI'. Correll stated-Tr. 4300A), wiU prob­
ably suggest a construction date since it is very 
unlikely fuat all of the dated specimens would erode 
so homogeneously that exactly the same number of 
rings would be missing from an specimens. 

As defendant has emphasized in its findings on tree 
ring daring, only a bark ("E") date represents truly 
a cutting date for the tree from which that specimen 
was derived. However, even a single HB" date can­
not ten us when the structure from which that timber 
came was built. It might have beeu a repair timber 
newly cut or it might have been a timber taken from 
an older structure, Thus, a. cl1.lster of daie« ~ essen,.. 
tial to date the probable construction: 0/ any structure, 

The chart that the Navajos have prepared on page 
417. of this finding means absolutely nothing to this 
Commission. Here the Navajos list the total number 
of "'B," HC," and "G" dates in one column and the 
total number or "bare" and "plua" dates in another 
.in·an attempt to point out their relationship over 10­
yeur periods from "pre-17001J to "post-Fort Sum­
ner." The fact that 280 HB," He,ll and uG" dates 
were reported by the tree ling laboratory as against 
223 "bm-a" and "pIns" dates is meaningless since' 
nothing is shown in the way of a cluster that would 
help date any site within the areas ill question. 

m N"n\". E~·. 6:H, p. ;2;1 and Def. Ex. F..-!i2, Pll. 2:l-2·1; also 
Ellis, Tr. 8911. 

....~ 

-
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Two charts attempting to show some sort of 
correlation between tree rings and pottery and tree 
rings and typology are shown on page 398 of this 
finding. Correlation I involves Navajo pottery man­
ufactured prior to 1800 and pottery manufactured 
only aft,cr 1800. As defendant points out in defend­
ant's requested finding 44:, the presence of Navajo 
potsherds at an arehaelogical site is no evidence of 
exclusive use and occupancy of that. site by Navajo 
Indians and certainly does not tell this Commission 
when such pottery was deposited at the site where it 
was found. Furthermore, since many shards of Hopi 
pottery were also found at various sites where Navajo 
potsherds were found, if the presence of such pottery 
means anything it shows nonexclusive usc aud oecu­
paney of such sites by anyone group of Indians 
during tbe period when such pottery was being 
manufactured. 

Correlation II attempts to show a type of agree­
ment between tree rings and typology. The traits 
listed in Appendix B include Navajo and non-Navajo. 
Furthermore, as defendant has pointed out in derond­
ant's requested finding 43, hogans of less than 10 feet 
in diameter and hogans largel' than 10 feet are not 
necessarily of pre-Fort Sumner and post-Fort Sumner 
construction respectively. And the same applies to 
the distance of the ash dump from the hogan.' It is 
unfortunate that the Navajo archaeologists did not 
interpret and apply the tree ring data as their own 
tree ring expert testified must he done in order to 
obtain the true meaning of such dating. The use of 
the tree rjng data by ~Ol'J'Cn is not in line with the 
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accepted practice now in usc as described by Smiley 
and Bannister and as pointed out in defendant's re­
quested findings 39 through 42. 

At pages 410-414 of this finding the Navajos list 
spans of tree ring dates from all over the large area 
represented by the ,"avajo claim. Such tree ring 
summation means nothing, If the Navajos would 
show the Commission clusters of dates for structures 
at particular sites, theil such tree ring data, when car­
related with other evidence found at the site, might 
help the Commission determine the probable date of 
construction there and by whom (i.e., what Indians) 
the site was probably occupied. 

Schroeder's maps of the over-all area claimed by the 
Navajo Tribe (identified as Defendant's Exhibits 
8-802 through 8-805 and referred to on page 428 
of this finding) are not intended to delineate areas 
of exclusive usc and OCCUptUlCY by the Navajos for the 
respective periods represented by such maps. As Mr. 
Schroeder testified (Tr. 8133) ; 

The four maps, 8-802, 3, 4 and 5, are for 
reference so that we can point to the overall 
picture. 

They are not indicative of exclusive we and occu­
pancy of the area herein claimed-eitber by the Nav­
ajo Tribe Or any other Tndians, They only show the 
places where particular Indians were reported to be 
at tbe time indicated, even though their presence 
might only be on a raiding expedition. 

Defendant agrees with the Navajo statement on 
page 129 that prior to Fort Sumner (Le., prior to 
180S}, the Navajo" possessed only a limited number 
of metal axes, Consequently hefore their release from 

" 
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Fort Sumner they undoubtedly built more hogans 
with timbers felled by burning a,' with stone axes than 
after their period of confinement at that encamp­
ment. Tbe mere fact that the poles of ,1 hogan might 
have been felled by burniug, defendant agrees, is not 
conclusive evidence that the hogan was built before 
1868; and the reverse is also trile-namely, the mere 
fact that poles of a hogan were felled by a metal ax 
is not conclusive proof that the hogan was built after 
1868. 

Counsel for the Navajos devote milch of this finding 
trying to justify their method of dating by typology 
many of the archaeological sites described in Navajo 
Exhibit 520 A-W. Defendant does not agree that the 
typological criteria adopted hy Mr. Correll can cor­
recUy determine the time period of constl'llCtion at 
a partieular site or Navajo use and occupancy thereof. 

Oounsel for the Navajos criticize the expert wit­
nesses Ellis, Schroeder, Campbell, and Euler who 
appeared for the defendant and other overlapping 
claimants -and who analyzed the urehacological site 
sheet reports (Navajo Exhibit 520 A-W) submitted 
hy the Navajos in support of then- over-all land 
claim. Their contention is that these experts arrived 
at wholly unjustified conr-lusinna because of their 
failure to analyze all of the al'chul'ologieal datn uvail­
able to them and that their opinions "are based on 
a totally inadequate ""mpling and analysis of a se­
lected portion of the total available to them," (Page 
448 of this finding.) Thus, they contend that Dr. 
Ellie analyzed data pertaining to 264 hogans and 
fa lIed to consider similar dnta for 1,770 other hogans 
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when she concluded that the Navajo archaeologists 
could not justifiably say that a hogan with a floor 
diameter of 10 feet or less was probably constructed 
before 18GS-i.e., in the pre-Fort Sumner period. 

Dr. Ellis refused to consider all hogans with re­
ported diameters of 10 feet or less in this analysis 
because she did not feel that the date of probable 
construction could be determined from the data re­
corded on the archaeological site sheet reports for the 
1,770 struetures that she did not taelude in her analy­
sis. Thus, she only analyzed tbe data reported for 
the sites UpOIl which the Navajo archaeologists and 
the Government wituesses (Schroeder and Ellis) 
could agree as to the probable time of construction. 
(Sec Defendant's Exhibit E-:i3, p. 1.) This was 
enough to show that the size of the hogan did not 
necessarily indicate whether the hogan was construc­
ted pre- or post-Fort Sumner and, therefore, to show 
how completely fullacioua Correll's dating teelmique 
was. 

At pages 449 and 450 of this finding the Navajos 
have tabulated all sites within the over-all area
 
claimed nt which they claim NaV"~.io hogans, or ruins
 
of Navajo hogans, were found. A total of 2,034
 
hogans from 885 sites are recorded. They contend
 
that 626 hogans measuring 10 feet or less in diameter
 

, date pre-Fort Smnncr-i.e., were construe-ted before
 
1868, that 204 date pre- and post-Fort Sumner, that
 
122 date post-Fort Sumner, and that 207 cannot he
 
dated from the information or evideneeat hand. Of
 

. those measuring mare than 10 feet in diameter, the
 

. Navajos contend that 288 date pre-Fort Sumner, that
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275 date pre- and post-Fort Sumner, that 224 date 
post-Fort Sumner, and that 88 cannot be dated. 

Although counsel for the Nuvajus criticize Schroe­
der and Ellis and other expert witnesses for not 
making lise of all data available to them in their 
analysis of thc Navajo archaeological reports, they 
deliberately restrict their own analysis of such data 
in this proposed finding. 'I'hus, at page 443 we find a 
Navajo analysis of hogans 10 feet or less in diameter. 
Although 1,159 snch hogans are reported here, only 
748 are given consi~eration in the analysis there set 
forth. And so the iiavajos 'point out, "of 748 hogans 
measuring'10 feet or less in diameter, 626, or 84 per 
cent, date pre-Pea-t Sumner, 122, or 16 per cent, date 
post-Fort Sumner, a ratio of about 5 to I, and 
sufficiently significant to be utilized HS a criterion to 
indicate a pre-Fort Sumner date." 

Why were only 748 hogans analyzed when 1,159 in 
the same category (10 feet or less in diameter) were 
reported ~ The answer is obvious; the pereentage 
would not have been convincing, 

However, defendant's experts do not conccde that 
even 748 hogans in this size category can truly be 
dated as pre-Fort Sumnm- construetion, The evi­
dence reeorded on the site sheets simply does not 
warrant such a determination. Therefore, let us 
oxamine some of the site sheet reports for the sites 
tabulated by the Navajos on pages 449 and 450 of 
this proposed finding. 

At Site N-LSJ-MC-M (for site sheet see Nav. Ex. 
520 B) three hogans are recorded, all 10 feet or less 
in diameter. Thc Navajo arehaeologists conclude 

,~ 

" 

11:1 

that this is a Navajo site unci tlJ~lt (~OIlHtJ'llctjJJIJ. took 
place probably in the pro-Port HIIIIHWI' PI~,.jJ/d. So 
tree ri!lg" dnt ....s are reported but the dHtJ~rfflin.a.tion qf 
when construefiou took place ito! mnde "on basis ()f 
structural type and abnudunce of pottery." 'fhe pot­
sherds found hero, however, are PinYQ1L Utility, a" 
type of Xavajo pottery manuf'aetured from alJQut 
1800 A.D. III' to the present, (Brugge, Nav, E¥..ij.57.) 
The Commission should refuse to accept such evidence 
as reliably' dating construction at this site as pre-Fort 
Sumner, or any other definite period. 

The next site in this same general area with hogans •of 10 feet or less in diameter is N-LSJ-MC-V. (S~. 

Ex, 520 B.) Here three hogans are reported but only 
one is said to have a floor diameter of less than 10 
feet. No tree ring dates are reported but the site is 
dated "possibly pre-Ft. Stunner on basis of tradition 
and condition." This, in spite of the fact that hogans 
with floor diameters greater than 10 feet (and two 
such hogans are reported here) were generallyeon­
sidered to be representative of a post-Fort Sumner 
eonstrnction, Defendant refuses to accept this kind 
of evidence to establish a pre-Fort Sumner construe­
tion at this site. 

The next sita is N-LSJ-MC-BB. Here one hogan 
with a diameter of nine feet is reported. Xo~, 

ring dates are reported, but 10 sherds of .vll''flj~ 

Polychrome or Navajo Painted pottery are reeorded, 
Tbis type of pottery was manufueturcd (rom about 
1750 A.D. to the present, (Brugge, N3\', Ex, 5.17.) 
Nevertheless, Correll dates tho aito 118 pO$Sib\\~ pre­
Fort Sumner "on the basis of structura! !;,~pe l\nd 
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lithic and ceramic associations." Except for Correll~ 

the Navajo expert witness, none of the experts who 
testified would accept such evidence as truly estahlish­
ing a pre-Fort Sumner construction at this site. 

The next site shown in thc pre-Fort Sumner period 
i. N-LSJ-MC-KKK. Here we find one hogan re­
ported with a floor diameter of 10 feet. No pottery, 
no tree ring dates, and no artifacts of any. kind are 
reported for the site. Nevertheless, the age determi­
nation is reported as pre-Fort Sumner (page 449 of 
this finding) but the site sheet says "occupied before 
guide was born-pre-1883." (Nov. Ex. 520 ]3.) 
This Is-not evidence proving that construction of that 
hogan took place prior to 1868. 

At Site N-LSJ-MC:PPP we find some confusion 
as to the size of several of the hogans. Ncvertheless, 
the age determination made is pre-Fort Sumner On 

· the basis of the stmctursl types found, the state of
 
prcservation, and neal'lless of ash heaps to the hogans.
 

· Eig'ht sherds of Pinyon Utility pottery were found.
 
· This pottery dates from 1800 A.D. to the present. No
 
tree ring dates were reported. This evidence does not 
prove a pre-Fort Sumner constmetion at this site. 

Rather than review each and every site tabulated 
by the Navajos, we shal] now turn to the next page 
(namely, page 4.50) and review some of the sites 
tabulated and lying. within ilie Navajo-Hopi. overlap 

. area. And so, near the 'top of the page, we find a 
tabulation for tbe Navajo MOlmtain al'ea. These site 
sheets are found in Navajo Exhibit 520 Q. 

The first site tabulated with hogans 10 feet or less 
.In diameter is W-NM·NC·G. Although five hogans 
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are reported for this site, the data recorded on the 
site sheet does not clearly establish the sizes of such 
hogans. Nevertheless, on the Navajo tabulation and 
on the site sheet report, a pre-Port Sumner ~on-: 

struction period is determined upon, although no tree 
I1Ug date was reported by the tree ring laboratory 
fol' the runny specimens submitted for analysis. 
There is nothing here to prove a pre-Fort Sumner 
construction, 

At W·NM-NC·M, the next site tabulated, two 
hogans with diameters of 10 feet 01' less arc reported. 
No pottery and no tree ring dates are recorded but 
the age determination made is pre-Fort Sumner "on 
basis of small size of hogan, nearness of ash heap, 
me of wood felled by burning and state of preserva­
tion," Defendant insists that this kind of evidence 
does not pI'O"C a pre-Fort Sumner conatructlon at 
this site. 

At W-NM-NC-N, the next site tabulated, two 
hogans undor 10 feet ill diameter arc reported," Here 
n number of tree ring dates are reported-c-namely,. 
1804+ inc, 1788+ inc G, l'i76+ inc G, 1788+ inc G; 
1815 inc G, and 1807+ inc G. All of tbese dates come 
from speeimcns that were a part of Rogan #5 and 
represent fairly good evidence of construction late 
in the eightecnth century or early years of the nine­
teenth, Although the Navajo archaeologists do not 
seem to have had this tree ring data available when. 
thev determined upon a pre-Fort Sumner construe­
tim; date for this site. the tree ring repoi'ts later 
received support their determination. Defendant 
agrees that-this site does represent construction long. 
before 1868. 
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Sites W-NM-NG-O and W-NM-NG-Q show one 
hogan on each site. Both sites are dated pre-Fort 
Sunmer on the basis of one elderly informant's 
knowledge of the at-ea. Only one tree ring date is 
reported-namely, 1818 inc G for lV-NjJJ-NC-O.· 
More SUbstantial evidence is required to establish pre­
Fort Sumner eonstruetion at these sites. 

Site W-NM-NC-X shows two hogans, one with n 
floor of about 10 fpet and the other about 7 feet. 
No tree ring dates are reported and no other datable 
artifacta are recorded. 'I'he site is dated pre-Fort 
Sumner on the basis of wood felled by burning, 
nearness of ash dump to hogans, and tradition. The 
history reported on the site sheet gives strong indi­
cation that this was a flight site for the Nuvajos 
seeking to avoid capture and inenrceruticn at Fort 
Sumner. 

Moving down the tabulation sheet we come to the 
subarea of Upper Oruibi. Numerous sites are tabu­
lated from Navajo Exhibit 520 W, an examination 
of which ,."veals the following: ' 

A site W-LLG-UO-G one hogan is recorded. 
This has a floor diameter of 12 feet. Three tree 
ring dates are reported for tJI€ hognn-c-namcly, 
1833+G, 1835+G, and 1854+G. Although one 
thinks of a cluster of tree ring dates as more than 
two, yet defendant is eerfuinly willing to admit that 
the data hera submitted is more evidence to support 
petitioner's contention regarding this site than is 
present for most sites. Even so, however, the Navajo 
archaeologists can do no more than surmise that this. 
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hogan may have been built about 1835 and repaired 
about 1854. 

Site W~LLG-UO-E shows six hogans, all 10 feet 
or less in diameter. Only one tree ring date is re­
ported-namely, 1744+. The Navajos date the site 
1744 on the basis of that tree ring date for Hogan #2. 
As defendant clearly points out in defendant's re­
quested finding 42 one tree ring date is never enough 
to date construction upon a site j and certainly a 
single "plus" date ean never be relied upon to date 
such eonstrnetion. 

Site W-LLG-UO-F reveals five hogans. Once 
again only one tree ring date is reported for the 
site. On the basis of that single date (1779+) the 
Navajo archaeologists date the site 1779. This is 
wholly unjustified and unreliable dating, 

Site lV~LLC-UO-G reveals two hogans and one 
corral. No bee ring da tes and no artifacts are re-, 
ported. The site is dated pre-Fort Sumner on the 
hasis of a contiguous hogan and corral and state of 
preservation. This is wholly unreliable dating for 
eonstruetiou fit the site. Dr. Ellis clearly points this' 
out in Defendant's Exhibit E-ii4. 

Site W-LLG-UO~H shows three hogans, all prob­
ahly 10 feet 01' less in diameter. Only one tree ring 
date is reported-namely T 1809. This single, bare 
date is relied upon by the Navajo archaeologists to 
date eonstruetiou at the site "about 1809." We 
repaat-c-tliia is wholly unjustified and unreliable 
dating. 

Site W-LLC-UO-O shows two hogaus, one with a 
floor diameter of 13 feet ami the other with dinien­
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sions not determinable. On the basis of two tree ring 
dates separated by almost a hundred years-namely, 
1728 and 1817+G-the Navajo archaeologists date the 
site "ahout 1817." Tbis is not reliable dating. 

Site W-LLG-UO-P shows two hogans, one with a 
floor diameter of 13 fect and the other 10 feet. No 
tree ring data is reported for the larger structure but 
a 1792+ date is reported for the base pole on tbe 
west side of the smaller hogan. On the basis of that 
single tree ring date the site is dated "about 1792." 
Need we repeat that such dating is wholly unreliable 
and unjustified ~ 

Site W-Ll..G-UO-Q reports one hogan with a tree 
ring date of 1795. The Navajo archaeologists 
neglected to date the site. 

Site lV-LLG-UO-R shows one hogan. Tree ring 
dates of 1622+G and 1804+ are reported for the 
hogan 'and a date of 1672+ for a sweathouse on the 
site. The determination made by the Navajo archae­
ologists is that the hogan was "built about 1804 on 
basis of tree ring dates." The two dates are almost 
200 yearsapm-t. Such dating is altogether un­
justified. 

Site W-LLC-flO-S reports one hoznn with a con­
~ 

tiguous corral,': Because of this type of construction 
on the site the Navajo archaeologists have dated it 
pre-Fort Sumner. As Dr. Ellis points out in her 
analysis of such site reports this type of construction 
cannot be considered a reliable criterion to date such 
site either before or after the Fort Sumner period. 
(S'lt'.P'i'f. Ex. F.r-54.) 

t,
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Site W'LLC-UO-T reports four hogans. Only one 
tree ring date was recorded-namely, 1816 for Hogan 
#1. On tbe basis of that lone date the Navajo 
archaeologists date the site "about 1816." This is 
not reliable dating. 

Site W-LLC-UO-Y reports six hogans, all with a 
floor diamcter of 10 feet or less. One tree ring date 
of 1809+ was obtained from Hogan #1 and an 
1818+ date from Hogan #5. Based on that data 
alone the Navajo archaeologists date the site "abont 
18OS-9." Dating On such scant evidcnce cannot be 

justified. 
Site W-LLC-UO-X reports five hogans. Three of 

the hogans had floor diameters of about 12 feet; the 
other two could not he determined. Potsherds of 
Pinyon Utility and one tree ring date of 1743+ are 
reported. On the basis of that date and the pottery 
the site is dated "18th & 19th centuries." Since this 
pottery dates from 1800 to the present (Navo Ex. 5(7) 
there is no justification for dating this site for any 
time period. 

Site W-LLe-UO-BB shows two hogans. One tree 
ring date of 1815+G is reported and on the basis of 
that date the site is dated "ahout 1815." As we have 
said hefore, one tree ring date never justifies dating 

any site. 
Site W-LLC-UO-EE Shows one hogan and 11 gmn­

ary. No tree ring dates and no artifacts of any kind 
are reported. A Navajo informant, however, re­
ported that his uncle lived here during ~e F~rt S,?,,­
ner period. Evidently this was a Navajo flight, BIte. 
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The site is accordingly given a pre-Fort Sumner con­
struction date. 

Site W-LLC-U()-FF reports one hogan. Two tree 
ring dates of 1857 and 1857+G arc reported. Al­
though this is not much of a "cluster" and would not 
be relied upon by an archaeologist without other sup­
porting- evidence, it is snperior to most of the evidence 
relied upon by petitioner to date a site. 

Site W-LLC-UO-GG shows twc hogans, one with a 
floor diameter of 12 feet and the other 15 feet. A few 
ancient potsherds (Anasazi) were found but not col­
lected. No tree ring dates are recorded. On the 
basis of the state of preservation and structural de­
tails the site was datcd "19th century, probably about 
Ft. Sumner period." Further observations noted on 
the site sheet report, however, are that timbers were 
felled by burning and that this indicates a pre-Fort 
Sumner occupation. Defendant docs not believe that 
this evidence is sufficient to identify tbe probable time 
period of constructlon at this-site. 

Site W-LLC-UO-II shows one hogan. No tree ring 
dates are reported but some Anasazi potsherds were 
noted at the site. The Navajo archaeologists date the 
site pre-Fort Sumner on the basis of nearness of ash 
to the hogan, "use of a large boulder in the wall, state 
of preservation & tradition." Defendant says that 
such data does not reliably fix a time period of 
construction. 

Site W-LLC-UO-.TJ shows two hogans, one with a 
floor diameter of 10 feet and the other- 8 feet. No 
artifacts and no tree ling dates are reported but the 
site is dated pre-Fort Sumner (1) on the basis that 
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the hogan was a modified forked pole hogan, (2) the 
state of preservation of the site, and (3) oral tradi­
tion to the effect that a Navajo lived here before Fort 
Sumner. If any of this evidence is reliable to date 
thc site dcfendant would probably choose the oral tra­
dition. 

Site W-LLC-UO-KK shows five hogans, four with 
floor diameters of 10 feet or less and one with a di­
ameter of 11 feet. One tree ring date is reported­
namely, 1850 GB and on the basis of that single date 
the Navajo archaeologists have dated the site "about 
1850." This is wholly unjustified. 

Defendant has made no attempt to analyze all of the 
archaeological site sheet reports tabulated in this pro­
posed finding but has only reviewed enough for the 
Commission to see how wholly unjustified and unreli­
able the Navajo dating of the archaeological sites 
reported in Navajo Exhibit 520 A-W has been. An 
analysis of all such site sheet reports was made by 
defendant's expert witnesses Schroeder and Ellis. 
Their eonelnsions are reported in Defendant's Exhihit 

S-806. 
Thc same unreliable dating techniques pointed out 

above were adopted by the Navajo archaeologists in 
doting every site upon which a site sheet report was 
made. Since the dating of such sites was unreliable 
i.t necessarily follows that the criteria adopted as 
representing pre and post-Fort Smnner construction 
must also be unreliable insofar as snch criteria reflect 
a probable date of construction. 

Defendant has no objcction to the historical fnets 
related and referred to in this finding under the sub­
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heading "Trade Material" (pages 479-492), but as­
serts that the evidenee cited is of no help to the COlU­
mission for purposes of dating Navajo occupancy 
of the area claimed. Defendant objects to such gen­
eral references herein as "Navajo country." 

Defendant also respectfully disagrees with and ob­
jects to the Navajo conclusions set forth at the 
end (If this proposed finding. As defendant has 
clearly pointed out, although the tree ring dates 
reported hy the tree ring laboratory are accurate, 
the fault lies with the manner in which the Navajo 
archaeologists utilized this tree ring data. With but 
few exceptions such data was wholly insufficient tv 
date any archaeological site included iu the 23 vol­
umes of Navajo Exhibit 520 A-W. Nevertbeless, the 
Navajo archaeologists repeatedly dated such sites 
upon only one, or sometimes two or three widely 
separated tree ring dates. Not once (that we call 
recall) was a true cluster of dates reported for any 
site. 

And not a single site could be accurately dated 
hy the pottery that was found within the area claimed. 
As Mr., Brugge's report clearly shows (Nav. E..". 557) 
certain pottery was manufactm'ed by Navajos until 
'about 1800 A.D. and other pottery was manufactured 
from 1800 to the present. Quite obviously the pres­
ence of any potsherds at a site cannot date use and 
occupancy of such site with any degree of accuracy. 

As· Dr. Ellis pointed out in her analysis of the 
typological featnres relied upon by the Navajo archae­
ologists not a single feature or criterion adopted by 
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Mr. Correll is an accurate or reliable indication of 
when construction probably took place at such sites. 

NAVAJO FINDING 11 

This finding is divided into three parts-namely, 
A, Band C. 

Defendant has no objection to part"A" except to 
repeated use of. such terms as "Navajo country," 
"'their country," and "their own country" and to the 
implication that Navajo mobility establishes long and 
continued occupancy of all (II' most of the area 
claimed. 

Defendant objects to the last paragraph of part B 
(If this finding. (See p. 526.) Exclusive use and 
occupancy of an area by the Navajo Tribe does not 
necessarily follow because Navajo Indians may be 
familiar with particular locations and geographical 
features such as springs, buttes, and other landmarks 
in the area herein claimed. 

Defendant objects to part "C." To describe the 
years from 1858 to 1868 as the "Navajo flight period," 
as defendant's expert witnesses have done in their 
testimony before the Commission, is fully justified 
by the events and manner of living by most of the 
Navajo Indians during that period. Such a descrip­
tive phrase gives the Commission a good picture of 
what the Navajo Indians were experiencing during 
those years. Although the early 1860's undoubtedly 
represented the period of greatest flight, especially 
1863 and 1864 when "Kit" Carson was in hot pursuit 
of all Navajos, the years before and after the early 
1860's also included periods of Navajo flight because 
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of their many depredations. The Commissiou's at­
tention is invited to defendant's requested finding 34­
for a more detailed description of Navajo activities 
in this period. 

NAVAJO FINDING 12 

Defendant objects to this finding and pn t'ticulm-ly 
to the conclusion stated on page 689 that, prior to 
1848 and dming the eurly years of American sover­
eignty over this territory, uli areas within the exterior 
houndaries of the Navajo ,claim, excepting those con­
ceded by the Navajos to be exclusively Hopi, Acoma, 
Laguna, or Zuni, were exclusively used and occupied 
by Navajos and were subject to dominion and control 
by the Navajo Tribe. The evidence simply does not 
support such a finding. 

Defendant does not deny that the Navujo Indians 
were and still are an agricultural people. They had 
small farms and gardens wherever they could plant 
and mise food for their SUbsistence. Like all other 
Indians in the Southwest, the Navajos also went on 
food gathering expeditions. Thus, they gathered 
various seeds, roots, berries, and other wild foods that 
grew in the country which is herein claimed. W'e .do 
not take, issue with petitioner as to whether 01' not 
the Navajos raised or used all of the food products 
named herein. Even if they did, this does not menu 
that Navajos exclusively used und occupied the ter­
ritory where such products might be found, 

.And defendant certainly does not deny thut tho 
Navajos had large flocks of sheep, and many goats, 
cattle and horses. nut this does not menu that they 
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exclusively used and occupied the areas whero they 
herded and grazed those animals. 

NAVAJO Fnmll<O 13 

No objcction. 

N.H'AJO FINDIXG 14 

Defendant objects to this finding and would suggest 
the following in place thereof. 

Althongh it Was the policy of the Spanish Govern­
ment to protect the Indians in the usc and possession 
of lands occupied and used by them, Spain at DO time 
recognized that the Indians had"aboriginal title" to 
such lands in the legal sense in which that term is 
used in our courts today. (Pueblo de Zi". v, United 
States, 11 Ind. Cl. Comm, 131, 133 (1962), reversed on 
other grounds, Court of Claims Appeal No. 9-62, 
Aplil 17, 1964.) Furthermore, the Spanish Govern­
ment never adopted the policy of purchasing the 
"Indian title," though clearly recognizing that the 
Indians had rights in the lauds they occupied. The 
King of Spain claimed title to all lands within the 
American dominions but recognised the light of the 
Indians to use such tracts as were left in their posses­
sion. (Zin case, page 134.) Thns, the Spanish 
Government allowed the Indians to occupy and use so 
much of the Crown lands as they could and protected 
them against trespasses until the CJ.·OIVU might desire 
to terminate sucu tum and occupancy. The possession 
and use of lauds hy the Indians while under Spanish 
sovereignty was at the will of the Spanish government 
and that government made grants of lauds to Indians 
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and to non-Indians without regard to any so-called 
aboriginal rights of the Indians. (Pueblo de Cochiti 
v, Un.ited States, 7 Ind. Cl. Comm. 422, 423 (1959); 
Pueblo de Isleta v. United States, 7 Ind. Cl. Comm. 
619, 620 (1959), aff'd 152 C. Cis. 866 (1961), cert. 
den. 368 U.S. 822 (1961).) N:o grant of land was 
ever made hy Spain to either the Navajo Tribe or the 
Hopi Tribe. 

When Mexico declared its independence and set 
up its own government, the Government of Mexico 
assumed ownership of all vacant lands formerly held 
hy the Spanish Crown. Grants of land made by 
Spain were recognized by Mexico. No change in pri­
vate property rights occurred as a result of tbe change 
in sovereignty from Spain to Mexico. Except where 
specifically changed by the new government the Mex­
ican authorities were governed by the laws and decrees 
which had originally been promulgated by the Span­
ish Government. (United States v. Knight's Admr., 
1 Black 227, 242 (1861); United States v, Vallejo, 
1 Black 541 (1861); United States v, Percheman, 
7 Pet. 51 (1833); Cochiti case, p. 426; Isleta case, pp. 
621-622 ;.Zia case, pp. 132-133.) 

The period of Mexican control over New Mexico 
was comparatively short when compared with the era 
of Spanish rule over this territory. The Plan of 
Iguala, adopted by the revolutionary government of 
Mexico February 24, 1821, declared that all the inhab­
itants of New Spain (Mexico) without distinction 
whether Europeans, Africans, or Indians} we~e citi~ 
~ens of that monarchy, with the right to he employed 
m any post according to their merit and virtues and 
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that the person and property' of every citizen would 
be respected by the Government. These principles 
were reeoguized in the Treaty of Cordova between 
Spain and Mexico August 24, 1821, and in the Mexi­
can Declaration of Independence September 28, 1821. 
(United States v. Ritchie, 17 How. 525, 538 (1854); 
Isleta case, p. 621; Zia ease, p. 133.) 

The United States acquired sovereiguty over the 
area in which we are presently interested by virtue 
of the Treaty of Guadalupe Hidalgo Fehruary 2, 
1848. (9 Stat. 922.) Under the provisions of Arti ­
cles VIll and IX of that treaty the United States 
agreed to respect and protect all property rights 
within the ceded area. (9 Stat. 929-000.) ThUB, it 
became the duty of Congress to recognize and estab­
lish every title and right to property which Mexico 
recognized as good and valid before the cession. The 
change in sovereignty worked no ehange with respect 
to private rights and titles. (Zia case, p. 135; Isleta. 
case, p. 622; Ely's Admr. v. United States, 171 U.S. 
220, 223 (1898).) But neither the Navajo Tribe nor 
the Hopi Tribe ever received a grant of land from 
Mexico and had no legal rights in any of the lands 
herein claimed. It is only because of the policy of 
the United States to respect "original Indian title" 
that these petitioning tribes may have any claim sub­
jeet to the jurisdiction of this Commission. As Mr. 
Justice Reed, speaking for the Supreme Court in 
Tee-Hit-Ton Indialls c. United States, 348 U.S. ·272, 
281-282 (1955) said: 

No case in this Court has ever held that tak­
ing of Indian title or usc by Congress required 
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compensation. The American people have C01l1­

passion for the descendants of thosc Indians 
who were deprived of their homcs and hunting 
grounds by the drive of eivillzutlon. They seek 
to have the Indians share the benefits of our 
society as citizens of this Nation. Generous 
provision has been willingly made to allow 
tribes to recover for wrongs, as a matter of 
grace, not because of legal liability. 60 Stat. 
1050. 

NAVAJO FINDINO 15 

Defendant objects to this finding since it is not sup­
ported by the evidence. Furthermore, the area de­
scribed in the second paragraph of page 709 is greater 
than the area berein claimed by the Hopi Tribc. 
-(See Hopi proposed finding 20.) The land involved 
in this proceeding (Dockets 196 and 229) is only the 
territory claimed by the Hopi Tribe, all of which, 
except the small area outlined in green on Nav. Ex. 
51lA, is also claimed by the Navajos. Lands outside 
the area claimed by the Hopis are not before the 
Commission in the consolidation of Dockets 196 and 
229. Although· the claim of the Hopi Tribe as orig­
'inally pleaded extended eastward to the New Mexico­
Arizona state line, the eastern boundary of the claim 
was moved some distance to the west as the trial pro­
ceeded so that the so-called Meriwether Treaty line of 
1855 was stressed by counsel for the Hopi as the east..­
ern boundary of Hopi aboriginal territory; Thus, 
Hopi Exhibit 2 has superimposed upon it the Meri­
wether line which extends in a north and south direc­
tion from the point where the Rio de Chelly (Chinle. 
Creek) meets the San Juan to the mouth of the Zuni 
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River as it empties into the Little Colorado. (See 
Tr. 7243,7287-7288.) 

Defendant also objects to this finding insofar as it 
places all responsibility for Navajo raids and depre­
dations upon the United States. This is truly an 
effort to reverse the true state of affairs. As defend­
ant has clearly pointed out in defendant's requested 
findings 29 through 34 the Navajos were a trouble­
some lot long before the United States acquired sov­
ereignty over this part of the country and they eon­
tinued their raids and depredations after American 
sovereignty in spite of all efforts by the United States 
civil and military authorities to put an end to such 
conduct. The Navajo allegatione eet forth in this 
proposed finding are wholly without merit. 

lIBIEP 

J. What the eridence proves 

Defendant believes that the preponderance of the 
evidence before the Commission shows and astablishes 
the following facts: 

(a) Since approximately 1400 A.D. the Hopi Indi­
ans have gradually decreased their area of hmd use 
and occupation. Even before the Spanish contacted 

. them, the	 Hopi bad abandoned lands and territory 
formerly used by them. Thus, sometime between 
1300 and 1500 A.D. the Hopi withdrew from the 
Moqui Butte country, between the Little Colorado and 
tbe southern boundary of the Hopi Executive Order 
Reservation; see the villages along the Little Colorado 
ncar Winslow were moved to the Hopi Mesas farther 

~fte Colton, Tr. 7404 nod Hopi Ex. 2. 
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north, to Oraibi, and into the J eddito Valley. Even 
after the Spanish came this withdrawal by the Hopi 
continued and by 1700 they were orrly occupying the 
Mesas that they occupy today.'"' 

(b) The Hopi abandoned many of their old shrines 
long before the United States acquired sovereignty 
over the Southwest. Thus, they abandoned their 
shrine on Navajo Mountain, north of the Executive 
Order Reservation, their shrines in the San Francisco 
Mountains and their shrines around "''''inslow in Ute 
Little Colorado Valley.''' 

(c) When American sovereignty attached to this 
part of the country in 1848, the Hopi exclusively 
used and occupied the lands on First, Second and 
Third Mesa where then- villages were located and 
the country nearby that was farmcd and where they 
grazed their flocks. This area is desca-ibcd in defend­
ant's requested finding 22 and is also identified as 
Land Mimllgement District 6, as defined April 24, 
1943. The so-called "outer" area, where they' hunted, 
gathered wild food products, and maintained their 
religious shrines, WaS not exclusively used and occu­
pied by them in 1848 or at the time the 1882 Exceutive 
Order Reservation was established. As the court 
pointed out in Heali1lg v. Jones (Finding of Fact 44, 
Hopi Ex. 78, p. 220) : 

. . Only a veNJ few Hopis have eve I' resided, 
or grazed livestock, in that part of the res­
ervatio" lying outside of [land. mana,.gcment] 
district 6, as defined 0" April 24, 194;1. During 

r-r-r-r-: 
"1 Colton, Tr. 7404.
 
268 Colton, Tr. 'j405.
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the years, however, they have continuously 
made some usc of a large part of that area for 
the PUl'P0se of cutting and gathering wood, 
obtaining coal, gathering of plants and plant 
products, visiting ceremonial shrines, and hunt­
ing. [Emphasis ours.] 

As the district court pointed out in its finding of 
fact 49: 

Thc failure of the Hopis, prior to the settle­
ment of Navajos, to use a substantially larger 
part of thc 1882 reservation than is embraced 
within district 6, was not the result of a free 
choice on their part. It was due to fear of the 
encircling Navajos and inability to cope with 
Navajo pressure. 

Much of the territory herein claimed, therefore, it 
seems clear was not exclusively used by the Hopi Tribe 
at the time of American sovereignty in 1848 and in 
the years following, but was abandoned and gradually 
taken over in part by the Navajo Tribe. (Cf.Oaddo 
Tribe of Oklahoma. v, United States, 8 Ind. CJ. Comm, 

354, 374 (1960).) 

11. "Indian title" to lands may be lost but cannot be acquired 
after United States sovereigny attaches 

The law is well settled that an Indian tribe cannot 
increase its claim to lands on the basis of "Indian 
title" after United States sovereignty attaches. (IalVa 
Tribe of Kansae v, United States, 6 Ind. Ol. Oomm. 
464, 502 (1958); Pueblo de Isleta v. United States, 7 
Ind. ci. Oomm. 019, 022 (1959), aff'd 152 C. Cis. 866 
(1961), cert. den. 368 U.S. 822 (1961); Osage Nation 
v, United. States, 11 Ind. OJ. Comm, 733, 838 (1962).) 
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An Indian tribe, bowever, can lose "Indian title" to 
lands formerly used and occupied by abandoning such 
lands after United States sovereignty attaches. (Qua,. 
paw Tribe v. United States, 128 C. Cis. 45, 49 (1954) ; 
Osage Nation v, Unitcd States, supra,.) The Court of 
Claims made this clear in the Quapato case wben it 
said: 

Indian tribes, in the absence of a treaty res­
ervation, have only an occupancy and use title, 
or right, the fee being in the United States, 
and when an Indian tribe eeesss for any reason, 
by reduction of population or otherwise, to 
act~lall'lJ and e:xclu.<;ivcl-y OCCHpy an a~,.ea uf lund 
clearly established by clear and adequate proof, 
such land becomes the exclusive property of 
the United States ''"' public lands, and the 
Indians lose their right to claim a''Jld assert 
full beneficial interest and owne1'ship to such 
land; and tbeUnited States cannot be required 
to pay therefor on the same basis as if it were 
a recognized treaty reservation, [Emphasis 
ours.] 

And so defendant believes that the evidence shows 
that the Hopi Tribe abandoned a large part of the 
territory herein claimed before and after American 
sovereignty attached to this terrttory and that the 
primary reason for such abandonmeut was pressure 
from tbe Navajos as they moved westward into the 
country customarily used by the Hopi Indians, 

The Navajo Tribe, however, moving into the 
Navajl>-Hopi overlap area for tbe first time after 
United States sovereignty had attached thereto, could 
not reqUire "Indian title" in the lands from which 
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they were instrumental in forcing the Hopis. As the 
COUlt of Claims pointed out in Sac and Fox Tribe of 
Indians of Oklahoma v. United States, 315 F. 2d 
896 (C. Cis. 1963) at page 905: 

The status of aboriginal ownership is not ac­
!,,	 corded to tribes at the very instant they first 

dominate a particular territory but only after 
exclusive use and occupancy "for a long time." 
This is as it should be-especially under the 
Indian Claims Commission Aet which is the 
charter for doing justice between the Indians 
and tbe United States. Justice would not be 
vindicated if a tribe were able to claim a 
monetary award, on the ground tbat it was un­
fairly deprived by the Government of its 
original ownership of the property, where the 
lands were but recently seized by conquest 
from another tribe. The right of aboriginal 
title must have time to take root, transform­
ing a conquered province into domestic terri­
tory. The Claims Commission Act, which 
seeks to repair damage caused by United 
States conquest of Indian lands, should not be 
turned into an engine for creating aboriginal 
title in a tribe which itself played the role of 
conqueror but a few years before. 

The Navajos have set up an arbitrary "aboriginal 
period-" which they have designated "pre-Fort 
Sumner," According to their archaeologist Correll 
this means any time before 1868. Thus, when he 
describes Navaj9. use and occupancy of a site as "pre· 
Fort Sumner" this could mean 1867, or it might 
mean 1767, or any other time before 1868. The 
designation "pre-Fort Sumner" tells the Commission 
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nothing to help it detcrminc if Navajos exclusively 
used and occupied, or even were prsaant, at the site 
so designated in 1848, the crueial date as of which 
their aboriginal rights must he determined, Thus, 
"pr~-Fort Sumner" has 110 meaning and no relevancy 
in determining the Navajo aboriginal land claim. 

m. Exclusive use and occupancy essential to a claim of 
"Indian title" 

As the Supreme Court clearly pointed out in United 
States v, Santa Fe Pacific R. cs., 314 U.S. 339, 345 
(1941), "Indian title" is a question of fact to be 
determined as any other question of fact and the 
essential requirement to effectuate such title is ex­
elusive use and occupancy from time immemorial of 
a detinahle territory. 
. As the district court said in Healing v. Jones (Find­
mg of Fact 20, Hopi Ex. 78, p. 213): 

Navajo Indians. used and occupied parts of 
the 188~ reservation, in Indian fashion, from. 
long prior to the creation of the reservation in 
~88~ t? ?"uly 22, 1958 [the date of the special 
JUl'lSd>etlOna! Act]. The Navajo population in 
the reservation has steadily increased all of 
~hese years, growing from about three hundred 
m 1?82 to about eighty-eight hundred in 1958. 
?urmg the same period the Hopi population 
In the reservation increased from about eight­
een hundred to something over thirty-two 
hundred. 

.. ~he dist;ict court was not coneerned with any abo­
riginal claim of the Hopi Tribe to lands outside the 
1882 Executh'e Order Reservation. It made no tind­
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.ing, therefore, as to Hopi use and occupancy of any 
lands beyond the borders of that reservation. 

The evidence befl)re this Commission, however, 
clearly shows that because of Navajo expansion west­
ward, into the area herein claimed by the Hopi Tribe, 
much of the area outside the 1882 reservation, as 
well as land within that reservation, was used and
 
occupied by Navajos. 'I'his Navajo use and occu­

pancy started in the late 1850's when the so-called
 
Navajo flight period had its beginning and continued
 
or was resumed after the Navajo Reservation was 
established in 1868 and proved to be insufficient for
 

the Navajo needs.
 
Defendant says, therefore, that the area exclusively
 

used and occupied by the Hopi Tribe, and to which
 
it may justly assert a claim on the basis of "Indian
 
title," is limited to the area eneompassed within the
 
boundaries of Land Management District 6 as estab­

lished April 24, 1943 and described in defendant's
 
requested finding 22. It is this area that includes
 
the Hopi villages, as well as the cOlmtry nearby
 

jwhere they farmed and where they grazed their
 
flocks: Thc lands beyond the boundaries of T,"n~
 
Management District 6 but within the Hopi reserva­

tion were gradually taken over by more and more
 
Navajos as they expanded westward beyond their
 
own reservation boundaries. It is this area within 
the 1882 Executive Order Reserffition that the district
 
court found was used and occupied hy Navajos and
 
Hopis and tbat both tribes have joint, undivided,
 
and equal interests in and to that part of the reserva­
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tion, (Conclusion of Law 14, Healing v. Jones, Hopi 
Ex. 78, p. 224.) 

IV. Conclusion 

In view of all the evidence before the Commission, 
therefore, defendant submits that when the Hopi 
Exeeutive Order Reservation was established on or 
about December 16, 1882 the Hopi Tribe exclusively 
used and occupied substantially the same area so used 
and occupied in 1848, wbeu United States sovereignty 
attached to this territory. That area is described 
in defendant's requested finding 22. The Navajo 
Tribe had not moved into the Navajo-Hopi overlap 
in 1848 and, therefore, could not acquire IndianH 

title" to lands in that area after American sovereignty
 
attached thereto.
 
Respectfully submitted,
 

RA !tISEY CLARK, 

Assistant Attorney GeneraJ. 

WALTER A. ROOHOW, 

Attorney. 
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(c)	 'I'he Westcrn Apache Indians
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807 First Amcrican National Bank
 
Duluth 2, Minnesota
 

Attorney for Pueblo of Laguna 
(Docket 227) 2 copies
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Albuquerque, New Mexico 
Attorney for Pueblo de Acoma 

(Docket 266) 2 copies 

WALTflB A. RocHOW,· 

Attorney. 
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