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Before the Indian Claims Commission
Docket Nos. 196 and 229

THE Hopi TRIBE, THE NavaJo TRIBE, PETITIONERS
v.

THE UNITED STATES OF AMERICA, DEFENDANT

DEFENDANTS REQUESTED FINDINGS OF FACT, OBJECTIONS TO
HOFI ANT NAVAJO FPROFPOSED FINDINGS, AND RRIEF

PRELIMINARY STATEMEXNT

The Hopi petition in Docket 196 was filed August 3,
1951, and since all of the area claimed by that peti-
tioner on the basia of aboriginal ownership, or “In-
dian title,”’ was within the area similarly claimed by
the Navajo Tribe in Docket 229, defendant moved to
consolidate the Hopi ease with the Navajo case for the
purposes of trial. An order effecting such consolida-
tion was issued by the Commission May 31, 1957.

The findings with which we are now concerned re-
late only to the Navajo-Hopi overlap area.

DEFENDANT'S REQUESTED FINDINGS O FACT RELATING TO
THE HOFI CLATM

Frenmva 1

The Hopi Tribe, petitioner in Docket 196, is an
identifiable group of American Indians residing with-

)
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in the present State of Arizona, is recognized by the
Seerotary of the Intevior, and is anthorized fo main-
tain this action under the provisions of section 2 of
the Indian Claims Commission Aet of August 13, 1946
(60 Stat. 1049).

Finping 2

The Hopi Tribe timely filed its claim for recovery
of compensation’'for a large tract of laud in north-
eastern Arizona which it claims to have exclusively
used and occupied from time immemorial until de- :
prived of such use and ocenpancy hy the United
States on or abaut December 15, 1882, when defendant
issued an Executive Order® and set aside a portion of i
gich nboriginal territory as a reservation for the :
Hopi® “‘and such other Indians as the Seeretary of
the Interior may see fit to settle thereon.”

Finping 3 i

o~
T

The United States acguired sovereignty over the
lands m question under the Treaty of Gnadalupe
Hidalgo in 1848 (9 Stat. 922). Petitioner conld not
ingrense its aboriginal holdings of land in the South-
west ageinst any title of the United States after
that data®

11 Kapp. 803; Nav, Ex, 740, Def. Ex. G-238(n), p. 16.
2The Hapi were formerly roferrad to as Moguwr, the term
_wiiedd i the 1882 Executive Order. :
2 fowa Tribe of Kansas v. United Stares. 6 Tod. Ol Comn,
T 464, 602 (1958); Pueblo de faleta v. United States, T Tod, C), ;
I7 Comm. 610, 622 (1959), affd 152 C. Cls. 866 (1061), rert. den., }
L. 368 U5, 822 (1061} ; Gyage Nation. v. United States, 11 Ind. i
2T O Comm, 738, 838 (1962). '

3
Frmping 4

The Hopi Indians belong to the Pueblo enlture,
gpeak a Shoshonean dialect, and are one of the
Indian tribes of North Ameriea stili residing in their
ancestral home,*

Fmvpxg 5

The ancestors of the present-day Hopi, first settled

aronnd the springs along the southern miargins of

Dlack Mesa ® in what is a purt of the Hopi Executive
Orvder Reservation of December 16, 1882 (1 Kapp.
803). They lived in small villages or pueblos. They
enltivated eorn, heans, and squash and hunted deer,
antclope,. rabhits, mountain sheep, and gathered a
variety of wild plant food.

According to Dr. Harold S. Colton,” a well known
archaeologist in northern Arizena (Tr. 7303) and
stndent of the Hopi, as of 1275 A.D. there were some
36 Hopi villages but, primarily because of a great
drought between 1276 and 1299 A.D., after 1300 A.D.
there were only 11 such pueblos. Furthermore, ac-
eording to Dr. Colton, archaeological surveys show
that between 600 and 1300 A.D. the Hopi oceupied
a niek larger area than at present; “‘an area bounded
on the west by the Little Colorado, Colorado and Sau
Juan Rivers; on tle east by a line running south from
Monument Valley, west of Chinle Wash, to the Little
Colorade.”? (Hopi Exhibit 4, page 5, and Dr, Eggan

quoting Colten, Tr. 7172.) This is substantially the

* Eggan, Tr. 7105,
° Eggan, Tr. 7165-7166.
e Hopi Ex. 4.
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sarpe ares that the Hopi claitn as their aboriginal ter-
ritory and fer which compensation is sought in this
proceeding. As Dr. Eggan stated under cross-cxarni-
nation by Mr, Littell (Tr. 7319):

In 1300 they [the Hopi] were spread out in
a much greater mumber of villages and over
a wider area, They were not concentrnted as

~ they are today. * * * The village organization,
the coming together in larger villages, just be-
gan at that period and was not perhaps com-
pleted until around 1700 " perhaps.

Q. Then by 1848 ond 1848, where were the
Hopis ¢ .

A. That period the Hopis were living on
Pirst, Second, and Third Mesa and the sur-
rounding area farming at least Moencopi.
Thus, while the Hopis may ones have oecupied 2

larger area, in 1848 they were living in seven pueblos
or villages, ali within the 1882 Executive Order Reser-
vation—namely, Walpi, Hano and Sichomovi on First
Mesa; Shipau'ovi, Shurgopovi, and Mishongnovi on
Second Mesa; and Oraibi on Third Mesa, (Ellis, .
7552-T553.)

' Pomomae 6

The Hopi first became kumown to white men in
the summer of 1540 when Coronado, then at Cibola
(Zm'ﬁ), dispatebed Pedro de Tovar and Fray Juan
Padilla to visit the province of "Tusayan, as the Hopi

T According to Colton i si i i
totalled 11 ﬁnd were ifl};?i;:iigl f:esfcﬁﬁ):gle‘(l}?:;:r 1121]04'(‘1?}
Table IV): Payupki, Wulpi, Sichemevi, Tewn (Hanui, New

Mishengnovi, Shipaulovi, New Shun, 1, Kik i
villa, Bukubi,‘ and Bfoencq;pi. goporl, Kikochomori, Hofr-

7

country was then referred to. At first the Spaniards
were not received with friendliness by the natives but
this soon changed and the party remained among the

Hopis several days, learning from them of the exist- .

ence of the Grand Canyon of the Colorado.”

In 1583 the Spaniard Espejo traveled 28 leagues®
from Zoni to the nearest Hopi villages, and in 1598
Ofiate, Spanish governor and colonizer of New Mexieo,
visited the Hopi villages, took possession of the conn-
try for the Crown of Spain, and made the Indians
sweaT to obedience and vassalage™ In 1628 and 1630
Benavides visited them but in 1633 was killed at
Awatobi.® Other Spaniards to contact them in lafer
years were Esealante in 1775 and Gareés in 1776.”

Fmnoma 7

In 1680 the Pueblo Indians of New Mexico rebelled
against the Spanish Government. The Hopi joined

e Ellis, Tr. 7527-7529; Def. Ex. E-500, p. 1; Hodge, Hend-
book of American Indians, Def. Ex. 3(a) in Docket 91; “Nar-
rutives of the Coronado Expedition, 1540-1542" by George P.
Hammend and Agapite Rey, Hopi Ex. 6. .

The names of the Tusayan towns are not recorded by
Corpnade’s chroniclers, so that with the exception of Craibi,
Shangopovi, Mishongnovi, Walpi, and Awatobi, it is not known
with certuinty what villages were inhabited when tbe Hopis
first became known to the Speniards. Omitting Awatobi, which
wns destroyed in 1700, with the passible exception of Oraibi
nona of these towns now occupies its sixteenth century site.
{Handbook, Def. Ex. 3{(n}, rupra.}

» The Spanish league is approximately 2.6 milea

1o Rllis, Tr. 7527-7520: Def. Ex. E-500. p. 1; Def. Ex. G-138;
ael Hopi Ex. 11,

u Bartlett, Def. Ex. G-138.

12 Ellis, Tr. 7527-T320: Def. Ex. E-500. p. 3; Burtlett, Def.
Ex, G-138: Kluckhohn, Tr. 1228

SRP001840 .
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in the rebellion which resulted in the temporary evae-
uation of the Spanish from New Mexico. In 1692,
however, de Vargas returned, reconguered New Mex-
ieo for Spain, nnd reestablished Santa Fe as the
caplta] »

Fvpixg 8

- The Spanish reconguest of New Mexico in the 16%0’s
led many of the Pueblo Indians in the Upper Rio
Grande Valley to seek protection among the Hopi.
And so,-about the year 1700, Hano was established as
a village on First Mesn, near Walpi, by Tewa Indians
who eame to First Mesa on the invitation of the in-
habitants of Walpi. Here they have continned to live

. ever since,™

_Two other villages, Sichomovi on First Mesa, and
Shipaulovi, on Second Mesa, are both of comparatively

recent origin, having been established in their present

location about the middle of the eighteenth century.
Thus, the pueblos of the ancient Tusayan provinee, as
known to the Spanish, consisted of Walpi, Sichoniovi,

n Handbaok of American Indians, Def. Ex. 3{a) in Docket
91; and Bartleit, Def. Ex: G-138 in Docket 220,
™ {dem; Ellis, Def. Ex: E-500, pp. 2-3.

In 1682, de Vargas returned to reconquer New Merico, and
after Santa Fa wos reestablished and the Spanish settlers had
tnken over most of the good land, the governor was told that
another group of Spaniarde was on their way From Mexico.
He dectded that the best place to locate this group was in the
vailey north of Sante Fe, an uren then cccupied by two south-
ern Tewe pueblos. Upon learning that they liad to mave {0
meke room for the Spaniards, most of the Tewns acespted an
invitation to move over to the Hopi mesus, with the under-
standing that they would receive land there in exclange far
E.ghr.mg any miders when they uppesred. Hano, on First Mesa,
was thug estoblished. (Elis, Def. Ex, E-500, pp. 2-3.)

et b e n e e

7
and Hano on First Mesa; Mishongnovi, Shongopovi,
and Shipanlovi on Second Mesa; and Oraibi on Third

Mese.”
Fixoixc 9

When American sovereiguty attached to the South-
west in 1848 under the Treaty of Guadalupe Hidalgo
(9 Stat. 922), the Hopl Indians lived in the same seven
villages referred to ahove and lecated on the same sites
where they ave today.* Their population then num-
bered ahout 2,430 When the Hopi Reservation was
established nnder the Exeeutive Order of December
16, 1882 (1 Kapp. 803) their population had been Te-
duged to about 1,800."

Fixpix: v

Until their organizution under the Indian Reorgani-
zatiou Aet of 1934, the Hopi eould not be called a
tribe in the political sense. Apart from their partiei-
pution in the Pueblo Revolt of 1680, there is no record
of a cooperative action embracing all the Hopi towns.™

The social structure of every Hopi town in 1848,
a8 well ns in 1882, was made up of a number of
matrilineal elans, each comprising one or more clasely
related households. Despite a nominal allegiance to
the village chief, each clan waas to a large extent auton-

12 fdem. First Mesa is also known aa East Mesa, Second Mesa
ns Middle Mesa, sud Third Mesa os West Mesa

s Ellis, T'r. Tob2-7553.

7 Eggun, Tr. 7520, Def. Exs. E-500, p. 36 and G-29, [J .
Ellis, Tr. 7531 and 7550; Kluckhohn, Tr 1232-1288.

» fealing v. Jones, 210 F, Supp, 125, 13 (D.C. Ariz,, 1962),
af"g 373 U.S, 768 (1963).

v £§ Stat. 989, amended 49 Stat, 37
<+ Eilis, Def. E'l( E-500, p. 102; 'I‘mc‘ Def, Fx E-574, p. 87.
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omous, choosing its own officers and tranmsacting its
own affairs with a good desl of independence. In
ghort, Hopi society consisted of a number of closely-
knit matrilineal elans which were looscly eombined
into villages.™

Fmvping 11

- 'The Hopt are pre-eminently a religious people,
rauch of their time being devoted to ceremonies for
rain and the growth of crops. Missionaries have had
little success in their endeavors to eonvert them to
Christianity although they have accepted some Chris-
tian teachings.”

The Hopt have many shrines which ave visited
periodically.® The eagle is the most sacred of hirds.
He is a symbol of the sun and his plumes are thought
to carry prayers te the supermaturals.® The buttes
on which eagle nest shrines are found are frequently
as much as forty miles from the village in which

';;Ems, Def. Ex. E-500, p. 103 und Titiev, Def. Ex. E-574,
Fa Zdem; Ellis, Det. Ex. E-500, p. 108. .

_ In 1628, the Franciscans established a eeries of three missions
in the Hopi villages. In 1680, however, the Hopi joined the

- Puebloa of New Mexico in their revolt agsiww. the Spauish,

killed the missionaries, and expelled the Spaniards. (Elis,
Def. Ex. B-500, pp. 1-2.) ’
# Egaan, Tr. 7321, .
Actua]l presence at s shrine is not essential, ‘Thus, a “visit”
nay mean only going near a shrine—e.g., an sagle nest—"and
looking at it with field glasses or seeing whether birds are nest-

Ing in that ates so that when they come back in the spring they

m]J Imow wl.lere io come.” (Charles Pitret, Tr: 7460-7461.)
The Honi capture sagles to bring to their villages. Here

thoy are caged or tied so that their feathers can be used in
maleing plume offerings.

et eyt oA A amgies e ente Seen e et e
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the elan claiming ownership of the shrine is located.
Somie Hopi shrines, in fact, were as far away as the
San Francisco Peaks, to the west, and Chevelon
Creck, southeast of Winslow, to the south. These
remote shrines, however, were for the most part
ahandoned over the course of the years.”

Fixpixna 12

The Hopi coucept of their lond is two-fold. The
land comprising their village locations and immediate
vicinity falls in one category while the outlying ares,
known as the “saered area,”’ falls into another.™

The hasic Hopi home territery of villages with
nearby gordens and fields might be ealied the “‘home
area’ and is mnch smaller than the “outer’” or “saered
aren” referred to ahove” Within the village terrm-

= Ellis, Def. Ex. E-500, pp. 146-148; Beaglchole, Def. Ex.
E£03, p. 18; Healing v. Jones, slip opinion, Hopi Ex. 78, p.
111. (The Appendix in Healing v. Jomes, which begina st page
110 of the slip opinion is not found in the official opinion
reported in 210 F. Supp- 125.)

# Ellis, Def. Ex. E-500, p. 105; Eggen, Tr. 7188, 7183-71%0.

Cattle and sheep were prazed primarily away from the
villages and mesag, out in the valleys, becauss of the searcity
of water. Whatever water was near the villages was required
by tlie population for drinking. (Eggan, Tr. 7188-7100.)

1 Acoprding +- Gordon Page, the Hopi country away from
their wilegses s un area of shrines, sacred natursl features,
eagls trapping locations, and regions wlhere mlt is obtainable.
Actua! use of the ares i5 not important to the Hopt. What is
importagt 10 them s that this area be recognized as a sacred
area. Use is made of it by priests who visit the shrines to
perform cortain rites, to trnp eagles, and to gather various
herbg and minstals necessary to their rite The Hopi do not
think of this region =5 an nroa to be nsed for agriculture or
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tories the greater part of the arable land is divided
and apportioned among the elans™ The families
composing each clan enltivate fields within the clan
lands, but rarely more than hall of the lands are
devoted to culivated fields sinee flood and windblown
sand are coutinually speiling mueh of the land,”

In pddition to thelr agricultural pursuits, primarily
near their villages, the Hopi gathered nany wild
plants which they ultilized to supplement their diet
or for medieinal purposes. Many of these were found

for Dexploitution of the natural resources. {Def, Ex. G-142,
P 20

The nren representing the ¥opi *“lome [pnd” is subject to
greater use. “Here the Hopi hns his llome, his lfields, und
his flocks. Sheep ure herded nnd corralled within a radiss
of ten or fifteen miles of ench village * * *.* (Page, Def.
Ex. G142, p. 30.}

#Zee map 9 following puge 112, Def. Ex. E~-500, showing
clan lands of First Mesa.

.= Ellis, Def. Ex. E-500, pp. 112-115; *Hop} Agriculture gud
Land Owaership,” by C. Doryll Forde, Def. Ex. E-334, pp.
388370 - : .

Topi subsistance has nlways primarily centered upon ogricul-
ture, supplemented by sheep and cattle raising with some hunt-
ing and guthering of wild plants. Their best lands wers
around the villoges themselves, (Eggan, Tr, 7188-7188.)

. Corncerning land ownership, Titiev (Def. Ex. E-574, p. 181}
says that the village chicf is, the theoretical owner of all his
town’s lnnds, Thess lands ure divided umong the eluns resid-
ing in his villhge and exch fudividual farms a specified portion
of hiz clan's holdings. In oddition, there is n large piecs of
u:}nsmgned land, part of which may be used by muy villnger
with the chief's consent, ‘Thus, under such n system land is
never b-f:rtered ot sold nnd only rnrely exchanged. Ownership
is restricted to the privilege of nse, hut this right is so care-
fully recognized that If 1 man decides to allow somae of his
fields to lie fallow, no other farmer may use them without the

specific permission of the owner. (See Def. Ex, E-500, pp.
118-1190.)

11

in the “outer’ area at some distanee from their vil-
lages.

The Hopi were fond of meat and did considerable
hunting in the “outer” area.” And here they some-
times cncountered the Iavasupai and other Indians
on similar expedifions.

FiNpiNG 13

Litfle contaet was bad by United States officials
with the Hopi during the early years of American
sovereignty over New Mexico and what is now Ari-
zonn. Whatever contict did exist nsually resulted
from Hopi complaints against the Navajos. In fact,
Spanish, Mcxican and Ameriean documents reveal al-
ost constant complaining by the Hopi agninst the
Navajos, who were repeatedly robbing them and driv-
ing them away from water so as io use it for the
Navajo flocks and herds.™ .

Between 1876 and 1882 warious recommendations
were submitted by the Indian agents in Arizona that
4 reservation be set apart for the Hopi. Nothing was
don¢, however, until the present reservation was
ereated by the Executive Order of December 16, 1882,
{1 Kapp. 805.)

On July 31, 1882, United Stetes Indian Inspeetor
C. H. Howard wrote to the Secretary of the Interior
recommending that a new reservation be sct aside for

‘the “Arizona Navajos,”’ and for the Hopi whose seven

villages wonld be encompassed within the proposed
new reservation® Three months later, on October 25,
w jillis, Def. Ex. E-300, p. 145.

1 Nef, Ex, S-635, p. 24
a2 [lealing v. Jones, 210 F. Supp. at pags 138,
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1882, Howmd forwarded an extensive report to the
Sceretary renewing his sugpgestion that ¢ joind res-
crvation be established for the Hopis and western
Navojos® Nothing was done immediately but on
Noveuther 11, 1882, J. H. Fleming, the Hopi agent,
was requested by the Commissioner of Indian Affairs
to deseribe boundaries of a tract of land suitable for
a reservation that would inelude the Hopi villages
and agency and be large enough to meet all needfnl
purposes.® Whereupon Fleming responded by lut-
ter dated December 4, 1882, specifying as houndaries
of the proposed reserve the area later described in
the Executive Order of December 16.

The reservation recomrmended by Howard for both
the Hopis and Western Navajos was considerably
larger than the reservation proposed by Fleming.
The boundaries recommended by Howard cmbraced
an area approximately one hundred miles square.
The northern boundary would be the Utah-Arizona
line; the eastern boundary would coineide with the
western bonndary of the Navajo reservation as then
established; the western boundary would be 2 line
parallel with the enstern bowndary hut one handred
miles to the west and running from the Utah-Arizona
line southward to a point far enough south to inciude
the southernmost Hopi village and its contipuous
farms, cullivated by the Hopis; its southern boundary
would be an east and west line to connect the south-

% Nav, Ex 735.
# Def, Ex. G-242 snd Healing v. Jones, 210 F. Supp, at page
136.

38 Healing v. Jones, 210 F. Supp. ot page 137; also Nav. Ex.
737.

13

e tip of the western boundary with the south-
western corner of the Navajo Reservation.™

Frypina 14

On December 16, 1882 the President issued an Ex-
eentive Order creating a reservation “for the use and
ocenpaney of the Moqui [Hopi], and such other Indi-
ans as the Secretary of the Interior may see fit to set-
tle thereon.””* The lands so reserved were described
as follows:

* # * herinning on the one hundred and tenth
degree of longitude west from Greenwich, at a
point 36° 30’ north, thence due west to the one
hundred and eleventh degree of longitude west,
thence dne south to a point of longitude [sic]
85° 30 north; thence due emst to the one hun-
dred and tenth degree of longitude west, thence
due north to the place of beginning * * *.

_By inadvertence the land description set out in the
Executive Order makes reference to “longitude 35°
30’ north,” whereas the reference should have been to
“latitude 35° 30’ north.”” As correctly described the
tract encloses a rectangular area about 70 miles long,
north to south, and 55 miles wide, It contains ap-
proximately two and o half million acres of land or
3,900 square miles.”

Foipng 15

The Executive Order Reservation of December 16,
1882 (1 Kapp. 805), was established for four pur-
# Howard's report of November 25, 1882, Nav. Ex. 738

» Healing v. Jones, slip op., b. 208, fdg. of fact 4.
® Hegling v. Jones, supra, pp. 208-209, fdg. of fact 5.
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poses: (1) to reserve for the Hopi Indians sufficient
living space against advancing Morinon settlers and
Navajos, (2) to minimize Navajo depredations against
Hopi, (3) to provide a legal basis for curbing white
intermeddlers who were disturhing the Hopi, and
(4) 1o make available a reservation area in which
Indians other than Hopi could later, in the diseretion
of the Secretary of the Interior, he given rights to
nse and occapancy.™

Fmvpwg 16

When the Executive Order Reservation wns cre-
ated in 1882, great numbers of Navajos had alveady
wandered into that country with their families and
their flocks. Both the Navajos and Hopi had .acred
places within the newly reserved tract, hoth tribes

" utilizing eagle feathers in their religious ceremonials,”

Fmvpwa 17

The population of the Navajos grew by leaps and
bounds. The reserve which had heen set aside for
them hy the Treaty of June 1, 1868 ** grew niore apd
more inadequate as their numhers mounted and their
flocks inereased. Additions to their reserved traet,
therefore, became necessary and were made by the
United States.

Early population figures for the Navajos are more
or legs only estimates. In 1848 they probably num-
bered no more than 8500 (Tr. T955-7957) ; in 1868

* Hegling v. Jones, p, 212, fdg, of fact 16,

* Healing v Jones, App. to slip op., pp. 112-113,
15 Stat. 667, 2 Kapp. 2015, PP

e bbb o e

oAl by et =

D3 e b A

ki 2 Lot

L,

LA e s e e ) LAk ik a4

AL A3

Vemet T Bty

15

they Liad increased in numbers to abeut twelve or thir-
teen thousand and by 1882 to about sixteen thousand.
(Healing v. Jones, Appendix to slip opinion, page 112;
also see defendant’s requested finding 26 and Navajo
proposed finding 3.)

Fixpme 18

Although the Hopi villages, as well as their agri-
eultural and grazing lands that had been used and
oceupied by them in 1848, were located within the
houndaries of the mewly created reservation, Navajo
Indians had also gradually moved into this area and
encroached upon lands that the Hopi regarded as be-
Tonging to them, even though all of the reservation
area hiad never heen used by them.” Navajo depreda-
tions in the 1850°s had brought on greater and greater
difficulty with the white settlers of New Mexico and
had resulted in military action against them. As a
consequence many Navajos had fled westward from
their former places of babifation east of the Hopi
mesas and had moved into this reservation country.

Fryomve 19

The Hopi were a timid and inoffensive people,
peaceable and friendly with cutsiders. The Navajos,
on the other hand, were far more apgressive in nature.
Desert life made them a study, virile and industrious
people. They were more warlile than their Hopi
neighbors. Alihough they had many small farms

» Ot Healing v. Jones, supra, pp. £20-221; also Ejlis’ map,
Def, Ex. E-502 and the nvea later included in and Manage-
ment District 6 a3 ontlined in Healing v. Jones, 210 F. Supp.
ot p. 133. .

TH1-423 g4+ 2
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which held them to fixed locations, they were seni-
nomadic and migratory, moving into new areas at
times and then moving sensonaily frem mountain to
volley and back again with their livestock.®

Pinpinc 20

The Hopi Indians, as stated hefore, are a very re-
ligious people. Many geographic features, such as
mountains, a salt lake, a cave, or & spring, are revered
as ghrines and visited from time to time as a part of
their religious way of life.

The Hopis, however, are not the only Indians in the
Southwest with such religious shrines. The San
Franciseo Pealks, although outside of the overlap
area, were a shrine to mauy trises, inclnding the
Hopi; Navajo, Havasupsi, certain Apaches, and
others. Mt Taylor (also outside the Navajo-Hopi
overlap) was a shrine to the Hopis, Navajos, Zunis,
Acomas, Lagunas, and other pueblo and Apache
groups. Thus, prominent mountain peaks were fre-
quently the shrines of more than one Indian tribe,
(Rands, Def, Ex, 89, p. 135—Docket 266.)

Although hunting and gathering activities were car-
tied 6n by both H()pis and Navajos in the course of
their travels hetwecen their fields and their shrines, the
country so used was not the exclusive territory of
either tribe in the sense that snch tribe had “Indian
title’ thereto.

Foome 21

‘I_’he, aren exclusively used and oceupied by the Hapi
while under United States sovereignty was for less in

¥ Healing v. Jones, 210 F. Supp. 134-135,

i
#
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extent thanm the country used aud occupied by them
while under Spanish sovereignty. Kven before the
Spanish contacted them, the Hopi had abandoned
lands and territory formerly used by them* Thus,
sometime hetween 1300 and 1500 A.D. the Hopi with-
drew from the Moqui Bntte country between the Lit-
tle Colorado and the southern houndary of the Hopi
Executive Order Reservation; * the villages along the
Little Colorado near Winslow were moved to the Hopi
Mesas farther north, to Oraibi, and into the Jeddito
Valley. Even after the Spanish came this withdrawal
by the Hopi continued, and by 1700 they were only
oceupying the Mesas that they occupy today.”

The Hopi abandoned many of their old shrines long
before the United States acguired sovereignty over
the Southwest. Thus, they abandoned -their shrine
on Navajo Mountain, north of the Exzecutive Order
Reservation, their shrines in the San Francisco Moun-
tains, and their shrines around Winslow in the Little
Colorado Valley.” But in spite of such physical
ahandonment of that eountry, says Dr. Colton, the
Hopi still feel ‘‘that those places helong to them.
For that renson certainly Hopi are making claims to
nll this old land although it is not land that has been
used by them for many generations.” *

" Colton, Tr. TH04,

© Sep Hopi Ex. 2.

40 Oglion, Tr. T404,

4t Colton, Tr. T405.

= Tr, T405,

Although Dr. Eggan indicates genernl sgreement with the
nbove statement by Dr. Coltou, e qualifies such agreement

with the following testimony (Tr. 7405): “They sbandaned
them physically. They did not sbandon spiritually and they
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The Commission finds that in 1848 the Hopi ox-
clusively used and occupied the lands on First, Second
and Third Mesa where their villages were locuted and
the country nearby that was farmed and where they
grazed their flocks.® The sc-ealled “outer’’ ared,
where they hunted, gathered wild food produets, and

-maintained their religious shrines, was not exchusively
used and ocenpied by them in 1848 or at the time the
1882 Exe(;}}tive Order Reservation was estahlished.™

contir\n._tgglr_tgl}mnke use of tham. They continved to visit them.”

According’ to Kntharine Bartlett, the vulley of the Little
Colomdd'lfz_\il not been occupied since 1400 A.D,, though it once
supported & good population; south of the valley is an exten-
sive highland covered with heavy pine forest, which wuy with-
out permenent inhabitants, but was often used as o hunting
gl’l;l;ﬂ;i by Apuche, Yavapni ond Huvasupai, (Def. Ex. G-136,
D 44,

AL the hearing in Grand Cnayon, Arizena, Novergh
193‘0, it was stipulated that Moeng?opi, {some d}stuucenir:t 10-'-;,
Third 'M_feﬂn? wag abandoned ns a permanent dwelling place by
tha Hopi prior to 1800 A.D, but was reestablished by them ns o
permanant place of habitation sometime nfter 1848, (Tr. 1562.)

The' ovidence indicates thut Hopi lived at Moencopi for a
long time but sometime between 1530 and 1848 they abondoned
that atea because of Paiuts attacks on the village. In the
1870'5, however, Moencopi wus rebuilt by the Hopi undec the
Drotection of the Mormons who had settled not far away at
Tuba City. Moencopi lins been continuously occupied by the
Hopi sincs that time, {Colton, Iopi Ex. 15,)

, Although Dr. Eggun agrees with the above faetnnl situntion
1 points out that although the Hopi abandoned Moencopi as
a place in which to live in the 1830% or 1840's, they eontinued
to farm the ares around the village and never did wbandon
it Lo 13::}5 extent. (Eggan, Tr. 7413.)

] n.ri‘nu Bartlett’s map of Arizona, showi istriby-
tion of Indinns in thot part of the Souihwest.l?f :E:sd'j]t:;l;;ly
depicts vast aress of unoccupied lamds between ne'l;:;hboring
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“‘Indian title,” therefore, has not been proved to that
tevritary. )

Between 1868 and 1882 Navajos had moved into
the Hopi Execntive Order Reservation bnt not into
the area where the Eopi villages were located and the
country mearby that was farmed by the Hopis and .
where they customarily grazed their floeks. Thus,
the arca exclusively used and ocenpied by the Hopis
in 1848 and in 1832 when the Hopi Executive Order
Reservation was established was mueh the same.
Those boundaries are the same as the houndarics
approved on April 24, 143 for Land Management
Distriet 6 and ave deserilied as follows:

Starting at the section corner between See-
tious 3 and 4, Township 28 Nerth and Rauge 14
East. This corner is located 2475 chains due
South and then 34.35 chains due West from
Windmill M-174. The coruer is steel and is

Indinn tribes. Thus, a large unoccupied area is shown south
of the Hopi md another unoccnpied aren between them and
the Havnsupai to the west And so Dr. Bartlett says (Def.
Ex. G-136):

®In 1848, the Indians of Arizona hud been omly very shightly
ulfected by Spanish colonization when compared with their
neighbors of New Mexico, Sonora, and California. a .

“In preparing the map of distribution of the Indians, an
effort hns been made to place ench tribe in its correct location,
bused npon the mest reliable datn avnilable (see Bibliography),
but it is entirely possibie that everyone will not agree with
the author npon suime controversinl points. In order to make
the map clear and wmderstandable, no overlapping boundaries
between tribes hos been shown, thougl there was some, es-
pecially between the Apache and southenstern Yavapai, nnd
between Hopi and Kavajo,

“The walley of the Little Colorndo Lad not heen occupied
since 1400, though it once supported a good population; * * =7
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located on the West Bank of the Dinchhito
Wash., It is located a few chains West of the
wash, The houndary runs South of this ecorner
to the center of the wash whieh distance is
about 2 chains. From the above mentioned
corner the baundary runs North 25°10° West
to Howell Mesy escarpment in Section 20,
Township 29 North, Range 14 Kast. It then
goes ih a northerly direction along szid escarp-
ment until the Tuba City-Hotevilla road is
intersected in tbe South bhalf of Section 2B,
Township 30 North, Range 14 East. The
houndary then follows the road until it reaches
the center of the Dinehbito Wash about on the
section cormer common to sections 22, 23, 25
and 27, Township 30 North, Range 15 East.
The boundary then follows the center of the
Dinehbito Wash in a northeasterly direction
until it inlersects a line going North 45° West
from the guarter cormer between Sections 17
and 20, Township 30 North and Range 16 East.
+This line is approximately 43 chains long.
The houndary then follows said line South-
east to the guarter.corner between Sections 17
and 20, Township 30 North, Range 16 East.
The boundary then follows the section line due
East from the said quarter corner for 4.5 miles
to the seetion cormer common to Sections 13
and 24, Township 30 North, Range 16 E, and
Sections 18 and 19, Township 30 North, Range
17 East, then turns en angle and goes North
42-" Eart for a distance of approxinately 2.2
miles until the escarpment on the East side
of the valley is encountered in the NW1/4 of
Section 8, Township 30 North, Range 17 East.
The boundary then follows tbis escarpment in

s A e i e st Pt i i e e m i
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a sountherly direetion nntil the mosi_: southerly
point in the escarpment is reached in the BE/2 .

 of Section 16, Township 30 North, Range 17

East. The boundary then goes .4 miles Sou.th_
93° East at whieh point it reaches the Oraibi
Wash in the NW1/4, Section 22, Township 30
North, Range 17 Bast. The boundary thpZn
follows the West bank of the Oraibi Wash in
a northeasterly direction until a point 290
yards above the Hardrocks Diversion Dam is
reached. The houndary then tnrns on angle
and follows a line south 57°80" East for a d1§-
tance of approximately five miles until it
reaches the buck pasture fence in the SW1/4,
Section 15, Township 30 North, Range 18 Bast.
The houndary then follows the buck pa.st}lre
fonse Southwesterly for approximately .4 miles
in the NW1j, Section 22, Township 30 North,
Range 18 Hast. Thence Southeastgrly along
the buck pasture fence for apprommatgly 4
mile -in the NWIj4, Section 22, Township 30
North, Range 18 East. Thence Northo:asterly
along the buck pasture fence for appmmately
3 miles to a point in the NW14, Section 18,
Townehip 30 North, Range 19 East Then
Southeasterly. along fhe buck pasture fet}ce for
approximately 1 mile to the S8E14, Section 18,
Township 30 North, Range 19 East. Thence
Northeasterly along the buck pasture fence

- approximately .2 mile to the point on the sec-

tion line between the SW quarters of Sections
17 aud 18, Township 30 North, Range 19 _Eg.st.
Then South 76°30’ East following the Existing
Boundary fence to a point 1,879 feet due North
of Section corner between Sections 23, 24, 25
and 26, Township 30 North, Range 19 Enst.
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This section corner is located near water well
H 11 which is known as Cat Springs, Then
Houth 54°15° East following the Existing
Bonndary fence to a point in Bingham’s Lake
approximately 8 miles South of Latitnde 36°00'
and 4.25 miles West of Longitude 110°00°.
From this point in Bingham’s Lake the
boundary then runs South 38°00" West follow-

ing the Existing Boundary fenee until it inter-.

sects the Jeddito Wash., The intersection takes
place at the same point as Longitude 110°15°
intersects the wash. The houndary then fol-
lows, the center of the wash to the point where
the Township line between Townships 24 and
25 North interscets the wash. The boundavy
then follows the Township line due West fol-
lowing the Eixisting Boundary fence for 2.3
miles at which point it goes North 45°57 West
following the Existing Boundary fence for ap-
proximately 25.6 miles until it intersects the
Dinehbito Wash at the same point as the Town-
ship line between Townships 27 and 28 North.
The houndary then follows the center of the
‘Wash 8 miles up to the point where it inter-
sects the line running due South of the eorner
hetween Sections 3 and 4 Township 28 North,
Range 14 East. [See outline map following
Page 8 of slip opinion in Heuling v, Jones, Hopi
Ex. 78 and 210 F. Supp. 133.]

DEFENDANT'®S REQUESTED FINDINGE OF FACT BELATING TO
THE NAVAJO CLATM TO THE NAVAJO-HOPL OVERLAP

Finpivg 23 -

'The Navajo Tribe, petitioner in Docket 229, is and
has been from time immemorial an identifiable group
of American Indians residing within the territorial
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Jimits of the United States, is recognized by the Secre-

tary of the Interior, and is authorized to maintain this
action under the provisions of section 2 of the Indian
Claims Commission Aet of August 13, 1946 (60 Stat.
1049). :
Frxpive 24

The Navajo Tribe timely filed its claim for re-
covery of additional eompensation for a large tract
of land which it claims to have ceded to the United
States under the Treaty of Jnume 1, 1868, (15 Stat.
667, 2 Kapp. 1015.) Thess Jands are outline-1 uj-on
Navajo Exhibit 510 and are located in northwes'orn
New Mexiec, northeastern Arizona, southeastern Utah,
and southwestern Colorado hut are not specifiealiy
deseribed in the irenty referred to. Petitioner elaims
that the consideration received from defendont “was
grossly out of proportion to and unconscionably less
than the value of the land ccded by the Tribe.”
(Amended petition, paragraph 14.) Petitioner bases
its claim to the lands in question on ahoriginal ownex-
ship or “original Indian title’’ Thus, petitioner
claimg that the Navajo Triba of Indians cxclnsively
used and occupied the lands claimed in regular
Indian fashion from time immemorial until ceded to
e United States in 1868. All of the lands claimed
by the Hopi Tribe in Docket 196, except an area
outlined in green upon Navajo Exhibit 511-A*™
within the 1882 Hopi Executive Order Reservation
(1 Kapp. %05), are also claimed hy the Navajo Trihe
in Docket 229 under a claim of aboriginal ownership.

31 Qorrell, Tr. 2185 and 5621. This aren comprises approsi-
mately 480,000 neres of lund, (Tr. 5621.)
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The Navajos are a branch of Athapaskan people
who migrated into the Southwest from Canada.”
With the Apaches they make up one linguistie unit
and form the Southern Athapaskan group.”

The term “Apache,” probably from “Apachu,”
meaning “enemy,” appears to have originated with
Zuni Pueblo and was applied by the Spanish to
Apaches and Navajos alike. The first known specifie
reference to the “Apaches de Nabaju" was by the
Spaniard Geronimo Zarate-Salmeron, who placed
them north of Santa Fe on the Rio Grande but
gave no more specific loeation.*

FmpiNg 26

There are.no accurate figures ou the Navajo popu-
lation in 1848, when the United States acquired
sovereignty over this tervitory. Dr. Fraqk D. Reeve,
one of defendant’s expert witnesscs, so testified but
also stz'+d that his best Judgment on their popula-
tion at that time was that they numbered from §,000
to 8,500.® Mr. Albert H. Bchroeder, nnother witness
for the defendant, estimated their number at ahount
8,000 but stated quite frankly that this figure “is only
a guess.” ™ Dr. Clyde Kluekhohn, one of petitione1-;s;
expert witnesses, estimated their population at 12,000

# ENis, Nav. Tr. 01L
®EA Survey of Navajo Archaeology,” by Curroll L, Riley,

Det, Ex. E-87 5 el 12 5= i
]J‘:-J;pr \3291' 87, o 45 and Def. Lx. E-51(n}, pp 1 and 2 in
* Def. Ex. B-51(n), P- 49 tn Tocket 229,
Tr. TORS-TOET.

*Tr, 8G06-860.
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in 1848, but once again, this figure is only an
estimate.”

Other estimmates to he found in various official re-
ports arve: 7,000 veported November 10, 1846 by
Charles Bent, newly appointed Governor of New
Mexieo; * 12,000 reported the same year by Col. A. W,
Doniphan;® 7,000 reported in 1852 by Michael Steck,
Indian Agent in New Mexico;* 8,000 to 10,000 esti-
mated by Li. J. H. Simpson in 1852;™ 10,000 esti-
mmated by Agent Dodge in 1853; ™ 8,000 estimated by
David Meriwether, Governor and Superintendent of
Indian Affairs in New Mexico in 1854;™ 9,000 to
12,000 estimated by J. L. Collins, Superintendent of
Indian Affairs in New Mexieo in 1857;* and 12,000
to 15,000 estimated by Major Keudrick in 1863.”

Fivpixa 27

Just when the Navajos entered New Mexico is un-
certain, some fixing this time at about 1500 A.D. and
others around 1300 A.D.* The earliest phase of

¥ Tr. 7682 and 1232,

* Def. Ex. G-29, p. 8.

“ Def. Ex. G-25, p. 416,

“ Def. Ex, (i-188.

“ Def. Ex. G-30.

“ Nuv. Ex. 104,

“ Def. Ex. G-12 and Xav. Ex. 517.

& Def. Ex. G-14.

@ Nov. Ex. 308, -

s [iis, Nav, Tr. 9014 Dr. Dittert, who has done much
archmeological work in the Nuvajo Reservoir District, writes
{Def. Ex. 5-G:i, p. 24 in Docket 229) :

“The beginning of the Nuvajo oecupation of the Nnrojo
Reservoir District con not be duted with nccuracy at present.
Probably the Reservoir aren was settled in the late 1300's by
Navajos who lived there until approximately AD. 1775, At

SRP001850
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Navajo history is represented only in the apper San
Juan and its tributaries east of Blanco, New Mexieo,
where the Large joins the San Jnan. Herc they
gettled in the areas commonly rveferred to as the Go-
bernador-Largo and Navajo Reservoir distriets nnd
here they lived until after the middle of the cighteenth
century.”

The Navajo Reservoir Distiet (from Navajo Dam
where the Rie Arriba county line interseets the San
Juan River and up as far as Caracas, Colorado) prob-
ably was first settled by the Navajos in the 1500’ and
was not abandoned until ahout 1750 to 1775. The
Gobernador-Lavgo area wag ocenpied at about the

that time, the nrea s nbandoned, The general migration of thoe
Navajo has been to the south nnd west.”

Continning Dittert says (p. 2435):

“Pertinent historical events with respect to the Nuvajo Reser-
voir District have been swnmarized by Bartlett (1932}, and
Amaden (1082), and include the following facts: (1) The Nuy-
ajo had come into the Southwest s enrly ag A.D, 1622, probably
living on the upper San Juan and Chamg Rivers. (2) The
period A.D. 1622 to 1680 was one of iuitinl contuets botween the
?ueblo Indians and the Nnvajo with the major infleences com-
ing after this peried as n result of the Pucblo Revolt. (3) By
A.D. 1700 or slightly eatlier the Navajo started to move to the
south nud west of the Navujo Reservoir; (4) By A.D. 1800 the
centor of the Nuvajo occupntion was i the aren of tho present.
day Novajo Reservation.” .

** Eilis report, Def. Ex. F-51 (h), p. 267 in Docket 220; Def.
Ex. X-87, pp. 47-48 aud 58 in Docket 220, As Schroeder points
out, by 1748 the Gobernndor and Canyon Lurgo nrens were com-
bletely abandoned by the Navajos

due to Uto pressure fron the
north.  Although a few Nnvajo sites are shown by Iafer tres

ring dntes in this area, thess beleng to the perind of alternate
Peace and war with the Utes—namely from the 1770 o
arotnd 1300. (See Navnjo mrehaeologienl sites for this aren re-
porled on Def, Ex. S-506 F and Nuv. LExs. 520-F and 520-G
in Docket 220.)

27

same time. Here the Navajos received a heavy Pueblo
inerement of population just before 1700 AD. It
would appear that the upper San Juan was indeed the
Navajo homeland well into the eighteentih century al-
thongh a few Navajos may have filtered south and
southwest to Wide Belt Mesa, to Chaera Mesa, to the
vicinity of Mt. Taylor, and to the Chuska Mountains,™

Ute raids and hostilities, as 1imieh as any other sin-
gle factor, were probably responsible for eausing the
Navajos to move frow the upper San Juan. Thus, by
1775 no Navajos lived east of Blance on the San Juan
and mwest of the Navajo Reservoir area was
abandoned.” .

From this oviginally occupied eastern wooded area,
the Navajos slowly moved westward and southwest-
ward into more open areas, a move resulting from in-
creasing Ute and Comanche pressure. The movement
appears to have been under way by the early 1700°s.
Chacra Mesa now hecame a Navajo center. Some

¥ Def, BEx. E-51(a), p. 57 in Docket 2203 Def. Ex, E'—‘ﬁl (b),
p. 267 in Docket 229, According to Dr. Cuarroll L. I.{lley of
the University of Southern Illinois, in his publication “A Sur-
vey of Navijo Archeology” (Def. Ex, E-87 in Docket 229) the
eavliest Jenown sites remarded as Navajo nre from the (;‘unyons
of Gobermudor, Large, nad Blanco that drain westward into the
San Juan River. This country is referved to by odern
Nuvajos as dinéinh (land of the People) und was largely nbun-
dloned or deserted by 1800 A,

Big Bead Mesa on the castern slopes of Mt. Thylor was un
cucly site of Navajo occupation as was Chaco Canyon,. Chuera
Mesa, and Canyen de Chelly. In the vouniry west of Mt.
Taylor, in the vicinity of Ramah, Nnvajo oceupution dutes from
post-Fort Swmner days. )

o Def, Ex. E-51(1). p. 269 in Docket 229; Def, Ex. E-87 in
Docket 220,

SRP001851
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Navajos moved on westward to Canyon de Chelly, a
region apparently heyond Ute range at that time.™ A
seattering of Navajos moved as far west as the Nav-
ajo-Hopi contact area east of the Hopi mesas.

Finping 28

Before the advent of European settlers, the Nava-
jos lived by gathering nuts, wild seeds, berries and
cdible fruits, by farming small tracts of land, hy
hunting and by raiding their Pueblo neighbors.”

Sometime in the sixteenth or seventeenth century
the introduction of the horse and sheep by the Span-
ish into Navajo culture * set in motion the trend of
events that revolutionized Navajo life. The horse
not only provided mobility, hut greatly expanded
opportunities for hunting, raiding, and food gather-
ing. The sheep provided a staple food supply aad,
although agriculture remained an important souree
of food, the Navajos rapidly underwent g ehange to
become basically a pastoral society.”

The trihe grew warlike and with population and
st?ck increases it beeame vital to expand, Warlike
tribes to the enst barred the way in that direction:
A‘pache‘s in the south and Utes to the north prevented’
expansion into those areas. The hulk of the Nava-

Jos, therefore, moved westward and soon eoncentrated

™ Def. Ex. E-51(b), p. 268,

" The Navajo Yearbook, Def. Ex, G-206, p. 257,

" Dr. Dorothy Keur places this tim,
1630 and 1700 AD. (Def. Ex, 8-a46.) ® 89 somewhere between

" Def, Ex. 5646 and Def. Ex, G-208, pp. 4-5.
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in Canyon de Chelly and the Tunicha-Lukachukai-

Carrizo Mountains,™
Finning 29

Although not historically nomadie in the sense of
aimless continued wandering, the Navajo people have
loug been a mobile group, shifting residence from
season to season in accordanee with the climatic flue-
tuations which control food supply and forage. Thus,
many people living near the mountains waintained
a summer place at the higher elevations and a win-
ter place at lower elevations or on the plains. Fam-
ily movements were generally coufined to well defined
areas of seasonal residence however, and during the
planting and growing season ail or a part of the fam-
ily nsually remained in the locality where they made
their fields.

The acquisition of livestock not only ehanged the
way of life of the Navajo Trihe from a somewhat
precarious hunting-apgricultural eeonomy, in which
there was little opportunity or ineentive to aceumm-
late wealth, to a pastoral economy in which an ade-
quate food supply was virtually assured, hut also the
advent of livestock introduced the opportunity to ac-
cumulate property. As a resnlt many early Navajos
hecome wealthy stock owners, and were commonly

nup Short History of the Nuvajo People,” by Richard Yan
Valkenburgh, Def. Ex. G-205, p. 5. Also see map of the
Navijo eountry in 1776 following page 5 in Def, Ex, G-205.
This is the genersl erea shown on modern maps as the Chuska
Mountains region.

» Def. Bx. G-208, p. 258; Ellis, Tr. 0084,
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called the “Ricos” (the rich) by the Spanish
colonists.”™

It was the mobility of the Navajos that bronght

then: into confiiet with the Spanish and Mexican sct-
tlers, and later with the United States Government.

" Never cown-dwellers like the Tueblo Indians, the
advent of livestock had encouraged ever wider dis-
persion of Navajo families to assnre sufficient forage
for their increasing herds. They raided the settle-
ments and vanished in the face of punitive expedi-
tions vainly sent after them. As the colonial popula-
tion grew in the Rio Grande Valley, .» Navajos
moved westward into the wild hroken coum.y wlere
they could find necessary range and elude their eie-
mies. The Spanish-Mexican period was one of almost
constant unrest and warfare.”

Fixping 30

At the time of the Spanish conquest of New Mexico
the Navajos were the first of the wild trihes to enuse
trouble™ They repeatedly raided the Spanish settle-
ments and the Puchblo Indian villages. Nevertheless,
they were not the only wrongdecrs during the Span-

“lef. ¥x, G-200, p. 258; Def. Ex. (-126, e 0

It 184G, Governor Bent reported thut the Nuvajos hud !lf},ﬂfll)
head of horned cattle, 500,000 sheep, and 10,6000 head of horses,
mules, and asses.  (Kluckhoby, ‘I, 871; Nav %y, A0 Def.
x G-29, p. 6). .

In 1835, Governor Meriwether esthnnted that 1h,e Ny jos
owned 200,000 sheep wnd more than 10,000 horses, (X Inckhiohn
T'r. §71-872; Nav, Ex, 150). !

# Det, Tx, G-206, p. 258,

" The Nevaho Dwring the Spanish Tezime i New Mexico,”
by Donnid . Worcester, Nav. Ex. 501, p. 103, ,
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ish regime, for Spunish officials frequently fm:ced
Pueblo Indians to assist them in slave raids against
the Navajos. Slave raiding, in fact, was apparentl'y
one of the principal reasons for eontinued Navago
hostility and the participation of Pueblo Indi:}m-. in
these campaigns greatly increased the animosity of
the Navajos toward both the Spanish and the
Puehlos.™

During the 18th century, the region of Cebolleta
Mountain, topped by Mt Taylor, became an area of
conflict between the Navajos and the Spanish.,”* In
1730, Benito Crespo, Bishop of Dumngo{ vmlted Nc_aw
Mexico hoping to assert contro] over religious aﬂmrs
by the secular ‘ehnreh rother than by the Franciscan
rmissionaries. The time and circumstances, however,
were not propitious for such change™ .

Journeying through the territory the Bishop saw
possibilities for further work among the pagans or
unchristianized Indians—including the Navajos. The
Puublos had accepted Christianity and the Bishop be-
lieved that missionary work among the Navajos at
Cebolleta apd their kinsmen to the north would bhe
well worthwhile, For a time progress apparently was
made. A number of Navajos were baptized. Ml_s-
sions were established at Ceholleta and Encinal in
1749 and many Navajos were persuaded to move to
these locations. But a wide gulf lay between Ghns—
tian concepts and the ingrained beliefs of the Navajo
people with the result that the Spanish padres never

= ldem, . 108.

w Reeve, Def, Ex. G-132, 1 9
m fdem, p. 10

741—-125—H—3
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did suceeed in truly converting the Navajos to the
Christian faith.*
The rejection of the missionaries did not mean the
end of Navajo-Spanish relations. Instead the basic

relation between them shifted from a religious to a

territorial problem. Spanish settlers slowly pene-
trated the Puerco Valley and the Ceholleta area in
the mid-cighteenth century where numerous land
grants were made by the Spanish Crown.*

Fmvping 31

Early historical documentation of the Navajos is
notably seant, indicating neither intimste nor long
continued contact with the Spanish. After the acqui-
gition of horses from the Spanish, the Navajos ap-
parently spread southward, making raids on both
Pucblo Indiens and the Spanish* From 1720 to

"I Reeve, Tr. 7783, Def. Exs, G-132, pp. 10-11 and G-137;
Woreester, Nav. Ex. 501, pp. 110-111,

B {dem, p. 20. For more details on these grants see patents
irsued thercfor by the United States and identified ns Def. Ex.
G211 through G-224 and G-233 through G-235,

As Dr. Reeve points out (Def. Ex. G-132, pp. 20-30), the
population of New Mexico incressed slowly at this time, but
Btil it was grest enough so thut sufficient pressure developed

‘within the nurrow confines of the Rio Grande Valley to make

expansion necessary. Thus, the first movement into the valley
of the Puerco oceurred in the 1750’s The five sons of José
Montana, unabla to make & living from their few acres in the
Albuquell-que aistricl, petitioned the Governor for a grunt of
land which wos made to them on Nov. 25, 1753. The Montano
hoys, however, were not alone in this first venture westward
from the Rio Grande. A total of twelve families, or about B0
persons, were involved. ‘The new settlement was officialiy
named Nuestra Senora de la Luz, San Fermando ¥ San Blaz,
“Keur, Def. Ex. 5-646, p. 5.
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about- 1770, however, an era of peace prevailed be-
tween the Spanish and the Navajos” By 1720 raids
and reprisals had ceased and the Navajos were ne
longer numbered among the enemies of the province.
This favorable situation was not caused by Spanish
suceess in winning the friendship of the Navajos but
rather because of Ute and Comanche hostility toward
the Navajos and raids deep into their territory."

Shortly after 1714 strong Taids by the TUtes, which
continued until about the 1740, acted as a deterrent
to Navajos raiding the Pueblo and Spanish settle-
ments and were lapgely responsible for eausing the
Navajos to move farther south away from the Ttes"
And so0, because of Ute pressure, the Navajos were
forced to use fortified erags for proteetion® and by
the 1740°s began to vaeate the Gobernador-La Jara
area and move south toward Big Bead Mesa and into
the vicinity of Cebolleta east of Mt. Taylor.”

» Reeve, Tr, 7781

¢ Worcester, Nov. Ex. 501, p. 109,

According to Reeve, at this time the Navajos lived as far
south as Cebolleta Canyon, which drains the southenstorn alopes
of Cebolleta Mountain. (Tr. 7782.)

" Schroeder, Tv. 8481,

o Schroeder, ‘I'r. 8481 and Def. Ex. S-502(b).

= Def. Ex. 5-503, S-503(c) and S-621.

Acconling to Funther Juan Miguel, in 1748 the Navajos were
brought te Cebolleta “to the soutk of the said province of
Novaje”  (Dof. Ex. G-132, pp. 10-20. Schroeder, Tr. 8496-
8497.) In ather words, the Nnvajos were brought to Cebolletn

and out of their homeland farther to the north, out of Gober-
nador-La Jura aren.  (Schroeder, Tr. 8486.)
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. Except for an era of peace hetween 1720 and 1770,
Navajo-Spanish relations were generally of a hostile
nature through the many years of Spanish sovereignty
over this part of the country, whicli was then a part
of the Provinee of New Mexico.® Navajo raids upon
the Pueblo Indians and Spanish settlements in the
Rio Grande Valley, and in the country to the west,
were & common occurrence thronghout that period
which ended with the independence of Mexico in
1821." Thus, raiding by Novajos was a common prac-
tice during tbe Spanish and Mexican periods® and
frequently resulted in retaliation by the Spanish wlo
set out in hot pursuit of the raiders, ehasing them to
their lands west and northwest of the Pucblo and
white settlements.™

Intermittent conflicts hetween the Navajos and
Spanish continued into the enrly vears of the nine-
tecnth century. Thus, in 1800 the Governor of New
Mexieo planted a colony of white settiers in Cebolleta
Canyon. The Navajos protested that this was their
land but the Governor insisted that the settlement
shouid remain and staged a military eampaign against
thern ™

Py il . + + - ‘ .
by Doneld . Worvmter® (yos s e i New Morico?

» Schroeder, Nav. Tr. 8501-8522 and Def, Exs. in Docket

229: 8-508 and S-503(c), S-505 and 8-506(e), S-40T and

‘5-507(g), S-508 and S-508(h), S-513 :
5-514 ané §-514(n); R (b}, and 5-513(m), and

* Reave, Def, Ex. R-150, p. 17 in Docket 220,

* Def. Ex. G-230 and S-507, S-507T i
Dol B y (g}, S-562 and S-576 in

* Reeve, Nnv. Tr. TT05-TT00,

~
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Between 1805 and 1818 relations remained more or
less friendly between the Navajos and the settlers.
In 1818, however, hostilities again broke out ™' and not
long afterwards Mexico declared its independence and
inherited the Navajo problem. o

The Navajos, who: had been beld in cheek by the
Spanish Government by bribes and occasional puni-
tive expeditions, could not be controlled by the weak
Mexican Government in Santa Fe. Thus, Mexican
officials considered themselves at war with the Navajos
almost throughout the entire Mexican period of 1821~
1846.%

When General Stephen Watts Kearny took over
New Mexico for the United States he found a war
existing, a war which had existed for many years be-
tween the Navajo Indians and Mexiean settlers.” As
he entered Santa Fe on August 1B, 1846, Kearny as-
sured the New Mexieans that the American military
would give protection against any marauding Indian
tribes. He soon had opportunity to keep his promise,
for the Navajos broke out into a series of depreda-
tions against their ecommon enemies, the Mexican set-
tlers and Pueblo Indians.™

Raids by the Navajos, as well as by other Indjans,
espeeially Utes and Apaches, continned on Spanish
e Reeve, Nuv. Tr. T804,

wMinge, Nav. Tr. 6560, Minge lists belween 50 and 60

raids officinlly reported during this pericd but says that many
more neturlly oceurred.  (Tr 8908-6970; Acoma-Lagunp Ex.

530.)

¥ Dof. Ex, G-31, p. 50 in Docket 220 and Nuy. Ex. 174,
p- 6. .

s Van Valkenburg, Def. Ex, G-205, p. 10 in Docket 229.
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and Pueble Indian settlements. Navajo depredations
continued to inerease despite the Ameriean military
expeditions against them. Thusg, in 1846 It Abert
reported that although the valley of the Chama

River* was a favorite settlement of the Spanish

and Mexican settlers, becanse of Ute and Navajo
depredations, all attempts al settlenient ahove Abiquin
had failed™ Furthermore, in the vicinity of Santo
Domingo (between Santa Te and Albugunerque), said
Abert, little use was made of the land because of
fear of the Navajos “‘who deseend from the mouu-
tains, and sweep away the ‘cabaladas’ " of the Pueb-
los and Mexicans, who look on unresistingly.” ** “*Not
a day passes without hearing of some fresh outrage;
and the utmost vigilance of the military forre in this
country is not sufficient to preveut murders and depre-
dations,” was the report of James 8. Calhoun, Indian
Agent, to the Commissioner of Indian Affairs, on
QOctoher 1, 1849 And so Navajo raids continued

through the early years of American sovereignty over
the Sounthwest."™

*Ths Chama is o tributary of the Rio Gmude in northern
New Mexico.
to2 Def. Ex. $-630 in Docket 229.
™ Aecording to McDonald's Spanish-English dictionary “ca-
belleds” means “stud of horses or mures” Therefore, s
Abert uses the term “cabalndas,” he wus referring to herds of
horses stolen by the Navnjos.
102 Deof, Ex. S630 in Docket 220,
1 Def. Ex. R-17, p. 908 in Docket 220,
™ An esamination of the report subinitted by the Commis-
sioner of Indinn Affairs on Murch 2, 1857 shows that of the
cllmms‘ filed by the settlers Nuvajos were ncoused of depreds-
tions in 114 cases. (Def. Ex. G-186 in Docket 229,) Stolen
by the Navajos in tho course of these raids wers more than
80,000 sheep, plus many guats, oxen, cattlo und horses.
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In 17:2 Navajos attacked the Pueblo of Santo Do-
mingo; in 1849 they raided the Pueblo of Zuni, and
the same year killed some Mexicans at a village 15
miles northwest of Laguna’® In fact, Navajo Taids
upon Zuni were made so often that the ehie.fs of the
Pueblo finally sought and obtained permission from
the commanding offieer of the military to make war
on the Navajos.™

As pointed out by the Navajos in their proposed‘

finding 9, the Navajo Tribe coneluded a number of
treaties witn representatives of the United States,
most of which were never ratified by the Senate.
The first of these was the Droniphan Treaty of 1846,

Captain Reid of the United States Army had heen
dispatched with 30 men on a venturesome trip to meet
with the Navajos. Guided by the friendly Sandoval,
chief of a small band of Navajos living near Cebolleta,
and after several days travel, the Reid party met
about hirty Navajo warriors and eight or ten squaws.
Ezlashing onward they finally met another party under
Chief Narhonna. A conference was held and a prom-
ise obtnined from the Indians to meet in Santa Fe to
make a treaty of peace with all their enemies.’” .

The Navajos failed to appear in Santa Fe as they
hod promised and continued with their depredations
along the Rio Grande. As a resnlt, on October 2,
1846 Gencral Kearney ordered Colonel Doniphan to
march against the Navajos with instructions to require

7 Sea Def. Exs. B-15, G20 and Nav. Ex. 51 in Docket 220

w0 Dof. 1x. (3-29 nnd Nnv, Exe, 55 nnd &7 in Docket 2201

101 4The Government nnd the Nuvelo, 1840-1858,” by Frank
D. Reove. (Def. 1x. G-126, p. 84 in Docket 229.)
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the restoration of prisoners and stolen property and
that Navajo hostages be given to assure future good
conduct by the tribe,

Do_niphnn acted promptly. At a council held at
Bear Spring, he informed the Navajos that the United
States claimed the country by right of eonquest and
that both the New Mexicans and the Navajos are “our-
children;” that they must decide whether to live at
war or peace, and if a treaty of peace was made, they
muet observe it sinee the United States would make
no second treaty.™

In reply to these strong words, *‘One of their chiefs,
Sarcilla Largo, a young man very bold and intellec-
t\}n!, spoke for them: ‘He was gratified to learn the
views of the Americans. He admired their spirit and
enterprise, but detested the Mexicans.’ "' Since the
Americans were at war with Mexico, he could not un-
@ersta.nd the objection of the Americans to the Nava-
Jos warring upon the same people.* '

The difference in ypoint .of view, however, did not
Eerevent the signing of the first of a serios of treaties
> ti::::n the Navajos and representatives of the Unite
. Bilscc:;dmg to the Doniphan Treaty of November 22,
N ] ere was to be peace between the two peoples;
the “American people” also included the Mexicans

. and Pueblo Indians; there was to be freedom of

trade and mutual restoration of prisoners; and all

108 Fefam,
1% Idem, p. 86.
1 Idom,
115 [dem.
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property teken after August 18, 1846, was to be re-
stored by both sides. The agreement was signed
by Fourteen Navajos, but the ink was not dry before
the document was meaningless*” and perhaps this
had something to do with the faet that the treaty
was never ratified,

During the fall of 1846 the depredations of the
Navajos continued. They even stole part of Doni-
phan's supply of sheep mear Soeorro as he was
en route to Mexico. A theft of sheep usually brought
a party of Pueblo Indians, or Mexicans, or American
soldiers in pursuit. Sometimes the maraudcrs were
eaught and punished and the property recovered;
other times the victims had to endure their loss.™

Tn 1848 Col. Newby led a campsaign against the
Navajos hut accomplished nothing except to negotiate
another treaty of peace to which the Indians paid no
attention but continued their depredation even more
than previously.” This trenty, too, Wwas Dever
ratified.

On September 9, 1849, Lt. Col. Ji ohn M. Washing-
ton, Governor of New Mexico, and Jsmes 8. Cal-
houn, Indian Agent at Santa Fe, New Mexico, con-
cluded another treaty with the Navajos. This was
negotiated in Canyon de Chelly, the very heart of
the Navajo country, and became the first ratified
treaty hetween the Navajos and the United States.
like the others, however, the treaty was mot signed
in good faith as evidenced by the fact that before

112 Rpeve, Def. Fx. G-126, p. 85 in Docket 229.

“1 Idem, pp. 85-80.
114 Def, Ex, G-31, p. 540 and Nav. Bx. 174 in Docket 220,
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Col. Washington rsturned to Albuquerque, the Nav-

ajos had already raided in the vicinity of Santa Fe™ -
Nevertheless, exaetly one year after the treaty was’

signed by the Indians it was ratified by the Senate
and later proclaimed hy the President.'™

In spitz_s of the Washington-Navajo treaty eon-
cluded in Canyon de Chelly, the Indianz eontinued
with their depredations. On June 25, 1850 the mili-
tary reported that Navajos had driven off 15,000
sheep from the Puerco Valley;™ and later the s;,ame
year a delegntion of Hopi Indians cnme to Sunta Fe
to complain hitterly of Navajo depredations againgt
them and their flocke.™ In October 1850 raids were
staged by Na-ajos on the west side of the Rio Grande
a.l.ld on the Agua Salada where they ran off stock and
killeq two men’* The same rmonth several thousand
sheep were stolen hy Navajos frum settlers near
Ceholleta; ™ on November 16, 1850 Navajos stole
2,000 sheep at Valverde; ™ and on Decemher 7. 1850
they ran off stock from the Rineon de Coneha."’,

Navajo raids continued into 1851 so that finally, as
;1_ bulwark to check the increasing Navajo dépr(;da-
ions, I_i‘?rt Defiance was estahlished. Tt hecare the
first military post in the present State of Arigona ™

M5 Daf, Ex, (=i
Ex 1;4 i Do ézgp 8001 and G-205, pp. 10-11 and Navw.
¥ Ratified September 0, 18 i
\ ]'ffu.pp, od Sep Stn: 97,4‘ 60, and proclaimed Sopt. 24, 1850,
:" Kf. Ex, G-248 in Docket 220,
. Ex, G- ay, Ex. §8 i b
27 Duf. Ex. G-20 in Docke: 20 " Dosket 220,
i

113 ‘
Def. Ex, G-206, p. 11 and Nav, Ex. 174 in Dockat 22
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Unrest and depredations by the Navajos eontinued
more ov less through the next few years until finaily
David Meriwether, Governor of New Mexico, was ap-
pointed special commissioner to effect a treaty with
them. He met with them at Laguna Negra in July
1855 and by the 18th had concluded a treaty. Be-
eause of an unfavorable committee report, however,
the treaty was never ratified by the Senate.

, FiypiNg 33

The Meriwether Treaty of July 18, 1855 was the
fivst attempt by the United States to set up a reser-
vation for the Navajos. Under the proposed treaty
the area to be reserved for the Indians was described
as follows: '™ .

Beginning on the South bank of the San Juan
river, at the mouth of the Rio de Chelly, thence
up the Sau Juan to the mouth of the Cafiada
del Amarillo, thence up the Amarillo to the top
of the dividing ridge between the waters of the
Colorado and Rio Grande [Continental Divide],
then southwestwardly along said dividing ridge
to the head of the main hranch of the Zufe
river, thence down the north side thereof to its
mouth or entrance into the Colorado Chiguito,
thence morth to the beginning, exeluding the

lands owned hy the Pueblos of Zufie and Moqni,

and reserving to them all their rights and priv-
ileges, and reserving to the United States a
tract of eountry embracing fifty square miles
aroumnd Fort Defiance, to he laid off under the

1 A rticlo 4 of Def. Ex. G200 and Nev. Bx. 127
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~directive of the commanding officer of the de-
-partment, and in such manner as he may gee
proper; Teserving to the Navajoz the right to
-+ gother salt at the Salt Lake near Zudie. '
 As sbove indieated, lands belonging to Zuni Pueho.
and to the Hopi Indians were specifically not to be
meluded within the propuse’tf resel'vation and a tract
fifty square miles around Fort Defiance was also
oxcluded.™
The eastern boundary proposed for the Navajos
was approximately the Continental Divide aud Meri-
j’ether was probably right in stating that this divide
Was woll known to the Indians. The Amarillo wag
the name for Present-day Largo Canyon, a south-
?aatem tributary of the San Juan River which heads
m' the Continental Divide near the headwaters of the
gm l?uerco.‘-" Westward of this divide lay the old
avajo couutry—namely, the southeastern tributaries
C,'f the San Juan: Largo Canyon, Blanco Canyon, and
W When discussing the proposed  rescrvution  boundnries,

?::n;fiﬂo,dona of the Navajo chiefs, remarked that the Nava-
Joe ‘mtm:n l 3 T}u‘:h larger conntry and that they could not
Zuni and ‘:'i's ‘911’ were allowad to visit the salt inke ncar
ot g‘:lm:zz B:at there. He pointed out that the Navnjos
Bundmmountains o dgoth:u Mount Polonia as one of their
mountaing, Hy ! L t they wers loth to give up these
s Parkds mag, a:fl B a;:feda tl}ill:p ]&f Ne!;’ Mexico, identified
: o s o s
the boundaries proposed for their mu::iﬁ;;lom(u}):fas;;ntl;g

13 Def Ex, R-150, p. 85,
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Gobernador Canyon where the Navajos were centered
in the Spanish period of New Mexican history.”™

"~ The western boundary fixed by the treaty was a

north and south line some distance east of the Hopi
mesas, It extended from the confluence of the Zuui
River with the Little Colorado on the south to the
San Juan on the north wkere the Rio de Chelly
empties into the San Juan.

Why n western boundary was stipulated iz not at
all clear beeause the land heyond Canyon de Chelly
was little known,’™ The western limit of the Navajo
country in the early period is diffieult to ascertsin.
Few Spaniards penetrated very far into the region,
and those who did made varying guesses at the width
of the territory.'

) Finping 34 ‘

The period 1B58-1868 was one of stress for the
Navajos and has frequently been referred to as the
“flight period.”

When the United States took over New Mexico,
the Spanish-spesking inhebitants were assured that
their difficulties with the Navajos would be speedily
‘ended. As indicated above, this was casier said than
done. .
Diffieulties continued between the Navejos and New
‘Mexicans and Pueblo Imdians throughout the late
1850’3 and into the 1860%." As time passed on and

1 Idem, p, 36.

114 Reeve, Def. Ex. G-126, p. 109.

12 Apnche, Ex. T-8, p. 25.
10 Def. Exs. R-150, pp. 38-40, R~60, -7, R-81, R-82, R-

152, and S-611 in Docket 820.
Tn 1850 Lt. Freedloy recoived complaints from the peopls at
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matters did not impro{'e in spite of the threats and
expeditions of the troops against the Navajos, a serfes
of operations, often referred to as the “Navajo war,”
were carried .on by the military, which had heen
greatly augmented in numbers by volunteer citizers
and Pueblo Indians,'® . ’
In the fall of 1862, the Navajos and Apaches, taking
fldwmtago of the armiy’s attention to the Civil Wap,™
increased their raids upon the Rie Grande sett-!cmeu:rs.

ubsro that Navajos were continually stealin
grazing on the outskirts of the town, )(Def. Eg i;f—(-)f?!l;iflh][;tnc‘;::
220.) At Cebolleta, Freediey received comuplaints fromn the resi-
derts that there wers thieving Navnjos in (heir immedinte sres
Fho had coma from the Tunicha and Chusca Mountains,
;lx. R89 n Docket 220.) In the same yeur N nvajos stole
5| eep’fmm the valley of the Puerce just west of Los Lanmng on
the Rio Grande and were pursued to the Zuni Mountai °
(Det. Ex. $-511 in Docke 22, i
o nTOIi%O A‘(gBJ;; St}gcxl; leﬂzg tim[tl Nsn_\'njns had stolen stock
. \ an 511 in Docket 99p.
“h?: Octobar 8, 1861 Sopt. Collins reparted that the Nu.vnjogl
e mever enticely ceased their depredations nnd wnrlike jn-

cursions upon onr le si o
34, p. 133 in Dockei);oz%_) nece the war of 1858 (Det. Fx.

. On November 26, 1862 the
srated (Del, Ex. G-35, p.
erfu] und.;‘n_ostils, and even
the Navajos. During the P

Qunhnisaioner of Indinn Afairs
188 in Docket 229) ; “Equally pow-
m:r? drended than the Apnches, are
| nst four years they }

: y have be -
t;ﬁu?rfnﬁiﬁ If: ;3115 mp:}e;}::z Sof New TJl:[m:icc», and havee:o:bn:nairg-

upon thai ! i

;tbsolutel,‘,: no security, except n!:'med fe:;c:e iy art e
trgs region of the country through whichlt

tEJ]

> i)el:r Elx. (-205, p, 22 jp Docket 299,
o Cl'n .!u‘y, 1861 the troops were removed frem Fort Defi
© ivil War duty and the fort wng ten corted,
A small commund wag left ot Beny

Fuuntleroy on the present s
s ne present site of For

Spring to build Fort
t Wingute, (Def. Fx

(Def. .

wporurily descried. -
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The Navajos attacked from the west while the Mesea-
lero Apaches swept in from the southeast.™

In September 1863, General James Carleton con-
ceived the idea of moving all the Navajos to Fort
Swnmer on the Pecos River in eastern New Mexico.
He believed that there the Navajos would acquire new
ideas, new ways of life, would settle down, and that
gradually the old Indians would die off and a new and
peaceful generation wonld develop.'* Carleton ad-

13 Def, Ex. G-205, p. 1% in Docket 229.

1 Def, BEx, G262,

Cunrleton belicved that the Nuvnjos could not be trusted but
simply Jmnd to be tnken ont of their country nnd put on a
distant reservation whera they would gradually acguire a new
wny of Jife and become less of n burden to the United States.
And so iu his report to the Adjutant General on September
f, 18068 he soid:

“The purpose * * * is fo send 2} captured Navajoes nnd
Apnches to that point [Bosque Redondo], nnd thers to feed
and tzke care of them until they have opened faurms and
becomo uble to support themsélves, as the Pueblo Indiuns of
New Maxico ars doing, * * *

%At the Bosque Redondo thers is arable innd enough for
all the Indians of this family * * * and I would respectfully
recommend * * * that tho only pence that can ever be made
with them must rest on the basis that they move to these
lands, and like the Pueblos bocome an ngricultural people,
and cense to be nomuds. * * * They have no government to
meke treatics, * * * One sot of families may make promises,
but tho other set will not hesd them. They undersinnd the
diroct application of forte as a Jaw. If its npplication be
removed, that moment they become lnwless. * * * The pur-
poss 10w i8 mever to relax the npplieation of force with a
people thai can no nore be trusted thon you ean trust the

wolves thmt ran through their mountains. To gather them
together little by little on to o Reservetion awany from the
haunts and hills nnd hiding pluces of their country, and then
be kind to them: there teach their children how to read and
write: tench them the nris of penca: tench them the truths

SRP001860
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vised and convinced his superior that it would he
cheaper to feed the Navajos then to fight them, The
result was that an area 40 miles square was set aside
88 a reservation ior them and the Mesealero Apaches
at the Bosque Redondo witk Fort Sumner in the cen-
ter of the reserve.™

Upon orders from General Carleton, Col. ‘“‘Kit"”
Carson. proceeded against the Mesealeros, subdued
them, and then moved against the Navajos.

When the Navajos got word that Carleton was de-
termm.eq to subdue them, a group of eighteen head-
men leb_ed him in Santa Fe and protested that a]l
Navajos should not be punished but only those that
ware guilty of murdering settlers and stealing live-
sto?k. Carleton told them that he had no faith in
their promises and that there could be ne peace until
they could reliably mgsure him that the peace wonld
be kapt.*

. The Na-vajos met the situation exactly as they had
in _the mid-1700's when Spaniards and Utes made
their sirength felt against them in the Gobernador

:I‘;lDef. Ex: G205, pp, 22-03.
© Navajos were fearful of the Caristop plan and refused
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area.’™ Some of them fled while others econtinued to

raid.”™

Small seouting parties moved throughout the
Navajo ecountry, hunting and eapturing Navajos, kill-
ing their stock and destroying their planted fields.,*

The Navajos continued to flee, often moving into
areas not previously occupied by Navajo Indians.
So, some moved to the northern end of Black Mesa in
the very heart of the Navajo-Hopi overlap and from
there Tarther north into the country near Navajo
Mountain.'*, Some moved info the rough country
north of the San Juan, outside the Navajo-Hopi
overlap. Here they hoped to avoid any encounter
with the troops and here they sfayed until the troops
had left the avea, after which they returned to Black

Mesa. -
‘West of the Hopis, the Navajos moved into the

regions of the San Franciseo Mountains; * southward

1 The Giobernador ares lies in the northeastern purt of the
Navajo land claim and is the aren wherein they first settled
when they arrived in New Mexico from comatry further north.
(See Nax. Ex. 510.)

18 Nef, Ex, G205, pp. 10-20 in Docket 228,

1 Sea Def. Exs. G-03, G-04 and G-95 in Docket 220,

1 Ellis, Def. Ex. E-51{c), p. 403 in Docket 229,

" As Schroeder pointed out, the army campaign of 195818060
drove many Navajos from their usunl places of abede into
the country far south of Zuni into lands occupied by Apaches.
(Def. Ex. 5-511(k) in Docket 229 and Nav. Tr. 8547.)

w1 Def, Ex, BE-51(c}, p. 403.

1 Tn his report to the Assistant Adjutant General on Decemn-
ber 24, 1860, Major E. R. S. Canby stated that *the great body
of the wealthy Navajog with their flocks and herds are now in
the vicinity of the San Francisco Mountains.” (Nav, Ex, 256.)
And in o later report dated January 8, 1881, Canby advised

Té1420—64— 4
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tuge in the Escudilla Mountains and in
¥ south of Zuni* Their trials wepe
their trovels lengthy, The only direc-
they did not flee wag eastward, for in
was the site of their encmjes.™ Thus,
avajos were flecing from one gren to
confinnal state of fear with “Kit"
l‘ pul:suit destroying everything in hiy
avnjos were a displaced and miserable
time passed, more and more of them
iving up was preferable to g life of
and misery. '

ind been so harussed by the military pursuing
ived in constunt dresd of surprise and attacl;
t‘ const'untly moving and rarely spond mors
lights in the same ploce * + *» (Nav, Ex

3 8;")-'{8; Def. Exs. 8-511, S-3it(k), §-505
RATL, R-981, R-150, pp. 81-08, und G-56.
; 207, 208, 52D, 367, nud 386 through 304, ’
ifis, A report was sent to the Assistant Adju-
ing him that ot o rncheria iy the Datil
Oo.mlle.q south of Fort Wingute, o party of
ndians had attacked o gronp of Navnjos and
ordo, and 16 others, and captired 44 sqUAWS
1In at;_l,oﬂo slmp.. This scaitered the Novajos
mcal;: :gf‘tfr which they were reported mov-
(¢), pp. 404495 Def. Kxs, R-150, pp. 81-84,

B550-8551.

vejos, however, never g

e, e Navajo chief, reporz:il t;z:r:ir‘xdg;m?g

1@ ETOUD was south and west of the Little

glmup s east of that river, another was
at Pueblo Colorado Wash, a fifth at

| a:_c: & sixth at Mesa de Jg Calabasa.

- #353; Def. Bx. S-511 ip Docket 229 and
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The Navajos gradually learned that although Car-
800 Wus waging a vigorous campaign agningt them and
destroying everything they possessed he was not out to
destroy them. He only wanted them to surrender
at Fort Canby o1 Fort Deflance so that they could
be sent to the Bosque Redondo.”® Therefore, not long
alter Carson’s emnpaign into Canyon de Chelly 500
Navajos voluntarily appeared at Fort Canby, bring-
ing their flocks with them.”” Soon bands of Navajos
began to arrive almost daily. By February 15, 1864,
1,500 were at the Fort and hy March 6, there were
2,400 who started the long walk of approximately 300
miles eastward to Fort Sumner and the Bosque Re-
dondo. On Mareh 14, 700 more began the walk, and
on Mareh 15, 2,300 more arrived at Fort Defiance,'

The Navajos were not happy at Fort Sumner. Con-
finement of this kind was coutrary to their way of

life. Conditions went from bad to worse until finally |

it beeame apparent that some other soluiion lhad to
he found for the Nayajo problem.™

Finally, in the spring of 1868, an Indian Peace
Commission, authorized by Congress, sent General
William T. Sherman and Col. Franeis Tappan as
delegates and peace commissioners to Fort Sumner to

s Def, Ex. G-200, p. 24 in Docket 226,

Y fdam.

wo fdem,  Although New Mexico celsbrated the end of the
Navajo Wur on April D, 1864, this sume day & band of Navojos,
atill ot large, stole 40 head of cattle from the Pueblo of Laguna.
It is estimated that 2,00 Navajos still ronmed about the coun-
try. By the end of April, however, more than 8,000 Nuvajos
were at Fort Sumner, (Def. Ex. G205, p. 24 in Docket 220.)

1 Def, Bx. G -2005, p. 24 in Docket 229,
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they sought refuge in the Escudilla Mountains and in
Apache country south of Zuni'*
appalling and their travels lengthy. The only diree-
tion in which they did not flee was enstwaril, for in
that diveetion was the site of their enemies, Thus
by 1863 the Navajos were fleeing from one av ,
another in a continual state of fear with “Kit
Carson in hot” pursuit destroying everything in his
path,* The Navajos were a displaced and misern}le
peoPIe and, as time passed, more and more of them
decided that giving up was preferable to a life of
constant hiding and misery.'"

Their trials were

that the Navijos hnd beon so harassed b

ind b the militnry pursuj
“they lived in constunt drend o, nd s

I iism'pn'sc und attack;

] y moving and purely g

than one or twe nights in the same ploes * * ‘:‘:’ ﬁizﬂﬂd "Br
* Bchiroeder, Tr. 8548; Def. F

L-23, R-08, R-00, R-}11, R-23

ulso Nav. Exo. 297, 207, 393,

)y 18‘63, & repor,

y 8-al1{k), S-305,
Pp. 81-98, and G-56;
7, aud 386 through 304
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The Navajos gradually learned that although Car-
80n Was waging a vigorous campaign against them and
destroying everything they possessed he was not out to
destroy themm. He only wanted them to surrender
at Fort Canhy or Fort Defiance so that they could
he sent to the Bosque Redonde.”® Therefore, not long
after Carson’s eampaign into Canyon de Chelly ‘500
Navajos voluntarily appeared at Fort Canhy, bring-
ing their flocks with them."* Soon hands of Navajos
began to arrive almost daily. By Febraary 15, 1864,
1,500 were at the Fort and by March 6, there were
2,400 who started tke long walk of approximately 300
miles eastward to Fort Summner and the Bosque Re-
dondo. On Mareh 14, 700 more began the walk, and
on Mareh 15, 2,300 more arrived at Fort Defiance.™

The Navajos were not happy at Fort Sumner. Con-
finement of this kind was coutrary to their way of
life. Conditions went from bad to worse until finally |
it beenme apparent that some other solution had te
he found for the Navajo problem.™

Finally, in the spring of 1868, an Indian Peace
Commission, authorized by Congress, sent General
William T. Sherman and Col. Francis Tappan as
delegates and peace commissioners to Fort Sumner to

18 Def, Tx, G-205, p, 24 in Dochet 2025,

9 Jden.

150 fdem. Althouph New Mexico celebrated the end of the
Navajo War on April 9, 1864, this snine day n band of Navojos,
still at large, stole 40 head of cattle from the Pueblo of Lagunn.
It is estimnted that £,500 Navajos still ronmed nbout the coun-
try. By the end of April, however, more then 8,000 Navajos
were ot Forl Sumner. (Def. Ex. G-205, p. 24 in Docket 220.)

151 Def, Bx. G -205, p. 24 in Docket 929,

SRP001863




W~

50

try to work out a solution with the Navajo leaders.”™
The result was the Navajo Treaty of June 1, 1868'»
providing for the creation of the Navajo reservation.

Although the Navajos now say * that the Indians
felt that they had not been dealt with in'a fair man-
ner in the negotiation of the Treaty of 1868, exactly
the opposite is indicated by the minutes of that treaty
eouncil.' Thus, in disecussing the proposed treaty,

General Sherman, one of-the-treaty-eommissioners,

and Barboneito, head chief and prineipal spokesman
for the Navajos, had this to say: ¢

May 29, 1868.

Barboncito said: 'You spoke to nie yesterday
a.bout_ putting us on a reservation with a bound-
ary line. _I do not think it right to confine us
toa c.ertam part; we want to have the privilege
of going outside the line to hunt and trade.

Geperal Sherman said: You ean go outside
the line to hunt. You can go to Mexican towns
!’.o _trade but your farms and homes must be
Inside the boundary line, heyond whieh you
have no claim to the land.

Barhoncito said: That is the way I like to

fbﬁ anfl ,rftl:m the Commissioners my best

The council adjourned to the n
_ ext day, May 30
}858, when the treaty was read by General’Sherman:
interpreted to the Indians and approved by them.™

* Dof, Ex. G-125 i
P- 33 in Docket 929,
:: 15 Stat. 887; 2 i{app. 1015. 2
- ga.v. %ropc;s:d tdg. b, p. 142,
av, Kxs, 400 and 410 i
o Nav. Ex, 401, p.3, ' Dokt 220,
%" Nav, Ex. 410, p. 1.
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The following discourse then took place.

Greneral Sherman said: We have marked off

' ‘g reservation for you, including the Canon de
Chelly, and part of the valley of the San Juan,
it is ahout (100) one hundred miles square. It
runs as far south as Canon Bonito [Fort Defi-
ence], and includes the Chusea Mountain, but
not the Mesa Calabasa you spoke of ; that is the

o reservation we suggest to you, it also ineludes

the Ceresca [Carriso] Mountain, and the hend

of the San Juan river, not the upper waters.
Barhoncito said: We are very well plcased
with what you have said, and well satisfied with
that roservation; it is the very heart of our
country and is more than we ever expected to

get.
PFrxoive 35

The Navajos failed to respect the boundaries fixed
for their reservation by the 1868 Treaty, especially
the western boundary. They grazed their steck
wherever forage could be found but did not eross the
San Juan because of Utes in that area, They reoccu-
pied the good grazing lands of Mesa Calabasa in the

- Navajo-Hopi overlap, some seventy miles west of the

reservation boundary, and even moved into the coun-
try west of the Hopi villages."

18 Def, Ex. G-126, p. 44,

Apparently thero was some mnisunderstanding about the west-
arn boundnry of the 1868 rescrvation and because of this when
Sherman visited the Nuvajo reservation in 1878 he recommended
a chuage in that boundary to mnke certain that it included all
of the Canyon de Chelly. This recommendsation was adopted
and the westorn boundary was extended by Executive Order of
Ocotber 29, 1878 (1 Kapp. 875) to the 110th meridian between
36° and 37° north latitude. This encournged the Indinns to de-
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Finpinc 36

The early Spanish map of 1763 ** outlines very gen-
erally areas then considered to be the lands of the
various Indians in the Southwest or what was then
kiown aus New Spain, Later maps, of course, show
many topographieal inaceuracies of su b early maps.'®
'Ijhc.‘home of the Navajo Indians is outlined as “Pro-
vineia de Nabajo'’ and extends from north of the San
duan (Rio de Nabajo) almost as far south as Zuni.
South of the San Juan the various Hopi villages arc
depicted but no boundary is indicated separating them
f‘rom the Navajos. The eastern Navajo bonndary is a
line e?ctcnding approximately north and south th1:011gh
thfa vicinity of Mt, Taylor and the Cebolleta Moun-
tains although these names ave not found on the map.
And so the Navajo eastern boundary is outlined ag the
western boundary of the Provinee of New Mexico; in
;)tlllml- t\:rlords, i’c(.1 was the frontier separating the Sp,an-
sh settlers and TPue ians fr » Wi
rietian o e ;*;)SI(; ‘Intlmnb from the wild and un-

T ——— i

:inaudbmom nnd_ resulted in an extension of the enstern boun.

Wx}llry tg Ex_ecunve Order of January 6, 1880 {1 Kapp. §78)

soui;\m::[ :me way exfen(lgd 15 miles up the San Juan Ri\'er:

originnl e ;- : Egmt]'mx l'n.lles below the southenst corner of the

Tl x ation line, westward to the 110th meridian, and
rth to the southwest corner of the reservition u‘s en-

Inrged in 1878. (S 5
B G—231.)‘ (See Def. Ex. G-125, pp. 4618 nnd Map, Def.

e Nav. Ex. 873,
¥ E.m., the 1769 map | it
L P 10 question shows th
Ing inte the Colordo at ahout i
rent maps show their
83° north tatitude.

* This east ¢ for jos i
ern boundary for the Nnvnjos is considerably west

of the Rio Puerco and i
! y of course, daoided]
boundnry claimed by them in the ;)men: ;it)i’g:bei:;c'f e custom

iln. River empty-
. 85° nerth Intitude whereas cur-
Juneture to bo at Yuma, Arizona, south of
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On Mareh 7, 1851, Lt. John G. Parke of the army
topographieal engineers submitted a map of the
Navajo country together with detailed notes on that
couniry and the use made thereof by the Navajo
Tndians.’* Parke’s information was furnished by
one Rafnel Carrovajal, on old guide who had been
found reliable in earlier operations with the army and

who had extensive knowledge of the country!® But_ _

Parke did not rcly wpon Carrovajal's infermation
and knowledge alone, Instead he “called iu several
persons who are well aequainted  with the Navajo
Country and they all agree with Carrovajal in the
gencral direction of streams and routes, the localities
of Springs, and also the most eultivated portion of
that country.” '™ .

Examination of Parke’s map shows that the so-
called “Navajo Conntry’’ extended from the San Juan
River and the lower reaches of its northern tribu-
taries, namely—the Maneos, La Plata, Florida, Las
Animas, apd Los Pinos rivers in the morth, to the
Zuni Mountains and Mt. Taylor in the south; and
from Mesa de la Vaea or Black Mesa in the west
to Canyon Largo and the Rio Puereo in the east.!*

12 Nef, Bx. -152.

1 Cprrovajnd ind also been with Lt. Col. Jolw M. Washing-
ton on the 1849 expedition ininst the Navajos. That expedi-
tion penerrated the very henrt of the Navajo country, includ-
ing Canyen de Chelly. (See Tt. Simpson's report, Def. Ex.
G-

i Tef, Bx. G152

us Iy, i remarkable how much this territory of the Narajo
cotntry corvesponds with the arens outlined for that tribe by

defendnnts three expert witnesses. {See Def, Exs, R-180,
§-807, and E-100. Parke’s map {Def, iix. G-102) i really an
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A gecond base map of New Mexico prepared by
Lt. Parke was utilized by Governor Meriwether in
1835 to outline the reservation set aside for the
Nevajos under the treaty negotiated with them that
year.' Although some of the topographieal loeations
of mountains and streams upon Parke’s map do not
correspond with present-day cartograply,™ the map
does show the general locations of the territory
claimed hy the Navajos as well as greas elaimed by
other Indian tribes.'®

An examination of the Meviwether map shows that
all Jands north of the San Juan River were claimed
by the Utes;™ that lands northeast of Cafada del
Ojo Amarillo (Canyou Largo on Navajo Exhibit 510)

ex‘ce'llent map for the Commission’s considerntion in ascer-
tu.u:nng: what was Navajo aboriginal territory in 1848. Tho
Cm;:..m:;s:gn ;{muld Blso compare this country with the area
outlin y Lt. A. 'W. Whipple as Navpj i
(Dt . 600, Pl rajo country in 1851.
**Cf. Def. Ex. G-227 with Nuv. Ex. 505 und Nas. Ex, 507.
Althaugh mo boundaries are shown upon the Parke map as
:)hrer;?red.m 185[,1 l('Def. Ex. G-227), this map clearly reveais
@ Navijug to be located northeast of th }
of Mt. oyt of the Hop} and northwest
_ ' For example, Parke shows the Little Colorado River flow-
u}]]g west almost along the 35th parailel while modern mapa
show thie stream flowing much more in northwesterly direc-

tion and emptying into the Colorndo some distance north of

the 36th parallel.
12 Cf. other early mapy showing geners] loeations of i

g:?bes in the Sonthwest—riz., Def.ge Ex. G-g, G-’:’,=| G-Slnglfsn
108, G-220(a), (1), and (c); also Hopi Bxs, 1, 50, 0, o1

and 62. Nons of these maps shows specific boundaries bu;: all

show the Navejos to ba east of the Hopi, south of the §

Juan and northwest of Mt Taylor. ' A =
* Nev. Ex. 507.

55
lay outside the Navajo territory;™” that the eastern
boundury extended in a general northeasterly direc-
tion from Mt. Tayler to Canyon Largo and from Mt.
Taylor direetly south to about 3¢° 30° north lafitnde;
that the southern boundary extended approximately
along an east-west line at 34° 30'; " while the western
boundary followed the Colorado River north to the
8an Juan;** the northern boundary, of cotrse, was
the San Juan.

Fixping 37
Considerable archaeologieal evidence has been pre-
sented hy the Navajo Tribe in support of its aborig-
inal land elaiin, including its ¢laim to the Navajo-
Hopi overlap. This evidence is found recorded upon
site sheet reports in twenty-three volumes identified as
Navajo Exhibit 520 A-W. The Commission has

1 This boundary of Canyon Largo also corresponds with the
boundery fixed by defendant's experts. (See Def. Exs. R-130,
5-807, and E-100)} The Jicarills Apache Reservotion is
shown in the extreme northeastern section on Nav. Ex. 507
and the Capote Ute Reservation immediately to the north and
northwest. Mariwether's mop shows quite dearly that the
Navajos were not then claiming Iands east of Mt. Tayior—i.e.,
between Mt. Taylor and the Puerce River.

m This southern boundary is considerably north of the south-
orn boundary on the Navajo Land Claim Map {Nav. Ex, 51(_)).
The southeastern corner is at ¢ point on or near Alamocite
Creek, west of station 19 on Nav. Fx. 510. .

e Althonght Meriwether shows an erea for the Hopi in the
approximate location luter set uside for those Indiens under
Exceutive Order dnted December 16, 1882 (1 Xapp. 805), and
auother aven is blocked off as Zuni territory, none of the Span-
ish and Mexican lnnd grants i shown. These grants had not
been confirmed by the United States at that eardy date. The
enrliest confirmation by Congress of any granted lands was
under the Aect of December 22, 1858 (11 Stat. 874).
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Other so-called “cutting dates’ are based on assump-

tions only and must be so interpreted.’™
Although the only conclusive way in which a eut-
ting date may be proved is to find bark or bark cells
on the outside of the specimen, two other reasonably
reliable methods have been devised for the determaina-
tion of cutting dates sinee the presence of bark cells
on archacological apecimens in something of a rarity.*
These are the determination of ““G' and “C’" tree
ring dates. Thus, if bark or bark eells are not pres-
ent on o specimen another forin of terminal growth
evidence which is taken into account is the presence
of beetle galleries on the wood. These insects attack
living trees that are weakened for some cause : they
hever aftack a healthy tree’™  Once they attack a
tree they soon kill it The symbol “‘G” is placed
after the date on specimens attacked hy beetles and
18 admost s accurate as a ““B’* date since beetles never
Pexefrate the tree more than a very few rings."™
A third symhol used to designate a probable cutting

date is the symbol “C.”* The “C» stands for con-
staney, in that the outermost Ting present ean be
traced ecompletely aropud the circumference of the
log.™ Buch a date is considered quite reliable for de-
termining the terminal growth of the tree froin which
the specimen was derived. ™

» Smiley, Nav. Ex, &
P- 18 in Docket, 229,

' Bannister, Def. Ex. B-5¢, p. 15.

1 Siniley, Nnv. v, 1960-1071 and 9049,

! Smiley, Nuv. Tr. 1049,

83 Smjley, Nnv, Tr. 1970-1973 and 2027,
*** Smiley, Nav. Ex. 522, p. 24

7 Ellig, Nuv, Tr. 88306-8837; Smiley, Tr. 1073 and 2028,

29, p. 22; Dunnister, Dof. Ex, E-52,
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Dates which have no “B,"” ““@,”" or *C" symbol at-

tached are simply ‘“‘bare’” or ‘“plus’ dates. "I'husf, a
sthare’’ date is reported where the last exterior ring
is not consistent or complete and there wmay be some
rings missing.® A “plus” date is reported where T.he
outer rings are crowded and some are probably miss-
ing from the exterior.” There iz no method o_f study
known at this time which allows one to determmE: how
many rings are missing from the outsxde-of-speclln‘ens‘...
reparted with a ‘‘bare’ or “plus” date. Thus, Smiley
testified that a “plus” date may bes 30 yeax:s or more
off from the date when the tree actually died, and a
“bare” date may be off even more Dates of this
Irind only become important through numbers.** )

Two other types of tree ring dates are found in the
Navajo archeological site sbeets. These are dates mfb-
rwitted by the Laboratory of Dendroehronology ‘Ilt}]’
the suffix small “‘¢”” or “in¢”” added. The small “‘e
indicates that the tree completed its growth for that
year but it may or may not indicate the year whex} th_e
tree was ent or died." The suffix “ine” stmply indi-
cates incomplete growth for that ye?,r. It (’:fmnot be
relied upon as representing a “eutting date” for the

tree.'” . )
im Bonnister and Smiley, Def. Ex. G-145, P 181 in Doeket

229, ]
10 Ellig, citing Bannister, Def. Ex. B-51(L), footnote at P

294. )
™16 Smiley, Nov. Tr. 2031, 2040, 2056-2057 naid 2063,

1t §miley, Nav. Ex. 522, p. 25 -
102 Smiley, Nov. Tr. 2029-2030.
¥ [dera,

SRP001868



80

If there is a clusfering of dates (e.z.,  or more . .

from as rmany speeimens) within e yewr ov tive, it js

regsonably sure that the date on sueh specimens vop-- -7

resents the approximately date of the terminal growth.
This is true because it is very unlikely that all of
such speeimens would erode so homogencously that
exactly the same number of rings would he missing
from al] specimens,”™ With orly one date, however,
even if that date is a “B", “&", or “C" date, there
is little that can be deduced from such tree ring evi-
dence as to when the structure from which that spee-
imen came was built. Unless you have a cluster of
dates relatively close in years it eannot be determined
with any degree of certainty when any structure was
built.®

A cluster of dates about a single point in tine—even
though such dates be “plus’ or “bare” dates—will
probably permit a reasonably accurate determina-
tion of the site construction date. This is based upon
the assumption that the origingl trees from. which
the specimens came were cut and used within n short
Period of time. Consequently, the very faet that elns-
tering is evident suggests that very few ontside rings
have been lost and the date represented by the elnster
is undoubtedly the cutting date.

Tree ring dates alone can never date a structure;
they can, at best, date events with which they can he
divectly associated, can be helpful in delimiting
Periods, and can indicate time horizons from associ-

™ Smiley, Nav. Ex. 522, p, 25 and Bunni
P 23-24,

10 Ellis, Nav. Tr. 8911,

ster, Def, Ex, E-52,
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ated materials.* Just as one potsherd is of no value
in describing a site, so one tree ring dn'Fe can be
equally misleading in deciding the chronological place-
ment of a ruin.’” Thus, says Smiley, “It_ sh?uld- b‘e
self-evident that using three ring dates.mdlscrnm—
nately for interpretative purposes, w1_thout ﬁl:st
determining the relationship of tln.s specizen tonl.t.s,.
context, ean lead to completely invalid conclusions.”
That use of.tree ring dates alone can he Vfary m‘Js-
leading is pointed out by Smiley in connection W:lth
some of the Hopi pueblos. For example, tree ring
dates of 1345 to 1779 are reported for thf.a Pufiblo of
Oraibi in an article published by Smiley in 1950, but
the true period of occupation is known to bemfrom
1150 A.D. to 1950, the date of Smiley’s article™ As
to the Pueblo of Shungopovi, tree ring dates reported
are 1365 to 1770 whereas the true period of oceupn-
tion is 1750 to 1950 Pueblo of Shipaulovi shctws
iree ring dates of 1537+ to 1588 while the Erue penod_
of occupancy is known to be 1700 to 1930. Walpi
Pueblo s!.:ws tree ring dates of 1368 to 1691 but t}:f;
period of occupaney is known to he 1"1’.00 to ’1950.”1
And so we ¢an understand why Dr. Ellis testified:
“We do not use tree ring dotes alone except: to say
that a specific tree ring date bélongs to 2 specifie tree.
It does not necessarily date the arehitecture. For
% Bannister and Smiley, Def. Ex. G-145, p. 188.

™ Jdem., p. 190,

18 Idesn., p. 101 )
9 Def. Ex. G-144, p. 10; Smiley, Nov. Tr. 2125.

=0 Qmiley, Nav. Tr. 2120

201 Idem.
n2 T)ljg, Nav. Tr. 8013.
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that you have to interpret all the rest of the informa-
tion you may have in connection with the situation, to -

the best of your ability.™

The major problem in connection with the tree ring
dates in this case is not whether the dates reported by *
the dendrochronclogist or tree ring laboratery are. &
accurate or inaceurate but rather the application or-
use made of those reported dates hy the Navajo =

archaeologists,™

As Mr. Schroeder pointed out in his testimony,’““ J.
Lee Correll (the Navajo archaeologist) assigned tree
Ting dates to his archaeological sites on the basis of re- -

ports by the tree ring laboratory and used those dates
es construction dates for the site regardless of the
kind of date reported and even if only one tree ring
date wag determined for the specimen submitted. to
the laboratory. As hereinbefore pointed ont, only =
bark date represents a true cutting date for any wood
altough “G"” apd “C” dates ave also eonsidered re-
liable to represent the approximate eutting date of the
timher or tree from which the daiod speeimen came.

TFIiNDING 40

Wher? archaeological interpretations gre made on
the basis of tree ring dates it is always necessary to
proceed with eaution™ This is true because the tree

ring date ean only he applied with ahselute euthority
to the specimen itself and that date may or may not

! Elis, Nav. Tr, 9868; Ellis
P- 280, and Bannister, Def, I'E}x. E%&mgoi;t, Def: Bx. B-si(b),

¢ Nav, Tr. T002.
0 4The Interprelation of T

. rea-Ri '
nister, Dat. Bix. .52, 1 b ng Dates,” by Bryant Ban-
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date the structure from which it was taken. The
word “caution,’” however, is a word that Mr. Oorr'ell
did not appreeiate the meaning of when ht'a dated in-
wmerable archaeological sites reported in Naw_uo
Tachibit 520 A-W on the basis of a single tree r}ng
date. "Thns, there is nothing wrong Wit]-ll th‘e tree ring
dates reported in this case; the fanlt lies in the way
those dates were utilized and interpreted by Cor?ell.
The most cormmon type of error encountered in the
iuterpretation of tree ving dates from a structure
is cansed by the presence of 1'eu-sed beams. ‘Con-
sidering the lahor involved in felling a ?refa with a
stone ax or other ernde aboriginal tools, it is hardly
surprising that the early Navajos salvagec"l logs from
abandoned hoganus whenever feasible, Obviously, Sllf:ih
rense of timbers in later structures can result‘m
c1-1-;)nr-ous dating of such structures. "].‘hr_z tree ring
itself may be correct, but its application to the
strueture fromm whieh the specimen camne would pro-
duce an earlier date than the netnal time of econ-
struetion, And that is exactly what happened on
many of the sites dated hy Correll.

Fixoiva 41

Gienerally speaking, there are two main ways of
solving time relationship prohlcms—na].nely, the elus-
teriug of tree ring dates and the clustering of arcb::fo-
logical traits. Thus, if there are 2 .numher of ee;
ring dates from a single strueture which clus_ter abou
1 single point of time, then dates mt deviate frogl
the eluster represent rensed or repair tinibers, deaper‘;h -
ing upon whether they are earlier or later than the

141 26—H—35
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‘majority or cluster group. But if only a few dates
are available and these extend over a considerable
expanse of time, accurate dating of that structure
becomes most uncertain,

The Navajos contend that ‘Tree-ring d‘\te~ from
Navajo hogans or sites rarely cluster within a few
years of one another; this is evidence in itself of * * *
Navajo cultural practices.”’** The Conunission does
not agree but is of the opinion that there iz no
reason why tree ring dates from a Navajo site
should not ecluster if enough specimens from the
.same structure or structures from that site ave ex-
amined. Even though some timbers from an old
hogan might be reused in building a new hogan, most
of the poles used in such new construetion should
bear tree ring dates of approximately the same
year. Consequently, if specimens from such newly
cut timber were examined by the Tree-Ring Labora-
tory a cluster of dates would be reported and would
indicate the date of such construction. If, on the
other hand, Navajo cultural prastices were such that
clusters of tree ring dates do not occur, then tree

ring uates have no place in determining the date of .

Navajo sites,
Pixome 42

As pointed out in finding 39 ahove, using tree ring
dates indiseriminately for interpretative purposes,
without first determining the relationship of  the
specimen fo its context, can lead to completely in-
valid conclusions. Thus, a tree ring date by itself is

¢ Nav. Fdg. 10, p. 302,
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of little or no intrinsic value until it has been inte-
grated with the natural and cultural environment
from which it came. Counsel for the Navajos admit
this ™ but their archaeologists did not follow this
practice in dating many of the sites reported in the
twenty-three velumes of Navajo Exhibit 520 A-W.
Some examples of their failure to follow this prac-
tice inelude the following:

In Navgjo Ekibit $20-W = — —

W_LLC-U'G-1 A siogle tree ring dale of 1574 a.ooo ... Diates the site ux 1678,
B-LLC-U'G-B A single tree ring date of 19194 . Dates the site ax 1919
W-LLC-LG-E A single tree ring date of 1744 Datas the lte as 174
W-LLC-UG-F A single tres ring date of 15794 Dintes the alte ar 1770
WRLLC-L'G-H A siogln tree ring date of 1809 Dates the site as 1835
W-LLC-UO-P A single tree riog date of 17924 Daaes tbe site 25 YTRL
WoLLC-U'G-T A single teee ring date of 1806, Dates the sl 8 16K
W-LLC-UG-BB A single tree ring @ate of 281540 eoeeneeeee. Duies the slte as 1815
W-LLC-UO-EK A slogle ree ring dateof 1850 UB. ..o Trakes the site s 1530
W-LLC-WE-I§ A single tree ring dste of 1854, Datex thgsite e 1567,
W-LLC-WE-\M A sicgle tree ring date o1 19214-G... . - Trales e site as 7L
W-LLC-WE-O A single Uee ping dats ol 18804, oo —  Dintes the site oy 1530,
In Neavajo Ezhibit 580-V
R-LLC-UD-D A sfngl: tree ring date of 1344+ 0 .. Dstesthe site gs JA4
W.LLC-UD-I . Asingle treesiog dateof 183640, Trakes the site s 1008
B-LLC-UD-R" Asingietree ring dste ol 18- ... Diutes the site ax 100
In Nevajo Exhibit 520-U
W-LLC-MO-L A sngle wes ring date of 1535G . ooa Draves the siin a0 M35,
WoLLC-NJ-8 A single rreting dals of 1M _eeeve——— .o rae Dol the shie my 1703
W-LLO-NFK A single tree ring dabe of 177+ —coere—-—o.  Dulesthbe sile as 175,
W-LLC-NJ-L A single tree ring dsde of 19004@ .- .... Dulesthe sits m 1900
W-LLCNS-AA A ningle tree ring 08t of 1855.... —eoeeer——— Dalen the sits s 1833,
W-LLC-NJ-B8 A single bree ting datacf 1816 . . ........ Diatesthe sfiie s M
W-LLC-NJ-bD A sioghe moering dste o IS G, oo ..o Diiles the site s 1808
W-LLC-NJ-EE A single tree ring date cf 19003 . ... Dnlen the site y 1800
W-LLC-OP-P A single tree ring date of 1504 ... - Datesthe slin s 100L
W-LLC-OP-T A single tree ting dede of 171 Dt the st e 1710,
A-LLCODU A singis tree ring date of 1880 G - Dates the site aa 160
N-LLC-P-F A single tree ring dde ol 1ITH Dates thesito o 1T
RLLC-P] A slogle tree ring date of 194 Dates the alte as 1730
W-LLC-PR A single Wree rizg date of 1913+ G, Dates the siie ae 1857,
WLLLC-SM-A A single tree ring dats of 1704 Diates the she aa 1700
W-LLO-SAM-B QN DR P b — 1)y R
W-LLC-SM-P A single tree ring dste of 180+ . .- Daies thosits as 1621
W_LLC-SM-Q A singles ros Hag date of 15865 .- vecena- —— Dbt thesite as 173
BLLLC-SM-U Dales the slin a0 1328,
W-LLC-SAM-W" Dutas the siie g 1500
W-LLC-TS-B Tata the site a 1817
PWLLC-TSE Drates the site ns 1905,
W-LLC-TS-] . Daus tho alie a 1883,

20! Nav, Fdg. 10, p. 382

SRP001871



http:0(161.__���

0g

In Narajo Exhibit 520-T

A iingle treo ring date of 1887 GD..._____.._ ..
A single tree ring date of 1808, ..
A alngle trod Flog rlate of 1898,
A single trec ring date of 1873 4,
A singlo tres rlag dote of 1RS30 .
A 3lngle tree ring date of 15314+

Dates the rlie s 1857,
Lintes the alte 2 150
.. Datestho site as 158,
- Datesthe she as 1573
Ddtes Whe site ag 1RSS
Dates the site oy 1591

W¥-LLC-AMB-BE
W-LLC-MB-JJ
W-LLC-AMO-RK
W-LLC-MB-PP
WoLLC-AJ-WHW
W-LLE-MJ-A?

W-LLC-MJ-AL Asingh tro ring date of VBB .. .. ... . Datesthe sitc ug 1853,
In Navajo Exhibil 520-8
W-LLC-A-DT Asoglo tree Ting dmle of 1860 (.. ... Drales e alte pe 1wn

W-LLC-A-Di2 A singlo trep elpg dno ol 1000483 . ... Dates the slte ag 1905,

In Navajo Exhibit 520-R

W-LLO-J-K A single trea ring dote ol 1T L., Dates the slte as 1774
H-LEC-J-I A gingle tree ring dato cl 4TA=R0) Datex the gito as 1836
W-LLO-J-E A shngly tre ripg date af (8084 Dates the slte ns Iam
IP-LLC-LM-@ A vingle tree fing date of 17734, Tinte the site as 1770
W-LLC-BC-{ A singlo tree ring date of 1AGH- [hites the gltc as 1801
HW-LLC=-BC-S A slnglo Lree ring dute of 18440 Doty tae gjte s 1521,
W-LLC-DO-D A sloglo troe ring date of \B744HG Dotes she sl 38 1554,

NLLC-PO-E
W-LLC-BO-H

A gingle teea ring date of 18344
A single troe ring date of 1444

Dates the slte as 1884,
Tiniea the 21k By 184t

W-LLC-Do-I A glngle tree ring dota of 1588. Liates she site as 1568
WLLC-DO-Q A stnglo Lree ting dole ol [333. Nates the gite as 1859
W-LLC-BZ2-G A glngle Lree ring date of 19034 Dale3 the slw aa 1505
W-LLC.-DZ-K A aingly tree ning dato of 1508, Dates 1he site as 160,
W-LLO-DZ-N A alegle tree ving date of 1701+ .. . Dates che e ay £701,
In Navaja Ezhibit 630-Q
w-¥yM-ac-8 A single Lreoplag date ol 183+ o opee_oeeoaeoo Di3tws the 5ite 18 1857
WoCH-LC-A A aingle tree ring dats af 1921 (. -—-. Dutesthe aite a3 1921,
W-NM-NC-F Aslagle treering Jato of 8FB+..oi..co.oo.. Dates the tie s IATL
In Navajo Exhibil 520-P
ll:-LLC-B-fE Asingle tregring doto of M9.....coo_._________ Dintes the sire as 1909,
ll’-LLC:-B-.\i A alngle breo Ting date of 198 2. . Dales the site 20 198,
“'-LL(- -G A singlo treo ring dato of 17RS (. Tates the Siw a1 IS8,
W-LLe-Co~fr A slnglo tree ring dato of 173401 -e- Dakes e gite As 1535
w:-z.:.c‘-c.“«T A aingle troe rlng doto of 1823+ Guee oo, Dates wne site as 1523,
W-LLC-SF-0 A single troe ting date of 1600+ €3 Traics the site m 1590
W-LEC-SFp A single iree ring dateof 1880+ __. . __.___ Daies thesite as 153,

The foregoing examples of dating a elaimed Navajo
archaeologieal site by a single tree ring date have been
compiled from only the western wector of the toree
arex vepresented by the Navajo elaim in Docket 259
and inelude many sites in the Navajo-Hopi overtap.
Updoubtedly the northein, eastern and southern sec-
tors of the Navajo claimed territory contain just as
many sites dated in the same manner,
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To date a site by a single tree ring date is whelly

unreliable.™
Frxpixo 43

Next to tree ring dates, upon which Correll relied
most heavily (and too often improperly}, typology ™
was relied upon more than any other criterion for
dating the sites reported in Navajo Exhibit 520 A-W,
In sneh typology Correll adopted certain eriteria to
indieate a pre-Fort Summer constrnetion and other
criteria for a post-Fort Sumner construction.™

Tncluded as iudieative of pre-Fort Sumner con-
struction were the following: (a) contiguous hogan
and eorral, ** (h) slanting tree or projecting tree
hianch as the western fork in a forked pole hogan,™
(e) hogan with floor diameter of less than 10 feet, ™

= Schroeder, Nav., Tr. 9368: Ellis, Tr. 8911 Banmister
repeatedly peinis oot that with only one ::lnte reported for
specunens from one structure “there is little that can be
deduced from the treering evidence,”™ (Def. Ex. E-52, pp.
149 and 151.)

= Correll, Nav. Tr. 1883.

When asked by his counsel (McTPherson) w:;;.)be meant by
~rypology,” Correll stated (Nav. Tr. 1860-1 : .

-“[';‘lona?i; the technique that is widely used by amhamloglsfs.
After correlating certain structural features and chsraclenstics
of the 1,384 Navajo sites which we had recorded, ‘ '_ . affer
correlating these structural fealnres and c]m_metenst:cs with
the tree ring dates, an analysis of this correlation re':'uled t!ut
certain typological features were characteristic of sites dmng
pre-Fort Sumuner, and others of sites dating post-Fort Sumner.

=10 Pro.Fort Sumner represented construction before 1868 and
post-Fort Sumner afier 1868.

221Thig is construction represenled by one or more,hog'-ms
and a corral having one wall in common. {Correll, Nav. Tr.
1861.)

== Nav. Tr. 1869,

=2 Nav. Tr. 1865,
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() ash dump within 15 feet of hogan,® (e) felling
timbers by burning standing trees, ** (f) defensive
structures,”™ and (g) fonr-sided eribhed log hogan
with flat roof.™

Typological eharacteristics adopted as indieating a
post-Fort Summer construction ineluded: (a) pres-
ence of tin cans or other late trade material at the
site,”® (b) presence of wood chopping areas,™ (¢) ash
dump more than 20 feet from the hogan,™ (d) exten-
sive use of the metal ax in felling trees,™ and (e) the
shaping of stones used in masonry.*™

=4 Idem.

¥ Correll said: “Anotiier factor used in dating was burning
of timbers as 0 method of feiling. Although the Navajos did
have seme metal axes prior to Fort Sumner, which they nac-
quired either through raiding or trading, Lurning timbers and
felling them with stone axes were the principal techniques
used. Stone rxes * * * were continued in use for a period after
Fort Sumner, but we dont find thet burning us a felling
technique wus.” (Tr. 1866). ‘ )

" Under the term “defensive structures™ Correll ieluded
watch pits, defensive walls or loopholes, as well as concealment
on steep slopes or mesn benches. (Tr. 1867.)

B In this comnection Correll testified as follows: “There is
one type hogan which we located a few exitnples of, which
ocf:urred only before Fort Summer. That is the four-sided
crib log hogan plus the entry and the flat roof. This type
of hogan was usually very small and was no doubt the result

of ths Tack of tools and axes dwring that period” (Tr. 18
8 Xav. Tr, 1875, g % " (Tr. 1869).

S [ilem.

20 fn this cannection Correll said: “Another post-Fort Sum-
ner chnrnc?tpmsnc wag the distance of the nsh dump from the
llngnn. “;th the acquiring of shovels they had a tendemeyv
o cary the ashes n great deal farther fron b
A o 1 the hogan.

#t Nav. Tr. 1875,

230 T

Nav, Tr, 1876,
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Typology is considered to be onme of the weakest
wethods for establishing a dependable ehronology in
archaeology. Where only a surface survey is con-
dueted (as *n this case) so that there is no sfra-
tigraphy, typology is of little use in setting up a
chronology. Typology is only of use when tied into
historieal material associated with the site study.™
 Foven Correll did not econsistently follow his own
typalogy.™* TIf tree ring dates at any site disagreed
with the time period designated by his typology he
invariably dated the site on the basis of the tree ring
date. even though only one date might be reported.™

=1 Qehroeder, Nav. Tr. 7998-7999.
= Reliroeder, Tr. 8005-800T. ) .
Although Correll had set up as a typological characteristic of
pre-Fort Sumner construction “ash dumps less than 15 feet
frow a hogan,” many site reports show tlzat in act.na.! practice -
he himself did not agree with such dating. This is clearly
illnstrated by the following site reports:
N_LSJ-CH-B reported in Nav. Ex. 520-A and Def. Ex
S-506, sheet 1. o
N_LSJ_CC-G(1) reported in Nav. Ex. 520-A and Def.
Ex. S5-806, sheet 3. -
N_LSJMC.X(3) reported in Nav. Ex. 520-B and Def.
Ex. 3-806, sheet 5.
N_LSIMC.DIx3) reported in Nav. Ex. 520-B and Def.
Ex. 5-806, sheet 5.
X-L8J-MC_KKK(1) reported m Nav. Ex 520-B and
Def, Ex. 5-806, sheet 6. o
N_LSJ-MC-XXX (1 and 3) reported in Nav. Ex. 520-B
and Def. Ex. S-800, sheet 7. ;
N_LSJ_MEC-T (4 and 5) reported in Nav. Ex. 520-C and
Def, Ex, 5-806, sheet $.
N-LSJ-MEC-I reported in Nav. Ex. 520-C and Def.
Ex. S-806, sheet 9. )
=5 At sites S-AS-GB-E and S-AS-GB-G .(Luv. Ex. 520—]{.)';
we tind hogn dinmeters and tree ring dates in reverse of what
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As we have already found, that kind of dating eannot
be relied upon.

The evidence before this Commission clearly shows
that the floor diameter of a hogan does not deternine
whether that hogan was built hefore or after 1868
the Fort Sumner date used by Correll. Furthermore,
Wwe are more con¢erned with Navajo use and oeen-
pancy of the lands claimed in 1848. Tn our opinion,
however, we do not believe that the size of the Navojo
hogan was any different in 1848 than it was in 181'58
or later. Then, as now, the size of the family deter-
mined the size of the hogan to be huilt wmore than any
other factor, If the family was large a large hognn
was b1‘1'11|: ; if the family was small & small hogau “"Ocl,lld
serve its needs. The present record if filled with such
statements by aged Navajos who appeared before this
Commission and it makes sense,

Nor do we believe that the distance of an ash dump
from a hogan is any reliable indication that such site

Correll establi iter ¢
Fviivel shed as criteria for pre- and post-Fort Sumner
At the former site we have a | i i
logan with a diameter of 11
i:e; g'nder Correll’s use of typology this would indiente post-
18u.:;s.l_Gum]ner consiruction, Tree ring dates of 1827+ G and
sumner., lowever, coused Correll to (date the site pre-Fort
At the second site above referred ¢
ge;se of. thlt the ﬁr'st s_:.ite_shows. Here the liomn was enly
T e;t. in diemeter, indicating pre-Fort Sumner canstruction
z 0 ;-ee ring date re]?ortgd, however, is 1922 G and this en used'
; orrell w. date the site in 1092, ARl of which merely shows
ow unreliable even Correll found his typology on hogun dinme-
lerﬁa l;"")e l';;t. determining time of construction,
“llis, Tr, 8047, Also see analysis of ho i
) 4 pan dinmeters by
]l)1r. Ellis as re].)or.tgd in Def. Ex. E-53. This nnalysia clenrly
ghowy the unrelinbility of this da ing cviterion, Y

0, we encolinter the re-
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was constructed hefore or after 1868 Human na-
ture is much the same with all people. Lazy as well
as energetic Navajos lived in hogans before and after
1868 and it undoubtedly required just as mmch initia-
tive to dispose of the ashes in 1860 as it did in 1870.
We do not helieve that this is a reliable dating eri-
terion and many sites are reported which show that
it is not.

Neitlter ean a modified forked stick hogan, where a
standing tree is utilized as one fork, he considered
as reliable evidence of pre-Fort Sumner construe-
tion on the basis of the cvidence heve presented.”

=1 Ellis, Tr. 8949.

Correll testified that tree ring dates were reported for 49
sites where ash dumps were found and on M of these the ash
dump was 15 feet or less from the hogan. The tree ring dates
for these 34 sites all pre-dated 1868, Here agnin no differenti-
ation was made by Correll in the use of the reported dates. A
singlo bare date was treated the same as any other dates or
cluster of dates. Aud what obout sites with ash dumps where
no tree ring dates were reported? They were not even consid-
ered in determining what percentege of suel sites had dumps
nearby or what number hed distant dumps. Thus, in fixing
this criterion for dating sites with ash dumps Correll did not
consider all such sites but only selected eites with tree ring
dates. And to make matters even worse, he used such dates
s construetion dates when there was no cluster and thus had
no tenl basis for determining the time of construction.

228 Ellis, Tr. 8963,

Out of 53 hogans in which a slanting tree was used ns oue
fork, tree ving dates earlier than 1868 were reported in about
gz of the eases. (Tv. 5572.) Correll felt that this in-
dicated pre-Fort Sumper construcetion fov Lioguus of this kiud.
('Tr. 8571-5374,) Correll could not siate, however, how mauy
of such dates were “B," “G.7 or “C7 dates nor if auy cluster
of dutes wns included, Withont such a breakdown no one
con determine the value of this criterion s indienting pre-1868

o rhetion.

SRP001874-~"




72

‘Furthermore, it is only in the areas west of the Hopi
villages that this type of construection is reported
in Navajo Exhibit 520 A-W. Many of these ruins,
Schroeder and Ellis believe, were the renmains of
former Havasupai structures since the Havasupai
commonly incorporated a standing tree with ex-
tended ridge pole as one of the main supports for
the Havasupai house. (See Schroeder and Ellis com-
ments on Defendant’s Exhibit S-806, pages 64 and 67;
also compare photographs identified as Havasupai
Exhibit 157 in Docket 91 and Hogan #1 at site
W-LLC-C-KXK in Navajo Exhibit 520-P. Both un-
questionably represent ruins from the same type of
congtruction.)

As to Correll’s other three characteristics. indicat-
ing pre-Fort Sumner construetion, the art of felling
trees by burning was probably utilized by Navajos
long hefore 1868 and, with perbaps rare exception,
was discontinued long before that time. As Correil
himself testified, and no one denies, the N avajos re-
ceived metal axes long hefore their confinement at
Fort Sumner. So 1868 is not a realistic date in-
dicating the end of construction of Navajo lLogans
utilizing timbers felled by burning,

Defensive structures indieating pre-Fort Sumner
Navajo occupancy falls into the same category as
timbers felled by burning. It is in the Gobernador-
Largo area, in the northeastern part of the area
claimed by the Navajo Tribe, that the great majority
of such struetures are found. This, it is admitted,
was the area of early Navajo occupaney whieh was
abandoned by 1775. Thus the time of eonstraetion
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was undoubtedly mmek earlier than 1868, Asaigm-
ing a pre-Fort Sumner date means nothing in the way
of advising this Commission when the Navajos
aetually built such structures.™

Finally, the four-sided cribbed log hogan with entry
and flat roof is given hy Correll as evidence of pre-
Fort Sumner Navajo use and occupancy. As Cor-
rell stated, however, only a few such structures or
their ruins, were found and are reported in Navajo
Exhibit 520 A-W.™ TUnless reliable tree ring dates
are also reported for such sites the mere fact that
such a hogan may have been built by Navajos does
not inform the Commission as to its probable date
of comstruction. This typological feature, thercfore,
is net a dependable eriterion for dating a site with
stieh a hogan upon it. _

Evidence of post-Fort Sumner construction, with
no evidence of Navajo occupancy of such sites in 1848,
is of no help to this Commission in resolving the
question presently before it—mamely, were the Nava-
jos, and only the Navajos, there in 1848%

Another criterion utilized by Correll to date some
of tlie reported Navajo sites was deseribed as “‘state
of preservation of site.” ™ If the structure locked
very old and dilapidated he nsually dated such a
site ‘*pre-Fort Summner,” ie., carlier than 1868; but
if the structure did not show extreme age the time

=0 Duf, Exs, E-51(z), p. 57, E-b1(b}, p. 207; nnd 87,

The Gobernndor-Largo area is in’'the estreme northeastern
part of the Navajo land claim. I is not in the Navajo-Hopi

overlap area.
=0 T'r. 1869,
=17, 1860,
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period fixed was usually “post-Fort Sumner.”’ This
is not a reliable method for dating any site ™ since
it is a well known faet that climate and loeation ma-
terially affect the state of preservation of any strue-
ture built of wood. The Commission, therefore,
disapproves apd refuses to recognize the validity of
such a dating technique. In the Commission’s opin-
ion it is impossible to tell from mere ohservation of
a sife, or a structure npon such site, whether that
structure was huilt, nsed and oceupied hefore or after
1868 Turthermore, to date any site “pre-TFort Sum-
ner’”'tells the Commission nothing as to whether that
site was used and ocenpied in 1848,

Still another Correll eriterion for dating sttes with-
in the Navajo claimed avea was the presence of trade
material at certain sites, “By ‘trade material’ I
mean the presence of glass, ccramies or metal, or
other material of Anglo-European origin,”? Correll
explained.™ '

Examination of the site veports in Navajo Exhibit
920A-W reveals that in only a fow instanees did Cor-
rell actually rely npon trade material to date any

i A.ceo.l‘ding to Dr. Ellis, condition or state of preservation
of n site is an insecura criterion for dating. (Tr. 8970.)

2 Some of the sites dated by Correll on stute of preservation
were so dated before veports were abtained from the trce ring
Iab, ) When tree ring dates were lnler reported on specimmt?:
abtained from such sites tle tree ving dutes were frequently
fourd to be mnch later than the time period fixed by Correil
on “state of presecvation.” Thus, for some sites which Correll
Ind dated “pre-Fort Stmner™ becnuse the site nppewred oid
the trce ring dates Imer veecived were i the 1380's and m'en,
us Iate as the 1920%. (Schvoeder, Tr. 8378; KHis, Tr 8969,)

= Tr. 1838, - T

]
i
|
i
|
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site. Sinc: such trade material usually consisted of
some avticle that history shows the Navajos did not
receive until after the middle of the 19th century,
niost of those sites were dated “post-Fort Sumner”
and are pot material to the question where the Nava-
jos were in 1848.

All of Correll’s typological characteristics were
based upen his wholly unjustified interpretation of
the tree ring data reported on the specimens sub-
niitted to the tree ring laboratory. Since he mis-
interpreted the treé ring dates it follows that his
typological characteristies for dating are not
dependable.™

23], Correll tried to justify his pre-Fort Swnner con-
struction date for hogans with floor diameters of less than 10
feet. by pointing out that pre-Fort Sumier tree ring dates were
reported on 112 hogans out of 153, This date he regarded
as the construction date regurdless of the kind of date that
wng reported. IHow many such hogans there were in the
cloimed aren for which no tree ring date was obtained Correll
could not say. Thus, he did not conaider the size of all hogans
in deciding upon this criterion for pre-Fort Sumner construe-
tion but only those hogans for which he had seme kind of a
tree rang dnte. (Tr. 5576-5577.) This is not a valid criterion
for determining the probable time of construction when result-
ing from such locse use of tree ving data ns the evidence hers
shows Correll to be guilty of. ,

Out of some 1,300 Nuvnjo sites reported in Navajo Exhibit
520 A-W Schreeder and Ellis disngree with 430, something
like 350 of these were on dating and 80 on jdentity. (Schroe-
der, Tr. 8172-8173; Def. Ex. S-806.) Thus, Schroeder and
Ellig refused to nccept Correll's dating of any site unless the
site report showed n cluster of dates or there was a reasonable
representation of ¥B,” “G," or “C” dates, Bare dates and
plus dates they regarded as wholly unreliable end worthless.
Not so Correll, however. He accepted every date as the prob-
wbla date of construction.
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Fixping 44

Although Correll testified that he was responsible
for dating all sites reported in Navajo Exhibit 520
A-W, and that one of the dating techniques utilized
by him ineluded a study of potsherds * found at such
sites, he relied upon his associate Mr. David Brugge,
“who has studied the pottery more thoroughly,” to
advise him of the time period represented by sherds
found at such sites. Therefore, to acquaint the Com-
mission with the kind of sherds found and the time
when such pottery was manufactured Mr. Brugge
prepared a written report relating to the pottery
found within the Navajo claimed area.®

Although the Navajos made pottery and aequired
some through trade, pottery was not as important in
their ealturc as among the Pueblo Indians, including
the Hopi.™ '

. During the first half of the eighteenth century,
when Pueblo influence was very strong due to the
Pueblo refugces who had fled from the Spanish to
join the Navajos, quite a lot of Pottery was made.
The -prineipal types were Gobernador Polychrome, a
painted {ype which shows the influence of Puehlo
pottery of that time, and varions varieties of Dinetal
Utility™ These types were manufactured until
about 1800 A.D.** and were gradually replaced by a

- -PPioeea of broken pottery.
31 Nnv. Ex, 557,
»5 Brugge, Tr, 6134 and 6373,
= Dittert, Def. Ex. 8-634 und Brug
. rge, Nav, Ex. 557,
#*Brugge, Tr. 63146315 nnd 6411-6412. Al pn.;t,ies seem
to agree that you cannot put an absolute year on thé beginning

7

variety Imown as Navajo Polychrome, two types of
Navajo Utility and Pinyon Utility, all of which have
been manufactured since about 1800 A.D.*

As a part of his report on Navajo pottery,” Mr.
Bingge prepared two maps, one for pre-1800 pottery
distribution (3Map 1) and the other for post-1800
distribution (3Map 2).

Upon Map 1 Brugge has bounded an area with a-
pink line to indieate the onter perimeter of territory
within which sherds of Dinetah Utility pottery were
fonnd in the course of his field investigation, Within
this houndary three smaller areas are outlined in
green representing sections where sherds of three
varieties of Dinctah Utility werc found; and in
orange still another avea is outlined where sherds of
Quemado Utility**® were found, No pottery of the
kind shown on Map 1 has heen manufactured since
about 1800 A.D.

Upon Map 2 Brngge has hounded in pink an area
within whieh sherds of Pinyon Utility pottery were
found and with an-orange line he has outlined the

and cnd of any particular type of pottery. (Elis, Tr. 9045.)
As Correll limself testified: “The pottery we found can only
be used to date n site pre-1800 or post-1800.7  (Tr. 5549.)

=1 Brugge, Tr. 6316-6317 and 6413-6i14. Ses chart on
Navajo pottery types in Nav. Ex. 557 :

=2 Nav. Ex, 557.

23 The name Quemade Utility i3 used for o Lype of pultery
found in the southern part of the area clzimed by the Navajos
near Quemado, New Mexteo and is very similar to Dinetah
Utitity. It was probahly manufactured throughout the
cighteenth century but perhaps not very far into the nine-
teenth. “T can’t ussipn a complete dute range. We don’t have
sufficient datz to know the full range of it, either ita beginning
or its end.” (Brugge, Tr. 8480.)
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outer boundaries of sites at whieh sherds of Navajo
Utility were found. All pottery rvepresented on Map
2 has been manufactured since about 1800 A.D.
The areas outlined on Maps 1 and 2, aithough
indi1ting the outer boundaries within which Navajo
potsherds were found, are not, by reason of that faet,
necessarily areas of exclusive use and occupaney at
any time by Navajo Indians. As Mr. DBrugge himseif
admitted under cross-exaruination, “That would he
drawing conclusions beyond that inherent within that
data.,”’** Thus Brugge's lines only indicate aveas
:withjn whose horders some sherds of the pottery
indicated were found. Sherds were unot fouud at all
sites within the areas outlined and were not found at
all sites on the outer perimeter of such areas.
Brugge’s tabulation of archaeological sites in the
Navajo-Hopi overlap area shows that in addition to
Navajo sherds many sherds of Hopi ** and other non- «
Navajo pottery were found at various sites throueh-
out the area. Therefore, if this evidence me:ns
anything at all it shows nenexclusive use and ocen-
pancy of that area by any cue group of Indians

during the period when suech pottery was being
manufactured.

Finoma 45

As to the area herein claimed by the Hopi, Brugge’s
Map 2 indicates that N avajo pottery known as Piunyon
Utility was found at some location or other through-
out the entire area encompassed hy the Hopi cla;m.

244 Ty, B658-6659.
*@ Ses Hopi Ex. 4(d) for chronology of Hapi pottery.
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Since this pottery has been marnufactured eontinu-
ously from 1800 down to the present day the presence
of sueh potsherds alone means absolutely nothing
insofar as showing Navajo exclusive use and oceu-
pancy, of that area in 1848, or any other time since
1800. And although potsherds of various types
of Dinetah Utility, a Navajo pottery manufaetured
prior to 1800 A.D., were found in the eastern part
of the Hopi claim, the presence of such sherds also
indieates uothing to this Commission in the way of
cstablishing exclusive use and oceupancy of that area
by Navajo Indians in 1848, or any other tine.

Finpixe 46

After reviewing all of the evidence presented herein
relating to the Navajo-Hopi overlap area the Commis-
sion finds that neither the Navajo Tribe nor the Hopi
Tribe exclusively used and occupied all of that area in
1848, or any other tine after Anerican sovereignty
attached thereto. Beeause of additions from time to
time enlarging the Navajo Reservation the Navajos
are presently using aud occupying more of the area
herein claimed by the Hopi Tribe than the Hopis
themselves use and occupy. The Navajos, however,
did not use and occupy the overlap area until the late
1850’5 or early 1860’s aud could not aequire “‘Indian
title” to such lands after American sovereignty at-
tached in 1848.3° As pointed out in previous findings

26 Joua Tribe of Hansas v. United States, 6 Ind.Cl.Comm.
a4, 502 (1958); Pueblo do Islete v, United States, T Tnd.CL

Comm. 619, 622 (1059), afi’™d 152 C.Cls. 866 (1961}, cert. den.,
368 10.8. 822 (1961); Osege Nation v. United States, 11 Ind.

CL.Comm. 733, 838 (1062).
T41-425—6+—0
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this was a period of distress for all Navajos and an
era of flight, particularly to lands west of their eus-
tomary places of usc and occupancy. The Coimmnission
finds, therefore, that the Navajo Tribe has no claim
wnder “original Indian title” to any ¢ the Navajo-
Hopi overlap area. '

DEFENDANT'S OBJECTIONS T0O HOPI PROPOSED FINDINGE OF
FACT

Hor1 Fixpixes 1, 2 axp 3
No objection.
Hop: FinoinG 4

Defendant objects to this finding as indefinite and
eonfusing, For example, it is inpossible at this time
for defendant to take any position with regard to the
“claims herein allowed” to the Hopi Tribe or “upon
tie claims berein found to be due” since the Com-
mission has made no determination upon the Hopi
claim.

Hop1 F1npings 5 4%p 6

Xo objection.
Hor1 Fixpivg 7

Defendant has no objeetion to the statement that,
commencing abont 1275 A D, the ancestors of the
modern Hopi began to concentrate their dwellings
near the center of the territory used hy themn. De-
fendant does objeet, however, to the remaindoer of this
proposed finding, particularly to the statements and
implications that the Hopis used or continued to use
the Jarger area described in finding 6—namely, ‘‘the
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area hetween Navajo Mounfain and the Little Colo-
rade River and between the San Francisco Mountains
and tie Lukachukais.” As pointed out in defendant’s
reguested finding 22, the so-called *outer area” where
the Hopis hunted, gathered wild food produets, and
maintained their religious shrines, was not exclusively
used and oceupied by Hopi Judians h1 1848 or at the
time the 1882 Executive Order Reservation was estab-
lished. The area exclusively used and occupied by
the Hopis when American sovereignty attached in
1848 and wlien the Hopi Executive Order Reserva-
tion was established in 1882 is described it defendant’s
requested finding 22 and is the area to which the
Distriet Court found that the Hopi Tribe alone had
title.
Horr Fixpixg 8

Defendaut objects only to the next to last sentence
in this preposed finding. The Havasupai tribe lived,
or at least ntilized some of the area, between the Hopi.
villages and the Grand Canyoi.

Hort Fixoixes 9 TaroueH 12
No objection,
Horr Fixome 13

Defendaut’s only objection to tbis finding is to the
implication that all of de Vargas’ travels were within
the area hercin elaimed by the Hopis.

Hor1 FInpmes 14 awp-15

No objection.
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Hopr Fixpive 16

Defendant objects to this finding insofar as it
alleges Hopi exclusive use and occupancy of the area
herein claimed by the Hopi Tribe. The absence of
any other Indians in the area does not necessarily
mean that the entire area claimed was used and
ocenpied by Hopi Indians.

Hopr Finpixas 17 axp 18

No objection.
: Hor: Fixpne 19

Defendant has ne objection insofar as this finding
recites the' provisions of the Treaty of Guadalupe-
Hidalgo between the United States and Mexieo in
1848, Defendant does ohject, however, to any legal
conclusions herein expressed by cousel [ur the Hopi.

Horr Finorxa 20

Defendant objeets to this finding and says that the
evidence clearly shows that the Hopi Tribe abandoned
and ceased to use much of the area described hefore
American sovereignty attached in 1848, As pointed
out in defendant’s requested finding 21, even before
the Spanish contacted them, the Hopi had aboudoned
lands and territory formerly used by them.*" Thus,
sometime hetween 1300 and 1500 A.D., the Hopi with-
drew from the Moqui Bntte country between the
Little Colorado and the sonthern boundary of the
Hopt Exeeutive Order Reservation;™ the villages

27 Colton, Tr. T404.
243 Sea Hopi Ex. 2.
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along the Little Colorado near Winslow were moved
to the Hopi Mesas farther north, to Oraibi, and into
the Jeddito Valley. After the Spanish came this
withdrawal by the Hopi continued and hy 1700 they
were only oceupying the Mesas that they oceupy
today.™

The Hopi abandoned many of their old shrines long
hefore the United States acquired sovereignty over
the Southwest. Thus, they abandoned their shrine
on Navajo Mountain, north of the Executive Order
Reservation, their shrines in the San Franeisco
Monntains, and their shrines around Winslow in the
Little Colorado Valley.™ But in spite of such physi-
cal abandonment of that country, says Dr. Colton,
the Hopi still frel “that those places belong to them.
For that reason certainly Hopi are making claims
to all this old fand although it is not land that has
heen used by them for many gencrations.” **

Althongh Dr. Fred Epgan, the expert witness for
the Hopi Tribe, indicates general agreement with
the ahove statement by Dr. Colton, he qualifies such
agreement by saying (Tr. 7405), “They abandoned
them physically. They did not abandon spiritually
and they continued to make use of them. They con-

* tinned to visit them.”

Defendant insists that aetnal exelusive use and oc-
cupany of lands for a long time hefure American
sovercignty is a condition precedent to a valid elaim
against the United States on the Logis of ““Indian

=0 (Colton, 'Tr. 7101

e Colton, T, T400.
=Ty, THI3,
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title.”” Buch exelusive use and oceupaney is not ful-
filled by the Hopis merely because they feel that they
own the lands where their religious shrines are or were
located as well as all of the territory between those
shrines and the villages they occupy. The mere fact
that members of the Hopi Tribe pay occasional visits
to religious shrines located many miles from the lands
regularly used hy them for habitation purposes or
-— for- farming; grazing their sheep, goats and ecattle,
or for hunting and gathering wild food plants, will
not support a claim to the sites of such shrines or
the land in between under ““Indian title.”

Horr Finpixngs 21 axn 22

Defendant has no objection to these findings if the
phrase “Hopi territory’ is changed to *“‘claimed ter-
ritory of the Hopi.”

Horr Finpiwcs 23 TurouvgH 29
No objection.

Hor: Fwpixg 30

Defendant’s only objection to this finding is as
follows:

(a) Defendant is unfamiliar with and is unable to
locate *Collabana Mountain,” referred to in live 3
of this finding. Defendant helieves that the refer-
ence intended is ““Calabasa Mesa.*!

(b) The 1862 map referred to in the last paragraph
of this finding (Def. Ex. G-230¢) is a sketeh of public
surveys in New Mexico to accompony the annual
report of the Surveyor General, This map otttlines

856

no boundaries for any of the Indian tribes shown
thereon. It only indicates general areas of location
for the various tribes. It is, therefore, not possible
to make a positive statement (as petitioner does)
that the Navajos are shown “extending from the Rio
de Chelly south and east to the Rio San Jose, with the
majority of the Navajo lands still located in New
Mexico.” ]
—Horr Frxpma-31- — —-

Defendant’s only objection to this finding is to
use of the phrase “Hopi country.” If this is changed
to *‘country herein claimed hy the Hopis,’’ there is
no objection to the finding.

Hor: Fixping 32

Defendant’s objection to this finding is directed to
the phrases “Hopi country”” and ““in direct competi-
tion to long established Hopi use” If the first
phrase is changed to ‘“‘country herein claimed by the
Hopis” and the last phrase deleted defendant does
not object to the finding.

Horr Fryoive 33

Defendant objects to this finding. The evidence
heforc the Commissior does not support a finding

that “there was sufficient Hopi population to utilize,
in customary Indian manner, the area claimed hy the
Hopi Tribe for the entire period during which
aboriginal title was established.”

When American sovereignty attached to this part
of the United States in 1848, the population of the
Hopi probably numbered only aboult 2450 wen, "’
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women and childven:** or as Charies Bent, Super-
intendent of Indian Affairs, reported to the Com-
missioner of Indian Aiffairs on November 10, 1846
(Def. Ex. G-29, p. T): “They nwnher about 350
families or about 2,450 souls.”** 'Thus, the average
Hopi famnily consisted of hushand and wife and five
children; and there is nothing in the record to in-
dicate that this is not a fair estimate of the size
of the average Hopi family in 1846 or 1848,

Horr Fixping 34

Defendant’s objection to this finding relates to the
closing statement which is, in effect, that as of 1848
the Meriwether line represented the eastern boundary
and' the Colorade River the wesfern houndary of
lands exelusively used and ocenpied by the Hopi
'Tribe und that the Havasupai lived to the west.
Defendant refers the Commission to defendant’s re-
quested finding 22 for a veference to the area that
defendant helieves was exclusively used and octeupied
by the Hopi Indians in 1848.

Horr Fixpmia 35

Defendunt objects to this finding. Defendant does
not' deny that it took control of the lands herein
elaimed under “Indian title” by the Hopi Tribe as

7oz lf_‘vggnn, Tr. 7320; Hopi Ex, 4(e).

Ellis, Tr. 7531 and 7550; Kluekhohn, T., 1232-1231.

23 Bent reporied a Hopi population of 2,430 in November
1846 and Indian Agent Michuel Steck reported a fime of
f‘.;’.;zOD on June 28, 1852, (Def. Ex. G-188,) It somnsi—to be n
boui;ds:(:]rglnsg;!trg:ag;o;l-::,];;B.su_\- that the Topt probably num-
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deseribed in Hopi proposed finding 20. Defendant
denies, however, that all of such lands were exclu-
sively used and oceupied by that petitioner in 1848
when United States sovereignty attached. Defendant
has 1o objection to that portion of the finding which
states that by decree of the eourt in the ease of
Healing v. Jones, 210 F, Supp. 123, the aren described
by metes and bounds in this finding—namely, the
lands within Land Manageneut District 6, as defined
on April 24, 1943, constituted a reservation for the
Hopt Indian Tribe. (See judgment in Healing v.
Jones, pages 225-228 of Hopi Ex. 78.)

Horr Fixpixa 36

Defendant’s objection to this finding relates only
to the last phrase—namely, “notwithstanding its ab-
original title” Defendant does not believe that the
evidence supports a finding that the Hopi Tribe had
ahoriginal title to all of the 1882 Executive Order
Reservation lands in 1848, the erucial date as of
which such *‘title” must be determined.

DEFENDANT'S OBIJECTIONB 10 NAVAJO PROPOBED FINDINGS
OF FACT

Navaso Finpings 1 axp 2
No objection.
Navago Fovping 3

Defendant's only objection to this finding is di-
rected to the declaration on puge 24 that “The
number of Navajos usnally had been underestimated.”
The authority for this statement is Indian Ageut
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Dodge’s letter to W. W, H. Davis, Superintendent
of Indian Affairs in New Mexico in 1856. Dodge
was only referring to the situation in the middle of
the nineteenth century. His statement is no evi-
dence that this has been common practice through-
out Navajo history.

NavaJo FixbIxG 4

Defendant objects to this finding.

This finding is filled with material that means
absolutely nothing to this Commission when we con-
sider that the question before the Commission is,
“YWhat lands did the Hopi and Navajo tribes re-
spectively use and oceupy in 1848 under a claim of
Indian title w_it.hin the area deseribed in Hopi pro-
posed finding 20?” Defendant objects to all of such
irrelevant material.

In addition to population figures herein reported
for the Hopi Indians from as early as 600 A.D. to
1937 (to which defendant has no ohjection), the find-
ing stresses the following: ’

(’a) Throughout most of the years of Spanish sov-
e_re:gnty over this part of the Southwest, and at the
tmu? of United States sovereignty in 1848, the Hopt
II'ldlallS lived in seven pueblos or villages, located on
First, Second and Third Mesa. Those pueblos are the
samfz villages mentioned in defendant’s requested
ﬁ{ldmg 8—namely, Hano, Sichomovi and Walpi on
Tirst Mesa; Shongopovi, Shipaulovi and Mishongneovi
on Second Mesa; and Oraibi on Third Mesa.

(h) Throughout the years of Spanish sovereigntyy
and at the time of United States sovereignty in 1848,
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tlie Hopi Indians eustomarily farmed in fields within
a few miles of their villages.

(¢) Throughout the years of Spanish sovereignty,
and at the time of United States sovereignty in 1848,
the Hopi Indians customarily herded and grazed their
flocks of sheep, and what few eattle they had, within
95 miles of the three mesas they oceupied.

(d) As the population of the Navajos inereased,
their need for additional lands resulted in a Navajo
expansion westward. Thus, Navajos moved into much
of the country bordering the Hopi mesas. This fre-
quently resulted in strained relations and at times
even warfare between the two peoples. Thus, some of
the Hopi Executive Order Reservation was already
occupied by Navajos when it was created on December
16, 1882,

Defendant agrees with the summary statements
above set forth. Defendant’s ohjection to the finding
is that there is no reason for Navajo counsel to incor-
porate so niuch irrelevant material and thus use 43
pages to detail these conclusions. ‘We have no inten-
tion of suggesting how the Navajos should submit
their findings but it is beeause of such irrevelant ma-
terial that the proposed findings herein submitted by
the Navajos are so extremely long and detailed.™
"There is ne justification, in presenting the Navajo
¢laim to the area, for connsel to submit findings cover-
ing 710 pages, plus 4,502 footnotes, and 90 pages of
appendieces.

= The very next linding submirted by the Navnjos starts at
poge 71 and ends on page 291 It is simply ridiculous for uny
finding to be this detailed.
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Navazo Fixpinag 5

Defendant objects to this finding sinee it is not sup-
ported by the evidence.”™ )

Throughout this entire finding (and literally hun-
dreds of references are noted) the Navajos draw
wholly unwarranted eonclusions from every tree ring
date that is reported for an archacologieal site, Thus,
for every single date that is reported by the tree ring
laboratory, whether this he a “bare” date, a “plns®
date, or any other kind of a date, the Navajos con-
tend that they were present at that site on the date
indieated. This is wholly unwairanted since a “hare’’
date and a “plus” date do not necessarily represent
the time that timber was cut. As Mr. Swmiley, the
Navajo tree ring expert, testified, a “plus” date may
be thirty years or more off from the date when the
tree actually died, and a “bare” date may he off even
more.”* Furthermore, even if we assume that Nava-
jos cut the trees for which dates have been reported
this does not prove exelusive use and oceupancy of’
the area in question at that time, or any other :time
material to this aboriginal land elairn.

In defendant’s requested findings 39-432, to which
reference is now made, defendant describes and ex-
Plains in detail just how tree ring data should he
utilized to determine the probable date of construe-
tion at the site from which the tree ring specimen
was derived. Only by obfaining a cluster of dates,

=3 Although this'proposéll finding covers something Jile 321
pnges, the heart of it is in the first puragraph. -
=9 T'r. 2031, 20140, 2056~57 and 2003,

-
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within a year or two, ean anyone determine a prob-
able construetion date for that site. A

Although the Navajos say (Navajo fooinote 441,
page 72 A) that the tree ring dates cited by them in
these proposed findings are not intended to be con-
strued as “construetion” dates, but only to demon-
strate the presence of Navajos at a particular place
at the approximate date yielded by the tree ring
specimen, this was not their contention throughout
the trial of the case. And the site sheet reports in
Navajo Exhibit 520 A-W also indicate otherwise since
the description there set forth, in every instomnce, is:
“Prohahle Age.”” That ean only mean: When were
the hogans and other structures described on the site
sheet built, used and occupied by the Navajo Indians
who built them ?

Defendant disagrees with the Navajo assertions on
page 74 relating to the 1686 report of the Spaniard
Posadas.

Althongh Bandelier interpreted the report by Posa-
das that “in 1686 it was stated that the tribe [Cos-
ninos] was sorely pressed by the Navajos,”” an exam-
ination of the Spanish document referred to reveals
that Posadas did not use the word “Navajo” hut
rather the word “Apacha.’’ Bandelier interpreted
this to mean Navajo Indians since Navajos were
origally described as Apaches. Schroeder and
Euler disagree with Bandelier and are of the opinion
that the Apaches referred to were Yavapai Apaches
and not Navajo Apaches ™ since the document states
that the Apache nation lived to the south of the

= Def. Ex. 5, p. 49 in Docket 91 and Havasupai Ex. 24, p. 7.
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Coninas and that the Sierra Azul (Mingus Mountain
near ferome, Arigona) was in the Apacha territory
{which is Yavapai country).

Another point of disagreement hetween Kuler and
Sehroeder on the one side and the historian Donald E.
‘Worcester ** on the other concerns the relationship
between the Navajos and the Havasupai in 1686.
‘Worcester writes as follows (Navajo Exhibit 501,
page 107):

According to the report of Fray Alouse
Posadas in 1686, the Cosninas (Havasupai)
had been subdued by the Navaho.

EBuler and Schroeder, again relying upon the

- Pefialosa account, believe that this report indieates
the enmity existing between the Havasupai and
Yavapai and not enslavement of the Havasupai,™ and
definitely not subjugation by the Navajos.

On page 92 of this finding the Navajos refer to
many areas within which sherds of Navajo pottery
were found. The mere fact that various kinds of
broken Navajo pottery were found at the archeaologi-
col sites named is no proof of Navajo exclusive use
and oceupaney of such sites at any fime and may o
may not result from Navajo use and occupancy of
those areas. After all, the Navajos did trade some of
their pottery evewn though it was not of the quality of
Hopi pottery. ’

At page 105 of this finding, counsel for the Navajos
contend that after 1800 and hefore confinement of the
Navajos at Fort Sumner, “not only did the Navajos

1% Sep Nav. Ex. 501, p, 101, fn.
=7 Havasupai Ex. 24, p. 7.
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consider the area west of Hopi and north of Flag-
staff as their country, but the Yavapais, Hopis, the
Western Apaches, and the Havasupais also recognized
this area as Navajo territory.”” The authorities cited
do not support such finding.

The first authority cited is a statement in 1942 hy
George Hunt, a 76-year-old Yavapai Indian. Mr,
Hunt was testifying before two Department of the
Interior attorneys—Felix Cohen and Abe Barber—
who were conducting an investigation of Hualapai
and Havasupai land ¢laims. Ineluded in the ques-
tions propounded to Mr. Hunt were the following:*”

Mr. Cogex, Do you nnderstand maps?

Georce HunT, Yes,

Mzr. ComEN. Suppose you point out on this
may your understanding of the houndary of the
Yavapai eounfry.

CGzeonoe Huxnt. The houndary of the Yavapai
conntry line is from Signal south to the Gila
River, then along the Gila River to the Agua
Fria River, then up the Apgua Iria River to a
point about half way to Lake Pleasant, then
east to include Camp MeDowell Reservation,
then up the Verde River fo Camp Verde,
then northeast to Flagstaff (circling to include
Mormon Lake), then west to Seligman, then
sonth to Camp Wood, then along the south side
of Burre Creek to Signal.

Mr. CoHEN. Were there any other Indians
living on the east [of the Yavapai]?
Georee HuNT. Yes, Tonto Apaches, San

2 Havasupni Ex. B in Docket 91, Statement of George
Hunt indentified ns Exhibit W in Havasupsi Ex. 8.
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Carlos Apaches; the Navajo to the north and
east, and on the north the Supai.

Mr. Comex. From whom did you learn of
this boundary ¢

Grorge Huxt., From my parents, grand-
father, great-grandtather and uncle.

Tt is clear from the ahove questions and answers
that the only conclusion to be drawn from George
Hunt’s statement 1s that the Yavapai Indians knew
and recognized the fact that Navajos lived north and
east of the Yavapai whose northeastern boundary, he
said, reached Flagstaff.” The statement fells us
uothing of the tinie to which the witness’ testinony
related although the finding here proposed relates
such period of habitation to ‘‘After 1800 and prior to
Fort Sumnper.”

The next authority cited is the Hopi Journal of
Alexander M. Stephen* The events deseribed relate
to the year 1863 when Kit Carson was in Lot pursuit
of all Navajos. There is not a word in the reference
that justifies a finding, as the Navajos siggest, that
“After 1800 and prior to Fort Swmmer’* the Hopi
Indians considered the area west of Hopi and north
of Flagstaff to belong to the Navajos.

The thivd authority eited is Grenville Goodwin to
the effect that the Western Apache recognized the
fuet that after 1800 and hetore the Fort Sumner
period, all land west of the Hopi mesas and north of

9t Mormon Lake Is shown on the Navajo Land Claim Map
(Nav. Ex. 510) directly east of Station 28 und southenst olf
Flagsiafl.

=2 Def. Kz, BE~45, pp, 1016-1017:

95

Flagstaff belonged to the Navajos. Goodwin’s writ-
ings do nof justify such a finding. He tnerely says
that north of the Western Apache bands lived the
Navajos and that fear of the Navajos prevented the
Western Apaches from penetrating that part of
Arizona located north of the region around Snow-
flake.” Furthermore, Goodwin’s Map IT on page
65 of Navajo Exhibit 645 shows the areas designated
by him for the respective Indian trihes surround-
ing the Western Apaches in 1850. The Navajo
western boundary, as outlined by Goodwin, is a norih
and south line runming almost through the center of
what became the 1882 Hopi Executive Order Reserva-
tion (1 Kappler 805),

The last authority cited iz Dr. Robert A. Manners,
defendant’s expert in the Havasupai case. There is
nothing in Dr. Manners’ report (Defendant’s Exhibit
1 in Docket 91) at page 131, to which the Navajos
refer (or anywhere else), that justifies the statement
that ‘*the Havasupais also recognized this area as
Navajo territory.”

When Major Kendrick wrote to Governor Meri-
wether on January 25, 1857 that the “Seven Pueblos
of Moqui” were situated near the western border of
the Navajo couutry, between 86 and 110 miles irom
Fort Defiance (Navajo Exhibit 158), he was elearly
pointing out that the Hopi villages lay west of the

a1 Npv. Ex, 645, pp. 16 and 71,

Snowflake i shown on Narajo Exhibit 510 on Silver Creek
south of Holbrook, Arizona and directly eust of Station 27

on that mup. This 18 far south of the Navsjo-Hopi overlap
and within the Navajo-Western Apache overlap.

741 -425—84—7
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lands then regarded tv be the country occupied by
Navajos, Counsel for the Navajos indicate agree-
ment with Major Kendrick's statemet but at the same
time negate such “agreement” by saying that the
Hopi puebios were surrounded by country in which
the Navajos held exclusive dominion and control and
that the “western boundary of Navajo land extended
west of the Hopis to the Colorado River.” (See page
185 of this proposed finding.) Defendant insists that
if Major Kendrick’s description of the western limits
of Navajo country in January 1857 meant anything
at all it meant that the Navajo lands lay whaolly cast
of the Hopi villages,

The historical events cited in this finding, beginning
at about page 187, all give clear indication of Navajo
families being in flight in 1858 and through the ensu-
ing years. This coincides with defendant’s conten-
tion that the years 1858-1868 represented a period of
flight for the Navajos when they were moving from
one place to another trying to avoid the military
forces that were in the field against them, Thus, we
find reported statements in this Snding as follows:

On November 3, 1858, Colonel Miles wrote
0)? his plans for a campaign against the Nav-
ajos. Leaving the Chinle Valiey he intended
to strike southwest “‘to Calabasha Sicrru and
mesa to the west of Moqui where most of the

Indians with their families ave now”™ (P
e . ages
192-193.) (Fasg
' On July 14, 1839, Major Shepherd’s eommand
was orderlud 1;0 proceed “to a mountain hevoud
the Moquis villages, where it was reported sev-

#5¢ All emphasis is ours.

o7

eral of the wealthy Navajos have tuken their
stock and flocks, and where it fs supposed some
of the depredators and disaffected make their
kiding.”* (Page 198.)

In Aungust 1859 an Army expediiion encoun-'

tered only a few Navajos near the Hopi vil-
lages, but found evidence that farge herds had
been near Mogui, in Keants Cauyon, and in
Steamboat Canyon the previous winter. Nave-
jos also had been north and northwest of the
Hopis. (Page 200.)

Op September 29, 1860, Major Sibley learned
from a wounded Navajo that many Navaejos
were fecing from Lhe troops to the Chelly
(Chinle Valley), Callabasa Mountain, Pueblo
Colorade and Moqui Villages. {Page 201.)

In September of 1859 tbere were many
abandoned Navajo huts on Black Mesa. (Page
201.) o
In the fall of 1860 hostilitics against the Nav-

ajos hy the Army caused many to take their
flocks to the Calabaza Mountain, the Moqui vil-
lages, and the Sierra Lemita. (Page 207.)

Colonel Canby wrote on December 24, 1860: “1
have the hionor to report that from information
derived from the Navajos recently captured,
and from the delegations that have visited this
post and Fort Defiance to ask for peace, indi-
eate that the great body of the wealthy Navajos
with their flocks and herds ure now in the viein-
ity of the San Francisco Mountainy. This in-
formation derived from differcnt sources is
confirmied hy our own observations. (IPage
212.)

The passages emphasized in the above refercneces
all indieate Navajo flight or recent oeccupation of the

Cen
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vespective arens referved to and not ahoriginal use
and occupaney thereof by that tribe.

None of the evidence cited at pages 222 through 243
supports the eontention here advanced that the *“Nav-
ajos had estublished exelusive occupaney and use
rights throughout the Western area” long before
1868 -the Fort Sumner period. Although the evi-
dentiary references here cited (assuming that they fre
reliable) may indicate the presence of Navajo fami-
lies at the various places named, such evidence does
not prove exclusive use and occupancy of that area
by the Navajos either in 1848 or any time in the next
twenty years. ’

‘What we have said above regarding the evidence
cited for the pre-Fort Sumner period also applies
with equal foree to the so-called Fort Sumner period
of 1863-1868 (pages 244-277 of this proposed Navajo
finding). An examination of these numerous docu-
ments gives clear indication of the stress and strain
under which the Navajos were living at this time and
that their presence in the western portion of the
large area herein claimed was of quite recent origin.

Although the evidence cited for the post-Fort Sum-
ner period clearly indieates the presence of Navajos
within the Navajo-Hopi overlap area shortly after
their - release from the Bosgue Redondo and that
they bave continued to use and occupy most of that
area throughout the years since that time, such evi-
dence does not show evelnsive use and occupancy
thereof by members of that tribe in 1848, 1868, or
any other time. The fact that they moved into the
ares west of their 1868 treaty reservation and ex-
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tended their use and oecupancy of such lands more

and more throughout the ensuing years as their popu- -

lation inereased by leaps and bounds, did not vest
the tribe with original Indian title in those lands.
Such ““title” could not be obtained by moving upon
Innds that were then a part of the public domain of
the United States and which the Navajos had not ex-
clusively used and occupied in 1848 when United

States sovereignty attached. . e

Navago Fixoiwe 6

. Defendaut objeets to this finding,

Defendunt agrees with many of the statements of
fact herein submitted by the Navajo Tribe. De-
fendaut, however, cannoet agree with the ultirnate
eonclusion set forth whieh is, in effect, that the
Southern Paiutes who used and occupied the area
east of the Colorado River hetween the San Juan

River on the north, Moenkopi Plateau on the south,

and Blaek Mesa on the east were a part of the Navajo
Tribe when American sovercignty attached to this
territory in 1848 and that conscquently the Navajo
Tribe had *“Indian title” to that area. Such a finding
would he based entirely on conjecture and
supposition.

The evidence is quite clear that the San Juan
band of Southern Paiutes, at least since 1776, lived in
the area above mentioned and shown on the map
accompanying Isabel Kelly’s ethnographic publica-
tion in 1934 entitled ‘‘Southern Pajute Band.”
(Def. Ex. G-16.) That territory is now a part of
the Navajo Reservation but in 1907 and 1908 the
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northern portion of it, which is located in the State
of Utah and is known as the Piute strip, was set
aside by administrative action as a reservation for
the Southern Painte Indians. (Nav, Ex. 612.)

" 'Omer Sewart, who has made au ektensive study
of the Paiutes and has testified in a number of cases
before this Commission, acknowledged in testimony
in the Southern Paiute case (Dockets 88 and 330)
on Septembier 12, 1961 that Esealante met groups
of Southern Paiutes who were living in this area
when he traveled through the terrvitory in 1776 (So.
Paiute Tr. 1126) and that the oceupants of Paiute
Canyon near Navijo Mountain and in the countvy
immediately north of Tuba City, at least since 1776,
were Southern Paiute Indians. (Stewart, 8o. Paiute
Tr. 1126-1127.) The evidence cited by petit{oner
for the years between 1776 aud 1865 (pages 295-298)
shows that although the Navajos and Paintes werc
“friendly” they were spoken of scparately and not
as an amalgamated group. As late gs 1873, they were
still reported as a separate Paiute group. The fact
that in 1873 they were ‘‘nearly isolated from the other
[Paiute] tribes” and that they ‘‘affiliate to a greater
or less extent with the Navajos” (Nav. Tx., GT9)
does not support petitioner’s conclusion {page 202)
that “at all times material herein, the Paintes were
absorbed into and a part of the Navajo Tribe and
ceased to be an identifiable band.”

Although at some time prior to 1938 some Paiutes
apparently became infegrated with the Navajos, it
does not appear when this ocecurred or whether it
occurred throngh intermarviage of individuals or a
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merger of groups. The testimony of Mr. Stewart
which petitioner intimates (pages 294-293) would
support a very early “assimilation’”” of the Paiutes
east of the Colorade by the Navajos does not do se.
Thus, Commissioner Scott asked Mr. Stewart (So.
Paijute Tr. 1131) : . , ‘ o

Q. From all your findings and your studies
here, are you in a position to state whether or
not that integration was quite formally estab-
lished for some years prior to, say, 1859 er
1864 %

A. Tt might have already started in 1776.
** * T am not sure, * * *

Q. But at least, you are in a position to say
that they definitely integrated, and that inte-
gration was accomplished at a later date than
13642

A. At which date it was accomnplished I
wouldn’t lmow.

* * B * * *

But I would say it must have been * * *
before or in the period between 1776 and con-
siderably in the past. Exaetly what date I

wonldn’t know, but it is ancient, an ancient -

ntegration.

Tt may have already started before 1776,
because T have a limited knowledge of the area.
(So. Paiute Tr. 1132.)

* * + * L

Q. So that the essence of what you have said
here is that although your findings are not
definite as to the date ® * * certainly _in 1938
[when Stewart conducted a field investigation]
there was a definite amalgamation which might
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be characterized as Navajo. Am I right¢
{So. Paiute Tr, 1134.) ‘
A, Right.

Testimony of this kind (and it is the best that has
been submitted) is clearly incapable of supporting the
Navajos’ claim of original Indian title to the area
herein referred to.

Navajo Pirpmng 7

Defendant objeets to this finding and especially to
the conclusign expressed on page 313 that the practice
of slave raiding in Navajo territory, a practice
originating in the period of Spanish and Mexican
oceupation, ‘‘was carried on vigorously by the defend-
ant United States after acquisition of the Territory of
New Mexico by the United Siates in 1848." 'This
statement charges the United States with offieially en-
gaging in the practice of slave raiding against the
Navajo Indians. There is absolutely no evidence to
support that charge. Defendant does not deny that
slave raiding against the Navajos was carried on when
this part of the Southwest was under Spanish and
Mexican rule. Defendant, however, is not responsible
for what may have heen done, either officially or un-
officially, to the Navajos before United States sover-
eignty in 1848, Nor is defendant responsible for or
liable to the Navajo Tribe for misconduct by in-
dividual white settlers in taking Navajo women and
children eaptive or foreing them into bonds of slavery,
In fact, the Commission will take judieial notice of
the fact that laws were enacted by the United States
and every cffort possible was made by this Govern-
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ment to prevent and end all forms of slavery and
involuntary servitude in this country. Defendant,
therefore, objects to this finding since it has no
relevancy to the question before the Commission and
is only submifted as an excuse, not a true reason, for
the raiding and marauding of the Navajo Tribe in
the early years of American soverzignty over this
part of the country.

NavaJo Fixpina 8

Defendant objects to this finding and especially to '
the conclusion set forth on pages 326 and 327. Ap- ’
parently the Navajos believe in the old maxim that a 1
good offense is the best defense. Thus, instead of
acknowledging that their marauding and raiding of
the white settlers was responsible for the military
action taken against them both before and after
American sovereignty, they would have the Compmis-
sion find that the whites were the instigators of all
wrongs and that the Navajos only retaliated to protect
themselves. The historieal records clearly show other-
wise. In order to get a clear picture of the historical
events involving the Navajo Indians and the settlers
of New Mexico before and after American sovereignty |
over this Territory in 1848, the Commission’s attention
is invited to defendant’s requested findinga 29 through
35. Those findings must be considered at the same
time that this proposed finding by the Navajo Tribe
i3 weigled. : ‘

' Navago Fwoma 9

Defendant has no objection to {his finding insofar

as historical facts are related as reported in the
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documents cited. Defendant does object, however, to
the conelusions expressed on pages 360 and 361 since
the facts in ne way support or justify sueh findings.
Defendant also objeets to the use of such terins as
“Navajo land" and “Navajo country” frequently
found in this finding and to petitioner’s describing

certain acts of the United States as injustices comn-.

mijtted against the Navajoe Tribe.

We do not believe that the facts hercin referved
to are of any real help to the Comumission in deter-
mining what lands the Navajo Tribe exclusively used
and occupied from time immemorial and espeelally
in 1848 In fact, the events eited and places referred
to in this finding and the historical events deseribed
in defgpdant’s requested findings 29-35, to which
the Commission’s attention is iwvited, elearly show
nonexclusive nse and occupaney of those areas. De-
fendant’s requested findings 29-35 must be considered
in eonjunction with this proposed finding by the
Navajo Tribe if the Commission is to get a true pic-
ture and understanding of the situation that led up
to the negotiation of the treaties herein veferred to.

A3 defendant points out in defendant’s veguested
finding 34, the Navajos did not feel that they had
received unfair treatment in their negotiations with
General Sherman and Col. Tappan when the 1868
Treaty was concluded and a reservation was agreed
upon for them. Barhonecito, whom they had ehosen
as their principal leader, expressed the feeling of all
Novajo representatives at the treaty eouneil when he
said (Nav, Ex. 410, p. 1)
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We are very well pleased with what you have
said and well satisfied with that reservation;
it is the very heart of our country and is more
than we ever expected to get.

Navairo Frxpixe 10

Defendant objects to this finding and respectfuily
refers the Commission to defendant’s requested find-
ings 39 through 42 for an understanding of tree ring
dating apd the limitations upon the use of such dates
for determining the probable date of construction
af various archaeological sites.

Defendant does not guestion the Navajo assertion
at the beginning of this proposcd finding that the
Navajo narchaeological survey was made to obtain
evidenee of Indian nse and oceupancy of the area
elaimed for which historical data was lacking, to
deteymine the extent of the territory formerly used
by the Navajo Indians, and to ascertain what other
Indians may have lived within the avea claimed.
Defendant does, however, ecategorically deny the
Navajo elabu that **Every effort was made to main-
tain high professional stendards in following the
téchniques and procedures nprmally pursued by
arclacologists.”” As defendant has pointed out in
defendunt’s requested findings 39 through 42, and will
show in its objections to this proposed finding, the
Navajo archaeclogists failed completely to use the
tree ring data reported by the tree ring laboratory
in the manner in whieh sueh data should be utilized
in determining when construction took place upon
the sites for which such data was reported.

'SRP001891
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Defendant agrees with the Navajo statement on
page 364 that the Navajo archaeological survey with-
in the area herein claimed by that tribe was extensive
rather than intensive. That is no exeuse, however,
for unjustified and erroneous interpretation of the
data compiled. And that is precisely what the
Navajo archaeologists have done in this case,

Defendant has no quarrel with the general diseus-
sion herein set forth by the Navajos {pages 366-088)
relating to the ethnie identification of Navajo versus
Hopi sites and the deseriptions ontlined for Navajo
hogans and other structures herein named. Defend-
ant does not agree, however, with the conclusion
stated on pages 367 and 388 that of the 666 sites
recorded within the Navajo-Hepi overlap arvea, 638
are unmistakably Navajo.

" Counsel for the Navajos point out on page 389 of
this proposed: finding that there is no way to defer-
mine whether a rumber of struetures on a Navajo
archaeological site were bnilt at the same time or at
.different times. Defendant agyees one hundred per-
cent, But in spite of the above staternent, the Navaje
archaeologists have consistently dated the sites where
tree riug dates were obtained as being oceupied by
Navajos at the time of the trec ring date. ‘The inecox-
vectness of such dating technique has heen pointed
out in defendant’s requested findings to which refer-
ence has been made. As elderly Nuvajos freely
admitted, and as connsel for that tribe acknowledge,
Navajos constantly rebuilt and repaired their hogans
and reused sound wood from older hogans in such
1ew construction. Because of this, the initial con-

107

struction date of such a hogan at any site cannot he
determined. As the writings of Smiley and Bannis-
ter, the tree ring experts, clearly indicate,* a eluster
of dates within a year or two (not within 25 or 30
years as My, Correll stated—Tr, 4300A), will prob-
ably suggest a eonstruction date sinee it is very
unlikely that all of the dated specunens would erode
so homogeneously that exaetly the same number of
rings would be missing from all specimens,

As defendant has emphasized in its findings on tree
ring dazing, only a bark (“B’’) date represents truly
a cutting date for the tree from which that specimen
was derived. However, even a single “B” date can-
not tell us when the structure from which that timber
came was huilt. It might have been a repair timber
newly cat or it might have been a timber taken from
an older structure. Thus, o cluster of dafes s essen-
tial to date the probable construction of any structure.

The chart that the Navajos have prepared on page
417 of this finding means absolutely nothing to this

‘ormnission. Here the Navajos list the total number
of B, “C,” and ““G" dates in one columm and the
total number of “bare’ and “plus” dates in angther

in.an attempt to point out their relationship over 10-

year periods from “pre-1700” to “post-Fort Sum-
ner.”” The fact that 280 *“B,” “C,” and “G'" dates
were reported by the tree ¥ing laboratory as against
293 “bare” and *‘plns” dates is meaningless since
nothing is shown in the way of a cluster that would
help date any site within the areas in questiow.

= Nav, Ex. 322, p, 2 and Def. Ex. E-52, pp. 23-24; also
Ellis, Tr. 8911
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Two echarts attempting to show some sort of
correlation between tree rings aud poftery and tree
rings and typology are shown on page 398 of this
finding. Correlation I involves Navajo pottery man-
ufactured prior to 1800 and pottery manufactured
only after 1800. As defendant points out in defend-
ant’s requested finding 44, the presence of Navajo
potsherds at an archaelogical site is no evidence of
exclusive use and occupancy of that site hy Navajo
Indians and certainly does not tel! this Cominission
when such pottery was deposited at the site where it
was found. Furthermore, since many sherds of Hopi
pottery were also found at various sites where Navajo
potsherds were found, if the presence of such pottery
means anything it shows nonexelusive use and oceu-
paney of such sites by any one group of Indians
during the period when sueh potfery was being
manufactured.

Correlation II attempts to show a type of agrec-
ment between tree rings and tvpology. The traits
listed in Appendix B include Navajo and non-Navajo.
Furthermore, as defendant has pointed out in defend-
ant’s requested finding 43, hogans of less than 10 feet
in diameter and hogans larger than 10 feet are not
necessarily of pre-Fort Sumner and post-Fort Sumner
construction respectively, And the same applies to
the distance of the ash dump from the hogan. It is
unfortunate that the Navajo archaeologists did not
interpret and apply the tree ring data as their own
tree ring expert testified must he done in order to
obtain the true meaning of such dating. The use of
the tree ving data by Coxrell is not in line with the
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accepted practice now in use as deseribed by Smiley
and Bannister and as pointed out in defendant’s ve-
quested findings 39 through 42. '

At pages 410414 cof this finding the Navajos list
spans of tree ring dates from all over the large area
represented by the Wavajo claim. Such tree ring
sumination means nothing. If the Navajos would
show the Commission clusters of dates for struetures
at particular sites, then such tree ring data, when cor-
related with other evidenee found at the site, might
help the Commission determine the probahle date of
construction there and by whom (ie, what Indians)
the site was probably occupied. -

Schrocder’s maps of the over-all area elaimmed by the
Navajo Tribe (identified as Defendant’s Exhibits
S-802 through S5-803 and referred to on page 428
of this fnding) are not intended to delineate areas
of exclusive use and oceupaney by the Navajos for the
respective periods represented by such maps. As Mr,
Sehroeder testified (Tr, 8133):

The four maps, 5-802, 3, 4 and 5, are for

reference so that we can point to the overall
Ppicture.

They are not indicative of exelusive use and oeceu-
paney of the area herein claimed—either by the Nav-
ajo Tribe or any cother Indians. 'They only show the
places where particular Indians were reported to be
at the time indicated, even though their presence
might only be on a raidiug expedition.

Defendant agrees with the Navajo statement on
page 428 that prior to Fort Sumner (i.e., prior to
1848Y), the Navajos possessed only a lunited number
of metal axes. Consequently hefore their release from
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Fort Sumnecr they undoubtedly built more hogans
with timbers felled by burning o1 with stone axes than
after their period of confinement at that encamp-
ment, The mere fact that the poles ot a hogan might
have been felled by burning, defendant agrees, is not
conclusive evidence that the hogan was built before
1868; and the reverse is also troe—namely, the mere
fact that poles of a hogan were felled by a metal ax
is not conclusive proof that the hogan was built after
1868.

Counsel for the Navajos devote much of this finding
trying to justify their method of dating by typology
many of the archaeological sites described in Navajo

Exghibit 520 A-W. Defendant does not agree that the -

typological criteria adopted hy Mr. Corvell can cor-
rectly determine the time period of constimetion at
a particular site or Navajo use and oceupancy thereof.

Counsel for the Navajos criticize the expert wit-
nesses Eillis, Schroeder, Camphell, and Euler who
appeared for the defendant and other overlapping
“claimonts and who aualyzed the archacological site
sheet reports (Navajo Exhibit 520 A-W) submitted
by the Navajos in support of their over-all land
claim. Their contention is that these expetts arvived
at wholly unjustified conclusions because of their
failure to analyze all of the arehacologieal data avail-
able to them and that theiy opiniong “‘are based on
o totally inadequate sampling and analysis of a se-
lected portion of the total available to them,” {Page
448 of this finding.) Thus, they contend that Dr.
Ellis analyzed data pertaining to 264 hogans and
failed to consider similar data for 1,770 other hogans
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when she concluded that the Navajo archaeologists
could not justifiably say that a hogan with a floor
diameter of 10 fcet or less was prohably constructed
before 1868—i.c., in the pre-Fort Summer period.

Dr. Ellis refused to eonsider ail hogans with re-
ported diameters of 10 feet or less in this analysis
because she did not feel that the date of probable
consiruction could be determined from the data re-
corded on the archaeological site sheet reports for the
1,770 structures that sbe did not inelude in her analy-
sis. Thus, she only analyzed the data reported for
the sites npon which the Navajo archaeologisis and
the Government witnesses (Sehroeder and Ellis)
could agree as to the probable time of constiruction.
(Sec Defendant’s Exhibit E-53, p. 1) This was
enough to show that the size of the hogan did not
necessarily indieate whether the hogan was construe-
ted pre- or post-Fort Sumner and, therefore, to show

-how completely fallacious Correll's dating techmique

was.
At pages 449 and 450 of this finding the Navajos
have tabulated all sites within the over-all area
claimed at which they claim Navajo hogans, or ruing
-of Navajo hogans, were found, A total of 2,004
liopans from 885 sites are recorded. They contend
that 626 hogans measuring 10 feet or less in diameter
. date pre-Fort Sumner—i.e., were construeted before
1868, that 204 date pre- and post-Fort Sumner, that
122 date post-Fort Sumner, and that 207 cannot be
dated from the information or evidenee at hand. Of
“those measuring more than 10 feet in diameter, the
- Navajos contend that 288 date pre-Fort Sumner, that
T4 1~-420—04——8
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275 date pre- and post-Fort Swmmner, that 224 date
post-Fort Snmmner, and that 88 cannot be dated.
Although eonnsel for the Navajus eriticize Schroe-
der and Ellis and other expert wilnesses for not
making use of all data availakle to them in their
analysis of the Navajo archacological reports, they

deliherately restrict their own analysis of sueh data ‘

in this proposed finding, Thus, at page 443 we find a
Navajo analysis of ogans 10 feet or less in diameter,
Although 1,159 such hogans are reported heve, only
748 are given consideration in the analysis there set
forth. And so the ﬁhvajos point ont, ““of 748 hogans
measuring’ 10 feet or less in diameter, 626, or 84 per
cent, date pre-Fort Sumner, 122, or 16 per cent, date
post-Fort Sumner, a ratio of about 5 to 1, and
suificiently significant to he utilized as a eriterion to
indicate a pre-Fort Sumner date.”

Why were only 748 hogans analyzed when 1,159 in
the same category (10 feet or less in diameter) were
reported? The answer is ohvious; the percentage
would not have been convineing,

However, defendant’s experis do not concede that
even 748 hogans in this size category can truly be
dated as pre-Fort Sumner construction. The evi-
dence recorded on the site sheets simply does not
warrant such a determination, Therefore, let us
examine some of the site sheet reports for the sites
tabulated by the Navajos on pages 449 and 450 of
this proposed finding,

At Site N-LSJ-HC-M (for site sheet see Nav. Ex.
520 B) three hogans are recorded, all 10 feet or less
in diameter. The Navajo archaeologists conclude

-
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that this is a Navajo site and that construetion took
place probably in the pre-Fort Smmner pr:yjml: Nao
tree ring dates are reported but the determination of
when coustruction took place is made “on hasis of
stuctural type and abundance of potiery,” The put—_
sherds fouud here, however, ave Pinyon Ulility, =
trpe of Navajo pottery manufaetured from ahou.t
1800 A.D. up to the present. (Drupge, Nav, Ex. 557.)
The Commission should refuse to aceept such evidenee
as reliably dating coustruetion at this site as pre-Fort
Sumner, or any other definite period.

The next site in this same general area with hogans
of 10 feet or less in diameter is N-LSJ-HC-V. (Nav.
Ex. 520 B.) Here three hogans are reported but anly
one is said to have a floor diameter of less thar 10
feet. No tree ring dates are reported but the site is
dated “possibly pre-Ft. Sumner on basis of {radition
and condition.”” This, in spite of the fact that hogans
with floor diameters greater than 10 feet (and iwo
such hogans are reported here) were generally con-
sidered to be representative of a post-Fort Sumner
construction. Defendant refuses to accept this knd
of evidence to establish a pre-Fort Sumner consirue-
tion at thig site,

The next gite is N-LSJ-MC-BB. Here one hogan
with a diameter of nine feet is reported. No tnee
ring dates are reported, but 10 sherds of .-\-’aa:f.-,go
Polychwrome or Navajo Painted pottery are recorded.
This type of pottery was nanufictured frowm about
1750 A.D. to the present, (Brugge, Nav. Ex. 3%)
Nevertheless, Correll dates tho sito as possibly pre-
Fort Sumner “on the basis of structural type awd
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lithic and ceramic associations.” Hxcept for Correll,
the Navajo expert witness, none of the experts who
testified would accept such evidence as truly establish-
ing a pre-Fort Sumner construction at this site.

The next site shown in the pre-Fort Sumner period
ia N-LSJ-MC-KKK. Here we find one hogan pe-
ported with a floor diameter of 10 feet. No pottery,
no tree ring dates, and no artifacts of any kind are
reported for the site. Nevertheless, the age determi-
nation is reported as pre-Fort Sumner (page 449 of
this finding) but the site sheet says “oceupied hefore
guide was born—pre-1883." (Nav. Ex. 520 B)
This is-not evidence proving that constraction of that
hogan took place prior to 1868.

' At Site N-LSJ-MCPPP we find some confusion
as to the size of several of the hogans. Nevertheless,
the age determination made is pre-Fort Sumner on
.the basis of the structural types found, the state of
preservation, and nearness of ash heaps to the hogans.
- Eight sherds of Pinyon Utility pottery were found.
* This pottery dates from 1800 A.D. to the present. No
tree ring dateg were reported. This evidence does not
prove a pre-Fort Sumner construetion at this site.

Rather than review each and every site tabulated
by the Navajos, we shall now turn to the next page
r(namely, page 450) and review some of the sites
tabulated and lying. within the Navajo-Hopi, overlap

-area. And 80, near the top of the Page, we find a
tabulation for the Navajo Mountain avea, These site
sheets are found in Navajo Exhibit 520 Q.

- The first site tabulated witl hogans 10 feet or less
-in diameter is W-NM-N¢.G. Although five. hogans
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are rcported for this site, the data recorded on the
site sheet does not clearly establish the sizes of such
hogans. Nevertheless, on the Navajo tabulation and
on the site sheet repert, a pre-Fort Summer con-
struction period is determined upon, although no tree
ring date was reported by the tree ring laboratory
for the many specimens submitted for analysis.
There is nothing here to prove a pre-Fort Summer
construction.

At W-NM-NC-}, the next site tabulated, two
hogans with diameters of 10 feet or less are reported.
No pottery and no tree ring dates are recorded but
the age determination made is pre-Fort Sumner “on
hasis of small size of lLogan, ineorness of ash heap,
nge of wood felled by burning and state of preserva-
tion.” Defendant insists that this kind of evidence
does not prove a pre-Fort Sumner construction at
this site.

At W-NMU-NC-N, the next site tahulated, two
hognns under 10 feet in diameter are reported.” Here
a number of tree ring dates are reported—namely,’
1804+ ine, 17884 ine G, 1776+ ine @, 17884 inc G,
1815 ine G, and 1807+ ine G. Afl of these dates come
from specimens that were a part of Hogan #3 and
represent fairly good evidence of eomstruetion late
in the eighteenth century or early years of the nine-
teenth. Although the Navajo archacologists do not
seem to have had this tree ring data available when.
they deteimnined upon a pre-Fort Sumner construe-
tion date for this site, the tree ring reports later
received support their  determination. Defendant
agrces that this site does represent construction leng.

before 1868,

. >
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Sites W-NM-NC-O and W-NM-NC-Q@ show one:

hogan on each site. Both sites arve dated pre-Fort
Summer on the basis of one elderly infornant’s
knowledge of the area. Only one tree ring date is

reported--namely, 1818 ine G for W-NU-NC-0.

More substantial evidence is required to establish pre-
Fort Sumner construetion at these sites.

‘Bite W-NM-NC-X shows two hogans, one with a
floor of about 10 fect and the other about 7 feet.
No tree ring dates are reported and no other datable
artifocts ave recorded. The site is dated pre-Foxrt
Suroner on the basis of wood felled by burning,
nearness of ash domyp to hogans, and tradition. The
history reported on the site sheet pives strong indi-
cation that this was a Right site for the Navajos
seeking to avoid eapture and ineavceration at Fort
Suruner.

‘Moving down the tabulation sheet we come to the
subarea of Upper Oraibi. Numervous sites are tabu-
lated from Navajo Exhibit 520 W, an exawiunation
of whieh reveals the following : \

A site W-LLCO-UO-C one hogan is recorded.
T'hi_s has a floor diameter of 12 fect. Three tree
rmg dates are reported for the hogan—namely,
1833+G, 18354-G, and 18544-G. Althongh one
thinks of a cluster of tree ring dates as more than
two, yet defendant is certainly willing to admit that
the data here submitted is more evidenee to support
petitioner’s contention regarvding this site than is
present for most sites. Hven so, however, the Navajo
archaeologists can do no more than surnise that this.
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hogan may have heen built about 1835 and repaired
about 1854.

Site W-LLC-UO-E shows six hogans, ail 10 feet
ar less in diameter. Only one tree ring dals is re-
ported—namely, 17444-. The Navajos date the site
1744 on the basis of that tree ring date for Hogan #2.
As defendant eclearly points out in defendant’s re-
quested finding 42 one tree ring date is never enough
to date construction upon a site; and certainly a
single ““plus” date ean mever be relied upon to date
sueh construction.

Site W-LLC-UO-F reveals five hogans. Once
again ouly one tree ring date is reported for the
site. On the basis of that single date (17794-) the
Navajo archaeologists date the site 1779, This is
wholly unjustified and unreliable dating.

Site W-LLC-UO-G veveals two hogans and one
eorral. No tree Ting dates and no artifacts are re-
ported.  The site is dated pre-Fort Summer on the
hasis of a contiguous hogan and corval and state of
preservation, This is wholly unteliable dating for
construetion at the site. Dr. Ellis elearly points this
out in Defendant’s Exhibit E-54.

Site W-LLC-UO-H shows three hogans, all prob-
ably 10 feet or less in diameter. Only one tree ring
date i3 rveported—nainely, 1809. This single, bare
date is relied upon by the Navajo archaeologists to
date construction at the site “about 1809.” We
repeat—this is wholly unjustified and imreliable
dating.

Site W-LLO-U0-0 shows two hogans, one with a
floor diameter of 13 teet and the other with dimen-
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sions not determinable. On the basis of two tree ring
dates separated by almost a hundred years—namely,
1728 and 18174+ G—the Navajo archuaeologists date the
wite “ahout 1817.>" This is not reliable dating.

Site W-LLC-T7O-P shows two hogans, one with a
floor diameter of 13 feet and the other 10 feet. No
tree ring data is reported for the larger structure but
a 17924+ date is reported for the hase pole on the
west side of the smaller hogan. On the hasis of that
single tree ring date the site iz dated “about 1792.”
Need we repeat that such dating is wholly unreliahle
and unjustified? .

Site W-LLC-UO-¢ reports one hogan with a tree
ring date of 1795. The Navajo archaeologists
neglected to date the site. :

Stte W-LLC-UO-R shows one hogan. Tree ring

dates of 1622+G and 1804+ are reported for the
hogan and a date of 1672+ for a sweathouse on the
site. The determination made by the Navajo archae-
ologists is that the hogan was “built about 1804 on
basis of tree ring dates.”” The two dates ave almost
200 years apart. Such dating is altogether un-
justified. ‘
+ Site W-LLC-U0O-S reports one hogan with a con-
tiguous corral. - Because of this type of construction
on the site the Navajo archaeologists have dated it
pre-Fort Sumner. As Dr. Ellis points out in her
analysis of such site reports this type of construction
cannot be considered 2 relinble eriterion to date such
site either before or aficr the Fort Sumner period.
(See Ief, Bx. BE-54.)
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Site W-LLC-UO-T reports four hogans. Only one
tree ring date was recorded—namely, 1816 for Hogan
#1. On the basis of that lone date the Navajo
archaeologists date the site “‘about 1816.” This is
not reliable dating. .

Site W-LLC-UO-V reports six hogans, all with a
floor diameter of 10 feet or less, One tree ring date
of 18094 was obtained from Hogan #1 and an
1818+ date from Hogan #5. Based on that data
alone the Navajo archaeologists date the site ‘‘about
1808-9.”" Dating on such scant evidence cannot be
justified.

Site W-LLC-UO-X reports five hogans. Three of
the hogans had floor diameters of about 12 feet; the
other two could not he determined. Potsherds of
Pingon Utility and one tree ring date of 1743+ are
reported. On tbe basis of that date and the pottexy
the site is dated “18th & 19th centuries.” Since this
pottery dates from 1800 to the present (Nav. Ex, 557)
there is mo justification for dating this site for any
time period.

Qite W-LLC-UO-BB shows two hogans. Ore trec
ring date of 1815+G is reported and on the basis of
that date the site is dated “ahout 1815."" As we have
said hefore, one tree ring date never justifies dating
any site.

Site W-LLC-UO-EE shows one hogan and a gran-
ary. No tree ring dates and no artifacts of any kind
are reported. A Navajo informant, however, Te-
ported that his uncle lived here during th‘e F?rt Su.m-
ner period. Evidently this was a Navajo flight site.
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The site is accordingly given a pre-Fort Sumner con-
struction date,

Site: W-LLC-UQ-FF reports one hogan. Two tree
ring dates of 1857 and 1857+G are reported. Al
though this is not much of a “cluster™ and would not
be relied upon by an archacologist without other sup-
porting-evidence, it is superior to most of the evidence
relied upon by petitioner to date a site.

Site W-LLC-UO-GG shows tw. hogans, one with a
floor diametar of 12 feet and the other 15 feet. A few
ancient potsherds (Anasazi} were found but not col-
lected. No tree ring dates are recorded. On the
basis of the state of preservation and structural de-
tails the site was dated “19th century, probabiy about
Ft. Sumner period.” Further observations noted on
the site sheet report, however, are that timbers were
felled by burning and that this indicates a pre-Fort
Sumner occupation. Defendant does not helieve that
this evidenee is sufficient to identity the probable time
period of construeiion at thissite.

Site W-LLC-UQ-I1 shows one hogan. No tree ring
dates are reported but some Anasazi potsherds were
noted at the site. The Navajo archaeologists date the
site pre-Fort Sumner on the basis of nearnoess of ash
to the hogan, “use of a large boulder in the wall, state
of preservation & tradition.” Defendant says that
such data does not reliably fix a tlme period of
construction,

Site W-LLO-UO-JJ shows two hogans, one with a
floor diameter of 10 feet and the other 8 feet. No
artifacts and no tree ¥ing dates are reported but the
gite is dated pre-Fort Summner (1) on the basis that
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the hogan was a modified forked polc hogan, (2) the
state of preservation of the site, and (3) oral tradi-
tion to the effect that a Navajo lived here hefore Fort
Sumner. If any of this evidence is reliable to date
the site defendant would probably choose the oral tra-
dition. '

Site W-LLC-UO-KK shows five hogans, four with
floor diameters of 10 feet or less and one with a di-
ameter of 11 feet. One tree ring date is reported—
namely, 1850 GB and on the basis of that single date
the Navajo archaeologists have dated the site “about
1850.” Tlis is wholly unjustified.

Defendant has made no attempt to analyze all of the
archaeological site sheet reports tabnlated in this pro-
posed finding but has only reviewed enough for the
Commission to see how wholly unjustified and unreli-
able the Navajo dating of the archaeological sites
reported in Navajo Exhibit 520 A-W has heen. An
analysis of ali such site sheet reports was made by
defendant’s expert witnesses Schrocder and Ellis.
Their eonclusions are reported in Defendant’s Exhibit
S5-806.

The same nnreliable dating techniques pointed out
above were adopted by the Navajo archaeologists in
dating every site upon which a site sheet report was
made. Sinee the dating of such sites was uureliable
it necessarily follows that the criteria adopted as
representing pre and post-Fort Swmner constrnetion
nust also be unreliable insofur as such criteria reflect
a prohable date of construetion.

Defendant has no objection to the historical facts
rvelated and referred to in fhis finding under the sub-
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heading “Trade Material” (pages 479-492), but as-
serfs that the evidenee cited is of nro help to the Com-
mission for purposes of dating Navajo oecupaney
of the area claimed. Defendant objects to such gen-
eral references herein as “Navajo country,”
Defendant also respectfully disagrees with and ob-
jects to the Navajo conclusions set forth at the
end of this proposed finding. As defendant has
clearly pointed out, although the tree ring dates
reported by the tree ring laboratory are aceurafe,
the fault lies with the manner in which the Navajo
archaeologists utilized this tree ring data. With but
few exceptions such data was whelly insufficient to
date any archaeological site included in the 23 vol-
umes of Navajo Exhibit 520 A-W. Nevertheless, the
Navajo archaeologists repeatedly dated such sites
upon only one, or sometimes two or three widely
separated tree ring dates. Not once (that we can
recall) was a true cluster of dates reported for any
site, .
And mot a single site could be accurately dated
by the pottery that was found within the area claimed.
As Mr., Brugge's report clearly shows (Nav. Ex. 597)
certain pottery. was manufactured by Navajos until
‘about 1800 A.D. and other pottery was manufactured
from 1800 to the present. Quite obviously the pres-
ence of any potsherds at a site cannot date use and
occupancy of such site with any degree of aceuracy.
As Dr. Eilis pointed out in her analysis of the
typo.logieal features relied upon by the Navajo archae-
ologists not a single feature or criterion adopted by
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Mr. Correll is an accurate or reliable indication of
when eonstruction probably took place at such sites.

Navago FinpixnGg 11

This finding is divided into three parts—namely,
A, 13 and C.

Defendant has no objection to part “A” except to
repeated use of such terms as “‘Navajo country,”
“their country,” and ‘‘their own country” and to the
implication that Navajo mobility establishes long and
continued ocenpzncy of all or most of the area
claimed.

Defendant objects to the last paragraph of part B
of this finding. (See p. 526.) Exclusive use and
occupancy, of an area by the Navajo Tribe does not
necessarily follow because Navajo Indians may be
familiar with particular locations and geographieal
features such as springs, buttes, and other landmarks
in the area herein claimed.

Defendant objects to part “C.” To deseribe the
years from 1858 to 1868 as the ‘‘Navajo flight period,”
as defendant’s expert witnesses have done in their
testimony before the Commission, is fully justified
by the events and manner of living hy most of the
Navajo Indians during that period. Such a descrip-
tive phrase gives the Commission a good picture of
what the Navajo Indians were experiencing during
those years., Although the early 1860’s undoubtedly
represented the period of greatest flight, especially

1863 and 1864 when ‘‘Kit” Carson was in hot pursuit
of all Navajos, the years before and afler the early
1860°s also ineluded perieds of Navajo flight because

isripboisos
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of their many depredations. The Commission’s at-
tention is invited to defendant's requested finding 34
for a more detailed deseription of Navajo activitics
in this period. '

Navaso I'txpiNg 12

Defendant objects to this finding and particularly
to the eonclusion stated on page 639 that, prior to
1848 and during the early years of American sover-
eignty over this territory, all areas within the exterior
houndaries of the Navajo elaim, excepting those con-
ceded by the Navajos to be exclusively Hopi, Acoma,
Laguna, or Zuni, were exclusively used and occupied
by Navajos and were subjeet to dominion and control
by the Navajo Tribe. The evidence simply does not
support such a finding.

Defendant does not deny that the Navajo Indians
were and still are an agricultural people. They had
small farms and gardens wherever they could plant
and raise food for their subsistence. ILike all other
Indians in the Southwest, the Navajos also went on
food gathering expeditions. Thus, they gathered
various seeds, roots, berries, and other wild foods that
grew in the country which is herein claimed. We.do
not take issue with petitioner as to whether or not
the Navajos raised or wsed all of the food produets
named herein. Even if they did, this does not mean
that Navajos exclusively used and occupied the ter-
ritory where such products might be found.

And defendant certainly does mot deny that the
Navajos had large flocks of sheep, and many goats,

cattle and horses. DBut this does not mean that they

Y
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exclusively used and occupied the arcas where they
herded and grazed those animals.

Navajo Fivpixa 13
No objection.
Navayo Fixpixe 14

Defendant objects to this finding and would suggest
the following in place thereof.
. Although it was the poliey of the Spanish Govern-
ment to protect the Indians in the use and possession
of lands oecupied and used by them, Spain at no time
recognized that the Indians bad ““aboriginal title to
such lands in the legal sense in which that term is
used in our courts today. (Pueblo de Zin v. United
States, 11 Ind. CL Comm. 131, 133 (1962), reversed on
otlier grounds, Court of Claims Appeal No. 9-62,
April 17, 1964.) TFurthermore, the Spanish Govern-
ment never adopted the policy of purchasing the
“Indian title,” though eclearly recogniziug that the
Indians lad rights in the lunds they occupied. The
King of Spain clahined title to all lands within the
American dominions but vecognized the right of the
Indians to use sueh traets as were left in their posses-
sion. (Zim ecase, page 134) Thus, the Spanish
Government allowed the Indians to oceupy and use so
imieh of the Crown lands as they could and protected
them against trespasses untii the Crown ight desire
to termiinate such nse and occupaney. The possession
and use of lands by the Indians while under Spanish
sovereiguty was at the will of the Spanish government
and that government made grants of lands to Indians

I
[
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and to non-Indians without regard to anvy so-called
shoriginal rights of the Indians. (Pueblo de Cochits

v. United States, 7 Ind. Cl. Comm, 422, 423 (1959); .

Pueblo de Isleta v. United States, 7 Ind. Cl. Comm.
619, 620 (1959), aff'd 152 C. Cls. 866 (1961), cert.
den. 368 U.S. 822 (1961).) No grant of land was
ever made by Spain to either the Navajo Tribe or the
Hopi Tribe. .

‘When Mexico declared its independence and set
up its own government, the Government of Mexico
assumed ownership of all vadant lands formerly held
hy the Spanish Crown. Grants of land made by
Spain were recognized by Mexico. No change in pri-
vate property rights occurred as a result of the change
in sovereignty from Spain to Mexico. Except where
specifically ehanged by the new government the Mex-
ican authorities were governed hy the laws and decrees
which had originally been promulgated by the Span-
ish Government, (United States v. Knight's Admr.,
1 Black 227, 242 (1861); United States v. Vallejo,
1 Black 541 (1861); United States v. Percheman,
7 Pet. 51 (1833) ; Cochiti case, p. 426; Isleta case, pp.
621-622; Zin case, pp. 132-133.)

The period of Mexican control over New Mexico
was comparatively short when compared with the era
of Spanish rule over this territory. The Plan of
Iguala, adopted by the revolutionary government of
Mexico February 24, 1821, declared that all the inhab-
itants of New Spain (Mexico) without distinetion,
whether Europeans, Africans, or Indians, were citi-
zens of that monarchy, with the right to be employed
in any post according to their merit and virties and
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that the person and property of every citizen would
be respected by the Government. These prineiples
were recognized in the Treaty of Cordova between
Spain and Mexieco Aupgust 24, 1821, and in the Mexi-
can Declaration of Independence September 28, 1821.
(United States v. Ritchie, 1T How. 525, 538 (1854);
Isleta case, p. 621; Zia case, p. 133.)

The United States acquired sovereignty over the
area in which we are presently interested by virtue
of the Treaty of Guadalupe Hidalgo February 2,
1848, (9 Stat. 922.) TUnder the provisions of Arti-
cles VIIT and IX of that treaty the United States
apreed to respect and protect all property righis
within the ceded area. (9 Stat. 929-930.) Thus, it
became the duty of Congress to recognize and estah-
lish every title and right to property which Mexico
recognized as good and valid before the cession. The
change In sovereignty worked no change with respect
to private rights and titles. (Zia ease, p. 135; Islein
case, p. 622; Fly’s Admr. v. United Stales, 171 U.S.
220, 223 (1898).) But neither the Navajo Tribe nor
the Hopi Trihe ever received a grant of land from
Mexico and had no legal rights in any of the lands
herein claimed. It is only beeause of the policy of
the United States to respect ““original Indian title”
that these petitioning tribes may have any claim sub-
jeet to the jurisdietion of this Commission. As Mr.
Justice Reed, speaking for the Supreme Court in
Tee-Hit-Ton Indians v. United Stafes, 348 U.S. 272,
281-282 (1955) said:

No case in this Court has ever held that tak-

ing of Indian title or usc by Congress required
T41420—84——D ’

1,
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compensation. The Ameriean people have com-
passion for the descendants of those Indians
who were deprived of their homes and hunting
grounds by the drive of civilization, They seek
to have the Indians share the benefits of our
sociefy as citizens of this Nation. Generous
provision has been willingly made to allow
tribes to reeover for wrongs, as a maftfer of
grace, not hecause of legal liahility. 60 Stat.
1050.
Navaso FiNpiNg 15

Defendant objects to this finding sinee it is not sup-
ported by the evidence. Furthermore, the area de-
geribed in the second paragraph of page 709 is greater
than the area herein claimed by the Hopi Tribe.
{See-Hopi proposed finding 20.) The land involved
in this proceeding (Dockets 196 and 229) is only the
territory claimed by the Hopi Tribe, all of which,
except the small area outlined in green on Nav. Ex.
511A, is also claimed by the Navajos. Lands oufside
the area claimed by the Hopis are not bhefore the
Commission in the consolidation of Dockets 196 and
229. Although the claim of the Hopi Tribe as orig-
inally pleaded extended eastward to the New Mexico-
Arizona state line, the eastern boundary of the elaim
was moved some distance to the west as the trial pro-
ceeded so that the so-called Meriwether Treaty line of
1855 was stressed by counsel for the Hopi as the east-~
ern boundary of Hopi aboriginal territory., Thus,
Hopi Exhibit 2 has superimposed upon it the Meri-
wether line which extends in a north and south diree-
tion from the point where the Rio de Chelly (Chinle
Creek) meets the San Juan to the mouth of the Zuni

T A T
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River as it empties into the Little Colorade. (See
Tr. 7243, 7287-7288.)

Defendant also objeets to this finding insofar as if
places all responsibility for Navajo raids and depre-
dations upon the United States. This is truly an
effort to reverse the true state of affairs. As defend-
ani baz clearly pointed out in defendant’s requested
findings 29 through 34 the Navajos were a trouble-
some lot long before the United States acquired sov-
ereignty over this part of the country and they eon-
tinued their raids and depredations after American
sovereignty in spite of all efforts by the United States
¢ivil and military authorities to put an end to such
conduct. The Navajo allegations set forth in this
proposed finding are wholly without merit.

EBIEF
1. What the evidence proves

Defendant believes that the preponderance of the
evidence before the Commission shows and establishes
the following facts:

(a) Since approximately 1400 A.D. the Hopi Indi-
ans have gradually decreased their area of land use
and occupation. Even before the Spanish contacted

" them, the Hopi had abandoned lands and territory

formerly used by them. Thus, sometime between
1300 and 1500 A.D. the Hopi withdrew from the
Moqui Butte country, between the Little Colorado and
the southern boundary of the Hopi Executive Order
Reservation; ™ the villages along the Little Colorado
ncar Winslow were moved to the Hopi Mesas farther

=08 Calton, Tr. 7404 and Hopi Ex. 2.

[H
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north, to Oraibi, and into the Jeddito Vailley. THven
after the Spanish eame this withdrawal by the Hopi
continued and by 1700 they were only occupying the
Mesas that they oceupy today.*™

(1) The Hopi abandoned many of their old shrines
long before the United States acquired sovereignty
over the Southwest. Thus, they abandoned their
shrine on Navajo Mountain, north of the Kxeentive
Order Reservation, their shrines in the San Franeisco
Monntaing and their shrines around Winslow in the
Little Colorado Valley,”

{e) When American sovereignty atfached to this
part of the country in 1848, the Hopi exelusively
used and oeccupied the lands on First, Second and
Third Mesa where their villages were located and
the country nearby that was farmed and where they
grazed their flocks. Thiz area is deseribed in defend-
ant’s requested finding 22 and is also identified as
Tand Management District 6, as defined April 24,
1943. The so-called “outer” area, where they hunted,
gathered wild food products, and maintained their
religious shrines, was not exclusively used and ocen-
pied by them in 1848 or at the time the 1882 Exccutive
Order Reservation was established. As the court
pointed out in Healing v. Joues (Finding of Fact 44,
Hopi Ex. 78, p, 220):

Only a very few Hopis have ever resided,
or grazed livestock, in that part of the res-
ervation lying outside of [land management]
district 6, as defined on April 24, 1943. During

287 Colton, Ty, 7404
22 Colton, Tr. 7405,
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the years, however, they have continuously
made some use of a large part of that area for
the purpose of cutting and gathering wood,
obtaining coal, gathering of plants and plant
produets, visiting ceremonial shrines, and hunt-
ing. [Emphasis ours.]

As the distriet eourt pointed out in its finding of
fact 49:

The failure of the Hopis, prior to the seitle-
ment of Navajos, to use a suhstantially larger
part of the 1882 reservation than is embraced
within district 6, was not the resulf of a free
choice on their part. Tt was due to fear of the
encireling Navajos and inability to cope with
Navajo pressure.

Much of the territory herein claimed, therefore, it
seems clear was not exclusively used hy the Hopi Tribe
at the time of American sovereignty in 1848 and in
the years following, but was abandoned and gradually
taken over in part by the Navajo Tribe. (Cf. Caddo
Tribe of Oklahoma v. United States, 8 Ind. Cl. Comm.
304, 374 (1960).)

1. “Indian title” to lands may be lost but cannot be acquired
after United States sovereigny attaches

The law is well settled that an Indian tribe eannot
inerease its claim to lands on the basis of “Indian
title” after United States sovereignty attaches. (Jowe
T'ribe of Kanses v. United States, 6 Ind. Cl. Comm.
464, 502 (1958); Pueblo de Isleta v. United Slates, T
Ind. C1. Comm. 619, 622 (1959), aff’d 152 C. Cls. 866
{1961), cert. den. 368 U.S. 822 (1961); Osage Nation
v. United States, 11 Ind. Cl. Comm. 733, 838 (1962).)
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An Indian tribe, however, can lose “Indian title” to
lands formerly used and occupied by abandoning such
lands after United States sovereignty attaches. (Qua-
paw Tribe v. United States, 128 C. Cls. 45, 49 (1954) ;
Osage Nation v. United States, supra.} The Court of
Claims made this clear in the Quapaw ease when it
said:
Indian tribes, in the absence of a treaty res-
ervation, have only an ocenpancy and use title,
or right, the fee heing in the United States,
and when an Indian tribe ceases for any reason,
by reduction of population or otherwise, to
actually and exclusively occupy an area vf land
clearly established by clear and adequate proof,
such land becomes the exclusive property of
the United States as public lands, and the
Indians lose their right to claim and assert
full beneficial interest and ownership to such
land; and the United States cannot be required
to pay therefor on the same basis as if it were
a recognized treaty reservation. [Emphasis
ours, ] -

And so defendant believes that the evidence shows
that the Hopi Tribe abandoned a large part of the
territory herein claimed before and after American
sovereignty attached to this territory and that the
primary reason for such abandonment was pressure
from the Navajos as they moved westward into the
country customarily used by the Hopi Indians.

The Navajo Tribe, however, moving into the
Navajo-Hopi overlap aren for the fust time after
United States sovereignty had attached theveto, could
not require “Indian title” in the lands from which

133

they were instrumental in forcing the Hopis. As the
Court of Claims pointed out in Sec and Foz Tribe of
Indians of Oklahoma v. United States, 315 F. 2d
896 (C. Cls. 1963) at page 905:

The status of aboriginal ownership is not ac-
corded to fribes at the very instant they first
dominate a particular territory but only after
exclusive use and occupancy ““for a long time.”
This is as it should be—especially under the
Indian Claims Commission Aet which is the
charter for doing justice between the Indians
and the United States. Justice would not be
vindicated if & tribe were able to claim a
monetary award, on the ground that it was un-
fairly deprived by the Government of its
original ownership of the property, where the
lands were but recently seized by conquest
from another tribe. The right of aboriginal
title must have time to take root, tramsform-
ing a conguered province into domestic {erri-
tory., The Claims Commission Act, which
seeks to repair damage ecaused by United
States conquest of Indian lands, should not be
turned into an engine for creating ahoriginal
title in a tribe which itself played the role of
eonqueror hut a few years before.

The Navajos have set up an arbitrary “aboriginal
period” which they have designated ‘‘pre-Fort
Sumner.”” According to tbeir archaeologist Correll
this means any lfme before 1868. Thus, when he
describes Navajo use and oceupaney of a site as *“pre-
Fort Sumner” this could mean 1867, or it might
mean 1767, or any other time before 1868. The
designation *pre-Fort Sumner” tells the Commission
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nothing to help it determine if Navajos exclusively
used and occupied, or even were precont, at the site
so designiated in 7848, the crueial date as of which
their ahoriginal rights must be determined. Thus,
“pre-Fort Sumner’’ has no meaning and no relevancy
in determining the Navajo aboriginal land claim.

IT1. Exclasive use and occupancy essential to a claim of
“Indian title”

Asg the Supreme Court clearly pointed out in Inifed
States v, Santa Fe Pacific B. Co., 314 U.B. 339, 345
(1941}, “Indian title’’ is a question of fact to he
determined as any other gquestion of fact and the
essential requirement to effectuate such title is ex-
clusive use and occupancy from time immemorial of
a definable territory.

Ag the district court said in Heeling v. Jones (Find-
ing of Fact 20, Hopi Ex, 78, p. 213):

Navajo Indians used and occupied parts of
the. 1882 reservation, in Indian fashion, from
long prior to the creution of the reservation in
1882 to July 22, 1958 [the date of the speeial
Jurisdietional Aet]. The Navajo population in
the reservation has steadily increased all of
these years, growing from about three hundred
in 1882 fo about eighty-eight hundred in 1958.
During the same peviod the Hopi population
in the reservation increased from zbout eight-
een hundred to something over thirty-two

. hundred.
~ The distriet conrt was not concerned with any abo-
riginal eclaim of the Hopi Tribe to lands outside the
1882 Executive Order Reservation. It made no find-

e
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ing, therefore, as to Hopi use and occupancy of any

lands beyond the borders of that reservation.

The evidence before this Commission, however,
clearly shows that because of Navajo expansion west-
ward, into the area herein claimed by the Hopi Tribe,
much of the area outside the 1882 reservation, as
well as land vwithin that reservation, was used and
occupied by Navajos. This Navajo use and oceu-
pancy started in the late 1850’ when the so-called
Navajo flight period had its beginning and continued
or was resumed after the Navajo Reservation was
established in 1868 and proved to be insufficient for
the Navajo needs.

Defendant says, therefore, that the area exclusively
used and occupied by the Hopi Tribe, and to which
it may justly assert a elaim on the hasis of ‘“Indian
title,” is limited to the area encompassed within the
boundaries of Land Management District 6 as estab-
lished April 24, 1943 and described in defendant’s
requested finding 22. It is this area that includes
‘the Hopi villages, as well as the couniry nearb_y
where they farmed and where they grazed their
flocks: The lands beyond the boundaries of T.-nd
Management District 6 but within the Hopi reserva-
tion were gradually taken over by more and more
Navajos as they expanded westward heyond the.u-
own reservation boundaries. It is this area within
the 1882 Executive Order Reservation that the district
court found was used and occupied hy Navajos and
Hopis and tbat Loth tribes have joint, undivided,
and cqual interests in and to that part of the reserva-
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tion. (Coneclusion of Law 14, Healing v. Jones, Hopi

Bx. 78, p. 224,)
IV. Conclusion

In view of all the evidence before the Commission,
therefore, defendant submits that when the Hopi
Executive Order Reservation was established on or
abont December 16, 1882 the Hopi Tribe exelusively
used and occupied substantially the same area so used
and occupied in 1848, when United States sovereignty
attached o this territory. That area is deseribed
in defendant’s requested finding 22. The Nawvajo
Tribe had not moved into the Navajo-Hopi overlap
in 1848 and, therefore, could not acquire ‘‘Indian
title” to lands in that area after Ameriean sovereignty
attached thereto.

Respectfully submitted,

Ramsey CLARK,
Assistant Attorney General.

‘WaALTER A, RocHow,
Atiorney.
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